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DECIDED  IN  THE 


Supreme  Court  of  Appeals  of  Virginia. 


Fox's  Adm'rs  v.  The  Commonwealth. 

July  Term.  IMO,  Lewisburff. 

1.  SUtnte— Tax  on  Coll«ter«l  Inheritances— Repealed.  * 

—The  S  15  of  the  act  of  March  2,  1864,  which  im- 
poses  a  tax  on  collateral  inheritances,  has  been 
repealed  by  the  act  of  March  18,  1856,  imposinff 
taxes  for  the  support  of  the  ffoyemment,  though 
there  is  no  proylslon  of  the  latter  act  repealing 
tbe  former. 

2.  SUtutes— Repeal  by  Implication. t— Where  it  is 
manifest  that  a  law  is  intended  to  embrace  and 
include  the  whole  lesrlslation  on  the  subject  to 
vhich  it  refers,  provisions  of  former  laws  on 
thai  sabject,  not  embraced  in  it,  are  repealed  by 
implication. 

3.  5anw— Rules  of  Constrttction.t— For  rules  on  the 
construction  of  statutes,  see  opinion  of  Man- 
ewe,  J. 

'Statute— Tax  on  Collateral  Inheritances— Repealed. 

—In  Miller  v.  Com.,  27Gratt  113,  the  court  cited  the 
principal  case  as  holdinsr  that  the  omission  of  the 
tax  upon  collateral  inheritances  from  the  tax  law 
operated  as  a  repeal  of  the  statute  Imposing  such 

tax 

t5Utntee— Repeal  by  Implication.— The  proposition 
laid  down  in  the  second  headnote,  that  where  It  is 
manifest  that  a  law  is  Intended  to  embrace  and 
InclDde  the  whole  lesrislation  on  the  subject  to  which 
It  refers,  provisions  of  former  laws  on  that  subject, 
not  embraced  In  it,  are  repealed  by  Implication,  has 
been  approved  in  several  subsequent  cases.  See 
Hogan  V.  Gulgon,  29  Qratt.  710;  Davies  v.  Crelffhton, 
SQratt  600:  Somers'  Case,  07  Va.  761,  83  S.  E.  Rep. 
SB1.   See  also.  McCready  v.  Com..  27  Gratt.  082. 

Several  cases  cite  the  principal  case  as  authority 
for  the  proposition  that  the  law  does  not  favor  a 
repeal  of  a  statute  by  implication,  unless  the  repug- 
nance be  plain  and  then  only  to  the  extent  of  such 
repacniance.  See  Wash.,  etc..  R.  Co.  v.  Alexandria, 
etc.  R.  Co..  10  Oratt  608:  Holladay  v.  Auditor,  77  Va. 
4»:  Justice  V.  Com.,  81  Va.  211;  Fulkerson  v.  Bristol, 
96  Va.  &,  37  S.  £.  Rep.  815:  Dunfee  v.  Childs,  45  W. 
Va.  ISO.  80S.  £.  Rep.  104.  See  also,  Forqueran  v.  Don- 
naUy,  7  W-  Va.  115:  Ryan  v.  Com.,  80  Va.  885. 

Where  there  are  two  affirmative  statutes,  on  the 
same  sabject.  if  they  do  not  conflict  with  each 
other,  but  may  be  so  construed  as  that  they  may 
consist  toflrether.  the  latter  will  not  be  construed 
as  a  virtual  repeal  of  the  former.  Warder  v.  Arell, 
2  Wash.  282.  See  also,  Fulkerson  v.  Bristol,  05  Va. 
5. 2?  S.  E.  Rep.  815;  State  v.  Cain,  8  W.  Va.  738. 

tSanie— Rules  of  Construction.— Several  cases  cite 
the  principal  case  as  authority  for  the  proposition 
that  the  Intention  of  the  lesrislature— which  is  the 
cardinal  rule  In  the  Interpretation  of  statutes— is  to 
^  gathered  not  merely  from  the  words  but  also 
from  the  cause  and  necessity  of  the  act  being  made, 
from  a  comparison  of  its  several  parts  and  other 


This  was  a  motion  in  the  Circuit  court  of 
Fauquier  county,  by  the  commonwealth 
against  the  administrators  with  the  will  an- 
nexed, of  John  Fox,  deceased,  to  recover  the 
tax  on  collateral  inheritances,  imposed  by 
the  15th  section  of  the  acts  of  March  2, 1854, 
entitled  **An  act  imposing  taxes  for  the 
support    of    government,**     Sess.    Acts    7. 

The  defendants  appeared  and  insisted, 
2  'that  the  act  of  March  2,   1854,    had 

been  repealed  by  the  act  of  March  18, 
1856,  having  the  same  title ;  and  the  facts 
were  agreed  by  the  parties. 

It  appears  from  the  facts  agreed,  that 
John  Fox  died  on  the  26th  of  January,  1859, 
having  made  a  will  which  was  duly  admit- 
ted to  probate  in  the  Circuit  court  of  Fau- 
quier county.  By  his  will  he  emancipated 
his  slaves,  and  gave  his  whole  property  in 
trust  for  their  use.  The  commissioner  of  the 
revenue  for  the  county  of  Fauquier  assessed 
the  property  for  taxation,  taking  the  value 
fixed  upon  it  by  the  appraisers  appointed  by 
the  court  of  probate,  which,  for  the  slaves 
emancipated,  was  one  hundred  and  eight 
thousand  two  hundred  and  fifty  dollars  ;  for 
the  lands  and  personal  property,  twenty-five 
thousand  three  hundred  and  sixty-nine  dol- 
lars ;  and  for  money  and  credits,  seventy-one 
thousand  six  hundred  and  eighty  dollars — 
making  together,  two  hundred  and  five  thou- 
sand two  hundred  and  ninety-nine  dollars, 
which  at  two  per  cent.,  made  the  tax  four 
thousand  one  hundred  and  five  dollars  and 
ninety-eight  cents. 

On  the  hearing  of  the  case  the  Circuit  court 
held  that  the  act  of  March  2,  1854,  was  not 
repealed  by  the  act  of  March  18,  1856 ;  but 
also  held  that  the  value  of  the  negroes  man- 
umitted was  not  liable  to  the  tax  of  two  per 
centum,  as  of  the  decedent*s  estate :  and 
judgment  was  rendered  for  the  sum  of 
$1,940  98,  the  amount  of  the  tax  on  the  other 
property.  From  this  judgment  the  adminis- 
trators of  Fox  obtained  a  writ  of  error  to  this 
court. 

Macfarland  and  Roberts,  for  the  appel- 
lants. 

The  Attorney  General,  for  the  Common- 
wealth. 

acts  in  pari  materia  and  even  from  extraneous  cir- 
cumstances which  may  throw  lifht  on  the  subject. 

'  See  Claflin  v.  Steenbock.  18  Gratt  860;  Universal 
Life.  etc..  Co.  v.  CoffbilL  30  Gratt.  81;  Lackiand  v 

'  Davenport,  84  Va.  688,  5  S.  £.  Rep.  540;  State  v.  Cain, 
9  W.  Va.  «». 

See  also,  Hutchlnffs  v.  Commercial  Bank,  91  Va. 
88,  20  S.  E.  Rep.  960;  Branham  v.  Lonff,  78  Va.  852. 
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MONCURE,   J.     This  case    involves   the 
question,  whether  the  fifteenth  section  of  the 
act  passed  March  2, 1854.  entitled  **An  act  im- 
posing: taxes  for  the  support  of  govern- 

3  ment,*'  ♦which  declares  that  **the  tax 
on   the  estate  of  a  decedent,  prescribed 

by  the  thirty -ninth  chapter  of  the  Code  of 
Virginia,  shall  be  two  per  centum  of  such 
estate,"  (Sess.  Acts  p.  7,)  was  repealed  by 
implication  by  the  act  passed  March  18, 1856, 
having  the  same  title,  (Sess.  Acts  p.  11,) 
there  being  no  such  provision  in  the  latter 
act. 

This  question  was  noticed  in  the  opinion  of 
Judge  Lee  in  Eyre  v.  Jacob,  14  Gratt.  422, 
and  he  inclined  to  think  there  was  no  such 
repeal,  but  thought  it  unnecessary  to  express 
an  opinion  upon  it.  Id.  440.  It  was  not 
decided,  and  did  not,  in  fact,  arise  in  the 
case,  but  comes  up  now,  for  the  first  time,  to 
be  decided  by  this  court. 

It  was  stated  on  the  one  side,  and  conceded, 
I  believe,  on  the  other,  in  the  argument  of 
this  case,  that  it  was  the  uniform  and  unvary- 
ing practice  of  the  legislature,  from  the  very 
organization  of  the  government  down  to  the 
time  of  the  adoption  of  the  present  Code,  (or 
at  least,  the  session  of  1848-9,  when  the  Code 
was  under  consideration,)  to  pass  an  annual 
tax  law,  embracing  all  the  taxes  imposed  for 
the  support  of  government  during  the  cur- 
rent year  ;  and  no  instance  occurred  during 
all  that  period,  of  a  permanent  tax,  or  one 
which  was  created  to  endure  longer  than  a 
year.  The  re  visors  proposed  a  change  of  this 
practice,  and  recommended  a  scheme  of  taxa- 
tion which  is  substantially  embodied  in  the 
Code.  Their  reasons  for  doing  so  are  set 
forth  in  a  note  to  chap.  40,  page  230,  of  their 
report ;  in  which  they  say  :  **It  has  been 
the  usage  to  pass  a  law  annually  on  this 
subject  ;  each  law  being  a  copy,  or  nearly  a 
copy,  of  that  which  preceded  it.  But  it  is  a 
usage  for  which  no  very  good  reason  is  per- 
ceived.^ Formerly,  when  there  were  few 
subjects  of  taxation,  the  annual  law  was  a 
short  one.  But  now  it  occupies  six  pages  of 
the  Session  Acts.  The  present  chapter, 
though  embracing  every  subject,  cur- 

4  tails   the  length  of  *the  law,  and  will 
render  it  unnecessary  to  do  more  in  any 

year  than  alter  the  rate  of  taxation  when 
there  is  occasion  for  it.  If  not  altered,  the 
previous  law  will  remain  in  force.  Such  a 
law  as  this  will  not  only  save  legislation  and 
printing,  when  there  is  no  occasion  to  change 
the  law,  but  will  guard  against  the  possible 
contingency  of  a  failure  on  the  part  of  the 
two  houses  of  the  assembly  to  agree  upon  a 
new  revenue  law.** 

The  proposed  scheme  is  embodied  in  chap- 
ters 35,  38,  39  and  40  of  the  Code.  The  first 
three  of  these  chapters  provided  for  the  as- 
sessment of  taxes ;  the  35th  on  property,  the 
38th  on  licenses,  and  the  39th  on  dividends, 
certain  estates  of  decedents,  process  in  suits, 
official  seals  and  deeds,  wills  and  administra- 
tions. The  40th  chapter  prescribes  what  is 
to  be  collected  on  each  subject  of  taxation  ; 
and  embraces  four  sections,  declaring  the 
yearly  amount  of  taxes,  to  wit :  §  1,  on  the 
persons  and  subjects  mentioned  in   the  35th 


chapter ;  §  2,  on  the  licenses  mentioned  in  the 
38th  chapter  ;  §  3,  on  the  subjects  mentioned 
in  the  39th  chapter  ;  and§  4,  on  each  officer  of 
government  receiving  a  salary  out  of  the 
treasury  other  than  the  governor  or  A  judge  ; 
the  subject  of  this  section  being  mentioned  in 
none  of  the  proceeding  chapters,  because  the 
tax  is  directed  to  be  deducted  at  the  time  the 
salary  is  audited  and  paid,  and  therefore, 
neither  the  commissioner  of  the  revenue  nor 
the  sheriff  has  anything  to  do  with  it.  The 
first  three  of  these  four  chapters  depend  on 
the  last,  and  without  it,  or  something  else  in 
its  stead,  are  ineffectual.  A  repeal  of  the 
last,  in  whole  or  in  part,  if  nothing  else  be 
adopted  in  the  place  of  what  is  repealed,  is  a 
virtual  repeal,  or  suspension  to  the  same 
extent,  of  that  which  depends  upon  it.  There 
can  be  no  tax  unless  its  amount,  or  the  means 
of  ascertaining  its  amount  be  prescribed  by 
law. 
The  tax  in  question,  called  the  tax  on  col- 
lateral inheritances,  is  imposed  by  the 

5  Code  ;  the  portions  of  it   relating  *to 
this  tax  being,  ch.  35  §  42  p.  184,  ch.  39 

§§  6-12  pp.  214  and  215,  and  ch.  40  §  3  p.  220. 
The  last  chapter  and  section  declares  in  re- 
gard to  it,  that  "the  tax  on  the  estate  of  a  de- 
cedent, prescribed  by  the  39th  chapter,  shall 
be  two  per  centum  of  such  estate.** 

The  Code  was  adopted  in  August,  1849,  and 
took  effect  on  the  1st  of  July,  1850.  No  tax 
law  was  passed  at  the  session  of  the  legisla- 
ture of  1849-50 ;  consequently  the  tax  law 
contained  in  the  Code,  without  alteration  or 
addition,  was  the  law  of  1850. 

In  1850-51,  Sess.  Acts  p.  3,  an  act  was  passed 
imposing  taxes  in  addition  to  the  taxes  then 
imposed  by  law,  on  certain  subjects.  This 
act  was  an  amendment  of  the  tax  law  con- 
tained in  the  Code ;  which,  as  thus  amended, 
was  the  law  of  1851. 

In  1851  the  present  amended  constitution 
was  adopted,  which  made  important  changes 
on  the  subject  of  taxation  aud  finance,  (see 
Art  iv.  §§  22,  23,  24,  and  25,)  and  went  into 
operation  at  the  close  of  that  year. 

In  1852,  at  the  first  session  of  the  legisla- 
ture under  the  new  constitution,  it  became 
necessary  to  conform  the  tax  law  to  the  pro- 
visions of  that  instrument,  and  several  acts 
were  passed  for  that  purpose  :  as  "An  act  con- 
cerning commissioners  of  the  revenue,*' 
passed  April  24,  1852,  Sess  Acts  p.  3  ;  an  act 
amendatory  thereof,  passed  May  24,  1852,  Id. 
p.  6  ;  "An  act  authorizing  the  issuing  of  lic- 
enses in  certain  cases,'*  passed  June  5,  1852, 
Id.  p.  11 ;  and  "An  act  imposing  taxes  for 
the  support  of  government  for  the  fiscal  year 
1852-53,**  passed  June  5, 1852.  Id.  p.  14.  The 
first  section  of  the  last  act  declares  "that  for 
a  year  there  shall  be  levied  and  collected  on 
the  persons  and  subjects  mentioned  in  the  act 
of  Assembly  passed  on  the  24th  day  of  April, 
1852,  and  any  act  amendatory  thereof,  the 
taxes  following,  to-wit  :*'  and  then  proceeds 
in  the  subsequent  sections  to  prescribe  the 
amount    of   taxes.     Though   thus    ex- 

6  pressly  referring  ♦only  to  the  persons 
and  subjects  mentioned  as  aforesaid,  it 

is  a  perfect  tax  law,  and  embraces  other 
persons  and  subjects ;   indeed,  all  on  which 
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a  tax  was  intended  to  be  imposed.  The 
act  was  evidently  drawn  after  the  model  of 
the  40th  chapter  of  the  Code,  for  which  it 
was  desig'ned  as  a  substitute.  The  subjects 
are  taken  up  in  the  same  order  in  each  ; 
as  1st ;  property ;  2d,  licenses,  and  3d,  other 
subjects ;  the  only  material  difference  in  the 
order  beings  that  the  section  imposing*  a  tax 
on  officers  of  government  receiving*  a  salary 
out  of  the  treasury,  which  is  the  4th  and  last 
of  the  chapter,  is  rang'ed  with  the  sections 
relating-  to  taxes  on  property  in  the  act.  The 
tax  on  the  estate  of  a  decedent,  prescribed 
by  the  39th  chapter  of  the  Code,  is  mentioned 
in  the  same  words  in  the  40th  chapter  and  the 
said  act,  and  the  same  amount  of  two  per  cen- 
tum of  such  estate  is  imposed  by  each.  The 
words  have  the  same  relative  position  in  each, 
following-  those  which  prescribe  the  tax  on 
bank  dividends,  and  preceding  those  which 
prescribe  it  on  process,  Ac. ;  though  they 
form,  with  them,  one  section  of  chapter  40, 
to- wit :  §  3,  while  they  alone  constitute  one 
section  of  the  act,  to- wit :  §  16.  The  20th  sec- 
tion of  the  act  expressly  repeals  chapter  40  of 
the  Code.  In  1852-3,  an  act  was  passed  (April 
7,  1853,)  entitled  "An  act  concerning  the 
assessment  and  collection  of  the  public  reve- 
nue," Sess.  Acts  p.  9 ;  which  commences  by 
declaring-  "that  the  following,  in  addition  to 
the  enactments  of  the  Code  of  Virginia,  not 
hereinafter  repealed,  shall  be  permanent  pro- 
visions of  the  revenue  laws  of  the  common- 
wealth," and  contains  many  sections ;  some 
of  them  introducing  new  provisions,  others 
amending  different  sections  of  the  Code,  and 
others  repealing  other  sections  of  the  Code 
and  various  subsequent  acts.  And  on  the 
same  day  another  act  was  passed,  entitled 
'*An  act  imposing  taxes  for  the  support  of  gov- 
ernment,*' Id.  p.  19 ;  which  commences 
7  by  declaring  *that  there  shall  be  levied 
and  collected  on  the  persons  and  sub- 
jects mentioned  in  the  act  of  assembly  passed 
on  the  7th  day  of  April,  1853,  entitled  an  act 
concerning  the  assessment  and  collection  of 
the  public  revenue,  the  taxes  following,  to- 
wit.  This  act  is  almost  a  literal  copy  of  the 
act  of  1852,  page  14,  except  that  it  increases 
the  amount  of  taxes,  and  does  not,  as  that 
does,  profess  to  be  for  a  year  only.  Nor  does 
it,  as  the  40th  chapter  of  the  Code  does,  direct 
the  taxes  to  be  "yearly  as  follows."  Lrike 
the  act  of  1852,  it  embraces  the  tax  on  "collat- 
eral inheritances,"  and  expressly  repeals  the 
40th  chapter  of  the  Code.  It  is  a  perfect  tax 
law,  comprehending  all  the  taxes  intended  to 
be  imposed  for  the  support  of  goverment. 

In  1853-4,  Sess.  Acts  p.  3,  an  act  was 
passed  entitled  "An  act  imposing  taxes  for 
the  support  of  government,"  which  seems 
to  be  a  literal  copy  of  the  act  of  1852-3,  p. 
19,  containing  as  that  does,  the  tax  on  col- 
lateral inheritances,"  and  an  express  repeal 
of  chapter  40  of  the  Code.  And  it  is,  there- 
fore, like  that,  a  perfect  tax^aw. 

In  1854—5  there  was  no  session  of  the  leg- 
islature ;  and  therefore  the  tax  law  passed  in 
1853-4  was  the  law  for  the  fiscal  years  end- 
ing in  1854  and  1855. 

In  1855-6,  Sess.  Acts  p.  11,  an  act  was 
passed  entitled  "An  act  imposing  taxes  for 


the  support  of  government,"  the  commence- 
ment and  first  seven  sections  of  which  seem 
to  have  been  literally  copied  from  the  act  of 
1853-4,  (except  that  the  amount  of  the  taxes 
is  very  much  increased  in  the  act  of  1855-6,) 
and  many  other  sections  of  the  two  acts  bear 
a  close  resemblance ;  showing  that  the  later 
act  was  penned  with  the  former  before  the 
draftsman  ;  thoui^h  in  many  respects  the  two 
acts  differ,  both  in  form  and  substance.  The 
point  of  difference  most  material  to  the  pres- 
ent enquiry,  is  that  the  act  of  1855-6  wholly 
omits  the  tax  on  collateral  inheritances,  while 
it  literally  copies,  except  as  to  amount 

8  *of  taxes,  the  section  which  next  pre- 
cedes and  that  which  next  follows  the 

section  imposing  a  tax  on  collateral  inheri- 
tances in  the  act  of  1853-4,  and  also  in  the 
act  of  1852-3.  It  contains  no  express  repeal 
of  chapter  40  of  the  Code,  as  does  the  act  of 
1353-4,  and  also  do  the  two  next  preceding  tax 
acts. 

In  1856-7  there  was  no  session  of  the  legis- 
lature. In  1857-8  there  was  ;  but  no  tax  law 
was  passed,  and  consequently  the  act  of  1855- 
6  remained  in  full  force.  In  1858-9  there  was 
no  session  of  the  legislature.  In  1859-60 
there  was ;  and  a  tax  law  was  passed,  in 
which  is  again  omitted  the  tax  on  collateral 
inheritances,  as  it  occurs  in  chapter  40  of  the 
Code  and  in  subsequent  acts ;  though  a  tax 
on  "collateral  inheritances"  of  real  estate  is 
imposed  by  another  act  then  passed.  Sess. 
Acts  ch.  1,  g  38. 

I  have  thus  set  out  in  detail  the  course  of 
legislation  on  this  subject,  because  I  thought 
it  very  material  to  the  present  enquiry ; 
which,  I  repeat,  is :  whether  the  section  in 
the  act  of  '53-4  imposing  a  tax  on  collateral 
inheritances,  is  repealed  by  implication  by 
the  act  of  '55-6,  which  contains  no  such  sec- 
tion. 

The  latter  act  contains  no  repealing  clause 
or  words ;  and  therefore,  it  repeals  nothing  ex- 
pressly. If  it  repeals  any  other  law  or  part 
of  a  law,  it  only  does  so  by  implication.  Stat- 
utes may  be  repealed  by  implication,  as  well 
as  expressly.  Every  statute  is  by  implication 
a  repeal  of  all  prior  statutes  as  far  as  it  is 
contrary  and  repugnant  thereto,  and  that 
without  any  repealing  clause.  Sedg.  on  St. 
and  Con.  law,  123-129.  Or,  as  it  is  elsewhere 
expressed,  "every  affirmative  statute  is  a  re- 
peal by  implication  of  a  precedent  affirmative 
statute,  so  far  as  it  is  contrary  thereto  ;  for 
leges  posteriores  priores  contrarias  abrogant: 
Dwarris  673,  (9  Law  Lib.)  But  the  leaning 
of  the  courts  is  against  the  doctrine.  The 
law  does  not  favor  a  repeal  by  implica- 

9  tion,  unless  the  repugnance  be  *quite 
plain,  and  then  only  to  the  extent  of 

such  repugnance.  Id.  674.  The  presump- 
tion is  that  the  legislature,  when  it  entertains 
an  intention,  will  express  it  in  clear  and  ex- 
plicit terms ;  and  it  is  generally  to  be  taken 
that  the  legislature  only  meant  to  modify  or 
repeal  the  provision  of  any  former  statute  in 
those  cases  where  such  its  object  is  expressly 
declared.  Id.  717.  This,  however,  is  not  al- 
ways the  case,  and  statutes  are  often  passed 
without  the  precaution    being   used  of  ex- 
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presslj  repealing  other,  or  parts  of  other  stat- 
utes intended  to  be  repealed. 

Whether  a  former  statute  is  intended  to  be 
repealed  by  a  later  one,  is  always  a  question 
of  intention,  which  is  to  be  ascertained, 
when  not  plainly  expressed,  by  construction 
of  the  later  statute.  The  intention  thus 
ascertained  must  prevail,  as  well  in  reg^ard 
to  the  question  of  repeal,  as  in  regard  to  any 
other  question  which  can  arise  as  to  the 
meaning  and  effect  of  the  statute.  The  rules 
of  construction  of  a  statute  are  in  most  re- 
spects the  same  as  the  rules  of  construction 
of  deeds  and  wills;  but  in  some  respects 
they  are  not,  the  difference  arising  from  the 
different  nature  of  the  subjects.  Such  of 
the  rules  of  construction  of  a  statute  as  seem 
to  have  a  bearing  upon  this  case  will  be 
noticed.  Most  of  them  may  be  found  in 
Dw arris  ch.  xii. 

In  the  exposition  of  a  statute  the  leading 
clue  to  the  construction  to  be  made,  is  the 
intention  of  the  legislator ;  and  that  may  be 
discovered  from  different  signs.  As  a  pri- 
mary rule,  it  is  to  be  collected  from  the 
words ;  when  the  words  are  not  explicit,  it 
is  to  be  gathered  from  the  occasion  and 
necessity  of  the  law,  being  the  causes  which 
moved  the  legislature  to  enact  it.     Id.  693. 

The  safe  and  established  rulA  of  construc- 
tion is,  that  the  intention  of  the  law-giver 
and  the  meaning  of  the  law  are  to  be  dis- 
covered and  deduced  from  a  view  of  the 
whole  and  of  every  part  of  a  statute 
10  taken  and  'compared  together.  It  is 
the  most  natural  aud  genuine  exposi- 
tion of  a  statute  to  construe  one  part  by 
another  part  of  the  same  statute,  for  that 
best  expresses  the  meaning  of  the  makers, 
and  such  construction  is  ex  visceribus  actus. 
And  this  construction,  of  itself,  imports, 
ex  vi  termini.     Id.  698,  703. 

As  one  part  of  a  statute  is  properly  called 
in  to  help  the  construction  of  another  part, 
and  is  fitly  so  expounded  as  to  support 
and  give  effect,  if  possible,  to  the  whole,  so 
is  the  comparison  of  one  law  with  other 
laws  made  by  the  same  legislator,  or  upon 
the  same  subject,  or  relating  expressly  to 
the  same  point,  enjoined  for  the  same  reason 
and  attended  with  a  like  advantage.  In 
applying  the  maxims  of  interpretation,  the 
object  is,  throughout,  first  to  ascertain,  and 
next  to  carry  into  effect  the  intentions  of  the 
f ramer.  It  is  to  be  inferred  that  a  code  of 
statutes  relating  to  one  subject  was  gov- 
erned by  one  spirit  and  policy,  and  was  in- 
tended to  be  consistent  and  harmonious 
in  its  several  parts  aud  provisions.  It  is, 
therefore,  an  established  rule  of  law  that  all 
acts  in  pari  materia  are  to  be  taken  together, 
as  if  they  were  one  law  :  and  they  are  di- 
rected to  be  compared  in  the  construction  of 
statutes,  because  they  are  considered  as 
framed  upon  one  system,  and  having  one 
object  in  view.  And  the  rule,  it  is  said, 
equally  applies,  though  some  of  the  statutes 
may  have  expired,  or  are  not  referred  to  in 
the  others.     Id.  699,  700. 

Besides  the  occasion  and  the  reason  of  the 
enactment,  the  letter  of  the  act,  the  context, 
the  spirit  of  the  act,  the  subject  matter  and 


the   provisions  of  the  act,  have  all  to  be  con- 
sidered.    Id.  702. 

It  is  a  well  settled  rule  of  law,  that  every 
charge  upon  the  citizen  must  be  imposed  by 
clear  and  unambiguous  language.  Statutes 
which  impose  a  duty  upon  the  public  -will 
be  critically  construed  with  reference  to 
the  particular  language  iq  which  they 

11  are    expressed.     *When    there    is   any 
ambiguity  found,  the  construction  must 

be  in  favor  of  the  public ;  because  it  is  a 
general  rule,  that  where  the  public  are  to  be 
charged  with  a  burden,  the  intention  of  the 
legislature  to  impose  that  burden  must  be 
explicitly  and  distinctly  shown.  Id.  749. 
See  also  Plumer's  case,  3  Gratt.  645. 

Besides  these  rules,  which  I  have   taken 
from  Dwarris,  there  are  some  others  stated 
in  Sedg.  on  St.  and  Con.  law,  which  seem   to 
be  very  pertinent  to  this  case.     After  stating- 
it  to  be  well  settled  that  a   subsequent  stat- 
ute, which  is  clearly  repugnant  to  a  prior 
one,  necessarily  repeals  the  former,  althoug-h 
it  do  not  do  so  in   terms  ;  the  author  says  : 
"And  even  if  the  subsequent  statute  be  not 
repugnant  in  all  its  provisions  to  a  prior  one, 
yet  if  the  latter  statute  was  clearly  intended 
to  prescribe  the  only  rule  that  should  govern 
in  the  case  provided  for,  it  repeals  the  original 
act."     Id.   124.     **So,  on  the  same  principal, 
a  statute  is  impliedly  repealed  by  a  subse- 
quent one  revising  the  whole  subject  matter 
of  the  first.     And  in  the  case  of  a  statute  re- 
vising the    common  law,  the  implication    is 
equally  strong.     So  where  an  act  is  an  offence 
at  common  law,  and  the  whole  subject  is  re- 
vised by  the  legislature,  the  common  law  is  re- 
pealed."   The  following  authorities  are  cited 
in  support  of  these  views,  and  seem  fully  to 
sustain  them:  Daviess  v.  Fairbairn,  3  Hovtr. 
U.    S.    R.   636 ;  16   Barbour   S.  C.  R.  15 ;     12 
Mass.  R.  537  ;  SPick.R.  168;  10 Id.  37;  11  Id. 
350.     In   Bartlet,  &c,  v.    King,  12  Mass.   R. 
537,    545,    the   court    said:     **A    subsequent 
statute  revising  the  whole  subject  matter  of 
a  former  one,  and  evidently   intended   as  a 
substitute  for  it,  although  it  contains  no  ex- 
press words  to  that  effect,  must,  on  the  prin- 
ciples of  law,    as    well    as   in    reason    and 
common  sense,  operate  to  repeal  the  former: 
according  to  the  cases  of  the  Rex  v.  Cator,  4 
Burr.  R.  2026;  and  the  King  v.  Davis,  1  Leach's 
cases  306.**     In    Nichols   v.   Squire,   5 

12  Pick.  R.  169,  the  court  affirmed  the  *same 
principle,  observing  that  in  Bartlet  v. 

King,  an  exceedingly  useful  statute,  passed 
in  1754,  concerning  donations  and  bequests 
to  pious  and  charitable  uses,  was  held  not  to 
be  in  force,  the  legislature  having,  in  1785, 
legislated  upon  the  same  subject,  and  omitted 
to  re-enact  the  provisions  of  that  statute. 

I  will  now  consider  the  case  in  connection 
with  the  rules  of  construction  and  authorities 
before  stated  and  referred  I  to.  The  15  th  sec- 
tion of  the  act  of  1853-4  is  not  only  not 
expressly  repealed  by  the  act  of  1855-6,  but 
there  is  no  repugnancy  between  that  section 
and  any  of  the  sections  of  the  latter  act. 
Both  could  well  stand  together,  if  such  were 
the  intention  of  the  legislature;  and  such,  in 
an  ordinary  case,  would  be  presumed  to  be  the 
intention  of  the  legislature.    But  if,  in  this 
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case,  the  later  act  revised  the  whole  subject 
matter  of  the  former,  and  was  clearly  in- 
tended to  prescribe  the  only  rule  that  should 
g-overn  on  the  subject ;  in  other  words,  if 
it  was  clearly  intended  to  be  a  complete  tax 
law,  embracing-  all  the  taxes  in  existence 
for  the  support  of  g'overnment  after  its  pas- 
sage; then,  as  a  whole,  it  is  plainly  repug- 
nant to  the  former  act  and  every  part  of  it, 
and  as  much  repealed  it  as  if  that  had  been 
done  in  express  terms.  The  question,  and 
the  only  question,  therefore,  is:  Was  the  act 
of  1855-6  intended  to  be  a  complete  tax  law? 

This  question  depends  upon  the  character 
of  the  act  itself,  the  nature  of  the  subject, 
the  course  of  prior  legislation  upon  it,  and 
all  the  surrounding  circumstances. 

The  act  has  the  form  and  all  the  features 
of  a  perfect  tax  law.  It  has  the  appropriate 
title  to  such  a  law  ;  and  the  same  title  which 
every  such  law  has  had  since  the  foundation 
of  the  g-avernment,  namely:  "An  act  im- 
posing^ taxes  for  the  support  of  government." 
It  is  very  long,  containing  more  sec- 
13  tions,  probably,  than  any  tax  *law 
ever  before  contained  ;  is  minute  in  its 
details ;  embraces  several  subjects  not  em- 
braced in  any  former  law,  and  omits  very 
few  contained  in  the  next  preceding  tax 
law  ;  to-wit :  the  act  of  1853-4.  It  does  not 
profess  to  be  amendatory,  or  to  impose  ad- 
ditional taxes,  as  does  the  act  of  1850-51. 

The  nature  of  the  subject  seems  to  render 
it  proper  that  a  general  tax  law  should  be 
passed  at  every  session  of  the  legislature ; 
and  that  it  should  be  perfect  in  itself,  embrac- 
ing all  the  taxes  intended  to  be  imposed  for 
the  support  of  government.  There  is  not 
legislative  power  which  has  been  more  care- 
fully g^uarded  by  constitutional  checks,  the 
exercise  of  which  is  watched  with  more 
jealousy  by  the  people,  than  the  power  to 
impose  taxes.  None  should  be  imposed  but 
what  are  required  by  public  necessity  and 
convenience  ;  and  as  they  are  ever  varying, 
there  seems  to  be  a  fitness  and  propriety,  if 
not  necessity,  in  having*  complete  action  on 
the  subject  at  every  session  of  the  legislature. 
The  continually  recurring  questions  which 
address  themselves  to  the  legislature  at  each 
succeeding*  session  are :  How  much  money 
must  now  be  raised  for  the  support  of 
government  ?  and  on  what  subjects,  and  in 
what  proportion ,  can  the  burden  be  laid  with 
least  inconvenience  to  the  people  ?  A  heavy 
tax  might  properly  be  imposed  at  a  period  of 
great  public  necessity,  which,  when  the 
necessity  had  passed  away,  might  be  unjust 
and  oppessive  to  the  last  degree.  Represen- 
tative responsibility  might  be  sufficient  to 
prevent  the  legislature  from  passing  an  un- 
just and  oppressive  tax  law,  but  not  to  com- 
pel them  to  repeal  it  after  it  had  been  passed 
by  their  predecessors. 

The  course  of  former  legislation  on  the  sub- 
ject was  accordingly  uniform  ;  and  at  every 
annual  session  of  the  legislature,  from  the 
very  foundation  of  the  government  down  to 
the  adoption  of  the  present  Code,  (or,  at 
least,  down  to  the  session  of  1848-9, 
14  when  the  plan  of  *the  revisers,  whose 
reports  was  then  under  consideration. 


was  pursued,)  a  perfect  tax  law  was  passed 
for  the  current  fiscal  year.  A  different 
policy,  it  is  said,  was  then  introduced.  It  is 
true,  the  revisers,  as  we  have  seen,  recom- 
mended the  plan  of  a  permanent  tax  law, 
which  was  accordingly  engrafted  on  the 
Code.  But  it  has  since  been  partially  pur- 
sued and  acted  on  by  the  legislature.  The 
Code  gave  the  tax  law  for  1849-50,  as  it  only 
went  into  effect  on  the  1st  of  July,  1850. 
And  it  partially  gave  the  law  for  1850-51, 
being  amended  by  an  act  then  passed.  It 
has  given  the  law  for  no  other  year,  neither 
in  whole  nor  in  part.  This  has  been  owing* 
in  part,  perhaps,  to  the  adoption  of  the  new 
constitution,  which  has  made  radical  changes 
on  the  subject  of  taxation  ;  but  mainly,  I 
think,  to  the  inherent  propriety  of  the 
ancient  plan.  We  find,  therefore,  that  in 
1852,  at  the  first  session  of  the  legislature 
after  the  adoption  of  the  new  constitution,  a 
perfect  tax  law  was  passed,  expressly  for  the 
current  year,  and  the  40th  chapter  of  the 
Code  was  expressly  repealed.  In  1852-3, 
another  perfect  tax  law  was  passed,  though 
not  expressly  for  the  current  year ;  and  the 
40th  chapter  of  the  Code  was  again  repealed. 
And  in  1853-4  another  and  precisely  similar 
tax  law  was  passed — similar  even  as  to  the 
amount  of  the  taxes.  And  at  the  next  ses- 
sion of  the  legislature,  to-wit :  in  1855-6  the 
act  in  question  was  passed,  which,  as  we 
have  seen,  has  the  form  and  all  the  appear- 
ance of  a  perfect  tax  law.  At  the  next  ses- 
sion of  the  legislature,  to-wit :  in  1857-8,  for 
some  cause,  of  which  I  am  uninformed,  no 
tax  law  was  passed,  and  the  act  of  1855-6 
therefore  continued  in  force.  This  was  a 
contingency,  to  provide  for  which  was  the 
motive  of  the  revisors,  in  part,  for  recom- 
mending a  permanent  tax  law ;  and  to  that 
extent,  such  a  law  has  proved  to  be  conven- 
ient.   At  the  last  session  of  the  legislature, 

to-wit :  in  1859-60.  another  tax  law  was 
15        passed,  having  *the  form  and  all  the 

appearance  of  a  perfect  tax  law.  The 
practice  of  the  government,  then,  as  well 
since  as  before  the  adoption  of  the  Code, 
seems  to  have  been  in  favor  of  the  plan  of 
enacting  a  perfect  tax  law  at  each  succeeding 
session  of  the  legislature. 

Convenience,  if  not  necessity,  has  induced 
this  practice.  At  each  succeeding  session  of 
the  legislature  a  report  is  made  by  the  audi- 
tor of  public  accounts,  showing  the  probable 
receipts  and  disbursements  of  the  current 
fiscal  year.  The  committee  of  finance  re- 
ports a  tax  bill  embracing  the  subjects 
intended  to  be  taxed,  but  leaving  blank  the 
amount  of  tax  on  each  subject;  and  the 
blanks  are  filled  by  the  legislature,  whose 
view  in  filling  them  is  to  raise  only  so  much 
revenue  as  may  be  necessary  for  the  support 
of  government.  It  is  extremely  improbable 
that  any  subject  intended  to  be  taxed  would 
be  omitted  in  the  bill  by  the  committee,  on 
the  supposition  that  the  legislature  did  not 
intend  to  increase  the  tax  thereon,  but  in- 
tended the  former  law  to  remain  in  force  as 
to  such  subject.  This  view  applies  with 
much  force  to  the  session  of  1855-6,  when  the 
necessities  of  government  required  a  great 


V  R,  16  Gratt— 2 


17 


16  QRATT. 


Virginia  Rbpobts,  Annotated. 


16,  17,  18 


increase  of  revenue,  and  the  amount  of  the 
former  tax  on  each  subject  was  g-enerally 
doubled. 

The  reason  of  the  thin^,  and  all  the  other 
surrounding*  circumstances,  seem  also  to  con- 
cur in  showing  that  the  act  of  1855-6  was 
intended  to  be  a  complete  tax  law.  Of  all 
the  laws  upon  the  statute  book,  none  should 
be  plainer,  or  freer  from  doubt  and  ambiguity, 
than  those  which  impose  the  burden  of  taxes 
upon  the  people.  They  should  be  io  plain 
that  everybody  may  at  once  understand  them, 
and  especially  the  ministerial  officers  who 
have  an  agency  in  assessing  and  collecting 
the  taxes — as  the  auditor,  commissioners  of 
the  revenue,  and  sheriffs.  Convenience  dic- 
tates that  all  the  taxes  imposed  for  the  sup- 
port of  government,  should  be  embraced 

16  *in  one  act,  so  as  to  be  seen  at  one  view, 
instead  of  being  sought  for  in  different 

and  scattered  acts ;  and  especially  that  no 
room  should  be  left  for  doubt  whether  par- 
ticular sections  of  different  tax  laws,  though 
not  embraced  in  the  last,  were  intended  to 
remain  in  force. 

What,  then,  was  the  motive  of  the  legisla- 
ture in  omitting  to  insert  in  the  act  of  1855-6, 
the  15th  section  of  the  act  of  1853-4?  That 
omission  was  by  design.  They  had  before 
them  the  former  in  framing  the  later  act, 
and  copied  portions  of  it  literally.  They 
copied  literally,  except  as  to  amount  of  tax, 
the  section  which  preceded  and  that  which 
followed  (though  the  latter  was  a  long  one) 
the  15th  section  in  the  former  act.  Why  did 
they  carefully  omit  the  15th  section?  Was  it 
merely  to  save  words?  to  avoid  the  unneces- 
sary insertion  of  only  two  lines?  Did  they 
omit  it  because  they  intended  not  to  increase 
the  tax,  but  to  let  it  remain  as  before,  and 
therefore  considered  it  unnecessary  to  repeat 
it  in  the  later  act?  Why,  then,  did  they  pass 
the  act  of  1853-4  at  all,  which  was  but  a  copy 
of  the  act  of  1852-3?  Why  did  they,  in  the 
act  of  1855-6,  insert  other  portions  of  the  act 
of  1853-4  as  to  which  no  change  was  made  of 
the  amount  of  tax?  The  tax  on  every  male 
free  negro,  between  21  and  55  years  of  age, 
is  the  same  in  each  act.  So,  also,  is  the  tax 
on  every  license  to  a  person  selling  goods  by 
sample,  card,  or  otherwise,  except  at  some 
store  or  place  of  trade  ;  and  the  tax  on  every 
license  to  the  owner  of  a  jackass  or  stallion, 
for  the  services  of  which  compensation  is 
received ;  and  the  tax  on  every  license  per- 
mitting theatrical  performances  in  a  public 
theatre ;  and  on  every  license  permitting,  for 
a  year,  the  sale  of  refreshments  in  a  theatre 
during  such  performances.  The  words  im- 
posing these  taxes  might  as  well  have  been 
omitted  in  the  act  of  1855-6  as  those  imposing 
a  tax  on  collateral  inheritances,  if  asav- 

17  ing  of  words  had  been  the  only  'motive 
for  omitting    the   latter.     Would    the 

legislature,  for  such  a  motive,  have  left  in  so 
much  doubt  a  matter  about  which  their 
meaning  should  have  been  perfectly  plain? 
Having  embraced  in  the  act  of  1855-6  almost 
all  the  other  subjects  embraced  in  the  act  of 
1853-4,  would  they  not  have  embraced  this 
subject  also,  if  they  had  intended  to  continue 
the  tax  ;  especially  when  it  could  so  easily  | 


have  been  done ;  and  more  especially  aa   it 
had  been  done  in  the  act  of  1853-4? 

On  the  other  hand,  if  we  suppose  they 
intended  to  discontinue  the  tax,  we  at  once 
see  an  adequate  motive  for  omitting  the  sub- 
ject in  the  act  of  1855-6.  For,  althoug-h  that 
may  not  have  been  the  most  regular  mode  of 
discontinuing  the  tax,  it  was,  at  least,  a 
natural  one.  The  legislature  being  engag'ed 
in  framing  a  complete  tax  law,  it  naturally 
occurred  to  them  that  any  existing  tax  omit- 
ted in  that  law  would  thereby,  of  necessity, 
be  discontinued.  It  did  not  occur  to  them 
that  a  doubt  might  arise,  whether  the  act 
was  intended  to  be  a  complete  tax  law,  or 
they  would  have  prevented  it  by  expressly 
repealing  the  act  of  1853-4.  Conceding  it  to 
be  a  complete  tax  law,  it  was  necessarily 
repugnant  to,  and  without  any  repealing- 
clause  ipso  facto  repealed,  all  former  tax 
laws. 

We  can  readily  conceive  the  motive  of  the 
legislature  for  discontinuing  the  tax  on  col- 
lateral inheritances  in  1855-6,  if,  in  fact,  they 
intended  to  do  so.  A  doubt  arose  as  to  the 
constitutionality  of  the  tax  some  time  after 
the  adoption  of  the  new  constitution,  and  the 
legislature  may  have  determined  not  to 
impose  it  again  ;  at  least,  until  its  constitu- 
tionality should  be  judicially  affirmed.  If 
they  had  been  assured  of  its  constitutional- 
ity, they  would  probably  not  only  have  in- 
cluded the  tax  in  the  act  of  that  year,  but  also 
increased  it,  as  they  did  in  almost  all  other 
cases. 

But,  besides  the  tax  on  collateral  in- 

18        heritauces,  some  *other  taxes  included 

in   the  act    of  1853-4  are  omitted    in 

the  act  of  '55-6,  and  these  will  now  be  noticed. 

They  are  three  in  number. 

The  first  is  the  tax  on  the  salary,  not 
exempt  from  taxation,  of  each  officer  of  the 
g-ovemment  receiving  the  same  out  of  the 
treasury,  other  than  the  g^overnor  and  judges, 
imposed  by  the  2d  section  of  the  act  of  '53-4. 
This  section  is  wholly  omitted  in  the  act  of 
*55-6,  and  I  think  was  omitted  for  the  pur- 
pose of  discontinuing  the  tax.  If  it  had  not 
been  intended  to  discontinue  the  tax,  it 
would  probably  not  only  have  been  inserted, 
but  increased,  in  the  act  of  '55-6,  as  was  the 
tax  on  the  income  of  other  offices.  The  tax 
on  the  income  of  both  classes  of  offices  was 
the  same  in  the  act  of  '53-4,  and  had  been 
the  same  in  former  acts.  There  is  no  reason 
for  believing  that  a  difference  would  have 
been  made  between  them  in  the  act  of  '55-6, 
had  it  been  intended  to  continue  both.  The 
discontinuance  of  a  tax  on  the  income  of  one 
of  these  classes  was  probably  a  means  used  of 
making,  in  effect,  a  small  addition  to  the 
salaries  of  that  class. 

But  it  may  be  said  that  the  intention  of 
the  legislature  to  discontinue  this  tax  is  indi- 
cated, not  only  by  its  omission,  but  also  by 
its  express  exception  in  that  part  of  the  act 
which  imposes  a  tax  on  the  income  of  officers 
of  the  State,  **other  than  that  of  an  officer 
receiving  a  salary  out  of  the  treasury. 

This  exception  was  made  in  the  same  man- 
ner in  former  tax  laws;  and  was  made 
because  the  tax  on  the  two  classes  of  offices 
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was  imposed  by  different  sections  of  these 
laws,  and  therefore  the  exception  was  proper 
to  avoid  the  appearance  of  a  double  tax 
on  one  of  the  classes.  The  tax  was  imposed 
by  different  sections  because  the  tax  on  one 
class  was  collectible  by  the  sheriff,  while  the 
other  was  to  be  deducted  at  the  time  the  sal- 
ary was  audited  and  paid.     There  is  no 

19  repug^nancy  between  *the  2d  section  of 
the  act    of  *5^-4  imposing    a    tax  on 

officers  receiving  their  salaries  out  of  the 
treasury,  and  the  6th,  of  the  act  of  'SS-6, 
imposing  a  tax  on  officers  other  than  the 
former  ;  any  more  than  there  would  be 
between  the  same  sections  if  contained  in 
the  same  act.  The  repugnance  is  between  the 
acts,  not  the  sections ;  and  consists  in  the 
fact  that  each  act  is  a  complete  tax  law. 
But  while  the  exception  creates  no  repug- 
nance between  the  two  sections,  it  would,  per- 
haps, have  had  some  effect  in  preventing  the 
legislature  from  omitting,  in  the  act  of  '55-6, 
.  the  2d  section  of  the  act  '53-^,  if  they  intended 
to  continue  the  tax  imposed  by  that  sec- 
tion, as  it  won'd  have  involved  that  intention 
in  neater  doubt. 

The  second  of  these  omissions  is  the  tax 
on  every  license  to  a  merchant  or  mercantile 
firm  to  sell  provisions  or  agricultural  com- 
modities, the  growth  or  production  of  this 
State,  or  some  of  the  United  States,  imposed 
by  the  6th  section  of  the  act  of  *S3-4.  This 
section  is  wholly  omitted  in  the  act  of  '55-6, 
and  I  think  was  omitted  for  the  purpose  of 
discontinuing  the  tax,  no  doubt  with  a  view 
to  encourage  agriculture.  It  was  probably 
considered  unjust  and  impolitic  to  impose  an 
additional  tax  upon  a  merchant  whose  stock 
in  trade  consists,  in  •  part,  of  provisions  or 
agricultural  commodities.  A  person  whose 
stock  in  trade  consists  wholly  of  such  articles 
is  a  merchant,  and  is  embraced  by  the  14th 
section  of  the  act  of  *55-6,  imposing  a  tax  on 
every  license  to  a  merchant ;  and  by  that 
only,  unless  there  be  some  other  provision  of 
the  law  taking  him  out  of  the  operation  of 
that  section,  or  subjecting  him  to  some  other 
and  additional  tax.  It  is  not  probable,  there- 
fore, that  the  legislature  would  have  omitted, 
in  the  act  of  '5^-6,  the  6th  section  of  the  act 
of  '53-4,  if  they  had  intended  to  continue 
the  tax  imposed  by  that  section  ;  though 
there     is     no     positive     repugnancy 

20  between  that    'section   and  the  14th 
section  of  the  act  of  '55-6,   any  more 

than  there  would  be  if  both  were  embraced 
in  the  latter  act.  As  before  stated,  the 
repng-nancy  is  between  the  two  acts,  and  not 
the  two  sections. 

The  third  and  last  of  the  omissions  is  that 
part  of  the  10th  section  of  the  act  of  '53-4 
which  imposes  a  tax  "on  every  license  to  a 
person  who  may  receive  rough  frame  work 
of  any  description,  from  other  States,  and 
put  it  together  in  this,  for  the  purpose  of 
sale."  This  tax  probably  was  found  by 
experience  to  be  wholly  unproductive,  and 
therefore  was  discontinued  by  being  omitted 
in  the  act  of  1855-6. 

Upon  the  whole,  my  conclusion  is,  that 
the  act  of  1855-6  is  a  perfect  tax  law,  embrac- 
ing all  the  taxes  intended  to  be  imposed  for 


the  support  of  government ;  that  it  omitted 
the  tax  on  collateral  inheritances  for  the  pur- 
pose of  discontinuing  it ;  and  therefore,  that 
it  repealed  by  implication  the  15th  section  of 
the  act  of  1853-4.  Other  views  might  be  pre- 
sented in  support  of  the  same  conclusion, 
but  it  is  unnecessary  to  do  so,  and  my  opin- 
ion has  already  been  too  much  prolonged 
The  result  of  it  is  that  the  judgment  of  the 
Circuit  court  ought  to  be  reversed,  and  the 
motion  overruled. 

ALLEN,  P. ,  and  DANIEL  and  ROBERT- 
SON, Js.,  concurred  in  the  opinion  of  Mon-^ 
cure,  J. 

LEE,  J.,  dissented. 
Judgment  reversed. 


21  *Early  &  Wife  v.  Friend  &  als. 

July  Term,  1860,  Lewisbur?. 
[78  Am.  Dec.  049.] 
(Absent,  Lbb,  J.) 

I.  Tenants  In  Common— Account  off  Rents  and  Profits 
—Equity  Jurisdiction.*— One  tenant  In  common  may 
maintain  a  suit  in  equity  affainst  bis  co-tenant,  who 
has  occupied  the  whole  of  the  common  property, 
for  an  account  of  rents  and  profits. 

a.  5ame— Interpretation  of  Statute.— Whenever  the 
nature  of  the  property  Is  such  as  not  to  admit  of  its 
use  and  occupation  by  several,  and  it  is  used  and 
occupied  by  one  only  of  the  tenants  in  common ;  or 
whenever  the  property,  thou^rh  capable  of  use  and 
occupation  by  several,  is  yet  so  used  and  occupied 
by  one  as  In  effect  to  exclude  the  others,  he  receives 
more  than  comes  to  his  just  share  and  proportion  in 
the  meaniuff  of  the  statute.t 

3.  Same— One  Tenant  In  Possession— Liable  toCo- 
Tenuits  for  Rent.— Where  the  common  property 
is  rented  out  by  one  tenant  in  common,  he  is 
accountable  to  his  co-tenants  for  their  share  of  the 
rents  he  has  received.  And  where  he  occupies  and 
uses  the  whole  property  himself,  he  is  liable  to  his 
co-tenants  for  a  reasonable  rent  for  it  in  the  condi- 
tion it  was  when  he  took  possession. 

4.  Same— 5anie—5ame— Interest— Interest  is  to  be 
paid  upon  the  rents  found  to  be  due  from  the 
tenant  in  common  in  possession  to  his  co-tenants. 

This  was  a  bill  filed  in  March,  1848,  in  the 
Circuit  court  of  Kanawha  county,  by  Richard 
K.  Cralle  against  Joseph  and  Thomas  R. 
Friend,  Samuel  H.  Early  and  wife,  and 
others,  asking  for  an  account  of  the  rents, 
issues  and  profits  of  a  certain  salt  property 
and  a  tract  of  land  in  the  county  of  Kanawha, 
which  the  Friends  owned  as  tenants  in  com* 
mon  with  the  plaintiff  and  the  other  de- 
fendants and  of    which    the  Friends 

22  had   held  'exclusive  possession.    The 
record  is  very  voluminous,  but  the  facts 

necessary  to  show  the  points  decided  by  the 
court  are  as  follows  : 

^Tenants  In  Common— Measure  of  Accountability.— 

See  Graham  v.  Pierce,  19  Gratt.  28,  and  fooUnote, 
where  the  cases  in  point  are  collected.  In  addition, 
see  the  principal  case  cited  in  Dobson  v.  Hays,  29 
W.  Va.  flOl,  2  S.  E.  Rep.  429;  Moore  v.  Liffon.  SO  W. 
Va.  168.  166,  S  S.  E.  Bep.  1^75. 
tSee  the  statute  quoted  in  the  opinion  of  Judob 
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Dr.  John  J.  Cabell  died  in  1834,  leavingr  a 
larf^e  real  estate  in  the  city  of  Lynchburg, 
and  in  the  counties  of  Bedford  and  Kanawha. 
In  the  county  of  Kanawha  he  owned  a  valua- 
ble salt  property,  and  a  tract  of  land.  The 
persons  entitled  to  share  his  estate  were  his 
widow  and  five  children,  viz :  Mrs.  Cralle, 
wife  of  Richard  K.  Cralle  ;  Mrs.  Ward,  wife 
of  Henry  C.  Ward  ;  Mrs.  Friend,  the  wife  of 
Thomas  R.  Friend ;  Paulina  Cabell,  and 
Henry  Ann  Cabell,  who  afterwards  married 
Samuel  H.  Early.  Thomas  R.  Friend  quali- 
fied as  administrator  on  the  estate. 

In  November,  1834,  a  friendly  bill  was  filed 
in  the  Husting-s  court  of  Lynchburg,  by  the 
widow  and  heirs  of  John  J.  Cabell,  for  a  di- 
vision of  his  estate;  and  on  the  same  day 
commissioners  were  appointed  to  make  the 
division. 

Prior  to  October,  1835,  Henry  C.  Ward  had 
died,  Paulina  Cabell  had  died  an  infant  in- 
testate and  unmarried,  and  Mrs.  Cralle  had 
died,  leaving  an  infant  daughter,  Mary  C. 
Cralle ;  and  in  October  of  that  year,  these 
deaths  were  suggested  ;  and  Mary  C.  Cralle 
was  made  a  party  plaintiff.  And  the  court 
set  aside  the  former  order  appointing  com- 
missioners to  divide  the  estate ;  and  at  the 
same  time  reappointed  them,  with  directions 
to  assign  the  widow  her  dower,  and  to  divide 
the  property  among  the  four  surviving  heirs, 
Mary  C  Cralle  being  substituted  for  her 
mother. 

The  commissioners  divided  the  property  in 
L/ynchburg,  allotting  to  the  widow  her  third, 
and  to  each  of  the  heirs  her  fourth  in  sever- 
alty ;  but  in  relation  to  the  salt  property  on 
the  Kanawha  they  say :  "That  a  portion  of 
Dr.  Cabell's  real  estate,  to  wit,  the  salt  works 
and  furnace  on  the  Kanawha,  do  not 
23  seem  to  them  capable  of  'division  ;  and 
as  they  are  now  of  great  value,  and  as 
their  present  value  may  hereafter  be  still 
more  increased  or  diminished,  according  to  a 
variety  of  circumstances,  they  have  felt  it 
their  duty  to  give  each  party  a  certain  desig- 
nated interest  therein,  so  that  each  may  be 
alike  profited  by  an  advancement  of  its  value, 
or  suffer  equally  from  any  further  deprecia- 
tion." And  the  property  having  been  valued 
twenty-five  thousand  dollars :  to  Mrs.  Cabell, 
the  widow,  was  allotted  one-third  for  her 
dower,  at  $8,333  34,  and  to  each  of  the  four 
surviving  heirs  was  allotted  one-fourth  of  the 
remainder,  at  $4,166  66.  And  the  tract  of  land 
on  the  Kanawha  was  allotted  to  the  four 
heirs,  each  one  undivided  fourth  thereof  val- 
ued at  $3,750. 

The  commissioners  having  made  their 
report,  the  parties  seem  to  have  taken  posses- 
sion of  the  real  estate  allotted  to  them  in  sever- 
alty ;  and  nothing  more  was  done  in  the  case 
until  November,  1845,  when  the  report  was  di- 
rected to  lie  one  month  for  exceptions  ;  and 
no  further  proceedings  appear  to  have  been 
taken  in  the  cause. 

By  deed,  bearing  date  the  19th  December, 
1835,  Mrs.  Cabell,  the  widow  of  Dr.  Cabell, 
acting  for  herself  and  as  guardian  of  her 
daughter,  Henry  Ann  Cabell,  leased  to 
Thomas  R  Friend  her  third  of  the  said  salt 
property,  and  Henry  Ann  Cabell's  one-fourth 


of  the  remaining  two-thirds  thereof,  for  ten 
years,  commencing  on  the  25th  of  Deceml>er, 
1836.  For  the  widow's  third  he  was  to  pay 
$500  a  year,  and  for  Henry  Ann  Cabell's  in- 
terest he  was  to  pay  $300  a  year.  And  it  was 
agreed  that  if  the  widow  died  before  the  end 
of  the  ten  years,  the  lea^e  as  to  her  part  was 
to  cease ;  and  if  Henry  Ann  Cabell  attained 
to  the  age  of  twenty-one  years,  or  married 
before  the  ten  years  expired,  upon  the  happen- 
ing of  either  of  these  contingences,  the  lease 
as  to  her  interest  was  to  cease ;  or  if  continued 
thereafter,  it  was  to  be  at  the  pleasure  of 
the  said  Henry  Ann,  if  she  attained 

24  *the  age  of  twenty-one  years,  or  of  her 
husband  if  she  should  marry  before  the 

time  expired. 

By  another  deed  of  the  same  date,  Mrs. 
Ward,  for  the  consideration  of  $8,750,  con- 
veyed to  Thomas  R.  Friend  her  fourth  in  the 
two-thirds  of  the  said  salt  property,  her 
fourth  in  the  third  thereof  allotted  to  Mrs. 
Cabell  for  life,  and  her  fourth  of  the  tract  of, 
land  on  the  Kanawha. 

Thomas  R.  Friend  having  thus  acquired 
the  interest  of  Mrs.  Cabell,  Henry  Ann 
Cabell,  and  Mrs.  Ward,  and  being  entitled 
to  another  fourth  in  right  of  his  wife,  took 
possession  of  said  salt  property,  and  he  and 
his  father,  Joseph  Friend,  worked  it  in  part- 
nership until  1842.  In  January  of  that  year 
Thomas  R.  Friend  conve3'ed  all  his  interest 
in  the  property  to  Joseph  Friend,  who  contin- 
ued to  work  the  property  on  his  own  account 
from  that  time.  When  they  took  possession 
the  property  was  very  much  out  of  repair; 
and  whilst  it  was  occupied  by  them  very  ex- 
pensive improvements  were  made  upon  it,  by 
which  the  issues  and  profits  of  the  property 
were  greatly    increased. 

It  appears  that  Mrs.  Cabell  lived  until  some 
time  in  the  year  1843.  In  the  same  year 
Henry  Ann  Cabell  attained  the  age  of  twenty- 
one  years  ;  and  in  1846  she  married  Samuel 
H.  Karly,  a  marriage  settlement  having  been 
previously  executed,  whereby  her  property 
was  conveyed  to  Jubal  A.  Early,  in  trust  for 
her  separate  use.  It  appears,  too,  that  the 
rent  due  to  Mrs.  Cabell  was  paid,  as  was  that 
due  to  Henry  Ann  Cabell,  up  to  1843,  a  part 
of  it  having  been  paid  to  Early  after  the  mar- 
riage. And  Joseph  Friend,  in  his  answer, 
avers  that  neither  Henry  Ann  Cal>ell,  after 
she  came  of  age,  nor  her  husband,  after  the 
marriage,  ever  expressed  any  wish  to  change 
the  terms  of  his  holding  under  the  lease  afore- 
said ;  '*and  hence  he  has  always  hitherto 
regarded  himself  as  holding  and  occu* 

25  pying    under    the  original    'rent    re- 
served."   It    also    appears    that    the 

plaintiff  Cralle  had  received  from  Hewitt, 
Ruffner  &  Co.  $500  a  year  as  dead  rent  for  his 
interest  as  tenant  by  the  curtesy  in  the  prop- 
erty up  to  the  year  1841. 

Before  the  bill  was  filed  in  this  case,  Mrs. 
Ward  and  Mrs.  Thomas  R.  Friend  had  died  ; 
the  latter  leaving  four  infant  children  sur- 
viving her,  who  were  parties  defendants  in 
this  suit. 

In  1848  the  court  directed  accounts  of  the 
rents,  issues,  and  profits  of  the  salt  property 
and  the  tract  of  land  on  the  Kanawha,  whilst 


20 


16  QRATT. 


EaRI^Y  &  WiFB  V,  FrISND  &  AI«S. 


26,  27,  29 


in  the  possession  of  the  Friends,  to  be  taken  : 
one  of  these  accounts  was  to  commence  when 
they  took  possession,  and  be  continued  until 
the  28th  of  January,  1842,  when  Thomas  R. 
Friend  conveyed  his  interest  in  the  property 
to  Joseph  Friend,  and  was  to  be  charged  to 
them  jointly;  and  another  was  to  extend  from 
that  period  until  the  first  day  of  the  next  term 
of  the  court,  and  was  to  be  charged  to  Joseph 
Friend. 

The  commissioner  returned  his  report, 
which  was  excepted  to  by  all  the  parties; 
and  the  cause  came  to  be  heard  on  the  22d  of 
February,  1853,  when  the  court  made  a  decree, 
which  was  changed  in  some  respects  by  an- 
other decree,  made  on  the  17th  of  February, 
1855.  By  these  decrees  the  court  held  that  the 
co-tenants  of  the  Friends  were  entitled  to 
share  in  the  actual  profits  made  on  the  salt 
property,  according  to  their  several  inter- 
ests, and  to  recover  from  the  Friends  their 
share  of  the  net  profits  which  had  been  re- 
ceived by  them,  except  for  such  time  as  the 
shares  of  any  of  the  parties  were  actually 
rented,  or  for  which  they  had  theretofore  re- 
ceived compensation.  And  having  deter- 
mined the  interests  of  the  different  parties  in 
the  profits,  and  fixed  the  time  from  which 
they  were  each  entitled  to  share  them;  and 
having  also  fixed  the  nature  of  allowances 
which  should  be  made  to  the  Friends  ; 
26  and  deciding  *that  they  were  not  to  be 
charged  with  interest  upon  the  annual 
profits,  the  report  was  recommitted  with  in- 
structions to  the  commissioner,  to  restate  and 
■ettle  the  account  upon  the  evidence  then  in 
the  record,  or  which  might  be  produced. 

From  this  decree  Samuel  H.  Early  and  wife, 
and  the  trustee,  Jubal  A.  Early,  applied  for 
an  appeal,  which  was  allowed. 

The  case  was  most  elaborately  argued  in 
printed  notes,  upon  all  the  questions  raised 
in  it,  by  Beverly  R.  Johnston  and  Price  for 
the  appellants,  and  Conway  Robinson  and 
Pry  for  the  appellees,  Thomas  R.  and  Joseph 
Friend  ;  bnt  the  decision  of  the  court  involves 
but  two  of  these  questions. 

For  the  Appellants,  it  was  argued — If  the 
court  had  no  jurisdiction  of  the  case,  the  de- 
fendant naust  have  been  badly  advised,  when 
be  asserted  in  his  answer,  which  he  also 
swore  to,  that  the  regular  course  had  been 
pursued  for  the  attainment  of  rents  and 
profits.  And  with  the  perfect  assurance 
which  he  felt,  that  upon  taking  the  account, 
a  large  balance  would  be  found  in  his  favor, 
he  might  w^ell  challenge  the  investigation. 
That  investigation  has  been  made.  It  was 
prayed  for  by  the  one  party  and  conceded  by 
the  other,  each  claiming  a  balance  in  his 
favor.  Bnt  these  expectations  could  not 
possibly  be  realized  on  both  sides.  A  balance 
could  not  l>e  on  both  sides — one  or  the  other 
mnst  l>e  the  creditor  and  the  other  the  debtor. 
One  or  the  other  party  must  be  disappointed 
in  his  hopes.  So  the  learned  and  able  counsel 
for  the  defendants,  fearing  that  their  client 
was  too  sanguine,  when  he  anticipated  a  large 
balance  upon  settlement  in  his  favor,  have 
now,  for  the  first  time,  discovered  that  the 
court  cannot  take  jurisdiction  of  the  case  to 
ascertain  the  actual  amount  of  the  balance, 
or  on  which  side  it  will  fall. 


27  *An  account  of  rents  and  profits 
being  the  object  of  the  suit,  and  be- 
ing prayed  for  in  the  bill,  and  being 
acquiesced  in,  in  the  answer,  there  being 
no  plea  to  the  jurisdiction,  it  seems  to  us 
that  without  the  aid  of  our  act  of  Assem- 
bly, and  without  the  aid  of  any  adjudicated 
case,  but  upon  the  general  principle,  and 
general  practice  of  a  court  of  equity,  it 
would  require  the  want  of  jurisdiction  to 
be  very  palpable  before  it  would,  at  this 
stage  of  the  case,  dismiss  the  bill.  Ruff- 
ners  v.  Lewis's  ex *ors,  7  I^eigh,  720;  White 
and  McCall,  not  reported. 

In  the  first  of  these  cases.  Judge  Carr 
says,  p.  738:  '*I  think,  however,  the  ac- 
counts have  been  taken  wrong.  The  Ruff- 
ners  must  be  treated  as  tenants  in  common 
with  Prior,  not  as  trespassers.  They  are 
liable  for  a  fair  share  of  the  profits,  &c." 

Judge  Tucker  says,  p.  743 :  * '  First  as  to 
rents  and  profits:  I  have  no  question  that 
in  the  settlement  of  them,  the  Ruffners 
ought  to  be  treated  as  tenants  in  common 
with  Prior,  and  those  claiming  under  him. 
— ^They  claim  to  hold  Reynold's  interest  at 
a  very  early  period  by  contract  with  him, 
and,  therefore,  held  in  his  right  one  moiety, 
while  they  wrongfully  took  the  exclusive 
enjoyment  and  possession  of  the  other  mo- 
iety, which  did  not  belong  to  them." 

Here  both  Judges  treat  the  Ruffners  as 
tenants  in  common  with  Prior,  and  those 
claiming  under  him,  and  therefore  were 
liable  to  a  fair  share  of  the  profits. 

Where  a  bailiff  is  made  by  contract,  and 
not  by  law,  he  must  consent  to  the  relation. 
When  he  takes  the  profits  to  himself  exclu- 
sively, being  tenant  in  common  in  posses- 
sion, the  law  makes  him  bailiff  because  of 
his  interest  and  his  excessive  receipts. 

To  review  all  the  numerous  authorities 
cited  upon  this  subject  by  the  learned 
counsel  on  the  other  side,  would  be  as  tedi- 
ous as  we  apprehend  it  would  be  unprofit- 
able.    We  believe  that  when  the  court 

28  comes  to  *review  them,  they  will  find 
them,  at  least  many  of  them,    inap- 
plicable to  the  facts  of  this  case. 

Here  is  a  property  which  cannot  be  occu- 
pied by  more  than  one  proprietor.  It  can- 
not be  occupied  jointly.  It  is  indivisible, 
so  the  Lynchburg  court  held,  in  a  suit  in 
which  all  these  parties  were  parties,  and  by 
its  decree  they  are  bound.  It  is  productive 
of  large  profits,  in  the  hands  of  a  judicious 
agent  or  bailiff,  rendered  so  principally  on 
account  of  the  Salt  water  and  the  Coal. 
Now,  after  the  Salt  water  and  Coal  have 
been  used  until  the  water  is  nearly  ex- 
hausted, and  has  receded  fifteen  or  eighteen 
hundred  feet;  and  the  Coal  is  diminished 
in  quantity,  rendered  more  difficult  of  ac- 
cess, if  not  literally  consumed,  an  account 
of  profits  is  inadmissible  in  a  Court  of 
equity. 

It  may  not  be  amiss  to  ascertain  who  a 
bailiff  is  in  legal  contemplation:  A  bailiff 
is  one  who  has  the  administration  and 
charge  of  lands,  goods  and  chattels,  to 
make  the  best  benefit  for  the  owner.  Coke 
Litt,  172;  1  Story's  Eq.,  {  446.  **And 
against  whom,  therefore,   an  action   of   ac- 
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count  would  lie  for  the  profits  which  he  had 
made,  or  might  by  his  industry  or  care, 
have  reasonably  made,  his  reasonable 
charg-es  and  expenses  being  deducted.-'  2 
Fonb  Eq.,  B  2,  ch.  7,  {  6,  and  note  n. 

The  remedy  in  equity  in  cases  of  account, 
is  generally  more  complete  and  adequate 
than  it  is  or  can  be  at  law.  Mitford  by 
Jeremy,  p.  120;  Corporation  of  Carlisle  v. 
Wilson,  13  Ves.,  R.  275;  1  Story's  Eq.,  { 
450,  451. 

In  all  cases  of  joint  interests,  where  one 
party  receives  all  the  profits,  he  is  bound 
to  account  to  the  other  parties  in  interest 
for  their  respective  shares,  (deducting  the 
proper  charges  and  expenses)  whether  he 
acts  expressly  by  authority,  as  bailiff,  or 
only  by  implication,  as  manager  without 
dissent,  jure  domino  over  the  property.  1 
Story's  liiq.,  {  466;  Strelly  v.  Winson,  1 
Vern.,  R.  297;  Horn  v.  Gilpin,  Ambl., 
R.    255. 

29  *Before     the    statute    of    4   Anne, 
ch.     16,  {    27,    a   tenant    in    common 

had  no  remedy  for  profits  against  the 
tenant  in  possession  receiving  the  profits. 
Coke  I^itt.  199,  b,  200  b ;  but  this  statute 
gave  a  remedy  by  giving  an  action  of 
account. 

The  case  of  Bennet  v.  Whitehead,  2  P. 
Wms.,  R.  644,  referred  to  by  Mr.  Robinson, 
is  not  deemed  a  very  conclusive  authority, 
to  establish  anything  in  this  case  against 
us.  The  account  in  that  case  was  directed, 
and  the  only  question  of  any  difficulty,  was 
as  to  the  time  at  which  the  account  should 
commence.  It  was  ordered  to  commence 
with  the  plaintiff's  title. 

There  is  as  little  to  our  prejudice  in  the 
case  of  Morgan  v.  Morgan,  1  Atk.,  R.  489. 
The  party  entering  and  holding  the  estate 
of  an  infant  was  held  to  account. 

And  so  in  1  Story's  Equ.  {  511,  cited  by 
Mr.  Robinson,  where  several  of  the  author- 
ities referred  to  by  him  are  cited,  it  is 
stated  that  where  a  stranger  enters  into  an 
infant's  lands,  he  shall  account  to  the  in- 
fant for  rents  and  profits.  This  is  so  at 
common  law,  and  also  where  there  is  even 
no  unity  of  estate. 

The  same  may  be  said  of  the  cases  of 
Newburgh  v.  Beckerstaffe,  1  Vern.,  R.  295, 
and  Cary  v.  Bertie,  2  Vern.,  R.  332. 

After  treating  these  authorities  with  the 
utmost  respect,  it  cannot  be  said  that  they 
have  any  controlling  influence  upon  this 
case. 

One  tenant  in  common,  as  between  him- 
self and  a  stranger,  is  in  possession  of  the 
whole.  This  is  the  effect  of  Russell  v.  Al- 
len, 3  Keman's,  R.  173;  but,  we  will  add, 
being  in  possession  and  taking  the  whole 
of  the  profits,  his  co-tenant  can  compel  him 
to  account  as  bailiff.     Code,  {  14,  p.  586. 

Sargent    v.    Parsons,    12   Mass.,    R.  149, 

decides   that    rents   and  profits  cannot   be 

recovered  at  common  law,  and  that  whether 

the    statute    of  4  Anne,    was  in  force 

30  *in   Massachusetts   or   not,   is  imma- 
terial,   as   the   case   was  not  brought 

under   that  statute ;  but  see  note  (a)  at  the 


end  of  the  case,  for  the  doctrine  we  contend 
for. 

In  Jordan  v.  Wilkins,  2  Wash.  CI.  R., 
482,  the  plaintiff  failed  because  of  a  mis- 
description. He  claimed  that  the  money 
sued  for  had  been  received  for  him,  when 
it  appeared  that  it  had  been  received  for  a 
Company. 

It  is  supposed  that  the  case  of  Henderson 
V.  Eason,  9  Eng.,  L.  &  E.  R.,  339,  which  is 
referred  to  and  commented  on  in  the  3rd  vol. 
Rob.  Prac,  (new)  page  173,  has  shed  a  flood 
of  light  upon  this  subject.  We  think,  how- 
ever, that  case  differs  widely  from  this. 
There  the  profits  were  taken  as  the  Court 
said,  not  received,  so  as  to  bring  the  case 
within  the  operation  of  the  statute  of  4 
Anne.  Here  the  profits  were  received; 
there  the  subject  of  the  profits  was  a  farm 
which  had  been  cultivated  by  the  defend- 
ant ;  no  waste  was  alleged ;  here  the  use  of 
the  property  necessarily  impaired  its  value 
in  perpetuity ;  the  water  was  exhausted  and 
the  coal  consumed.  These  injuries  were 
Irreparable.  The  receipts  grew  out  of  the 
use  which  necessarily  injured  the  property. 
To  use  was  to  injure  and  exhaust. 

Thus  this  case  is  clearly  distinguishable 
from  Henderson  v.  Eason,  and  in  sustain- 
ing the  plaintiff  here,  the  Court  need  not 
interfere  with  that  case.  Were  it  no  so, 
the  Court  might  not  feel  bound  to  follow 
that  case,  in  disregard  of  many  others  of 
at  least  equal  respectabilitv.  It  might  not 
see  the  substantial  difference,  as  the  Eng- 
lish court  thought  it  did,  between  the  words 
receive  and  take,  and  upon  that  criticism, 
it  seems  the  case  turned. 

In  White  v.  McCall,  the  court  uses  this 
language:  **The  court  is,  therefore,  of 
opinion  that  there  is  no  error  in  the  decree 
affirming  the  right  of  the  complainant  to 
call  for  an  account  of  the  rents  and 
31  profits,  or  in  ascertaining  *the  extent 
of  their  interest,  under  the  devise  of 
James  King,  and  the  determination  of  the 
bequest  to  Carson,  to  be  four  twenty-sev- 
enths of  the  whole  amount  of  the  rents  and 
profits,  and  to  require  said  White  to  account, 
as  tenant  in  common,  holding  possesion  of 
the  whole  subject,  and  appropriating  the 
whole  profits  to  his  own  use." 

Here  the  court  expressly  decides  that  one 
tenant  in  common  has  the  right  to  call  on 
his  co-tenants  for  an  account  of  rents  and 
profits. 

It  would  be  vain  to  say  that  that  was  a 
suit  against  White  as  receiver  of  the  court, 
and,  therefore,  distinguishable  from  this. 
It  was  a  suit  against  him  both  as  receiver 
and  tenant  in  common,  and  his  liability  as 
tenant  in  common,  not  as  receiver,  is 
expressly  affirmed. 

It  would  be  equally  vain  to  attempt  to 
distinguish  that  case  from  this,  by  saying 
that  White  had  been  tenant  of  the  property, 
and  had  held  over,  without  contract,after  his 
term  expired,  and  for  that  reason  he  was 
liable  to  an  account ;  for  such  was  also  the 
case  in  this  as  to  the  Friends,  and  Early 
and  wife.  Indeed,  we  think  it  would  be 
difficult  to  distinguish  that  case   from  this, 
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upon  any  ground  calling  for  a  different 
principle  of  settlement;  except  in  this  case 
the  court  can  ascertain  with  tolerable  cer- 
tainty the  amount  of  profits,  which  in  that 
case  it  could  not  do ;  and  thus,  in  this  case 
it  can  do  what  in  that  it  would  have  done 
if  it  could. 

The  point  most  labored  in  the  very  elab- 
orate and  learned  argument  of  Mr.  Robin- 
son, is  his  position,  founded  mainly  on  the 
decision  of  the  court  of  the  Exchequer 
chamber,  in  the  case  of  Henderson  v. 
Eason  ;  that  no  account  of  rents,  issues  and 
profits,  lay  in  favor  of  one  tenant  in  com- 
mon against  his  co-tenant,  who  has  had  the 
sole  occupation  of  the  estate,  and  taken  or 
received  the  issues  and  profits  exclusively. 
As  a  general  proposition  in  regard  to 

32  real   estate,  we  hold  that  such  a  *de- 
cision  is  not,  and,  at  least  since   the 

statute  of  Anne,  has  not  been  law  in  Vir- 
ginia. The  practice  in  our  inferior  courts 
has  been  uniform  and  unvarying.  The 
view  of  the  profession,  as  to  the  existence 
and  universality  of  the  right,  has  been 
general;  and  the  decisions  of  the  court  of 
Appeals,  wherever  the  point  has  arisen, 
whether  directly  or  incidentally,  have  been 
clear  and  strong — ^maintaining  the  right 
and  enforcing  the  remedy  to  the  fullest 
extent,  wherever  the  circumstances  of  cases 
rendered  the  account  possible ;  and  where  it 
was  not  to  be  attained  for  want  of  proper 
evidence,  giving  the  utmost  annual  value 
justified  by  the  known  facts  of  the  cause. 
So  much  for  the  known  and  recognized  rule 
of  decision  in  Virginia,  on  this  most  inter- 
esting question.  It  appears  to  us,  that  if 
we  be  right  as  to  the  existence  of  such  a 
course  of  practice,  and  such  an  uniform 
coarse  of  decisions  in  Virginia,  as  we  sub- 
mit has  obtained  in  our  courts,  it  must  set- 
tle this  question  in  our  favor.  We  submit 
that  such  would  be  the  result  in  regard  to 
real  estate,  merely  employed  and  cultivated 
for  agricultural  purposes.  But  the  case  of 
salt  estates  is  different  and  peculiar ;  and 
even  under  a  different  course  of  adjudica- 
tion, would  have  necessarily  worked  out  a 
new  and  juster  rule  for  itself  from  the  very 
necessity  of  the  case. 

Such  an  estate  is  generally  impartible 
from  its  physical  nature,  yet  more  from 
difficulties  which  are  inseparable  from  the 
subject  and  its  mode  of  use  and  enjoyment. 
It  is  a  fact  forming  part  of  this  case,  and 
conclusive  between  these  parties,  tiiat  this 
salt  property  is  not  capable  of  partition. 
If  this  had  not  been  so  declared  in  this  case 
by  the  decision  of  the  court  at  Irynchburg ; 
yet  the  fact  is  apparently  and  incontrover- 
tibly  trae  in  itself.  How,  then,  stood  this 
estate  when  the  Friends  first,  and  Joseph 
Friend  subsequently,  obtained  the  sole  oc- 
cupation, which  they  afterwards  held,  and 
which,    in    its   consequences,    is  now 

33  the    subject   of   the  *present   contro- 
versy?     It    was    a  single   tenement, 

improved  with  the  well,  furnace  and  fix- 
tures, (including  a  coal  mine,)  necessary 
for  the  manufacture  and  sale  of  salt.  It 
was  incapable  of  being  divided   amongst 


the  heirs  according  to  their  interests  therein. 
It  was  capable  of  large  production ;  but  that 
product  must  be  the  result  of  a  single  opera- 
tion of  the  work.  These  works  must  be 
carried  on  as  a  unit ;  separate,  disunited, 
several,  working  of  this  estate  at  the  same 
time  by  several  tenants  in  common,  is  man- 
ifestly impossible.  No  one  proprietor  could 
be  forced  to  work  the  estate.  But  whenever 
he  elected  to  enter,  occupy,  and  operate  the 
estate,  the  legal  consequences  arising  from 
his  own  act,  and  from  the  interests  and 
rights  of  his  co-tenants  in  the  estate,  be- 
came the  inevitable  and  inseparable  condi- 
tions of  his  act. 

Why  should  not  interest  be  allowed?  In 
Ruffner's  v.  Lewis*  ex'rs,  7  Lreigh  720, 
there  were  large  accounts  on  both  sides, 
rendering  it  uncertain  on  which  side  the 
balance  would  fall.  They  also  occupied  as 
owners,  and  believed  themselves  to  be  so. 
They  had  employed  their  skill,  capital  and 
enterprise  on  the  property  in  good  faith  as 
owner.  Not  so  here.  The  Friends  knew 
they  were  not  owners.  They  knew  they 
must  account  for  receipts,  and  when  they 
received  the  money,  which  ought  at  least  at 
the  end  of  the  year  to  have  been  paid  over, 
why  should  they  not  pay  interest?  He  who 
has  another's  money  and  uses  it,  must  pay 
interest  on  it.  Jones  v.  Williams,  2  Call, 
102;  Graham  v.  Woodson,  2  Call.,  249;  Dow 
V.  Adam's  admr.,  5  Munf.  21;  Mickie  v. 
Lawrence,  5  Rand.  571. 

A  trustee  retaining  money  must  pay  in- 
terest. Lromax  v.  Pendleton,  3  Call,  538; 
Miller  v.  Beverly  4  Hen.  &  Mun.  541. 

Executors  must  pay  interest  on  the  profits 
of  slaves.    Quarles'  ex'r.  v.  Quarles,  2  Munf. 

321. 
34  *For  the    Appellees   it    was    insis- 

ted— It  is  not  pretended  that  Thomas 
or  Joseph  Friend  was  appointed  bailiff, 
and  accepted  the  appointment.  All  that 
is  pretended  by  the  plaintiff  or  by  Early 
is  that  T.  and  J.  Friend  have  enjoyed 
more  of  the  benefit  of  the  subject,  or  made 
more  by  its  occupation,  than  the  plaintiff. 
And  the  question  is,  whether,  on  this  naked 
ground,  the  claim  can  be  maintained? 

lyord  Macclesfield  was  clearly  of  opinion 
that  ** where  one  has  title  of  entry,  and 
neglected  to  enter  or  to  bring  his  eject- 
ment, but  sleeps  upon  it  for  several  years, 
that  as  he  has  no  remedy  at  law  for  the 
mesne  profits,  so  neither  has  he  in  equity ; 
for  it  was  his  own  fault  that  he  did  not 
enter:  and  he  shall  never  come  into  a  court 
of  equity  for  relief  against  his  own  negli- 
gence, or  to  make  the  tenant  in  possession, 
who  held  over  his  lease,  to  be  but  his  bail- 
iff or  steward,  whether  he  will  or  not." 
Duke  of  Bolton  v.  Deane,  Prec.  Ch.,  516. 
It  may  be  otherwise  where  fraud  has  been 
used  to  conceal  the  title  from  the  plaintiff, 
or  in  case  of  an  infant,  for  whom  the  com- 
mon law  provides. — F.  N.  B.,  118;  Co.  Ltit,, 
89b,  90a ;  1  Tho.  Co.  Ut. ,  168,  338 ;  New- 
burgh  V.  Bickerstaffe,  1  Vern.  R.,  295;  Cary 
V.  Bertie,  2  ib.,  332;  Bennet  v.  Whitehead, 
2  P.Wms.,  644.  ''When,"  says  I/ord  Hard- 
wicke,  **any  person,   whether  a   father  or  a 
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stranger,  enters  upon  the  estate  of  an  in- 
fant, and  continues  the  possession,  this 
Court  will  consider  such  person  entering, 
as  a  guardian  to  the  infant,  and  will  decree 
an  account  against  him."  Morgan  v.  Mor- 
gan, 1  Atk.  R.*  489;  1  Story  Bq..  {  511. 

In  the  present  case  the  person  sought  to 
be  charged  *'was  entitled  to  the  possession 
of  the  whole,  until  a  division  between  the 
parties."  For  one  '* tenant  in  common  has 
a  right  to  the  possession  of  the  whole,  as 
well  as  each  part."  Russell  v.  Allen,  3 
Kernan  R.,  179.  And  the  claim  is  for  an 
account      of     profits     received     not 

35  *when   the   plaintiff  was   an  infant, 
but  when  he  was  an  adult. 

The  suit  is  not  in  a  State  like  Connecti- 
cut, where  there  is  a  statute  giving  the 
action  of  account,  '* where  two  persons  hold 
any  estate  as  joint  tenants,  tenants  in  com- 
mon, or  coparceners,  and  one  of  them  re- 
ceives, uses,  or  takes  benefit  of  such 
estate,  in  greater  proportion  than  the 
amount  of  his  interest  in  the  principle 
estate.  Lacon  v.  Davenport,  16  Conn.  R., 
331.  But  it  is  in  a  State  where,  as  in  Eng- 
land, the  common  law  gives  the  rule,  except 
so  far  as  a  change  has  been  made  by  the 
statute  of  4  Anne,  c.  16,  {  27. 

There  is  no  doubt  as  to  the  common  law. 
See  Co.  Lit.,  200b;  1  Tho.  Co.,  787,  Am. 
ed.  910.  The  liability  to  account  for  the 
profits  of  an  infant's  lands  was  an  excep- 
tion to  the  general  rule  requiring  a  contract 
to  be  shown  to  support  the  action  of  ac- 
count. King  of  France  v.  Morris,  cited  in 
3  YeatesR.,  251;  Thouron  v.  Paul,  6Whart. 
R.,  620.  The  general  rule  applied  to  every 
tenant  in  common  who  was  an  adult ;  to 
every  one  who  was  competent  to  enter  on 
the  land  or  bring  an  action  if  he  was  dis- 
seised thereof;  to  every  one  who  was 
competent  to  make  a  contract  with  his  co- 
tenants  in  common,  or  to  decline  making 
such  contract.  **If,"  says  Parke,  B,,  **one 
tenant  in  common  occupied  and  took  the 
whole  profits,  the  other  had  no  remedy 
against  him  whilst  the  tenancy  in  common 
continued,  unless  he  was  put  out  of  posses- 
sion, when  he  might  have  his  ejectment,  or 
unless  he  appointed  the  other  to  b^  his  bailiff 
as  to  his  undivided  moiety,  and  the  other 
accepted  the  appointment,  when  an  action 
of  account  would  lie  as  against  a  bailiff  of 
the  owner  of  the  entirety  of  an  estate. 
Until  the  statute  of  Anne  this  state  of  the 
law  continued."  17  Adol.  {  El.,  n.  s.  718; 
79  Eng.  C.  Lr. ;  9  Eng.  L.  &  Eq.  That  stat- 
ute, besides  allowing  an  action  of  account 
against   executors   or   administrators 

36  of    a   guardian,  bailiff   *or  receiver, 
gives  such   action  to  one  joint  tenant 

or  tenant  in  common  against  the  other  as 
bailiff,  for  receiving  more  than  comes  to 
his  just  share  or  proportion.  1  R.  C.  1819, 
p.  509,  i  81.  The  effect  of  this  statute  is 
now  to  be  determined  in  Virginia. 

It  is  well  established  that  there  is  a  mate- 
rial difference  between  the  common  law  lia- 
bility of  a  bailiff,  and  the  statutory  liability 
of  one  receiving  more  than  his  just  share : 
the  bailiff  at  common  law  may  be  subjected  | 


for  what  he  might  have  made  without  his 
wilful  default ;  whereas  the  liability  under 
the  statute  is  only  for  so  much  as  the  party 
actually  received  beyond  his  just  share. 
Walker  v.  HoUaday,  Comyn.  R.,  272; 
Wheeler  v.  Home,  Willes.  R.,  208;  Sturton 
V.  Richardson,  13  M.  &  W.,  21;  Irvine  v. 
Hanlin,  10  Serg.  &  R.,  221.  In  a  case  under 
the  statute,  the  declaration  must  allege  not 
only  such  receiving,  but  from  whom  the 
money  was  received.  McMurray  v.  Rawson, 
3  Hill's  R.,  59.  And  this  is  a  material  al- 
legation, with  which  the  proof  must  corre- 
spond. Jordan  v.  Wilkins,  2  Walsh.  C.  C. 
R.,  482. 

These  cases — even  those  upon  common 
law  pleadings — are  illustrative  upon  the 
imporant  question.  What  is  ** receiving" 
of  more  than  comes  to  his  just  share  within 
the  meaning  of  the  statute?  They  show 
that  the  action  of  account  against  a  tenant 
in  common  lies  only  in  respect  of  what  he 
has  received  from  another,  and  gives  sup- 
port to  the  position  that  the  action  does  not 
lie  unless  the  defendant  be  charged  with 
having  received  rents  and  profits  otherwise 
than  by  his  occupancy ;  a  position  for  which 
there  is  the  authority  of  the  Supreme  Court 
of  Massachusetts.  Sargent  v.  Parsons,  12 
Mass.  R.,  149;  of  the  Lord  Chancellor  of 
England  (Lord  Cottenham).  McMahon  v. 
Burchell,  2  Phill.  R.  134,  22  Eng.  Ch.  R. 
127 ;  and  the  Court  of  Exchequer  chamber. 
Henderson  v.  Eason,  17  Adol.  &  El.  n.  s.  718, 
79  Eng.    C.  L.   701,  9  Eng.  L.    &  Eq.  339; 

3  Rob.  Pract.,  173-4-5. 
37  *It   may    be  that    sometimes   when 

a  court  makes  a  decree  for  parti- 
tion, it  may,  if  either  of  the  co-owners 
has  been  actually  receiving  rents  re- 
served from  others,  decree  an  account 
of  the  rents  so  received  by  him  from 
others,  and  of  the  plaintiff's  share  of  such 
receipts. — But  we  say  that  the  mere  fact  of 
his  having  occupied  the  property  will  not 
of  itself  make  him  liable  for  an  occupation 
rent ;  for  the  effect  of  such  a  rule  would  be 
that  one  tenant  in  common,  by  keeping  out 
of  the  actual  occupation  of  the  premises, 
might  convert  the  other  into  his  bailiff, 
and  prevent  him  from  occupying  except 
upon  the  terms  of  paying  rent.  Adams' 
Eq.,  p.  232   of  Eng.,  p.  525  of  Am.  ed. 

It  is  not  enough  to  show  that  the  land 
was  of  a  certain  value  a  year  to  let.  That 
was  shown  in  Henderson  v.  Eason ;  it  was 
proved  there  that  the  yearly  value  of  the 
farm  was  £300j  but  such  proof  was  of  no 
use    there,  and  should  avail  no  more  here. 

In  respect  of  the  salt  property,  it  is  not 
enough  to  say  that  profits  were  made  and 
actually  taken  by  the  Friends;  it  does  not 
follow — it  is  impossible  to  say — that  they 
have  received  more  than  their  just  share. 
The  evidence  authorizes  the  conclusion  that 
if  there  be  any  enterprise  uncertain  and 
hazardous  in  the  extreme,  it  is  that  of  the 
manufacture  of  salt;  and  that  to  such  a 
case  as  that  before  the  court,  the  applica- 
tion of  the  principle  of  Henderson  v.  Eason 
is  peculiarly  proper.  What  the  Exchequer 
Chamber  deemed  just  with  respect  to  the 
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very  ttiicertain  and  expensive  crop  of  hops, 
cannot  be  less  just  with  respect  to  the  more 
uncertain  and  more  expensive  product  of 
lalt  wells.  If  Joseph  Friend  has  taken  the 
whole  of  the  salt  that  he  raised,  **is  he  to 
be  accountable  in  such  a  case,  when  it  is 
clear  that  if  the  speculation  had  been  a  los- 
ing one  altogfether,  he  could  not  have 
called"  on  the  plaintiff  or  Early  for  a  share 
of  the  losses,  as  he  would  have  been  en- 
abled    to    do     if    the    property    had 

38  *b€en  worked  **by  the   mutual  agree- 
ment   of  the   co-tenants?"     Having 

employed  his  capital  and  his  industry  in 
this  hazardous  enterprise,  without  the  co- 
operation of  the  plaintiff  or  Early,  they  have 
no  right  now  to  subject  him  to  another 
hazardous  operation — that  of  ascertaining, 
from  the  various  statements  and  conflict- 
ing views  of  witnesses,  and  the  uncertain 
judgment  of  a  commissioner  upon  unsat- 
isfactory evidence,  whether  or  no  he  made 
a  profit  and  what  was  the  amount  of 
that  profit.  Although  he  has  taken  the 
proceeds  of  all  the  salt  that  he  raised,  **he 
cannot  be  said  to  receive  more  than  this 
just  share  and  proportion  to  which  he  is 
entitled  as  a  tenant  in  common.  He  re- 
ceives, in  truth,  the  return  for  his  own  labor 
and  capital,  to  which  his  co-tenants  has  no 
right." 

It  may  well  be  that  a  Court  of  Equity  had 
jnriadiction  in  Ruffners  v.  Lewis'  ex'ors,  7 
Leigh.  720,  without  its  following  that  there 
was  jurisdiction  to  decree  an  account  of 
profits  in  this  cause.  It  may  be  considered 
clear,  as  Judge  Story  says,  (1  Story's,  Eq. 
i  512),  **That  if  there  is  a  trust,  and  the 
cestui  que  trust  comes  into  equity  upon  his 
title  to  recover  the  estate,  he  will  be  de- 
creed to  have  the  further  relief  of  an 
account  of  the  rents  and  profits."  But,  in 
our  case  there  is  no  such  equitable  ground 
for  interference.  It  is  the  case  of  a  legal 
right  asserted — asserted  by  one  who  is  not 
an  infant — and  who  has  no  remedy  in  equity 
for  any  thing  beyond  what  he  is  entitled  to 
recover  at  law,  **  There  being  no  trust  nor 
infant  in  the  case,"  an  account  of  rents 
and  profits  should  be  refused  here,  as  it 
was  refused  in  Hutton  v.  Simpson,  2  Vem. 
R.  722,  1  Eq.  Cas.  Abr.,  Tit.  Account,  p.  7. 

Lord  Hardwicke  says  it   is  difficult  to  go 

through  with  an  action  at  law,    in   case   of 

an  account  of  the  profit  of  coal  mines;  and, 

therefore  this  court  would  go   further  than 

in  other  cases.    But  it  is  the  same  as 

39  a    bill    for  an  ^account  of   rents   and 
profits   of  an  estate   which  cannot  be 

maintained  entirely  on  a  legal  title,  unless 
infancy  or  something  else  is  in  the  way. 
Say  ear  v.  Pierce,  1  Ves.  sen.  232. 

There  is,  we  insist,  nothing  in  this  cause 
to  distinguish  it  from  Henderson  v.  Eason, 
or  to  prevent  the  principle  of  that  decision 
from  being  applied  to  it.  On  the  contrary, 
that  principle  is  strikingly  vindicated  by 
what  is  found  in  this  record. 

Where  can  authority  be  found  for  holding 
that  the  Friends,  standing  merely  to  the 
plaintiff  and  Early  as  tenants  in  common, 
ue  to  be  bound  to  the  same  care,  diligence 


and  accuracy,  and  subjected  to  the  same 
rigor,  as  actual  bailiffs?  Such  a  proposition 
is  directly  opposed  to  numerous  decisions 
hereinbefore  mentioned.  And  yet,  upon 
this  wholly  untenable  ground,  the  conclu- 
sion is  arrived  at,  that  as  they  had  not  kept 
books,  &c.,  such  as  bailiffs  should  have 
kept,  all  presumptions  are  to  be  made 
against  them  I 

The  authorities  referred  to  by  the  other 
side  sustain  no  such  position  in  reference 
to  a  case  like  this. 

In  White  v.  Lady  Lincoln,  8  Ves.  363, 
Jackson,  who  after  the  death  of  the  Duke  of 
New  Castle,  was  clothed  with  duties  as  his 
executor,  had,  in  his  lifetime,  stood  to  him 
as  solicitor,  and  not  merely  as  solicitor, 
but  as  general  agent,  auditor,  land-steward 
and  manager.  With  reference  to  these  lat- 
ter characters,  the  court  laid  down  as  a 
rule,  that  a  man  standing  in  that  relation 
is  bound  to  keep  regular  accounts  of  his 
transactions  on  behalf  of  his  employer. 

Lady  Ormond  v.  Hutchison,  13  Ves.  R. 
47,  was  a  call  for  an  account  from  a 
steward. 

In  Lupton  V.  White,  IS  Ves.  R.  432,  the 
defendants  stood  before  the  court  upon  the 
faith  of  an  express  undertaking ;  they  were 
bound  to  make  it  good,  and  could  not 
be  allowed  to  defeat  it  by  contrivance. 
40  *There  is  an  utter  want  of  applica- 

tion of  these  authorities  to  a  case  like 
this ;  the  doctrine  applies  to  an  agent,  and 
is  so  laid  down  in  1  Story*s  Equ.  i  568. 
The  Friends  stood  in  no  such  relation  to  the 
plaintiff  or  to  Early ;  they  occupied,  not  as 
agents  or  trustees  of  others,  but  in  their 
own  right,  and  were  under  no  obligation  to 
any  body  to  keep  any  account  at  all  of  what 
they  received  or  what  they  spent  in  the 
business.  The  court  is  induced  first  to  com- 
mit the  error  of  treating  the  Friends  as 
bailiffs  of  the  plaintiff  and  of  Early,  and 
then  this  error  is  made  the  basis  and  the 
only  basis — the  only  justification — for  still 
greater  errors — still  greater  injustice. 

In  a  case  wherein  Lord  Eldon  overruled  a 
motion  for  a-  receiver,  he  considered  the 
defendant  as  having  a  charge  for  all  the 
expenditure  he  had  incurred,  and  said,  *4t 
is  impossible  to  remove  him  from  the  pos- 
session without  reimbursing  him  all  he  has 
laid  out,"  and  is  liable  to,  with  reference 
to  both  the  present  and  the  old  concerns." 
Norway  v.  Rowe,  19  Ves.  R.  144.  So  when 
a  bill  is  filed  for  partition,  if  it  appear  that 
the  defendant  has  been  at  expense  in  im- 
proving the  premises,  a  court  of  equity 
will  not  interfere  for  the  plaintiff  but  on 
the  terms  of  his  making  an  allowance  for 
such  expenditure.  Swan  v.  Swan,  8  Price's 
R.  518.  And  in  cases  in  which  the  working 
being  by  agreement  between  the  parties, 
an  account  is  allowed  of  the  profits,  it  is 
also  directed  to  be  of  the  expenditure  and 
of  the  sums  contributed.  The  pliantiff 
must  undertake  to  bear  his  share  of  the  ex- 
penditure; he  will  not  be  allowed  to  dispute 
any  bona  fide  expenditure  of  the  defend- 
ants, and  he  must  allow  to  the  defendants 
interest  upon  the  excess   of   their  expendi- 
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ture  beyond  their  proper  proportion.  Hart  v. 
Clarke,  27  Eng.  L.  &  Eq.,  567-8.  This  rule 
accords  with  what  the  Friends  contended 
for,  but  is  different  from  what  was  con- 
tended for  by  the  plaintiff  and  Early. 

41  *If  the  part  owner  in  possession,  is 
to  be  charged  with  any  rent,  it  surely 

cannot  be  more  than  the  rent  would  be,  on 
the  principle  adopted  in  South  Carolina  and 
Kentucky,  that  is  with  reference  to  the  con- 
dition the  premises  were  in  at  the  time  he 
took  possession.  If,  says  Chancellor  Har- 
per, the  tenant  out  of  possession  is  not  to 
be  charged  for  a  share  of  the  improvements, 
it  would  be  plainly  inequitable  that  he 
should  be  allowed  to  claim  the  enhanced 
rent  produced  by  means  of  such  improve- 
ments. Thompson  v.  Bostick,  1  McMullen, 
R.  75;  Holt  v.  Robertson,  ib.  475;  Han- 
cock V.  Day,  ib.  69.  When  the  estate  at  thfe 
commencement  of  the  tenancy  in  common 
yields  no  rent,  or  profit,  and  one  of  the 
tenants  enters  and  by  improving  the  estate 
renders  it  productive,  the  other  co-tenant 
cannot  come  in  and  claim  a  share  of  the 
profit  from  one  who  had  neither  dis^ised  the 
plaintiff  nor  resisted  partition.  Nelson  v. 
Clay,  7  J.  J.  Marsh.  R.  138. 

MONCURE,  J.  The  first  question  to  be 
disposed  of  in  this  case  is  one  of  jurisdic- 
tion, which  was  raised  in  the  argument  be- 
fore this  court.  It  was  not  raised  by  any 
of  the  defendants  in  the  court  below  by 
plea,  answer,  or  otherwise,  so  far  as  the 
record  shows ;  but  on  the  contrary,  the  an- 
swers of  the  principal  defendants,  in  effect, 
admitted  the  jurisdiction  of  the  court.  The 
onlj'  notice  which  seems  to  have  been  taken 
of  the  subject  in  that  court  is  contained  in 
the  decree  of  the  22d  day  of  February,  1853, 
in  which  an  opinion  is  expressed  by  the 
court  that  it  had  jurisdiction  of  the  case, 
upon  the  principles  declared  by  the  court  of 
Appeals  in  the  case  of  Ruffners  v.  Lrewis' 
ex'rs,  7  Lreigh  720.  If  the  defendants, 
Joseph  and  Thomas  R.  Friend,  are 
bound  to  account  with  the  plaintiff  and 
their  other  co-tenants  in  com;non  for  rents 
and  profits  of  the  common  property,  while 
it  was   solely   occupied    and   enjoyed 

42  by  the  Friends,  *as  claimed  by  the  bill, 
then,  undoubtedly,   a  court  of  equity 

has  jurisdiction  of  the  case.  It  involves  the 
settlement  of  an  account  of  rents  and  profits 
in  which,  according  to  that  supposition, 
the  plaintiff  and  defendants  have  a  common 
interest  in  different  proportions,  and  some 
of  the  parties  concerned  are  infants.  I 
will,  therefore,  proceed  to  consider  the  case 
upon  its  merits. 

The  appellees,  the  Friends,  by  their 
counsel,  contend  that  they  are  not  bound  to 
account  at  all  for  such  rents  and  profits 
to  their  co-tenants  in  common,  at  least  to 
such  of  them  as  were  adults  when  the  prop- 
erty was  occupied  and  enjoyed  as  aforesaid ; 
and  that,  therefore,  the  bill  ought  to  have 
been  dismissed.  They  insist  that,  as  ten- 
ants in  common,  they  had  a  right  to  occupy 
and  use  any  part,  or  all  of  the  common 
property,  without  being  accountable,  in  any 


form  or  to  any  extent,  to  their  co-tenants, 
unless  they  contracted  with  them  for  such 
accountability,  or  ousted  or  excluded  them 
from  the  possession,  or  unless  they  de- 
stroyed or  wasted  the  common  property; 
none  of  which  they  say,  did  they  do. 

This  would  certainly  have  been  the  case 
at  common  law.  **If  one  joint-tenant,  or 
tenant  in  common  of  land,"  says  Coke," 
maketh  his  companion  his  bailiff  of  his 
part,  he  shall  have  an  action  of  account 
against  him,  as  hath  been  said.  But,  al- 
though one  tenant  in  common,  or  joint  ten- 
ant, without  being  made  bailiff  take  the 
whole  profits,  no  action  of  account  lieth 
against  him :  for  in  an  action  of  account, 
he  must  charge  him  either  as  a  guardian, 
bailiff,  or  receiver,  as  hath  been  said  be- 
fore; which  he  cannot  do  in  this  case, 
unless  his  companion  constitute  him  his 
bailiff.  And,  therefore,  all  those  books 
which  affirm  that  an  action  of  account  lieth 
by  one  tenant  in  common  or  joint-tenant 
against  another,  must  be  intended,  when 
the  one  maketh  the  other  his  bailiff,  for 
otherwise,  never  his  bailiff  to  render  an  ac- 
count, is  a  good  plea."  1  Tho.  Co. 
43  787  marg.  And  in  *a  note  by  the 
editor,  it  is  said:  *^At  common  law 
joint-tenants  and  tenants  in  common  had 
no  remedy  against  each  other,  where  one 
alone  received  the  whole  profits  of  the 
estate,  since  he  could  not  be  charged  as 
bailiff  or  receiver  to  his  companion,  unless 
he  actually  made  him  so."     Id.    788,    note 

But  the  statute  4  Anne  c.  16,  i  27,  was 
passed  in  England  to  remedy  this  defect 
of  the  common  law.  And  a  similar  statute 
was  passed  in  this  country  at  an  early 
period,  and  has  ever  since  continued  in  force. 
In  the  Code,  p.  586,  ch.  145,  {  14,  it  is  in 
these  words:  **An  action  of  account  may 
be  maintained  against  the  personal  repre- 
sentative of  any  guardian,  bailiff,  or 
receiver,  and  also  by  one  joint-tenant  or 
tenant  in  common,  or  his  personal  repre- 
sentative, against  the  other  as  bailiff,  for 
receiving  more  than  comes  to  his  just  share 
or  proportion,  and  against  the  personal 
representative  of  any  such  joint- tenant 
or  tenant  in  common." 

But  it  is  contended  that  this  statute 
makes  a  joint-tenant  or  tenant  in  common 
liable  to  account  to  his  co-tenants  only 
where  he  receives  money,  or  something  else 
given  or  paid  by  another,  which  all  the 
tenants  are  entitled  to  in  proportion  to  their 
interests  as  such,  of  which  one  receives 
more  than  his  just  share,  according  to  that 
proportion;  and  not  where  he  merely  has 
the  sole  occupation  and  enjoyment  of  the 
property,  even  though,  by  the  employment  of 
his  own  industry,  skill  and  capital,  he 
makes  a  profit  by  such  occupation  and  en- 
joyment, and  takes  the  whole  profit  to  his 
own  use:  and  that,  therefore,  the  Friends, 
not  having  received  any  rent  from  others 
for  which  they  are  accountable,  but  having 
only  occupied  and  enjoyed  the  property  as 
aforesaid,  are  not  liable  to  account  to  their 
co-tenants  for  any  profits  which  may   have 
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been  made  by  such  occupation  and  enjoy- 
ment, nor  for  any  rent  or  other  compensa- 
tion whatever. 

44  *In  support   of  this  position  a  very 
important    case,    decided    in    1851  in 

the  Exchequer  chamber,  Henderson  v. 
Bason,  17  Ad.  and  El.  N.  S.  701,  79  Eng. 
C.  Lf.  R.,  is  cited  and  much  relied  on  by 
the  counsel  of  the  Friends ;  and  it  must  be 
admitted  that  it  fully  sustains  their  posi- 
tion, and,  if  it  were  a  binding  authority, 
might  be  conclusive  of  this  case.  The 
question  came  fairly  up  for  decision  in 
that  case.  It  was  an  action  of  account 
founded  on  the  stat.  4  Anne  c.  16,  by  Rob- 
ert Eason  against  the  executor  of  his  co- 
tenant  in  common,  Eklward  Eason.  The 
pleadings  were  in  proper  form.  On  the 
trial  of  the  issues,  evidence  was  given  that 
the  two  Easons  were  tenants  in  common  of 
a  farm  from  November,  1833,  to  November, 
1838,  during  which  time  Edward  Eason  oc- 
cupied the  whole  on  his  own  account ;  that 
he  cultivated  the  same  on  bis  own  account 
solely,  and  appropriated  the  produce  to  his 
own  use;  that  he  cropx>ed  the  farm  in  the 
usual  way,  kept  the  usual  quantity  of  live 
and  dead  stock,  and  farmed  well ;  and  that 
he  received  all  the  produce  of  the  farm,  and 
sold  it  on  his  own  account.  Verdict  was 
found  for  the  plaintiff,  and  upon  an  account 
thereafter  taken  the  sum  of  i^900  was  found 
to  be  due  to  him,  for  which  judgment  was  ac- 
cordingly rendered.  The  case  was  brought 
by  error  from  the  Queen's  Bench  to  the  Ex- 
chequer chamber,  where  it  was  fully  and 
ably  argued.  Parke,  B.,  ^n  delivering  the 
yaigment  of  the  court  lays  great  stress  on 
the  word  **  receiving*'  in  the  statute. 
"Every  case,"  he  says,  **in  which  a  tenant 
in  common  receives  more  than  his  share  is 
within  the  statute;  and  account  will  lie 
when  he  does  receive,  but  not  otherwise. ' ' 
''He  is  to  account  when  he  receives,  not 
takes,  more  than  comes  to  his  just  share." 
What,  then,  is  a  ** receiving"  of  more  than 
comes  to  his  just  share,  within  the  mean- 
ing of  that  provision  of  the  statute  of  Anne? 
It  appears  to  us  that,  construing  the  act 
according  to  the  ordinary  meaning  of 

45  the  words,  *this  provision  of  the  stat- 
ute was  meant  to  apply  only  to  cases 

where  the  tenant  in  common  receives  money 
or  something  else,  where  another  person 
gives  or  pays  it,  which  the  co-tenants  are 
entitled  to  simply  by  reason  of  their  being 
tenants  in  common,  and  in  proportion  to 
their  interests  as  such,  and  of  which  one 
receives  and  keeps  more  than  his  just  share 
according  to  that  proportion.  The  statute 
therefore  includes  all  cases  in  which  one 
of  two  tenants  in  common  of  lands  leased 
at  a  rent  payable  to  both,  or  of  a  rent 
charge,  or  any  money  payment  or  payment 
in  kind,  due  to  them  from  another  person, 
receives  the  whole  or  more  than  his  propor- 
tiouate  share  according  to  his  interest  in 
the  subject  of  the  tenancy.  There  is  no 
difficulty  in  ascertaining  the  share  of  each, 
and  determining  when  one  has  received  more 
than  his  just  share ;  and  he  becomes,  as  to 
that  excess,  the    bailiff  of  the   other,    and 


must  account.  But  when  we  seek  to  extend 
the  operation  of  the  statute  beyond  the 
ordinary  meaning  of  its  words,  and  to  apply 
it  to  cases  in  which  one  has  enjoyed  more 
of  the  benefit  of  the  subject,  or  made  more 
by  its  occupation,  than  the  other,  we  have 
insuperable  difficulties  to  encounter."  The 
learned  Judge  proceeds  to  enumerate  these 
difficulties,  and  concludes  by  reversing  the 
judgment  of  the  Queen's  Bench.  See  3 
Rob.  Prac.  173  (new  ed. ),  where  this  case 
is  fully  stated,  and  other  cases  on  the  sub- 
ject are  referred  to. 

This  decision  certainly  settles  the  con- 
struction of  the  statute  in  England.  But 
it  is  somewhat  remarkable  that  its  construc- 
tion had  not  there  been  settled  long  before. 
And  it  would  seem  that  until  that  decision 
was  made  the  current,  or  at  least  the  pre- 
ponderance, of  judicial  opinion  in  that 
country  was  the  other  way.  That  was  the 
opinion  of  Vice  Chancellor  Wigram  in  Mc- 
Mahon  v.  Burchell,  3  Hare  97,  25  Eng.  Ch. 
R.  decided  in  1843;  though  afterwards 
46  reversed  by  I/ord  Chancellor  *Cotten- 
ham,  2  Phill.  127,  22  Eng.  Ch.  R., 
upon  the  ground  that  mere  occupation  by 
one  of  several  tenants  in  common  of  an 
estate,  if  unaccompanied  by  the  exclusion, 
does  not  make  him  liable  for  rent  to  his  co- 
tenants,  and  that  the  nature  of  the  occupa- 
tion in  that  case  did  not  amount  to  such 
exclusion.  That  was  the  opinion  also  of 
Vice  Chancellor  Shadwell  in  Henderson  v. 
Eason,  15  Simons  303,  38  Eng.  Ch.  R., 
decided  in  1846;  though  Lord  Cottonham 
doubted,  on  appeal,  whether  the  claim  al- 
lowed by  the  V.  C.  could  be  maintained,  and 
directed  an  action  to  be  brought.  2  Phill.  22 
Eng.  Ch.  R.  308.  And  that  was  also  the 
opinion  of  the  Court  of  Queen's  Bench  in 
Eason  v.  Henderson,  12  Ad.  St.  El.  N.  S.,  64 
Eng.  C.  L/.  R.  966,  decided  in  1848,  on  a  case 
stated  for  the  opinion  of  the  court  by  order 
of  a  judge  after  issue  joined  in  an 
action  brought  by  direction  of  the  lyord 
Chancellor  as  aforesaid.  I/ordDenman,  C. 
J.,  in  delivering  the  opinion  of  the  court, 
said :  *  *The  case  stated  that  he  (the  defend- 
ant) had  occupied  and  received  the  whole 
profits,  but  no  part  was  underlet;  he  re- 
ceived no  rent,  nor  anything  but  the  profits 
derived  from  the  culture  of  the  lands,  to 
the  expense  of  which  the  plaintiff  in  no 
way  contributed.  It  was  contended  that  the 
defendant  was  not  liable  as  bailiff,  because 
it  appeared  that  he  had  not  received  rent, 
and  because  it  did  not  appear  that  he  had 
received  more  than  his  just  proportion. — 
But  we  think  that  the  words,  ^  rents,  issues 
and  profits,'  include  the  proceeds  of  the 
land,  whether  in  money  or  in  kind;  &c." 
The  Lord  Chancellor,  it  appears,  being 
dissatisfied  with  that  proceeding  for  some 
cause,  directed  another  action  to  be  brought ; 
which  was  accordingly  brought,  and  was 
finally  decided  in  the  court  of  Exchequer 
Chamber  as  before  mentioned. 

If  the  decision  of  that  court,  instead  of 
being  made  in  1851,  had  been  made  before 
the  statute  of  4  Anne  C.  16,  S.  27  was 
adopted     by     us,    the    construction   which 
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47  that  decision  settles  in  England,  I 
would  have  been  adopted  by  implica- 
tion along-  with  the  statute.  But  as  at  the 
time  of  the  adoption  of  the  statute  by  us 
there  had  been  no  English  decision  con- 
struing it,  we  are  left  free  to  construe  it 
according  to  its  apparent  meaning  and  the 
probable  intention  of  the  legislature,  withr 
out  beixig  controlled  by  subsequent  decis- 
ions in  England  or  elsewhere,  other  than  in 
our  own  State.  Though  certainly  we  will 
always  pay  due  respect  to  decisions  out  of 
our  State,  and  none  are  entitled  to  more 
respect  that  those  of  the  English  courts, 
and  especially  the  court  of  Exchequer 
Chamber. 

What  then  is  the  meaning  of  the  words 
in  our  statute,  **for  receiving  more  than 
comes  to    his   just   share    or   proportion"? 

What  did  the  legislature  intend  by  the 
use  of  those  words?  Did  they  only  intend 
to  make  a  tenant  in  common  accountable 
of  his  co-tenants  for  receiving  from  a 
stranger  on  account  of  rents  and  profits  of 
the  property  more  than  the  just  share  or 
proportion  of  such  tenant?  Or  did  they 
intend  to  make  him  accountable  for  receiv- 
ing more  than  his  just  share  or  proportion 
of  the  rents  and  profits,  whether  paid  by  a 
stranger  or  derived  from  his  own  occupation 
and  enjoyment  of  the  property?  I  think 
they  intended  the  latter.  The  former  con- 
struction may  be  a  reasonable  one  in  Eng- 
land, where  the  ordinary  mode  of  deriving 
profit  from  real  estate  is  by  renting  it  out ; 
but  not  in  this  State,  where  real  estate  is 
generally  occupied  and  used  by  the  owner. 
With  all  deference  to  the  court  of  Exchequer 
Chamber,  I  think  the  construction  they  put 
upon  the  word  **receiving'*  is  too  technical 
and  narrow,  at  least  for  our  country ;  and  if 
it  be  a  just  one  in  England,  it  is  because 
of  circumstances  existing  there  which  do  not 
exist  here.  I  do  not  see  the  force  of  the 
distinction  drawn  by  that  court  between 
the  words   * 'receive"    and   **take"    in    this 
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I  think  the  word  ••re- 
ceiving" m  the  statute  *literally 
means  a  receiving  of  profits  as  well 
by  use  and  occupation  as  by  renting  out  the 
property.  At  all  events  there  is,  in  sub- 
stance, no  difference  between  them,  and 
the  former  is  as  much  within  the  reason 
and  the  meaning  of  the  law  as  the  latter. 
If  a  tenant  in  common  rent  out  the  prop- 
erty and  receive  more  than  his  just  share  of 
the  rent,  he  is  accountable  for  the  excess 
to  his  co-tenants.  Why  should  he  not  be 
alike  accountable  when,  instead  of  renting 
out  the  property,  he  solely  occupies  and 
uses  it,  and  thus  receives  more  than  his 
just  share  of  the  profits?  Why  should  he  be 
told:  *'If  you  rent  out  the  property  and 
receive  the  rent,  you  must  share  it  out  with 
your  co-tenants.  But  if  you  solely  occupy 
and  use  it  and  take  all  the  profits,  you 
will  not  be  accountable  to  them?"  Would 
he  hesitate  between  these  alternatives? 

I  think  the  same  principle  precisely 
applies  to  the  two  cases.  And  the  only  diffi- 
culty which  exists  is,  in  the  application 
of  the  principle  to  one  of  the  cases.     That 


difficulty  was  much  commented  on  by 
the  court  in  the  case  decided  by  the  Exche- 
quer  Chamber ;  and  was  one  of  the  causes, 
if  not  the  chief  cause,  of  that  decision. 
— In  the  case  of  rent  received  from  a 
stranger,  ** there  is  no  difficulty"  the 
court  said  ''in  ascertaining  the  share  of 
each  and  determining  when  one  has  received 
more  than  his  just  share."  But  in  the  case 
in  which  one  has  enjoyed  more  of  the  ben- 
efit of  the  subject,  or  made  more  by  ita 
occupation  than  the  other,  "we  have  insup- 
erable difficulties  to  encounter."  The  court 
then  proceeded  to  enumerate  the  difficulties. 
I  readily  admit  the  existence  of  difficulty, 
but  not  that  it  is  insuperable;  certainly 
not  in  all  cases.  It  consists  in  the  fact, 
that  the  occupying  tenant  has  rights  aa 
well  as  his  co-tenants,  which  two  classes 
of  rights  must,  if  possible,  be  reconciled. 
The  statute  was  not  designed  to  take  away 
or  impair  the  rights  of  the  occupying' 

49  tenant,  *but  to  require  them  to  be    so 
used  as  not  to  interfere  with  those  of 

his  co-tenants.  Each  tenant  has  a  right  to 
occupy  and  use  the  common  property,  but 
not  to  the  exclusion  of  his  co-tenants.  The 
occupation  of  one,  does  not  necessarily 
exclude  the  occupation  of  the  others. — 
They  cannot,  by  remaining  out,  make 
the  occupying  tenant  their  bailiff  against 
his  will.  He  can  be  made  their  bailiff 
only  by  contract  with  them;  or,  under 
the  statute,  by  receiving  more  than 
comes  to  his  just  share  or  proportion. 
It  is  often  difficult  to  determine,  when, 
by  mere  occupation  and  use  of  the  prop- 
erty, he  receives  more  than  his  just 
share.  And  it  is  still  more  difficult  to  lay 
down  any  general  rule  on  the  subject.  This 
rule  at  least  may  be  laid  down,  that  when- 
ever the  nature  of  the  property  is  such  as 
not  to  admit  of  its  use  and  occupation  by 
several,  and  it  is  used  and  occupied  by  one 
only  of  the  tenants  in  common,  or  wherever 
the  property,  though  capable  of  use  and 
occupation  by  several,  is  yet  so  used  and 
occupied  by  one  as  in  effect  to  exclude  the 
others,  he  receives  more  than  comes  to  his 
just  share  or  proportion,  in  the  meaning  of 
the  statute,  and  is  accountable  to  the 
others. 

This  rule  is  of  easy  application  to  this 
case,  and  is  I  think  sufficient  for  its  solu- 
tion. The  salt  property,  of  which  the  rents 
and  profits  are  the  subject  of  controversy 
here,  if  capable  of  use  and  occupation  by 
several,  which  is  at  least  extremely  doubt- 
ful, has  certainly  been  so  used  and  occu- 
pied by  the  Friends  as  in  effect  to  exclude 
their  co-tenants  therefrom.  The  Friends 
have  solely  occupied  and  used  it  and  derived 
all  the  benefit  which  they  could  have  de- 
rived from  it  had  they  been  the  sole  own- 
ers. And  they  so  occupied  and  used  it  is 
plainly  to  indicate  that  they  considered 
themselves,  and  must  have  been  considered 
by  the  other  parties  concerned,  as  renters 
of  the  property  and  not  as  tenants  in  com- 
mon  merely.     They  actually  held  the 

50  dower  interest  *of  Mrs.  Cabell,  being 
one   undivided  third  of   the  property, 


28 


I6GRATT. 


Eari<y  a  Wvm  V,  Friend  &  ai^. 


51.52,63 


and  the  interest  of  Mrs.  Early,  being  one 
undivided  fourth  of  the  other  two-thirds, 
under  a  lease  for  ten  years,  dated  the  19th 
day  of  December,  1835,  at  a  certain  annual 
rent  for  each  interest.  These  interests, 
with  others  which  they  owned,  made  them 
proprietors  of  almost  the  entire  subject. 
After  the  determination  of  the  lease  they 
continued  to  occupy  and  use  the  property  as 
before.  Indeed,  they  never,  until  recently, 
denied  their  accountability  to  their  co-ten- 
ants in  some  form  or  to  some  extent,  for  a 
participation  in  the  rents  and  profits,  but 
seem  to  have  admitted  their  liability  to 
Early  and  wife,  or  her  trustee,  for  the  same 
annual  rent  of  her  interest  after  she  became 
of  age  as  before,  on  the  ground  that  they 
continued  to  hold  that  interest  under  an 
implied  contract,  on  the  terms  prescribed 
by  the  expired  lease ;  and  to  the  proprietors 
of  the  other  outstanding  interests  for  the 
yearly  value  thereof  in  the  condition  in 
which  the  property  was  when  it  came  into 
the  hands  of  the  Friends.  They  only 
denied  the  right  of  their  co-tenants  to  par- 
ticipate in  issues  and  profits  which  may 
have  arisen  alone  from  their  labor,  skill  and 
capital  in  the  use  of  the  property,  without 
being  accountable  for  the  losses  of  the 
operation. 

The  construction  of  the  statute  for  which 
I  contend  '  is,  I  think,  the  same  which  has 
always  been  acted  upon  in  this  State.  It 
was  acted  upon  without  questioYi  in  the 
only  case  on  this  subject  decided  by  this 
court;  I  mean  Ruffners  v.  L/ewis'  ex'rs,  7 
I^eigh  720 ;  which  was  argued  by  counsel  of 
great  experience  and  ability.  The  question 
in  that  case  was,  not  whether  the  defend- 
ants^were  liable  at  all,  but  on  what  princi- 
ple and  to  what  extent.  Carr,  J.,  said: 
]'The  Ruffners  must  be  treated  as  tenants 
in  common  with  Prior,  not  as  trespassers. 
They  are  liable  for  a  fair  share  of  the 
profits,  and  entitled  to  full  compensation 
for  their  expenses  fairly  and 
51  ^reasonably  incurred,  as  well  those 
attending  their  abortive  efforts  to 
find  water,  as  their  more  fortunate  ones. '  * 
The  opinion  of  Tucker,  P. ,  was  to  the  same 
effect,  and  the  other  judges  concurred 
therein. 

The  same  construction  has  also  been 
adopted  and  well  established  in  South  Car- 
olina. In  Thompson  v.  Bostick,  1  McMul- 
lan*8  £qu.  R.  75,  before  Chancellor  Harper 
in  1830,  the  defendants,  who  were  tenants 
iu  common  with  the  plaintiffs  of  a  tract  of 
land,  had  taken  possession  of  it  and  culti- 
vated all  the  cleared  land.  They  also 
cleared  and  cultivated  another  portion  of 
the  land,  and  made  improvements ;  and  the 
question  was,  whether  and  to  what  extent 
thy  were  chargeable?  **I  am  of  opinion,'* 
aaid  the  chancellor,  '^that  defendants  ought 
to  be  charged  with  the  rent  of  land  esti- 
mated as  it  was  when  they  took  possession 
of  it,  and  are  not  to  be  charged  with  the 
rent  of  the  newly  cleared  land,  or  credited 
for  improvements.  There  is  nothing,  I 
think,  m  the  objection,  that  the  defendants 
did  not  receive  rent,  but  cultivated  the  lands 


themselves.  To  cultivate  and  have  the  use 
of  lands,  is  to  receive  the  rents  and  profits, 
though  the  occupier  is  his  own  tenant." 
This  decision,  (at  least  as  to  the  rents  and 
profits  of  the  cleared  land,  the  other  part  of 
the  decree  not  having  been  appealed  from, ) 
was  afterwards  affirmed  on  appeal.  In  Holt, 
Ac,  V.  Robertson,  Id.  475,  before  chancellor 
Desaussure,  in  1831,  and  afterwards  in  the 
court  of  Appeals,  the  decision  was  to  the 
same  effect.  And  so  also  was  it  in  Han- 
cock, Ac,  V.  Day,  Id.  69,  decided  by  the 
Court  of  Appeals  in  1840. 

The  case  of  Sargent  v.  Parsons,  12  Mass. 
R.  149,  decided  in  1815,  was  cited  and  much 
relied  on  as  being  to  the  same  effect  with 
the  decision  of  the  Exchequer  Chamber 
before  referred  to.  But  the  action  in  that 
case  was  a  common  law  action  of  account, 
and  not  an  action  upon  the  statute  4  Anne 
c.  16 ;  and  most  of  the  remarks  of  Parker 
C.  J.,  refer  to  the  common    law,  and 

52  not    the    *statute.     The    property    in 
that  case  consisted   of  houses,   lands 

and  wharves,  and  though  they  were  for  a 
period  in  the  sole  possession  and  occupancy 
of  the  defendants,  it  does  not  appear  that 
their  occupation  of  the  property  was  of  such 
a  nature  as  to  exclude  their  co-tenants  there- 
from. In  a  note  to  that  case,  it  is  stated, 
*'that  it  does  not  seem  to  be  necessary  that 
the  defendant  should  have  received  profits 
otherwise  than  by  his  occupancy,  in  order  to 
give  a  cause  of  action  to  the  plaintiff  upon 
the  statute.  It  is  sufiicient  if  he  have  any 
way  received  more  of  the  issues  or  profits 
than  comes  to  his  just  share  and  propor- 
tion;" for  which  is  cited  Dane's  Ab.  ch.  8, 
art.  3,  2  13. 

I,  therefore,  think  the  Friends  are  ac- 
countable for  rents  and  profits  to  their  co- 
tenants  in  common,  and  the  question  next 
to  be  considered  is,  in  what  manner  and  to 
what  extent  are  they  so  accountable?  Are 
they  accountable  for  issues  and  profits 
actually  made  by  the  application  of  their 
labor,  skill,  and  capital,  to  the  property ;  or 
are  tiiey  accountable  for  the  fair  yearly 
value  of  the  property  in  the  condition  in 
which  it  was  at  the  time  it  came  to  their 
possession? 

I  think  the  latter  is  the  just  and  true 
measure  of  accountability,  and  one  that  is 
perfectly  consistent  with  the  statute.  There 
is  a  very  material  difference  between  the 
nature  of  a  liability  of  a  bailiff  at  common 
law,  and  of  a  tenant  in  common  who  is  a 
bailiff  under  the  statute.  The  former  is  a 
fiduciary,  bound  to  manage  the  estate  to 
the  best  advantage  and  make  all  the  profit 
he  can  for  the  owners,  and  to  keep  and 
render  to  them  a  full  and  fair  account  of 
his  transactions ;  and  he  is  liable,  not  only 
for  rents  and  profits  actually  received,  but 
also  for  such  as  might  have  been  received 
without  his  default :  while  the  latter  is  ac- 
countable only  for  rents  and  profits  actually 
received,  more  than  his  just  share  and  pro- 
portion.    He  is   bailiff  only  by  virtue 

53  of  his  receiving  *more  than   his  just 
share,  and    in    an   action   of   account 

against   him,    it    is   an  essential  averment 
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of  the  declaration  that  he  has  received  more 
than  his  share.  Wheeler  v.  Home,  Willes, 
P.  208;  Sturton  V.  Richardson,  13Mees.  and 
Welsh.  17 ;  79  Eng.  C.  Iv.  R.  718.  He  is  not 
a  fiduciary  nor  a  trespasser,  but  has  a  rig'ht 
to  occupy  and  use  the  property.  When  he 
rents  it  out  and  receives  the  rent  there  is  no 
difficulty  in  ascertaining  the  amount  for 
which  he  is  accountable.  When,  instead  of 
renting  it  out,  he  occupies  and  uses  the 
whole  to  the  exclusion  of  his  co-tenants, 
and  thus,  in  effect,  becomes  himself  the 
renter,  there  is  more  difficulty ;  but  it  seems 
to  me  that  the  just  and  true  rule  is,  to 
charge  him  with  a  reasonable  rent  for  the 
use  and  occupation  of  the  property  in  the 
condition  in  which  it  was  when  he  received 
it,  and  to  hold  him  accountable  to  his  co- 
tenants  for  their  just  shares  of  such  rent. 
This  rule  does  justice  to  all  parties  con- 
cerned, and  gives  the  same  just  measure  of 
compensation  to  the  co-tenants  whether  the 
property  be  rented  out  by  one  of  them,  or 
be  occupied  and  used  by  him  to  the  exclu- 
sion of  the  rest.  It  does  not  make  the  com- 
pensation in  the  latter  case  depend  upon  the 
accident  of  his  being  a  good  or  a  bad 
manager,  a  prudent  and  cautious  person, 
or  a  wild  and  reckless  speculator. — It  is  just 
to  the  occupying  tenant,  who  having  occu- 
pied and  used  the  property  instead  of  rent- 
ing it  out,  ought  to  be  accountable  to  the 
same  extent  as  if  he  had  rented  it  out  and 
received  the  rent.  It  is  just  to  his  co-ten- 
ants, who  are  entitled  to  a  share  of  the  rent 
of  the  property,  but  not  of  the  issues  and 
profits  of  his  labor,  skill  and  capital  ap- 
plied to  its  use.  They  do  not  share  in  the 
risk  and  ought  not  to  share  in  the  profit  of 
the  operation. 

The  rule  is  not  inconsistent  with  any  au- 
thority that  I  have  seen.  In  Ruffners  v.  Lew- 
is's ex'ors,  supra,  an  account  was  taken  of 
rents,  profits,  &c.,but  no  question  was  raised 
in  that  case  as  to  the  correct  mode  of 
54  adjustment,  *and  the  one  adopted  may 
have  been  more  favorable  to  the  occu- 
pying tenant,  than  to  have  charged  him 
with  a  rent ;  especially  as  he  was  allowed 
by  the  express  terms  of  the  decree,  not  only 
for  permanent  improvements,  and  for  his 
expense  and  actual  services  in  his  success- 
ful operations,  but  also  for  his  expenses, 
labor  and  services  in  the  course  of  his  un- 
successful experiments.  In  Thompson  v. 
Bostick,  supra,  the  rule  in  question  was 
adopted.  *  *  If  the  whole  estate,  * '  said  Chan- 
cellor Harper,  '*were  let  to  tenants,  and 
certain  rents  reserved,  as  is  commonly  the 
case  in  England,  there  would  be  little 
difficulty.  But  what  rule  shall  be  adopted 
when  one  tenant  in  common  has  occupied 
part  of  the  premises  himself?  I  know  of 
no  other  than  to  estimate  the  rent  of  the 
whole  premises,  and  then  to  value  the  rent 
of  that  portion  of  the  premises  occupied  by 
the  tenant  in  possession,  with  reference  to 
the  condition  they  were  in  at  the  time  he 
took  possession."  1  McMuUen's  Equ.  R. 
77. 

There   may  be  peculiar  circumstances   in 
a  case  making  it  proper  to  resort  to  an  ac- 


count of  issues,  profits,  &c. ,  as  a  mode  of 
adjustment  between  the  tenants  in  com- 
mon ;  and  that  was  perhaps  the  case  in 
Ruffners  v.  Lewis's  ex'ors;  but  such  cases 
would  merely  be  exceptions  to  the  rule  I 
have  laid  down  which,  I  think,  is  properly 
applicable  to   most,  if  not  all  cases. 

It  applies,  I  think,  with  peculiar  pro- 
priety to  this  case ;  in  which  the  occupy- 
ing tenants,  the  Friends,  had  themselves  a 
large  interest  in  the  subject  as  tenants  in 
common,  and  were  lessees  (or  one  of  them 
at  least  a  lessee)  of  other  large  interests 
therein  of  other  tenants  in  common,  and 
embarked  and  were  for  many  years  engaged 
in  a  most  hazardous  operation  upon  the 
property,  requiring,  for  its  successful  re- 
sult, the  expenditure  of  a  vast  amount  of 
labor  and  of  capital,  and  the  exercise  of  the 
greatest   skill  and  prudence.     During 

55  all  this  period  the  *proprietors  of  the 
outstanding  interests  stood  aloof,  and 

did  not  offer  to  join  in  the  adventure,  to 
contribute  to  the  means  of  its  prosecution, 
to  run  the  risk  of  its  failure,  and  take  the 
chance  of  its  successful  issue.  They  can- 
not now  come  forward  and  say,  the  opera- 
tion has  been  successful  and  they  are  entitled 
to  a  share  of  the  profits.  The  most  they 
are  entitled  to  is  their  share  of  a  reasonable 
rent.  The  Friends  are  accountable  for 
that.  Being  themselves  proprietors  of 
some,  and  lessees  of  other  interests  in  the 
subject,  and  occupying  and  using  the  whole 
of  it,  it  is  just  and  right,  and  what  they 
must  have  expected  and  intended,  that  they 
should  pay  a  reasonable  rent  for  the  out- 
standing interests.  But  upon  no  principle 
of  justice  are  they  bound  to  account  for 
issues  and  profits.  Nor  could  such  an  ac- 
count uow  be  settled  so  as  even  to  approach 
a  correct  result.  It  is  no  easy  matter  to 
keep  an  account  of  transactions  so  exten- 
sive, and  running  through  so  long  a  series 
of  years,  and  be  prepared  with  proper 
vouchers  for  a  settlement — and  the  Friends 
were  under  no  obligation  to  do  so.  Then 
they  are  accountable  only  for  a  reasonable 
rent  and  the  next  question  is.  How  is  the 
amount  of  such  rent   to  be  ascertained? 

In  regard  to  the  appellants,  I  think  there 
can  be  no  difficulty.  Mrs.  Early's  interest 
of  one-fourth  of  two-thirds  of  the  property, 
was  leased  by  her  guardian  to  Thomas  R. 
Friend,  at  an  annual  rent  of  three  hundred 
dollars,  for  a  term  of  ten  years,  subject  to 
be  determined,  after  her  arrival  at  age  or 
marriage,  at  the  election  of  her  or  her  hus- 
band. She  arrived  at  age  in  1843,  and  mar- 
ried in  1846,  but,  as  it  is  averred  in  the 
answer  of  Joseph  Friend  and  not  disproved 
nor  denied,  neither  she  nor  her  husband  had 
**ever  expressed  any  wish  to  change  the 
terms  of  respondent,  holding  under  the 
lease  aforesaid,  and  hence  he  has  always 
hitherto  regarded  himself  as  holding 
and    occupying   under     the   original 

56  *rent     reserved."      The     lease    com- 
menced   December  25,    1836,    and    of 

course  expired,  if  not  determined  before  by 
election  as  aforesid,  December  25,  1846. 
There  was  no  such   election  to  determine  it 
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before,  and  therefore,  by  its  terms,  it  con- 
tinned  in  force  until  the  last  mentioned 
day.  And  Joseph  Friend  having  after  that 
day  continued  to  hold  and  use  the  property 
as  before,  without  any  objection  on  the 
part  of  Barly  and  wife  or  her  trustee,  he 
might  be  considered  holding-,  on  the  terms 
of  the  previous  lease ;  according-  to  the  au- 
thorities cited  by  his  counsel,  to  wit:  2 
Rob.  Prac.  378-9(new  ed.) ;  Hyatt  v.  Grif- 
fiths, 79  Eng.  C.  Lr.  R.  SOS ;  Humphreys  v. 
Franks,  36  Eng.  L.  &  £.  429.  In  McKay 
y.  Mumford,  10  Wend.  R.  3S1,  it  was  held 
that  the  presumption  of  law,  that  a  tenant 
who  holds  over  after  the  expiration  of  his 
leaae  continues  to  hold  under  the  landlord 
and  on  the  terms  of  the  lease,  does  not  ap- 
ply to  a  tenant  in  common  who  leases  the 
nndivided  interest  of  his  co-tenant.  **The 
fact  of  his  not  leaving  possession,"  said 
the  court,  ^'does  not  authorize  the  inference 
that  he  still  intends  to  hold  under  the  lease ; 
on  the  contrary  the  presumption  is,  that  he 
holds  under  his  own  title,  which  gives  him 
a  right  to  the  possession  and  enjoyment  of 
the  whole  estate,  liable  however  to  account 
to  his  co-tenants  at  law,  1  R.  S.  90,  or  in 
equity  8  Cow.  R.  304.  This  presumption  of 
possession  by  virtue  of  his  own  title  may 
nndoabtedly  be  rebutted,  and  then  he  would 
hold,  as  to  the  moiety  of  his  co-tenant,  as 
any  other  tenant  and  subject  to  the  the 
same  rules  of  law."  If  there  be  any  such 
presumption  it  is  rebutted  in  this  case  by 
the  express  admission  of  Joseph  Friend  that 
after  tiie  expiration  of  the  lease  *^he  always 
regarded  himself  as  holding  and  occupying 
under  the  original  rent  reserved. ' '  I  there- 
fore think  that  the  rent  for  the  interest  of 
Mr.  Early  during  the  whole  period  of  the 
use  and  occupation  of  the  property  by  the 
Friends   ought  to  be  at  the  rate  paid  by  the 

lease. 
57  •In  regard  to  the  proprietors  of  the 

other  outstanding  interests,  there  may 
be  more  difiSculty.  But  I  think  it  ought  to 
be  presumed,  as  to  them,  that  the  rent 
agreed  to  be  paid  to  Mrs.  Early,  that  is 
three  hundred  dollars,  was  a  fair  and  rea- 
sonable rent  for  her  interest  of  one- fourth  of 
two-thirds ;  which  would  make  the  annual 
rent  of  the  whole  property,  while  in  the  use 
and  occupation  of  the  Friends,  eighteen 
hundred  dollars ;  and  that  they  ought  to  be 
charged  with  rent  at  that  rate,  unless  it 
be  proved  that  a  reasonable  rent  would  be 
more;  in  which  case  they  ought  to  be 
charged  with  such  reasonable  rent.  I  think 
the  Friends  ought  to  pay  at  least  the  same 
late  of  rent  for  the  other  outstanding  inter- 
ests as  for  that  of  Mrs.  Early.  They  de- 
rived the  same  benefit,  in  proportion,  from 
those  interests  as  from  hers ;  and  the  fact 
that  they  made  no  contract  for  the  use  of 
the  former,  is  certainly  no  reason  for  pay- 
ing less  rent  for  them  than  for  the  latter. 
They  must  have  expected  and  intended  to 
pay  the  same  rate  of  rent  to  all  the  other 
parties  interested  in  the  property  with 
themselves  as  they  agreed  to  pay  for  the 
interest  of  Mrs.  Early,  except  the  dower  in- 
terest for   which   an    annual   rent   of  five 


hundred  dollars  was  agreed  to  be  paid. — 
Why  less  rent  in  proportion  was  agreed  to  be 
paid  for  the  dower  interest  than  for  that 
of  Mrs.  Early,  does  not  appear.  It  may 
have  been  because  the  former  interest  was 
determinable  at  an)*  time  by  the  death  of 
the  dowress,  while  the  latter  was  more  per- 
manent. At  all  events  I  think  the  agreed 
rent  of  the  latter  is  a  fairer  criterion  than 
that  of  the  former  for  the  ascertainment  of 
the  amount  of  rent  to  be  paid  for  the  other 
outstanding  interests.  I  think  the  propri- 
etors of  those  interests  having  made  no  con- 
tract with  the  Friends  or  either  of  them, 
ought  to  have  the  liberty  of  showing  if 
they  can,  especially  as  most  of  them  were 
infants  during  the  use  and  occupation  of 
the  property  by  the  Friends,  that  it 
58  was  *reasonably  worth  more  rent  in 
proportion  than  what  was  agreed  to 
be  paid  for  the  interest  of  Mrs.  Early. 

The  Friends  being  accountable  to  their 
co-tenants  for  a  reasonable  rent  of  the  prop- 
erty, and  not  for  the  issues  and  profits"of 
their  operations  thereon,  ought  to  pay  in- 
terest on  the  rent  of  each  year  from  the  end 
of  such  year  until  payment. 

Upon  the  whole  I  think  that  so  much  of 
the  decrees  of  the  Circuit  court  as  is  in  con- 
flict with  the  foregoing  opinion  is  erro- 
neous and  ought  to  be  reversed,  with  costs 
to  the  appellees,  the  Friends,  as  the  parties 
substantially  prevailing,  *iand  the  cause 
remanded  to  the  Circuit  court,  to  be  pro- 
ceeded into  a  final  decree  according  to  the 
principles  above  declared. 

The  other  judges  concurred  in  the  opinion 
of  MONCURE,  J. 

Decree  reversed  in  favor  of  the  appellees. 


S9       *Blankenpickler  v.   Anderson's  Heirs. 

July  Term,  1860,  Lewisburff. 
I.  Land  PsteotA— Orantce  Dead  When  iMacd-Vold.*— 

If  the  flrrantee  in  a  patent  for  land  was  dead  at  the 
time  the  ffrant  isaned,  the  patent  is  void;  and  this 
may  be  shown  on  a  trial  in  ejectment  in  which  one 
party  claims  under  the  patent 

This  was  an  action  of  ejectment  in  the 
Circuit  court  of  Sraythe  county,  brought  by 
John  Anderson  against  A.  J.  Blankenpick- 
ler.  Pending  the  action  Anderson  died, 
and  it  was  revived  in  the  name  of  his  heirs. 
There  was  a  verdict  and  judgment  for  the 
plaintiffs;  and  the  tenant  obtained  a  writ 
of  error. 

On  the  trial  of  the  cause  the  tenant  filed 
two  bills  of  exceptions ;  the  first  to  the  re- 
fusal of  the  court  to  give  an  instruction  to 
the  jury ;  and  the  second  to  the  refusal  to 
grant  a  new  trial,  in  which  the  facts  were 
set  out.  T^ 

The  first  bill  of  exception  was  taken  on 
the  second  day  of  the  trial,  and  sets  out — 
That  on  the  trial  of  this  cause  the  tenant 
asked  the  court  to  give  the  following  in- 
struction, viz:  **If  the  jury  shall  believe 
from  the  evidence  that  the  patent  dated  the 

«See  2  Min.  Inst  (4th  Ed.)  087.  090. 
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6th  day  of  May,  1787,  from  the  Common- 
wealth of  Virginia  to  Joseph  Cole,  for  two 
hundred  and  fifty-nine  acres,  under  which 
the  plaintiffs  claim,  was  issued  after  the 
death  of  Joseph  Cole,  the  grantee  named 
therein,  then  said  patent  is  void,  and  the 
jury  must  find  for  the  defendant;  unless 
they  believe  from  the  other  evidence  that 
the  plaintiffs  have  right  to  the  land  in  con- 
troversy"— but  the  court  refused  to  give  the 
instruction.  To  which  opinion  of  the  court 
the  defendant   excepts.     The   bill   of 

60  exception  to   the  refusal  *of  the  court 
to   grant   a   new  trial  shows  that  the 

plaintiffs  claimed  under  the  patent  to  Cole. 

Campbell  and  John  W.  Johnston,  for  the 
appellant. 

J.  W.  Sheffey  and  B.  R.  Johnston,  for 
the  appellees. 

ROBERTSON,  J.  The  first  assignment 
of  error  is  for  the  refusal  of  the  Court  to 
give  the  following  instruction,  viz : 

**If  the  jury  shall  believe  from  the  evi- 
dence, that  the  patent  dated  the  6th  day  of 
May,  1787,  from  the  Commonwealth  of  Vir- 
ginia to  Joseph  Cole,  for  259  acres,  under 
which  the  plaintiffs  claim,  was  issued  after 
the  death  of  Joseph  Cole,  the  grantee  named 
therein,  then  said  patent  is  void,  and  the 
jury  must  find  for  the  defendant;  unless 
they  believe  frftm  the  other  evidence  that 
the  plaintiffs  have  right  to  the  land  in  con- 
troversy.*' 

On  behalf  of  the  defendants  in  error  it  is 
insisted,  that  the  bill  of  exceptions  is  too 
imperfect  to  enable  this  court  to  say  that 
the  instruction  ought  to  have  been  given, 
even  if  it  shall  be  of  opinion  that  the  prop- 
osition of  law  stated  in  it  is  correct ;  because 
there  is  nothing  to  show  that  it  was  relevant 
to  the  matter  in  issue. 

This  objection  we  think  is  not  well 
founded.  It  is  true  that  the  bill  of  excep- 
tions contains  no  direct  recital  that  the 
patent  referred  to  had  been  introduced  and 
relied  on  by  the  plaintiffs,  or  that  evidence 
had  been  offered  showing,  or  tending  to 
show  that  the  grantee  in  the  patent  was 
dead  at  the  time  it  was  issued;  but  the 
necessary  inference  from  the  statements  of 
the  bill  is  that  such  was  the  case. 

It  sufficiently  appears,  therefore,  on  the 
fact  of  the  bill  of  exceptions,  that  the  in- 
struction asked  for  was  relevant  and  mate- 
rial ;  so  that  it  ought  to  have  been  given  if 
it  stated  the  law  correctly. 

To  every   grant  it  is  essential  that 

61  there  should  be  a  *grantee,  as  well  as 
a   grantor;    and   the    grantee    must, 

when  the  grant  is  made,  be  in  esse  and 
capable  of  receiving;  otherwise  the  grant 
is  void.     Comyn's  Dig.   Tit.    Grant,  A.  B. 

It  seems  to  be  quite  clear,  therefore,  that 
a  patent  for  land  is  void,  if  the  patentee  is 
dead  at    the  time  it  is  issued. 

In  Kentucky  a  statute  was  passed  in  1792 
reciting  ;hat  ^^ Whereas  in  some  instances 
grants  have  been  issued  in  the  names  of 
persons  who  were  dead  prior  to  the  date  of 
the  grant,  and  case  of  the  same  nature  may 


happen  in  the  futurw,'*  and  enacting, 
^^that  in  all  such  cases  the  liand  shall  de- 
scend to  the  heir,  heirs  or  devisees  in  the 
same  manner  as  it  would  (|o  if  the  grant  is- 
sued in  the  lifetime  of  thellecedent."  Stat. 
Laws  of  Ky.  p.  779;  1  Lit.  160.  And  it  has 
been  held  in  that  Sta'  that  a  patent  issued 
to  a  dead  person  pr}  *  to  this  act  of  1792, 
conferred  no  right  untM  the  passage  of  the 
act ;  and  that,  where  in  the  interval  between 
the  issuing  of  such  patent  and  the  passage 
of  the  act,  a  patent  had  been  issued  to  an- 
other, the  title  of  the  grantee  in  the  last 
patent  was  good  against  the  heir  or  devisee 
of  the  grantee  in  the  prior  patent,  who  was 
dead  when  it  issued  in  his  favor.  Lewis 
V.  McGee,  1  A.  K.  Marsh.  R.  199. 

No  such  statute  has  ever  been  passed  in 
Virginia.— Section  12,  Ch.  144  of  the  Code, 
p.  SS2  (which  re-enacts  the  law  of  Febru- 
ary 24th,  1820— acts  1819-20,  ch.  28  |  2)  does 
not  make  valid  a  patent  issued  to  one  dead 
at  the  time,  or  give  to  his  heirs  and  devisees 
the  benefit  of  it.  It  manifestly  applies  to 
personal  contracts  and  obligations  merely, 
and  the  remedy  given  by  it  is  confined  to 
the  personal  representatives.  As  to  pat- 
ents therefore  the  rule  of  the  common  law 
is  still  in  force  with  us. 

But  it  is  insisted  that,  admitting  this  to 
be  so,  yet  the  instruction  ought  not  to  have 
been  given,  because  a  patent  cannot,  in  an 
action  at  law,  be  avoided  or  defeated 
62  by  ^matter  dehors :  that  a  patent,  be- 
ing record  evidence  that  a  title  has 
passed  from  the  commonwealth,  cannot,  as 
long  as  it  remains  in  force  and  it  is  not 
vacated  or  annulled  by  some  direct  proceed- 
ing calling  in  question  its  validity,  be  col- 
laterally impeached  for  any  matter  not 
appearing  on  its  face. 

There  has  been  much  conflict  of  opinion, 
and  no  little  contrariety  of  decision  upon 
the  question  how  far  a  patent  may  be  im- 
peached, in  an  action  at  law,  for  causes  not 
apparent  on  its  face.  The  better  opinion 
seems  to  be  that  while  its  validity  cannot 
be  questioned  in  a  suit  at  law,  but  is  im- 
peachable in  equity  only,  for  causes  anterior 
to  its  being  issued  which  render  it  voidable 
merely ;  it  may  be  impeachd  at  law,  for  any 
matter  which  makes  it  absolutely  void :  as 
where  the  State  has  no  title  to  the  thing 
granted,  or  where  the  officer  had  no  author- 
ity to  issue  the  ^rant.  Polk's  Lessee  v. 
Wendal,  9  Cranch's  R.  87;  Same  case,  5 
Wheat.  R.  293 ;  Patterson  v.  Winn,  11  Wheat 
R.  380;  Whittington  v.  Christian,  2  Rand. 
353;  Warwick  v.  Norvell,  1  Rob.  R.  308. 

In  the  case  now  under  consideration, 
there  was  no  effort  to  impeach  or  set  aside 
a  patent.  The  design  was  to  show  that  the 
paper  purporting  to  be  a  patent,  did  not 
really  possess  that  character.  The  defence 
set  up  was  not  that  a  patent  relied  on  by 
the  plaintiffs  ought  to  be  vacated,  but  that 
the  paper  produced  by  them,  as  and  for  a 
patent,  was  in  truth  no  patent — that  it  was 
an  utter  nullity.  Of  course  therefore  the 
rules  protecting  patents  from  assault,  in  a 
court  of  law,  can  have  no  application.  A 
matter  like  this   is,  to  use  the  language  of 
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Judg^e  Marsh  rll  inl^olk's  Lessee  v.  Wendal, 
^^necessarily  examinable  at  law.*'  Accord- 
tngly  in  the  case,  already  referred  to,  of 
Lewis  V.  McGe**,  1  A.  K.  Marsh.  R.  199, 
the  patent  was  held'  void  in  an  action  of 
ejectment ;  th  ?;je  being  no  suggestion 
63  even  that  it  '/as  necessary  to  *resort 
to  a  scire  faciy^,  or  other  proceeding, 
for  the  purpose  of  vacating  it. 

The  refusal  to  give  the  instruction  asked 
for,  constitutes  error  for  which  the  judg- 
ment must  be  reversed,  and  the  cause  re- 
manded for  a  new  trial.  This  renders  it 
unnecessary  to  express  an  opinion  upon  any 
of  the  other  question  in  the  case,  inasmuch 
as  upon  the  next  trial  they  may  not  arise. 

The  other  judges  concurred  in  the  opinion 
of  ROBERTSON,  J. 

Judgment  reversed. 


63,  64,  65 


64 


♦Parsons  v.  Harper. 

July  Term,  1800,  Lewlshurar. 


I.  PleadlDf— Statute— Joinder  of  Counts- TresgMM— 

Caje.*— Since  the  act.  Code,  ch.  148, 1 7,  p.  589.  counts 
in  trespass  may  be  joined  to  counts  in  case  in  an 
action  on  the  case.t 

a.  Falee  laprisonmeot—Motlve— Immaterial  to  Main* 
teoanoe  of  Action.^— In  an  action  on  the  case  for 
salnir  out  a  eaxdag  and  imprlsoninff  the  plaintiff,  in 
an  action  of  slander  in  which  he  was  defendant. 
It  Is  notnecessary  to  aver  malice  or  want  of  proba- 
ble cause  In  suing*  out  the  capiat. 

3,  5aaie— Pamagea  Peesol  Coanael.l—inan  action  on 
the  case  for  suing  ovLt3.eaj}ias  and  imprisoning-  the 

*Plcadlii|r—Statate— Joinder  of  Counts— Case— Tres- 

^•M-— At  common  law,  the  Joinder  of  a  count  in 
trespass  with  a  count  in  case  is  a  misjoinder  of 
causes  of  action  and  fatal  on  general  demurrer. 
But,  in  Virginia,  by  statute.  It  Is  provided,  that  "in 
any  case  In  which  an  act  of  trespass  will  He,  there 
may  be  maintained  an  action  of  trespass  on  the 
case."  Code  1849.  ch.  148,  sec.  7;  Code  1873,  ch.  145,  sec. 
«:  Code  1887.  sec.  2901.  This  section  of  the  statute  has 
been  construed  as  intended  to  remove  the  difficulties 
at  common  law  growing  out  of  the  nice  distinctions 
between  the  cases  in  which  trespass  was  the  proper 
action  and  those  in  which  the  remedy  was  case,  and 
as  abolishing,  in  effect,  the  distinction  between  these 
different  causes  of  action  in  a  declaration  In  case. 
The  Joinder,  therefore,  of  a  count  in  trespass  with  a 
coimt  in  case  is  admissible  under  the  statute. 

The  principal  case  is  cited  as  authority  for  one  or 
more  of  the  above  laid  down  propositions  In  Ferrlll 
▼.  Brewis,  25  Oratt  7«7;  Womack  v.  Circle,  29  Gratt. 
«»:  N.  Y.,  P.  A  N.  R.  Co.  v.  Kellam,  88  Va.  854, 3  S.  E. 
Rep.  708;  Grubb  v.  Burford,  98  Va.  556.  87  S.  E.  Rep.  4: 
Beckwith  v.  MoUohan.  2  W.  Va.  481 :  Lirely  v.  Ballard, 
i  W.  Va.  499.  See  also,  as  to  this  statute.  Fechhelmer 
V.  Bank.  81  Gratt  056;  Dalngerfleld  v.  Thompson,  83 
Gratt  141:  4  Min.  Inst  (Srd  Ed.)  448,  447. 

fThc  act  says:  "In  any  case  in  which  an  action  of 
trespass  will  lie,  there  may  be  maintained  an  action 
of  trescpass  on  the  case." 

^alse  Imprisonment— Motive— Immaterial  to  Main- 
tcuaoe  of  Action.— See  principal  case  cited  In  Davis 
▼•  Johnson.  101  Fed.  Rep.  956. 

ISwne-Oamngea— Pees  of  Counsel.— in  Burruss  v. 
Hiaes,  94  Va.  480,  28  S.  £.  Rep.  87B.  the  court  said: 


plaintiff,  in  an  action  of  slander  In  which  tfe  was 
the  defendant  he  may  prove  as  damage  sustained 
by  him.  the  amount  of  the  fee  paid  by  him  to 
counsel  for  a  motion  to  quash  the  cairias. 
4.  Evidence-Motives  of  a  Party.-Where  the  moUves 
of  a  party  are  a  material  enquiry  In  a  cause,  any 
evidence  which  tends  in  any  degree  to  throw  light 
upon  them,  is  not  to  be  rejected,  though  the  court 
may  think  It  not  entlUed  to  much  weight  with  the 
jury. 

8.  Same— Record— Exception  Must  Be  Specific.  |— if  a 
record  Is  offered  in  evidence,  a  part  of  which  Is 
objected  to  by  the  other  party,  he  mnst  specify 
the  part  objected  to,  or  the  objection  may  be 
properly  overruled. 

6.  Action  on  the  Case— False  Imprisonment-Evidence. 
—In  an  action  on  the  case  for  false  imprisonment 
the  whole  record  of  the  case  in  which  the  Impris- 
onment occurred  is  competent  evidence  for  the 
plaintiff. 

7.  Same-Same— I>efence-Motlves.-iii  an  acUon  on 
the  case  for  false  imprisonment  if  the  defendant 
has  unlawfully  sued  out  process  of  arrest  against 
the  plaintiff,  and  has  caused  him  to  be  Imprisoned 
upon  it  and  the  process  has  been  afterwards  set 
aside  because  Illegally  Issued,  It  constitutes  no 
defence  to  the  party:  but  the  plaintiff  Is  entitled 
to  recover  damages  for  the  wrong  done  him,  with- 
out regard  to  the  motives  of  the  defendant,  or  the 
circumstances  attending  the  doing  of  the  wrongful 

and  unlawful  act 

65      •».  Same-Same-Elements  of  Recovery.-in  such 

a  case,  though  the  act  complained  of  was 
done  without  malice,  yet  being  unlawful  and  in 
violation  of  the  plaintiff's  right  he  Is  entitled  to 
recover  not  only  for  the  costs  he  has  incurred,  but 
for  the  loss  of  time,  interruption  to  his  business, 
and  the  suffering,  bodily  and  mentol,  which  the 
act  may  have  occasioned. 
9.  Formation  of  Juries— Irregularities— When  Objection 
Should  Be  Made.^-An  Irregularity  in  forming  a 
jury  mnst  be  objected  to  before  the  Jury  is  sworn, 
unless  the  party  is  shown  to  have  been  injured 
by  it 

This  was  an  action    for   trespass   on    the 
case    in    the    Circuit     court     of    Randolph 


"The  general  rule  is  that  counsel  fees  are  not 
recoverable  as  damages ;  but  on  the  trial  of  an  action 
for  malicious  prosecution  or  false  imprisonment, 
where  exemplary  damages  are  recoverable,  the  fees 
paid  or  incurred  to  counsel  for  defending  the  origi- 
nal suit  or  proceeding  may  be  proved,  and,  if 
reasonable  and  necessarily  incurred,  may  be  taken 
Into  consideration  by  the  Jury  in  the  assessment  of 
damages.  2  Qreenleaf  on  Ev.  466;  Parsons  v.  Harper, 
leOratt  64:  Marshall  v.  Betner,  17  Ala.  882;  Lawrence 
V.  Hagerman,  66  111.  68;  Zelgler  v.  Powell,  54  Ind.  178; 
Closson  V.  SUples,  42  Vt  200;  Eastin  v.  Bank  of 
Stockton,  66  Cal.  123;  Magmer  v.  Renk,  65  Wis.  864; 
Gregory  v.  Chambers,  78  Mo.  2W."  See  the  prin- 
cipal case  cited,  as  to  this  point  in  Ogg  v.  Murdock, 
25  W.  Va.  147.  See  also,  Bolton  v.  Vellines.  94  Va.  303, 
36  S.  E.  Rep.  847;  monographic  note  on  "Damages" 
appended  to  N.  &  P.  R.  R.  Co.  v.  Ormsby,  27  Gratt 
456;  12  Am.  &  Eng.  Enc.  Law  (2nd  Ed.)  785. 

lEvldence-Bxception  Must  Be  Specl«c.-See  foot- 
note  to  Trogdon  v.  Com.,  31  Gratt  862,  for  a  collection 
of  cases  in  point 

^Formation  of  Juries— Irregularities— When  Objection- 
Should  Be  Made.— See  monographic  note  on  "Juries" 
1  appended  to  Chahoon  v.  Com..  20  Gratt  783. 
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county,  brought  in  August,  1856,  by  William 
J.  Harper  against  Solomon  Parsons.  The 
declaration  contains  eleven  counts,  the  first 
of  which  is  as  follows: 

Virginia,  Randolph  county  to  wit:  Wil- 
liam J.  Harper  complains  of  Solomon  Par- 
sons, who  hath  been  summoned  in  a  plea 
of  trespass  on  the  case. 

First  count. — For  that  the  said  Solomon 
Parsons,  on  the  29th  day  of  October,  1855, 
at  the  county  aforesaid,  had  pending  in 
the  Circuit  court  of  Randolph  county,  an 
action  of  trespass  on  the  case  in  his  favor 
against  the  said  William  J.  Harper,  for 
words  alleged  to  have  been  spoken  of  and 
concerning  the  said  Solomon  Parsons  by 
the  said  Wm.  J.  Harper.  That  the  said 
Solomon  Parsons,  on  the  day  and  year 
aforesaid,  at  the  count  aforesaid,  mali- 
ciously, falsely,  and  without  probable  cause, 
made  complaint  before  Wm.  C.  Chenoweth, 
a  justice  of  the  peace  for  thecounty  of  Ran- 
dolph aforesaid,  under  oath,  that  he,  the 
said  Solomon  Parsons,  believed  that  the 
said  Wm.  J.  Harper  was  about  to  quit  this 
State  unless  he,  the  said  Wm.  J.  Harper, 
be  forthwith  apprehended.  That  the  said 
Solomon  Parsons,  on  the  day  and  year 
aforesaid,  maliciously  and  without  probable 
cause,  procured  the  said  justice  to,  and  the 
said  justice  then  and  there,  by  reason  of 
the  procurement  by  the  said  Solomon  Par- 
sons aforesaid,  did  then  and  there 
66  direct  *that  the  said  Wm.  J.  Harper 
should  give  bail  in  said  action  in  the 
sum  of  two  thousand  dollars ;  and  that  the 
said' Solomon  Parsons  thereupon,  on  the  day 
and  year  aforesaid,  maliciously  and  without 
probable  cause,  sued  out  of  the  clerk's  office 
of  the  said  court  in  which  the  said  action 
was  pending,  a  writ  of  capias  ad  responden- 
dum against  the  said  William  J.  Harper, 
reciting  the  orders  of  the  justice  aforesaid, 
directed  to  the  sheriff  of  said  county  of 
Randolph,  whereby  the  said  sheriff  was 
commanded  to  take  the  said  William  J. 
Harper  and  him  safely  keep  until  he  gave 
bond  and  security  in  the  sum  aforesaid,  or 
until  he  be  otherwise  discharged  by  law. 
That  the  said  Solomon  Parsons,  on  the  day 
and  year  aforesaid,  placed  the  said  capias 
ad  respondendum  in  the  hands  of  George 
McL/ean,  sheriff  of  the  said  county  of  Ran- 
dolph, and  procured  him  by  virtue  thereof, 
and  he,  the  said  George  McL/ean,  sheriff  as 
aforesaid,  on  the  30th  day  of  October,  1855, 
by  reason  of  the  said  procurement  by  the 
said  Solomon  Parsons,  and  under  color  of 
the  said  capias  ad  respondendum,  did  as- 
sault and  arrest  the  said  William  J.  Harper, 
and  commit  him  to  the  jail  of  the  sdid 
county  of  Randolph,  and  kept  him,  the  said 
William  J.  Harper,  in  the  said  jail  and  close 
confinement  for  a  long  space  of  time,  to 
wit,  two  days.  That  the  said  capias  ad 
respondendum  was,  by  the  said  court,  on 
the  28th  day  of  May,  1856,  quashed;  and 
the  plaintiff,  in  fact,  says,  that  by  means 
of  the  premises  he  is  greatly  injured  and 
damaged,  and  has  been  put  to  great  charges 
in  freeing  himself  from  said  imprisonment, 
and    forced    to   undergo   grievous  pains  of  | 


body  and  mind ;  and  during  his  imprison- 
ment was  hindered  from  exercising  his  law- 
ful employment,  trade  and  business,  and 
whereby  the  plaintiff's  reputation  was 
thereby  greatly  impaired  in  his  business. 
The  fourth,  fifth,  and  eighth  counts  were 
in    the   form  of  counts   for   trespass 

67  vi  et  armis.     The  others  varied  *ft'om 
the  first,    some   of  them   in   omitting 

the  charge  that  the  capias  was  sued  out 
maliciously  and  without  probable  cause; 
others  alleged  that  the  bond  which  the 
plaintiff  was  required  by  law  to  file  in  suing 
out  the  capias,  had  not  been  filed;  and 
others  averred  special  damage. 

The  defendant  appeared  and  demurred  to 
the  whole  declaration  and  each  count 
thereof;  and  the  plaintiff  joined  in  the  de- 
murrer. The  defendant  also  filed  the  gen- 
eral plea  of  ^*not  guilty;"  and  also  three 
special  pleas,  upon  which  issues  were 
joined.  But,  as  no  questions  arose  on  the 
special  pleas,  they  need  not  be  further 
noticed.  Subsequently  the  demurrer  to  the 
first  and  ninth  counts  were  withdrawn,  that 
to  the  third  count  was  sustained,  and  the 
demurrers  to  the  whole  declaration,  and  to 
the  other  counts  were  overruled. 

The  action  came  on  to  be  tried  at  the  Oc- 
tober term  of  the  court  for  1858,  when  the 
plaintiff,  having  introduced  in  evidence  to 
the  jury  the  judgment  of  the  court  quashing 
the  capias  and  bond  taken  in  pursuance 
thereof,  issued  in  the  case  of  the  defendant 
against  the  plaintiff,  and  referred  to  in  the 
plaintiff's  declaration,  offered  to  prove  by 
his  counsel  in  that  case,  that  the  plaintiff 
had  paid  him  at  least  ten  dollars  for  his 
services  in  making  the  motion  to  quash 
said  capias.  To  the  introduction  of  this 
evidence  the  defendant,  by  his  counsel,  ob- 
jected ;  but  the  court  overruled  the  objection ; 
and  the  defendant  excepted. 

In  the  progress  of  the  trial,  the  plaintiff 
introduced  a  witness  named  Phillips,  who, 
after  stating  that  in  October,  1855,  he  lived 
seven  miles  from  the  defendant  and  eight 
from  the  plaintiff;  and  that  the  plaintiff 
was  making  improvements  on  his  farm, 
and  his  credit  was  considered  good,  said: 
**That  he  was  at  the  defendant's  about  the 
1st  of  October,  1855;  said  defendant  then 
said  that  Harper,  the  plaintiff,  penned  up 
some  of  his,    defendant's,    cattle  in  a 

68  pen,  where  they  had   nothing  to  *eat 
or  drink,  and  had  kept  them  there  for 

some  time.  That  his,  defendant's,  religion 
would  not  bar  him  from  going  to  work  on 
said  Harper,  and  that  he  would  make  use 
of  it  at  the  next  Circuit  court.  That  de- 
fendant seemed  to  be  somewhat  in  a  pas- 
sion." To  the  introduction  of  this  evidence, 
except  the  last  sentence,  the  defendant  ob- 
jected as  irrelevant  and  improper;  but  the 
court  overruled  the  objection ;  and  the  de- 
fendant excepted. 

In  the  further  progress  of  the  cause,  the 
plaintiff  introduced  in  evidence  the  deposi- 
tion of  David  Gibson,  who,  after  stating, 
in  answer  to  interrogatories,  that  he  was 
slightly  acquainted  with  the  plaintiff  and 
defendant,  living  eighty  miles   from  them; 
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that  he  was  president  of  the  Bank  of  the 
Valley,  at  Romney,  and  had  been  connected 
with  it  as  president  or  director  for  thirty- 
five  years ;  that  the  plaintiff  had  some  years 
previous,  but  not  for  years  past,  frequently 
borrowed  money  at  said  bank;  and  that  he 
knew  of  no  communication  from  the  de- 
fendant or  anyt>ody  else,  as  to  the  credit  of 
the  plaintiff,  being*  received  by  the  bank 
or  any  of  its  officers  in  the  fall  of  1855  or 
1856,  but  that  he  understood  from  common 
minor,  about  that  period,  that  the  plaintiff 
was  in  jail  in  Randolph  county,  and  that 
it  ffrew  out  of  a  suit  between  the  plaintiff 
and  defendant ;  the  plaintiff  put  to  him  the 
following":  ** State  whether  or  not  the  rumor 
of  the  imprisonment  of  complainant  affected 
his  credit  at  said  office ;  and  if  so,  to  what 
extent?"  To  which  he  answered,  that  he 
could  not  say.  He  did  not  remember  that 
he  ever  a^ed  for  a  loan  that  was  refused, 
if  the  bank  was  in  a  condition  to  make  it ; 
or  that  he  had  asked  for  a  loan  since  the 
mmor  had  been  heard.  And  then  the  wit- 
ness stated :  ^'In  the  fall  of  the  year  1854  or 
1855,  I  think  it  was  in  1855,  I  came  down 
Clover  run  and  crossed   Cheat  river,  and  as 

I  passed  the  house  of  Dr.  Parsons,  he 
69       came  out  and  *  walked  some  distance 

with  me,  and, I  was  enquiring  as  to 
the  ownership  of  property  as  we  passed; 
and  when  I  enquired  as  to  the  ownership  of 
a  tract  on  the  opposite  side  of  the  river,  he 
said  it  belong'ed  to  the  complainant ;  and  I 
then  said  that  the  father  of  the  complainant 
owned  a  long-  string  of  lands  on  Clover  run. 
He  replied  yes,  the  Harpers  hold  a  good 
deal  of  property,  but  they  are  very  much 
involved."  The  witness  stated,  that  when 
he  returned  home,  he  shortly  afterwards 
told  James  Parsons  what  Dr.  Parsons  had 
told  him  of  the  embarrassment  of  the  Har- 
pers, he  having  been  an  endorser  on  their 
paper;  but  it  did  not  seem  to  have  had  any 
effect  upon  him,  for  he  endorsed  for  them 
afterwards.  That  plaintiff  did  not  have  a 
note  in  bank  at  that  time  or  since,  but  his 
father  or  brother  had. 

The  defendant,  by  his  counsel,  moved  the 
court  to  exclude  so  much  of  said  deposition 
as  is  above  giyen  in  plaintiff's  own  words ; 
bat  the  court  overruled  the  motion,  and  ad- 
mitted the  evidence;  and  the  defendant 
again  excepted. 

In  the  further  progress  of  the  trial,  the 
plaintiff  offered  in  evidence  the  wholtf  of 
the  record  in  the  case  of  the  defendant 
against  the  plaintiff,  in  which  the  capias 
referred  to  in  the  declaration  was  sued  out. 
In  this  case  a  trial  had  been  had,  and  there 
was  a  verdict  and  judgment  for  the  defend- 
ant; and  it  does  not  appear  that  Parsons 
had  executed  the  bond  required  by  law  upon 
obtaining  the  order  of  the  justice  to  hold 
Harper  to  bail.  To  the  introduction  of  this 
record,  (except  so  much  as  related  to  the 
isBuing  of  the  capias  and  the  disposition 
thereof  by  the  court,)  and  particularly  to 
the  reading-  of  the  declaration  and  the  find- 
ing of  the  jury,  the  defendant  objected  as 
irrelevant,  there  being  no  charge  in  the 
declaration  that  the  suit  for  slander  was 


improperly,  or  maliciously,  or  without  prob- 
able cause,  prosecuted.     But  the  court 

70  overruled  the  objection,  and  *aUowed 
the  whole   record   to   go  in  evidence  j 

and  the  defendant  again  excepted. 

After  the  evidence  hereinbefore  referred 
to  had  been  iiitroduced,  and  the  plaintiff 
had  introduced  evidence  tending  to  prove 
that  no  bond  had  been  given  by  Parsons* 
before  suing  out  said  capias  as  required  by 
law,  and  also  evidence  that  the  capias  had 
been  quashed ;  and  had  also  introduced  evi- 
dence tending  to  show  want  of  probable 
cause,  and  malice  on  the  part  of  the  defend-' 
ant  in  suing  out  said  capias ;  after  the  case 
had  been  argued  by  counsel  and  before  the 
jury  had  retired  to  consider  of  their  verdict, 
the  plaintiff  moved  the  court  to  instruct 
the  jury,— That  if  they  believed  that  the 
case  of  Parsons  against  Harper  was  pend' 
ing  on  the  29th  of  October,  1855,  in  the 
Circuit  court  of  Randolph  county;  that 
Parsons  by  himself  or  his  counsel  sued  out 
the  capias  which  had  been  read  in  evidence ; 
that  on  the  30th  of  October  Parsons  caused 
said  capias  to  be  placed  in  the  hands 
of  George  McLrean,  Sheriff  of  Randolph 
county,  and  procured  him  and  he  did,  under 
color  of  said  capias,  take  and  imprison  the 
said  Harper ;  and  that  on  the  28th  of  May, 
1856,  the  court  ordered  the  said  capias  to  be 
quashed,  **no  matter  whether  there  was 
probable  cause  to  believe  that  the  plaintiff 
was  about  to  quit  this  State  or  not ;  no 
matter  whether  the  conduct  of  Parsons  was 
malicious  or  not ;  no  matter  whether  a  jus- 
tice directed  the  plaintiff  to  be  held  to  bail 
or  not ;  no  matter  whether  the  said  capias 
was  issued  under  the  advice  of  counsel  or 
not;  no  matter  whether  the  failure  to  file 
a  bond  was  the  result  of  mistake  or  not ;  no 
matter  whether  the  plaintiff  might  have 
obtained  his  release  from  the  said  imprison- 
ment sooner  than  he  did  or  not;  no  mat- 
ter whether  there  is  other  proof  of  damage 
or  not ;  if  neither  the  said  Parsons  nor  any 
other  persons  for  him  filed  in  the  clerk's 
office  a  bond,  the  plaintiff.  Harper  has  a 
right  to  recover  damages,  and  the  jury 

71  must  find   for    the    *said    plaintiff." 
Which  instructions  the  court  gave  to 

the  jury :  And  the  defendant  again  excepted. 
In  the  progress  of  the  trial  the  defendant 
introduced  the  evidence  of  Jacob  Bush  which 
tended  to  prove  that  the  plaintiff  during 
the  summer  and  fall  of  1855  contemplated 
going  to  California;  but  there  being  no 
evidence  tending  to  prove  that  the  defend- 
ant had  any  information  of  this  supposed 
contemplated  going  to  California,  except 
that  the  said  Bush  had  told  the  same  to  the 
bank  officers  at  Weston,  in  Lewis  county; 
and  the  plaintiff  having  offered  other  evi- 
dence part  of  which  tended  to  prove  that 
the  defendant  sued  but  the  said  capias  ma- 
liciously, the  court  refused  to  instruct  the 
jury  on  the  motion  of  the  defendant — **That 
if  from  the  evidence  they  believed  the  de- 
fendant had  probable  cause  to  believe  and 
did  believe  at  the  time  he  sued  out  the 
capias,  and  had  the  plaintiff  arrested,  as 
set  forth  in  the  declaration,  that  the  plain- 
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tiff  was  about  to  depart  from  Virginia,  that 
then  the  jury  should  find  only  nominal 
damages  for  the  plaintiff,  including  his 
reasonable  expenses  in  quashing  said 
capias.  And  the  defendant  again  excepted. 
There  was  a  verdict  and  judgment  for  the 
plaintiff  for  one  thousand  dollars,  with  in- 
terest from  the  day  of  trial ;  and  thereupon 
Parsons  applied  to  this  court  for  a  super- 
sedeas; which  was  awarded. 

Price,  for  the  appellant. 

Shcffey  and  Hoffman,  for  the  appellee. 

JUEE,  J.  The  first  point  made  for  the 
plaintiff  in  error  is  upon  the  demurrer  to  the 
whole  declaration  for  alleged  misjoinder  of 
counts.  Some  of  the  counts  are  upon  causes 
of  action  for  which  trespass  could  certainly 
be  maintained,  and  these,  it  is  said,  could 
not  be  united  in  the  same  declaration  with 
the  others  which  are  strictly  appropriate  to 

the  action  of  trespass  on  the  case. 
72  *That   this   would  be  so  at  common 

law,  there  is  no  doubt,  and  such  mis- 
joinder would  be  fatal  on  general  demurrer. 
Our  statute  however  in  relation  to  the  action 
of  trespass  on  the  case,  has,  I  think,  mate- 
rially modified  the  rule  as  to  misjoinders. 
By  ch.  148  of  the  Code  of  Virginia,  section 
7,  (at  p.  589)  it  is  provided  that  in  any  case 
in  which  an  action  of  trespass  will  lie,  there 
may  be  maintained  an  action  of  trespass  on 
the  case. — ^Thus,  then,  upon  the  several 
causes  of  action  in  this  declaration  for 
which  trespass  would  lie,  case  may  be 
maintained ;  and  as  the  action  is  case,  and 
the  declaration  purports  in  its  introduction, 
to  be  wholly  in  case,  those  counts  for  the 
matters  of  which  it  is  said  trespass  would 
lie,  may  be  considered  counts  in  case  with 
as  much  propriety,  as  counts  in  trespass. 
And  being  for  matters  which  are  made  the 
subjects  of  counts  in  case  by  the  statute, 
there  can  be  no  reason  why  they  may  not 
be  properly  united  with  others  which  are 
appropriate  at  common  law  to  the  same 
action.  That  the  object  of  the  legislature 
was  to  remove  the  difficulties  at  common 
law  growing  out  of  the  nice  distinctions 
between  the  cases  in  which  trespass  was 
the  proper  action  and  those  in  which  the 
remedy  was  case,  may  be  true,  but  in  carry- 
ing out  this  object,  they  have  abolished  in 
effect  the  distinction  between  these  different 
causes  of  action  in  a  declaration  in  case ; 
for  that  they  may  be  united  in  such  a  dec- 
laration, is,  as  it  seems  to  me,  a  necessary 
corollary  from  the  provision  which  author- 
ities case  to  be  maintained  where  the  action 
of  trespass  would  lie  also. 

I  think  there  is  nothing  in  the  objection, 
and  that  the  demurrer  was  properly  over- 
ruled. 

Upon  the  separate  demurrers  to  the  sev- 
eral counts  in  the  declaration,  the  counsel 
for  the  plaintiff  in  error  has  forborne  to 
insist  except  as  to  those  in  which  there  is 
no  averment  of  malice  or  want   of  probable 

cause ;  and  very  properly,  as  all  those 

73        counts  are  clearly   good.     And  as  *to 

those  in  which  neither  malice  nor  want 


of  probable  cause  is  averred,  I  think  no 
serious  doubt  can  be  entertained.  If  the 
party  had  given  the  bond  required  by  law 
upon  suing  out  the  capias,  in  a  suit  upon 
it  for  the  damages  sustained  by  the  defend- 
ant in  the  action  by  reason  of  his  arrest 
and  imprisonment  through  the  act  of  the 
plaintiff  or  otherwise,  no  averment  of 
malice  or  want  of  probable  cause  would  be 
necessary ;  and  the  plaintiff  cannot  be  leas 
liable  nor  can  more  be  required  to  be  averred 
where  the  capias  is  unlawfully  sued  out 
without  giving  the  bond.  For  if  one  be 
arrested  and  imprisoned  upon  a  capias  sued 
out  by  another  unlawfully,  or  without  com- 
plying with  the  condition  upon  which  it 
might  lawfully  be  issued,  and  which  is 
afterwards  set  aside,  he  is  clearly  entitled 
to  recover  damages  for  the  injury  he  has 
sustained  without  reference  to  the  particular 
motive  by  which  the  party  suing  out  the 
capias  may  have  been  prompted,  thoug'h 
where  the  suing  out  the  process  was  throug'h 
malice  and  without  any  reasonable  cause, 
the  damages  would  doubtless  be  aggravated 
because  of  the  motives  by  which  the  party 
was  actuated.  2  Stark.  Ev.  261 ;  3  Rob.  P. 
619;  Parsons  v.  Woyd,  3  Wils.  R.  341;  S. 
C.  2  Wm.  Bl.  R.  845;  Turner  v.  Felgate,  1 
Lev.  R.  95 ;  1  Sid.  R.  272 ;  T.  Ray.  R.  73 ; 
Barker  v.  Braham,  3  Wils.  R.  368 ;  Codring- 
ton  V.  Uoyd,  8  Ad.  &  El.  449  (35  Eng.  C. 
L,.  R.  433) ;  Curry  v.  Pringle,  11  John.  R. 
444 ;  Bissell  v.  Gold,  1  Wend.  R.  210.  And 
even  in  case  of  a  misnomer  in  the  capias 
though  the  right  party  be  arrested,  yet  he 
can  maintain  trespass  against  the  plaintiff, 
and  the  process  will  be  no  justification. 
Shadgett  v.  Clipson,  8  East's  R.  328;  Mead 
V.  Hawes,  7  Cow.  R.  332 ;  Griswold  v.  Sedg- 
wick, 6  Cow.  R.  456 ;  Same  v.  Same,  1  Wend. 
R.  126. 

I  think  there  was  no  just  objection  to  the 
proof  of  the  fee  paid  by  the  plaintiff  in  the 
action  to  counsel  to  set  aside  the  process 
under  which  he  had  been  arrested,  and 
74  *procure  his  discharge  from  imprison- 
ment. Several  of  the  counts  in  the 
declaration  allege  that  the  plaintiff  was  put 
to  great  charges  and  costs  in  obtaining  his 
release  from  imprisonment,  and  the  fee  paid 
for  that  purpose  to  counsel  might  be  given 
in  evidence  to  the  jury.  Bull.  N.  P.  13; 
Sandback  v.  Thomas,  1  Stark.  R.  306;  2 
Greenl.  Ev.  {  456,  and  authorities  cited  in 
note  n,  1  and  3. 

The  whole  fee  paid  would  not  necessarily 
be  allowed  by  the  jury,  for  they  would  judge 
of  its  reasonableness,  and  in  their  estimate 
would  allow  only  what  they  thought  just 
and  proper  on  that  account ;  but  there  could 
be  no  objection  to  its  being  proven  that 
the  fee  was  paid. 

In  reference  to  the  subject  of  the  second 
and  third  bills  of  exceptions  it  may  be  re- 
marked that  whilst  it  is  not  at  all  times 
easy  to  see  the  exact  bearing  of  evidence 
offered  upon  the  issue  between  the  parties, 
it  is  sometimes  difficult  to  say  that  it  is  so 
utterly  irrelevant  that  it  njay  mislead  the 
jury  and  should  for  that  cause  be  excluded. 
Evidence  may  seem  not  to  bear  immediately 
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and  directly  upon  the  contested  matters  of 
fact  in  the  cause,  yet  it  may  serve  to  illus- 
trate the  conduct  of  a  party  by  throwing 
light  upon  the  motives  by  which  he  may 
have  been  prompted ;  and  where  this  is  a 
material  inquiry  if  the  evidence  tend  to  do 
this  in  any  degree,  it  ought  not  to  be  re- 
jected although  the  court  may  think  it  not 
entitled  to  great  weight  with  the  jury.  Now 
the  evidence  of  both  Phillips  and  Gibson 
was  of  this  character.  A  short  time  before 
the  capias  was  sued  out,  the  defendant 
spoke  to  the  witness  Phillips  in  an  angary 
and  excited  manner  about  the  plaintiff, 
complained  of  an  alleged  injury  that  he  had 
received  from  him,  and  intimated  a  deter- 
mined purpose  *'to  go  to  work"  upon  him, 
and  to  make  -some  use  of  the  matter  against 
him  at  the  next  Circuit  court.  The  feeling 
which  he  manifested  was  of  any  thing  but 
a  kind  and  friendly  character. — The  witness 
Gibson  was  the  president  of  a  branch 

75  bank  *at  which  the  plaintiff  had  been 
a    borrower,  •in  the  town  of  Romney, 

Some  distance  from  the  residence  of  these 
parties;  and  being  on  a  visit  to  Randolph 
county,  he  fell  in  with  the  defendant ;  and 
in  conversation,  the  latter  very  unnecessa- 
rily introduced  the  subject  of  the  indebted- 
ness of  'Hhe  Harpers,"  (no  doubt  including 
the  plaintiff,)  and  made  a  remark  plainly 
calculated  to  impair  their  credit  at  bank,  and 
which  appears  to  have  had  its  effect  upon 
the  mind  of  the  witness.  If  the  testimony 
of  these  witnesses  did  not  bear  directly 
upon  the  subject  of  the  capias  sued  out  by 
the  defendant,  it  certainly  tended  to  show 
the  mind  and  feeling  of  the  defendant  to- 
wards the  plaintiff,  and  with  the  other  cir- 
cumstances of  the  case  might  serve  to  make 
out  the  malice  imputed  to  him. — Chambers 
▼.  Robinson,  1  Str.  R.  691 ;  2  Stark.  Ev.  2 
(A\  2  Greenl.  Kv.  {  453,  and  authorities 
cited.  I  cannot  undertake  to  say  that  the 
Circuit  court  erred  in  permitting  it  to  go 
to  the  jury  to  have  such  weight  as  they 
might  think  it  entitled  to. 

The  fourth  bill  of  exceptions  was  to  the 
introduction  of  the  record  of  the  case  in 
which  the  affidavit  was  made  and  the  capias 
complained  of  sued  out.  It  is  conceded  that 
ao  much  of  the  record  as  disclosed  the  suing 
out  of  the  process,  and  that  it  was  quashed 
by  the  court,  might  properly  have  been  in 
evidence,  but  it  is  insisted  that  all  the  rest 
was  inadmissible. 

In  general,  when  a  record  is  to  be  given 
in  evidence*  the  whole  record  should  be 
produced.  Thus  it  is  said  where  any  record 
is  exemplified,  the  whole  record  must  be 
exemplified ;  for  the  construction  must  be 
taken  from  the  view  of  the  matter  taken 
together.  3  Inst.  173 ;  3  Bac.  Ab.  by  Bou- 
vicr  (Phil.  Bd.  1852)  **Evidence,"  F.  p. 
536;  and  Chief  Baron  Comyn  says  **the 
whole  record  which  concerns  the  matter  in 
question  ought  to  be  produced,"  4  Com. 
Big.  ''Evidence,"  A,  4,  p.  89;  2  Phil.  Ev. 
188.     There   may   be   cases  doubtless 

76  *in  which  by  way  of  exception  to  the 
general  rule,  parts  of  the  record  have 

been   held    sufiScient   for   the    purpose   for 


which  they  were  introduced;  but  in  them 
there  could  be  no  objection  to  the  production 
of  the  whole.  And  although  it  might  have 
been  sufficient  in  this  case,  if  the  party 
desired  only  to  prove  the  suing  out  of  the 
capias  and  that  it  was  quashed,  to  read  so 
much  of  the  record  as  went  to  that  extent, 
yet  I  conceive,  the  party  had  a  right  to  read 
the  whole.  If  there  was  any  portion  of  it 
not  proper  for  the  consideration  of  the  jury, 
the  party  should  have  pointed  it  out  dis- 
tinctly, and  asked  the  court  to  instruct  the 
jury  to  disregard  it.  See  Buster's  ex' or  v. 
Wallace,  4  Hen.  &  Munf.  82;  Harriman  v. 
Brown,  8  I^igh  697.  The  objection  there- 
fore was  too  broad  and  not  made  in  the 
proper  mode.  But  I  do  not  perceive  why 
the  whole  record  was  not  proper  for  the  jury. 
All  the  facts  and  circumstances  connected 
with  or  surrounding  the  transaction  in  issue 
are  proper  to  be  considered  for  its  more 
perfect  elucidation ;  1  Greenl.  Ev.  2  108  et 
seq.,  2  Ibid.  {  89.  The  record  offered  was  of 
the  case  in  which  the  affidavit  and  capias 
complained  of  occurred,  and  the  facts  which 
it  disclosed  were  closely  connected  with  the 
wrongful  act  complained  of.  It  showed 
that  the  defendant  had  instituted  an  action 
against  the  plaintiff  for  malicious  defama- 
tion, claiming  a  large  amount  of  damages, 
and  had  caused  the  plaintiff  to  be  unlawfully 
arrested  and  imprisoned  to  answer  this  de- 
mand.— It  further  showed  that  his  allega- 
tions were  unfounded,  that  he  had  no  cause 
of  action,  and  that  he  had  not  the  slightest 
ground  on  which  to  sue  out  the  capias.  All 
this,  as  it  seems  to  me,  was  strictly  germain 
to  the  issue  between  the  parties,  and  was 
matter  which  the  jury  might  well  consider 
on  the  question  of  malice  in  connection 
with  the  other  circumstances  of  the  case, 
and  in  making  their  estimate  of  the  dam- 
ages which  the  party  was  entitled  to  re- 
cover. 2  Greenl.  Ev.  {  89:  Ibid.  { 
77  *267 ;  Merest  v.  Harvey,  6  Taunt.  R. 
442;  Bracegirdle  v.  Orford,  2  Maule  8l 
Sel.  77;  Tullidge  v.  Wade,  3  Wils.  R.  48; 
Shafer  v.  Smith,  7  Har.  &  John.  67;  2 
Greenl.  Ev.  }  272.  Upon  both  grounds,  I 
think  the  court  properly  permitted  the  record 
to  be  read. 

The  fifth  bill  of  exceptions  related  to  the 
instruction  given  b3'  the  court  to  the  jury, 
on  the  motion  of  the  plaintiff  below,  and  is 
much  complained  of  by  the  plaintiff  in  error 
here.  The  instruction  was  given  after  the 
case  had  been  argued  before  the  jury ;  and 
it  may  be  inferred,  from  its  peculiar  char- 
acter, that  it  was  drawn  up  by  the  plain- 
tiff's counsel,  with  a  view  to  meet  various 
argniments  urged  by  the  defendant's  coun- 
sel, which  they  deemed  unsound.  It  is  cer- 
tainly not  a  model  of  judicial  brevity  or 
skillful  generalization  ;  and  the  court  might 
well  have  declined  giving  it  in  the  precise 
terms  demanded,  and  have  modified  it 
so  as  to  propound  the  law  in  more  succinct 
and  general  terms.  As  it  did  give  it,  how- 
ever, in  the  terms  of  the  bill  of  exceptions, 
the  only  inquiry  here  is  what  proposition 
of  law  it  announces,  and  whether  it  be  cor- 
rect or  otherwise.     And  it  seems  to  amount 
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simply  to  this:  That  if  the  jury  believed 
the  defendant  had  unlawfully  sued  out  pro- 
cess of  arrest  against  the  plaintiff,  and  had 
caused  him  to  be  imprisoned  upon  it,  and 
the  process  was  afterwards  set  aside  because 
illegally  issued,  it  constituted  no  defence 
to  the  party,  but  that  the  plaintiff  was  en- 
titled to  recover  damages  for  the  wrong 
done  him,  without  regard  to  the  motives  of 
the  defendant,  or  the  circumstances  attend- 
ing the  doing  of  the  wrongful  and  unlaw- 
ful act.  Thus  construed,  the  instruction 
involves  no  other  question  than  what  has 
been  already  considered  upon  the  demurrers 
to  the  several  counts  in  the  declaration ; 
and  I  will  not  repeat  what  has  been  said  as 
to  them.  I  think  there  is  nothing  in  the 
instruction  for  which  the  judgment  should 
be  disturbed. 

78  •With  regard  to  the  instruction 
moved  for  by  the  defendant,  the  re- 
fusal to  give  which  by  the  court  constitutes 
the  subject  of  his  sixth  bill  of  exceptions, 
it  may  be  remarked,  that  as  it  does  not  ap- 
pear that  any  evidence  was  offered  tending 
to  show  that  he  had  probable   cause   to  be- 

.  lieve,  and  did  believe,  when  he  sued  out  the 
capias,  that  the  plaintiff  in  the  action  was 
about  to  depart  from  the  State,  the  instruc- 
tion asked  for  was  of  so  abstract  a  character 
that  the  refusal  of  the  court  might  be  jus- 
tified upon  that  ground.  But  even  if  the 
party  had  probable  cause  to  apprehend  his 
departure,  yet  if  he  sued  out  the  process 
unlawfully,  and  caused  the  plaintiff  to  be 
imprisoned,  the  recovery  of  the  latter  was 
not  to  be  restricted  to  merely  nominal  dam- 
ages and  the  costs  of  setting  aside  the  pro- 
cess. For,  although  if  the  act  were  done 
without  malice,  the  party  might  not  be  lia- 
ble to  exemplary  and  vindictive  damages; 
yet,  certainly,  the  act  being  unlawful,  and 
in  violation  of  the  plaintiff's  right,  he  was 
entitled  to  recover  for  the  loss  of  time,  in- 
terruption of  his  business,  and  the  suffer- 
ing, bodily  and  mental,  which  the  act 
might  be  shown  to  have  occasioned.  I 
think,  therefore,  the  instruction  was  prop- 
erly refused. 

Another  and  the  last  ground  of  error 
alleged,  is  that  the  jury  was  not  legally 
constituted.  This  was  probably  assigned 
through  inadvertence.  The  8th  section  of 
chapter  162  of  the  Code,  which  requires 
twenty-four  jurors  to  be  summoned,  wheie 
a  special  jury  is  allowed,  of  whom  eighteen 
are  to  be  chosen  by  lot,  has  been  replaced 
by  the  twenty-seventh  section  of  chapter  27 
of  the  Sessions  Acts  of  1853,  (p.  46,)  which 
requires  the  panel  to  be  twenty,  and  sixteen 
to  be  chosen  therefrom  by  lot.  So  that  the 
jury  was  constituted  strictly  in  the  manner 
prescribed  by  the  existing  law.  But  if  it 
had  been  otherwise,  and  there  had  been 
irregularity  in  forming  the  jury,  unless 
the  party  is   shown  to   be  injured   by 

79  *it,  the   objection   should   have   been 
made  before  the  swearing  of  the  jury. 

Sess.  Acts  1852,    ch.  27,  {  25.     Certainly   it 
would  come  too  late  when  made  for  the  first 
time  in  this  court. 
I  am  of  opinion  to  affirm  the  judgment. 


The  other  judges  concurred  in  the  opinion 
of  Lee,  J. 

Judgment  affirmed. 
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*Hogan   V.    Wilmoth. 

July  Term,   1860,  Dewisbnrg-. 


I.  Slander— Common  Law— Charge  of  False  Swoarinc 
—Declaration.*— To  maintain  an  action  at  common 
law  for  a  charffe  of  false  swearinff,  the  declaration 
must  show  not  only  tlie  Judicial  proceedimr  in 
which  the  evidence  was  ffiven,  but  that  the  charge 
of  the  defendant  had  reference  to  the  evidence 
of  the  plaintiff  ffiven  in  that  case. 

a.  Same— Statutory— Declaration.— In  an  action  of 
slander,  if  the  plaintiff  proceeds  under  the  stat- 
ute,  he  must  in  his  declaration  aver  that  the 
words  from  their  usual  construction  and  common 
acceptation  are  construed  as  insults,  and  tend  to 
violence  and  breach  of  the  peace,  or  else  employ 
some  other  equivalent  averment  to  denote  that 
the  words  are  actionable  under  the  statute. 

a.  Same— 5ame—5ame.t— Where  the  declaration  does 
not  show  by  the  proper  averments,  that  the  action 
is  under  the  statute,  it  may  be  demurred  to  as  de- 
fective.  unless  it  sets  out  properly,  and  in  sub- 
stantial  compliance  with  the  rules  of  pleading, 
such  a  charge  as  constitutes  defamation  at  the 
common  law. 

4.  Same— Same— Common  Law— Jolnder.t— The  com- 
mon law  and  statutory  causes  of  action  cannot  be 
blended  in  one  count. 

This  was  an  action  of  slander,  brought  in 
April,  1858,  in  the  County  court  of  Rock- 
bridge, by  William  Wilmoth  against  John 
Hogan.  The  declaration  contained  two 
counts.  In  the  first,  after  the  usual  collo- 
quium of  the  good  character  of  the  plaintiff, 
and  that  he  had  never  been  guilty,  or  until 
the  grievances  thereinafter  complained  of, 
been  suspected  to  have  been  guilty,  of  per- 


*Slander— Common  Law— Charge  of  False  Sw< 
Ins— Declaration.— In  Shroyer  v.  Miller,  8  W.  Va.  160, 
the  court,  citing*  the  principal  case  to  sustain  the 
proposition,  said,  that  it  was  not  aware  that  it  had 
ever  been  held  in  an  action  for  slander  at  common 
law,  upon  a  charge  of  perjury,  that  it  must  be 
averred  in  the  declaration  that  the  facts  sworn  to 
by  the  plaintiff  were  material  to  the  proceedings 
pending  at  the  time  of  the  alleged  false  swearing; 
or  that  it  was  indispensable  to  set  out  and  charge  all 
the  facts  constituting  such  offence  with  the  same 
technical  strictness  as  would  be  required  in  an 
indictment  for  the  same  offence. 

tSame— Statutory — Declaration.  —  in  Sweeney  v. 
Baker,  18  W.  Va.  210,  the  court  cited  the  principal 
case  as  authority  for  the  proposition  that  where  a 
count  in  an  action  for  libel  is  not  based  on  the  statute, 
it  is  bound  to  set  out  such  a  charge  as  constitutes  a 
defamation  at  common  law.  See  also,  Moseley  v. 
Moss,  6  Oratt.  534. 

tSame— Same— Common  Law— Joinder.— It  seems  to 
be  a  well-settled  principle  of  law  that  the  common 
law  and  statutory  causes  of  action  for  slander  can- 
not be  blended  in  one  count  See  the  principal  case 
cited  as  authority  on  this  point  in  Chaffln  v.  Lynch, 
88  Va.  116,  1  S.  £.  Rep.  808;  Payne  v.  Tancil,  96  Va 
206.  85  S.  E.  Rep.  725. 
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jury  or    any  such    crime,     it  alieg^ed  that 
before  the  committing  of  the  alleged  griev- 
ances complained  of,  a   certain    action  had 
been  depending  before  Samuel  John- 

81  ston  *^and   Andrew  J.  Hamilton,  jus- 
tices   of   the   peace  for  the  county  of 

Rockbridge,  wherein  the  said  Wilmoth  was 
plaintiff,  and  the  said  Hogan  was  defend- 
ant, and  which  said  action  had  been  lately 
tried  before  the  said  justices;  and  on  the 
trial  the  plaintiff  had  been  examined  on 
oath,  and  had  given  his  evidence  by  the 
desire  of  the  defendant.  Yet  the  defendant, 
If  ell  knowing  th^  premises,  Ac, ,  and  mali- 
ciously intending  and  contriving  to  injure 
the  plaintiff  in  his  good  name,  &c.,  and  to 
cause  it  to  be  believed  by  his  neighbors, 
&C.,  that  the  plaintiff  had  been  and  was 
guilty  of  perjury,  and  to  subject  him  to  the 
pains  and  penalties  by  the  laws  of  this 
commonwealth  made  and  provided  against 
and  inflicted  upon  persons  guilty  thereof, 
and  to  vex,  Slc.  ,  the  plaintiff  heretofore,  to 
wit,    on   the  day  of  ,  in  a  certain 

discourse  which  he,  the  defendant,  had  with 
the  plaintiff,  of  and  concerning  him,  the 
plaintiff,  in  the  presence  and  hearing,  &c., 
then  and  there,  falsely  and  maliciously 
spoke  and  published  to  and  of  and  concern- 
ing the  said  plaintiff,  these  false,  scanda- 
lous, malicious,  and  defamatory  words  fol- 
lowing, that  is  to  say:  **You  (meaning  the 
plaintiff)  swore  to  a  lie  for  one  dollar  and 
twenty-five  cents." 

The  second  count,  without  any  colloquium 
or  reference  to  the  action  at  law,  stated 
that   on    the  day   of  April,    1857,  in  a 

conversation  between  the  plaintiff  and  de- 
fendant, in  the  presence  of  divers  citizens, 
the  defendant,  in  the  course  of  said  conver- 
sation, falsely  and  maliciously  spoke  and 
published  to  and  of  the  plaintiff,  these  false, 
scandalous,  malicious,  defamatory,  and  in- 
sulting words,  that  is  to  say:  **You  (mean- 
ing the  plaintiff)  swore  to  a  lie  for  one 
dollar  and  twenty-five  cents;"  thereby  then 
and  there  meaning  that  the  plaintiff  was 
guilty  of  perjury. 

The  defendant  appeared  and  pleaded  ''not 
guilty,"    and    also   demurred   to    the 

82  declaration   and  each  count  ^thereof, 
and   the   plaintiff   took   issue   on  the 

plea,  and  joined  in  the  demurrer. 

The  cause  came  on  for  trial  in  June,  1859, 
when  the  court  overruled  the  demurrer ;  and 
there  was  a  verdict  and  judgment  for  the 
plaintiff  for  five  hundred  dollars.  To  this 
judgment  the  defendant,  Hogan,  obtained 
a  supersedeas  from  the  Circuit  court  of 
Rockbridge;  but  when  the  cause  came  on 
to  be  heard  in  that  court  the  judgment  was 
affirmed:  and  thereupon  Hogan  applied  to 
this  court  for  a  supersedeas;  which  was 
awarded. 

There  were  several  exceptions  to  rulings 
of  the  court  in  the  progress  of  the  trial  in 
the  County  court ;  but  they  were  not  noticed 
in  this  court. 

D.  £i.  Moore  and  Baldwin,  for  the  appel- 
lant. 

Uichie,  for  the  appellee. 


DANIEL,  J.  Neither  of  the  counts  in  the 
declaration  is  good  as  a  common  law  count 
in  slander.  To  say  of  a  party  that  he  swore 
to  a  lie  is  not  of  itself  actionable  at  com- 
mon law.  Such  a  charge  does  not  neces- 
sarily imply  perjury.  In  case  of  a  charge 
of  forswearing,  unless,  from  the  accompa- 
nying words,  it  be  clear  that  a  judicial  for- 
swearing was  meant,  the  plaintiff  must 
show  upon  the  record,  that  the  defendant 
alluded  to  some  particular  forswearing 
which  amounted  to  perjury.  1  Starkie  on 
Slander,  355;  Hopkins  v.  Beedle,  1  Caines 
R.  347. 

The  first  count  in  the  declaration,  whilst 
it  sets  out  in  its  prefatory  or  introductory 
statements,  that  the  defendant  in  error,  be- 
fore the  speaking  of  the  words  by  the  plain- 
tiff in  error,  had  been  examined  on  oath, 
and  had  given  his  evidence  as  a  witness  in 
an  action  depending  before  two  justices  of 
the  peace,  has  no  allegation  or  averment 
that  the  words  complained  of  were  spoken 
in  relation  to  said  evidence.  In  the  collo- 
quium, no  allusion  even  is  made  either 

83  to  the  action  aforesaid  or  to  the  *evi- 
dence,  of  the  plaintiff  in  error,  given 

therein.  The  defect  was  fatal.  Hawkes  v. 
Hawkey,  8  East's  R.  427;  3  Strobh.  R.  455; 
Sanderson  v.  Hubbard,  14  Verm.  R.  462. 

The  insufficiency  of  the  second  count  is 
still  more  obvious.  It  is  without  any  of 
the  introductory  averments  of  the  first 
count.  The  averment  in  the  innuendo,  that 
the  plaintiff  in  error,  in  speaking  the  words 
meant  to  charge  the  defendant  in  error  with 
perjury,  cannot  serve  to  supply  the  want  of 
previous  statements  showing  that  the  words 
were  spoken  in  reference  to  sworn  evidence 
given  by  the  defendant  as  a  witness  on  ex- 
amination in  a  judicial  proceeding.  An 
innuendo  is  explanatory  of  subject  matter 
sufficiently  expressed  before ;  and  it  is  ex- 
planatory of  such  matter  only ;  it  cannot 
extend  the  sense  of  the  words  beyond  their 
own  meaning,  unless  something  is  put  on 
the  record  for  it  to  explain.  Vanvechten 
V.  Hopkins,  5  John.  R.  211;  Sheely  v. 
Briggs,  2  Har.  A  John.  363;  Porter  v. 
Hughey,  2  Bibb's  R.  232;  Mosely  v.  Moss, 
6  Gratt.  534. 

It  seems  to  me  quite  clear,  also,  that, 
unless  certain  provisions  in  the  Code,  which 
will  be,presently  noticed,  are  to  be  construed 
as  having  altered  the  rules  of  pleading  in 
the  particular  under  consideration,  neither 
of  the  counts  can  be  sustained  as  a  sufficient 
count  for  insulting  words.  In  the  case  of 
Mosely  v.  Moss,  (just  cited)  this  court  held 
that  the  legislature  did  not  design,  by  the 
act  then  in  force,  to  interfere  with  the  com- 
mon law  actions  for  defamation;  that  a 
party  aggrieved  might  still  proceed  at  the 
common  law  as  if  the  statute  had  never 
been  made,  or  might  avail  himself  of  the 
statutory  remedy  when  applicable  to  his 
case.  That  if  he  proceeded  under  the  statute 
he  should  declare  under  the  statute;  and 
that  if  he  did  not  declare  under  the  statute 
his  declaration,  to  be  good,  should  properly 
charge  words  amounting  to  slander  at 

84  common  law ;  that  *he  could  not  blend 
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charges  for  the  statutory  and  the  com- 
mon law  grievance  in  the  same  count;  and 
that  when,  therefore,  the  plaintiff,  on  the 
face  of  his  declaration,  treated  the  griev- 
ance as  a  common  law  defamation,  he 
should  be  held  to  his  own  construction  of 
the  words,  and  required  to  make  out  such  a 
case  by  his  pleading  and  evidence;  and, 
failing  to  do  so,  could  not  recover  for  an 
insult ^under  the  statute. 

It  is  true,  there  is  some  apparent  conflict 
between  the  decision  of  the  court  in  Mosely 
V.  Moss  and  its  previous  decision  in  the 
case  of  Brooks  v.  Calloway,  12  Ltcigh  466 ; 
inasmuch  as  the  court,  in  affirming  in  the 
last  mentioned  case  the  judgment  of  the 
Circuit  court,  rejecting  the  plea  of  justifi- 
cation to  the  first  count  of  the  declaration 
— which,  whilst  it  averred  the  words  com- 
plained of  to  be  slanderous,  was  plainly 
defective  as  a  common  law  count  for  defa- 
mation— proceeded  on  the  assumption  that 
said  count  might  be  relied  on,  under  the 
statute,  though  it  neither  averred  that  the 
words  were  insulting,  nor  made  any  refer- 
ence to  the  statute,  to  indicate  that  the 
action  was  founded  on  it.  It  is  to  be  ob- 
served, however,  that  in  Brooks  v.  Calloway 
there  was  no  demurrer  to  the  declaration ; 
and  that  the  main  question  discussed  and 
considered,  was,  whether  treating  the  first 
count  as  a  count  for  insulting  words  under 
the  statute,  a  special  plea  of  justification 
to  part  of  the  words  charged  in  said  count 
ought  to  have  been  rejected  by  the  Circuit 
court;  whilst  in  Mosely  v.  Moss  there  was 
a  dembrrer  to  the  declaration,  in  passing 
upon  which,  the  question  how  far  the  mode 
of  declaring,  in  actions  for  defamation, 
had  been  regulated  or  affected  by  our  legis- 
lation, was  distinctly  presented  to,  and  fully 
considered  by,  the  court ;  and  that,  of  the 
four  judges  composing  the  court  in  the  last 
mentioned  case — all  of  whom  concurred  in 
sustaining  the  demurrer — three  were 
85  also  members  of  the  *court  in  Brooks 
V.  Calloway,  and  had  united  in  ren- 
dering the  decision  made  in  that  case. 

The  case  of  Mosely  v.  Moss  is,  therefore, 
I  think,  entitled  to  be  treated  as  furnishing 
the  rule  on  the  subject,  as  matters  stood 
under  our  former  statute.  Such  a  rule  is, 
as  I  conceive,  in  strict  accordance  with  the 
general  principles  of  pleadings,  it  being 
well  settled,  as  a  general  rule,  that  in  a 
statutory  action,  the  offence  or  act  charged 
to  have  been  committed  or  omitted  by  the 
defendant,  must  appear  to  have  been  within 
the  provision  of  the  statute,  and  all  the  cir- 
cumstances necessary  to  support  the  action 
must  be  alleged,  or  in  effect  appear  on  the 
face  of  the  declaration.  2  Saunders  on  PI. 
&  Ev.  410.  The  propriety  of  the  rule,  too, 
it  is  worthy  to  be  noticed,  has  been  strongly 
vindicated  by  the  decisions  of  one  of  our 
sister  States.  The  State  of  Mississippi,  at 
an  early  period,  adopted  our  act  of  1810,  and 
in  cases  arising  under  the  statute  there,  the 
Supreme  court,  in  repeated  decisions,  have 
uniformly  held  that,  in  counting  under  the 
statute,  the  declaration  must  contain  an 
averment,  that  the  words,  according  to  the  | 


common  acceptation,  were  insulting  and 
calculated  to  lead  to  violence  and  breach  of 
the  peace,  or  some  other  averment  of  like 
import.  Scott  v.  Peebles,  2  Smeedes  A 
Marsh.  546;  Davis  v.  f^arrington.  Walker's 
R.  304 ;  Warren  &  wife  v.  Norman  &  wife, 
lb.  387. 

It  is  argued,  however,  that  the  change  in 
the  law,  as  it  was  enacted  in  1810  and  in 
1830-31,  made  by  the  second  section  of  the 
one  hundred  and  forty-eighth  chapter,  and 
the  introduction  into  our  system  of  the  new 
provisions  to  be  found  in  the  forty-fourth 
section  of  the  one  hundred  and  seventy-sixth 
chapter,  of 'the  Code,  were  designed  by  the 
legislature  to  effect,  and  should  be  treated 
by  the  courts  as  affecting,  an  entire  abro- 
gation of  the  rule  in  question,  as  declared 
in    Mosely   v.    Moss;  and   that   now, 

86  whether  the  plaintiff  proceeds  *as  for 
defamation  at  common  law,  or  charges 

words  that  could  be  actionable  only  under 
the  statute,  no  demurrer  to  the  declaration 
is  to  preclude  the  jury  from  passing  on  the 
case.  It  is  said  that  the  main  reason  on 
which  the  rule  was  rested,  was  the  allesred 
necessity  of  informing  the  defendant  dis- 
tinctly whether  he  was  proceeded  against 
for  common  law  defamation,  or  merely  for 
insulting  words;  a  necessity  (as  was  sup- 
posed) arising  out  of  the  consideration  that, 
as  the  law  formerly  was,  the  character  of 
the  defence  allowable  was  dependent  on  the 
nature  of  the  accusation ;  a  plea  of  the  truth 
of  the  words  being  admissible  in  cases  of 
common  law  defamation,  and  not  in  cases 
of  words  actionable  only  by  the  statute, 
that  the  Code  now  allows  the  defendant  in 
each  class  of  cases  to  plead  the  truth  of  the 
words,  and  that,  consequently,  there  no 
longer  exists  (if  there  ever  existed)  any 
necessity  for  or  propriety  in  the  rule  re- 
quiring the  plaintiff  to  show  by  his  decla- 
ration whether  he  imputes  to  the  defendant 
a  slander  or  merely  an  insult. 

It  must  be  conceded,  I  think,  that  the 
effect  of  the  legislation  under  consideration, 
is  to  extend  the  plea  of  justification  to 
words  made  actionable  by  the  statute.  The 
language  of  the  44th  section  of  the  l7^th 
chapter  of  the  Code  is  general:  "In  any 
action  for  defamation  the  defendant  may 
justify  by  alleging  and  proving  that  the 
words  spoken  or  written  were  true."  It  is 
true  that  the  word  defamation  has  a  tech- 
nical sense  as  a  generic  term,  comprehend- 
ing the  two  species  of  words  slanderous  at 
common  law,  spoken  and  written  slander, 
and  nothing  more.  When  it  is  considered, 
however,  that  though  in  some  of  the  earlier 
cases  Lord  Hard wi eke  and  other  English 
judges,  denied  that  in  suits  for  libel  the 
defendant  could  plead  the  truth  of  the  words 
in  justification ;  yet  that  it  has  been  long 
and  well  settled,  as  well  in  England  as  in 
this    country,    that    the    plea    of   the 

87  *truth  of  the   words   is  a  good  justifi- 
cation in  actions  for  either  species  of 

slander,  it  is  very  hard  to  suppose  that  the 
legislature  used  the  word  in  question  in  its 
restricted  technical  sense,  and  designed,  by 
the    new     provision    under    consideration, 
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merely  to  confer  upon  parties  a  right  which 
it  was  the  well  known  uniform  course  of 
the  courts  to  accord,  in  the  absence  of  leg- 
islation. It  is  to  be  observed,  too,  that  in 
the  clause  of  the  section  allowing  the  de- 
fendant to  give  in  evidence,  in  mitigation 
of  damages,  that  he  made  and  offered  an 
apology  to  the  plaintiff  for  the  defamation, 
&c.,  the  term  in  question  is  used  in  the 
identical  sense  in  which  it  is  employed  in 
the  clause  allowing  the  defendant  to  justify* 
&c ;  and  that  there  is  no  conceivable  reason 
why  the  legislature,  in  allowing  proof  of 
an  apology,  should  restrict  the  privilege  to 
proceedings  for  words  defamatory  at  the 
common  law;  such  proof  being  quite  as  ap- 
propriate to  suits  for  insult.  When,  in  ad- 
dition to  these  considerations,  it  is  further 
observed  that  the  legislature,  whilst  re-en- 
acting, in  the  second  section  of  the  148th 
chafrter,  the  law  making  actionable  all  words 
which,  from  their  usual  construction,  &c., 
are  considered  as  insults,  have  left  out  of 
the  second  clause  of  the  section  so  much  of 
the  former  law  as  declared  that  no  plea  or 
exception  should  preclude  the  jury  from 
passing  on  the  words,  and  have  restricted 
the  inhibition  to  the  sustaining  of  a  de- 
murrer only,  it  is,  I  think,  impossible  to 
avoid  the  conclusion  that  the  legislature 
designed,  by  the  new  provision  on  the  sub- 
ject, to  extent  to  defendants  in  suits  for 
insulting  words,  the  right  to  plead  and 
prove  the  truth  of  the  words.  Whether  the 
extension  of  this  privilege  is  to  be  construed 
by  the  courts  as  free  from  all  exception  or 
qualification,  is  a  question  about  which  I 
deem  it  unnecessary  to  express  any  opinion. 
In  Brooks  v.  Calloway,  Judge  Allen,  in  the 
course  of  his  opinion,  supposed  many  in- 
stances of  insults — ^'allusions  to  per- 
88  sonal  *def ects, family  misfortunes, and 
the  like," — in  which  the  words  would 
be  the  more  insulting  because  of  their  truth ; 
and  if  in  such  cases  the  plea  of  justification 
were  allowed,  **the  law,  (as  he  said)  which 
proffered  redress  for  insult,  would  furnish 
the  opportunity  of  aggravating  the  outrage, 
and  be  itself  an  insulting  mockery."  In 
Mosely  v.  Moss,  also.  Judge  Baldwin,  after 
reasoning  to  show  that  the  truth  of  the  in- 
tuiting words  in  actions  founded  upon  the 
statute,  should  be  admitted  in  mitigation 
of  damages,  as  a  general  rule,  remarked 
that  such  a  rule  was  not  free  from  excep- 
tion. **On  the  contrary,  (he  observed) 
cases  may  doubtless  occur  in  which,  from 
their  very  nature,  the  truth  of  the  words 
would  be  irrelevant,  impertinent,  and  scan- 
dalous." After  citing  certain  instances  of 
the  kind,  he  concluded  that  '4t  was  com- 
petent for  the  courts  to  exclude  evidence 
wholly  irrelevant  to  the  merits  of  tj^e  con- 
troversy, especially  when  absurd  or  indecent 
in  its  character,  or  wantonly  offensive  to 
the  feelings  and  reputations  of  third  per- 
sons." In  this  connection  it  is  proper  to 
add,  that  the  rule  which,  at  the  common 
law,  allows  the  truth  of  the  words  to  be 
pleaded  inactions  for  defamation,  considers 
the  plaintiff  as  having  excluded  himself 
from  the  protection  of  the  law  by  his  own 


misconduct.  The  reason  assigned  by  Mr. 
Starkie  for  allowing  the  plea  of  justifica- 
tion is,  that  **when  a  plaintiff  is  really 
guilty  of  the  offence  imputed,  he  does  not 
offer  himself  to  the  court  as  a  blameless 
party,  seeking  a  remedy  for  a  malicious 
mischief;  his  original  misbehavior  taints 
the  whole  transaction  with  which  it  is  con- 
nected, and  precludes  him  from  recovering 
that  compensation  to  which  an  innocent 
person  would  be  entitled." 

In  cases  of  the  kind  just   alluded  to,  it  is 

obvious,  there  is  an    entire   absence  of  all 

the  reasons  on  which  the  right   on  the  part 

of   the   defendant  to  plead  and   prove  the 

truth   of  the  words  can   be  supposed 

89  to  be  founded.     The  *words,  however 
insulting,  or  however  well  calculated 

to  injure  the  feelings  of  the  parties  ag- 
grieved, impute  no  fault  or  misconduct  to 
him ;  proof  of  the  truth  of  the  words  would 
not,  therefore,  even  tend  to  show  that  there 
was  anything  in  his  conduct  or  character 
worthy  of  blame  or  reproach,  and  the  only 
tendency  of  the  proof,  as  was  said  by  Judge 
Baldwin,  in  Mosely  v.  Moss,  **  would  be  to 
gratify  the  malice  of  the  defendant." 

There  is,  as  I  conceive,  therefore  some 
room  for  the  argument,  that,  broad  as  are 
the  terms  in  which  the  right  to  justify  in 
actions  for  defamation  is  given,  the  stat- 
ute is  still  to  be  construed  in  reference  to 
that  general  power  and  discretion  in  the 
courts,  adverted  to  by  Judge  Baldwin,  as 
before  mentioned,  so  to  control  the  plead- 
ings before  them  as  to  prevent  their  being 
used  as  mere  vehicles  of  scandal.  Whilst, 
therefore,  conceding  to  the  defendant  in 
error  that  the  Code  does  according  to  its 
fair  construction,  allow  of  the  plea  of  jus- 
tification in  actions  for  insulting  words,  I 
do  not  wish  to  be  understood  as  thereby  ex- 
pressing the  opinion  that  the  privilege  is 
wholly  free  from  exception. 

As  already  stated  however,  the  counsel 
for  the  defendant  in  error  is,  I  think,  cor- 
rect in  assuming  that,  as  the  law  now  is, 
the  defendant  may  (as  a  general  rule) 
plead  and  prove  the  truth  of  the  words  in 
all  actions  for  words,  whether  slanderous 
at  common  law  or  made  actionable  by  our 
statute.  But  I  cannot  think  that  the  argu- 
ment which  he  seeks  to  found  on  such  as- 
sumption is  sound. — The  effect  of  the  new 
provision  on  the  subject  is  to  destroy  the 
force  of  some  of  the  reasoning  on  which 
the  rule  in  Mosely  v.  Moss  was  rested,  but 
not  of  all.  The  decision  in  that  case  was 
based  not  merely  on  the  difference  in  the 
character  of  the  pleas  appropriate  to  the 
common  law,  and  the  statutory  proceeding, 
but  also,  on  well  settled  general  principles 
of  pleading ;  and  there  still  exist,  as  I  con- 
ceive, substantial  reasons  for  keeping 

90  up   *the   distinction      established    in 
that  case,  between  the  several   modes 

of  declaring  for  slander  and  for  insulting 
words.  It  may  be  still  a  matter  of  very 
grave  importance  to  the  defendant  to  be 
distinctly  apprised  of  the  precise  nature  of 
the  accusation  against  him.  Though  en- 
titled   to  a   plea  of  justification  in  either 
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case,  it  by  no  means  follows  that  a  defend- 
ant would  make  the  same  defence  to  words 
proceeded  for  as  insulting  merely,  which 
he  would  make  to  the  same  words  construed 
and  treated  by  the  plaintiff  as  slanderous. 
On  the  contrary  the  extent  to  which  the 
defendant's  own  character  may  be  involved 
in  the  controversy,  and  the  mode  and  meas- 
ure of  the  resistance  to  the  action  which  he 
may  consequently  feel  it  incumbent  upon 
him  to  make,  may  depend  on  the  construc- 
tion placed  by  the  plaintiff  in  his  declara- 
tion on  the  words  complained  of.  Of  this 
the  case  in  hand  itself  furnishes  one  of  the 
beat  illustrations.  Whether  the  words,  for 
the  speaking  of  which  the  action  is  brought, 
do  or  do  not  import  a  charge  of  perjury  de- 
pends on  whether  they  were  spoken  in  con- 
nection with  and  in  reference  to  certain 
extrinsic  facts  and  circumstances,  or  not. 
Notwithstanding  a  plea  of  justification  is 
now  allowable  in  either  aspect  of  the  case, 
the  character  and  the  quantum  of  evidence 
to  sustain  this  plea  would  be  very  different 
in  the  former  view  of  the  case  from  what 
they  would  be  in  the  latter.  It  seems  to  be 
well  settled,  that  when  the  defendant  justi- 
fies to  a  charge  of  pre  jury  he  must  prove  all 
the  particulars  which  constitute  the  crime 
of  perjury;  viz:  the  deliberate  deposition, 
the  lawfully  administered  oath,  the  judicial 
proceedings,  the  absoluteness  of  the  matter 
testified  to,  its  materiality  to  the  point  in 
question  direct  or  collateral,  and  its  falsity. 
Hopkins  V.  Smith,  3  Barb.  S.  C.  R.  602; 
Clark  V.  Dibble,  16  Wend.  R.  601.  And  the 
falsity  of  the  words  must  be  proved  either 
by  two  witnesses  or  by  one  witness  and 
strong  circumstances  conducing  to 
91  that  end.  The  oath  of  the  *accused, 
who  is  presumed  innocent  until  proved 
guilty,  is  held  to  stand  as  the  oath  of  a 
disinterested  witness. — A  single  witness 
poises  the  scale  of  evidence ;  and  some  evi- 
dence, material,  independent  and  corrobo- 
rative of  the  testimony  of  the  accusing 
witness,  either  positive  or  circumstantial, 
is  required  to  turn  the  scales  and  prove  the 
charge.  Same  cases ;  and  Steinman  v.  Mc- 
Williams,  6  Barr's  R.  171;  Woodlick  v. 
Keller,  6  Cowen's  R.  118. 

On  the  contrary,  if  the  declaration  be 
treated  as  imputing  to  the  defendant  merely 
that  he  had  charged  the  plaintiff  with  hav- 
ing sworn  to  a  lie,  not  on  oath  in  a  judicial 
proceeding,  the  testimony  required  to  sup- 
port a  plea  of  justification  would  depend  on 
the  general  rules  of  pleading  and  evidence. 

It  seems  to  me  obvious,  therefore,  that  if 
when  the  declaration  has  nothing  on  its 
face  to  show  that  the  plaintiff  treats  the 
words  as  insulting  and  actionable  under 
the  statute,  the  defendant  is  not  to  be  al- 
lowed to  test  by  a  demurrer  whether  the 
declaration  is  good  as  for  a  defamation  at 
common  law,  he  may,  in  many  cases,  labor 
under  embarrassments  and  difHculties,  in 
determining  on  his  defence,  to  which  it  is 
not  just  and  fair,  that  the  plaintiff  should 
be  allowed  to  subject  him.  In  actions, 
whether  criminal  or  civil,  our  laws  of  plead- 
ing generally  recognize  and   proceed  upon 


the  propriety  of  notifying  the  defendant 
fully  of  the  precise  nature  of  the  offence  or 
grievance  for  which  he  is  held  to  answer. 
In  actions  of  the  kind  under  consideration 
where  the  estate  and  character  of  the  de- 
fendant are  both  involved  in  the  contro- 
versy, it  seems  to  me  eminently  proper  that 
he  should  have  such  notice.  The  language 
used  by  the  legislature  in  respect  to  the 
demurrer  in  the  2d  section  of  ch.  148,  Code, 
is  still  the  same  that  it  was  in  the  former 
law ;  and  in  Mosely  v.  Moss  this  court  de- 
cided that  the  inhibition,  in  respect  to  al- 
lowing the  demurrer,  was  restricted  to  cases 
where  the  suit   was   for  words,  made 

92  ^actionable    by    the   statute.      If    the 
legislature    had   designed    in   1849  to 

take  away  from  the  defendant  the  right  to 
demur  to  a  declaration  counting  as  for  a 
common  law  defamation,  it  is  difficult  to 
suppose  that  they  would  not  have  done  so 
by  the  simple  declaration,  that  in  no  action 
for  defamation  shall  a  demurrer  preclude  a 
jury  from  passing  on  the  case.  They  would 
hardly  have  resorted,  instead,  to  the  awk- 
ward stratagem  of  an  implied  repeal  of  the 
right  to  demur  in  one  class  of  cases,  to  be 
deuced  from  a  clause  giving  the  defendant 
a  right  to  justify  in  the  other. 
'  I  think  that  the  rules  in  respect  to  the 
declaration  stand,  in  the  particular  under 
consideration,  as  they  did  before  the  Code ; 
that  when  the  plaintiff  proceeds  under  the 
statute,  he  must  in  his  declaration  aver 
that  the  words  from  their  usual  construction 
and  common  acceptation  are  construed  as 
insults,  and  tend  to  violence  and  breach  of 
the  peace ;  or  else  employ  some  other  equiv- 
alent averment  to  denote  that  the  words  are 
actionable  under  the  statute;  that  when 
there  is  no  averment  of  the  kind  in  a  decla- 
ration, it  may  be  demurred  to  as  defective, 
unless  it  sets  out  properly,  and  in  substan- 
tial compliance  with  the  rules  of  pleading, 
such  a  charge  as  constitutes  defamation  at 
the  common  law ;  and  that  it  is  not  com- 
petent for  a  plaintiff  to  blend  the  common 
law  and  statutory  causes  of  action  in  one 
count. 

Tested  by  these  rules  each  count  is  clearly 
insufficient.  They  have  been  shown  to  be 
defective  as  counts  for  slander  at  common 
law.  They  are  equally  so  as  counts  for 
insulting  words.  The  first  count  uses  no 
expression  whatever,  to  show  that  the 
plaintiff  is  relying  on  the  statute.  In  the 
second  count  it  is  true  the  words  are  alleged 
to  be  false,  slanderous,  malicious,  defama- 
tory and  insulting,  but  they  are  followed 
by  the  innuendo,  that  the  defendant  meant 
by  the  words,  that  the  plaintiff  was  guilty 
of  perjury.     This  count  is  plainly  in 

93  violation  of  *the  third  rule  just  an- 
nounced. On  the  other  questions  pre- 
sented by  the  petition  I  deem  it  unnecessary 
to  express  an  opinion,  as  they  may  not 
again  arise  in  the  court  below. 

I  am  of  the  opinion  that  the  Circuit  court 
erred ;  that  instead  of  affirming  it  ought  to 
have  reversed  the  judgment  of  the  County 
court  with  costs,  and  to  have  set  aside  the 
verdict  of  the  jury,    and  to   have   rendered 
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a  judg^ment  for  the  plaintiff  in  error,  unless 
the  defendant  in  error  on  leave  obtained 
from  that  court,  had  amended  his  declara- 
tion.  It  is  therefore  considered  that  the 
judgment  be  reversed,  &c.,  with  costs,  and 
the  cause  remanded  for  further  proceedings 
in  accordance  with  the  principles  herein 
declared. 

The  other  judges  concurred  in  the  opinion 
of  DANIEL,  J. 

Judgment  reversed. 


94       *Mills  &  al.  V.  The  Central  Savings 

Bank. 

July  Term.  1800,  Liewlsburff. 

Debt  oo  Negotiable  Note-Maker  Incompetent  Witness 
te  Prove  Usury.— in  an  action  of  debt  affalnst  maker 
and  prior  endorsers  of  a  negotiable  note,  they 
plead  Jointly  ml  debet  and  nsnry.  Before  the  trial 
the  maker  confesses  a  Judgment,  and  there  is  final 
judgment  against  him :  and  the  two  prior  endorsers 
release  him  from  all  liability  to  them.  As  the 
maker  is  liable  to  the  two  last  endorsers,  under 
the  act.  Code,  ch.  140, 1  tt.  p.  587,  for  five  per  cent. 
damages  for  any  amount  of  the  debt  they  may 
have  to  pay,  he  is  not  a  competent  witness  for  the 
defendants  to  prove  usury. 

The  facts  of  this  case  are  stated  by  Judge 
Allen  in  his  opinion. 

Fultz,  for  the  appellants. 

Hugh  W.  Sheffey  and  Baldwin,  for  the 
appellees. 

ALLEN,  P.,  delivered  the  opinion  of  the 
court: 

The  defendant  in  error,  the  holder  of  a 
protested  negotiable  note,  instituted  an 
action  of  debt  against  R.  A.  Hogshead  the 
maker,  and  the  plaintiffs  in  error,  and 
Harman  and  Snapp  who  are  endorsers. 

The  action  was  a  joint  one  under  the  act 
of  assembly,  and  the  defendants  in  the 
court  below  united  in  the  pleas  of  **nil 
debet**  and  usury.  By  the  record  it  would 
seem  that  issue  was  joined  on  the  plea  of 
nil  debet  only,  but  the  bill  of  exceptions 
shows  that  on  the  trial  the  defendants 
offered  the  testimony  which  was  objected  to 
in  support  of  both  pleas.  It  has  been  con- 
ceded in  argument  here  that  issues  were 
made  up,  and  the  case. tried  on  both  pleas; 
ahd  that  the  plaintiffs  in  error  are 
^  entitled  *to  the  benefit  of  their  excep- 
tions, if  the  evidence  offered  and  re- 
jected was  legal  and  relevant  to  either  of 
the  issues. 

After  issues  had  been  joined  as  aforesaid, 
and  various  proceedings  had,  the  maker 
confessed  judgment  in  the  clerk's  office  for 
the  debt  in  the  declaration  mentioned,  with 
interest  thereon  till  paid,  the  charges  of 
protest,  and  the  costs  of  suit ;  and  final 
judgment  was  thereupon  entered  against 
him  separately. 

On  the  trial,  after  the  plaintiff  had  given 


in  evidence  the  negotiable  note  and  protest, 
the  defendants,  in  support  of  the  issues 
joined  on  the  pleas  of  nil  debet  and  usury, 
^ave  in  evidence  the  said  confession  of 
judgment  by  the  maker,  and  then  proposed 
to  read  as  evidence  the  deposition  of  the 
maker,  with  a  release  to  him  by  the  two 
prior  endorsers  who  are  the  plaintiffs  in 
error  here. 

The  reading  of  this  deposition  was  ob- 
jected to  upon  t)ie  ground,  that  the  maker 
was  an  incompetent  witness  on  the  score  of 
interest  in  the  event  of  the  suit,  as  the  two 
last  endorsers,  Harman  and  Snapp,  had 
not  released  him.  The  court  excluded  the 
deposition  from  the  jury,  and  the  correct- 
ness of  this  decision  is  the  only  question 
for  consideration  here. 

It  was  decided  in  Taylor  v.  Beck,  3  Rand. 
316,  that  a  party  to  a  negotiable  instrument 
was  a  competent  witness  to  invalidate  it. 
In  that  case,  the  witness  was  an  endorser, 
and  was  offered  to  invalidate  the  note  by 
proving^  usury.  The  conflicting  decisions 
of  the  English  courts  in  Walton  v.  Shelley, 
1  T.  R.  2% ;  and  Jordaine  v.  Lashbrook,  7 
T.  R.  601;  were  reviewed  by  the  judges, 
and  the  rule  adopted  in  the  last  case  was 
approved,  and  has  ever  since  been  recoir* 
nized  and  followed  in  this  State.  But  in 
the  case  of  Taylor  v.  Beck,  the  witness  was 
rejected,  not  because  he  was  a  party  to  the 
negotiable  note,  but  because,  owing  to  the 
proceedings  there,  he  had  a  certain  interest 
in  the  event  of  the  cause  to  be 
96  *effected  by  the  verdict  being  given 
in  evidence  against  him.  There,  as 
here,  suit  was  brought  against  the  several 
parties  to  the  negotiable  instrument  jointly 
under  the  act  of  assembly.  The  endorser, 
offered  as  a  witness,  confessed  judgment. 
The  court  held  that  his  confession,  as  the 
law  then  stood,  could  only  be  received  and 
entered  as  an  interlocutory  judgment  de- 
pendent on  the  final  judgment  to  be  ren- 
dered in  the  cause;  that  the  confessing 
defendant  must  receive  the  same  judgment 
as  his  co-defendants;  he  was  therefore  in- 
terested in  the  final  judgment,  and  as  costs 
might  be  incurred  after  his  confession,  he 
was  interested  to  that  extent,  and  was 
thereby  rendered  incompetent.  Conceding 
for  the  purposes  of  this  case,  as  it  has  been 
insisted  on  by  the  plaintiffs  in  error,  that 
by  the  Code,  p.  651,  ch.  171,  {  41,  it  was 
proper  to  take  a  confession  of  judgment 
in  the  clerk's  office,  after  the  case  was  upon 
the  trial  docket,  and  that  by  the  Code,  p. 
653,  ch.  171,  2  49,  such  a  confession  in  a 
joint  action  by  one  of  the  joint-defendants 
is  final ;  that  he  thereupon  ceases  to  be  a 
party  to  the  record  as  to  all  subsequent  pro- 
ceedings, not  responsible  for  any  further 
costs  incurred  by  the  other  defendants 
thereafter  in  continuing  to  defend  the  cause, 
and  therefore  not  interested  in  the  final 
judgment;  a  new  provision,  introduced 
since  the  case  of  Taylor  v.  Beck  was  de- 
cided, materially  effects  the  question  of 
competency  in  this  case. 

By  the  Code,  p.  587,  ch.  146,  {6,  it  is  pro- 
vided, **that  if  any  person   liable  as  bail, 
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surety,  guarantor,  or  endorser,  Ac,  shall 
pay  in  whole  or  in  part  any  judgment,  de- 
cree, or  execution  rendered  or  awarded  on 
account  of  such  liability,  the  person  having 
right  of  action  for  the  amount  so  paid  may 
by  motion  in  the  court,  in  which  the  said 
judgment,  decree,  or  execution  was  rendered 
or  awarded,  obtain  judgment  or  decree 
against  any  person,  against  whom  such 
right     of     action     exists,     for     the 

97  *amount  so  paid   with   interest  from 
the  time  of  payment  and  five  per  cen- 
tum damages  on  said  amount." 

Notwithstanding  the  release  of  two  of  the 
endorsers  to  the  maker,  he  still  continued 
responsible  to  Harman  and  Snapp,  late 
endorsers,  who  were  jointly  sued,  not  only 
for  the  amount  that  they  might  be  com- 
pelled to  pay  on  the  judgment,  with  interest 
from  time  of  payment,  but  also  for  the  five 
per  centum  damages  on  said  amount.  This 
liability  to  these  damages  is  a  liability  over 
and  beyond  the  amount  for  which  he  is  lia- 
ble under  the  judgment  confessed  by  him, 
and  a  verdict  and  judgment  thereafter  ren- 
dered against  his  endorser,  would  be  con- 
clusive evidence  against  the  maker  of  the 
right  of  the  endorser  to  recover  in  such 
motion  the  five  per  centum  damages  on  the 
amount  paid.  The  words,  '*may  by  motion, 
&c.,"  do  not,  as  was  insisted  in  argument, 
show  that  the  liability  for  these  damages 
is  contingent,  depending  upon  the  mere 
discretion  of  the  court.  These  words  refer, 
not  to  the  court,  but  to  the  party. 

The  remedy  given  by  the  statute  is  cum- 
ulative. He  has  his  common  law  right  of 
action,  or  he  may  proceed  by  motion.  If 
he  does  resort  to  the  latter  remedy,  the 
court  has  no  more  discretion  to  refuse  to 
give  judgment  for  such  damages,  than  it 
has  to  refuse  to  give  judgment  for  the 
amount  paid  with  the  interest. 

The  witness,  therefore,  was  directly  in- 
terested in  the  event  of  the  suit  against  his 
endorsers,  an  interest  to  be  effected  by  the 
verdict  and  judgment  being  given  in  evi- 
dence against  him  upon  a  motion  to  recover 
the  amount  paid  by  any  such  endorser,  with 
interest  and  the  five  per  centum  damages: 
and,  therefore,  in  the  absence  of  a  release 
by  any  endorser  who  was  a  defendant  in 
said  joint  action,  and  had  united  in  the 
joint  pleas  of  nil  debet  and  usury,  the 
maker  was  an  incompetent  witness  to  inval- 
idate the  instrument  by  proof  of  usury. 

This  conclusion    is    not   in  conflict 

98  with  the   case   of  *Steele   v.    Boyd,  6 
Leigh  547.     That  was  an  independent 

motion  by  the  security  in  a  delivery  bond 
for  an  exoneratur,  on  the  ground  of  an 
agreement  between  the  creditor  and  princi- 
pal, to  give  the  latter  time.  The  principal 
had  no  interest  in  the  result  of  this 
motion;  his  liability  for  the  debt  would 
not  be  effected  by  the  discharge  of  his 
surety,  or  the  failure  of  the  surety  to 
be  exonerated  from  it;  for,  as  judge 
Tucker  observed  in  that  case,  *4f  this 
were  so,  then  in  all  cases  where  the  surety 
is  discharged  by  the  creditor's  conduct, 
the  principal  will-  be  discharged  also,  which 


cannot  be  pretended."  In  that  case,  there- 
fore, the  witness  stood  indifferent.  He 
continued  liable  for  the  debt,  whatever 
might  be  the  result  of  the  surety's  motion, 
he  was  no  party  to  the  proceeding,  was  not 
liable  for  the  costs,  and  the  judgment 
therein,  if  against  the  surety,  could  not  be 
evidence  against  the  principal  in  any  other 
proceeding.  In  this  case  the  judgment 
against  the  endorser  is  the  foundation  upon 
which  the  motion  rests  to  recover  from  him 
the  amount  paid  by  the  endorser,  with  the 
interest  and  five  per  centum  damages. 

I  think  the  court  properly  held  the  maker 
to  be  an  incompetent  witness  in  this  case 
to  invalidate  the  note,  and  that  the  judg- 
ment should  be  affirmed. 

Judgment  affirmed. 
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^Hogshead  &  als.  v.  Baylor. 

July  Term,  1860,  Liewisburff. 


I.  Debt  on  NegottaUe  Note— Maker  Incompetent  Wit- 
nes5  to  Prove  Usury.— In  an  action  of  debt  as-ainst 
maker  and  fonr  endorsers  of  a  negotiable  note, 
they  plead  Jointly  nil  debet  and  usury.  Before  tlie 
trial  the  maker  confesses  a  judgment,  and  there 
is  final  Judgment  affainst  him,  and  the  three  prior 
endorsers  release  him  from  all  liability  to  them. 
The  maker  is  still  liable  to  the  fourth  endorser, 
and  is  not  a  competent  witness  for  the  defendants 
to  prove  usury. 

a.  Same— Same.— An  agreement  by  the  plaintiff  not 
to  take  a  jndg^ment  ag^ainst  the  last  endorser 
unless  he  recovered  afirainst  all,  did  not  release 
him  so  as  to  render  the  maker  a  competent  wit- 
ness when  released  by  the  prior  endorsers. 

3.  Same— Interrogatories.— In  an  action  against  the 
maker  and  endorsers  of  a  negotiable  note,  they 
plead  jointly  nil  debet  and  usury;  and  file  inter- 
rogatories  to  the  plaintiff.  1.  From  whom  did  you 
get  the  note  in  suit?  S.  If  from  defendant  C, 
what  did  you  pay  him  for  it  ?  He  answers  to  the 
first :  I  received  the  note  from  C,  who,  so  far  as 
I  had  any  knowledge,  was  the  owner  of  it.  He 
declines  to  answer  the  second  question.  Defend- 
ants move  to  strike  out  last  part  of  answer  to  the 
first  question.    Hbld  : 

I.  Same— Same.— The  only  object  of  the  question 
was  to  ascertain  the  character  in  which  C.  en- 
dorsed the  note;  and  the  answer  is  therefore, 
responsive  to  the  question.  If  that  was  not  the 
object,  the  answer  was  immaterial. 

3.  Same— Same.— The  pleas  being  Joint,  defend- 
ants were  not  entitled  to  an  answer  to  the  second 
question  to  reduce  the  amount  of  recovery  against 
C:  nor  were  they  entitled  to  the  answer  whilst 
they  relied  on  the  defence  of  usury. 

4.  Continuance— Surprise  of  Counsel.*— The  fact  that 
counsel  believed  that  a  case  had  been  removed 
from  the  County  to  the  Circuit  court,  and  was, 
therefore,  taken  by  surprise,  and  had  not  pre- 
pared   himself  by    examining  the   papers 

100      *and  the  law  of  the  case,  the  original  counsel 
being  preHent  and  prepared,  is  not  cause  for 
a  continuance. 

*See  generally,  monographic  note    on  "Continu- 
ances'* appended  to  Harman  v.  Howe,  27  Gratt.  078. 
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3.  Renoval  of  CauMs— When  Right  Lost.*— After 
canse  is  called  for  trial  in  the  County  court,  and 
continuance  refused,  a  party  is  not  entitled  to 
have  it  removed  to  the  Circuit  court  though  it  has 
been  pending  more  than  twelve  months. 

This  was  an  action  of  debt  in  the  Conntj 
court  of  Augusta,  instituted  in  January, 
1857,  by  George  Baylor  against  Robert  A. 
Hogsett,  as  maker,  and  John  W.  Hogshead, 
J.  M.  Mills,  D.  G.  Hogsett,  and  John 
Crawford,  as  endorsers  of  a  negotiable  note 
for  one  thousand  dollars.  The  defendants 
joined  in  the  pleas  of  *  *  nil  debet' '  and  usury, 
on  which  issues  the  case  was  tried. 

When  the  cause  was  called  for  trial,  the 
defendants  asked  for  a  continuance  until 
the  next  term,  on  the  ground  that  one  of 
their  counsel,  from  the  belief  that  it  had 
been  removed  with  the  next  preceding  case 
of  Mills  &  als.  V.  The  Central  Savings 
Bank,  to  the  Circuit  court,  both  of  them 
being  pending  in  court  when  the  one  was 
removed ;  and  that,  therefore,  he  had  made 
no  preparations  for  the  trial,  and,  from  the 
complicated  character  of  the  case,  it  would 
be  impossible  for  him  to  prepare  for  trial  at 
that  term.  The  counsel  stated,  further, 
that  he  would  be  compelled  to  be  engaged  in 
some  very  important  business  of  his  own 
on  that  day  and  the  next,  which  could  not  be 
deferred,  and  to  force  a  trial  on  that  day  was 
to  compel  him  to  withdraw  from  the  cause. 
But  the  court  overruled  the  motion,  and 
directed  the  trial  to  proceed :  whereupon  the 
said  counsel  withdrew  from  the  cause.  It 
appeared  that  the  original  counsel  for  the 
defendants  in  the  cause  was  in  court,  and 
alleged  no  want  of  preparation  for  the  trial, 
though  he  expressed  a  desire  to  have  the 
assistance  of  the  other  counsel.  And  it  ap- 
peared that  the  want  of  preparation  of  the 
counsel  was  merely  that  he  had  not  exam- 
ined the  papers,  or  considered  the 
101  questions  of  law  involved ;  *and  it  did 
not  appear  that  any  witness  or  other 
evidence  was  absent. 

After  the  motion  to  continue  the  cause 
had  been  overruled,  the  counsel  for  the  de- 
fendants moved  the  court  to  reconsider  the 
motion,  and  also  to  remove  the  cause  to  the 
Circuit  court,  upon  the  ground  that  it  had 
been  pending  in  the  County  court  more  than 
twelve  months.  But  the  court  refused  to 
reconsider  the  motion  to  continue,  or  to  re- 
move the  cause,  and  required  the  defend- 
ants to  go  to  trial.  And  to  the  opinion  of 
the  court  overruling  the  motion  to  continue 
the  cause,  and  refusing  to  remove  the 
cause,  the  defendants  excepted. 

Some  time  before  the  term  of  the  court  at 
which  the  cause  was  tried,  the  defendants 
filed  the  following  interrogatories  to  the 
plaintiff:  1.  **From  whom  did  you  get  the 
note  in  suit?"  2.  *' If  from  the  defendant 
John  Crawford,  what  did  you  pay  him  for 

*See  Spenffler  v.  Davy,  15  Oratt  885  et  teq.  In 
Jeienlco  v.  Ck>leman,  82  W.  Va.  227  the  court  said  that 
the  true  interpretation  of  V.  C.  1849,  ch.  174,  S  1  must 
be  reearded  as  settled  by  the  case  of  Spenffler  v. 
l>aTT.  16  Gratt.  385,  and  Hogshead  v.  Baylor,  16 
GrattlQB. 


it?"  And  to  these  interrogatories  the 
plain tiif  answered  to  the  first.  **I  got  the 
note  in  suit  from  John  Crawford,  who,  so  far 
as  I  had  any  knowledge,  was  the  owner  of 
it. ' '  As  to  the  second  question  propounded, 
I  respectively  decline  to  answer.  *  *  After  the 
motion  to  continue  the  cause  had  been  over- 
ruled, and  before  the  jury  were  sworn,  the 
counsel  for  the  defendants  moved  the  court 
to  strike  from  the  answer  of  the  plaintiif 
to  the  first  interrogatory  the  words,  *  *who, 
so  far  as  I  had  any  knowledge,  was  the 
owner  of  it,"  on  the  ground  that  they  were 
not  called  for  by  or  responsive  to  the  inter- 
rogatory ;  and  also  moved  the  court  to  com- 
pel the  plaintiif  to  respond  to  the  second 
interrogatory.  The  counsel,  in  submitting 
this  last  motion,  avowed  their  purpose  to 
be  to  ascertain  what  the  plaintiff  had  paid 
Crawford  for  the  note,  in  order  to  fix  the 
measure  of  his  recovery  against  Crawford, 
and  not  to  force  the  plaintiff  to  discover 
usury  in  the  transaction.    This  motion 

102  was  opposed   by   the  counsel  *for  the 
plaintiff,    and   was   overruled  by  the 

court.     And  the  defendants  again  excepted. 

The  defendants  further  offered  in  evi- 
dence the  deposition  of  Robert  A.  Hogsett, 
the  maker  of  the  note  sued  on ;  and  to  show 
that  he  was  not  interested,  they  produced 
the  record  of  his  confession  of  judgment  in 
the  office,  and  the  final  judgment  thereon, 
and  also  a  release  to  him  by  all  the  defend- 
ants except  Crawford ;  and  they  produced  a 
paper  executed  by  the  plaintiff,  in  which 
he  says:  '^In  the  case  of  Baylor  v.  Rob. 
A.  Hogsett  and  others,  I  have  propounded 
interrogatories  to  the  defendant  John  Craw- 
ford, with  a  view  of  disproving  the  evi- 
dence of  Robert  A.  Hogsett,  tending  to 
show  that  I  procured  the  note  from  said 
Robert  A.  Hogsett  at  a  greater  rate  of  in- 
terest than  six  per  cent.  My  object  is  not 
to  fix  a  liability  on  John  Crawford  alone ; 
and  if  I  cannot  obtain  judgment  against 
him  and  his  preceding  endorsers,  I  will 
not  take  judgment  against  him  alone ;  he 
being  willing  to  waive  all  objections  to 
answering  said  interrogatories  on  this  con- 
dition. To  the  introduction  of  the  deposi- 
tion as  evidence,  the  plaintiff,  by  counsel, 
objected,  on  the  ground  that  the  witness  was 
interested  in  the  event  of  the  suit :  and  the 
court  sustained  the  objection.  And  the 
defendants  again  excepted. 

There  was  a  verdict  and  judgment  in 
favor  of  the  plaintiff  for  the  debt,  interest, 
damages,  and  costs :  and  thereupon  the  de- 
fendants applied  to  the  judge  of  the  Circuit 
Court  of  Augusta  county  for  a  supersedeas, 
which  was  awarded;  but,  upon  the  hearing 
of  the  case,  the  court  affirmed  the  judg- 
ment. And  then  the  defendants  obtained 
a  supersedeas  from  this  court. 

Fultz,  for  the  appellants. 

Hugh  W.  Sheffey  and  Baldwin,  for  the 
appellee. 

ALLEN,  P.     This  case  presents  the 

103  same    question  as  to  *the  competency 
of  the  maker  to  be  examined  as  a  wit- 
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ness,  which  was  raised  in  the  case  of  Mills 
V.  The  Central  Saving-s  Bank.  The  cir- 
cumstances being  alike  in  every  particular, 
as  to  this  matter,  the  cases  were  argued 
together.  For  the  reasons  assigned  in 
the  other  case  I  think  the  deposition  of  the 
witness  was  properly  excluded. 

In  this  case  however  there  are  other 
questions  presented  which  must  be  consid- 
ered. 

The  first  exception  taken  by  the  defend- 
ants in  the  court  below,  was  to  the  refusal 
of  the  County  court  to  continue  the  cause 
when  regularly  called,  in  consequences  of 
the  surprise  of  one  of  the  counsel  of  said 
defendants,  and  the  personal  inconvenience 
to  which  he  would  be  subjected  if  the  trial 
was  then  pressed.  The  original  counsel  of 
the  defendants  was  in  court  and  alleged  no 
want  of  preparation.  It  was  not  alleged 
that  any  witness  or  other  evidence  was 
absent.  And  the  want  of  preparation  as  to 
one  of  the  counsel  was  merely  that  he  had 
not  examined  the  papers  or  considered  the 
questions  of  law  involved. 

The  cause  assigned  furnished  no  legal 
grounds  for  a  continuance.  It  was  a  ques- 
tion between  the  counsel  and  the  clients, 
and  addressed  itself  to  the  courtesy  of  the 
bar,  but  did  not  authorise  the  court  to  con- 
tinue against  the  consent  of  the  other 
party. 

After  the  motion  to  continue  was  over- 
ruled, a  motion  was  made  to  remove  the 
cause  to  the  Circuit  court  because  it  had 
been  pending  in  the  County  court  more  than 
twelve  months.  The  court  properly  refused 
to  remove  the  cause  at  that  time,  as  has 
been  decided  in  the  case  of  Spengler  v. 
Davy,  IS  Gratt.  381. 

From  the  second  bill  of  exceptions  it  ap- 
peared that  two  interrogatories  had  been 
propounded  to  the  plaintiff  in  pursuance 
of  the  Code  p.  667,  ch.  176,  {  38. 

The  first  interrogatory  was  in  these 
104  words,  **From  *whom  did  you  get 
the  note  in  suit?"  To  which  the 
plaintiff  had  responded  in  the  following 
words — **I  got  the  note  in  suit  from  the  de- 
fendant John  Crawford,  who,  so  far  as  I 
had  any  knowledge,  was  the  owner  of  it." 
— The  defendants'  counsel  moved  to  strike 
from  the  answer,  the  last  clause  as  not  re- 
sponsive. I  think  there  was  no  error  in 
overruling  this  motion.  The  object  of  the 
interrogatory  would  seem  to  have  been  to 
ascertain  not  so  much  from  what  person  the 
holder  obtained  the  note,  for  that  appeared 
by  the  endorsements  and  was  alleged  in  the 
declaration,  which  averred  the  endorsement 
by  John  Crawford  the  last  endorser  to  the 
plaintiff,  but  to  ascertain  in  what  character 
he  endorsed,  whether  as  a  mere  accommo- 
dation endorser  or  agent  for  the  maker  or 
some  previous  endorser,  or  as  owner  for 
value.  In  this  view  the  clause  was  directly 
responsive  to  the  substantial  purport  of  the 
interrogatory.  If  that  was  not  the  object 
of  the  interrogatory,  it  does  not  appear  how 
the  clause  objected  to  was  material,  and  if 
immaterial  it  does  not  appear  how  it  could 
have  injured  the  defendants. 


The  second  interrogatory  required  the 
plaintiff  to  say  if  he  got  the  note  from 
Crawford,  what  did  he  pay  him  for  it. 

Although  the  record  does  not  show  that 
issue  was  made  up  upon  the  plea  of  usury 
after  the  cause  was  remanded  to  the  County 
court,  yet  it  appears  from  the  bills  of  excep- 
tion and  has  been  conceded  in  arg-ument 
here,  that  the  case  was  tried  on  both  pleas. 
And  as  the  defendants  below  got  the  t>en- 
efit  of  the  defence,  the  decisions  of  the 
court  must  be  construed  with  reference  to 
these  joint  pleas  in  which  all  the  defend- 
ants below  united,  and  upon  which  the  cause 
was  tried. 

The   plaintiff  having  refused  to  answer 

the  second   interrogatory   propounded,    the 

defendants  moved  the  court  to  compel  him  to 

answer  it,    avowing,    in    submitting 

105  their  ^motion,    their  purpose  to  be  to 
ascertain  what  the   plaintiff  had  paid 

to  Crawford  for  the  note,  in  order  to  fix  the 
measure  of  his  recovery  against  said  Craw- 
ford; and  not  to  force  the  plaintiff  to  dis- 
cover usury  in  the  transaction.  The  motion 
to  compel  him  to  answer  was  overruled  and 
the  defendants  excepted.  In  one  aspect  of 
this  interrogatory  a  question  might  arise 
as  to  the  measure  of  recovery,  whether  the 
amount  of  the  face  of  the  note  or  the  sum 
actually  paid  by  the  holder. 

The  cases  in  this  State  of  Whitworth  v. 
Adams,  5  Rand.  333 ;  McNeil  A  Turner  ▼. 
Baird,  6  Munf.  316;  Wilson  v.  Lazier,  11 
Gratt.  477;  would  seem  to  establish  that  the 
bona  fide  holder,  the  question  of  usury 
being  out  of  the  case,  is  entitled  to  recover 
from  all  the  parties  the  amount  of  the  face 
of  the  note.  So  that  if  the  case  stood  alone 
upon  the  plea  of  nil  debet  the  answer  to  the 
interrogatory  would  have  been  immaterial, 
and  the  defendants  were  not  injured  by  the 
refusal  to  compel  the  plaintiff  to  respond  to 
the  interrogatory. 

The  interrogatory  was  objectionable  on 
another  ground;  the  discovery  sought  was 
of  a  matter  personal  to  the  last  endorser. 
The  previous  endorsers,  there  being  no 
question  of  usury,  would  be  liable  for  the 
amount  of  the  face  of  the  note.  The  action 
and  plea  were  joint,  and  a  joint  judgment 
must  have  followed.  If  the  last  endorser 
had  desired  to  raise  the  question,  and  it 
could  have  availed  him,  there  should  have 
been  a  separate  plea.  But  there  is  still  an- 
other and  decisive  objection  to  the  motion, 
an  objection  made  at  the  time  as  appears 
from  the  bill  of  exceptions ;  that  is  that  the 
said  defendants  should  have  withdrawn  their 
defence  of  usury,  before  the  plaintiff  should 
have  been  required  to  answer  the  inter- 
rogatory. 

The  Code  ch.  176,  {  38,  p.  667,  authorizes 

the  court   to  require   answers  to  interrog-a- 

tories  such  as  the   person  to  whom  they  are 

propounded" would  be  bound  to  answer  upon 

a  bill  of  discovery.     The   bill  of  dis- 

106  covery  *referred   to,    means  the  pure 
bill   of  discovery    as    understood    in 

equity  practice;  McFarland  v.  Hunter,  8 
Leigh  489 ;  and  not  a  bill  for  discovery  and 
relief.     And   the   party   to   a   cause   is  not 
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bound  to  answer  interrogatories  which  may 
subject  him  to  a  penalty  or  forfeiture. 
Under  the  general  provisions  of  the  law,  a 
bill  for  the  discovery  of  usury  could  not  be 
maintained  even  if  the  plaintiff  expressly 
waived  any  right  to  the  penalty  or  forfeiture. 
For  by  the  Code  p.  577,  ch.  141,  {  11,  the 
penalties  and  forfeiture  go  to  the  common- 
wealth and  informer,  were  not  vested  in 
the  plaintiff  seeking  the  discovery  and 
could  not  be  released  by  him.  So  no  dis- 
closure could  be  enforced.  The  3rd  section 
of  the  act  of  1819  compelled  a  discovery 
a*  the  suit  of  a  borrower;  and  if  it  appeared 
there  was  usury,  obliged  the  creditor  to  ac- 
cept his  principal  money  without  any  inter- 
est, and  pay  costs;  and  discharged  him 
from  all  other  penalties  of  the  act.  The 
Code  p.  577,  ch.  141,  {  7,  authorizes  a  simi- 
lar bill,  compels  a  discovery,  and  provides 
that  the  lender  shall  recover  where  there  is 
more  than  lawful  interest  reserved,  only 
his  principal  money  without  interest,  and 
pay  the  costs ;  but  does  not  like  the  act  of 
1819,  in  express  words  discharge  him  from 
the  other  penalties  of  said  act.  And  it 
may  l>e  a  question,  in  consequence  of  this 
omission,  whether  the  party  may  not  be 
compelled  to  answer  notwithstanding  the 
penalties  are  not  released.  Such  construc- 
tion would  not  conform  to  the  spirit  of  the 
common  law,  which  as  judge  Baldwin  re- 
marked in  Poindexter  v.  Davis,  6  Gratt. 
481,  490,  jealous  of  the  liberty  of  the  citi- 
zen protects  him  from  being  made  his  own 
accuser,  or  forced  to  give  evidence  against 
himself.  In  conformity  with  these  prin<M- 
ples  I  should  be  inclined  to  construe  the  act 
in  the  Code  as  not  having  changed  the  rule ; 
and  that  where  a  discovery  was  made  under 
the  7th  section  before  referred 
107  *to,  the  party  would  not  be  sub- 
jected thereby  to  the  other  penalties 
of  the  act. 

Be  this  as  it  may,  the  bill  authorized  by 
the  Code,  ch.  141,  {  7,  is  not  a  pure  bill  of 
discovery,  referred  to  by  the  law  authoriz- 
ing the  propounding  of  interrogatories ;  but 
a  bill  for  discovery  and  relief,  and  for  relief 
of  a  peculiar  kind,  which  can  alone  be  ad- 
ministered in  a  court  of  equity,  and  for 
which  the  machinery  of  a  court  of  law  is 
not  adapted.  The  relief  given  is  to  be  ad- 
ministered by  a  court  of  equity  according 
to  its  own  mode,  and  the  remedy  is  given 
by  statute  only  upon  bill  filed  to  be  relieved 
from  all  but  the  principal  money.  The 
provision  being  one  by  which  upon  the  dis- 
covery all  interest  is  forfeited,  should  be 
strictly  construed,  and  restricted  to  the 
mode  and  the  tribunal  referred  to  in  the 
statute.  I  think  therefore  as  long  as  the  de- 
fendants in  the  court  below  insisted  on 
their  defence  of  usury,  the  plaintiff  in  the 
action  was  not  bound  to  answer  the  inter- 
rogatory, and  so  give  evidence  which  on 
the  plea  of  usury  might  invalidate  the  note. 
The  paper  referred  to  in  the  last  bill  of 
exceptions,  executed  by  the  plaintiff  in  the 
court  below  to  John  Crawford,  was  intended 
to  operate  as  a  release  to  Crawford  only 
upon  tiie     contingency   that   the    previous 


endorsers  were  discharged.  It  reserves  the 
right  to  proceed  against  him  with  the  pre- 
vious endorsers ;  and  therefore  did  not  dis- 
pense with  a  release  from  Crawford  to  the 
maker  to  render  him  competent. 

Unless  all  the  endorsers  could  be  dis- 
charged by  his  testimony  invalidating  the 
note,  the  prior  endorsers  would  be  liable  to 
the  last  endorser.  The  release  could  not 
enure  to  the  benefit  of  the  last  endorser 
until  all  were  so  discharged,  and  until  such 
discharge  the  maker  continued  liable  for 
the  five  per  cent,  damages  on  the  amount 
paid  by  any  endorser  on  a  judgment  recov- 
ered against  him. 
108  ♦!  think  there  is  no  error  in  the 
judgment  to  the  prejudice  of  the 
plaintiffs  in  error,  and  that  the  same 
should  be  affirmed,  with  damages  according 
to  law,  and  costs. 

The  other  judges  concurred  in  the  opinion 
of  Allen,  P. 

Judgment  affirmed. 
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*Hoover  v.  Calhoun  &  als. 

July  Term,  1800,  Lewisburg*. 


I.  Cootrsct  for  5«le  of  Wife's  Land  by  Husband— Csso 
at  Bar.— C  contracts  to  sell  to  H  a  bouse  and  lot  of 
ground  in  a  town,  and  an  out  lot.  the  first  consti- 
tuting much  the  most  yaluable  portion,  and  C  sells 
the  property  as  his  own ;  and  H  is  put  in  possession. 
C  dies  before  the  contract  is  executed,  and  the 
property  in  the  town  is  in  fact  the  property  of  C's 
wife.    Hbld: 

I.  5anie-~Speclflc  Porfonnance  by  WMe.*-C*s  widow 

and  children  cannot  enforce  the  contract  against 

H. 
a.  Same— Same.— H  expressing  his  wish  to  hare  the 

whole    contract    rescinded,   the  court    should 

decree  it. 

3.  Same— Sane— Improvements.— H  havin?  made 
permanent  improvements  on  the  property,  but 
having  offered  to  surrender  possession;  if  an 
account  is  taken,  the  rents  and  profits  up  to  the 
time  of  the  decree  for  the  surrender  of  the 
proi>erty.  are  to  be  set  off  against  the  said 
inprovements;  but  H  is  not  entitled  to  a  decree 
for  any  balance  on  account  thereof. 

^Specific  Performance— Compensation.— In  Steams 
V.  Beckham,  81  Qratt.  870,  the  court  at  page  428,  cited 
the  principal  case;  McComas  v.  Easley.  21  Gratt  23; 
Hendricks  v.  OiUespie,  86  Qratt  181.  as  cases  in 
which  the  court  though  having  refused  specific 
execution,  decreed  compensation  to  the  proper  par- 
ties, upon  the  ground  that  the  court,  being  in 
possession  of  the  case,  would  put  an  end  to  the  con- 
troversy by  giving  complete  relief.  See  also, 
Anthony  v.  Leftwich,  8  Rand.  288;  Payne  v.  Graves, 
5  LfCigh  561 ;  Bowles  v.  Woodson.  6  Gratt  78;  foot-note 
to  Steams  v.  Beckham,  81  Gratt  879;  foot-nots  to 
Hendricks  v.  Gillespie,  26  Gratt  181 ;  Nagle  v.  New- 
ton, 22  Gratt  814,  and  foot-note. 

Same— Want  of  Mutuality.— In  Wood  v.  Dickey.  00 
Va.  168, 17  S.  E.  Rep.  818,  the  court  said:  "A  court  of 
equity  in  Virginia  will  not  decree  specific  execution 
of  a  contract  when  there  is  not  muttuUity  in  both 
obttoation  and  remedy.    Both  parties  must  by  the 
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This  was  a  bill  for  the  specific  perform- 
ance of  a  contract  for  the  sale  of  land  filed 
in  April,  1858,  in  the  Circuit  court  of  Au- 
gusta county,  b3'  Margaret  S.  Calhoun  and 
others  against  Henry  ly.  Hoover.  It  appears 
that  in  April.  1857,  George  A.  Calhoun,  the 
husband  of  the  plaintiff  Margaret  S.  and 
the  father  of  the  other  plaintiffs,  entered 
into  a  written  contract  with  the  defendant, 
by  which  Calhoun  sold  to  Hoover  his  prop- 
erty in  and  around  West  View,  consisting 
of  a  brick  house  upon  a  lot  of  ground  con- 
taining seven  acres  and  twenty  poles  in  the 
town  of  West  View,  and  a  lot  of  land  on 
the  Parkersburg  road  containine  six  acres, 
in  consideration  of  the  sum  of  $3000,  to  be 
paid  as  follows:  Fifteen  hundred 
110  ^dollars  to  be  paid  on  the  16th  of 
April,  1858,  and  fifteen  hundred  dol- 
lars on  the  15th  of  April,  1859.  The  said 
Calhoun  agreeing  to  make  a  good  and  legal 
deed  to  the  property  when  Hoover  made  the 
first  payment  of  $1500,  and  gave  bond  with 
approved  personal  security  for  the  second 
payment.  And  Calhoun  was  to  give  pos- 
session of  the  property  on  the  Ist  of  Au- 
gust, 1857,  reserving  the  crops  growing  on 
the  land. 

Hoover  was  put  into  possession  of  the 
property  in  pursuance  of  the  contract;  and 
in  February,  1858,  George  A.  Calhoun  died, 
leaving  his  wife  Margaret  S.  and  two  chil- 
dren surviving  him. 

It  appears,  that  the  lot  in  the  town  of 
West  View,  on  which  the  house  was  located, 
was  the  property  of  Margaret  S.  Calhoun 
in  her  own  right.  And  she  with  the  two 
children  of  George  A.  Calhoun  filed  the  bill 
to  enforce  the  contract,  she  expressing  her 
willingness  to  convey  the  land  owned  by  her 
dower  and  her  interest  in  the  other  lot,  upon 
being  allowed  to  receive  the  price  contracted 
to  be  paid  for  it.  And  the  plaintiffs  file 
with  their  bill  a  deed  conveying  the  whole 
property,  which  they  proffer  to  the  defend- 
ant upon  hib  complying  with  the  contract. 

agreement  itself,  have  a  rig^ht  to  compel  specific 
performance  of  it,  else  equity  will  not  execute  it. 
Moore's  Administrators  y.  Fltz  Randolph  and  others, 
6  Leigh  175-185;  Hoover  v.  Calhoun,  16  Gratt  112: 
Chllhowie  Iron  Co.  v.  Gardiner,  79  Va.  (Hansbrough) 
805-811;  Cheatham  Y.  Cheatham,  etc.,  81  Va.  (Hans- 
brough)  895-403;  Ford  v.  Euker,  86  Va.  (Hansbrough) 
75, 9  S.  £.  Rep.  500;  Shenandoah  Valley  R.  R.  Co.  v- 
Dunlop,  etc.,  86  Va.  (Hansbrough)  816-849,  10  S.  E. 
Rep.  239;  Edichal  Bullion  Co.  v.  Columbia  Gold  Min- 
ing Co.,  87  Va.  (Hansbrough)  641-445,  18  S.  E.  Rep. 
100;  Graybill  y.  Brugh.  80  Va.  805,  17  S.  £.  Rep.  558." 
But,  in  Central  Land  Co.  v.  Johnston,  05  Va.  223, 
28  S.  E.  Rep.  175,  suit  was  brought  to  enforce  a  con- 
tract for  the  sale  of  land  signed  by  the  defendant 
but  not  by  the  complainant  The  court,  at  page  2*^6, 
said:  *'In  Virginia,  while  there  have  been  expres- 
sions indicating  a  tendency  of  the  judicial  mind  to 
the  view  that  the  contract  must  be  signed  by  both 
parties,  as  in  Hoover  y.  Calhoun,  16  Gratt  112,  the 
question  has  remained  an  open  one  up  to  this  time, 
with  the  exception  of  the  case  of  Wood  y.  Dickey,  90 
Va.  160,  17  S.  E.  Rep.  818,  which  is  now  relied  on  in 
support  of  the  contention  of  appellant  In  that 
case  a  rehearing  was  allowed,  and,  pending  the  re- 


Hoover  answered  the  bill,  and  refused  to 
execute  the  contract.  He  insisted  that  the 
contract  was  made  with  George  A.  Calhoun, 
for  land  which  Calhoun  undertook  to  sell 
as  his  own,  and  which  the  defendant  sup- 
posed belonged  to  him,  and  that  Mrs.  Cal- 
houn could  not  enforce  the  contract  as  for 
a  sale  of  her  land ;  and  especially  as  she 
only  proposed  to  confirm  the  contract  upon 
the  terms  of  receiving  the  whole  of  the  pur- 
chase money,  when  one  of  the  lots  purchased 
was  admitted  to  be  the  property  of  her  late 
husband.  And  he  insisted  further  that  the 
imrovements  were  upon  the  part  of  the 
property  belonging  to  Mrs.  Calhoun ;  and 
that  pronerty  constituted  almost  the  whole 
value  of  the  purchase.  He  therefore 
111  objected  *to  an  execution  of  the  con- 
tract, stated  that  soon  after  taking 
possession  he  had  expended  some  three  or 
four  hundred  dollars  in  permanent  improve- 
ments ;  but  that  after  the  death  of  George 
A.  Calhoun  he  had  offered  to  surrender  the 
property,  and  that  he  was  still  ready  to 
give  it  up. 

In  June,  1858,  the  cause  came  on  to  be 
heard,  when  the  court  decreed  a  specific 
execution  of  the  contract;  and  after  some 
details  for  carrying  out  the  decree,  directed 
one  of  the  commissioners  of  the  court  to 
report  an  account  showing  the  rights  of  the 
several  parties  plaintiff  in  the  money  aris- 
ing from  the  sale.  From  this  decree  Hoover 
applied  to  this  court  for  an  appeal,  which 
was  allowed. 

'Fultz,  for  the  appellant. 

Baldwin,  for  the  appellees. 

ROBERTSON,  J.  The  question  presented 
for  decision  in  this  case  is,  whether  a  wife 
has  a  right,  after  the  death  of  her  husband, 
who  has  contracted  for  the  sale  of  her 
land,  describing  it  as  his,  to  enforce  specific 
performance  by  the  purchaser,  for  her  own 
benefit. 

hearing,  the  case  was  settled  and  dismissed  without 
a  final  decision.  It  cannot  therefore  be  accepted  as 
controlling  authority  in  this  case.  Regarding  the 
question,  therefore,  as  still  an  open  one  in  this 
State,  the  court  is  of  opinion  that  it  was  not  neces- 
sary for  the  contract  under  consideration,  to  be 
signed  by  appellee  to  entitle  him  to  lis  specific  per- 
formance in  equity.  It  was  sulficient  that  it  was 
signed  by  appellant,  the  party  to  be  charged 
thereby;  that  when  appellee  instituted  his  suit  to 
enforce  specific  performance  of  the  contract  he 
thereby  in  writing  consented  to  it  and  made  the 
remedy  as  well  as  the  obligation  mutual." 

SMne— Common>Law  Lands  of  riftrried  Women,— In 
Nalle  v.  Parish,  98  Va.  182,  84  S.  E.  Rep.  966.  the  court 
said:  "Mrs.  Nalle,  being  a  married  woman,  was  not 
competent  to  make  a  valid  contract  of  sale  of  the 
land,  and  the  court  was  without  power  to  decree  a 
conveyance  to  the  heirs  of  Shadrach  founded  upon 
any  contract  made  for  its  sale  to  him  by  her,  or 
by  her  husband  as  her  agent.  Chllhowie  Iron  Co.  y. 
Gardiner,  79  Va.  805;  Hoover  v.  Calhoun,  16  Gratt. 
109;  Shenandoah  Valley  R.  Co.  t.  Dunlop  and  Wife. 
86  Va.  846,  10  S.  £.  Rep.  239:  Wynn  v.  Lou  than.  86 
Va.  946,  11  S.  E.  Rep.  878." 
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It  is  admitted  that  she  is  not  bound  by 
the  agreement;  and  it  is  also  admitted  to 
be  the  general  rule  that  specific  perform- 
ance will  not  be  enforced  unless  the  con- 
tract is  mutually  obligatory.  But  it  is 
insisted  that  she  has  a  right  to  adopt  the 
contract  of  her  husband,  and  that  by  filing 
her  bill  asking  for  its  specific  execution, 
she  makes  the  remedy  mutual,  and  thus 
satisfies  the  rule. 

It  was  at  one  time  held  that  a  contract 
made  by  a  husband  for  the  sale  of  his  wife's 
land,  might  be  specifically  enforced  against 
him;  or  rather,  that  he  might  be  impris- 
oned until  she  united  with  him  in  making 
the  title.  But  the  weight  of  recent  author- 
ity is  against  this  practice,  which  is 
now    almost   universally  regarded   as 

112  ^impolitic  and   absurd.     See,  Story's 
Eq.  Jur.    {  731  to  |  735 ;  1  Bright   on 

Hash.  &  wife  p.  183,  and  the  cases  cited. 

Upon  the  question  whether  husband  and 
wife  can  enforce  against  a  purchaser  spe- 
cific execution  of  a  contract  made  with  them 
for  the  sale  of  her  land,  much  diversity  of 
opinion  exists.  See,  Note  to  |  287  of  Fry 
on  Spec.  Pcrfor.  (I^w.  I^ib.  vol.  100) : 
Salisbury  v.  Hatcher,  2  Younge  &  CoUyer  54 
(21  Eng.  ch.  R- ) ;  Note  to  Howell  v.  George, 
1  BHadd,  ch.  R.  13;  Flight  v.  Bolland,  4 
Rnss.  R.  298,  (3  Cond.  Eng.  ch.  R.  675) ; 
and  Watts  v.  Kinney,  3  I^eigh  272. 

It  will  also  be  found  not  to  be  free  from 
donbt,  whether  the  mutuality  requisite  to 
authorize  the  court  to  enforce  specific  per- 
formance must  exist  when  the  contract  is 
made,  or  whether  it  is  sufiicient  if  it  can 
be  shown  to  exist  at  the  hearing  of  the 
cause:  though  the  preponderance  both  of 
anthority  and  reason  seems  to  be  in  favor 
of  the  proposition  that  a  contract  to  be  spe- 
cifically enforced  must  be  mutually  binding 
at  the  time  it  is  entered  into.  See,  Bat- 
ten on  Contracts  61,  (Law  L/ib.  vol.  67) ; 
Fry  on  Spec.  Perfor.  p.  133,  (Law  Lib.  Vol. 
100) ;  Duval  v.  Myers,  2  Maryland  ch.  R. 
Mfi;  Moore's  adm'r  v.  Fitz  Randolph,  6 
Leigh  175. 

Bnt  it  is  not  necessary  for  the  decision  of 
this  case  to  enter  upon  an  examination  of 
these  questions,  and  no  definitive  opinion 
is  expressed  upon  them. 

It  may,  for  the  sake  of  the  argument,  be 
conceded  that  husband  and  wife  can  en- 
forpe  a  contract  entered  into  with  them  for 
the  purchase  of  the  wife's  land ;  and  that 
the  rule  as  to  mutuality  is  satisfied  if  it  is 
made  to  appear  on  the  hearing  that  mutu- 
ality then  exists,  although  it  may  not  have 
existed  previously ;  and  it  will  by  no  means 
follow  that  a  wife  be  permitted,  after  her 
husband's  deafkh,  to  adopt  and  enforce,  for 
her  own  benefit,  his  contract  for  the  sale  of 
her  land. 

113  ♦The  general  rule,  unquestionably, 
is  that  there  can  be  no  decree  for  spe- 
cific performance,  except  between  the  par- 
ties themselves,  or  those  claiming  under 
them  in  privity  of  estate,  or  of  representa- 
tion, or  of  title;  for  a  contract  can  only  be 
enforced  between  the  parties  themselves, 
or  their  representatives  in  interest.  Dart  on 
Vend-  A  Purch.  p.  461. 

V  R,  16  Gratt— 4  49 


We  have  not  been  referred  to,  nor  have  we 
been  able  to  find,  any  authority  tending  to 
show  that  an  exception  to  this  rule  exists 
in  favor  of  a  widow.  That  she  does  not 
come  within  it  is  manifest;  for  it  cannot  be 
said  that,  as  to  her  own  land,  she  is  in  any 
sense  the  representative  of  the  deceased 
husband,  or  that  she  claims  title  to  it  under 
him,  or  in  privity  with  him.  She  cannot 
be  compelled  to  perform  any  contract  he 
may  have  entered  into  respecting  it,  and  it 
is  difficult  to  perceive  the  grounds  on  which 
she  should  be  allowed  to  enforce  such  con- 
tract for  her  own  benefit.  The  court  has  no 
right  to  change  the  parties  to  a  contract, 
and  give  to  a  person,  who  is  neither  party 
nor  privy,  the  benefit  of  it.  Nor  can  it 
substitute  a  new  or  modified  contract  in  the 
place  of  that  entered  into  by  the  parties, 
and  require  such  substituted  contract  to  be 
performed.  Its  proper  province  is  to  cause 
contracts  to  be  executed  as  they  are  made, 
and  by  the  parties  making  them,  or  their 
representatives  in  interest. 

In  this  case  the  contract  was  made  by  the 
husband.  The  wife  was  no  party  to  it,  and 
was  not  even  referred  to  in  it.  The  land 
was  described  as  the  land  of  the  husband ; 
and  to  him  the  purchaser  looked  for  his  con- 
veyance and  warranty.  Nor  is  the  wife 
seekiag  to  enforce  the  agreement  as  it  was 
made.  According  to  its  terms,  the  purchase 
money  should  be  paid  to  the  husband,  or 
his  personal  representative ;  while  she  asks 
that    the    purchaser  shall  be  compelled  to 

pay  it  to  her,  for  her  own  use. 
114  *For     these     reasons  the    contract 

ought  not  to  be  enforced  against  the 
purchaser  as  far  as  it  relates  to  the  land 
of  the  wife.  And  this  being  the  case,  it 
will  not  be  proper  to  enforce  it  as  to  the 
portion  of  the  land  which  belonged  to  the 
husband.  The  two  parcels  were  embraced 
in  one  entire  contract,  and  there  is  noth- 
ing to  induce  the  belief  that  the  purchaser 
would  have  contracted  for  the  part  belong- 
ing to  the  husband,  if  that  belonging  to  the 
wife,  which  was  the  larger  and  more  valu- 
able portion,  had  not  been  included  with  it. 

The  decree  must  be  reversed  and  the  cause 
remanded.  If  the  appellees  desire  it,  an 
accoutrt  of  the  rents  and  profits  since  the 
purchaser  has  been  in  possession  under  the 
contract,  and  of  the  value  of  the  permanent 
improvements  placed  by  him  upon  the  pt'op- 
erty  before  the  death  of  his  vendor,  may  be 
taken.  But  it  would  be  inequitable  to  ren- 
der a  decree  in  favor  of  the  appellant  for 
any  excess  of  the  value  of  such  improve- 
ments over  the  amount  of  the  rents  and 
profits  with  which  he  is  chargeable ;  because 
the  owners  of  the  property  were  willing  to 
convey  it  to  him  upon  his  paying  the  price 
stipulated  for  with  his  vendor,  and  he  re- 
fused to  accept  the  conveyance.  On  the  other 
hand,  as  the  owners  refused  to  agree  to  his 
proposition  to  rescind  the  contract,  and  to 
retake  possession  of  the  property,  they  must 
allow  him  credit  by  the  value  of  his  improve- 
ments to  the  extent  of  the  rents  and  profits 
during  the  whole  time  of  his  possession. 

Whether  an  account  is  asked  for  or  not, 
possession    should    be    surrendered   to    the 
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widow  and  heirs  according  to  their  respec- 
tive rights.  And  the  purchaser  having  ex- 
pressed his  willingness  to  have  the  contract 
rescinded,  an  order  should  be  made  to  that 
effect. 

Each  party  should  pay  his  own  costs  in 
the  Circuit  court  up  to  the  rescission  of  the 
contract,    a  suit   being   proper    to     adjust 

the  rights  of  the  parties.  But  if  an 
115      *account    shall    be    asked    for,     any 

costs  which  may  be  thereafter  in- 
curred must  be  paid  by  the  party  from  whom 
a  balance  shall  be  found  to  be  due. 

The  other  judges  concurred  in  the  opin- 
ion of  Robertson,  J. 

Decree  reversed. 


116      *Ha8eltine  &  Walton  v.  Brickey  &  als. 

July  Term,  1860,  Lewisburff. 

I.  Interpleader— When  Oftitilsbee  Cannot  Pile  a  BUI  of.* 

—An  attacblnff  creditor  and  an  assiflraee  both 
recover  judgements  against  a  debtor  of  an  absent 
defendant,  without  objection  on  his  part,  althouerh 
he  had  notice  of  tha  assismment  before  the  judg- 
ment in  the  attachment  snit  He  cannot  after  the 
judgments  are  obtained  file  a  bill  of  interpleader 
asrainst  them  to  require  them  to  litig-ate  tJre!r  re- 
spective rights  to  the  f  and ;  but  is  liable  to  pay  both 
judgments. 

This  was  a  bill  of  interpleader  filed  in  the 
Circuit  court  of  Scott  county  by  John  C. 
Brickey  against  Haseltine  &  Walton,  E.  A. 
Millard  and  others.  Haseltine  &  Walton 
had  brought  two  actions  of  debt  against 
Nathaniel  M.  Hicks  in  the  County  court  of 
Scott  county;  and  pending  these  actions 
Hicks  removed  to  the  State  of  Tennessee. 
The  plaintiffs  then  sued  out  attachments  iQ 
their  actions,  and  on  the  29th  of  January, 
1856,  Brickey  was  summoned  as  a  garnishee. 
At  the  March  and  June  terms  of  the    court 

•Equitable  Relief — Fraud  —  3urprlte.  —  "Where  a 
party  has  had  a  day  In  which  he  could  make  his 
defence  in  the  proper  form,  before  a  verdict  and 
judg-ment  against  him.  equity  will  not  entertain  him 
and  grant  relief  after  such  verdict  and  judgment, 
unless  In  cases  of  fraud,  accident  or  surprise,  or 
some  adventitious  circumstance,  unmixed  with  neg^- 
ligence  on  his  part,  which  shall  sufficiently  account 
for  the  omission  to  seek  its  intervention  before 
judgment" 

These  words  used  by  Lbb,  J.,  in  the  principal  case, 
were  quoted  and  approved  in  Ayres  v.  Morehead.  77 
Va.  588:  Corey  v.  Moore,  86  Va.  738.  11  S.  E.  Rep.  114; 
McNeel  v.  Auldridge.  84  W.  Va.  788.  12  S.  E.  Rep.  856. 
See  also.  Holland  v.  Trotter.  22  Gratt.  186.  and  foot- 
iwie\  Wallace  v.  Richmond.  26  Gratt  67,  dJxA  foot-note. 

In  Green  v.  Massie.21  Gratt  360.  the  principal  case, 
Faulkner  v.  Harwood,  6  Rand.  125;  Norris  v.  Hume. 
2  Leigh  334;  Slack  v.  Wood,  9  Gratt  40;  and  Allen  v. 
Hamilton.  9  Gratt  2S5.  are  cited  as  establishing  the 
proposition  that  a  court  of  equity  will  not  entertain 
a  bill  of  discovery  after  a  judgment  at  law  unless 
the  party  seeking  relief  shall  show  some  satisfactory 
excuse  for  his  failure  to  apply  for  the  discovery 
durlng^  the  pendency  of  the  action  at  law. 


he  appeared  and  declared  on  qath  that  he 
was  indebted  to  Hicks  in  the  sum  of  $725, 
payable  on  the  Ist  day  of  January,  1857; 
and  the  court  made  an  order  directing  him 
to  pay  into  court  to  the  clerk  the  amount  of 
the  plaintifiPs'  demand,  when  the  same  be- 
comes due  and  payable.  At  the  same  June 
term  the  plaintiffs  recovered  judgments  as 
ag'ainst  Hicks. 

Brickey  having^  failed   to  pay   the  money 

into  court,  at  the   December  term  1857,  an 

order    was    made   directing   executions    to 

issue  against  him  in  favor  of  the  plaintiffs. 

It  appears  that  Brickey  owed  Hicks 

117  for  land  purchased  *of  him,    and   on 
the  19th  of  January,  1856,  he  executed 

to  Hicks  his  bond,  with  his  son  as  his 
surety,  for  $725  payable  on  the  1st  of  Jan- 
uary, 1857.  At  the  time  he  executed  this 
bond  he  had  been  told  that  Hicks  proposed 
to  sell  it  to  K.  A.  Millard;  and  on  the  20th 
of  February  following  he  received  a  written 
notice  from  Millard  dated  on  the  12th,  that 
he  held  the  bond  and  should  look  to  him  for 
payment.  The  assignment  on  the  bond 
bears  date  on  the  21st  of  January,  1856.  On 
this  bond  an  action  was  brought  in  the  Cir- 
cuit court  of  Scott  county,  in  the  name  of 
Hicks  for  the  benefit  of  Millard,  and  judg- 
ment was  recovered  therein  at  the  Spring 
term  of  the  court  for  1858:  Brickey  not  ap- 
pearing to  have  made  any  defence  to  the 
action,  or  to  have  mentioned  in  either  this 
action  or  the  attachment  cases,  the  claim 
of  the  other  party  to  the  money  due  from 
him  on  his  bond  to  Hicks. 

After  both  parties  had  obtained  their 
judgments  against  him,  Brickey  filed  his 
bill  of  interpleader,  asking  that  they  might 
be  required  to  contest  their  right  to  the 
fund.  And  they  appeared,  and  each  insisted 
that  their  judgments  were  valid  against 
Brickey. 

When  the  cause  came  on  to  be  heard  the 
court  below  held  that  Millard's  right  to  the 
fund  was  better  than  that  of  Haseltine  & 
Walton ;  and  therefore  dissolved  the  injunc- 
tion as  to  Millard,  and  perpetuated  it  as  to 
Haseltine  &  Walton.  And  from  this  decree 
Haseltine  &  Walton  obtained  an  appeal  from 
one  of  the  judges  of  this  court. 

Kane,  for  the  appellants. 

John  W.  Johnston  and  Campbell,  for  the 
appellees.  • 

LEE,  J-     The  only  question  which  in  my 
view  of  this  case  is  material   to  be  consid- 
ered, is  whether  the  bill   was   filed   in    due 
time  to  entitle  the  complainant  to  the 

118  interposition  *of   the  court  of  equity 
by  requiring  the  adversary  claimants 

of  the  fund  in  his  hands  to  interplead. 

The  debt  due  from  Brickey  to  Hicks  was 
created  on  the  19th  of  January,  1856,  and  was 
payable  on  the  1st  of  January,  1857.  The 
note  by  which  it  was  evidenced  was  as- 
signed to  the  appellee  Millard  by  an  endorse- 
ment thereon,  dated  the  2l8t  of  January, 
1856.  On  the  29th  of  January,  1856,  Brickey 
was  summoned  as  a  garnishee  under  the 
attachment  sued  out  in   the  actions   of   the 
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appellants  against  Hicks.  At  the  March 
term  following  and  again  at  the  June  term, 
he  appeared  and  admitted  that  he  owed 
Hicks  the  amount  of  the  note,  saying  noth- 
ing about  the  assignment  to  Millard ;  and  he 
was  ordered  to  pay  the  amount  into  court 
when  it  became  due;  and  subsequently  at 
December  term,  1857,  having  failed  to  pay 
the  same,  execution  for  the  amount  was 
awarded  against  him  by  the  court.  At  the 
June  term,  1858,  in  a  suit  brought  on  the 
note  of  Brickey  for  the  same  debt  in  the 
name  of  Hicks,  for  the  use  of  Millard,  a 
judgment  was  rendered  against  Brickey  for 
the  full  amount  with  interest  and  costs ; 
and  then  he  filed  this  bill  praying  the  court 
to  compel  the  appellants  and  the  appellee 
Millard  to  interplead,  and  to  grant  him  an 
injunction  and  general  relief. 

The  creditors  named  in  the  bill  answered, 
insisting  upon  their  several  claims,  and 
relying  upon  the  judgments  recovered  by 
them  respectively. 

It  is  proved  in  the  cause  that  at  the  time 
Brickey  executed  his  note  to  Hicks  he  knew 
that  it  was  to  be  assigned  to  Millard ;  and 
that  on  the  20th  of  February,  1856,  a  formal 
written  notice  was  served  upon  him  to  the 
effect  that  it  was  then  held  by  Millard,  and 
that  he  would  look  to  him  for  payment. 

Now  I  apprehend  that  when  he  came  to 
answer  as  garnishee  in  the  suit  of  the  ap- 
pellants against  Hicks,  at  the  March  and 
June  terms  after  this  notice,  he  could 
119  *have  brought  this  assignment  to 
the  notice  of  the  court,  and  upon  sat- 
isfying the  court  that  he  then  owed  nothing 
to  Hicks,  by  reason  of  the  assignment  to 
Millard,  no  judgment  would  have  been  ren- 
dered against  him. — Huff  v.  Mills,  7  Yer- 
ger's  R.  45;  Yarborough  v.  Thompson,  3 
Smedes  &  Marshall  295 ;  Wilson  v.  Davis- 
son,  5  Munf .  178.  So  if  without  notice  of 
the  assignment  to  Millard,  he  had  been 
required  to  pay  and  had  actually  paid  the 
amount  to  the  attaching  creditor,  or  if  he 
was  prepared  successfully  to  controvert  the 
fact  of  the  assignment  to  Millard  in  the 
suit  subsequently  brought  by  Hicks  for  the 
use  of  Millard,  he  could  have  relied  upon 
these  matters  or  any  other  good  cause  of 
resistance  to  Millard's  claim  to  the  fund 
in  his  hands,  by  way  of  defence  to  the 
action.  If,  however,  when  he  was  sum- 
moned as  garnishee,  he  distrusted  his  abil- 
ity to  make  good  these  defences  for  want 
of  the  means  the  better  information  of  the 
parties  themselves  might  supply,  and  desired 
to  avoid  the  trouble  and  risk  of  suits  at 
law,  he  could  have  filed  his  bill  of  inter- 
pleader at  once,  and  upon  paying  the 
money  into  court,  or  giving  security  to  abide 
its  decree,  or  complying  with  whatever 
terms  might  be  imposed  by  the  court,  he 
could  have  obtained  an  injunction  to  stay 
ail  further  proceedings  on  the  attachment 
as  to  him,  and  to  restrain  Millard  from 
bringing  any  suit  upon  his  note,  and 
brought  the  parties  themselves  together  for 
a  comparison  of  their  respective  rights  to 
the  money  in  his  hands ;  and  thus  obtained 
ample  indemnity  against  loss  upon  his  pay- 


ing it  to  the  one  declared  by  the  court  to  be 
entitled  to  receive  it.  If,  however,  after 
proceedings  are  commenced  against  him, 
the  debt  to  Hicks  being  confessedly  due, 
and  the  amount  of  the  same  certain  and 
ascertained,  and  with  full  knowledge  of  the 
conflicting  claims  to  the  money  in  his 
hands,  he  folds  his  arms,  makes  no  defence 
in   the  actions   at  law,  nor  seeks  the 

120  appropriate     mode    of    ^defence    and 
protection  offered  him  in  the  court  of 

equity,  and  suffers  the  different  claims  in 
respect  of  the  single  debt  or  duty  which  he 
owes  to  his  creditor  to  ripen  and  pass  inta 
several  judgments  against  himself  person- 
ally, in  favor  of  the  conflicting  claimants, 
respectively,  he  ought  not,  as  it  seems  to* 
me,  to  be  permitted  to  come  with  his  bill  to 
require  his  judgment  creditors  to  inter- 
plead, not  concerning  the  judgments  they 
have  recovered  against  him  (for  they  ard 
several  and  distinct  and  neither  claims  any 
interest  in  the  judgment  of  the  other),  but 
concerning  the  right  which  they  personally 
had  to  recover  the  judgments.  If  indeed 
there  be  fraud,  or  surprise,  or  discoverj'  of 
new  and  material  matter  not  known  to  the 
party  before  the  judgments,  this  may  serve 
as  a  substantive  and  distinct  ground  for 
relief,  upon  the  general  principles  of  the 
court  of  equity.  But  if  the  party  discloses 
no  reason  for  asking  its  intervention ;  and 
wholly  fails  to  account  for  the  delay  to  file 
his  bill  until  after  the  judgments,  he  will 
not  then  be  entertained,  any  more  than  a 
party  who  desires  a  discovery  from  his 
adversary  but  who  delays  filing  his  bill, 
asking  the  same  until  after  judgment  has 
been  rendered  agaist  him  in  the  law  court, 
lyeicester  v.  Perry,  1  Bro.  C.  C.  305 ;  Bar- 
bone  V.  Brent,  1  Vern.  R.  176,;  Thompson 
V.  Berry,  3  John.  ch.  R.  395;  Faulkner's 
adm'x  V.  Harwood,  6  Rand.  125. 

This  proposition,  that  the  party  holding 
the  fund  in  his  hands  must  wait  until  the 
conflicting  claimants  shall  have  severally 
recovered  against  him,  is  not  only  in  con- 
formity with  the  general  principles  and 
practice  of  the  court  of  equity,  but  is  also 
sufficiently  supported  by  authority.  Where 
a  party  has  had  a  day  in  which  he  could 
make  his  defence  in  the  proper  form,  before 
a  verdict  and  judgment  against  him,  equity 
will  not  entertain  him  and  grant  relief  after 
such  verdict  and  judgment,  unless  in  case 
of  fraud,  accfdent  or  surprise,  or  some  ad- 
ventitious     circumstances     unmixed 

121  with  negligence  *on  his  part,  which 
shall  sufficiently  account  for  the  omis- 
sion to  seek  its  intervention  before  the  judg- 
ment. If  we  turn  to  the  elementary  writers 
who  speak  of  the  bill  of  interpleader,  we 
find  that  they  describe  it  as  lying  in  cases 
where  two  or  more  persons  are  claiming  the 
same  thing  under  different  titles,  though 
derived  from  the  same  common  source,  or 
in  separate  interests  from  another  person, 
who  not  knowing  to  which  of  the  claimants 
he  ought  of  right  to  render  the  debt  or  duty 
claimed,  or  to  deliver  the  property  in  his 
custody,  applies  to  the  court  of  equity  to 
resolve  his  doubts  and  protect  him  from  the 
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damages  of  being  compelled  to  pay  the 
debt  a  second  time.  The  terms  in  which 
they  speak  of  the  proper  case  for  such  a 
bill,  imply  that  the  claim  is  for  a  thing  in 
action  and  not  yet  passed  in  rem  adjudica- 
tum.  Several  claims  are  made  for  the 
same  thing;  he  is  molested  by  an  action  or 
actions  brought  against  him,  or  threats  of 
the  same ;  he  fears  that  he  may  suffer  injury 
from  the  conflicting  claims  of  the  parties, 
and  he  therefore  applies  to  the  court  to  pro- 
tect him  not  only  from  being  compelled  to 
pay  or  deliver  the  thing  claimed  to  both 
claimants, but  also  from  the  vexation  attend- 
ing upon  the  suits  which  are  or  possibly  may 
be  instituted  against  him.  Bvery  thing  that 
enters  into  the  description  would  seem  to 
exclude  the  idea  that  the  claimants  had 
prosecuted  theirdemands  to  judgment.  See 
2  Sto.  Kq.  i  806 ;  Mit.  PL  48  et  seq. ;  Coop. 
Eq.  PI.  47  et  seq. ;  Eden  on  Injunct.  335,  et 
seq  . ;  Sto.  Eq.  PI.  291 ;  3  Danl.  ch.  P.  1753, 
1756.  And  in  very  much  the  same  terms 
with  the  same  implication  will  it  be  found 
that  this  proceeding  is  characterised  by  the 
learned  judges  in  reported  cases.  See  Dun- 
gey  V.  Angove,  2  Ves.  jr.  R.  304,  310; 
I^angston  v.  Boylston,  2  lb.  107 ;  Angel  v. 
Hadden,  15  Ibid.  244;  Hoggart  v.  Cutts,  1 
Craig  &  Phil.  204;  Glyn  v.  Duesbury,  11 
Sim.  R.  147 ;  Sieveking  v.   Behrens,  2  Myl. 

&   Craig   581;    Richards   v.    Salter,  6 
122      John.  ch.  R.  445 ;  Badeau  *v.   Rogers, 

2  Paiges   R.  209.     And   whilst  I  have 
as  yet  seen  no  clear  authority  for  the  prop- 
osition that  the  party  may  delay  his  action 
until  after  judgments  are  recovered  against 
him  by  the  several  claimants,  several  are  to 
be  found    which  are  directly  opposed  to  it. 
Thus  in  3  Danl.  ch.  Pr.  1753,  it  is  laid  down 
that    a    claim    made     upon    a  party  affords 
ground    for    filing    a    bill   of  interpleader, 
though    no    legal   proceedings   have    been 
actually  commenced   against   him;  and  (at 
p.  1755)  that  a  bill  of  interpleader  ought  to 
be   filed    before  or   immediately   after  the 
commencement   of  proceedings   at  law,  and 
should  not  be  delayed  until  after  a  verdict 
or  judgment  had  been  obtained.     In  Cornish 
V.  Tanner,  1  Younge  &  Jer.  333,  a   bill   of 
interpleader  was  filed   after  a   verdict  had 
been  obtained  by  one  of  the  claimants,  and 
an  injunction    was   granted   on   the  money 
being  paid  into  court.     One  of  the  defend- 
ants filed  his  answer  and  moved  the  court  to 
dissolve   the   injunction,   and  although  the 
other  defendants  had  not  filed  their  answers, 
the   court   dissolved  the  injunction  because 
the  plaintiff  had  failed  to  account  satisfac- 
torily  for   his  delay  in    filing  the  bill.     In 
Yarborough   v.    Thompson,     3    Smeedes    & 
Marsh.  291,  the  controversy  was  (as  in  the 
case  before  the   court)  between   an   attach- 
ing  creditor   who   had   obtained  judgment 
against   the  garnishee   and  the  assignee  of 
the  note  given  by  the  latter,    and  who   had 
sued  upon  the  same  and  recovered  judgment 
also.     After   the   judgment   had   thus  been 
recovered,    the   party  came  with  his  bill  to 
compel  the  judgment  creditors  to  interplead 
concerning  their  right  to  the  debt  which  he  ^ 
owed.     Held,  that    he   came    too    late  after  | 


judgment,  and  his  bill  was  accordingly  dis- 
missed. This  case  is  in  all  its  circum- 
stances like  the  case  in  judgment,  and 
must  be  considered  as  authority  directly  in 
point.  Judge  Clayton  in  declaring  the  opin- 
ion of  the  court,  referred  to  a  remark  made 
by  the  judges  who  delivered  the  opinion 
in  the  case  of  Oldham  v.  L/edbetter, 

123  *1  How.   Miss.  R.  43,  47,  to  the  effect 
that  the  case  put,  (being  one  in  which 

a  judgment  had  been  recovered),  the  plain- 
tiff might  have  protected  himself  by  bill  of 
interpleader,  and  says  that  it  was  thrown 
out  without  sufficient  consideration ;  that 
it  was  not  a  point  for  decision,  and  that 
the  cases  cited  did  not  bear  upon  that  prop- 
osition. In  the  case  of  the  Union  Bank  of 
Maryland  v.  Kerr,  Ac, ,  2  Maryland  ch.  Dec. 
460,  the  bill  was  filed  by  the  bank  to  com- 
pel the  defendants,  Kerr  and  Glenn,  to  in- 
terplead as  well  as  to  a  sum  of  money  for 
which  Kerr  had  recovered  judgment  against 
the  bank  in  an  action  of  assumpsit,  as  also 
as  to  certain  promissory  notes  and  bills  of 
exchange  for  which  Kerr  had  commenced 
an  action  of  trover  which  was  still  pending ; 
it  was  held  that  the  joinder  of  the  subject 
of  the  action  of  assumpsit  in  the  same  bill 
with  that  of  the  action  of  trover  could  not 
preclude  the  complainant  from  the  right  to 
compel  the  defendants  to  interplead  as  to 
the  latter,  although  as  to  the  former  they 
could  not  be  required  to  interplead  because 
the  bill  was  filed  after  the  judgment  had 
been  obtained.  In  declaring  his  opinion. 
Chancellor  Johnson  states  it  as  well  settled 
doctrine,  that  a  bill  of  interplead  must  not 
be  delayed  until  after  a  verdict  or  judg- 
ment, and  that  such  was  conceded  to  be  the 
rule  by  the  counsel;  and  this  is  several 
times  repeated  in  his  opinion.  It  is  true 
that  as  an  appeal  had  been  taken  from  the 
judgment  in  the  action  of  assumpsit,  the 
party  was  put  to  his  election  to  proceed  with 
his  appeal  or  in  that  court,  but  evidently 
the  relief  which  the  party  was  permitted  to 
seek  if  he  abandoned  his  appeal,  was  not  by 
way  of  requiring  the  defendants  to  inter- 
plead touching  the  subject  of  the  action  of 
assumpsit,  as  the  right  to  do  so  had  been 
expressly  declared  to  be  lost  by  reason  of 
the  delay  until  after  judgment. 
The  case  of  Hamilton  v.  Marks,  19  Eng. 
lyaw  A  Eq.  R.  321,  might  seem  at  first 

124  view   to  be  an  authority  the  *other 
way,  but  upon  examination  it  will  l>e 

found  that  the  general  rule  referred  to  is 
recognized,  but  the  particular  case  distin- 
guishing from  those  to  which  it  applies. 
It  was  the  case  of  conflicting  claims  to  the 
proceeds  of  a  policy  of  insurance  on  prop- 
erty damaged  by  fire.  An  action  was 
brought  in  the  court  of  exchequer  by  the 
party  insured  for  compensation  for  the  dam- 
ages sustained,  and  a  verdict  was  found  for 
;^00  damages  in  respect  of  the  furniture 
with  liberty  to  move  to  increase  the  dam- 
ages by  a  sum  not  exceeding  ;fl200  in 
respect  of  injury  to  the  buildings.  The 
party  insured  being  insolvent,  notice  was 
given  to  the  insurance  office  of  several  dif- 
ferent claims  to  and  liens  upon  the  money, 
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and  the  creditors'  asaig-nee  of  the  estate  of 
the  insolvent  having  previously  to  the  judge- 
ment g^iven  notice  to  the  insurance  office  of 
his  appointment  and  desired  the  office  not 
to  pay  the  insolvent  the  moneys  recoverable 
under  the  policy,  the  treasurer  of  the  com- 
pany filed  a  bill  of  interpleader.  Objection 
was  made  that  there  had  been  a  veMict  in 
an  action  at  law,  and  Cornish  v.  Tanner 
was  relied  on.  The  Vice-Chancellor  with- 
out questioning  the  authority  of  that  case, 
said  ^Hhe  present  case  differs  from  that. 
Here  the  dispute  at  law  was  confined  to  the 
question  of  demand  which  could  only  be 
settled  at  law ;  and  there  is  no  rule  of  this 
court  to  preclude  a  defendant  at  law  who 
has  done  that  from  obtaining*  relief  on  an 
interpleader  suit."  This  case  then,  as  it 
seems  to  me,  in  no  wise  impug'ns  the  gen- 
eral rule  applicable  to  cases  in  which  not 
the  mere  amount  due  from  the  party  hold- 
ing the  fund  and  which  must  be  ascertained 
at  law,  is  in  controversy,  but  also  the  rights 
of  the  conflicting  claimants  to  demand  the 
same  and  to  appropriate  it  to  their  use  by 
obtaining  a  personal  judgment  ag'ainst  the 
holder  of  the    fund. 

Bills  of  interpleader  may,  it  is  true,  on 
many  occasions  be  advantageously  re- 
sorted to,  but  we  are  told  that  the 
125  *court  does  not  look  very  favorably 
upon  them;  and  I^ord  Hardwick  ex- 
pressed himself  unwilling  *4o  allow  new 
inventions  in  the  bringing  of  such  bills." 
1  Madd.  ch.  181 ;  Metcalf  v.  Harvey,  1  Ves. 
R.  248.  And  I  cannot  but  think  that  where 
the  existence  of  the  debt  or  duty  is  admitted 
and  the  amount  fixed  and  ascertained,  if 
there  be  conflicting  claims  to  the  proceeds 
on  behalf  of  third  persons  claiming  under 
the  party  to  whom  the  debt  or  duty  is  due, 
between  whom  the  party  owing  the  same  is 
nnwiliing^  to  decide,  it  will  be  in  better 
conformity  to  the  analogies  of  the  law  and 
the  rules  of  the  court  of  equity  to  require  the 
party  seeking  the  protection  of  the  court  to 
come  with  his  bill  before  the  several  claim- 
ants shall  have  carried  their  respective 
claims  into  personal  judgments  against 
himself,  unless  this  delay  be  satisfactorily 
accounted  for.  And  as  in  this  case,  the 
party  offered  no  excuse  for  failing  to  file 
his  bill  until  after  both  the  judgments  were 
rendered  against  him,  I  think  the  court 
should  have  refused  to  interfere. 

I  am  of  opinion   therefore   to  reverse  the 
decree. 

DANIEL  and  MONCURE,  Js.,  concurred 
in  the  opinion  of  L^ee,  J. 

ALI^EN,  P.,  and  ROBERTSON,  J.,  dis- 
sented. 

Decree  reversed. 


126     *The  Freeman's  Bank  v.  Ruckman. 

July  Term.  1860.  Lewlsburff. 
I.  Coolllct  of  Laws— Notes— Chsrscter  of— Lex    Lod 
Sofarttonls.*— A  note  made  in  MassachuBetts,  paya- 
ble at  either  of  the  banking  houses  in  Wheeling, 

Kovfllct  of    Law0-Noteo--Cluiracter  of— Lex  Lod 

I.— In  Corbln  v.  Planters'  National  Bank,  87 


Va.,  is  to  have  its  character  determined  by  the  law 
of  Va.,  and  is  not  a  neffotiable  note. 

s.  Pfoodinff  sad  Prsctico— Non-NegotlsMo  Paper— Allo- 
ffstloo  of  AMigniiieot.t— The  declaration  avers  tbat 
the  payee  of  a  note  endorsed  and  delivered  it  to 
tbe  plaintiff:  the  note  not  being  negotiable  but 
assignable:  this  is  a  snfflcient  averment  of  its 
assignment 

3.  3MBe— Same— Some.- The  declaration  averring 
that  the  note  sued  on  was  made  in  Boston,  and  on 
the  same  day  and  year  was  endorsed  and  delivered 
to  the  plaintiff,  a  banking  corporation  under  the 
laws  of  Massachusetts,  upon  demurrer,  the  court 
will  consider  the  assignment  made  in  Massachu- 
setts, where  it  might  legally  be  made. 

This  was  an  action  of  debt  in  the  Circuit 
court  of  Pocahontas  county,  brought  by 
The  President,  Directors  and  Company  of 
the  Freeman's  Bank,  an  institution  incor- 
porated by  the  laws  of  Massachusetts,  en- 
dorsers of  Emery,  Haughton  &  Co.,  against 
John  H.  Ruckman,  to  recover  the  sum  of 
$2500.  The  first  count  in  the  declaration 
sets  out  that  the  defendant,  on  the  13th 
of  January,  1857,  at  Boston,  by  his  certain 
promissory  note  negotiable  by  the  laws  of 
Massachusetts  where  the  contract  was  made, 
promised  to  pay,  five  months  after  the  date 
thereof,  to  Emery,  Haughton  Sl  Co.,  or 
order,  at  either  of  the  banking  houses  in 
Wheeling,  Virginia,  twenty-five  hundred 
dollars  for  value  received ;  and  that  Emery, 


Va.  665,  18  S.  E.  Rep.  98,  the  court  said:  "It  is  a  gen- 
eral rule  that  every  contract  as  to  its  validity, 
nature,  interpretation  and  effect,  is  governed  by  the 
law  of  the  place  where  it  is  made,  unless  it  is  to  be 
performed  in  another  place.  Accordingly,  it  was 
decided  in  Freeman's  Bank  v.  Ruckman.  16  Gratt. 
126,  that  whether  a  note  is  negotiable  or  not  is  a 
question  which  relates  to  its  nature  and  effect,  and 
Is,  therefore,  to  be  governed  by  the  lix  loei  contractus, 
although  the  remedy  is  governed  by  the  place  where 
the  suit  is  instituted."  But,  in  the  principal  case, 
the  court  said:  "The  note  in  this  case  being  payable 
in  Virginia  though  made  in  Massachusetts,  its  nego- 
tiability therefore  depends  on  the  law  of  Virginia, 
and  not  on  the  law  of  Massachusetts." 

In  Hefllebower  v.  Detrick,  27  W.  Va.  24,  the  court 
said:  "The  general  rule  is  that  all  the  instruments 
made  and  executed  in  a  country,  take  effect  and  are 
to  be  construed,  as  to  their  nature,  operation  and  ex- 
tent, according  to  the  laws  of  the  country  where  they 
are  made  and  executed.  But  where  the  contract  is 
either  expressly  or  tacitly  to  be  performed  in  any 
other  place  than  where  the  same  was  made  and 
executed,  the  general  rule  is  in  conformity  to  the 
presumed  intention  of  the  parties,  that  the  contract 
as  to  its  validity,  nature,  obligation  and  interpreta- 
tion is  to  be  governed  by  the  law  of  the  place  of 
performance.    Story's  Conflict  of  L.  280,  286.** 

See  the  principal  case  cited  as  to  this  point  in  Union 
Life,  etc.,  Co.  v.  Pollard.  94  Va.  152,  26  S.  E.  Rep.  421 . 

See  also,  Wilson  v.  Lazier,  11  Gratt  482.  where  it  is 
laid  down  as  a  well  settled  rule  that  a  negotiable 
note,  made  in  a  particular  country,  is  to  be  deemed 
a  note  governed  by  the  law  of  that  country  whether 
it  is  expressly  made  payable  there  or  is  payable  gen- 
erally, without  naming  any  particular  place :  since  at 
most,  under  the  latter  circumstances,  it  is  as  much 
payable  in  that  country  as  elsewhere. 

f  Pleading  sad  Practice— Non-Negotlsble  Paper— Alle- 
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Haughton  A  Co.  afterwards,  viz:  on  the 
day  and  year  aforesaid,  for  value  received, 
endorsed  and  delivered  the  said  promissory 
note  to  the  plaintiffs,  of  which  defendant 
then  and  there  had  notice. 

127  *The  second  count  after  setting*  out 
the    facts     substantially     as     in   the 

first  count,  added,  that  the  plaintiffs  after 
the  endorsement  and  delivery  of  the  note 
and  before  the  same  became  payable,  filed 
the  note  in  the  North  Western  Bank  of  Vir- 
ginia at  Wheeling  for  collection ;  and  when 
the  note  became  payable,  viz:  on  the  15th 
day  of  June,  1857,  it  was  presented  at  said 
bank  for  payment,  and  not  having  been 
paid  was  then  and  there  duly  protested  for 
non-payment;  of  which  the  defendant  then 
and  there  had  notice.  And  the  complaint 
was  that  the  defendant  had  not  paid  the 
said  twenty-five  hundred  dollars  or  any  part 
thereof. 

The  defendant  appeared  and  demurred  to 
the  declaration,  and  to  each  count  thereof, 
and  pleaded  payment;  and  the  plaintiffs 
joined  in  the  demurrers,  and  took  issue  upon 
the  plea.  And  thereupon  the  court  sus- 
tained the  demurrers,  and  rendered  a  judg- 
ment for  the  defendant.  Whereupon  the 
plaintiffs  obtained  a  writ  of  error  from  this 
court. 

Price,  for  the  appellants. 

Dennis  and  f^ry,  for  the  appellees. 

MONCURE,  J.  It  is  a  general  rule  that 
every  contract  as  to  its  validity,  nature, 
interpretation  and  effect,  or,  as  they  may  be 
called,  the  right,  in  contradistinction  to  the 
remedy,  is  governed  by  the  law  of  the  place 
where  it  is  made,  unless  it  is  to  be  per- 
formed in  another  place;  and  then  it  is 
governed  by  the  law  of  the  place  where  it 
is  to  be  performed.  Story's  Confl.  of  Lraws 
{{  242,  260,  263  &  280.  The  form  of  the 
remedy  is  governed  by  the  law  of  the  place 
where  the  suit  is  instituted.     Id.  {  556. 

It  is  often  difficult  to  determine,  whether 
a  matter  relates  to  the  right  or  to  the  rem- 
edy, and  whether  it  is  governed  by  the  lex 
loci    contractus,    or   the   lex   fori,   as 

128  *they   are  called.     Id.  i  563 ;  Andrews 
V.     Herriot,    note,    4    Cow.    R.    528; 

iration  of  Assignment.— In  Welsh  v.  Ebersole,  75  Va. 
658.  the  court  said:  ''That  case  (Bank  of  Marietta  r. 
Pindall,  2  Rand.  475),  however,  and  the  case  of  Free- 
man's Bank  V.  Ruckman,  16  Oratt  126,  seem  to 
establish  fully  the  doctrine  that  endorsement  of  the 
oblifiree'8  name  upon  the  bond  accompanyinff  the 
transfer  may  be  declared  on  as  common-law  asslsm- 
ment,  and  that  an  averment  that  the  instrument 
was  endorsed  and  delivered  Is  in  effect  an  averment 
that  It  was  assigned.  Both  of  these  cases  were, 
however,  decided  upon  a  demurrer  to  the  declara- 
tion. They  do  not  establish  that  such  an  endorse- 
ment may  not  be  treated  as  a  iruaranty  if  such  was 
the  affreement  of  the  parties." 

Nesrotiable  Paper— Intention.— in  Broun  v.  Hull,  33 
Gratt  33,  the  court  cited  the  principal  case  as 
authority  for  the  proposition  that  neither  the 
intention  of  the  parties  nor  their  belief  could  make 
a  non-neffotiable  Instrument  negotiable. 


Leroux  V.  Brown,  74 '  Eng.  C.  Lt,  R.  801. 
But  the  question  is  immaterial  in  this  case, 
the  place  of  performance  and  the  place  of 
the  suit  being  the  same,  and  the  rig^ht 
and  the  remedy  being  therefore  governed 
by  the  same  law. 

Whether  a  note  is  negotiable  or  not,  is  a 
question  which  relates  to  its  nature  and 
eifect.  A  negotiable  note  is  not  of  the 
same  nature  and  effect  with  a  note  not 
negotiable.  The  rights  and  obligations  of 
the  parties  are  materially  different ;  espec- 
ially when  the  negotiable  note  is  in  the 
hands  of  a  bona  fide  holder  for  valuable 
consideration,  without  notice  of  any  defence 
which  might  affect  it  in  the  hands  of  a 
prior  holder.     Story  on  Bills  {{  14,  15,  17. 

In  Vidal  v.  Thompson,  11  Martin's  R. 
23,  (which  was  much  relied  on  by  the  coun- 
sel of  the  plaintiffs  in  error  in  this  case) 
the  court  said:  *^An  instrument,  as  to  its 
form  and  the  formalities  attending  its  exe- 
cution,  must  be  tested  by  the  laws  of  the 
place  where  it  is  made ;  but  the  laws  and 
usages  of  the  place  where  the  obligation,  of 
which  it  is  evidence,  is  to  be  fulfilled  must 
regulate  the  performance.  The  question  in 
that  case  was,  as  to  the  meaning  and  ef- 
fect of  an  article  of  the  civil  Code  of  Lrou- 
isiana ;  and  it  seems  to  be  at  least  doubtful, 
whether  the  rule  laid  down  by  the  court  is 
entirely  correct,  as  a  general  principle  of 
law.  See  Story  on  Bills  i  159;  Story  on 
Confl.  Lraws  U  260,  262,  262,  a,  and  318  and 
notes.  But  whether  it  be  so  or  not  is  im- 
material to  this  case,  as  the  negotiability 
of  a  note  is  certainly  not  a  mere  matter  of 
form,  within  the  meaning  of  the  distinction 
stated,  but  is  of  the  very  essence  of  the 
contract. 

The  note  in  this  case  being  payable  in 
Virginia  though  made  in  Massachusetts, 
its  negotiability  therefore  depends  on  the 
law  of  Virginia,  and  not  on  the  law  of 
Massachusetts. 

It  can  make  no  difference,  in  regard 
129  to  the  note  itself,  *that  it  may  have 
been  (as  it  probably  was)  endorsed 
and  delivered  to  the  plaintiff  in  Massachu- 
setts and  not  in  Virginia.  Its  nature  and 
effect  and  the  rights  and  obligations  of  the 
maker  must  be  the  same  in  either  case. — 
Story  on  Bill,  <{  158,  167,  168,  169;  Story's 
Confl.  Lraws,  {{  317,  332 ;  Ory  v.  Winter,  16 
Martin's  R.  277. 

The  only  law  of  Virginia  making  notes 
negotiable,  is  that  which  declares,  that 
**  every  promissory  note  or  check  for  money 
payable  in  this  State,  at  a  particular  bank, 
or  at  a  particular  office  thereof  for  discount 
and  deposit,  or  at  the  place  of  business  of 
a  savings  institution  or  savings  bank,  and 
every  inland  bill  of  exchange,  payable  in 
this  State,  shall  be  deemed  negotiable," 
Ac.     Code  p.  144,  {  7. 

The  note  in  this  case  was  not  payable  at 
a  particular  bank,  or  at  a  particular  office 
thereof  for  discount  and  deposit,  or  at  the 
place  of  business  of  a  savings  institution 
or  savings  bank";  but  was  payable  *'at 
either  of   the  banking  houses  in  Wheeling, 
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Virginia' ' ;  and  therefore  is  not  a  negoti- 
able note. 

Bat  the  law  of  Virginia  further  declares 
that  ^*the  assignee  of  any  bond,  note,  or 
writing,  not  negotiable,  may  maintain 
thereupon  any  action  in  his  own  name 
which  the  original  obligee  or  payee  might 
have  brought,  but  shall  allow  all  just  dis- 
connts,  not  only  against  himself,  but 
against  the  assignor,  before  the  defendant 
had  notice  of  the  assignment."  Code  p. 
583.  ch.  144,  \  14. 

The  note  in  this  case  is  therefore  assign- 
able, and  an  assignee  thereof  may  maintain 
an  action  thereon  in  his  own  name. 

It  is  averred  in  each  count  of  the  declara- 
tion that  the  payees  of  the  note,  for  value 
Received,  endorsed  and  delivered  it  to  the 
plaintiffs.  This  is  a  substantial  and  suffi- 
cient averment  that  the  note  was  assigned 
to  the  plaintiffs;  and  in  suing  as  '^endor- 
sees,"  they  in  effect  sue  as  assignees  of 
the  note.     Indorsement  is  a  term  usu- 

130  ally,  *applied  to  the  transfer  of  nego- 
tiable   paper,     while    assignment    is 

applied  to  the  transfer  of  choses  in  action  not 
negotiable.  But  when  a  note  is  endorsed 
and  delivered  to  a  person,  it  is  in  fact  as- 
signed to  him,  whether  it  be  negotiable  or 
not;  and  an  averment  that  it  was  endorsed 
and  delivered,  is  in  effect  an  averment 
that  it  was  assigned,  if  it  be  not  negoti- 
able but  assignable  only.  The  ordinary 
form  of  averring  an  assignment  of  a  writ- 
ing not  negotiable  is,  that  the  assignor, 
"by  an  endorsement  on  the  said  writing, 
did  assig'n  the  same  to  the  plaintiff'' ;  but 
there  is  no  peculiar  virtue  in  this  form, 
which  is  prescribed  by  no  law,  and  the 
averment  may  be  made  in  other  words  of 
equivalent  import. 

The  case  of  the  Bank  of  Marietta  v.  Pin- 
dall,  Ac,  2  Rand.  465,  is  not  in  conflict, 
but  is  in  perfect  accordance  with  what  has 
been  just  said.  That  was  an  action  upon  a 
note  not  negotiable,  brought  by  the  as- 
signees thereof;  and  one  of  the  questions 
was,  whether  the  contract  of  assignment  was 
made  in  Virginia.  The  declaration  suffi- 
ciently averred  an  assignment;  but  was 
silent  as  to  the  place  where  it  was  made. 
The  defendants  by  special  plea  averred  that 
the  note  was  endorsed  by  the  payees  in  Vir- 
ginia. In  delivering  the  opinion  of  the 
court.  Judge  Cabell  uses  this  language: 
*|How  are  these  averments  in  the  declara- 
tions" (there  were  three  actions  of  the 
same  kind)  **met  by  the  pleas?  Not  by^  the 
allegation  that  the  notes  were  assigned  to 
the  plaintiffs  in  Virginia ;  nor  even  by  the 
allegation  that  they  were  endorsed  to  the 
plaintiffs  in  Virginia;  but  simply,  that 
they  were  endorsed  in  Virginia.  The  term 
endorse,  when  applied  to  bills  of  exchange, 
negotiable  by  the  custom  of  merchants,  or 
to  papers  made  negotiable  by  our  statutes, 
may,  ex  vi  termini,  import  a  legal  transfer 
of  the  title-  But,  as  to  bonds  and  notes  not 
negotiable,  the  legal  title  to  them  passes  by 
assignment  only ;  and  as  to  them  en- 

131  dorsement    is    not  equivalent   *to  as- 
signment.    As  to   them,   assignment 


means  more  than  endorsement;  it  means 
endorsement  by  one  party,  with  intent  to 
assign,  and  an  acceptance  of  that  assign- 
ment by  the  other  party.  The  notes  in 
question  are  not  negotiable,  according  to 
our  laws,  but  assignable  only.  The  pleas 
therefore  that  they  were  endorsed  in  Vir- 
ginia, tendered  immaterial  issues  and  were 
properly  demurred  to.  It  may  have  been 
the  intention  of  the  pleader  to  entrap  the 
plaintiffs,  if  they  took  issue,  by  confining 
the  proof  to  the  mere  fact  of  the  payees 
writing  their  names  on  the  backs  of  the 
notes ;  and  this  is  rendered  probable  by  the 
circumstance  that  the  notes  are  not  alleged 
by  the  pleas  to  have  been  endorsed  to  the 
plaintiffs.  They  might  well  be  endorsed 
in  Virginia  and  assigned  in  Ohio."  Id. 
475.  Now  if  the  pleas  had  not  only  alleged 
that  the  notes  were  endorsed  by  the  payees, 
but  also  that  they  were  delivered  by  them  to 
the  plaintiffs,  in  Virginia,  they  would  cer- 
tainly have  been  considered  by  the  court  as 
sufficiently  averring  that  the  assignments 
were  made  in  Virginia. 

The  case  of  the  Bank  of  Marietta  v.  Pin- 
dall,  is  a  conclusive  authority  to  show  that 
the  plaintiffs  in  this  case,  though  a  corpo- 
ration of  Massachusetts  and  not  of  Virginia, 
may  maintain  this  action.  In  that  case 
the  plaintiffs  were  a  corporation  of  Ohio, 
and  two  questions  were  made  upon  the 
pleadings:  1.  Whether  a  Banking  Company, 
not  incorporated  as  such  by  any  law  of  Vir- 
ginia, but  by  a  law  of  one  of  our  sister 
States,  can  prosecute  an  action  in  Virginia 
in  its  corporate  name  and  character,  on  any 
contract  whatever?  And  2.  Whether  they 
can  prosecute  an  action  in  our  courts  on  a 
contract  made  in  Virginia?  The  court  de- 
cided the  first  question  affirmatively.  And 
in  regard  to  the  second  held,  that  no  for- 
eign bank  could  make  a  primary  contract  in 
Virginia  by  discounting  notes  or  otherwise ; 

and  that  no  right  of  action,  therefore, 
132      could  arise  from  the  exercise  *of  such 

a  power.  But  the  court  was  further 
of  opinion,  and  accordingly  decided,  that 
the  pleadings  in  the  cases  did  not  show  that 
the  contracts  of  assignment  were  made  in 
Virginia.  The  special  pleas,  as  before 
stated,  only  averred  that  the  notes  were 
endorsed  in  Virginia.  And  though  the  dec- 
larations did  not  state  where  the  assign- 
ments were  made,  yet  the  court  was  of 
opinion  it  ought  to  be  inferred  on  general 
demurrer  that  they  were  made  in  Ohio  and 
not  in  Virginia  and  therefore  overruled  the 
demurrers  to  the  declarations.  **The  effect 
of  the  demurrers,"  said  the  court,  **isto 
admit  the  assignments,  as  laid  in  the  dec- 
laration. If  these  assignments  were  made 
in  Ohio  they  were  lawful,  an  will  serve  as 
the  foundation  for  suits  in  our  courts ;  if 
they  were  made  in  Virginia,  as  original 
contracts,  they  were  null  and  void  and  can 
give  no  right  of  action.  In  the  total  ab- 
sence of  all  allegations  by  either  plaintiffs 
or  defendants,  as  to  the  place  where  the 
assignments  were  made,  we  do  not  feel  our- 
selves constrained  to  intend  that  they  were 
made   at  a   place   where  the  parties  had  no 
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right  to  make  them,  and  where  the  attempt 
to  make  them  would  be  vain  and  nuga- 
tory. On  the  contrary  we  think,  that  on 
these  pleadings,  the  assignments  must  be 
taken  to  have  been  made  at  the  Bank  of 
Marietta,  where  the  notes  were  originally 
made  payable,  and  where  the  appellants 
had  a  right  to  discount  them.  *  *    Id.  476. 

The  same  remarks  in  substance,  and  the 
same  course  of  reasoning,  apply  to  this 
case.  The  declaration  does  not  state  where 
the  assignment  was  made ;  but  it  states  that 
the  note  was  made  in  Massachusetts,  and, 
on  the  day  of  its  date,  was  assigned  to  the 
plaintiffs  a  corporation  of  Massachusetts; 
and  we  think  it  ought  to  be  inferred,  on 
demurrer  to  the  declaration,  that  the  as- 
signment was  made  in  that  State.  There- 
fore the  plaintiffs  may  maintain  this  action. 
It  was  earnestly,  and  with  great 
1S3  appearance  of  the  reason,  ^contended 
by  the  counsel  for  the  appellants  in 
this  case  of  the  Bank  of  Marietta  v.  Pin- 
dall,  &c.,  (said  the  court  in  that  case,)  that 
as  incidental  to  the  right  of  recovering,  in 
Virginia,  a  debt  acquired  by  an  original 
and  legal  contract  in  Ohio,  they  might 
legally  make  in  Virginia,  a  secondary  con- 
tract for  carrying  into  effect  a  contract 
originully  and  legally  made  in  Ohio;  as 
for  instance,  that  they  might  take  from  a 
debtor,  in  Virginia,  the  assignment  of  a 
note  or  orher  chose  in  action,  in  payment 
of  a  debt  otiginally  and  legally  contracted 
in  Ohio.  But.  as  this  point  did  not  neces- 
sarily presenx  itself  in  the  case  the  court 
forbore  to  expross  any  opinion  upon  it. — Id. 
474.  No  such  pcmt  arises  on  the  pleadings 
in  this  case,  anc  therefore  no  opinion  is 
expressed  upon  it. 

The  breach  at  the  end  of  the  declaration 
applies  to  each  of  the  counts,  and  sufficient 
though  the  sum  is  of  money  therein  men- 
tioned is  the  same  sum  mentioned  at  the  com- 
mencement of  the  declaration  and  in  each 
of  the  counts,  to  wit :  the  sum  of  $2500  the 
amount  of  the  note.  The  debt  demanded 
should  regularly  be  the  aggregate  of  all  the 
sums  alleged  to  be  due  in  the  different 
counts;  but  a  mistake  in  this  respect, 
whether  more  or  less  be  stated,  will  not  be 
a  cause  of  demurrer.     1  Chitty*s  PI.  361. 

Upon  the  whole  we  are  of  opinion  that 
the  Circuit  court  erred  in  sustaining  the 
demurrer;  and  therefore  the  judgment  is 
reversed  with  costs,  the  demurrer  overruled, 
and  the  cause  remanded  to  the  said  Circuit 
court  to  be  tried  upon  the  issue  joined  on  the 
plea  of  nil  debet  and  for  further  pro- 
ceedings therein.  And  the  parties  are  to 
have  liberty  to  amend  their  pleadings  if 
thev  desire  to  do  so. 

The  other  judges  concurred  in  the  opinion 
of  Moncure,  J. 

Judgment  reversed. 
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*Davit,  Sheriff,  v.  The  Commonwealth. 
January  Term,  1861.  Richmond. 
(Absent,  Lbe.  J.) 
I.  Jadinnents  by  Default— Definition  of— Statate.*— All 

Jndg'ments  where  there  has  been  no  appearance 


by  the  defendant  are  Judgments  by  default, 
within  the  meaning  of  the  act  Code  cb.  181,  f  5. 
p.  681. 

2.  Same— Errors— Appellate  Proceedings.*— If  a  party 
obtains  a  supersedeeu  to  a  Judgment  by  default, 
before  applying-  to  the  court  in  which  the  judg- 
ment was  rendered,  or  the  judge  thereof,  to  cor- 
rect the  errors  of  which  he  complains,  his 
tupergedecu  will  be  dismissed  as  improvidently 
awarded. 

This  was  a  supersedeas  to  a  judgment  of 
the  Circuit  court  of  the  city  of  Richmond, 
rendered  on  the  2Sth  of  February,  1860,  in 
favor  of  the  Commonwealth  against  Thomas 
K.  Davis,  sheriif  of  Prince  William  county 
and  his  official  sureties.  The  facts  are 
stated  by  Judge  Allen,  who  delivered  the 
opinion  of  the  court. 

Morson,  for  the  appellants. 

The  Attorney  General,  for  the  Common- 
wealth. 

ALrl/CN,  P.  A  notice  at  the  instance  of 
the  Commonwealth  was  given  to  the  plaintiff 
in  error,  a  sheriff  and  the  securities  in  his 
official  bond,  that  a  motion  would  be  made 
for  a  judgment  against  them  for  a  balance 
of  license  taxes.  The  notice  having  been 
duly  proved  on  the  day  specified,  the  de- 
fendants were  called  but  came  not,  and  at 
the  instance  of  the  Attorney  General  the 
motion  was  docketed  and  continued  to  a 
future  day  of  the  same  term.  It  was 
afterwards  continued  at  the  like 
135  ^instance  to  other  days  named  until 
the  21st  February,  1860,  when  on  the 
motion  of  the  Attorney  General  it  was  con- 
tinued until  the  then  next  regular  term  of 
said  court  for  the  trial  of  civil  causes.  On 
a  subsequent  day  of  the  same  term  the  last 
order  of  continuance  was  set  aside  at  the 
instance  of  the  Attorney  General,  and  on 
his  motion  the  court  proceeded  to  render  a 
judgment  against  the  sheriff  and  his  secu- 
rities ;  to  which  judgment  a  supersedeas  has 
been  awarded  by  this  court. 

From  the  foregoing  statement  it  seems 
that  the  defendants  named  in  the  notice 
never  appeared  or  made  any  defence  to  the 
motion,  and  the  preliminary  question  arises 
whether  this  court  has  jurisdiction  at  this 
time  to  decide  upon  the  regularity  of  the 
proceedings. 

The  Code  p.  681,  ch.  181,  {  5,  provides, 
that  the  court  in  which  there  is  a  judgment 
by  default  or  a  decree  on  a  bill  taken  for 
confessed,  or  the  judge  of  said  court  in  the 
vacation  thereof,  may  on  motion  reverse 
such  judgment  or  decree  for  any  error  for 
which  an  appellate  court  might  reverse  it, 
if  the  following  section  was  not  enacted, 
and  give  such  judgment  or  decree  as  ought 
to  be  given.  {  6,  the  following  section  re- 
ferred to  in  the  foregoing  section,  directs 
that  no  appeal,  writ  of  error  or  supersedeas 
shall  be  allowed  by  an  appellate  court  or 
judge  for  any  matter  for  which  a  judgment 
or  decree  is  liable  to  be  reversed  or  amended 
on  motion  as  aforesaid,  by  the  court  which 
rendered  it  or  the  judge  thereof,  until  such 


*See  foot-note  to  Ooolsby  v.  Strother,  21  Gratt.  107. 


*See  foot-noU  to  Gk>ol8by  y.  Strother,  SI  Oratt.  107. 
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motion  be  made  or  overruled  in  whole  or  in 
part. 

These  sections  of  the  Code  embrace  the 
provisions  contained  in  the  Rev.  Code  of 
1819,  p.  512,  ii  108,  109,  110,  authorizing^ 
clerical  mistakes,  &c.,  to  be  amended  in 
certain  cases  by  the  court  in  which  a  judg- 
ment or  decree  was  rendered,  or  the  judge 
thereof  in  vacation ;  and  also  the  provision 
contained  in  the  act  of  March  12, 1838,  Sess. 
Acts  p.  74,  extending  the  act  of  Jeofails,  to 
judgments    rendered   in     the    circuit 

136  courts  for  default  of  *appeariince,  and 
providing   for  the   reversal    of    such 

judgments  bj  the  court  rendering  them,  or 
the  judge  thereof  in  vacation,  for  certain 
errors  which  would  be  ground  for  the  re- 
versal thereof  in  the  court  of  appeals. 
The  Code  applies  to  all  judgments  by 
default  whether  for  want  of  appearance 
or  for  failing  to  comply  with  any  rule, 
and  authorizes  the  reversal  for  any  error 
for  which  an  appellate  court  would  re- 
verse. 

The  term  judgment  by  default  strictly  and 
technically  applies  to  actions  at  common 
law  only,  and  it  is  argued  that  as  under  a 
statutory  proceeding  of  this  kind  there  is 
no  judgment  at  rules,  and  no  judgment  can 
be  entered  in  court  in  the  absence  of  all 
proof  of  claim,  it  is  not  a  judgment  by  de- 
fault, but  a  judgment  on  the  merits,  which 
cannot  be  reversed  by  the  court  which  ren- 
dered it,  and  therefore  not  embraced  by  the 
Code  in  the  sections  referred  to. 

There  is  force  in  this  argument,  but  it 
seems  to  me  that  although  not  a  technical 
judgment  by  default  at  common  law,  a  pro- 
ceeding by  notice  falls  within  the  equity, 
and  was  intended  to  be  embraced  within 
the  scope  of  these  provisions  of  the  Code. 
Claims  of  the  Commonwealth  and  many 
claims  of  individuals  were  recoverable  by 
motion  on  ten  days'  notice  before  the  Qode. 
This  mode  of  procedure  having  worked  well 
in  practice,  the  Code  p.  640,  ch.  167,  {  5, 
anthorized  any  person  entitled  to  recover 
money  by  action  on  any  contract  to  obtain 
a  judgment  on  motion  after  sixty  days'  no- 
tice.— Under  these  provisions  of  the  law  in 
regard  to  motions  a  large  proportion  of  the 
recoveries  for  money  will  be  obtained  on 
motion.  In  dealing  with  the  subject  of  er- 
rors and  amendments  the  legislature  must 
have  had  in  contemplation  all  modes  of  pro- 
cedure by  which  judgments  were  to  be  ren- 
dered. The  statutes  in  relation  to  this  sub- 
ject of  Jeofails  are  remedial  and  should  re- 
ceive a  liberal  construction.     We  have 

137  seen  that    the    legislature  *has   been 
gradually  extending  the  power  of  the 

court  rendering  a  judgment,  or  the  judge  in 
vacation  to  correct  mere  clerical  errors  and 
reverse  judgments  for  errors  in  the  proceed- 
ings at  rules,  &c.,  to  which  the  attention 
of  the  court  had  not  been  called.  Thus  the 
Revised  Code  authorized  the  amending  of 
judgments  by  correcting  clerical  mistakes. 
The  act  of  1838  authorized  the  court  to  reverse 
Mch  judgments  for  illegal  orders  at,  rules 
or  in  case  of  any  variance  between  the  writ 
and  declaration.    And  the  Code  still  extend- 


ing the  remedy,  gives  to  the  court  which 
renders  the  judgment  or  to  a  judge  in  vaca- 
tion authority  to  reverse  a  judgment  by 
default  for  any  error  for  which  an  appellate 
court  might  reverse  it.  The  object  of  the 
legislature  was  to  save  the  parties  the  delay 
and  costs  of  an  appeal  to  correct  such  irreg- 
ularities and  formal  errors;  errors  which 
seldom  aifect  the  merits  of  the  controversy, 
and  which  would  have  been  corrected  at 
once  by  the  court  if  pointed  out.  The  case 
of  a  motion  comes  within  the  reason  of  the 
statute,  and  I  think  the  term  judgment  by 
default  was  intended  to  apply  to  all  judg- 
ments where  there  was  default  of  appear- 
ance. If  the  error  be  one  for  which  the 
judgment  might  be  reversed  in  an  appellate 
court,  no  appeal,  writ  of  error,  or  super- 
sedeas should  be  allowed  until  after 
motion  to  the  court  or  judge  has  been 
made  and  overruled.  In  the  case  of 
Preston  v.  Auditor,  1  Call  471,  there 
was  a  judgment  on  a  motion  against  a  sher- 
iff's security,  who  failed  to  appear.  The 
law  then  required  that  the  property  of  the 
sheriff  should  be  ascertained  to  be  insu£fi- 
cient  before  proceeding  against  the  surety. 
The  court  said  that  every  court  should  state 
on  record  legal  grounds  for  the  judgment. 
But  that  it  being  stated  that  it  appeared  to 
the  court  that  the  property  of  the  sheriff 
was  insufficient,  it  was  enough.     That   the 

appellate  court  could  not  inquire  how 
138      this  was  made  to*appear,  and  that  it 

was  the  default  of  the  appellant  that 
he  did  not  appear  and  have  the  whole  evi- 
dence stated. 

In  Cunningham  v.  Mitchell,  4  Rand.  189, 
there  was  a  motion  by  a  security  to  recover 
money  from  a  person  alleged  to  be  a  princi- 
pal ;  there  was  no  appearance  for  the  defend- 
ant. In  the  report  it  is  said  judgment  was 
rendered  by  default.  And  Judge  Green,  in 
delivering  the  opinion  of  the  court,  states 
that  the  defendant  cannot  now,  after  sub- 
mitting to  a  judgment  by  default,  object  in 
this  court  to  the  truth  of  the  sheriff's  re- 
turn ;  thus  giving  to  the  judgment  the  effect 
of  a  judgment  by  default,  and  styling  it  a 
judgment  by  default.  I  think  the  legisla- 
ture used  the  phrase  in  the  same  sense  in 
the  act  under  consideration,  and  that  this 
must  be  considered  as  a  judgment  by  default 
in  the  meaning  of  the  law,  and  that  the 
supersedeas  should  not  have  been  allowed 
until  a  motion  had  been  made  to  the  court 
in  which  the  judgment  was  entered  or  the 
judge  of  said  court  in  the  vacation  thereof, 
and  overruled.  And  that  the  supersedeas 
having  been  improperly  allowed  should  be 
dismissed. 

The  other  judges  concurred  in  the  opinion 
of  Allen,  P. 

Supersedeas  dismissed. 


139  *Baker  v.  Wise,  Qovernor. 

April  Term,  1861,  Richmond. 
I.  Statute— Protection  of  Slave  Property— Valid.— The 

act  of  March  17,  1866.  Sess.  acts  1855-66,  p.  88,  entitled 
"An  act  proYidinff  additional  protection  for  the 
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slave  property  of  citizens  of  the  Common  wealth, " 
is  not  in  any  of  its  provisions,  in  violation  of  the 
constitution  of  the  United  States,  or  the  Bill  of 
rig'hts  and  constitution  of  Virginia.* 

a.  Same— Same— Police  Regulation.— The  act  Is  not  a 

regulation  of  commerce,  but  of  police. 

3.  Same— Valid— DIsttnctloo  between  SearcliingVeuels 
and  Dwellings.— In  directing  pilots  to  search  vessels 
about  to  sail  north  of  the  capes  of  Virginia,  the  act 
is  not  in  conflict  with  the  10th  article  of  the  bill 
of  rights  of  Virginia;  there  being  a  distinction 
between  the  search  of  vessels  of  commerce  on 
navigable  waters,  and  dwelling  houses  or  other 
suspected  places. 

4,  Same— To  Search  Vessels  of  Non-Resldents— Valid.— 

In  confining  the  search  to  vessels  owned  in  whole 
or  in  part  by  non-residents  of  the  State,  the  act 
does  not  violate  the  S  2,  of  article  4  of  the  constitu- 
tion of  the  United  States,  securing  the  citizens  of 
each  State  "the  privileges  and  immunities  of  citi- 
zens of  the  several  States." 
8.  Police  Regulations— Constitution  of  United  States.— 
Where  in  the  regulation  of  any  subject  of  internal 
police,  a  regard  to  Justice  and  the  due  and  conven- 
ient enforcement  of  its  laws,  requires  a  State  to 
adopt  a  different  mode  of  proceeding,  or  a  modifi- 
cation of  the  regulation,  in  respect  to  persons 
residing  out  of  the  State,  in  order  fairly  to  meet 
and  provide  for  the  circumstance  of  their  non- 
residence,  the  competency  of  the  State  so  to  act  is 
not  taken  away  by  this  f  2,  article  4  of  the  constitu- 
tion of  the  United  States. 

6.  SUtute— To  Search  Vessels  of  Non-Residents— Con- 
stitutional.—In  confining  the  search  to  vessels 
about  to  sail  north  and  owned  in  whole  or  in  part 
by  non-residents  of  Virginia,  the  act  is  not  in  con- 
flict with  Clause  6  of  §  9,  Article  1,  of  the  constitu- 
tion of  the  United  States;  which  prohibits  the 

140      giving  of  preference,  by  any  ^regulation  of 

'    commerce  or  revenue,  to  the  ports  of  the  one 

State  over  those  of  another.    This  provision  is  a 

restriction  upon  the  power  of  Congress,  and  does 

not  refer  to  the  State  governments. 

7.  Constitution  of  United  States— Fourth  Amendment 
—To  What  It  Refers.— The  4th  article  of  the  amend- 
ments of  the  constitution  of  the  United  States, 
refers  to  the  government  of  the  United  States,  not 
to  the  States. 

8.  Statute— Pee  to  Pilots— Valid.— The  allowance  to 
the  pilots  of  a  fee  of  15  for  the  search  of  the  vessel, 
to  be  paid  by  the  master,  is  not  in  conflict  with 
clause  2,  S  10,  Article  1,  of  the  constitution  of  the 
United  States. 

9.  Same— Seliure  of  Vessels— Valid.— The  seizure  and 
forfeiture  of  the  vessel  prescribed  for  a  violation 
of  the  act,  is  not  in  conflict  with  clause  8,  $  8,  Arti- 
cle 1,  of  the  constitution  of  the  United  States,  which 
gives  to  Congress  the  power  to  regulate  commerce 
with  foreign  nations,  and  among  the  several 
States,  and  with  the  Indian  tribes. 

This  was  an  action  in  the  Circuit  court 
of  the  city  of  Norfolk,  brought  in  the  name 
of  Henry  A.  Wise,  Grovernor  of  Virginia, 
for  the  benefit  of  the  State  and  of  Joseph 
V.  Brough,  against  I^vi  Baker,  as  captain 
of  the  schooner  Nymphus  C.  Hall,  to  recover 
from  him  the  penalty  imposed  by  the  first 
section  of  the  act  of  March  17,  1856,  entitled 
**An  act  providing  additional  protection  for 

*For  the  act  see  the  opinion  of  Judge  DAimeu 


the  slave  property  of  citizens  of  this  Com- 
monwealth,'* Sess.  acts  1855-6,  p.  38,  for 
causing  his  vessel  to  depart  from  the  State 
without  the  certificate  of  inspection  required 
by  the  act.  The  first  section  of  this  act 
provides  **that  it  shall  not  be  lawful  for 
any  vessel  of  any  size  or  description  what- 
ever, owned  in  whole  or  in  part  by  any 
citizen  or  resident  of  another  State,  and 
about  to  sail  or  steam  from  any  port  or 
place  in  this  State  for  any  port  or  place 
north  of  and  beyond  the  capes  of  Virginia, 
to  depart  from  the  waters  of  this  Common- 
wealth until  said  vessel  has  undergone  the 
inspection  hereinafter  provided  for  in  this 
act,  and  received  a  certificate  to  that 
eflFect.'*  And  it  imposes  a  penalty  of  five 
hundred  dollars  on  the  captain  or  owner  of 
any  vessel  which  shall  depart  from  the 

141  State  without  such  certificate,  to  *bc 
recovered  by  any  person  who  will  sue 

for  the  same  in  the  name   of  the  Governor 
of  the  Commonwealth. 

The  defendant  appeared  and  filed  the  plea 
of  **nil  debet,"  on  which  issue  was  joined; 
and  on  the  trial  the  jury  found  a  special 
verdict  as  follows :  **  That  the  defendant  a 
citizen  of  Massachusetts,  according  to  the 
allegations  set  forth  in  the  plaintiff's  dec- 
laration, did  on  or  about  the  4th  day  of 
August,  1856,  then  being  the  captain  and 
owner  of  the  schooner  Nymphus  C.  Hall, 
owned  in  part  by  citizens  of  Massachusetts, 
leave  the  waters  of  Virginia  with  said 
schooner  for  a  port  north  of  and  beyond  the 
capes  of  Virginia,  without  having  first  ob- 
tained a  certificate  of  inspection,  as  re- 
quired by  the  provisions  of  the  statute  in 
such  cases  made  and  provided.'*  And  they 
find  for  the  plaintiff  the  penalty  of  five 
hundred  dollars,  with  interest,  damages  and 
costs,  if  the  aforesaid  act  is  not  in  violation 
of  the  constitution  of  the  United  States,  or 
the -constitution  and  bill  of  rights  of  Vir- 
ginia ;  but  if  it  is  in  violation  of  any  of 
these,  then  they  find  for  the  defendant. 
Upon  this  verdict  the  Circuit  court  rendered 
a  judgment  for  the  plaintiff;  and  Baker  ap- 
plied to  this  court  for  a  writ  of  error  to  the 
judgment ;  which  was  awarded. 

The  case  was  argued  by  Crump,  Johnson, 
of  Massachusetts,  and  Tazewell  Taylor  for 
the  appellant,  and  the  Attorney  General 
for  the  appellee. 

Crump,  for  the  appellant.  This  is  a  qui 
tam  action  to  recover  a  penalty  for  the  vio- 
lation of  the  inspection  law  of  Virginia. 
The  jury  have  found  a  special  verdict  sub- 
mitting the  question  of  the  constitutionality 
of  the  act  of  March  1856,  to  the  court ;  and 
the  only  question  in  the  case  is,  is  the  act 
in  accordance  with  the  bill  of  rights  and 
constitution  of  Virginia,  and  the  constitu- 
tion of  the  United  States? 

1st.  I  shall  first  consider  this  ques- 

142  tion  with  reference  *to  the  constitution 
of  the  United  States.  And  the  objec- 
tions to  the  act  in  this  view  of  it  is,  that 
it  is  a  restriction  upon  commerce.  This 
cannot  be  imposed  by  the  government  of 
the  United  States;  and  therefore  it  is  clear 
that   no   State   government   can  impose  it. 
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The  constitution  of  the  United  States,  as 
we  all  know,  arose  out  of  a  commercial 
necessity ;  and  the  great  object  of  it  was  to 
settle  the  very  difficulties  between  the 
States  which  this  act  of  Virginia  has  again 
introduced. 

The  question  has  been  very  much  debated 
—whether  the  power  of  Congress  to  regulate 
commerce  is  exclusive.  In  Gibbons  v. 
Ogden,  9  Wheat.  R.  1 ;  and  in  the  Passenger 
cases,  7  How.  U.  S.  R.  283,  it  was  held  to 
be  exclusive.  It  is  true  that  the  court  will 
not  look  with  jealousy  to  the  action  of  the 
States  in  trivial  matters,  where  no  public 
harm  can  arise  from  the  act.  And  such 
was  the  case  of  Wilson  &  als.  v.  The  Black 
Bird  Creek  Marsh  Co.,  2  Peters'  R.  245. 
Bat  such  a  case  as  this  cannot  be  considered 
as  shaking"  the  doctrine  so  fully  considered 
in  Gibbons  v.  Ogden,  in  which  the  court 
held  that  where  a  right  is  given  by  a  State 
which  is  clearly  repugnant  to  the  constitu- 
tion of  the  United  States,  it  is  void.  Here 
the  power  exercised  by  the  State  is  clearly 
repugnant  to  the  constitution  of  the  United 
States.  That  gives  to  Congress  the  e*:lu- 
sive  right  to  reg'ulate  commerce ;  and  it  is 
idle  to  say  that  this  act  is  not  a  regulation 
of  commerce.  It  is  not  only  a  regtilation 
of  commerce,  but  it  is  an  unequal  regula- 
tion, imposing  burthens  upon  northern 
ships,  which  it  does  not  impose  upon  those 
of  the  south.  And  though  it  is  called  an 
inspection  law,  it  is  not  such  in  the  sense 
of  the  constitution ;  nor  is  it  a  quarantine 
law ;  but  it  is  in  fact  a  regulation  of  com- 
merce. 

If  a  State  may  enact  inspection  laws  they 
must  operate  equally  upon  all  who  come 
under  their  operation.  Congress  itself  is 
forbid  to  g"ive  preference,  by  any  reg- 
143  ulation  *of  commerce  or  revenue,  to 
the  ports  of  one  State  over  those  of 
another.  Art.  1,  {  8,  clause  6.  And  surely 
a  State  in  enacting  an  inspection  law,  is 
bound  by  the  spirit  of  the  constitution,  to 
provide  for  its  equal  operation  upon  all  who 
are  subject  to  it.  And  it  will  be  conceded 
that  it  was  the  purpose  of  this  act  to  estab- 
lish preferences. 

Again :  By  the  2d  section  of  the  4th  article 
of  the  constitution,  clause  1,  *'The  citizens 
of  each  State  shall  be  entitled  to  all  privi- 
leges and  immunities  of  citizens  in  the 
several  States. "  Under  this  provision  the 
citizen  of  Massachusetts  has  the  same  rights 
as  a  citizen  of  Virginia,  in  Virginia.  But 
the  act  violates  this  provision.  A  citizen 
of  Virginia  may  ^o  in  his  vessel  to  Massa- 
chusetts unaffected  by  this  act ;  but  a  citi- 
zen of  Massachusetts  making  the  same 
voyage  must  have  his  vessel  inspected. 
This  provision  of  the  constitution  was  con- 
sidered by  Justice  Washington  in  Corfield 
▼.  Coryell,  4  Wash.  C.  C.  R.  371,  380;  and 
he  lays  down  the  principle  for  which  we 
contend.  That  principle  is— That  with  our 
own  property  and  in  our  own  persons  to 
stand  upon  the  same  footing  as  a  citizen. 
And  it  is  no  answer  to  say  that  we  cannot 
carry  slaves  to  another  State.  Mr.  Madison 
•aid  in  1788,   that    there  was  always   this 


restriction.  To  say  that  the  owner  of  a 
ship  owning  everything  on  board  of  it, 
when  stopped  on  his  voyage,  enjoys  the 
same  privileges  as  a  citizen  who  proceeds 
on  his  voyage  without  interruption  is 
mockery.  Chapman  v.  Mi  lien  2  Speer*s  R. 
769. 

The  act  is  inconsistent  with  the  4th  Ar- 
ticle of  the  amendments  to  the  constitution. 
This  article  may  not  apply  to  State  legisla- 
tion ;  but  it  is  in  the  spirit  of  our  bill  of 
rights,  and  is  an  amendment  proposed  by 
Virginia.  And  though  the  language  of  our 
bill  of  rights  is  not  quite  so  broad,  yet 
144  they  mean  the  same  thing ;  and  *the 
one  was  taken  from  the  other.  And 
so  the  general  court  held  in  Murray's  case. 
2  Va.  Cas.  504. 

The  counsel  referred  to  numerous  cases 
to  show  that  the  court  would  declare  an  act 
unconstitutional.  And  he  referred  to  the 
Code  p.  759,  761,  to  show  that  in  Virginia 
a  search  warrant  and  a  warrant  for  an  ar- 
rest, must  be  founded  on  the  oath  of  some 
person.  And  he  cited  4  Black.  Com.  162  as 
to  police  powers  and  search  warrants. 

Johnson,  of  Massachusetts,  on  the  same 
side :  The  question  involved  in  this  case  is 
not  of  an  ordinary  character.  This  is  but 
the  third  time  it  has  come  before  the  courts, 
and  the  first  time  it  has  arisen  in  Virginia. 
The  case  divides  itself  into  two  branches 
— one  under  the  constitution  of  the  United 
States,  and  the  other  under  the  constitution 
of  Virginia.  I  shall  confine  myself  to  the 
first,  and  leave  to  my  associates  the  task 
of  discussing  the  second. 

The  question  disturbed  the  country  from 
1781  until  the  meeting  of  the  convention  of 
1787 ;  and  it  appears  in  the  constitution  of 
the  United  States,  Article  1,  {  8,  in  the 
form  of  a  regulation  of  commerce.  It  then 
rested  until  1824,  when  the  great  case  of 
Gibbons  v.  Ogden,  9  Wheat  R.  1,  settled  it 
finally;  and  though  there  have  been  some 
subsequent  cases,  that  decision  has  never 
been  questioned. 

The  opinions  of  the  men  of  that  day 
afford  a  strong  argument  as  to  the  true  con- 
struction of  the  constitution.  The  resolu- 
tions of  Virginia,  of  Dr.  Witherspoon,  of 
the  Congress  of  the  Confederation,  of  New 
Jersey  and  New  York,  all  of  them,  went 
for  an  authority  which  should  have  the  sole 
and  exclusive  power  to  regulate   commerce. 

The  constitution,  Article  1,  {  8,  clause  3, 
says — *  *  Congress  shall  haye  power  to  regu- 
late commerce  with  foreign  nations,  and 
among  the  several  States,  and  with 
14»^  the  *Indian  tribes.*'  The  language 
employed,  the  location  in  the  sen- 
tence, the  nature  of  the  power,  and  the 
necessities  of  the  country,  show  that  this 
power  was  intended  to  be  exclusive.  I 
repudiate  a  strict  construction  of  the  con- 
stitution. Its  framers  were  plain  men, 
though  great  men ;  and  the  instrument  was 
intended  for  the  people ;  and  the  true  ques- 
tion is,-  what  is  the  plain  and  rational 
meaning  of  the  language  employed  in  the 
instrument. 

What  then  is   the   meaning   of   the  word 
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*  *reg'ulate' '  ?  It  is  imperial,  almost  despotic. 
To  regulate — to  make  a  rule — to  prescribe — 
to  adjust.  We  hear  of  one  regulator  in 
machinery;  not  two.  To  regulate  would 
therefore  indicate  supremacy ;  and  so  it  was 
held  in  Gibbons  v.  Ogden.  To  be  a  regu- 
lator it  must  be  supreme.  In  Article  4,  { 
3,  clause  2,  it  is  provided  that  Congress 
**may  make  all  needful  rules  and  regula- 
tions respecting  the  territories,  Ac.  * '  There 
it  is  clearly  an  exclusive  power.  But  the 
doctrine  of  exclusive ness  is  found  more 
strongly  expressed  in  the  9th  section  of  the 
Ist  article  in  relation  to  the  migration  or 
importation  of  such  persons  as  the  States 
may  think  proper  to  admit.  The  limitation 
of  a  power  in  any  body  implies  the  existence 
of  the  power  if  not  limited.  And  if  the 
power  is  concurrent  in  the  States,  where- 
fore is  this  limitation  upon  the  power  of 
Congress  in  the  particular  case?  A  con- 
current power  is  a  co-equal  power;  and  if 
there  was  a  concurrent  power  in  the  States 
to  direct  or  control  the  importation  of 
slaves,  then  there  was  no  necessity  for 
this  limitation  upon  the  power  of  Congress. 

There  are  in  the  constitution  three  classes 
of  cases :  First — where  a  power  is  granted 
in  exclusive  terms. — That  is  not  the  case 
here.  Second — where  a  power  is  prohibited 
to  the  States.  That  is  not  the  case  here. — 
Third — where  a  power  is  given  in  general 
but  not  exclusive  terms,  and  is  not  prohib- 
ited to  the  States.  In  this  class  of  cases 
the  power  is  to  be  construed  according 
146  *to  its  nature  and  circumstances.  In 
the  case  of  Gibbons  v.  Ogden,  three 
States  were  contending,  all  claiming  con- 
current powers.  There  .was  therefore  a  ne- 
cessity for  the  decision  of  the  question ;  and 
it  was  decided,  and  settled  the  difficulty ; 
and  shut  the  States  up  to  their  appropriate 
powers. 

In  the  case  of  Gibbons  v.  Ogden  the  court 
decided  the  following  points :  1st.  The  power 
of  Congress  to  regulate  commerce,  inqludes 
the  power  to  regulate  navigation. 

2d.  The  power  to  regulate  commerce  ex- 
tends to  every  species  of  commercial  inter- 
course between  the  United  States  and 
foreign  countries,  and  among  the  several 
States.  It  does  not  stop  at  the  external 
boundary  of  a  State. 

3d.  The  power  is  general,  and  has  no 
limitation  but  such  as  is  prescribed  in  the 
constitution  itself. 

4th.  The  power,  so  far  as  it  extends,  is 
exclusively  vested  in  Congress,  and  no  part 
of  it  can  be  exercised  by  a  State. 

If  this  question  is  decided  differently — if 
it  is  to  be  held  that  the  States  have  the 
concurrent  power  to  regulate  commerce,  then 
each  may  exercise  the  power  in  such  mode 
as  it  pleases.  They  become  practically  in- 
dependent of  each  other,  and  of  the  United 
States  government ;  and  we  have  got  back 
to  the  days  of  Mr.  Madison  and  the  Virginia 
resolutions.  Every  State  will  have  external 
commerce  and  internal  commerce,  with  col- 
lector's offices  and  all  the  machinery  nec- 
essarily attendant  upon  its  regulation.  He 
referred   to   Sturges   v.   Crowningshield,   4 


Wheat.  R.  122;  Houston  v.  Moore,  5  Wheat. 
R.  1 ;  3  Madison  Papers  1585,  1586 ;  in  the 
first  of  which  cases  the  Chief  Justice  deliv- 
ering the  opinion  of  the  court  stated  the 
rule  to  be — **  Whenever  the  terms  in  which 
a  power  is  granted  to  Congress,  or  the 
nature  of  the  power,  requires  that  it 
should  be  exercised   by  Congress,  the 

147  *subject  is  as   completely  taken  from 
the  State  legislatures   as  if   they  had 

been  expressly  forbidden  to  act  upon  it." 

It  will  be  insisted  that  the  States  have  a 
concurrent  power  over  the  regulation  of 
commerce.  No  general  concurrent  power 
can  exist.  I  admit  there  are  cases  where  it 
has  been  exercised ;  but  it  has  been  simply 
a  permissive  jurisdiction,  or  sometimes  a 
usurped  power.  In  the  Black  Bird  Creek 
case  it  was  a  mere  contingent  exercise  of 
the  power  at  the  will  of  Congress.  When 
the  convention  met  at  Philadelphia  we  had 
a  government  of  concurrent  powers,  and 
their  object  was  to  get  rid  of  it ;  and  con- 
current powers  are  not  mentioned  in  the 
constitution,  nor  were  they  alluded  to  in 
theidiscussions. — An  argument  in  favor  of 
this  view  of  the  question  is  to  be  found  in 
Article  6,  {  2,  of  the  constitution.  This 
provision  taken  by  itself  is  a  very  general 
provision;  and  taken  in  its  connections 
very  important. 

l?he  argument  of  noscitur  a  sociis,  oper- 
ates strongly  against  this  notion  of 
concurrent  powers,  as  applicable  to  the  regu- 
lation of  commerce.  **  Congress  shall  have 
power  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  States,  and 
with  the  Indian  tribes."  It  is  not  ques- 
tioned that  the  first  and  the  last  are  exclu- 
sive. The  second  is  between  them,  and  the 
conjunction  **and'*  gives  definiteness  to 
the  language  used.  It  will  be  seen  too  that 
{  8,  of  Article  1,  first  states  wlvit  powers 
Congress  shall  have ;  {  9  contains  the  pro- 
hibitions of  the  powers  to  Congress  ;  f  10, 
gives  the  prohibition  of  powers  to  the 
States.  And  then  comes  the  provision 
which  is  the  great  foundation  of  State 
rights,  in  the  4th  article  of  the  amendments 
to  the  constitution — **The  powers  not  dele- 
gated to  the  United  States  by  the  constitu- 
tion, nor  prohibited  by  it  to  the  States,  are 
reserved  to  the  States  respectively  or  to  the 
people.  *  * 
If  a  concurrent  power  exists,  does  it  ex- 
tend over  the  whole  Union?    This  is 

148  not    pretended.     Does   the    power  •of 
both  sovereignties  exist  together  in  a 

State?  If  so — where — when — on  what  sub- 
ject? I  will  be  referred  to  the  taxing  power. 
But  thought  his  power  is  exercised  by  t>oth 
governments  upon  the  same  subject,  it  is 
not  for  the  same  object ;  and  one  is  by  in- 
direct, the  other  by  direct  taxation.  Does 
the  State  power  exist  until  Congress  exert 
its  power?  This  is  not  a  concurrent  but  a 
contingent  i>ower,  and  there  are  cases  of 
this  kind  where  the  power  has  been  exer- 
cised permissively  by  the  State. — This 
brings  me  to  the  case  of  Willson  &  als.  v. 
The  Black  Bird  Creek  Marsh  Co.,  2  Peters' 
R.  245.     This  is  a  case  in  which  apparently 
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a  State  mig'ht  and  did  exercise  a  certain 
power  until  Congress  exercised  its  power. 
It  was  a  small  and  narrow  creek  navig^able, 
bat  not  used,  and  a  dam  was  built  across  it 
for  the  benefit  of  the  *  health  of  the  neig-h- 
borhood.  This  case  is  sui  generis,  and 
may  well  be  referred  to  the  police  power  of 
the  States.  It  is  the  only  case  which  author- 
izes the  conclusion  that  the  State  may  ex- 
ercise a  power  until  Congress  acts,  or  where 
Congress  has  not  acted.  And  of  this  case 
Judge  McLrean,  in  the  Passenger  cases,  7 
How.  U.  S.  R.  397,  says,  **It  must  be  ad- 
mitted that  the  language  of  the  eminent 
chief  Justice,  who  wrote  the  opinion,  is  less 
guarded  than  bis  opinions  generally  were 
on  constitutional  questions"  ;  and  on  p.  398 
he  says — **The  languag'e  of  the  chief  Jus- 
tice must  be  construed  in  reference  to  the 
question  before  the  court.  To  suppose  that 
he  intended  to  lay  down  the  general  propo- 
sition, that  a  State  might  pass  any  act  to 
obstruct  or  regulate  commerce  which  did 
not  come  in  conflict  with  an  act  of  Con- 
gress, would  not  only  be  unauthorised  by 
the  languag'e  used,  and  the  facts  of  the  case 
before  the  court,  but  it  would  contradict 
the  lang'ua^e  of  the  court  in  Gibbons  v. 
Ogden,  Brown  v.  Maryland,  and  every  case 
in  which  the  commercial  power  has  been 
considered."  In  fact  it  is  an  inter- 
149  polated  *doctrine,  and  this  case  is  the 
the  source  ftrom  whence  it  sprang. 

Judge  Tucker,  the  elder,  1  Tucker's  Black, 
appendix  p.  180,  lays  down  the  best  classi- 
fication of  the  powers  of  the  government  of 
the  United  States  ever  made.  Among  the 
exclusive  powers  of  Congress  he  places  the 
power  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  States,  and 
with  the  Indian  tribes.  Among  the  concur- 
rent powers  he  places  taxation,  post  offices, 
post  roads  and  patents.  And  this  classifi- 
cation shows  the  doctrine  is  gradually  be- 
coming obsolete ;  as  all  will  agree  now  that 
tbe  States  have  no  concurrent  power  over 
patents,  post  offices  and  post  roads. 

It  is  ssiid  that  the  pilot  laws  are  embraced 
in  the  class  of  concurrent  powers ;  but  this 
is  a  mistake,  arising  from  the  fact  that 
Congress  at  its  first  session,  recognized  the 
legislation  of  the  States  on  this  subject. 
And  they  may  be  regarded  as  internal  reg- 
ulations, or  as  an  exercise  of  police  power. 
As  to  bankrupt  laws,  thousrh  the  States 
m&y  enact  such  laws,  they  are  wholly  in- 
operative beyond  the  limits  of  the  State. 
The  power  of  Congress  is  to  pass  a  uniform 
law  of  bankruptcy.  The  States  have  no 
snch  power.  And  in  like  manner  the  power 
of  the  State  to  punish  counterfeiters  of 
coin,  is  but  an  internal  regulation  not  ex- 
tending beyond  the  limits  of  the  State. — 
And  the  power  over  weights  and  measures 
l>elong8  to  the  police  power.  The  power 
over  the  militia  is  now  held  to  be  exclusive 
in  Congress,  except  as  to  appointing  officers 
and  training ;  even  the  uniform  must  be 
according  to  the  Congressional  pattern.  If 
this  power  is  not  exclusive,  then  why  this 
reservation  of  the  power  to  the  States  to 
appoint  the  officers  and  to  train  the  militia. 


The  result  of  the   argument   is   that  this 

concurrent  power  in  Congress  and  the  State 

legislatures,  does  not  exist  except  in  a  few 

cases  in  which  it  may  be  exercised  by   the 

latter  as  matters  of  police.     And  this 

150  is    the    doctrine    *of    the    Passenger 
cases,  7  How.  U.  S.  R,  283,  390.     But 

I  mean  ray  argument  to  refer  to  the  power 
to  regulate  commerce.  There  may  be  some 
such  powers  on  other  subjects;  but  the 
powers  vested  in  Congress  by  the  dth  sec- 
tion of  the  1st  article  of  the  constitution  are 
exclusive. 

The  only  remaining  enquiry  is — whether 
the  act  of  March  18S6,  under  which  this 
action  was  instituted,  is  a  regulation  of 
commerce.  It  is  an  act  of  assembly ;  and 
therefore  a  regulation.  Then  does  it  regu- 
late commerce?  Commerce  is  the  exchange 
or  sale  of  articles;  and  here  was  a  vessel 
carrying*  on  commerce. 

The  act  gives  a  preference  to  ports  of  one 
State  over  those  of  another  State ;  and  this 
is  a  violation  of  Article  6,  {  9,  of  the  con- 
stitution. Further  the  ports  of  the  State 
of  Virg;inia  have  a  preference  over  the  porta 
of  other  States ;  and,  which  is  no  less  ob- 
jectionable, the  southern  ports  have  a  pref- 
erence over  those  of  the  north.  And  the 
languag^e  of  the  act  will  include  the  case  of 
a  vessel  coming  from  Baltimore.  It  says, 
vessels  departing  from  the  waters  of  Vir- 
g'inia. 

This  act  is  not  a  police  or  internal  regu- 
lation of  the  State.  I  concede  the  whole 
doctrine  that  the  States  have  a  right  to 
make  their  own  police  regulations.  But 
what  is  the  meaning  of  police?  It  comes 
from  polls  a  city,  and  thus  extended  to  the 
officers  of  the  city  appointed  to  keep  the 
peace.  The  term  has  been  subsequently 
extended  to  larger  bodies — to  a  State — and 
its  police  regulations.  But  from  its  very 
nature  a  police  regulation  can  have  no 
effect  beyond  the  State.  Harbour  laws, 
health,  quarantine,  and  the  like  are  merely 
matters  of  police.  And  so  long  as  a  regu- 
lation of  this  nature  is  limited  to  the  State 
it  may  be  police ;  but  the  moment  it  extends 
beyond  the  State  it  ceases  to  be  police,  and 
becomes  a  commercial  regulation.  And 
thus  where  a  regulation  of  a  State  extends 
to  property  or  persons  beyond  the  State  then 
it  is  a   commercial   regulation.     New 

151  York   *v.    Miln,    11    Peters'    R.    102. 
This  was  a  decision  on  the  subject  of 

police  regulations ;  and  they  were  defined  to 
be  a  law  which  relates  to  the  whole  people  of 
the  State,  or  some  one  in  it;  and  the  oper- 
ation of  which  is  within  the  State  and  upon 
the  persons  and  property  within  it.  But  in 
our  case  Baker  was  a  citizen  of  Massachu- 
setts, transiently  here,  and  the  vessel  was 
owned  in  Massachusetts,  and  here  for  a 
brief  space.  An  act  affecting  it  cannot 
therefore  be  a  police  regulation. 

If  this  act  is  to  be  considered  an  inspec- 
tion law,  then  it  violates  {  10  of  the  1st 
article  of  the  constitution ;  as  the  tax  which 
it  imposes  for  the  inspection  of  the  vessel 
is  not  directed  to  be  paid  into  the  treasury 
of  the  United  States. 
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The  act  is  unconstitutional  because  the 
vessel  was  enrolled  and  licensed  under  the 
■  laws  of  the  United  States ;  and  under  that 
law  had  a  rig-ht  to  go  into  any  of  the  waters 
of  the  United  States.  This  point  was  de- 
cided in  Gibbons  v.  Ogden.  And  the  act 
is  further  unconstitutional  because  the  pro- 
ceeds, or  a  part  of  them,  are  to  be  paid  into 
the  State  treasury  to  constitute  a  fund  to 
be  called  the  fugitive  slave  fund.  In  the 
Passenger  cases,  7  How.  U.  S.  R.  283,  412, 
it  was  held  that  commerce  cannot  be  taxed 
for  the  benefit  of  any  State  institution. 
And  the  act  is  further  unconstitutional  be- 
cause it  affects  foreign  commerce,  it  being 
applicable  to  the  British  North  American 
colonies. 

Attorney  General  for  appellee : 

The  record  in  this  case  presents  a  single 
question.  Is  the  act  of  March  1856,  con- 
stitutional? 

It  is  a  grave  question — and  the  court  upon 
well  settled  principles  will  not  decide  that 
a  law  is  unconstitutional,  unless  it  is 
plainly  so.  Ch.  J.  Marshall  delivering  the 
opinion  of  the  court  in  the  Dartmouth  Col- 
lege case  has  said,  that  the  Supreme 
152  court  had  on  more  than  one  ^occasion 
declared  ''that,  in  no  doubtful  case, 
would  it  pronounce  a  legislative  act  to  be 
contrary  to  the  constitution.*'  4  Wheat.  R. 
518,  615.  Like  views  have  been  expressed 
by  other  judges — but  further  citations  of 
cases  are  unnecessary. 

The  law  is  said  by  counsel  to  be  uncon- 
stitutional on  several  grounds;  which  will 
be  considered  in  their  order. 

First.  Is  the  law,  as  it  is  contended,  re- 
pugnant to  the  4th  amendment  of  the  con- 
stitution of  the  United  States? 

I  insist,  that  amendment  has  no  relation 
to  the  power  of  the  States,  but  is  designed 
onlv  as  a  limitation  on  federal  power. 

The  history  of  these  amendments  shows 
this  beyond  doubt. 

In  the  convention  of  Virginia,  which  rat- 
ified the  constitution,  by  a  very  small  ma- 
jority, the  minority  led  by  Patrick  Henry 
and  George  Masoi^  alarmed  at  the  powers 
proposed  to  be  vested  in  the  government, 
insisted  on  the  adoption  of  a  Bill  of  Rights 
and  of  important  amendments.  The  major- 
ity agreed  that  these  should  be  recommended 
for  adoption,  but  should  not  be  made  the 
conditions  to  ratification. 

The  14th  article  of  the  Bill  of  Rights  so 
proposed,  is  the  foundation  of  the  4th 
amendment  to  the  constitution.  See  Jour- 
nal of  Convention,  Supp.  420. 

New  York,  North  Carolina  and  Rhode 
Island  followed  in  like  recommendations, 
pp.  429,  442,  456. 

These  amendments  were  born  of  a  jeal- 
ousy of  federal  power;  and  were  proposed 
by  the  opponents  of  ratification,  as  re- 
straints upon  it.  Such  restraints  had 
already  (at  least  as  to  Virginia)  been  self- 
imposed.  It  is  absurd  to  suppose,  that 
Mason  and  Henry,  in  their  zeal  against 
.  unlimited  federal  power,  should  propose 
limitations   upon    the    States.     They    were 


supplemental    to    the    previous    grants   of 
power  to  the  federal  government,  and 

153  from   ^abundant   caution,    sought   to 
limit  them  from   being   made   instru- 
ments of  wrong  by   improper  construction. 

This  is  more  clear  from  the  association 
in  which  this  amendment  is  found.  The 
other  amendments,  or  most  of  them,  in 
terms  refer  to  the  federal  government ;  and 
those  associated  with  them,  all  from  a  com- 
mon source,  must  be  referable  to  the  same 
government. 

This  view  is  sustained  by  many  cases, 
but  I  refer  only  to  three  late  cases.  Barron 
V.  Mayor  and  City  Council  of  Baltimore,  7 
Peters*  R.  243;  Fox  v.  State  of  Ohio,  5 
How.  U.  S.  R.  410;  Smith  v.  State  of 
Maryland,  18  How.  U.  S.  R.  71. 

The  law  cannot  therefore  be  unconstitu- 
tional, because  of  its  violation  of  the  4th 
amendment  of  the  constitution  of  the  United 
States,  because  that  amendment  does  not 
restrain  State  power;  and  no  State  law  can 
violate  it. 

But  it  is  maintained,  that  the  law  is  a 
violation  of  {  10  of  the  Bill  of  Rights  of 
Virginia;  which  is  like  the  4th  amendment 
already  considered;  and,  as  the  latter  is 
more  comprehensive  in  its  terms,  it  is 
argued,  that  the  former  should  be  deemed 
equivalent  to  the  latter. 

This  view  is  untenable.  The  4th  amend- 
ment being  fifteen  years  posterior  to  the 
Bill  of  Rights,  the  court  would  consider, 
that  wherein  it  was  more  comprehensive, 
its  framers  sought  to  remedy  defects,  which 
existed  in  the  article  of   the  Bill  of  Rights. 

The  i  10  of  the  Bill  of  Rights  was  obvi- 
ously framed  with  reference  to  the  general 
warrant  of  the  Secretary  of  State  to  search 
for  the  authors  of  North  Briton,  No.  45; 
which  gave  rise  to  the  case  of  Money  v. 
Leach,  reported  in  3  Burr.  R.  1742,  and  to 
a  resolution  of  the  House  of  Commons  in 
1766. 

Earl  of  Halifax,  Sec'y  of  State   issued  a 

warrant,    directed   to  four  of  his  majesty's 

messengers  in  ordinary,  to  make  search  for 

the    authors,    &c.,   of  the  North  Briton  No. 

45,  and  them  having  found,  to  appre- 

154  hend   and    seize  *with    their   papers, 
&c.     The    premises    of    Leach    were 

searched,  and  he  brought  suit  against  the 
messengers,  who  plead  the  warrant  as  their 
authority.  The  court  decided  against  the 
warrant  upon  the  ground  of  the  **uncer- 
tainty  of  the  person,  being  neither  named 
nor  described." 

Lord  Mansfield  refers  to  the  common  law, 
under  which  in  many  cases,  arrests  might 
be  made  without  warrant,  and  to  special 
acts,  giving  authority  to  apprehend  under 
general  warrants;  as  warrants  to  take  up- 
loose  and  disorderly  people;  and  then  says 
— "It  is  not  fit,  that  the  receiving  or  judg- 
ing of  the  information  should  be  left  to  the 
discretion  of  the  officer.  The  magistrate 
ought  to  judge,  and  should  give  certain  di> 
rections  to  the  officer.  * ' 

The  whole  case,  decided  in  1765,  turned 
upon  the  uncertainty  as  to  person  and 
offence,    which    was   a   matter  for  judicial 
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decision,  and  not  to  be  left  to  the  discretion 
of  the  ministerial  officer. 

The  House  of  Commons  (Parliamentary 
Hist.  Vol.  16,  p.  207  to  210)  passed  a  declar- 
atory resolution — that  general  warrants, 
unless  by  act  of  Parliament,  were  illeg-al ; 
and  if  served  on  a  member  of  Parliament, 
it  was  a  breach  of  privilege. 

The  notoriety  of  these  proceedings,  and 
the  well  known  fullness  of  Mason's  mind, 
in  matters  of  constitutional  learning,  make 
it  certain,  that  j  10  of  the  Bill  of  Rights  of 
Virginia  was  framed  with  reference  to  this 
case.  Looking  to  the  wrong  done,  which 
was  redressed  in  the  case  of  Money  v. 
Leach,  we  deduce,  that  the  clause  was  in- 
tended to  prevent  the  delegation  of  judicial 
functions  to  a  messenger  or  officer,  and  had 
no  reference  to  legislative  power.  The 
resolution  of  the  House  of  Commons,  ex- 
pressly reserves  the  power  to  Parliament ; 
and  how  then  can  this  {  10,  be  regarded  as 
a  restraint  upon  the  legislative  power? 

The  power  of  the  Secretary  of  State 
155  seems  to  have  *been  conceded,  to  issue 
warrants  in  some  cases.  That  power 
was  a  judicial  power.  The  objection  made 
was,  that  he  delegated  the  judicial  function 
to  a  messenger  of  the  court. 

The  Bill  of  Rights  declares,  that  general 
warrants,  whereby  an  officer  or  messenger 
(and  in  the  use  of  that  term  is  a  plain  ref- 
erence to  the  case  of  Money  v.  I^each),  may 
be  commanded  to  search  places  without 
evidence  of  a  fact  committed,  or  to  seize 
persons  not  named,  or  whose  offence  is  not 
particularly  described,  &c.,  are  grievous, 
&c. 

Now  this  section  refers  to  warrants  which 
are  judicial  forms  of  process.  This  act  of 
1856  is  not  a  warrant ;  is  not  a  general  war- 
rant. The  restraint  is  in  terms  on  judicial 
not  on  legislative  power,  prohibiting  war- 
rants by  the  judicial  power,  or  by  the  ex- 
ecutive in  exercise  of  judicial  power. 

This  section  does  not  inhibit  private  per- 
sons to  arrest  a  known  felon.  How  then 
can  it  be  held  to  forbid  a  law  to  authorize 
ofBcers  to  search  vessels  for  stolen  or  ab- 
sconding slaves?  or  even  to  arrest  the  xfaas- 
ter  of  the  vessel,  if  a  slave  be  found  on 
board?  He  would  be  taken  flagrante  delicto, 
by  the  officer ;  as  at  common  law,  a  private 
person  may  arrest  a  known  felon. 

It  is  obvious,  that  had  the  purpose  of  the 
section  been  to  forbid  legislative  action, 
this  language  would  not  have  been  used. 
A  legislative  warrant  to  seize  or  search  has 
no  meaning  in  our  constitutional  language ; 
and  the  term  ** warrant*'  has  no  relation  to 
the  exercise  of  legislation ;  which  can  only 
speak  or  act  by  resolution  or  by  law. 

It  is  fair  to  remark,  that  if  the  section 
applied  to  the  legislature,  the  act  in  ques- 
tion so  describes  the  place  to  be  inspected 
and  its  character  as  to  admit  of  no  mistake, 
and  leave  nothing   to  the  discretion  of  the 

officer. 
156        *The  consequences  of  the   construc- 
tion insisted  on  would  be  absurd. 

The  patrol  laws,  for  domestic  police,  au- 
thorize seizure  and  search   contrary  to  this 


section.  Are  all  these  unconstitutional? 
Our  health  laws  require  a  pilot  to  enquire 
into  the  health  aboard  a  vessel  coming  into 
port ;  and  to  compel  her  to  perform  quaran- 
tine, for  which  he  shall  be  paid  a  fee,  Code 
of  Va.  ch.  92,  {  40.  Is  this  inspection  un- 
constitutional? Lrook  at  our  quarantine 
laws.  Code  of  Va.  ch.  86,  {  16  to  {  24. 
Lrook  at  our  inspection  laws  for  flour.  lb. 
ch.  87-8.     Are  all  these  unconstitutional? 

Where  is  the  difference  in  principle  be- 
tween these,  and  the  act  in  question?  If 
you  may  inspect  a  vessel  to  keep  out  dis- 
ease, why  not,  to  keep  a  slave  from  escape, 
with  or  without  the  privity  of  the  master  of 
the  vessel? 

But  it  is  said,  this  act  imputes  crime. 
But  this  is  not  the  fact.  If  crime  is  ascer- 
tained action  is  to  be  taken.  If  not,  the 
inspector  gives  the  certificate,  and  the 
vessel  goes  upon  its  way.  If  he  flnds  a 
slave  on  board,  and  it  is  admitted,  that  at 
common  law,  a  private  person  may  arrest 
the  criminal,  why  may  not  an  officer  legally 
authorized  for  the  purpose?  Had  the  law 
authorized  a  justice  of  the  peace  to  inspect, 
and  to  arrest  on  discovery  of  crime,  that 
would  have  been  legal.  May  not  the  law 
authorize  its  appointed  officer  to  do  the 
same?  The  governor  may  offer  a  reward 
for  arrest  of  fugitives  from  justice.  This 
law  only  authorizes  certain  officers  to  do 
the  same.  See  4  Black.  Com.  ch.  21,  p.  290, 
293. 

Suppose  an  inspector  of  flour  flnds  un- 
sound flour  offered  for  sale,  would  the  fact 
that  it  was  a  criminal  offence  make  it  un- 
constitutional to  require  the  inspection  by 
which  he  might  be  enabled  to  discover  the 
crime? — Wherein  does  this  differ  from  the 
power  of  the  inspector  under  this  law? 

The  constitution  of  the  U.  S.  rec- 
157  ognizes  the  validity  *of  inspection 
laws  by  the  State.  This  law  requires 
inspection,  to  prevent  the  improper  expor- 
tation of  an  article  from  the  State.  And 
how  else  could  it  be  prevented  than  by  such 
a  law? 

This  law  is  then  not  in  conflict  with  the 
4th  amendment,  nor  with  the  {  10  of  Bill  of 
Rights,  which  is  confessedly  less  extensive 
in  its  terms. 

Under  the  federal  law,  Brightley's  Dig. 
142,  2  17,  power  is  vested  in  certain  officers 
to  search  vessels  for  goods  not  properly  on 
board ;  in  order  to  execute  the  revenue  laws, 
&c.  This  is  done  without  warrant ;  and  yet 
the  argument  of  counsel  in  this  case,  would 
lead  to  the  conclusion  that  these  Ipws  vio- 
lated the  4th  amendment,  because  in  effect 
they  are  general  warrants  for  search  and 
seizure.  And  if  these  laws,  which  have 
never  been  contested  on  this  ground,  are 
not  prohibited  by  the  4th  amendment,  how 
can  this  act  be  denounced  as  void  under 
the  {  10  of  Bill  of  Rights,  which  is  less 
stringent  than  the  4th  amendment?  If 
these  federal  laws  are  valid,  this  therefore 
is — a  fortiori. 

One  case  has  recently  been  decided,  bear- 
ing strongly  on  this  point.  In  Smith  v. 
State  of  Maryland,  18  How.  U.  8.  R.  71,  a 
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law  of  Maryland  authorizing'  the  inspection 
of  vessels  in  certain  cases  was  held  valid ; 
though  it  was  contended  it  was  void  by 
reason  of  the  4th  amendment  of  the  consti- 
tution, and  a  provision  of  the  Bill  of  Rights 
of  Maryland,  similar  to  that  of  Virginia. 

In  conclusion  on  this  point,  it  may  be 
questioned,  whether  the  general  declaration 
of  a  Bill  of  Rights  is  as  m>erative  as  an 
article  of  a  constitution.  The  former  de- 
clares general  principles;  but  does  not,  as 
the  latter,  specifically  prohibit  action ;  and 
it  may  be  going  too  far,  to  give  a  special 
efficacy^  to  a  generality  in  a  Bill  of  Rights, 
as  if  it  were  the  more  8harpl3''  defined  pro- 
vision of  a  constitution.  Unless,  however, 
the  true  purpose  of  the  Bill  of  Rights  is 
defeated  by  a  law,  its  generality 
158  *will  not  be  forced  into  an  avoidance 
of  a  law,  not  clearly  within  its  terms. 
Second.  Is  the  act  of  1856,  unconstitu- 
tional, being,  as  is  contended,  in  violation 
of  Art.  4,  4  2,  clause  1,  of  the  constitution 
of  the  United  States? 

''The  citizens  of  each  State  shall  be  en- 
titled to  all  privileges  and  immunities  of 
citizens  in  the  several  States." 

The  plaintiff  in  error  claims  exemption 
from  this  law,  under  this  provision,  because 
citizens  of  Virginia  and  other  southern 
States  are  exempt  from  it. 

What  are  his  rights  under  this  provision 
of  the  constitution?  The  ** privileges  and 
immunities"  are  those  which  belong  to  the 
citizen,  as  such.  Such  as  attach  to  citi- 
zenship, and  to  nothing  else  as  a  source  of 
**privilege  or  immunity,"  cannot  be  taken 
away  under  this  provision. — These  indefea- 
sible rights,  which  belong  to  a  citizen,  as 
such,  which  government  does  not  bestO'W', 
it  cannot  take  away. 

There  are  privileges,  which  government 
bestows ;  and  which  it  may  qualify  or  take 
away:  such  as  the  trial  by  jury,  an  exam- 
ining court  privilege,  habeas  corpus,  Ac. 
There  are  privileges  which  a  citizen  of  a 
State  possesses,  which  one  of  another  State 
has  no  right  to ;  the  right  to  vote — the  right 
to  hold  ofiSce — these  clearly  may  be  given 
to  a  citizen  of  a  State,  and  be  denied  to 
citizens  of  any  other.  The  right  to  hold 
office  is  denied  to  any  but  citizens  of  Vir- 
ginia. Surely  this  is  not  unconstitutional. 
The  right  of  suffrage  springs  from  resi- 
dence and  citizenship.  Surely,  a  denial  of  it 
to  a  non-resident,  who  is  a  citizen  of  another 
State,  is  not  unconstitutional.  A  resident 
citizen  may  sue  without  giving  security  for 
costs ;  a  non-resident  may  be  required  to  do 
so.  In  these  cases  the  discrimination  rests 
not  on  a  distinction  between  citizens  of 
the  particular  State,  and  one  of  another 
State,  but  rests   on  the  further  condition — 

that  of  residence. 
159  *The  precise  object  of  this  provision 

must  therefore  be  examined. 
I  apprehend  it  means  only  this :  It  lifts 
from  the  citizen  of  other  States,  the  incubus 
of  alienage.  He  cannot  be  treated  as  an 
alien — he  must  be  treated  as  a  citizen.  All 
disability  that  attaches  to  alienage,  is  for- 
bidden ;  all  privilege   that   attaches  to  citi- 1 


zenship  (merely),  is  secured.  When  in 
other  respects  the  citizen  of  another  State 
stands  on  the  same  platform,  with  a  citizen 
of  Virginia,  she  cannot  deny  the  citizen 
right  to  the  one,  which  she  allows  to  the 
other.  If  a  citizen  of  Virginia,  resident  in 
Virginia,  may  enter  land  in  the  land  office 
of  Virginia,  she  does  not  violate  the  con- 
stitution to  deny  the  right  to  a  citizen  of 
Massachusetts,  non-resident  in  Virginia. 
A  personal  service  in  case  of  a  citizen  res- 
ident in  Virginia,  is  essential  to  a  judg- 
ment, upon  which  there  may  be  execution. 
In  case  of  a  citizen  of  another  State,  non- 
resident of  Virginia,  an  attachment,  with- 
out personal  service,  may  be  issued  and 
property  sold  without  personal  judgment. 
These  are  all  cases,  where  the  constitution 
is  not  violated,  because,  the  discrimination 
is  based  on  the  condition  of  residence,  and 
not  of  citizenship. 

The  error  in  the  reasoning  on  the  other 
side,  is  in  the  assumption,  that  all  '*privi- 
leges  and  immunities,"  issue  from  citizen- 
ship; whereas,  many  issue  from  residence, 
some  from  the  intention  of  a  citizen  in 
doing  a  particular  act ;  and  are  allowed  or 
denied,  according  to  the  circumstances  of 
each  case. 

If  A  takes  his  ship  south,  and  B  his  ship 
north,  both  being  citizens  of  Virginia,  the 
legislature  may  discriminate  between  them, 
not  as  citizens,  but  on  account  of  the  acts 
done  by  each. 

This  act  of  1856,  subjects  a  citizen  of 
Massachusetts  to  inspection,  whose  vessel 
clears  for  a  northern  port ;  and  a  citizen  of 
Massachusetts  whose  vessel  clears  for 
160  a  southern  *port,  is  exempt  from  its 
operation.  It  does  not  discriminate 
between  the  persons,  but  between  their  acts. 
By  the  Code  of  Va.  ch.  148,  J  5,  a  citizen 
is  liable  if  he  takes  away  a  slave  in  his 
vessel,  whereby  he  is  lost,  whether  carried 
away  wilfully  or  not.  The  act  of  1856  pro- 
vides for  the  security  of  slave  property  car- 
ried away  in  a  vessel  owned  in  whole  or  in 
part  by  a  citizen  or  resident  of  another 
State.  In  the  one  case,  the  law  can  redress 
the  wrong  done,  by  personal  action  against 
the  resident  citizen;  in  the  other,  it  can 
only  do  so  by  proceeding  in  rem,  against 
the  non-resident.  In  principle,  where  is 
the  difference,  between  the  discrimination 
made  in  this  case,  and  that  confessedly 
right,  in  respect  to  the  remedy  by  attach- 
ment— a  proceeding  in  rem,  against  a  non- 
resident? 

The  object  of  the  law  is  to  protect  slave 
property.  If  a  resident  citizen  takes  away 
a  slave,  he  and  his  property  are  here  to 
answer  for  the  injury.  If  a  citizen  of  Mas- 
sachusetts does  so,  he  withdraws  himself 
and  his  property  from  the  reach  of  the 
owner,  in  the  very  act  of  wrong  doing. 
The  remedy  and  the  right  are  destroyed  by 
one  and  the  same  act.  Has  not  the  State 
the  right,  looking  to  the  practical  difficul- 
ties in  the  way  of  redress  for  wrongs  done 
her  people,  to  adopt  means  adequate  to  their 
protection?  We  do  not  attach  vessels  of  our 
own  residents,  because  they  and  their  prop- 
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erty  are  here  to  answer  for  the  wrong*.  We  ( 
attach  and  inspect  the  vessel  of  the  non- 
resident, because  neither  he  nor  his  prop- 
erty will  be  here,  to  answer  for  the  wrong. 
The  law  does  not  discriminate  between  the 
persons,  but  between  the  circumstances 
attending-  the  acts  done  by  them,  and  at- 
taching- to  their  place  of  residence,  and  their 
respective  liabilities  for  redress  of  wrongs 
done  by  them  to  our  people.  The  citizen  of 
Kassaschusetts  is  by  his  residence  exempt 
from  the  redress  proper  to  the  wronged 
slave  owner.  The  citizen  of  Virginia 
161  is  not.  The  law  seeks  *to  put  them 
on  the  level  of  like  liability ;  and  to 
subject  them  each  to  a  remedy  fitted  to  the 
peculiar  condition  of  each. 

But  it  is  arg-ued,  that  the  act  makes  a 
distinction  between  vessels  according  to 
their  destination,  which  is  fatal  to  its  va- 
lidity. 

This  is  not  an  objection,  founded  on  the 
provision  of  the  constitution  under  discus- 
sion, for  this  provision  relates  to  citizen- 
ship— not  to  commerce  or  vessels.  But  it 
shows,  that  the  discrimination  is  one  really 
not  based  on  citizenship  at  all — but  on  the 
acts  done  by  these  citizens. 

If  the  slave  concealed  in  the  vessel  g-oes 
to  a  northern  port,  will  the  owner  ever 
recover  him?  and  if  so,  at  what  expense? 
It  may  be  of  life— at  least,  of  a  large  pro- 
portion of  his  value. 

If  the  slave  goes  to  a  southern  port,  he 
is  not  thereby  free,  and  may  be  more  read- 
ily recovered — ^at  no  hazard  of  life,  and  at 
less  expense. 

The  discrimination  made  rests  on  these 
patent  facts ;  and  shall  it  be  said  that  Vir- 
ginia must  legislate  for  the  security  of  her 
people,  with  her  eyes  closed  to  facts,  which 
all  the  world  knows?  Must  her  legislature 
be  blind,  in  order  to  be  constitutional  in 
its  action? 

I  have  argued  this  question  on  principle ; 
for  no  adjudications  have  been  made  which 
can  guide  the  investigation. 

But  I  refer,  as  sustaining  the  construction 
given  to  this  provision  of  the  constitution, 
to  3  Story  on  Cons.  {  1800;  Corfield  v. 
Coryell,  4  Wash.  C.  C.  R.  371,  380;  Conner 
V.  Elliott,  18  How.  U.  S.  R.  591 ;  Tatum  v. 
Wright,  3  Zabriskie  R.  429;  Va.  Convention 
1788,  p.  408. 

Third.  The  next  objection  to  the  act  of 
1856,  is,  that  it  is  a  regulation  of  commerce, 
and  that  the  power  to  regulate  commerce  is 
exclusive  in  Congress.     C.    U.    S.  Art.  1,  { 

o,   C.   d. 

162  ^Gentlemen  object  to  any  very  strict 
construction  of  the  constitution. 

It  has  been  said  by  the  highest  authority, 
that  the  federal  government  is  one  of 
granted  powers;  and  its  power  must  be 
shown  either  expressly  given,  or  necessarily 
implied. 

This  results  from  the  character  of  the 
powers  g^ranted.  The  power  to  lay  and  col- 
lect taxes  is  g-iven ;  and  yet  that  to  borrow 
money  is  not  implied,  but  is  expressly 
granted.  Other  instances  might  be  cited, 
all  tending  to   show,    that   the  framers  of 


the  constitution  meant  to  leave  little  to  im- 
plication, and  to  indicate  by  express  grant 
the  powers  intended  to  be  conferred  on  the 
government  they  created. 

The  grant  of  powers  to  the  federal  gov- 
ernment, as  a  matter  of  history,  was  reluc- 
tantly made ;  and  this  spirit  indicates,  that 
they  should  not  be  extended,  except  by 
necessary  implication,  from  express  grants. 
Those  granted  were  rather  matters  of  ex- 
pediency—those reserved,  were  matters  of 
necessity. 

Besides,  all  the  powers  now  vested  in  the 
general  government,  were  previously  exer- 
cised by  the  State  governments.  The  people 
of  the  several  States  were  the  grantors  of 
power  to  their  own  separate  g-ovemments, 
and  to  the  general  government.  The  grants 
of  power  to  the  latter,  took  from  those  pre- 
viously exercised  and  held  by  the  former ; 
and  to  vest  in  the  one,  and  divest  the 
others  of  ftowers,  there  must  be  a  clear  and 
manifest  purpose  in  the  act  of  the  grantors. 

After  the  constitution  was  adopted, 
amendments  were  demanded.  The  9th  and 
10th  amendments  were  demanded  in  sub- 
stance by  Massachusetts,  Rhode  Island, 
New  York,  Virginia,  North  Carolina  and 
South  Carolina;  were  proposed  in  their 
present  shape  by  the  1st  Congress  under  the 
constitution,  and  ratified  without  a  dissent- 
ing State. 
163  *I  hold  therefore,  that  upon  a  claim 
of  power  by  the  federal  government 
the  onus  is  on  the  government  to  show  its 
existence  by  express  grant,  or  as  a  neces- 
sary implication  from  some  express  provi- 
sion. If  a  power  be  claimed  by  a  State, 
the  onus  is  upon  those,  who  contest  it,  to 
show  that  the  whole  power  has  been  granted 
to  the  United  States,  or  that  it  has  been 
prohibited  to  the  States. 

The  States  are  in,  of  their  original  title 
to  all  power,  unless  it  can  be  shown,  that 
they  have  divested  themselves,  by  a  delega- 
tion of  it  to  the  federal  government,  or  by 
a  self-denying  inhibition  to  be  found  in  a 
stipulation  of  the  federal  compact. 

It  has  been  said  in  the  argument  of  coun- 
sel, that  the  States  derive  their  powers  from 
the  10th  amendment!  This  is,  I  humbly 
submit,  a  grave  error.  The  States  derive 
no  power  from  the  constitution.  They  ac- 
quire nothing  by  it.  They  grant  power  out 
of  themselves  by  it,  but  get  nothing  from 
it.  They  grant  to  the  federal  agent— the 
common  agent  of  all  the  co-pactors ;  and 
reserve  all  the  undelegated  authority  to 
themselves  and  to  their  separate  govern- 
ments. This  10th  amendment  is  the  evi- 
dence of  their  reserved  powers,  not  their 
source. 

Let  it  be  remarked  therefore,  that  in  order 
to  show,  that  the  act  of  1856  is  unconstitu- 
tional, it  must  be  shown,  either  that  the 
power  exercised  has  been  prohibited  to  the 
State — or  that  it  is  a  power  wholly  trans- 
ferred to  the  federal^  government. 

It  is  not  contended,  that  there  is  any  pro- 
hibition in  the  constitution,  under  which 
this  law  is  invalid. 
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Has  the  power  been  granted — and  so 
granted,  as  to  leave  no  residuum  to  be  ex- 
ercised by  the  States? 

I  concede  the  grant  of  power  to  the  fed- 
eral government  '*to  regulate   commerce." 

But  does  that  grant  consume  the  power, 
with  no  residuum  to  the  States?  Is  the 
grant,  exclusive?  Is  it  such,  as  by  impli- 
cation, excludes  and   forbids  the  reg- 

164  ulation   *of  commerce    by    a    State? 
And  I    insist,  that  the  onus  is  on  the 

other  side,  not  only  to  show  the  grant,  but 
that  the  grant  excludes  the  State  from  its 
exercise. 

That  a  grant  of  power  is  not  necessarily 
exclusive  is  clear.  To  be  such  it  must  have 
a  double  aspect:  to  give  to  the  one — and  to 
prohibit  to  the  other. 

In  the  Federalist  No.  32,  Gen.  Hamilton 
speaks  of  a  ^'concurrent  and  co-equal  au- 
thority,*' between  the  two  g'overnments. 

In  itself,  the  mere  grant  of  power  to  me, 
is  not  prohibiting  the  rights  of  every  other, 
to  exercise  it.  It  may  or  may  not  have  the 
character  of  a  monopoly  power. 

C.  U.  S.  Art.  1  J  8,  c.  1,  contains  a  grant 
of  power  to  lay  and  collect  taxes.  This 
does  not  exclude  the  State  power  of  taxation 
on  the  same  subjects.  When  the  State  is 
to  be  restrained  in  this,  the  constitution  in 
express  terms  prohibits  the  laying  of  duties. 
C.  U.  S.  Art.l  ^  10,  c.  2.  So  as  to  coining 
money.  The  grant  to  the  general  govern- 
ment, is  followed  by  an  express  prohibition 
to  the  States.  C.  U.  S.  Art.  1,  {  10,  c.  1. 
So  as  to  the  war  power.  C.  U.  S.  Art.  1,  { 
10,  c.  3. 

Now  if  these  powers  are  exclusive  by  vir- 
tue of  the  grant,  why  the  express  prohibi- 
tion to  the  States? 

And  if  the  power  to  coin  money,  to  lay 
taxes,  be  not  per  se  exclusive,  and  prohibi- 
tory of  State  power  in  respect  to  money  and 
taxes,  why  shall  the  inference  be  made, 
that  the  power  to  regulate  commerce  is  ex- 
clusive and  prohibitory? 

In  the  case  of  punishing  counterfeiters 
of  coin — a  power  given  to  the  United  States ; 
C.  U.  S.  Art.  1,  I  8,  c.  6,  the  Supreme  court 
in  Fox  V.  State  of  Ohio,  S  How.  U.  S.  R. 
410,  discuss  the  question  of  the  conflict  of 
powers  in  a  mode  which  goes  far  to  sustain 
my  views. 

But  it  may  be  said,  the  power  to  borrow 
money  on  the  credit  of  the  United  States,  is 
surely  exclusive.  True — ^but  for  this  rea- 
son.    The  States  severally  never  had 

165  power  *to  borrow  money  on  the  joint 
credit  of  all.  The  grant  does  not  ex- 
clude each  State  from  a  concurrent  exercise 
of  this  power.  The  State  never  having  had 
title  to  it,  could  not  reserve  it,  unless 
granted  away  or  prohibited.  Had  the  power 
been  only  *'to  borrow  money,*'  leaving  out 
the  last  words  **on  the  credit  of  the  United 
States,'*  then  it  would  not  have  been  ex- 
clusive. 

The  same  reasoning  applies  to  all  other 
matters,  which  grew  out  of  the  existence  of 
the  new  government,  and  the  exercise  of  its 
peculiar  powers.  The  States  not  having 
previously  held  such  powers,  their  claim  to 


them,  as  reserved  powers,  unless  prohibited 
or  excluded,  cannot  have  any  foundation. 

It  is  asked  however — Is  not  the  postal 
power  exclusive?  The  mere  grant  of  the 
power,  does  not  prohibit  it  to  the  States. 
Suppose  the  government  fails  to  establish 
a  postal  system,  must  the  States  have  none? 
May  the  government  enact  the  fable  of  '*the 
dog  in  the  manger,**  and  the  States  have 
no  relief? 

This  course  of  reasoning  and  illustration 
brings  me  to  this  point: 

Exclusive  power  in  Congress  may  exist, 

Ist.  Where  the  grant  to  Congress,  is  fol- 
lowed by  a  prohibition  to  the  States. 

2nd.  Where  from  the  nature  of  the  power 
granted,  the  States  had  no  original  title; 
and  the  power  itself  comes  into  beings,  as 
an  offspring  of  the  government  created  by 
the  constitution.  Take  the  case  of  borrow- 
ing money — and  others  which  mig-ht  be 
cited.  C.  U.  S.  Art.  1,  {  8,  c.  2,  9,  10,  14, 
IS,  17 ;  Art.  4,  {  3,  c.  1,  2. 

3rd.  Where  the  exercise  of  the  granted 
power,  would  be  in  conflict  with  its  exercise 
by  a  State,  there  the  granted  power  in  ex- 
ercise, excludes  the  State  from  a  concurrent 
exercise  of  the  power. 

In  the  third  class  of  cases,  it  is  the  exer- 
cise of  power  which  excludes  State  power ; 

not  its  grant. 
166  ^his  results  from  the  provision, 
that  the  laws  of  the  United  States, 
passed  in  pursuance  of  the  constitution,  are 
the  supreme  law.  (But  only  such,  as  are 
in  pursuance  thereof.)  The  law  passed  by 
Congress  under  the  granted  power  is  su- 
preme to  all  State  law;  but  until  it  is 
passed,  until  the  power  is  put  forth  in  the 
form  of  law,  it  overrides  no  State  law, 
passed  in  exercise  of  that  power,  where  the 
State  is  not  prohibited  to  do  so  by  the  con- 
stitution. In  such  cases  the  State  law 
stands,  until  the  supreme  law  of  Cong'ress, 
with  which  it  conflicts,  is  passed. 

After  this  general  view,  I  proceed  to  state 
the  points  for  which  I  shall  contend. 

1.  The  States  are  not  forbidden  to  regfu- 
late  commerce,  but  may  do  so,  subject  to 
the  supremacj^  of  any  law  of  Congress  on 
the  same  subject,  with  which  the  State  law 
conflicts. 

2.  Congress  has  passed  no  law,  with 
which  the  act  of  1856,  is  in  conflict. 

3.  The  act  of  1856  is  not  a  regulation  of 
commerce. 

1.  It  is  clear  there  is  no  express  prohibi- 
tion to  the  States  to  regulate  commerce.  In 
other  cases  there  is,  as  I  have  shown :  Kx- 
pressio  unius  exclusio  est  alterius. — Duties 
on  imports  are  a  regulation  of  commerce. 
If  the  power  to  regulate  commerce  were  per 
se  exclusive,  why  was  it  necessary  to  forbid 
to  the  States,  that  which  is  a  regulation  of 
commerce,  viz :  duties  on  imposts. 

£ven  the  power  to  pass  uniform  bankrupt 
laws  has  been  held  to  be  not  exclusive. 
Ogden  V.  Saunders,  12  Wheat.  U.  S.  R.  369; 
Boyle  V.  Zacharie,  6  Peters  U.  S.  R.  348, 
635.  But  a  State,  it  was  held,  could  not  by 
its  bankrupt  act  pass  beyond  its  own  limits 
and  bind  a  citizen  of  another  State.     And 
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this,  from  the  stringency  of  the  prohibition 
as  to   ^  impairing    the    obligation    of    con- 
tracts."     But   in    Clay   v.    Smith,    3 

167  Peters  U.  S.  R.  411,  ♦if  a   citizen  of 
another   State    became  voluntarily  a 

party  to  a  proceeding  under  the  bankrupt 
law,  he  was  bound  thereby;  and  his  debt 
was  released. 

The  xK>weris  ** to  regulate  commerce."  It 
is  in  its  constitutional  sense,  the  same  as 
to  make ''rules  and  regulations"  concern- 
ing commerce.  The  I7th  clause  of  the  same 
section  gives  Congress  exclusive  power  of 
legislation ;  and  other  clauses  give  power  to 
establish  a  uniform  rule,  and  uniform  laws. 
How  easy  would  it  have  been  to  use  one  or 
other  of  these  terms  in  the  clause  under 
consideration?  And  is  not  the  omission 
indicative  of  a  purpose  not  to  give  exclusive 
power? 

Suppose  Congress  had  made  no  regula- 
tions of  commerce ;  were  the  States  debarred 
from  doing  so? 

In  truth,  what  law  of  the  State  may  not 
in  some  sense  a£Fect,  and  thus  regulate 
commerce?  Quarantine  laws,  inspection 
laws,  are  all  regulations  of  commerce.  Pilot 
laws  likevrise.  Can  the  State  pass  none  of 
these,  because  they  regulate  commerce? 

These  views  operated  on  the  minds  of  the 
fiamers  of  the  constitution ;  and  it  must 
have  been  seen,  that  the  States  could  not 
avoid  regulating  commerce  by  their  legis- 
lation, either  directly  or  indirectly;  and 
hence  for  greater  precaution,  they  recog- 
nized as  reserved  to  the  States,  by  a  sig- 
^nificant  phrase,  the  power  to  pass  and  to 
execute  its  inspection  laws.  See  3  Mad. 
Papers,  1556,  1569. 

It  is  obvious  then,  that  had  the  mere 
grant  of  the  power  to  regulate  commerce, 
without  its  exercise,  operated  as  a  denial 
of  such  power  to  the  States,  it  would  have 
been  fraught  with  evils  which  the  sagacity 
of  the  members  of  the  convention  would 
have  foreseen.  But  this  clause  was  adopted, 
nem.  con.  Can  it  be  believed,  they  unani- 
mously, contemplated  and  intended  such  a 
construction  of  the  grant  of  this  power? 

Counsel  have   relied   on   the  clause  as  to 
the    migration     and    importation    of 

168  slaves,  C.  U.  S.  Art.  1,  1 9,  c.  1 ;  ♦and 
argue  that  the  States  could  not  pro- 
hibit such  importation.  It  seems  to  me 
otherwise.  As  a  matter  of  history,  many 
had  forbidden  it  before ;  and  the  constitu- 
tion only  forbids  a  prohibition  by  Congress, 
leaving  to  the  States  to  do  as  they  pleased ; 
as  they  could  hav^  done,  had  the  clause  not 
been  adopted.  In  Groves  v.  Slaughter,  15 
Peters  U.  S.  R.  499,  it  was  decided,  that 
Congress  could  not  interdict  the  inter-State 
slave  trade;  but  the  States  might  do  so. 
See  also  as  to  this  point.  Gibbons  v.  Ogden, 
9  Wheat.  U.  S.  R.  1. 

The  view  taken,  answers  the  argument, 
that  in  the  nature  of  things,  there  can  be 
bat  one  regulation.  I  may  concede,  there 
cannot  be  two  in  operation  at  the  same 
time.  But  what  I  insist  on  is,  that  where 
the  supreme  regulator  is  still,  the  lesser  one 
may  be  in  legal  operation.     In  the  passage 


cited  from  Madison  Papers  1585,  by  counsel^ 
Roger  Sherman  does  not  say,  there  may 
not  be  two  sets  of  regulations.  On  the 
contrary,  he  admits  there  may  be.  He  says, 
**The  power  of  the  United  States  to  regulate 
trade,  being  supreme,  can  control  interfer- 
ences of  the  State  regulations,  when  such 
interferences  happen ;  so  that  there  is  no 
danger  to  be  apprehended  from  a  concurrent 
jurisdiction."  He  anticipates  State  regu- 
lations— a  concurrent  jurisdiction — a  possi- 
ble interference  between  them — but  no 
danger  because  of  the  supremacy  of  those 
of  (ingress. 

The  true  construction  of  the  clause  is, 
that  the  power  of  Congress  when  exercised 
is  supreme  and  controlling ;  but  it  is  not 
exclusive. 

Several  cases  have  been  cited  on  the  other 
side.  The  great  case  of  Gibbons  v.  Ogden, 
9  Wheat.  U.  S.  R.  1 ;  I  refer  to  the  com- 
ments on  this  case  by  Ch.  J.  Taney,  in  the 
** Passenger  cases,"  7  How.  U.  S.  R.  283. 

That  case  only  decided,  that  the  law  of 
New  York  prohibiting  vessels  from  coming 
into  its  waters  from  other  States,  was  in 
conflict  with  the  law  of  Congress  reg- 
169  ulating  ♦the  coasting  trade ;  and  was 
therefore  invalid. — It  did  not  decide 
that  the  grant  of  power  to  Congress  **to 
regulate  commerce,"  made  the  act  void; 
but  that  the  conflict  of  the  act,  with  the 
law  of  Congress  passed  under  its  power, 
made  it  inoperative. 

The  Passenger  cases,  7  How.  U.  S.  R. 
283,  and  Chapman  v.  Miller,  2  Speer*s  R. 
764,  put  the  avoidance  of  the  State  laws  on 
the  same  ground. 

In  the  Black  Bird  Creek  case,  2  Peters  U. 
S.  R.  245,  though  the  State  law  excluded 
commerce  from  a  navigable  creek,  it  was 
held  to  be  valid,  and  not  in  conflict  with 
the  constitution;  and  so  to  be  held  until 
Congress  passed  a  law  contravening  it. 
This  decision  settles  the  question  in  favor 
of  the  concurrent  power  of  the  State  to  reg- 
ulate commerce,  and  that  such  are  valid, 
until  Congress  by  the  exercise  of  its  su- 
preme power  contravening  State  legislation, 
invalidates  it. 

In  the  ** License  cases,"  5  How.  U.  S.  R. 
504,  Ch.  J.  Taney  held  that  the  pilot  laws 
do  not  derive  their  validity  from  congres- 
sional legislation,  but  are  valid  under  State 
power. 

I  refer  further  to  Cooley  v.  Board  of 
Wardens  of  Philadelphia,  12  How.  U.  S.  R. 
299;  City  of  New  York  v.  Miln,  11  Peters 
U.  S.  R.  102. 

In  my  view  of  the  case,  I  need  not  insist 
upon  any  thing  further  than  reason  and  the 
cases  settle,  that  there  is  power  in  the 
States  to  regulate  commerce  which  will  be 
valid  in  exercise,  until  the  exercise  of  the 
concurrent  power  by  Congress  supersedes, 
by  contravening  it. 

The  law  is  not  void,  for  conflict  with  the 
constitution. 

2.  I  now  assert,  that  the  law  is  valid,  as 
a  regulation  of  commerce,  because  it  is  in 
conflict  with  no  law  of  Congress. 
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It  is  said  however,  that  it  is  in  conflict 
with  the  enrolling  act,  {  9,  Brightley's 
Digest  138. 

If  the  State  has  power  to   regulate 

170  commerce  it  may  *be  restrained  by  a 
conflicting   law  of  Congress.     But  a 

law  not  contravening  the  State  law,  does 
not  make  it  invalid.  The  regulations  of 
State  and  Congress  may  consist,  if  not  re- 
pugnant. 

The  license  act  requires  a  license  to  all 
coasting  vessels;  but  it  does  not  forbid 
other  restrictions  by  a  State.  Congress 
may  impose  other  restrictions ;  so  may  the 
State.  Concede  the  right  of  Congress  to 
annul  the  State  regulations.  That  annul- 
ment does  not  result  from  some  regulation 
by  Congress,  operating  on  a  vessel,  which 
is  not  affected  by  the  State  law.  To  work 
annulment,  there  must  be  conflict  and  such 
repugnance  as  to  make  co-existence  impos- 
sible. 

Ch.  J.  Marshall  in  Gibbons  v.  Ogden, 
ubi  supra,  says:  **The  fact  that  the  same 
means  may  be  used  by  the  two  governments 
does  not  prove  that  they  are  to  be  referred 
to  the  same  power. ' ' 

Now  if  Congress  may  not,  or  has  not  by 
its  law,  forbidden  quarantine  or  pilot  fees, 
when  has  Congress  forbidden,  or  how  can 
it  forbid  a  fee  for  inspection  of  a  vessel, 
not  referring  to  commercial  regulations, 
nor  in  conflict  with  any,  but  as  a  matter  of 
police,  and  to  save  slave  property? 

3.  This  brings  me  to  the  real  ground  on 
which  this  case  should  rest.  It  is  not  a 
regulation  of  commerce,  that  this  act  of 
1856  seeks.  It  is  a  regulation  of  internal 
police. 

It  is  admitted  on  all  hands,  that  there  are 
powers,  reserved  to  the  States,  under  the 
name  of  "internal  police."  The  power  to 
regulate  commerce  in  Congress,  and  this 
power  of  internal  police  in  the  State  may 
interfere ;  but  neither  can  be  superseded  by 
the  other. — The  reserved  power  is  as  impor- 
tant and  as  perfectly  conserved  by  the  10th 
amendment,  as  the  granted  power.  To  per- 
mit the  granted  power  to  trench  upon  the 
reserved   right,    is    more   dangerous, 

171  than  the  inconvenience  *of   allowing 
the    reserved   to   restrict   the  granted 

power.  No  regulation  of  commerce,  for  ex- 
ample, can  debar  the  State  from  its  sover- 
eign right  to  protect  the  life  of  its  people, 
by  quarantine  laws;  and  an  intrusive  regu- 
lation of  commerce,  which  would  force  dis- 
ease into  the  State,  may  be  forbidden  by 
her  sovereign  power. 

And  it  follows,  that  as  the  means  neces- 
sary to  give  effect  to  the  granted  power, 
are  presumed  to  be  within  the  powers  of 
Congress,  so  a  fortiori  the  means  necessary 
to  conserve  the  reserved  right,  are  within 
the  compass  of  State  authority. 

The  true  construction  in  the  case  of  such 
conflict,  is  that  in  so  far  as  the  regulation 
of  commerce  trenches  upon  the  police  power 
of  the  State,  it  is  void;  and  vice  versa. 
Whatever  is  bona  fide  a  legitimate  exercise 
of  the  police  power  will  be  valid,  though  it 
interferes  with  the  commercial  regulation. 


Whatever  goes  beyond  this  legitimate  bound 
is  void. 

By  reference  to  the  declaration  of  rights 
of  the  Continental  Congress,  dated  Oct.  14, 
1774,  Journal  of  Congress,  vol.  1,  p.  28,  res. 

4,  it  will  be  seen,  that  the  distinction  is 
drawn  between  the  Imperial  power  of  Par- 
liament to  regulate  commerce,  when  '^bona 
flde  restrained' '  to  that  object,  and  to  se- 
curing commercial  advantages  to  the  coun- 
try ;  and  the  power  to  regulate  all  cases  of 
"internal  polity,"  indefeasibly  residing  in 
the  colonies ;  and  further,  that  this  regula- 
tion of  commerce  did  not  draw  with  it  the 
power  of  taxation. 

This  historic  distinction,  on  which  the 
revolution  of  1776  was  based,  presided  as  a 
supreme  idea  in  the  convention  of  1787 ;  and 
marks  the  line  between  the  power  of  Con- 
gress to  regulate  commerce,  and  that  of  the 
State  to  control  its  internal  polity.  And  in 
the  case  of  Gibbons  v.  Ogden,  ubi  supra,  it 
is  laid  down  by  Ch.  J.  Marshall,  that  this 
distinction  is  a  sound  one — that  though  the 
same  means  may  be  used  by  Congress 
172  and  the  State,  *it  does  not  follow, 
that  they  are  to  be  held  as  the  exercise 
of  the  power  to  regulate  commerce  by  both ; 
that  Congress  must  recognize  the  quaran- 
tine and  health  laws  of  the  State,  and  can- 
not by  commercial  regulations  interfere 
with  them;  and  that  it  can  control  them, 
only  so  far  as  may  be  necessary  for  the 
regulation  of  commerce.  See  his  opinion 
203  to  206. 

If,  then,  a  State  may  protect  the  life  and 
health  of  its  citizen,  is  it  not  equally  a 
right  of  the  State  to  protect  his  property 
from  being  carried  off  by  an  irresponsible 
party?  And  if  it  be  constitutional,  be- 
cause necessary  for  the  purpose  of  preserv- 
ing health,  that  a  State  inspector  should 
board  the  vessel  and  examine  it,  is  it  the 
less  constitutional  for  a  State  to  require  an 
inspection  of  an  outgoing  vessel,  to  see 
whether  under  the  license  of  a  Congressional 
regulation  of  commerce,  it  is  not  violating 
her  criminal  law,  and  stealing  the  property 
of  her  citizen? 

A  State  may  tax  a  licensed  vessel,  as  the 
property  of  her  citizen.  The  license  is 
under  commercial  regulation — her  tax  under 
her  internal  polity.  A  vessel  may  bring  in 
gunpowder  under  her  license ;  but  the  State 
may  forbid  its  being  brought  ashore  under 
circumstances  dangerous  to  her  people. 
Brown  v.  State  of  Maryland,  12  Wheat.  U. 

5.  R.  419,  opinion  of  Ch.  J.  Marshall,  p. 
443-4. 

Now  I  admit,  that  in  the  broadest  sense 
of  the  term,  all  these  State  police  regula- 
tions may  be  regarded  as  regulations  of 
commerce,  because  they  affect  commerce. — 
But  they  are  not  intended  as  such,  and  reg- 
ulate commerce  incidentally,  or  rather  ac- 
cidentally. 

Congress  cannot  by  licensing  a  vessel, 
give  it  license  to  commit  crime  against  a 
State.  The  State  by  preventing  it  from 
committing  crime,  does  not  revoke  her  li- 
cense, or  even  restrict  its  legitimate  prov- 
ince.    Congress  may  give  license,  but  the 
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State  may  forbid   its  use  to   the  injnry  of 
her  people.     As  Congress  has  no  power 

173  to    license  *a  vessel  to  violate    State 
law,  so  it  is  no   infringement   of   the 

license  to  require  the  vessel  to  forbear  from 
crime,  or  to  be  inspected  to  see  if  it  is  being 
used  to  violate  a  law  of  the  State,  or  to 
secrete  and  carry  away  a  citizen's  property. 

The  license  acts  on  the  vessel  as  a  carrier 
—as  an  agent  of  commerce.  The  State  law 
acts  upon  its  owner  as  a  man  capable  of 
wrong  doing,  and  on  his  vessel  as  an  avail- 
able instrument  for  the  purpose.  The  orbits 
of  the  two  powers  are  thus  separate,  and 
distinct ;  and  though  tangential,  do  not  in- 
tersect. 

The  distinction  drawn  by  the  Supreme 
court  in  the  case  of  Brown  v.  State  of 
Maiyland,  12  Wheat.  U.  S.  R.  419,  is  illus- 
trative of  the  distinction  I  make  in  this 
case.  When  the  tax  power  of  the  State 
begins,  as  to  an  imported  article,  and  the 
right  of  the  importer  under  the  duty  paid 
on  the  imported  article  ceases,  was  consid- 
ered there.  In  the  transitus  it  was  beyond 
the  reach  of  State  power;  as  soon  as  it 
passed  it,  that  power  attached  to  it. 

Take  another  case — that  of  incendiary 
publications,  sent  through  the  mail.  Con- 
gress may  authorize  the  carriage  of  letters 
and  papers  by  mail ;  and  the  State  cannot 
prevent  it.  But  the  delivery  and  circulation 
of  such  as  are  dangerous  to  the  State,  she 
may  forbid ;  and  Congress  cannot  enforce 
the  delivery  or  circulation.  The  limi^  be- 
tween the  postal  power,  and  the  police 
power  in  that  case,  is  in  strong  analogy  to 
this  case. 

But  authorities  are  not  wanting  to  sustain 
this  view.  The  Supreme  court  in  City  of 
New  York  v.  Miln,  11  Peters  U.  S.  R.  102, 
decided,  that  a  law  of  New  York,  which 
requires  the  master  of  a  vessel  entering  the 
port  of  New  York,  to  make  a  refiort  in 
writing  to  the  Mayor,  containing  the  names, 
ages,  last  legal  settlement  of  every  pas- 
senger who  shall  have  been  on  board  during 
the  voyage,  and  inflicting  a  penalty 

174  for  failure,  *was  valid  and  constitu- 
tional as  a  regulation   of   police;  and 

was  not  a  regulation  of  commerce.  And 
Judge  Barbour  in  delivering  the  opinion  of 
the  court,  p.  140,  says — **We  suppose  it  to 
be  equally  clear  that  a  State  has  as  much 
right  to  guard  by  anticipation  against  the 
commission  of  an  offence  against  its  laws, 
as  to  inflict  punishment  upon  the  offender 
after  it  shall  have  been  committed' ' ;  and 
this  was  said  as  to  a  right  to  protect  the 
State  against  the  ingress  of  pauper  for- 
eigners. The  whole  case  is  conclusive  of 
this. 

The  same  court  in  Smith  v.  State  of 
Maryland,  18  How.  U.  S.  R.  71,  held,  that 
a  State  law  forfeiting  a  licensed  vessel  at- 
tempting to  take  oysters  in  the  waters  of 
Maryland,  was  valid.  If  a  State  law  may 
forfeit  a  vessel  for  taking  oysters,  why  not 
for  taking  a  slave?  And  if  as  in  City  of 
New  York  v.  Miln,  a  State  may  take  meas- 
ures to  prevent  crime,  as  well  as  punish  it, 
why  may  not  the   State  inspect  a  vessel  to 


see  if  there  be  stolen  slaves  on  board,  if  it 
may  forfeit  for  the  theft  if   they  be  found? 

This  power  to  regulate  commerce,  what 
is  it?  ^^Regulate"  is  not  so  comprehensive 
as  *  legislate.*'  It  is,  as  already  remarked, 
equivalent  to  the  terms  ^*to  make  rules  and 
regulations  respecting."  It  has  reference 
to  order  and  method.  It  does  not  create — 
nor  can  it  destroy ;  it  only  gives  order  to  a 
pre-existing  thing.  It  is  passive,  until 
other  action  brings  the  subject  into  being, 
which  it  is  to  control.  To  regulate  com- 
merce does  not  carry  with  it  the  power  to 
do  every  thing  which  may  influence  com- 
merce, or  to  forbid  every  thing  by  others 
which  may  do  so. 

Kach  house  may  regulate  its  own  pro- 
ceedings— Congress  may  make  regulations 
for  the  land  and  naval  forces — ^regulations 
for  the  territories  and  other  property  of  the 
United  States — may  regulate  the  value  of 
coin,  and  may  regulate  commerce.  Regu- 
lation relates  to  things — law  applies  to  per- 
sons.   The   instruments   of  carriage, 

175  the  *modes  of  carriage — the  regula- 
tions for  outgoing  and  entry  of  vessels 

— these  are  regulations  of  commerce — ^regu- 
lations of  the  thing  called  copimerce.  But 
the  persons  who  carry  it  on — the  things 
carried — ^are  not  commerce ;  and  are  within 
State  jurisdiction.  The  license  of  the 
vessel  avails  to  make  it  a  legal  instrument 
of  carriage.  Its  use  as  such,  may  be  regu- 
lated by  Congress.  But  the  vessel  and  the 
owner,  and  the  property  taken  on  board 
from  the  State,  cannot  be  withdrawn  by 
the  license  from  the  jurisdiction  of  the 
State.  The  vessel  may  be  taxed ;  the  owner 
may  be  punished  for  crime ;  and  the  prop- 
erty he  shall  take  away  out  of  the  protection 
of  the  State,  she  may  inspect,  to  protect 
and  secure  the  rights  of  her  citizens. 

If  A  swears  a  licensed  coaster  has  his 
slave  on  board,  can  the  license  save  it  from 
search?  And  how  can  the  license  forbid 
the  State,  as  a  precautionary  measure,  from 
searching  to  prevent  the  carrying  away  of 
property  illegally? 

This  law  of  March  1856  does  no  more  than 
this.  It  does  not  touch  the  license  of  the 
vessel.  But  it  does  not  permit  the  license 
to  conceal  crime,  or  to  warrant  the  abduc- 
tion of  a  slave.  It  operates  on  the  vessel — 
the  owner — ^and  property,  all  of  which  are 
within  and  subject  to  its  *  internal  polity." 
It  does  not  hinder  the  voyage  of  any  vessel, 
whose  hold  does  not  contain  a  fugitive  from 
labour  or  from  justice.  It  inspects,  to  pre- 
vent crime,  or  injury  to  its  citizens  by  the 
loss  of  his  slave. 

But  it  is  said,  the  law  is  unconstitutional, 
because  the  inspector  is  authorized  to  charge 
a  fee  for  inspection. — That  point  does  not 
arise  in  this  case.  But  if  it  did,  **The  Li- 
cense cases,"  5  How.  U.  S.  R.  581,  Ch.  J. 
Taney's  opinion;  and  **The  Passenger 
cases,"  7  How.  U.  S.  R.  414,  J.  Wayne, 
hold  quarantine  fees  to  be  legal,  when 
charged  against  the  owner  of  the  vessel. 
And  if  for  quarantine  purposes,  a  fee  for 
an      inspection     may     be     required 

176  *to   be    paid,    why   not  in  this  case, 
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if  it  be  as  we  have  shown,  a  legiti- 
mate subject  for  the  police  power  of  the 
State? 

It  is  further  objected,  that  the  law  dis- 
criminates between  vessels.  This  discrim- 
ination and  the  reason  for  it  have  been 
already  explained. 

In  Cooley  v.  Board  of  Wardens  of  Phila- 
delphia, 12  How.  U.  S.  R.  299 ;  Smith  v. 
The  State  of  Maryland,  18  Id.  71 ;  City  of 
New  York  v.  Miln,  11  Peters  U.  S.  R.  102, 
it  was  held  that  pilot  laws,  making  a  dis- 
crimination between  home  and  other  vessels 
are  valid.  The  police  power  may  discrimi- 
nate ;  and  the  propriety  of  the  discrimina- 
tion made,  if  it  be  a  police  regulation, 
cannot  be  judicially  enquired  into. 

It  is  said  again — that  as  Baker  is  out  of 
the  State,  and  his  vessel  too,  this  law  is 
not  a  police  regulation,  because  operating 
on  person  and  property  beyond  the  State. 
It  is  true,  the  person  and  his  vessel  are 
now  beyond  the  State.  But  they  were  once 
here;  and  the  act  for  which  this  prosecu- 
tion is  made,  was  done  against  this  police 
law,  while  they  were  within  the  jurisdic- 
tion of  Virginia. 

It  is  said,  that  as  a  part  of  the  fine  goes  to 
the  State  treasury  to  constitute  a  **fugitive 
slave  fund,"  it  is  a  tax  on  commerce.  But 
this  is  not  so.  It  is  a  fine  recovered  by 
action,  for  an  offence  against  a  law  of  the 
State. — What  the  State  does  with  the  pen- 
alty it  is  not  necessary  or  proper  to  enquire. 

It  is  submitted  that  the  law  is  «>  due  ex- 
ercise of  the  police  power  of  the  State,  and 
is  valid. 

If  the  views  of  the  other  side  prevail,  the 
construction  insisted  on,  will  be  fraught 
with  danger  to  our  institutions ;  for  it  in- 
volves the  absorption  under  the  power  to 
regulate  commerce,  of  all  power  which  may 
directly  or  indirectly  influence  its  opera- 
tions; and  thus  will  give  to  Congress  a 
virtual  negative  upon  all  police  laws  of  the 
State,  which  in  any  way  may  touch 
177  or  affect  the  persons  *or  vessels  en- 
gaged in  commerce.  Such  a  construc- 
tion would  disarm  every  State  in  the  south 
of  the  power  of  self -protection  against 
every  emissary,  whose  coasting  license 
would  be  indeed  a  license  to  seize  and  har- 
bor slave  property  from  all  possible  reach 
of  its  owners.  It  is  neither  justified  by  the 
history  of  the  constitution,  by  any  sound 
rule  of  construction,  or  by  any  supposed 
necessity  to  preserve  the  real  integrity  of 
the  commercial  power  of  Congress. 

Tazewell  Taylor,  for  the  appellant,  in 
reply :  The  peculiarity  of  the  act  of  March 
1856,  will  attract  the  attention  of  every 
reader.  It  is  the  first  of  the  kind,  except 
one  passed  in  1841 ;  passed  under  excite- 
ment, and  in  four  years  stricken  from  the 
statute  book  on  the  application  of  the  per- 
sons for  whose  benefit  it  was  enacted ;  the 
offence  which  occasioned  it  unatoned  for. 
This  act  is  limited  and  partial  in  its  provi- 
sions; and  makes  distinctions  between 
vessels  on  the  grounds  of  ownership  and 
destination.  Our  law  makes  it  a  crime  to 
carry  slaves  beyond  the  county  with  intent 


to  defraud,  whether  in  a  Virginia  or  a 
Massachusetts  vessel.  This  act  only  applies 
to  Massachusetts  vessels.  A  vessel  against 
which  there  is  no  ground  of  suspicion,  an 
unsworn  ofiEicer  may  call  for  the  power  of 
the  county  to  search  it,  if  it  is  bound  for 
the  north,  though  owned  by  southerners. 
And  she  is  to  pay  a  tax  for  this  search  upon 
her.  And  again  in  this  matter  of  discrim- 
ination between  vessels,  coal  vessels  are 
only  charged  two  dollars  for  a  search, 
whilst  all  others  are  required  to  pay  five 
dollars  for  the  same  operation. 

Is  Virginia  whilst  she  remains  in  the 
union,  to  protect  herself  by  an  act  in  viola- 
tion of  the  constitution  of  the  United  States? 
Shall  she  not  rather  lose  her  property  than 
violate  her  honor?  What  is  the  general 
assembly?    Is  it  a  parliament  clothed 

178  with  all  power  of  legislation?    *It  is 
limited   by    the    constitution    of    the 

United  States  and  the  constitution  of  Vir- 
ginia. If  it  passes  an  act  in  violation  of 
these,  it  is  no  law ;  and  this  court  will  so 
declare  it.  The  legislature  is  not  sovereign 
— the  people  are  the  only  sovereign,  and  an 
unconstitutional  law  is  a  violation  of  the 
sovereign  will  of  the  people.  The  constitu- 
tion of  the  United  States  is  our  constitution, 
and  its  violation  is  as  much  a  violation  of 
the  sovereign  will  of  the  people  of  Virginia 
as  is  a  violation  of  the  constitution  of  Vir- 
ginia. In  the  name  of  the  sovereign  people 
of  Virginia  I  ask  that  this  unconstitutional 
act  may  be  declared  null  and  void.  As 
early  as  1793  the  fathers  of  the  constitution 
established  the  principle  that  the  courts 
are  to  decide  upon  the  constitutionality  of 
a  law.  Kemper  v.  Hawkins,  1  Va.  cas.  40. 
And  they  laid  down  the  rule  on  the  subject : 
That  where  the  law  is  plainly  agairst  the 
constitution,  or  the  fundamental  principles 
of  our  institutions,  it  is  to  be  declared  void. 
And  to  the  like  purpose  and  effect  is  Landry 
V.  Klopman,  13  I^ous.  Ann.  R.  345;  and 
Calder  &  wife  v.  Bull  &  wife,  3  Dall.  R.  386. 
1st.  The  law  is  void  because  contrary  to 
article  10  of  the  Bill  of  Rights  of  Virginia. 
This  bill  was  declared  in  the  convention  of 
1829,  to  be  the  foundation  and  basis  of  our 
government ;  and  after  that  declaration  was 
ratified  by  the  first  article  of  the  constitu- 
tion ;  and  again  with  the  addition  of  a  word 
was  ratified  and  adopted  in  1851,  by  the 
vote  of  the  people.  It  was  referred  to  and 
approved  by  the  judges  in  the  early  days  of 
the  republic.  Tucker  in  Kemper  v.  Hawk- 
ins. And  it  is  strange  that  in  this  year 
1860,  eighty  years  after  its  adoption,  we 
are  asked  what  it  means.  The  article  10, 
declares  that  general  warrants,  which  au- 
thorize a  search  of  suspected  places  without 
evidence  of  a  fact  committed,  are  grievous 
and  oppressive ;  and  ought  not  to  be  toler- 
ated. The  attorney  general  says  this  article 
does    not     restrain     the    legislature; 

179  *and   that   its  only   effect   is,    that  a 
judicial    ofiEicer    cannot   delegate    his 

authority  to  an  unsworn  person  to  search 
suspected  places.  That  no  man  can  be  dis- 
turbed by  judicial  authority  without  law. 
That  this  {  10  was  merely  intended  to  affirm 


70 


16  GRATT. 


BaKBR  V,  WiSB,  GOVBRNOR. 


180,  181,  182 


what  ¥ras  decided  in  Money  v.  L^ake.  And 
thus  we  are  referred  to  a  decision  of  Lrord 
Bianslield  in  1766,  to  ascertain  what  are  our 
priceless  privileges  under  {  10  of  the  Bill  of 
Rights ;  and  to  the  power  of  a  British  Par- 
liament to  sustain  the  power  of  our  legisla- 
ture. And  the  Attorney  General  has  referred 
to  the  patrol  and  night  watch  of  the  city  of 
Richmond.  I  have  never  heard  so  inapt  an 
illustration ;  and  can  imagine  the  spirit  of 
George  Mason  returning  to  the  earth  to  re- 
buke such  an  insult. 

It  is  said  that  Mason  was  acquainted  with 
Mansfield's  decision.  That  is  probable; 
but  my  inference  is,  that  he  intended  to 
guard  aguinst  the  exercise  of  any  such 
power.  And  if  the  instrument  on  its  face 
left  its  meaning  in  doubt,  have  we  no  other 
rights  to  guide  us?  This  was  not  the  only 
time  that  Mason  spoke  on  these  subjects. — 
He  was  a  member  of  the  convention  which 
ratified  the  constitution  of  the  United 
States;  and  he  opposed  the  constitution, 
and  insisted  on  a  bill  of  rights  to  be  con- 
nected with  it.  A  committee  was  appointed 
to  prepare  a  form  of  ratification  ;  and  another 
committee  was  appointed  to  prepare  amend- 
ments; of  which  Mason  was  a  member; 
and  the  report  of  this  committee  is  only 
our  Bill  of  Rights — the  4th  amendment 
being  the  {  10  of  that  instrument.  These 
principles  were  there  declared  to  be  the 
essential  and  inalienable  rights  of  the 
people;  and  if  this  is  true,  are  they  to  be 
protected  against  the  executive  and  judici- 
ary, and  not  against  the  legislature  ?  The 
amendments  reported  by  this  committee 
were  submitted  to  the  States,  and  produced 
the  4th  article  of  the  amendments  to  the 
constitution,    adopted  by   the  whole  people 

of  the  United  States. 
180         nf  then  j  10  of  our   Bill   of   Rights 
does    not    restrain  the    power   of  the 
State  government,  how  can  article  4  of  the 
amendments    to    the    constitution    restrain 
Congress?     Are  they   not  in  the  same  cate- 
gory?   And  yet   in   the   Commonwealth    v. 
Murray,  2  Va.  cas.  504,  Brockenbrough,  J., 
held  that  Congress   was  restrained  by  this 
4th  article.     And  in  the  same  case   he  says 
—that  article  is  not  applicable  to  the  States 
because   they    had    provided  for  their  own 
security ;  and   he   refers   to  {  10  of  the  Vir- 
ginia Bill  of    Rights.     Such   has   been   the 
legislative     construction     of     the    Bill   of 
Rights.     In   the    index   to  the  Code  of  1849 
under  the  head  of  "search   warrants,**    the 
first  item  is — **What  prohibited  by  the  con- 
stitution;" and  then  there  are  references  to 
the  act.  Code  ch.  203,  p.  759,  which  provides 
how  these  search  warrants  may  be  obtained ; 
requiring   them   to   be  founded  on  the  oath 
of   a   party,    and    in    all    their   provisions 
evincing   a   sacred   regard   to  the  essential 
and  inalienable  rights  of  the  people.     Ref- 
erence has   been  made  to   the   power  of  the 
police  to  protect   the   health   of  the  people. 
But  the  act  ch.  86,  J  7,  p.  397,  shows  a  police 
officer  is  not  allowed  to  enter  upon  a  lot  or 
a  vessel  without  an  oath. 

In  Crenshaw    v.    The   Slate   River  Co.,  6 
Rand.    245,    276,    this   court    held   that  the 


Bill  of  Rights  is  a  part  of  the  constitution 
of  Virginia,  which  bound  the  legislature ; 
and  that  the  1st  section  precluded  the  gen- 
eral assembly  from  taking  private  property 
without  compensation. 

It  is  clear  then  that  the  proposition,  that 
the  i  10  of  the  Bill  of  Rights  does  not  apply 
to  the  legislature,  is  not  sustained.  If  upon 
t^e  idea  of  a  supposed  necessity  the  legis- 
lature may  override  this  J  10  when  the  safety 
of  the  people  requires  it,  under  the  present 
excitement  it  may  be  that  the  general  as- 
sembly may  authorize  any  person  to  enter 
the  house  of  any  citizen  or  resident,  and 
search  for  suspected  persons  or  property, 
and  send  the  owner  to  jail.  If  we  Once 
depart    from    the    plain    construction 

181  *put    upon    this   provision  of  the  Bill 
of  Rights  we  are   adrift,    and  may  be 

carried  to  any  length  under  the  tyrant's  plea 
of  necessity.  If  four  hundred  millions  of 
slave  property  were  dei)endent  upon  this 
law,  as  said  by  the  Attorney  General.  I 
would  prefer  to  lose  them  all,  rather  than 
to  live  where  the  legislature  was  authorized 
to  resort  to  these  hand  to  mouth  expedients, 
resulting  in  a  loss  of  all  reverence  for  law 
and  all  respect  for  free  institutions,  and  in 
utter  anarchy  and  confusion. 

The  act  in  relation  to  arrests,  Code  ch. 
204,  p.  761,  furnishes  no  countenance  to  this 
act.  By  that  act  the  complaint  must  be  to 
a  justice  of  the  peace,  on  oath,  and  this  is 
the  basis  of  the  proceeding;  and  all  the 
provisions  of  the  act  are  strictly  within  the 
provision  of  the  Bill  of  Rights.  Nor  does 
the  common  law  give  this  act  more  support. 
That  has  regard  to. the  rights  of  the  subject. 
2  Hawkins  Pleas  of  Crown  130, 134 ;  4  Black. 
Com.  290.  It  is  said  a  private  person  may 
arrest  a  felon  and  carry  him  before  a  jus- 
tice; and  therefore,  it  is  argued,  a  pilot 
may  arrest  the  master  of  a  vessel  having  a 
fugitive  slave  on  board.  But  the  objection 
is,  that  the  pilot  had  no  right  to  go  on  board 
the  vessel.  Nor  is  the  reference  to  the  pilot 
laws  more  fortunate.  The  pilot  is  only  to 
enquire  if  disease  is  on  board  the  vessel ; 
and  if  it  is,  then  to  pilot  it  to  the  proper 
quarantine  ground.  As  to  the  act  in  rela- 
tion to  patrols.  Code  ch.  98,  p.  445,  it  has 
especial  reference  to  houses  of  slaves ;  it 
says  **  negro  quarters  and  other  suspected 
places.  *  *  To  take  property  or  fire  arms  from 
the  dwellings  of  slaves  or  free  negroes,  or 
to !  break  open  their  door  the  patrol  must 
have  the  warrant  of  a  justice  of  the  peace. 
The  principal  duty  of  the  patrol  is  to  visit 
negro  quarters,  and  the  other  words  are  to 
be  construed  with  reference  to  the  principal 
words,  and  are  not  to  be  extended  beyond 
them. — If  they  go  further  the  law  is  obnox- 
ious to  the  same  objection  as  the  law  now 
in  issue. 

182  *I  shall  now  proceed  to  call  the  at- 
tention of  the  court   to   the  extent  of 

the  authority  to  search  under  the  act  of 
March  1856.  My  colleague  says  U  is  founded 
on  the  imputation  of  a  felony.  There  is 
great  force  in  what  he  says;  but  it  is  not 
necessary  to  go  so  far.  It  is  at  least  founded 
on  a  suspicion  of  felony.     The  law  goes  on 
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the  suspicion  that  a  vessel  owned  by  per- 
sons not  Virginians,  and  bound  north,  has 
slaves  on  board.  Does  the  Bill  of  Rights 
authorize  a  search  on  grounds  of  suspicion? 
I  say  no.  To  authorize  a  search  an  offence 
must  have  been  committed,  and  there  must 
be  a  suspicion  that  the  guilty  person  is  in 
the  place  which  is  to  be  searched.  Under 
this  act  the  search  is  to  be  only  upon  sus- 
picion that  the  offence  has  been  committed ; 
not  because  the  pilot  knows  an  offence  has 
been  committed,  and  the  offender  is  on 
board  the  vessel.  He  goes  on  board  and 
finds  no  person  charged  with  the  commis- 
sion of  a  crime,  yet  he  may  there  seize  any 
person  on  board,  on  his  own  responsibility. 
Is  such  a  power  to  be  authorized  without 
any  safeguards;  without  proof  of  crime 
committed ;  without  suspicion  of  a  criminal 
being  on  board  the  vessel ;  without  an  affi- 
davit even,  is  he  to  enter  into  a  man's 
castle,  and  there  arrest  and  imprison  ac- 
cording to  his  own  judgment  or  pleasure? 
If  i  10  of  the  Bill  of  Rights  does  not  protect 
a  man  from  such  a  search  as  this,  then  it 
is  indeed  a  worse  than  idle  provision. 

I  have  been  unable  to  perceive  the  bear- 
ing of  the  pilot  and  quarantine  laws  upon 
this  question.  These  laws  are  the  hand- 
maids and  assistants  of  commerce.  They 
are  necessary  to  commerce,  and  may  there- 
fore be  given  title  to  enforce  compensation 
for  their  essential  services. — And  to  make 
the  inspection  laws  analogous  to  this  act, 
there  must  be  found  in  them  the  authority 
to  search  for  and  seize  the  articles  con- 
demned by  them.  And  then  it  would  be 
obnoxious  to  the  same  objection  as  this 
183  act.  *The  act  in  relation  to  incendiary 
publications,  simply  provides  that  if 
the  postmaster  knows  of  a  book,  &c. ,  of  the 
kind  prohibited  which  comes  to  his  office, 
it  must  be  burned.  The  postmaster  must 
know,  ^nd  then  he  is  to  inform  a  justice  of 
the  peace,  who  is  to  proceed  regularly  for 
the  arrest,  Ac,  of  the  guilty  parties.  The 
only  Federal  law  referred  to  by  the  Attor- 
ney General,  is  from  Brightley's  Digest. 
That  act  in  three  lines  requires  every  li- 
censed vessel,  upon  being  called  on  by  a 
revenue  officer,  to  show  his  license ;  and  if 
he  does  not  he  is  subject  to  a  penalty.  The 
demand  is  made  by  an  officer  authorized  by 
law  to  make  it.  But  the  case  of  Smith  v. 
State  of  Maryland,  18  How.  U.  S.  R.  71,  is 
cited  to  show  that  though  there  is  the  same 
provision  in  the  constitution  of  the  United 
States  and  of  the  State  of  Maryland,  yet  it 
was  there  held  that  a  master  of  a  vessel 
might  be  searched  and  seized  for  dredging 
for  oysters.  In  the  Supreme  court  no  ques- 
tion arising  on  the  constitution  and  laws 
of  the  State  could  be  considered.  There  too 
the  vessel  was  seized  in  the  act;  and  in 
such  a  case  an  affidavit  was  necessary  as 
the  foundation  of  the  proceeding. 

The  act  is  moreover  in  conflict  with  the 
fundamental  principles  of  our  institutions. 
Of  these  principles,  one  is  equality.  The 
act  does  not  operate  equally  on  citizens  of 
Virginia.     One  citizen  on  board  of  a  vessel 


owned  in  New  York  is  to  be  searched,  an- 
other on  board  of  a  vessel  owned  in  Vir- 
ginia is  not  to  be  searched.  A  vessel  going 
north  is  to  be  searched,  another  going  south 
is  not  to  be  searched. 

2.  The  next  question  is  whether  this  law 
violates  the  2d  section  of  the  4th  article  of 
the  constitution  of  the  United  States.  '  'The 
citizens  of  each  S^ate  shall  be  entitled  to 
all  the  privileges  and  immunities  of  citizens 
in  the  several  States."  This  is  a  grave 
question,  and  we  are  not  much  aided  by 
the  decisions.      It    came    up   last    in 

184  *Conner  v.  Elliott,  18  How.  U.  S.  R. 
591.    Curtis,    J.,    who   delivered    the 

opinion  of  the  court,  declined  to  give  a 
general  interpretation  of  the  provision. 
Another  case  was  Corfield  v.  Coryell,  4 
Wash.  C.  C.  R.  371 ;  and  another  is  Chap- 
man V.  Miller,  2  Speer's  R.  769.  And  Story 
in  his  immense  work  on  the  constitution, 
3  Story  on  const.  {  1800,  confines  himself  to 
the  remark,  that  the  provision  was  intended 
to  confer  general  citizenship  and  all  the 
privileges  and  immunities  of  citizens.  If 
judges  decline  to  attempt  to  interpret  the 
terms  of  the  provision  generally,  counsel 
may  well  do  so,  and  confine  themselves  to 
the  enquiry  as  to  its  true  construction  as 
applicable  to  this  case.  It  is  not  necessary 
to  insist  that  it  refers  to  rights  of  property 
under  State  laws.  I  am  to  show  that  the 
law  when  applied  to  a  citizen  of  Massa- 
chusetts deprives  him  of  a  privilege  he  is 
entitled  to  under  this  clause  of  the  consti- 
tution. This  right  is  not  affected  by  State 
lines  or  boundaries ;  and  any  act  of  a  State 
which  disturbs  or  affects  his  privileges 
comes  within  this  provision  of  the  consti- 
tution. And  any  law  of  Congress — even  a 
tax  of  one  cent — which  puts  one  citizen 
under  a  different  state  of  things  from  an- 
other, is  unconstitutional. 

Then  what  is  the  privilege  which  the  ap- 
pellant insists  has  been  affected  by  the  act 
of  1856?  He,  a  citizen  of  the  United  States, 
the  owner  of  a  vessel  on  a  voyage  from 
Virginia  to  New  Bedford,  entitled  to  the 
benefits  of  the  navigation  laws  of  the  United 
States,  on  the  great  highway  of  nations, 
is  sought  to  be  arrested  by  this  law,  and  to 
have  imposed  upon  him  a  burthen  which  is 
not  imposed  upon  a  citizen  of  Virginia. 
Now  whilst  it  is  conceded  that  the  soil  cov- 
ered by  the  waters  is  within  the  State,  the 
constitution  intended  to  secure  to  citizens 
of  the  United  States  the  right  to  navigate 
the  waters  of  the  States.  This  right  was 
surrendered  by  the  States  to  the  United 
States ;  and  the  right  to  navigate  these 

185  waters   is  Meriv^   from   the   United 
States,  and  not  from   the   State;  and 

every  citizen  of  the  United  States  is  entitled 
to  enjoy  it  free  from  all  interruptions  to 
which  other  citizens  are  not  subject. 

Then  has  not  Congress  exercised  the 
power  thus  surrendered  to  it  by  the  States? 
The  power  to  regulate  commerce  includes 
navigation ;  and  Congress  having  regulated 
the  navigation  of  these  waters,  does  it  not 
follow,  if  the  right  is  held  under  federal 
law,  and  that  law   directs    how   navigation 
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may  be  carried  on  over  these  waters,  that 
any  law  by  a  State  which  imposes  a  condi- 
tion not  prescribed  by  Congress,-  is  in  vio- 
lation of  the  constitution  of  the  United 
States?  It  is  not  important,  therefore,  to 
enquire  whether,  in  the  abseoce  of  Con- 
gressional action  the  State  has  the  power 
to  regulate  navigation;  because  Congress 
has  acted.  No  State  has  ever  claimed  the 
right  to  reg-ulate  navigation.  The  reg'ula- 
tion  must  not  only  be  exclusive,  but  it  must 
be  uniform ;  and  any  State  law  regulating 
navigation  must,  therefore,  be  void.  The 
case  of  Livingston  v.  Van  In^en,  9  John. 
R.  507,  g-ives  the  law  as  to  the  jus  publicum. 

Then  the  rig-ht  of  free  navigation  over 
these  waters  under  an  act  of  Congress  is 
one  of  the  immunities  which  belong-s  to 
every  citizen  sailing  under  the  flag^  of  the 
United  States.  And  the  question  is — does 
this  act  place  a  citizen  of  Massachusetts  in 
any  other  condition  than  a  citizen  of  Vir- 
ginia or  of  any  other  State  would  occupy? 
There  are  two  vessels  in  the  waters  of  Vir- 
ginia, under  the  flag*  of  the  United  States, 
holding  their  title  under  the  same  sovereign 
authority,  bound  to  the  same  place,  owned 
by  citizens  of  a  common  country — citizens 
of  the  United  States — the  owner  of  one  a 
resident  of  Virginia  and  the  other  of  North 
Carolina;  they  g-et  their  clearances  and 
start  with  a  fair  wind  on  their  voyage. 
The  one  is  permitted  to  go  without 
186  interruption;  *the  other  is  not  per- 
mitted to  proceed  until  it  seeks  out  a 
pilot,  and  is  inspected,  and  pays  five  dol- 
lars. 

This  property  in  vessels  is  wholly  regu- 
lated by  United  States  law ;  and  has  never 
been  the  subject  of  State  laws  since  the 
constitution  was  adopted.  The  recording 
acts  of  Virg'inia  do  not  embrace  it.  If  it  is 
to  be  transferred  or  mortgaged,  this  must 
be  done  in  the  custom  house. — The  act  of 
Congress  regulates  the  ownership  of  this 
property ;  says  who  shall  own  it — a  citizen 
of  the  United  States,  and  not  a  foreigner — 
takes  it  from  its  keel,  and  makes  minute 
regulations  in  relation  to  it.  And  this 
being  the  case,  these  two  citizens  holding- 
these  vessels  under  the  same  law,  are  they 
not  to  be  placed  in  the  same  condition? 
Elach  citizen  is  entitled  to  every  immunity 
belonging*  to  any  other  citizen,  and  a  law 
which  interferes  with  it  deprives  him  of 
his  immunities. 

This  law  seeks  to  make  the  vessel  the 
violator  of  the  law,  and  to  subject  it ;  and 
the  Attorney  General  has  endeavored  to 
show  that  the  two  vessels  were  not  in  like 
circumstances.  Whilst  he  presented  several 
illnstrations  he  never  referred  to  the  case 
before  the  court.  I  would  have  been  pleased 
to  hear  him  point  out  the  circumstances, 
which  this  court  can  enquire  into,  in  which 
they  differ ;  keeping  in  mind  the  facts  that 
they  hold  the  property  under  the  law  of  the 
United  States,  and  as  citizens  of  the  United 
States;  and  that  as  such  they  are  entitled  to 
the  immunities  of  the  citizen  of  each  State. 

Take  the  police  power  of  the  State.  A 
State  has  a  right  to  punish   any  captain  of 


a  vessel  committing  a  crime  in  her  waters. 
But  suppose  a  law  is  passed  which  provides 
that  the  captain  of  a  vessel  owned  in  Mas- 
sachusetts shall  be  imprisoned  for  a  specific 
offence,  ten  years  in  the  penitentiary,  and 
that  for  the  same  offence  the  captain  of  a 
Virginia  vessel  shall  be  imprisoned  five 
years.  Would  that  law  be  constitutional? 
The  police  power  is  admitted  to  extend 

187  to  the  case,  and  yet  the  law  *would  be 
clearly  null,  as   violating   this  clause 

of  the  constitution.  And  if  this  is  so,  how 
does  it  differ  from  the  case  before  the  court? 
We  admit  the  police  power  to  protect  slave 
property ;  but  the  question  is,  whether  the 
means  used  are  constitutional.  The  tax  of 
five  dollars,  if  the  principle  involved  in  it 
is  unconstitutional,  cannot  lose  its  charac- 
ter by  the  smallness  of  it.  And  how  can 
the  law  make  the  same  act  a  misdemeanor 
in  one  man  and  not  in  another,  and  yet  not 
affect  his  immunities. 

This  inspection  is  not  a  privilege;  but 
the  requirement  of  it  is  a  burthen ;  and  an 
exemption  from  it  is  an  immunity ;  and  in 
that  sense  may  be  regarded  as  a  privilege ; 
and  the  citizen  of  North  Carolina  is  deprived 
of  a  privilege  which  a  citizen  of  Virginia 
enjoys.  I  refer  to  Chapman  v.  Miller,  2 
Speer's  R.  769.  It  is  said  that  this  case 
was  decided  on  the  g^round  that  there  was  a 
conflict  of  legislation.  This  is  an  error. 
There  was  not  then  an  act  of  Congress  on 
the  subject ;  but  the  act  was  held  to  be  un- 
constitutional because  it  imposed  a  pilotage 
on  a  coaster  from  Massachusetts  which  it 
did  not  impose  upon  a  like  vessel  from  an- 
other State. 

The  Attorney  General  considers  that  the 
only  effect  of  this  clause  of  the  constitution 
is  to  lift  the  incubus  of  alienage  from  the 
citizens  of  another  State.  This  is  true. 
But  what  is  the  effect  of  lifting  this  in- 
cubus, upon  that  species  of  property  which 
is  held  under  the  laws  of  the  United  States, 
in  the  waters  common  to  all  the  citizens? 
I  need  not  deny  that  a  non-resident  citizen 
of  another  State  does  not  enjoy  all  the  priv- 
ileges of  a  citizen  in  the  State.  That  is 
equally  true  of  a  non-resident  citizen  of 
Virginia.  If  both  come  here  they  must 
remain  the  same  length  of  time  to  be  en- 
titled to  vote. 

It  is   said   that   but   for  the   distinction 

made  in  this  act   between   citizens   of    the 

State  and  citizens   of  other   States,    there 

would  in  fact  be  a  preference   given   to  the 

latter.    This  goes  upon  the  assumption 

188  —that   if   the    non-resident  *takes   a 
slave  he  is  caught  by  the  search,  and 

the  resident  who  takes  a  slave  is  to  be 
punished  when  he  returns  to  the  State.  But 
how  is  it  where  the  non-resident  has  no 
slave  on  board  his  vessel ;  or  neither  has 
them?  The  non-resident  must  be  subjected 
to  the  humiliation  of  a  search,  and  pay  the 
tax;  the  resident  goes  quit.  But  it  is  said 
if  a  non-resident  steals  a  slave  and  gets 
away  we  cannot  punish  him.  If  that  be  so, 
does  it  help  us  to  solve  the  question  whether 
this  law  is  according  to  the  constitution? 
Upon  the  judicial   view  of  the  case  he  may 
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be  demanded,  and  will  be  surrendered ;  and 
however  the  fact  may  be  this  court  can  only 
look  to  the  question  as  affected  by  the  laws 
as  they  ought  to  be  executed. 

As  to  the  oyster  laws,  that  is  legislation 
in  respect  to  the  property  of  the  State;  and 
may  be  such  as  the  State  may  choose  to 
make  it. 

This  act  imposes  a  tax  on  a  vessel  owned 
by  a  citizen  of  another  State.  It  is  said 
this  is  not  involved  in  this  case.  The  ap- 
peal brings  up  the  law  not  in  part  but  in 
the  whole.  The  appellant  says  he  did  not 
submit  to  the  inspection  of  his  vessel,  be- 
cause if  he  had  done  so,  he  must  pay  five 
dollars,  and  have  his  vessel  detained  until 
it  was  paid.  That  he  did  not  choose  to  pay 
this  illegal  tax,  and  therefore  left  without 
submitting  to  the  inspection.  This  was 
the  only  mode  of  avoiding  the  tax.  He 
could  not  have  the  insx>ection  without  pay- 
ing the  tax,  and  therefore  he  was  not  bound 
to  submit  to  the  inspection  if  he  was  not 
bound  to  pay  the  tax.  And  thus  the  con- 
stitutionality of  this  tax  is  brought  up. 
This  is  a  tax  on  property  in  a  locality  which 
the  State  laws  do  not  cover,  and  on  property 
owned  out  of  the  State.  It  is  not  pretended 
that  the  State  can  tax  the  property  of  other 
States  not  within  her  taxable  limits.  This 
too  is  a  tax  on  navigation,  and  an  unequal 
tax ;  and  if  the  State  may  impose  the  tax 
of  five  dollars  she  may  equally  impose  a 
tax  of  five  hundred  or  five  thousand 
189  dollars.  I  refer  to  Judge  *Butler*s 
opinion  in  2  Speer's  R.  769.  It  is  said 
the  act  is  merely  for  the  protection  of  slave 
property.  But  shall  we  tax  the  people  of 
other  States  to  protect  our  property?  There 
is  no  analogy  between  this  tax  and  pilot 
and  quarantine  fees.  In  those  cases  a  serv- 
ice is  rendered  to  the  person  who  is  to  pay, 
and  no  offence  is  charged  or  suspected. 
They  are  not  taxes  in  any  just  sense,  but 
payment  of  just  dues. 

I  do  not  concur  in  Mr.  Johnson's  views 
of  the  constitution ;  but  whether  the  com- 
mercial power  is  exclusive  or  concurrent,  is 
not  important  in  this  case.  The  best  view 
of  the  subject  is  by  Judge  Curtis  in  Smith 
V.  The  State  of  Maryland,  18  How.  U.  S.  R. 
71;  but  the  whole  subject  has  been  ex- 
hausted by  the  arguments  of  counsel  and 
the  opinions  of  the  judges  from  Gibbons  v. 
Ogden  down  to  this  case.  Whether  the 
power  in  Congress  is  exclusive  or  concur- 
rent, it  is  admitted  on  all  hands,  that  when 
Congress  has  acted,  its  action  is  exclusive ; 
and  Congress  has  acted  by  the  navigation 
act  which  prescribes  the  terms  on  which 
vessels  shall  pass  through  our  waters.  The 
act  of  1856  is  in  conflict  with  the  navigation 
act,  stopping  vessels  on  their  voyage,  and 
imposing  other  and  additional  conditions 
on  which  they  are  to  exercise  the  rights 
given  to  them  by  the  act  of  Congress.  The 
Passenger  cases,  7  How.  U.  S.  R.  414. 
Wayne,  J.,  Brown  v.  State  of  Maryland,  12 
Wheat.  R.  419. 

I  care  not  whether  this  act  is  called  a 
police  law  or  by  any  other  name.  Before 
it  can  be  sustained  it   must  be  shown  that 


it  is  conformable  to  the  constitution,  or  it 
must  be  held  that  the  State  may  enact  police 
laws  in  violation  of  the  constitution  of  Vir- 
ginia and  the  United  States.  In  City  of 
New  York  v.  Miln,  11  Peters*  R.  102,  it  was 
held  that  this  could  not  be  done.  And  this 
law,  I  insist,  is  in  violation  of  the  consti- 
tution. 
The  pilot  laws  were  authorized  by  act  of 
Congress,  and  wisely,  because  the  fees 

190  could    not  be   uniform,   the  *trouble, 
labor  and  expense   at  one   port  being 

much  greater  than  at  another.  And  so  as 
to  the  quarantine  laws,  by  the  act  of  1799, 
they  were  sanctioned  and  adopted.  Bright- 
ley's  Dig.  810. 

DANIEL,  J.  The  action  in  this  case  was 
brought  against  the  plaintiff  in  error  to 
recover  of  him  the  sum  of  five  hundred  dol- 
lars, the  penalty  imposed  by  the  first  sec- 
tion of  the  act  passed  the  17th  of  March 
1856,  entitled  ^*an  act  providing  additional 
protection  for  the  slave  property  of  the  cit- 
izens of  this  commonwealth."  The  judg- 
ment was  rendered  on  a  special  verdict  in 
which  the  jury  find  **that  the  defendant 
(the  plaintiff  here),  a  citizen  of  Massachu- 
setts, did  on  the  4th  of  August,  1856,  then 
being  the  captain  and  owner  of  the  schooner 
Nymphus  C.  Hall,  owned  in  part  by  citizens 
ot  Massachusetts,  leave  the  waters  of  Vir- 
ginia with  said  schooner,  for  a  port  north 
of  and  beyond  the  capes  of  Virginia,  with- 
out having  first  obtained  a  certificate  of 
inspection  as  required  by  the  provisions  of 
the  statute;"  and  if  the  court  shall  be  of 
opinion  that  said  statute  is  not  in  conflict 
with  the  constitution  of  the  United  States 
or  the  bill  of  rights  and  constitution  of 
Virginia,  and  is  a  law  governing  in  such 
cases,  then  the  jury  find  for  the  plaintiff 
(in  the  action)  the  sum  of  five  hundred 
dollars  with  interest  from  the  4th  of  August 
1856,  and  costs,  &c. ;  but  if  the  court  shall 
be  of  opinion,  that  said  statute  is  in  viola- 
tion of  the  constitution  of  the  United  States, 
or  the  constitution  and  Bill  of  Rights  of 
Virginia,  then  they  find  for  the  defendant. 

In  the  petition  for  the  supersedeas  and  in 
the  argument  here,  it  is  urged  that  the 
statute  in  question  is  in  conflict  with  sev- 
eral of  the  provisions  of  the  constitution  of 
the  United  States — and,  first,  with  the  third 
clause  of  the  eighth  section  of  the  flrst  arti- 
cle, declaring  that  Congress  shall  have 

191  power    **to   regulate   commerce  *with 
foreign  nations  and  among  the  several 

states  and  with  the  Indian  tribes." 

The  provisions  of  the  statute  which,  it  is 
supposed,  bear  more  immediately  upon  this 
question  as  well  as  the  other  questions 
raised  in  the  case,  are  to  be  found  in  the 
first,  second,  fourth,  fifth,  sixth,  eighth, 
eleventh,  twelfth  and  sixteenth  sections. 

By  the  first  section  it  is  enacted  that  it 
shall  not  be  lawful  for  any  vessel,  of  any 
size  or  description  whatever,  owned,  in 
whole  or  in  part,  by  any  citizen  or  resident 
of  another  state,  and  about  to  sail  or  steam 
from  any  port  or  place  in  this  state,  for  any 
port  or  place  north  of  and  beyond  the  capes 
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of  Virg-inia,  to  depart  from  the  waters  of 
this  commonwealth  until  said  vessel  has 
underg^one  the  inspection  provided  for  in 
the  fourth  section  and  received  a  certificate 
to  that  effect.  If  any  such  vessel  shall  de- 
part from  this  state  without  such  certificate 
of  inspection  the  captain  or  owner  shall 
forfeit  and  pay  the  sum  of  five  hundred 
dollars ;  to  be  recovered  by  any  person  who 
will  sue  for  the  same  in  any  court  of  record 
in  this  state,  in  the  name  of  the  governor 
of  the  commonwealth.  Pending  said  suit 
the  vessel  of  such  captain  or  owner  is  not 
to  leave  the  state  until  bond  be  given  by 
the  captain  or  owner,  or  other  person  for 
him,  payable  to  the  governor,  with  sureties, 
in  the  penalty  of  one  thousand  dollars,  for 
the  payment  of  the  forfeit  or  fine  and  costs ; 
and  in  default  of  such  bond  the  vessel  shall 
be  held  liable;  and  there  is  a  proviso  that 
the  section  is  not  to  apply  to  vessels  be- 
longing to  the  United  States  government, 
or  vessels  American  or  foreign,  bound  di- 
rect for  any  foreign  country,  other  than  the 
British  North  American  Colonies. 

The  second  section  constitutes  the  pilots 
licensed  under  the  laws  of  Virginia,  in- 
spectors to  execute  the  act.  By  the  fourth 
section  it  is  made  the  duty  of  such  in- 
spectors to  examine  and  search  the 
192  vessels  mentioned  in  *the  first  sec- 
tion, to  see  that  no  slave,  or  person 
held  to  service  or  labor  in  this  state,  or 
person  charged  with  the  commission  of  any 
crime  within  the  state,  shall  be  concealed 
on  board  said  vessel.  The  inspection  is  to 
be  made  within  twelve  hottrs  of  the  time  of 
the  departure  of  the  vessel  from  the  waters 
of  Virginia,  and  may  be  made  in  any  bay, 
river,  creek  or  other  watercourse  of  the 
state;  provided,  however,  that  steamers 
plying  as  regular  packets  between  ports  in 
Virginia  and  those  north  of  and  outside  of 
the  capes  of  Virginia,  shall  be  inspected 
at  the  port  of  departure  nearest  to  Old  Point 
Comfort. 

The  fifth  section  directs  that  a  vessel  so 
inspected  and  getting  under  weigh  with 
intent  to  leave  the  waters  of  the  state,  if 
she  returns  to  an  anchorage  above  Back 
river  point  or  within  Old  Point  Comfort 
shall  be  again  inspected  as  if  an  original 
case;  if,  however,  such  vessel  be  driven 
back  by  stress  of  weather  to  *seek  a  harbor 
she  is  to  be  exempt  from  payment  of  a  sec- 
ond fee  unless  she  holds  intercourse  with 
the  shore. 

By  the  sixth  section  the  inspector  is  di- 
rected, after  searching  the  vessel,  if  he  sees 
no  cause  to  detain  her,  to  give  to  the  cap- 
tain a  certificate  to  that  effect:  if,  however, 
upon  such  inspection,  or  in  any  other  man- 
ner, any  slave  or  person  held  to  service  or 
any  person  charged  with  crime  is  found 
■ecreted  on  board  of  any  vessel,  or  any 
vessel  is  detected  in  violating  the  provisions 
of  this  act,  it  is  made  the  duty  of  the  in- 
spector to  attach  the  vessel  and  arrest  the 
person  on  board  to  be  delivered  up  to  the 
sheriff  or  sergeant  of  the  nearest  port  in 
the  commonwealth  to  be  dealt  with  accord- 
ing to  law. 


The  eighth  section  allows  to  the  inspector 
a  fee  of  five  dollars  for  every  inspection 
under  the  act,  except  inspections  of  vessels 
engaged  in  the  coal  trade,  the  fee  for  which 
is  two  dollars — and  declares  the  vessel  liable 
for  its  payment. 

193  *The  eleventh   section    forbids   any 
pilot,  under  a  penalty  of  fifty  dollars, 

from  piloting,  out  of  the  jurisdiction  of  the 
state,  any  vessel  which  is  required  to  be 
inspected  and  which  has  not  obtained  and 
exhibited  to  him  the  certificate  of  inspec- 
tion. 

The  twelfth  section  authorizes  the  courts 
of  the  several  counties  and  corporations  sit- 
uated on  the  Chesapeake  bay  or  its  tribu- 
taries, by  an  order  entered  of  record  to 
appoint  as  many  inspectors  at  such  places 
within  their  inspection  districts  as  they 
may  deem  necessary,  to  prevent  the  escape, 
or  for  the  recapture,  of  slaves  attempting 
to  escape  beyond  the  limits  of  the  state, 
and  to  search  or  otherwise  examine  all  ves- 
sels trading  to  such  counties  and  corpora- 
tions; the  expenses  in  such  cases  to  be 
provided  for  by  a  levy  on  negroes  now  taxed 
by  law;  but  no  inspection  by  county  or 
corporation  officers  thus  appointed  is  to 
supersede  the  inspection,  by  pilots,  provided 
for  in  the  act. 

The  sixteenth  section  directs  that  the 
fines  and  forfeitures  except  such  portions 
as  are  otherwise  provided  for  in  other  sec- 
tions of  the  act,  shall  be  paid  into  the 
treasury  of  the  state,  to  constitute  a  fund 
to  be  called  **the  fugitive  slave  fund'*  and 
to  be  used  for  the  payment  of  rewards 
awarded  by  the  governor  for  the  apprehen- 
sion of  runaway  slaves,  and  to  pay  the  ex- 
penses incident  to  the  execution  of  the 
statute,  and  for  such  other  purposes  as  may 
be  hereafter  determined  on  by  the  general 
assembly. 

It  is  proper  to  add  that  by  the  ninth  and 
tenth  sections,  provisions  are  made  for 
rewarding  any  inspector  who  shall  appre- 
hend a  slave  in  the  act  of  escaping  on  board 
a  vessel  trading  to  or  belonging  to  a  non- 
slave-holding  state,  and  for  punishing  any 
inspector  who,  for  the  want  of  proper  exer- 
tion or  by  neglect  in  the  discharge  of  his 
duties,  shall  permit  a  slave  to  escape.  It 
is  proper  too  to   observe   further  that 

194  during  the  same  session  *of  the  leg- 
islature at  which  the  act  under  con- 
sideration was  passed  (indeed  on  the  same 
day  of  the  session)  two  other  acts  were 
passed,  the  one  an  act  to  amend  the  Code 
so  as  more  effectually  to  prevent  the  escape 
of  slaves,  and  the  other  an  act  to  increase 
the  rewards  for  the  arrest  of  runaway  slaves. 
By  the  provisions  of  the  former  of  these 
two  acts,  any  free  person  who  carries  or 
causes  to  be  carried  out  of  any  county  or 
corporation  any  slave  without  the  consent 
of  his  owner,  or  who  shall  attempt  to  carry 
off  or  aid  or  connive  at  or  be  in  any  way 
concerned  in  the  escape  of  any  slave,  with 
intent  to  defraud  or  deprive  the  owner  of 
such  slave,  is  liable,  on  conviction  to  be 
confined  in  the  penitentiary  and  to  forfeit 
to  the  owner  double  the  value   of  the  slave ; 
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and  if  the  person  so  offending*  is  at  the 
time  in  command  of  or  attached  to  a  vessel, 
the  vessel  is  to  be  forfeited  to  the  common- 
wealth :  any  master  of  a  vessel  trading-  to 
or  bound  beyond  the  limits  of  the  state 
having  a  slave  on  board  without  the  written 
consent  of  the  owner  and  going  with  him 
beyond  the  limits  of  any  county,  and  any 
free  person  traveling  by  land  who  shall 
aid  any  slave  to  escape  out  of  any  county 
are  to  be  considered  as  carrying  off  such 
slave  within  the  meaning  of  the  foregoing 
provisions.  The  master  or  skipper  of  any 
vessel  who  knowingly  receives  on  board, 
any  runaway  slave  and  permits  him  to 
remain  on  board  without  proper  effort,  is 
liable  to  penalties  of  a  like  character,  and 
if  such  slave  be  on  board  such  vessel  after 
leaving  port,  the  master  or  skipper  shall  be 
presumed  to  have  knowingly  received  him. 
And  if  a  free  person  advise  any  slave  to 
abscond  from  his  master  or  aid  such  slave 
to  abscond  by  procuring  for,  or  delivering 
to  him,  a  pass,  register  or  other  writing  or 
furnishing  him  money,  clothes,  provisions 
or  other  facility,  or  be  in  any  manner  ac- 
cessory to  the  escape  or  attempt  to  escape 
of  such  slave  he  is  also  punishable  therefor 

by  confinement  in  the  penitentiary. 
195         *No  one  can,  I  think,    read  the  act 


the  other,  that  the  laws  of  a  state  passed  ia 
the  exercise  of  its  reserved  powers  over  its 
internal  police,    if    not   paramount  to    any 

mere  regulation  of  commerce  by  Con- 
1%      gress,  are  *yet  not  to  be  denied   their 

full  force  and  efficacy  in  any  cases* 
other  than  those  where  the  law  of  the  state 
and  the  law  of  Congress  are  so  directly  and 
vitally  opposed  to  each  other  that  they  cao 
not  be  reconciled  or  consistently  stand  to- 
gether. The  law  under  consideration,  as  I 
understand  it,  stands  opposed  to  no  decision 
made  or  opinion  pronounced  in  any  one  of 
the  cases  of  Gibbons  v.  Og^en,  9  Wheat. 
R.  1 ;  Brown  v.  State  of  Maryland,  12  Id. 
419 ;  or  the  cases  of  Smith  v.  Turner,  and 
Norris  v.  The  City  of  Boston,  The  Passen* 
ger  Cases,  7  How.  U.  S.  R.  283.  So  far 
from  it,  in  the  concessions  made  by  the 
judges  who  concurred  in  these  decisions, 
and  more  especially  in  the  concessions  made 
by  the  judges  constituting  the  majority  of 
the  court,  in  the  Passenger  Cases,  is  to  be 
found  the  admission  of  every  principle  nec- 
essary to  the  vindication  of  the  law  under 
consideration  against  the  allegation  of  its 
being  in  conflict  with  the  constitutional 
power  of  Congress  over  the  subject  of  com- 
merce. Thus  in  the  case  of  Smith  v. 
Turner,  Mr.  Justice    Mcl^ean  at  p.    400    (7 


in   question    in    connexion    with    the   How.)    says,    *'in  giving   the    commercial 
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provisions  of  the  two  other  statutes  just 
mentioned,  and  other  acts  of  a  like  charac- 
ter to  be  found  in  our  Code  and  Sessions 
Acts,  without  coming  to  the  conclusion  that 
the  act  was  framed  with  no  view  to  the 
reg'ulation  of  commerce,  and  with  no  design 
to  interfere  with  its  regulation  by  Congress ; 
but  that  its  real  object  and  design  was  as 
its  title  declares,  to  provide  additional  pro- 
tection for  the  slave  property  of  the  citizens 
of  the  commonwealth ;  that  it  forms  a  part 
of  a  system  of  police  measures  adopted  by 
the  legislature  in  the  honest  effort  to  sup- 
press and  prevent  the  escape  and  abduction 
of  our  slaves. 

Such  being  the  avowed  and  manifest  de- 
sign of  the  act,  it  is  difficult  to  understand 
the  argument  that  would  place  it  in  conflict 
with  the  provisions  of  the  constitution  in 
question,  even  allowing,  to  the*  word  com- 
merce, the  most  comprehensive  meaning 
that  has  been  giyen  to  it,  and,  to  the  grant, 
of  power  over  the  subject,  to  Congress,  the 
most  liberal  construction  that  has  been 
adopted  in  any  judicial  decision  brought  to 
our  notice.  In  no  one  of  the  numerous 
cases  cited  at  the  bar,  in  the  course  of  the 
extended  argument  here,  have  I  been  able 
to  find  any  ruling*  or  dictum  which  would 
exempt  private  vessels,  their  masters  or 
crews — the  instruments  and  agents  of  com- 
merce— whilst  within  the  jurisdiction  of  a 
state,  from  the  operation  of  its  laws  passed 
with  a  view  to  the  restraint  and  punishment 
of  offences  against  the  persons  or  property 
of  its  citizens.  On  the  contrary  in  nearly 
all  of  these  cases,  in  which  the  validity  of 
state  laws  have  been  disputed  on  the  ground 
of  their  alleged  conflict  with  the  clause  of 
the  constitution  in  question,  it  has  been 
assumed  on  the  one  hand   and  conceded  on 


power  to  Congress  the  states  did  not  part 
with  that  ^ower  of  self  preservation  which 
must  be  inherent  in  every  organized  com- 
munity. They  may  guard  against  the  in- 
troduction of  anything  which  may  corrupt 
the  morals  or  endanger  the  health  or  lives 
of  their  citizens.*'  Ag-ain  at  pag'e  402, 
whilst  denying  that  a  state  can  reg-ulate 
foreign  commerce  he  says,  **ii  may  yet  do 
many  things  which  more  or  less  affect  it. 
It  may  tax  a  ship  or  other  vessel  used  in 
commerce  the  same  as  other  property  owned 
by  its  citizens.  A  state  may  tax  the  stag^es 
in  which  the  mail  is  transported,  but  this 
does  not  regulate  the  conveyance  of  the 
mail  any  more  than  taxing  the  ship  reg'u- 
lates  commerce.  And  yet  in  both  instances 
the  tax  on  the  property  in  some  degrees 
affects  its  use. '  *  In  the  conclusion  of  his 
opinion   in  Norris    v.    City   of   Boston,    p. 

410,  he  observes:  '* Under  the  first 
197      *and  second   sections   of  the    act  the 

persons'  appointed  may  go  on  board 
of  a  ship  from  a  foreign  port  which  arrives 
at  the  port  of  Boston  with  alien  passeng-ers 
on  board  and  examine  whether  any  of  them 
are  lunatics,  idiots,  maimed,  aged  or  infirm, 
incompetent  to  maintain  themselves,  or 
have  been  paupers  in  any  other  country, 
and  not  perihit  such  persons  to  be  put  on 
shore  unless  security  shall  be  given  that 
they  shall  not  become  a  city,  town  or  state 
charge.  This  is  the  exercise  of  an  unques- 
tionable power  in  the  state  to  protect  itself 
from  foreign  paupers  and  other  persons 
who  would  be  a  public  charge.*'  Mr.  Jus- 
tice Grier,  in  the  course  of  his  opinion  in 
the  last  mentioned  cade,  at  p.  457,  remarks: 
**It  must  be  borne  in  mind  that  the  contro- 
versy in  this  case  is  not  with  regard  to  the 
right  claimed  by  the  State  of  Massachusetts, 
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in  the  second  section  of  the  act,  to  repel 
from  her  shores,  lunatics,  idiots,  criminals 
or  paupers  which  any  foreign  country  or 
even  one  of  her  sister  states  might  endeavor 
to  thrust  upon  her;  nor  the  right  of  any 
state  whose  domestic  security  micrht  be  en- 
dangered by  the  admission  of  free  negroes, 
to  exclude  them  from  her  borders.  This 
right  of  the  states  has  its  foundation  in  the 
sacred  law  of  self-defence,  which  no  power 
granted  to  Congress  can  restrain  or  annul. 
It  is  admitted  by  all  that  those  powers 
which  relate  to  merely  municipal  legisla- 
tion, or  what  may  be  more  properly  called 
internal  police,  are  not  surrendered  or 
restrained ;  and  that  it  is  as  com^tent  and 
necessary  for  a  state  to  provide  precaution- 
ary measures  against  the  moral  pestilence 
of  paupers,  vagabonds  and  convicts,  as  it 
is  to  guard  against  the  physical  pestilence 
which  may  arise  from  unsound  and  infec- 
tious articles  imported."  And  Mr.  Justice 
Wayne,  at  p.  42(5,  says:  *^When  Congress 
shall  legislate — if  it  be  not  disrespectful  for 
one  who  is  a  member  of  the  judiciary  to 
suppose  so  absurd  a  thing  of  another  de- 
partment of  this  government,  to  make 
196  paupers,  *va|fabunds,  suspected  per- 
sons and  fugitives  from  justice,  sub- 
jects of  admission  into  the  United  States,  I 
do  not  doubt  it  will  be  found  and  declared, 
should  it  ever  become  a  matter  for  judicial 
decision,  that  such  persons  are  not  within 
the  regulating  power  which  the  United 
States  have  over  commerce.  Paupers,  vag- 
abonds and  fugitives  never  have  been  sub- 
jects of  rightful  national  intercourse,  or  of 
commercial  regulations,  except  in  the  trans- 
portation of  them  to  distant  colonies  to  get 
rid  of  them,  or  for  punishment  as  convicts. 
They  have  no  rights  of  national  intercourse ; 
no  one  has  a  right  to  transport  them  with- 
out authority  of  law  from  where  they  are  to 
any  other  place;  and  their  only  rights, 
where  they  may  be,  are  such  as  the  law 
gives  to  ail  men  who  have  not  altogether 
forfeited  its  protection."  For  a  fuller 
statement  of  these  principles,  reference  may 
be  made  to  the  opinion  of  Mr.  Justice  Bar- 
bour in  the  case  of  The  City  of  New  York 
▼.  Miln,  11  Peters  R.  139-141,  and  to  the 
opinions  of  Mr.  Justice  Woodbury  and  Mr. 
Justice  Grier  in  The  License  Cases,  5  How. 
U.  S.  R.  62S-^2.  In  the  last  mentioned 
case  Mr.  Justice  Grier  concludes  his  opin- 
ion with  the  following  observations:  **It 
has  been  frequently  decided  by  this  court 
*that  the  powers  which  relate  to  merely 
municipal  regulations,  or  which  may  be 
more  properly  called  internal  police,  are  not 
tnrrendered  by  the  states  or  restrained  by 
the  constitution  of  the  United  States ;  and 
that  consequently  in  relation  to  these  the 
authority  of  a  state  is  complete,  unqualified 
and  conclusive.'  Without  attempting  to 
define  what  are  the  peculiar  subjects  or 
limits  of  this  power,  it  may  safely  be 
affirmed  that  every  law  for  the  restraint  and 
punishment  of  crime,  for  the  preservation 
of  the  public  peace,  health  and  morals,  must 
come  within  the  category.  As  subjects  of 
legislation  they  are,  from  their  very  nature, 


of   primary    importance;   they    lie    at    the 
foundation  of  social  existence ;  they  are 

199  for  the  protection  of  life  and  *liberty, 
and   necessarily  compel    all   laws   on 

subjects  of  secondary  importance  which 
relate  only  to  property,  convenience  or 
luxury,  to  recede  when  they  come  in  conflict 
or  collision ;  salus  populi  suprema  lex.  If 
the  right  to  control  these  subjects  be  *com- 
plete,  unqualified  and  exclusive'  in  the  state 
legislatures  no  regulations  of  secondary 
importance  can  supersede  or  restrain  their 
operations  on  any  ground  of  prerogative  or 
supremacy.  The  exigences  of  the  social 
compact  require  that  such  laws  be  executed 
above  all  others.  It  is  for  this  reason  that 
quarantine  laws  which  protect  the  public 
health,  compel  mere  commercial  regulations 
to  submit  to  their  control.  They  restrain 
the  liberty  of  the  passengers,  they  operate 
on  the  ship  which  is  the  instrument  of 
commerce  and  its  officers  and  crew,  tHe 
agents  of  navigation ;  they  seize  the  infected 
cargo  and  cast  it  overboard.  The  soldier 
and  the  sailor,  though  in  the  service  of  the 
government,  are  arrested,  imprisoned  and 
punished  for  their  offences  against  society. 
Paupers  and  convicts  are  refused  admission 
into  the  country.  All  these  things  are  done 
not  from  any  power  which  the  states  assume 
to  regulate  commerce  or  to  interfere  with 
the  regulations  of  commerce,  but  because 
police  laws  for  the  preservation  of  health, 
prevention  of  crime  and  protection  of  the 
public  welfare,  must  of  necessity  have  full 
and  free  operation  according  to  the  exigency 
which  requires  their  interference." 

It  is  true  that  there  is  conflict  between 
some  of  these  views  and  portions  of  the 
opinion  of  Chief  Justice  Taney  in  the  same 
case,  which  it  would  seem  proper  to  notice. 
In  commenting  on  the  case  of  Gibbons  v. 
O^den  at  p.  582,  he  observes:  "It  is  ad- 
mitted by  the  court,  in  that  case,  that  a 
state  may,  in  the  execution  of  its  police  and 
health  laws,  make  regulations  of  commerce, 
but  which  Congress  may  control.  It  is 
very  clear  that  so  far  as  these  regulations 
are    merely     internal     and     do     not 

200  *operate    on    foreign     commerce,    or 
commerce  among  the   states,  they  are 

altogether  independent  of  the  power  of  the 
general  government,  and  cannot  be  con- 
trolled by  it.  The  power  of  control  there- 
from which  the  court  speaks  of,  presupposes 
that  they  are  regulations  of  foreign  com- 
merce, or  commerce  among  the  states.  And 
if  a  state,  with  a  view  to  its  police  or  health 
may  make  valid  regulations  of  commerce 
which  yet  fall  within  the  controlling  power 
of  the  general  government,  it  follows  that 
the  state  is  not  absolutely  prohibited  from 
making  regulations  of  foreign  commerce 
within  its  own  territorial  limits,  provided 
they  do  not  come  in  conflict  with  the  laws 
of  Congress.  It  has  been  said  indeed,  that 
quarantine  and  health  laws  are  passed  by 
the  States,  not  by  virtue  of  a  power  to  reg- 
ulate commerce,  but  by  virtue  of  their  police 
powers,  and  in  order  to  guard  the  health 
and  lives  of  their  citizens.  This,  however, 
cannot  be  said  of  the  pilot  laws,  which  are 
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yet  admitted  to  be  equally  valid.  But  what 
are  the  police  powers  of  a  State?  They  are 
nothing*  more  or  less  than  the  powers  of 
government  inherent  in  every  sovereignty 
to  the  extent  of  its  dominions.  And 
whether  a  State  passes  a  quarantine  law  or 
a  law  to  punish  offences,  or  to  establish 
courts  of  justice,  or  requiring  certain  in- 
struments to  be  recorded,  or  to  regulate 
commerce  within  its  own  limits,  in  every 
case  it  exercises  the  same  power;  that  is  to 
say,  the  power  of  sovereignty,  the  power  to 
govern  men  and  things  within  the  limits  of 
its  dominion.  It  is  by  virtue  of  this  power 
that  it  legislates ;  and  its  authority  to  make 
regulations  of  commerce  is  as  absolute  as 
its  power  to  pass  health  laws  except  in  so 
far  as  it  has  been  restricted  by  the  consti- 
tution of  the  United  States.  And  when  the 
validity  of  a  state  law  making  regulations 
of  commerce  is  drawn  into  question  in  a 
judicial  tribunal,  the  authority  to  pass  it 
cannot  be  made  to  depend  upon  the  motives 
that  may  be  supposed   to   have   influ- 

201  enced    the  ^legislature,    nor  can   the 
court  enquire  whether  it  was  intended 

to  guard  the  citizens  of  the  State  from 
pestilence  and  disease,  or  to  make  regula- 
tions of  commerce  for  the  interests  and 
convenience  of  trade."  He  then  proceeds 
however,  more  fully  in  support  of  the  prop- 
osition, which  he  was  seeking  to  establish, 
and  in  reference  to  which  the  foregoing 
remarks  were  made,  to  insist,  that  the  gjant 
of  power  to  Congress  to  regulate  foreign 
commerce  is  not  of  itself  a  prohibition  to 
the  States,  but  that  the  States  have  still 
the  right  to  make  and  enforce  regulations 
of  the  subject  for  their  own  territory  sub- 
ject only  to  the  restriction  that  they  do  not 
conflict  with  some  law  of  Congress. 

It  is  proper  also  to  observe  that,  in  the 
recent  case  of  Sinnot  v.  Davenport  &  al., 
22  How.  U.  S.  R.  243,  (which  will  be  again 
referred  to),  Mr.  Justice  Nelson,  in  deliver- 
ing the  opinion  of  the  Supreme  court,  in 
answer  to  an  argument,  that  the  act  whose 
validity  was  in  question,  was  but  the  exer- 
cise of  a  police  power,  and  hence,  if  the  act 
should  be  found  in  conflict  with  a  law  of 
Congress  regulating  commerce,  it  should 
still  be  regarded  as  a  valid  act  and  as  ex- 
cepted out  of,  and  from,  the  commercial 
power,  fully  concurs  in  the  views  of  Judge 
Taney  on  the  subject.  **The  nullity  of  any 
act  inconsistent  with  the  constitution,*'  (he 
observes)  **is  produced  by  the  declaration 
that  the  constitution  is  the  supreme  law. 
The  appropriate  application  of  that  part  of 
the  clause  which  confers  the  same  suprem- 
acy on  laws  and  treaties  is  to  such  acts  of 
the  State  legislature  as  do  not  transcend 
their  powers,  but  though  enacted  in  the  ex- 
ecution of  acknowledged  State  powers, 
interfere  with  or  are  contrary  to  the  laws 
of  Congress,  made  in  pursuance  of  the  con- 
stitution, or  some  treaty  made  under  the 
authority  of  the  United  States.  In  every 
such  case  the  act  of  Congress  or  treaty  is 
supreme ;  and  the  law  of  the  State,  though 
enacted  in  the  exercise  of  powers  not 

202  controverted  must  *yield   to  it."     He 


makes,  however,  this  important  addi- 
tion: ^*We  agree,  that  in  the  application  of 
this  principle  of  supremacy  of  an  act  of 
Congress  in  a  case  where  the  State  law  is 
but  the  exercise  of  a  reserved  power,  the 
repugnance  or  conflict  should  be  direct  and 
positive,  so  that  the  two  acts  could  not  be 
reconciled  or  consistently  stand  tog'ether; 
and  also  that  the  act  of  Congress  should 
have  been  passed  in  the  exercise  of  a  clear 
power  under  the  constitution.**  In  this 
connexion  it  is  further  to  be  considered, 
that  the  Supreme  court  in  the  case  of  Colley 
V.  Board  of  Wardens  of  Port  of  Philadel- 
phia, 12  How.  U.  S.  R.  299,  have  decided 
that  though  the  pilot  laws  are  regulations 
of  navigation,  and  therefore  of  commerce, 
and  by  consequence  within  the  grant  to 
Congress  of  the  commercial  power,  yet  that 
this  power  in  respect  to  such  laws,  is  not 
exclusive ;  and  that  the  laws  of  the  States 
on  the  subject  are  constitutional  and  valid. 

This  being  settled,  in  the  view  which  I 
take  of  the  law  under  consideration,  it  is 
not  material  to  the  settlement  of  this  case, 
whether  we  adopt  the  views  of  those  judg'es 
of  the  Supreme  court  who  hold  that  health 
laws  and  other  regulations  of  police  passed 
by  the  State,  must  prevail  in  any  conflict 
with  regulations  of  commerce  by  Cong^ress, 
or  concur'  with  Judge  Taney  and  the  other 
members  of  the  court  entertaining-  the  like 
sentiments,  in  holding  that  the  police  laws 
of  the  State  are  to  have  full  sway  and  effi- 
cacy over  all  matters  within  the  jurisdiction 
of  the  State  until  they  be  found  in  direct 
and  fatal  antagonism  to  some  regulation  of 
commerce,  by  Congress.  For  placing^  the 
act  in  question  upon  the  footing  on  which 
the  plaintiff  in  error  would  place  it,  to  wit, 
of  a  commercial  regulation,  it  would,  for 
the  most  obvious  reasons,  be  entitled  to  the 
entire  benefit  of  the  main  reasoning*  upon 
which  Mr.  Justice  Curtis,  who  delivered 
the  decision  in  the  case  just  cited,  rested 
the  validit3'  of  the  pilot  laws ;  which 
203  was,  that,  from  their  very  *nature  it 
was  not  necessary  that  they  should  be 
uniform,  but  on  the  contrary,  they  de- 
manded a  diversity  which  could  alone  meet 
the  varying  local  necessities  of  navigation ; 
and  consequently  that  the  subject  was  one 
likely  to  be  best  provided  for,  not  by  one 
system  or  plan  of  regulations  to  be  adopted 
by  Congress,  but  by  as  many  as  the  leg-is- 
lative  discretion  of  the  several  States  should 
deem  applicable  to  the  local  peculiarities 
of  the  ports  within  their  limits.  If  we 
could  view  this  act  then  as  a  regulation  of 
commerce  or  navigation  passed  to  prevent 
vessels  from  becoming  instrumental  in  the 
escape  of  slaves,  the  same  plea  of  a  local 
necessity  for  the  passage  of  the  law  in 
question  sustains  it.  The  property  which 
it  seeks  to  protect  is  of  a  peculiar  character 
confined  to  a  minority  of  the  States  of  the 
Union ;  the  laws  necessary  for  its  protection 
in  one  State  would  be  wholly  inapplicable 
to  another  State. 

And  in  this  connexion  it  may  be  asked, 
with  what  regulation  of  commerce  by  Con- 
gress does  the  law  in   question  conflict  that 
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the  pilot  laws  in  the  case  last  cited  did  not 
conflict  with?  It  was  said  in  the  course  of 
the  argument,  that  it  conflicts  with  the  laws 
of  Congress  regulating  the  enrolment  and 
licensing  of  vessels  for  the  coasting  trade. 
In  this  case  there  is  no  proof  that  the  vessel 
in  question  had  a  coasting  license;  the 
special  verdict  is  silent  on  that  subject. 
But  waiving  that  defect  in  the  case,  there 
is  a  ready  answer  to  the  objection  to  be 
found  in  the  case  just  cited.  In  that  case  it 
was  admitted  that  the  Consul,  one  of  the 
vessels  of  which  the  pilotage  was  demanded, 
was  engaged  in  the  coasting  trade,  sailing 
under  a  coasting  license  of  the  United 
States,  and  was  bound  from  the  port  of 
Philadelphia  in  the  State  of  Pennsylvania 
to  the  port  of  "  New  York  in  the  State  of 
New  York.  Yet  those  facts  were  decided  to 
be  of  no  force. 

It  is  obvious  that  the  decisions  in 
2D4  none  of  the  cases  *yet  cited,  bear  im- 
mediately on  the  question  before  us, 
though  they  relate  to  subjects  of  a  kindred 
character. — ^They  were,  however,  made  the 
subject  of  a  very  full  examination  at  the 
bar,  and  I  have  felt  it  my  duty  to  refer  to 
them,  and  have,  I  think,  shown  that  the 
opinion  and  reasonings,  of  the  judges  in 
those  cases,  so  far  as  they  bear  on  this  case, 
instead  of  warranting  any  doubt  as  to  the 
validity  of  the  law  in  question,  tend 
strongly  to  the  establishment  of  its  consti- 
tutionality. This  law  cannot  be  likened  to 
the  law  of  Alabama  which  was  pronounced 
unconstitutional  by  the  Supreme  court  in 
the  case  of  Sinnot  v.  Davenport,  22  How. 
U.  S.  R.  227,  already  cited.  The  law  there 
required  the  owners  of  steamboats  naviga- 
ting the  waters  of  the  State,  before  such 
boat  should  leave  the  waters  of  Mobile,  to 
file  a  statement  in  writing  in  the  oflice  of 
the  probate  judge  of  Mobile  county  setting 
forth — first  the  name  of  the  vessel ;  second 
the  name  of  the  owner  or  owners ;  third, 
his  or  their  place  or  places  of  residence ; 
fourth,  the  interest  of  each  in  the  vessel. 
That  law  was  held  to  be  in  conflict  with 
the  act  of  Congress  passed  1793  (See  Bright- 
ley's  Digest,  Coasting  Trade  140,  {  7, )  so 
far  as  it  bore  upon  a  coasting  vessel  which 
had  taken  out  a  coasting  license  and  was 
duly  enrolled  under  the  law  of  Congress  for 
carrying  on  the  coasting  trade,  and  plied 
between  New  Orleans  and  the  cities  of 
Montgomery  and  Wetumpka  in  Alabama. 
The  ground  of  the  decision  was  that  the 
enrolment  prescribed  by  the  act  of  Congress 
required  the  owner  or  owners  to  furnish, 
under  oath,  to  the  collectors  all  the  infor- 
mation required  by  the  State  law,  and  which 
is  incorporated  in  the  body  of  the  enrolment ; 
that  Congress  therefore  had  legislated  on 
the  Tery  subject  which  the  State  law  under- 
took to  reg'ulate  and  had  limited  its  regula- 
tion in  the  matter  to  a  registry  at  the 
home  porta. 
I  will  now  proceed  to  notice  briefly  the 
particulars  in  which,  it  is  contended, 
^  the  law  conflicts  with  the  clause  *^of 
the  constitution  in  question — or  in- 
terferes in  any  manner  with  the  operations 


of  commerce,  or  subjects  it  to  any  improper 
burden.  The  objectionable  features  of  the 
law  in  this  aspect,  as  is  said,  are  those 
which  direct  the  search  of  the  vessel,  and 
exact  a  fee  to  the  pilot  or  inspector  for 
making  the  search ;  and  those  which  forfeit 
the  vessel  and  direct  its  seizure  and  the 
arrest  of  those  on  board,  if  found  violating 
the  laws  of  the  State  in  any  of  the  particu- 
lars mentioned  in  the  act. 

In  respect  to  the  last  objection  the  case 
of  Smith  V.  The  State  of  Maryland,  18  How. 
U.  S.  R.  71,  is,  as  I  conceive,  directly  in 
point.  In  that  case  a  vessel  which  was 
enrolled  and  licensed  for  the  coasting  trade 
was  seized  condemned  and  forfeited,  by 
proceedings,  in  the  State  courts  of  Mary- 
land, for  a  violation  of  an  act  of  that  State 
passed  to  prevent  the  destruction  of  oysters 
in  the  waters  within  the  jurisdiction  of  that 
State.  The  Supreme  court  of  the  United 
States,  without  dissent,  sustained  the  judg* 
ment.  In  delivering  the  opinion  of  the 
court,  Mr.  Justice  Curtis  held  that  the  laws 
of  Congress  for  the  enrolment  and  licensing 
of  vessels  conferred  no  immunity,  from  the 
operation  of  the  valid  laws  of  a  State ;  that 
where  a  vessel  so  licensed  engaged  in  com- 
merce between  the  States  is  interrupted 
therein  by  a  law  of  a  State,  the  question 
arises  whether  the  State  had  power  to  pass 
the  law  by  force  of  which  the  voyage  was 
interrupted;  that  if  it  should  be  found  as 
in  Gibbons  v.  Ogden,  that  the  State  had 
not  power  to  make  the  law  under  which  a 
vessel  of  the  United  States  was  prevented 
from  prosecuting  its  voyage,  then  the  pre- 
vention would  be  unlawful,  and  the  pro- 
ceedings under  the  law  invalid.  But  that 
a  State  might  make  valid  laws  for  the  seiz- 
ure of  vessels  of  the  United  States — such 
among  others  as  quarantine  and  health 
laws;  that  the  State  of  Maryland  had  a 
right  to  pass  laws  for  the  protection  of  oys- 
ters, and  the  punishment  of  those  who 
206  should  destroy  them  by  the  *means 
interdicted  in  the  act;  that  to  inflict 
a  forfeiture  of  a  vessel  on  account  of  the 
misconduct  of  those  on  board,  treating  the 
vessel  as  liable  to  forfeiture  because  the  in- 
strument of  the  offence,  is  within  estab- 
lished principles  of  legislation  which  have 
been  applied  by  most  civilized  governments ; 
and  that  it  was  within  the  legislative  power 
of  the  State  to  interrupt  the  voyage  and 
inflict  the  forfeiture  of  a  vessel  enrolled  and 
licensed  under  the  laws  of  the  United  States 
for  a  disobedience,  by  those  on  board,  of  the 
commands  of  such  a  law. 

It  can  require  no  argument  to  show  that 
this  State  has  a  right  to  pass  laws  to  pre- 
vent the  escape  of  its  slaves,  and  to  punish 
all  who  may  aid  them  in  the  effort  to  escape. 
Indeed  the  right  to  pass  such  laws  and  to 
subject  to  forfeiture  vessels  which  shall  be 
made  the  instruments  of  their  violation,  is 
entirely  free  from  seeming  difiiculties  that 
were  plausibly  said  to  lie  in  the  way  of  the 
Maryland  law.  So  much  of  the  law  there- 
fore as  seeks  to  interrupt  the  voyage  of  a 
vessel  and  forfeit  it  when  found  in  the 
actual  violation  of  our  laws,    is   free  from 
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the  objection  under  consideration.  Had  the 
appellant  or  his  vessel  been  detected  in  the 
actual  violation  of  our  laws  there  is  no 
regfulation  of  commerce  which  he  could  have 
relied  on  to  exempt  his  person  from  arrest, 
or  his  vessel  from  seizure  and  forfeiture. 

And  I  apprehend  it  is  clear  that  the  right 
of  a  State  to  pass  laws  for  the  p  revention 
of  crimes  against  the  property  of  its  citi- 
zens, is  just  as  well  recognized  as  its  right 
to  inflict  punishment  for  such  crimes  wheil 
actually  committed.  And  it  would  seem  to 
follow  as  a  necessary  corollary,  that  if  the 
penalties  for  actual  violations  of  the  laws 
may  properly  reach  to,  and  interfere  with 
the  operations  of  commerce,  all  just  pre- 
cautionary measures  adopted  with  a  view  to 
the  prevention  or  detection  of  such  viola- 
tions, must  have  the  like  force  and  virtue. 
In  the  case  of  The  City  of  New  York 

207  V.  Miln,    11  *Peters  R.    102,    already 
cited,  this  proposition  was  treated  by 

Mr.  Justice  Barbour,  in  delivering  his 
opinion,  as  one  free  from  all  dispute.  *^No 
one  will  den3*  (he  says)  that  a  State  has  a 
right  to  punish  any  individual  found  within 
its  jurisdiction  who  shall  have  committed 
an  offence  against  its  criminal  lawsl  We 
speak  not  here  of  foreign  Ambassadors  as 
to  whom  the  doctrines  of  public  law  apply. 
We  suppose  it  to  be  equally  clear  that  a 
State  has  as  much  right  to  guard  by  antici- 
pation against  the  commission  of  an  offence 
against  its  laws,  as  to  inflict  punishment 
upon  the  offender  after  it  shall  have  been 
committed. ' '  For  a  fuller  statement  of  the 
law  in  this  respect  I  refer  to  the  opinion. 
The  passage  cited  bears  immediately  on 
the  question  in  hand.  Unless  then  the  pre- 
ventive measures  of  this  law,  of  which,  the 
search  is  the  one  most  seriously  objected  to, 
come  in  conflict  with  some  other  provision 
of  the  constitution  of  the  United  States  or 
some  provision  of  our  own  Bill  of  Rights 
and  constitution,  the  mere  fact  that  it  causes 
the  temporary  detention  of  vessels  employed 
as  vehicles  of  commerce,  on  their  voyage, 
is  of  no  weight  as  an  objection  to  the  valid- 
ity of  the  law. 

The  law,  it  is  said  by  the  counsel  of  the 
appellant,  is  in  conflict  with  the  spirit  of 
the  fourth  article  of  the  amendments  of  the 
constitution  of  the  United  States,  which 
declares  that  the  right  of  the  people  to  be 
secure  in  their  persons,  houses,  papers  and 
effects  against  unreasonable  searches  and 
seizures  shall  not  be  violated,  and  no  war- 
rants shall  issue  but  upon  probable  cause 
supported  by  oath  or  affirmation,  and  par- 
ticularly describing  the  place  to  be  searched 
and  the  person  or  things  to  be  seized ;  and 
more  especially  in  conflict  with  the  Bill  of 
Rights  of  Virginia,  which  declares  that 
general  warrants  whereby  an  officer  or  mes- 
senger may  be  commanded  to  search  sus- 
pected places  without  evidence  of  a  fact 
committed,  or  to  seize  any  person  or 

208  persons  not  *named,  or  whose  offence 
is  not  particularly  described,  and  sup- 
ported by  evidence,  are  grievous  and  op- 
pressive and  ought  not  to  be  granted.  It  is 
sufficient    to   say,    in   respect   to   the    first 


branch  of  the  objection,  that  the  clause  of 
the  constitution  of  the  United  States  in 
question  is  in  restraint  only  of  process 
issued  under  the  laws  of  the  United  States, 
and  has  no  application  whatever  to  the 
laws  of  the  States  or  proceedings  under 
them.  This  has  been  repeatedly  decided  by 
the  Supreme  court.  Smith  v.  State  of 
Maryland,  18  How.  U.  S.  R.  71,  ^  and  ca.8es 
there  cited.  In  passing  upon  the  question 
whether  the  law  violates  our  Bill  of  Rights, 
I  do  not  deem  it  necessary  to  consider  a 
preliminary  question  much  discussed  at  the 
bar,  to  wit,  whether  the  restraints  of  the 
section  in  question  were  restraints  only  on 
the  judiciary  in  the  exercise  of  its  powers, 
or  also  extended  to  the  legislature.  Con- 
ceding for  argument's  sake  that  its  re- 
straining influence  was  designed  to  extend 
over  all  the  departments  of  the  government, 
I  have  not  been  able  to  bring  my  mind  to 
see  that  it  can  affect  such  a  law  as  the  one 
under  consideration.  The  power  of  search 
which  is  given  bv  this  law  is  derived  from 
that  quasi  maritime  power  or  police  over 
the  waters  of  the  State  visited  by  vessels 
engaged  in  commerce  which  is  inherent  to 
the  sovereignty  of  every  State,  and  has 
never  been  surrendered  by  Virginia  to  Con- 
gress— certainly  never  given  exclusively  to 
Congress.  The  Bill  of  Rights  is  intended 
to  protect  the  citizens  in  their  persons  and 
houses  from  unreasonable  search ;  but  surely 
it  could  never  have  been  within  the  mean- 
ing of  the  founders  of  our  government,  by 
this  clause,  to  strip  the  State  of  one  of 
those  powers  essential  to  the  protection  of 
the  State,  and  one  which  is  claimed  and 
exercised  by  all  nations,  viz :  that  of  ascer- 
taining the  character,  purposes  and  inten- 
tions of  all  vessels  visiting  its  ports ;  of 
seeing  that  they  are  not  made  the  vehicles 

of  bringing  disease  or  crime  into  the 
209      *State,  or  in  other  respects  made  the 

instruments  of  violating  its  laws. 
It  is  essential  to  the  safety  of  every  na- 
tion that  it  should  have  the  power,  not  only 
to  seize  and  forfeit  if  necessary,  vessels 
visiting  its  waters,  and  to  punish  the  per- 
sons controlling  and  navigating  them,  for 
breaches  of  its  local  regulations,  but  also 
to  impose  upon  them  such  restraints  as  are 
necessary  to  prevent  them  from  violating 
its  laws.  The  fourth  article  of  the  amend- 
ments of  the  constitution  of  the  United 
States  has  never  been  regarded  by  Congress, 
I  believe,  as  denying  to  it  the  full  exercise 
of  this  right.  Such  a  power  has  been  always 
deemed  essential  to  the  protection  of  the 
customs  and  the  full  execution  of  the  reve- 
nue laws,  as  will  be  seen  by  a  reference  to 
the  history  of  our  federal  legislation.  Thus, 
in  the  laws  on  the  coasting  trade.  Bright- 
ley's  Digest  148,  {  41,  it  is  declared  '*to  be 
lawful  for  any  officer  of  the  revenue  to  g-o 
on  board  of  any  ship  or  vessel  whether  the 
same  shall  be  within  or  without  his  district, 
and  the  same  to  inspect,  search  and  ex- 
amine, and  if  it  shall  appear  that  any 
breach  of  the  laws  of  the  United  States  has 
been  committed,  whereby  said  ship  or  ves- 
sel, or  the  goods,  wares  and  merchandise  on 
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board,  or  any  part  thereof  is  or  are  liable 
to  forfeiture,  to  make  seizure." — I  am  not 
aware  that  there  has  been  any  question  as 
to  the  constitutionality  of  these  provisions; 
and  they  have  been  in  force  from  1793.  So 
again  in  the  laws  on  imports  and  exports, 
Bri^htley  p.  410,  {  388,  passed  in  1799,  it 
is  enacted  that  '*every  naval  officer,  collec- 
tor and  surveyor,  or  other  person  specially 
appointed  by  them  for  the  purpose,  shall 
have  full  power  and  authority  to  enter  any 
ship  or  vessel  in  which  they  shall  have 
reason  to  suspect  any  goods,  wares  or  mer- 
chandise subject  to  duty  are  concealed,  and 
therein  to  search  for,  seize  and  secure  any 
such  goods,  wares  or  merchandise;  and  if 
they   shall    have   cause    to  suspect  a 

210  concealment  thereof  in  any  *particu- 
lar  dwelling-house,  store,  building  or 

other  place,  they  or  either  of  them,  shall 
upon  proper  application,  on  oath,  to  any 
justice  of  the  peace  be  entitled  to  a  warrant 
to  enter  such  house,  store  or  other  place  (in 
the  day  time  only, )  and  there  to  search  for 
such  goods ;  and  if  any  shall  be  found  to 
seize  and  secure  the  same  for  trial ;  and  all 
such  goods,  wares  and  merchandise  on 
which  the  duties  shall  not  have  been  paid 
or  secured  to  be  paid,  shall  be  forfeited.'* 
Here  we  find  the  principle  in  question  most 
distinctly  and  emphatically  recognized  and 
asserted;  the  right  to  search  the  vessels 
being  placed  in  contrast  with  the  right  to 
search  the  houses,  stores,  &c. — No  oath  is 
made  necessary  as  a  prerequisite  to  the 
search  of  the  former,  whilst  it  is  to  the 
search  of  the  latter. 

From  the  very  nature  of  the  mischief,  of 
which  the  law  under  consideration  was  in- 
tended as  a  remedy,  to  wit,  the  conceal- 
ment, carrying  away  and  escape  of  persons 
on  board  of  vessels  in  the  very  act  of  leav- 
ing the  waters,  and  departing  from  the  ju- 
risdiction of  the  State,  the  law  would  be  of 
little  worth  or  efficacy  if  no  search  could  be 
made  except  upon  warrants  founded  upon 
oath  of  probable  cause,  &c.  The  fact  of  the 
flight,  or  effort  to  escape,  or  of  the  aid 
given,  or  facility  afforded,  by  the  vessel 
would,  in  all  probability,  be  rarely  known 
or  suspected  till  the  escape  had  been  ef- 
fected. In  the  absence  of  such  precaution- 
ary measures  the  vessel  would,  in  most 
instances,  be  beyond  the  jurisdiction  of  the 
State,  and  the  property  of  the  citizens  lost, 
before  the  slow  process  of  the  law  could 
reach  the  offending  vessel  or  its  master. 

But  it  is  said  that  the  exaction  of  the 
fee  for  the  search  is  unconstitutional — that 
it  violates  the  second  clause  of  the  10th  sec- 
tion, article  1  of  the  constitution,  which 
prohibits  any  State  without  the  consent  of 
Congress,  from  laying  any  imposts  or  du- 
ties on  imports  or  exports,  except  what  may 
be  absolutely  necessary  for  executing  its 
inspection  laws.     A  complete  answer 

211  to  this  objection  *is  to  be  found  in 
the  case  of  Cooley  v.  Board  of  War- 
dens of  the  Port  of  Philadelphia,  and  the 
Passenger  cases.  At  p.  314,  of  the  first 
mentioned  case,  Mr.  Justice  Curtis  says: 
'^This   provision   of   the   constitution    was 


intended  to  operate  upon  subjects  actually 
existing  and  well  understood  when  the  con- 
stitution was  formed.  Imposts  and  duties 
on  imports  and  exports  and  tonnage  were 
then  known  to  the  commerce  of  a  civilized 
world  to  be  as  distinct  from  fees  and  charges 
for  pilotage,  and  from  the  penalties  by 
which  commercial  States  enforced  their 
pilot  laws,  as  they  were  from  the  charges 
for  wharfage  or  towage  or  other  local  port 
charges  for  services  rendered  to  vessels  or 
cargoes ;  and  to  declare  that  such  pilot  fees 
or  penalties  are  embraced  within  the  words 
imposts  or  duties  on  imports,  exports  or 
tonnage  would  be  to  confound  things  essen- 
tially different  and  which  must  have  been 
known  to  be  essentially  different  by  those 
who  used  the  language."  And  in  the  Pas- 
senger cases,  Mr.  Justice  Wayne,  in  mak- 
ing a  summary  of  what  he  understood  to  be 
the  several  propositions  intended  to  be  de- 
cided by  the  majority  of  the  court  in  those 
cases,  states  at  p.  415,  (7  Howard,)  as  the 
9th  of  those  points  or  propositions,  thai  the 
States  may,  in  the  exercise  of  their  police 
powers,  enact  quarantine  and  health  laws, 
and  may  exact  from  the  owner  or  consignee 
of  a  quarantined  vessel  and  from  the  pas- 
sengers on  board  of  her,  such  fees  as  will 
pay  to  the  State  the  costs  of  their  detention 
and  of  the  purification  of  the  vessel,  cargo 
and  apparel  of  the  persons  on  board.  The 
whole  question,  then,  as  to  the  fee,  is,  as 
I  conceive,  determined  in  settling  the  pre- 
vious question.  When  the  inspection  of  the 
vessel  is  once  shown  to  fall  within  the  legit- 
imate functions  of  a  police  regulation  the 
right  to  demand  the  fee  for  making  the 
search,  according  to  these  authorities,  fol- 
lows as  a  necessary  consequence. 

Two  other  objections  to  the  law  re- 
212  mains  to  be  considered:  *First — that 
it  is  in  opposition  to  the  second  sec- 
tion of  the  fourth  article  of  the  constitution, 
which  declares  that  the  citizens  of  each 
State  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  States ; 
and  secondly — that  it  conflicts  with  the 
sixth  clause  of  the  7th  section  of  the  1st 
article  of  the  constitution  declaring  that, 
no  preference  shall  be  given  by  any  regu- 
lation of  commerce  or  revenue  to  the  ports 
of  one  State  over  those  of  another — nor  shall 
vessels  bound  to  or  from  one  State  be 
obliged  to  enter,  clear,  or  pay  duties  to 
another. 

Is  the  law  open  to  the  first  of  these  objec- 
tions? It  is  contended  that  it  is  in  this, 
that  it  subjects  the  vessels  of  citizens  of 
other  States,  to  charges  and  burthens  from 
which  the  vessels  of  the  citizens  of  our  own 
State  are  exempted.  The  language  of  the 
law  out  of  which  the  question  arises,  is, 
**it  shall  not  be  lawful  for  any  vessel  of 
any  size  or  description  whatever,  owned  in 
whole  or  in  part  by  any  citizen  or  resident 
of  another  State,  and  about  to  sail  or  steam 
from  any  port,*'  &c. 

In  proceeding  to  enquire  into  the  force  of 
the  objection  the  first  step  is  the  ascertain- 
ment   of    the    sense    in   which   the   words 
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citizen  and  resident  were  used  by  the  legis- 
lature. 

In  the  case  of  Gassiss  v.  Ballow,  6  Peters 
R.  761,  it  was  held  by  Chief  J.  Marshall, 
that  a  citizen  of  the  United  States  residing* 
in  any  State  of  the  Union  is  a  citizen  of 
that  State.  There  are  other  cases  of  the 
Supreme  court  to  the  same  effect.  And  in 
Towle's  case,  5  Leigh  743,  the  General  court 
of  this  State  decided  that  a  naturalized 
citizen  of  the  United  States  or  a  native  cit- 
izen of  any  other  State  of  the  union  dom- 
iciled in  Virginia,  being  entitled  to  all  the 
privileges  of  a  citizen  of  this  State,  is  a 
citizen  of  Virginia ;  and  by  the  Code  of 
1849,  p.  61,  it  is  declared,  that  all  free  white 
persons  bom  in  the  State,  all  free  white 
persons   born    in    any  other  State  of 

213  *this  union,  who  may  be  or  become 
residents  of  this  State,  all  aliens  be- 
ing free  whHe  persons  naturalized  under  the 
laws  of  the  United  States,  who  may  be  or 
become  residents  of  this  State,  &c.,  shall 
be  deemed  citizens  of  this  State.  And  by 
the  3rd  section  of  the  same  chapter,  p.  63, 
it  is  declared  that  any  citizen  of  the  State 
being  twenty-one  years  of  age,  who  shall 
reside  elsewhere  and  in  good  faith  become 
the  citizen  of  some  other  State  of  this  union 
or  the  citizen  or  subject  of  a  foreign  State, 
shall  not,  while  the  citizen  or  subject  of 
another  State  or  sovereign,  be  deemed  a 
citizen  of  this  State.  The  second  section 
of  the  chapter  provides  a  mode  (to  wit  by 
deed  in  writing,  &c. )  by  which  a  citizen  of 
the  State  may  declare  his  purpose  to  relin- 
quish his  character  of  a  citizen,  and  on  his 
adopting  that  mode  and  departing  from  the 
State,  the  section  declares  that  he  shall  be 
considered  as  having  exercised  his  right  of 
expatriation  so  far  as  regards  this  State 
and  shall  thenceforth  be  deemed  no  citizen 
thereof.  A  citizen  of  another  State  of  the 
Union  thus  becomes  a  citizen  of  this  State 
by  residing  in  the  State,  and  a  citizen  of 
Virginia  may  cease  to  be  such  by  becom- 
ing the  citizen  of  another  State  or  country, 
or  by  expatriation.  Construing  the  law  in 
question  in  reference  to  the  foregoing  deci- 
sions and  legislative  provisions,  it  is  obvi- 
ous that  the  words  **  citizen  or  resident"  in 
their  present  collocation  cannot,  without  in- 
terpolating into  the  statute  other  words, 
give  expression  to  the  true  meaning  and 
purpose  of  the  legislature,  if  we  give  to  the 
word  resident  any  one  of  the  senses  in 
which  it  is  ordinarily  understood.  For  if 
we  suppose  that  by  the  use  of  the  word  is 
meant  one  temporarily  sojourning  in  an- 
other State  of  the  Union  with  no  purpose 
of  making  it  his  permanent  domicil,  then 
the  vessel  of  a  citizen  of  Virginia,  domicil- 
iated in  Virginia  but  sojourning  in  another 
State,  might  be  subject  to  the  burthen; 
whilst  a  ship  owned  by  a  former   citizen  of 

the  State   who   had  expatriated  him- 

214  self,  *or  indeed  by  a  foreigner  neither 
a  citizen  nor  a   resident   of  any  State 

of  the  Union,  would  be  exempted  from  the 
burthen ;  and  if  we  understand  the  word  as 
meaning  one  permanently  residing  in  and 
domiciliated  in  another  State  though  not  a 


citizen  thereof,  then  a  foreigner,  not  a  res- 
ident, of  any  one  of  the  United  States,  or 
if  so,  having  but  a  temporary  residence, 
might  be  exempted;  whilst  a  native  Vir- 
ginian who  by  domiciliation  had  become  a 
citizen  of  another  State  of  the  Union  would 
be  liable  to  have  his  vessel  subjected  to  the 
search  on  the  score  of  his  being  a  citizen 
of  such  last  mentioned  State.  And  if  this 
word  resident  is  treated  as  a  mere  synonym 
of  **citizen"  then  there  would  be  a  discrim- 
ination in  favor  of  foreigners  against 
native  Virginians,  who  had  expatriated 
themselves  from  the  State,  or  who  were 
merely  sojourning  in  any  other  of  the  United 
States,  without  having  abandoned  their 
domicil  in  Virginia,  or  who  were  domicili- 
ated in  any  foreign  country,  without  hav- 
ing yet  become  citizens  thereof.  The 
purpose  of  the  legislature  manifestly  was  to 
provide  that  vessels  owned  by  persons 
wanting  in  a  certain  relation  to  the  State 
of  Virginia  should  be  liable  to  the  exami- 
nation provided  for  in  the  statute,  and  in 
the  effort  to  designate  and  describe  them 
they  have  adopted  the  indirect  and  awk- 
ward method  of  indicating  such  persons  by 
the  relation  they  have  to  other  States.  The 
words  employed  for  the  purpose,  as  they 
are  now  connected,  (it  has  been  seen)  with- 
out some  additions  and  explanations,  so  far 
from  conveying  the  sense  intended,  lead  to 
manifest  absurdities;  but  by  transposing 
the  words  and  giving  them  an  immediate 
connection  with  and  reference  to  this  State, 
they,  admit,  without  any  additional  words, 
and  without  any  other  change  of  phrase- 
ology than  the  simple  conversion  of  or  into 
and,  of  a  reasonable  interpretation,  and 
declare,  as  I  conceive,  the  true  meaning-  of 
the  legislature,  to  wit,  that  vessels  o'wned 

by  anv  other  persons  than  the  citi- 
215      zens  'and   residents  of  this   State — 

citizens  of  Virginia  —  permanently 
residing — domiciliated  in  the  State,  shall 
be  liable  to  the  search.  Under  this  inter- 
pretation of  the  law  a  citizen  of  Virg-inia 
who  has  abandoned  his  domicil,  but  who  has 
not  become  a  citizen  of  any  other  of  the 
United  States,  nor  formalljr  expatriated  him- 
self— as  also  a  citizen  of  Virginia  domicili- 
ated in  a  foreign  State  but  not  yet  become  a 
citizen  of  that  State,  and  so  still  a  citizen  of 
Virginia,  would  be  subject  to  the  regulation 
alike  with  all  other  persons  not  domiciliated 
in  Virginia  whether  citizens  of  this  State 
or  other  States  of  the  Union. 

Let  us  now  proceed  to  consider  briefly 
what  is  the  nature  of  the  privileges  and 
immunities  of  citizenship  to  which  the  con- 
stitution entitles  the  citizens  of  each  State 
in  every  other  State.  The  language  is  broad 
— universal — **all  the  privileges  and  immu- 
nities'' ;  yet  it  is  clear  that  such  is  not  the 
true  meaning  of  the  constitution. — It  could 
not  have  been  the  design  of  the  framers  of 
the  constitution  to  declare  that  a  State 
may  not  allow  to  its  residents — its  inhab- 
itants— some  privileges  which  it  may  deny 
to  the  residents  and  inhabitants  of  other 
States.  We  have  no  authoritative  exposi- 
tions of  this  clause  of  the  constitution  g-iv- 
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ing  ns  a  full  and  complete  definition  of  its 
tenns;  thoug'h,  it  has  been,- 1  think,  clearly 
shown  that  they  must  be  received  in  a 
qualified  and  restricted  sense.  Thus  in  the 
case  of  Campbell  v.  Moiris,  3  Har.  A  McH. 
535,554,  Judge  Chase  says — *^  By  taking- a 
retrospective  view  of  our  situation  anteced- 
ent to  the  formation  of  the  first  general 
government  or  the  confederation  in  which 
the  same  clause  is  inserted,  verbatim,  one 
of  the  great  objects  must  occur  to  every 
person ;  which  was  the  enabling  the  citizens 
of  the  several  States  to  acquire  and  hold 
real  property  in  any  of  the  States — and 
deemed  necessary  as  each  State  was  a  sov- 
ereign and  independent  State,  and  the 
States  had  confederated  only  for  the  pur- 
poses of  general  defence  and  security, 

216  and  to  ^promote   the  general  welfare. 
It  seems   agreed   from  the  manner  of 

expounding  or  defining  the  words  immuni- 
ties and  privileges  by  the  counsel  on  both 
sides,  that  a  particular  and  limited  opera- 
tion is  to  be  given  to  these  words,  and  not 
a  full  and  comprehensive  one.  It  is  agreed 
it  does  not  mean,  the  right  of  election,  the 
right  of  holding  office,  the  right  of  being 
elected.  The  court  are  of  opinion  it  means 
that  the  citizens  of  all  the  States  shall  have 
the  peculiar  advantage  of  acquiring  and 
holding  real  as  well  as  personal  property, 
and  that  such  property  shall  be  protected 
and  secured  by  the  laws  of  the  State  in  the 
same  manner  as  the  property  of  the  citizen 
of  the  State  is  protected.  It  means  such 
property  shall  not  be  liable  to  any  taxes  or 
burdens  which  the  property  of  the  citizen  is 
not  subject  to.  It  secures  and  protects  per- 
sonal rights."  He  added  that  **a  restric- 
tion of  the  power  of  the  State  legislatures 
to  establish  modes  of  proceeding  for  the 
recovery  of  debts  is  not  to  be  inferred  from 
the  clause  under  consideration."  In  that 
case  the  words  of  the  law  whose  constitu- 
tionality was  questioned  are — '*If  any  per- 
son whatsoever  not  being  a  citizen  of  this 
State  and  not  residing  therein,  shall  or 
may  be  indebted  unto  a  citizen  of  this 
State,  or  of  any  other  of  the  United  States, 
or  if  any  citizen  of  this  State  being  in- 
debted to  another  citizen  thereof  shall  actu- 
ally run  away,  abscond  or  fly  from  justice, 
or  secretly  remove  from  his  place  of  abode 
with  the  intent  to  evade  the  payment  of 
his  or  her  just  debts,  such  creditor  may  in 
either  case  make  application,  &c.,  for  an  at- 
tachment," &c. 

It  was  argued  that  the  statute  put  the 
citizen  of  another  State  on  a  worse  footing 
thaa  the  citizens  of  the  State  of  Maryland ; 
as  by  its  provisions  an  attachment  could  not 
issue  against  a  citizen  of  that  State  unless 
he  was  absconding  or  departing  with  a  de- 
sign to  defraud  his  creditors,  whereas  in  the 
case  of  a  citizen  of  another  State  it  was  only 
necessary  to  show  that  he  lived  out  of 

217  *the   State,    and  without  any  default 
or  fraud  on  his  part  he  was  liable  to 

be  proceeded  against.  But  the  objection 
was  without  avail,  and  the  validity  of  the 
law  was  sustained  by  the  court.  See  also. 
Ward  V.  Morris,    4    Harris  A  McH.  330,  in 


which  a  decision  was  made  to  the  like  effect. 
See  also,  Corfield  v.  Coryell,  4  Wash.  C.  R. 
370. 

Like  differences  between  the  modes  of 
proceeding  against  the  citizens  or  residents 
of  other  States  and  the  modes  of  proceeding 
against  their  own  citizens  or  inhabitants 
will  be  found  in  the  laws  of  most  of  the 
States ;  and  I  know  of  no  decision  in  which 
it  has  been  held  that,  by  such  discrimina- 
tions,  the  citizens  of  such  other  States  are 
deprived  of  any  of  their  rightful  privileges 
and  immunities.  A  like  discrimination  i» 
made  in  our  own  laws  and,  I  presume,  in 
the  laws  of  other  States  in  demanding  of 
the  resident  of  another  State  seeking  to 
enforce  by  suit  a  demand  against  a  resident 
of  this  State,  that  he  give  security  for  the 
payment  to  his  adversary  of  the  costs  of  the 
suit  in  case  he  is  cast  in  his  suit;  not  only 
so,  but  that  he  also  secure  to  the  officers  of 
the  law  the  fees  for  the  services  they  may  be 
required  to  render  him  in  the  discharge  of 
their  respective  duties — whilst  a  resident  of 
the  State  is  free  to  prosecute  his  suit  with- 
out giving  such  security. 

In  neither  of  these  instances  can  it  be 
said  that  the  non-resident  is  deprived  of 
any  of  the  immunities  of  citizenship,  in  the 
sense  contemplated  in  the  constitution ;  he 
is  held  ultimately  responsible  for  nothing 
that  he  would  not  have  to  meet  were  he  a 
resident  citizen  of  the  State;  though  his 
responsibilities  are  enforced  in  a  m(^e  dif- 
fering from  that  adopted  in  the  case  of  the 
citizen  of  the  State;  a  difference  justified 
by  the  difference  in  the  relative  situa- 
tions of  the  two  parties.  The  presence  of 
the  person  of  the  citizen  and  his  conse- 
quent immediate  amenability  to  the  process 
of  the  court  justly  exempts  him  from 
218  *a  proceeding  in  the  one  instance  and 
a  demand  for  security  in  the  other, 
that  are  deemed  just  and  necessary  in  the 
case  of  the  non-resident  who  is  beyond  the 
reach  of  the  ordinary  process  of  the  law. 

The  principle  exhibited  in  the  foregoing 
illustrations  admits,  obviously,  of  a  further 
extension.  Whilst  all  the  property  in  the 
State,  whether  owned  by  its  own  citizens 
or  the  citizens  of  other  States,  is  entitled 
to  its  protection,  the  State  has  an  undoubted 
right  to  see  that  no  property  within  its 
limits  and  jurisdiction  by  whomsoever 
owned  becomes  the  source  of  annoyance  to 
the  community  or  of  danger  to  the  lives  or 
peace  or  property  of  its  citizens.  It  would 
seem  equally  just  that,  when  any  species  of 
property  whether  from  its  peculiar  situation 
or  other  cause,  though  that  cause  be  the 
absence  or  non-residence  of  the  owner, 
becomes  the  source  of  peculiar  or  extraordi- 
nary danger  to  the  community,  the  State 
should  have  the  right  to  adopt  such  regula- 
tions of  police  and  set  on  foot  such  meas- 
ures of  vigilance  as  it  may  in  its  wisdom 
deem  best  calculated  to  guard  against  the 
threatened  mischief.  There  is  no  injustice 
in  subjecting  the  property  of  one  class  of 
citizens  of  the  State  to  stricter  regulations 
than  those  applied  to  the  like  property  of 
another  class  of  citizens   of  the   State,  if 


83 


16GRATT. 


Virginia  Rbports,  Annotated. 


219,  220,  221 


the  discrimination  is  founded  in  a  strong'er 
necessity  for  rig-or  in  the  one  case  than  in 
the  other;  nor  is  there  any  injustice  in 
adopting*  a  greater  degree  of  vigilance  in  re- 
spect to  the  property  of  citizens  of  other 
States  than  is  observed  in  respect  to  the  like 
property  owned  by  citizens  of  this  State  if 
there  is  greater  danger,  or  reasonable 
grounds  for  the  apprehension  of  greater 
danger  to  the  safety  of  the  public  from  the 
presence  of  such  property  in  the  one  case 
than  in  the  other. 

It  will  be  agreed    too,  I  conceive,  that  in 
passing  upon   the  law  under  consideration, 
respect  for   the  legislature,    nay  sheer  jus- 
tice to  that  body,   requires  of  us,  that 

219  we  *give    it  credit   for  fair  and   rea- 
sonable dealing ;  that  we  are  to  take  it 

for  granted  that  the  legislature  has  fairly 
endeavored  to  adapt  the  provisions  of  the 
law  to  the  end  avowedly  sought  to  be 
accomplished  ;  that  under  the  pretext  of  pro- 
viding a  better  protection  to  the  slave  prop- 
erty of  the  State,  the  legislature  has  not 
contemplated  the  sinister  purpose  of  con- 
ferring upon  the  resident  citizens  of  this 
State  undue  advantages  over  the  citizens 
of  the  other  States. 

Is  there,  then,  no  good  reason  for  the  dis- 
crimination objected  to? — no  just  ground  for 
the  search  of  vessels  owned  by  the  citizens 
of  other  States,  or  by  our  own  citizens  who 
have  abandoned  their  residence  in  Virginia, 
which  does  not  apply  with  equal  force  to 
vessels  owned  by  the  resident  citizens  of 
the  State? 

We  have  seen  by  a  reference  to  the  laws 
on  the  subject,  that,  they  not  only  subject 
to  seizure  and  forfeiture  any  vessels  which 
may  be  used  as  instruments  for  aiding  in 
the  escape  of  slaves,  and  visit  with  severe 
penalties  all  masters  of  vessels  who  may  aid 
any  slave  to  escape,  but  also  extend  to  all 
persons  who  by  affording  any  facility  or 
otherwise  ** shall  be  in  any  manner  acces- 
sory to  the  escape  or  attempt  to  escape  of 
such  slaves." 

In  the  absence  of  a  rig-ht  to  search  the  de- 
parting vessels  of  non-resident  owners  have 
we  under  these  laws  as  complete  a  protection 
against  them  as  is  afforded  in  the  case  of 
resident  owners?  To  my  mind  it  is  obvious 
that  we  have  not.  In  the  case  of  vessels 
owned  by  resident  citizens,  we  have  in 
their  residence  and  amenability  to  the  proc- 
ess of  our  courts,  a  safeguard  against  their 
knowingly  allowing  their  vessels  to  be  used 
as  instruments  or  facilities  to  aid  in  the 
escape  of  slaves  which  we  cannot  have 
against  the  owners  of  vessels  residing  be- 
yond our  jurisdiction ;  as  to  the  latter  the 
provisions  of  the  statute  in  respect  to  the 
accessory  to  the  offence  are  without  sanc- 
tion or  force ;  beyond  the  reach  of  the 

220  law  its  denunciations,  *as  to  them,  are 
comparatively,  without  its  terrors.     It 

is  true  that  in  respect  to  the  forfeiture  and 
loss  of  the  vessels,  in  case  of  detection,  the 
resident  and  non-resident  owners  are  under 
the  influence  of  the  like  motives  to  dissuade 
and  deter  them  from  embarking  in  any 
criminal   enterprise   of  the   kind.     But   in 


respect  of  personal  responsibility  the  two 
classes  of  owners  stand  on  wholly  different 
and  unequal  footings :  A  difference  arising* 
out  of  the  very  circumstance  of  residence 
in  the  one  case  and  non-residence  in  the 
other.  The  resident  uses  his  property — ^his 
vessel — under  a  sense  ot  personal  account- 
ability for  a  violation  of  the  law — the  fear 
of  an  infamous  punishment;  a  powerful 
restraining  influence  which,  if  not  wholly 
inoperative  in  the  case  of  the  non-resident 
must,  from  the  very  nature  of  things,  act 
upon  him  with  a  far  slig-hter  degree  of 
force.  The  law  therefore,  as  it  seems  to 
me,  is  not  necessarily  obnoxious  to  the 
charge  of  injustice  or  partiality  because  of 
its  requiring  a  measure  of  vigilance  to  be 
observed  in  respect  to  the  vessels  of  non- 
residents, in  the  act  of  leaving  the  State, 
from  which  the  vessels  of  resident  citizens 
are  exempted.  The  law  makes  no  distinc- 
tion between  the  resident  and  non-resident 
in  respect  to  the  penalties  attached  to  its 
violation.  In  each  case  the  vessel  is  liable 
to  seizure  and  forfeiture;  and  this,  without 
regard  to  the  innocence  or  complicity  of  the 
owner  wherever  he  may  reside.  The 
measure  of  corporal  punishment  with  which 
it  seeks  to  visit  the  owner  who  is  in  any 
manner  accessory  to  the  commission  of  an 
offence,  is  in  both  cases  the  same.  The 
difference  in  its  treatment  of  the  two  classes 
of  owners  of  vessels  consists  in  its  adopt- 
ing a  measure  of  preventive  justice  in  re- 
spect to  the  vessel  of  the  non-resident, 
which  it  dispenses  with  in  the  case  of  the 
vessel  of  the  resident  owner.  This  differ- 
ence is  perfectly  consistent  with  the  prompt- 
ing's   and    movements    of  an    even  handed 

justice.  It  does  not  necessarily  imply 
221      the  *indulg'ence  by   the  legislature  of 

feelings  of  special  jealousy  or  suspi- 
cion towards  the  citizens  of  other  States. — 
The  law  does  not  impute,  necessarily,  to 
the  citizens  of  other  States  a  depravity  or 
proneness  to  the  commission  of  crime  of 
which  it  acquits  the  citizens  of  this  State ; 
but  proceeding  upon  well  known  motives  of 
human  conduct,  it  does  suppose  that  in  the 
residence  of  the  latter,  within  the  reach  of 
our  laws,  and  in  their  sense  of  personal 
accountability  for  a  breach  of  the  law, 
which  consequently  arises  out  of  their  sit- 
uation, there  is  a  check  and  restraint  upon 
their  conduct  which  is  wholly  wanting*,  at 
least  does  not  operate  in  a  like  deg'ree,  in 
the  case  of  the  non-resident.  The  law  seeks 
to  compensate  for  this  difference ;  and  in  the 
effort  avails  itself  of  the  only  means  within 
its  reach.  By  the  employment  of  an  in- 
creased vigilance  in  respect  to  the  move- 
ments of  his  vessel,  the  non-resident  owner 
is  brought  under  an  influence  which  the  de- 
nunciations of  corporal  chastisement  would, 
for  the  reasons  already  stated  in  this  case, 
be  powerless  to  establish.  By  the  exposure 
of  his  vesssel  to  the  greater  hazard  of  for- 
feiture and  loss,  by  means  of  the  search, 
his  sense  of  fear  is  quickened,  and  he  is 
thus  restrained  from  becoming  an  accessory 
to  any  scheme  by  which  his  vessel  would  be 
made  an   instrument  of  offence  against  the 
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law.  Such  is,  I  conceive,  the  theory  upon 
which  the  discrimination  in  question  is 
founded ;  and  the  law  is  thus  in  tny  judg- 
ment acquitted  of  any  injustice  to  the  citi- 
zens of  other  States. 

The  force  of  this' view  is  not  impaired  by 
the  consideration  that  the  law  institutes 
the  search  as  well  in  respect  to  vessels 
owned  in  part,  as  to  those  owned  in  whole, 
by  persons  other  than  resident  citizens.  If 
the  search  was  required  only  in  the  case 
where  the  vessel  was  wholly  owned  by  non- 
residents, the  legislature  might  well  appre- 
hend that  persons  residing  out  of  the  State 
and  disposed  to  aid  in  the  escape  of 
slaves    through   the     instrumentality 

222  ^of  their  vessels,  would  seek  to  associ- 
ate with  themselves  in  the  ownership 

of  the  vessels,  persons  residing  in  the  State, 
and  thus  elude  the  provisions  of  the  law. 
By  subjecting  to  the  search  vessels  owned 
by  non-residents  either  in  whole  or  in  part, 
the  legislature  has  sought  to  extend  an  ad- 
ditional restraining  influence  over  all, 
interested  to  any  extent  in  the  ownership  of 
the  vessel,  who  by  reason  of  their  non-res- 
idence do  not  stand  on  the  same  footing  of 
personal  accountability  with  the  resident 
owners  of  vessels. 

I  find  nothing  in  the  case  of  Chapman  v. 
Miller,  2  Si>ears  R.  769,  decided  by  the  Su- 
preme court  of  South  Carolina,  in  conflict 
with  these  views.  In  that  case  in  which 
the  validity  of  an  ordinance  to  regulate  the 
pilotage  of  Charleston  as  brought  in  ques- 
tion, vessels  ** wholly  owned  in  that  State** 
are  exempted  from  fees  of  pilotage  to  the 
payment  of  which  all  other  vessels  were 
subjected.  There  was  nothing,  in  the  na- 
ture of  the  subject  nor  in  the  provisions  of 
the  law,  to  show  any  call  for  such  a  dis- 
crimination. As  was  said  by  the  Judge — 
Bntler — ^who  delivered  the  opinion  of  the 
court,  *^the  fact  that  coasting  vessels  are 
entirely  owned  in  South  Carolina  can  give 
their  masters  no  better  knowledge  of  the 
harbor  of  Charleston  than  masters  of  other 
coasters  who  have  been  engaged  in  the 
same  trade,  and  who  are  therefore  equally 
acquainted  with  the  navigation.  For  it 
might  be  that  a  vessel  owned  in  Massachu- 
setts might  be  navigated  by  a  master  bom 
in  Charleston ;  and,  vice  versa,  that  a  ves- 
sel owned  in  Charleston  might  be  navigated 
by  a  Boston  master ;  the  circumstance  of 
ownership  can  make  no  difference. '  *  And 
hence  he  argued  that  the  discrimination 
was  not  founded  in  any  real  difference  in 
the  situation  of  the  owners,  and  was  unjust 
and  in  violation  of  the  true  meaning  and 
spirit  of  the  constitution  ;  and  the  law  was 
declared  invalid. 

Nor  do  I  regard  the  case  of  Wiley  v. 

223  Parmer,  14  ♦Alab.  R.  627,  as  furnish- 
ing any  authority  or  argument  against 

the  constitutionality  of  the  law.  On  the 
contrary  the  concessions  made  by  the 
judges  in  delivering  their  opinions,  go  to 
sustain  the  right  of  the  State  to  make  the 
discrimination  in  question.  The  question 
there  was  as  to  the  constitutionality  of  a 
statute  which  enacted  that  there  should  be 


assessed  and  collected  on  all  slaves  in  the 
State,  the  property  of  non-residents,  a  tax 
of  two  dollars ;  whilst,  at  the  time,  the  tax 
upon  the  slaves  of  citizens  resident  in  the 
State  was  only  one-half  of  that  sum.  The 
court  held  that  the  law  was  in  conflict  with 
the  clause  of  the  constitution  under  consid- 
eration. Chilton,  J.,  after  citing  the  clause 
and  adverting  to  the  supposed  objects  of  the 
framers  of  the  constitution  in  making  it, 
observed:  **This  section  of  the  law  imposes 
a  tax — a  tax  upon  the  slaves  of  non-resi- 
dents, double  that  imposed  by  the  then 
existing  law  upon  the  slaves  of  resident  citi- 
zens, not  for  the  purpose  of  enforcing  any 
duty  or  obligation  on  the  part  of  the  owner 
or  master  with  respect  to  the  slaves ;  not 
with  a  view  of  protection  to  the  State 
against  any  evil  resulting  from  the  situa- 
tion of  the  property,  but  as  was  shown  by 
the  title  of  the  act,  simply  for  ** the  purpose 
of  raising  an  additional  amount  of  revenue 
to  support  the  State  government  and  to 
maintain  the  faith  and  credit  of  the  State 
of  Alabama,'*  he  said,  however,  further, 
that  he  wished  it  distinctly  understood,  that 
he  did  not  deny  the  power  of  the  State  to 
enact  whatever  laws  might  be  necessary  to 
promote  the  i>eace  and  domestic  interests  of 
its  citizens,  and  such  police  regulations  as 
might  be  deemed  necessary  to  protect  or  con- 
trol this  peculiar  species  of  property.  This 
power  was  reserved  by  the  States  as  essen- 
tial to  their  existence  and  well  being  as 
separate  communities,  while  such  powers 
only  were  conferred  upon  the  general  gov- 
ernment as  affect  those  interests  common  to 
all  the  States   considered   as  a   confederate 

nation.  If  the  slaves  of  a  non-resi- 
224      dent  should  *be  turned  loose  upon  the 

community  without  the  control  or 
guidance  of  their  owner,  he  did  not  doubt 
that  the  State  possessed  the  most  ample 
power  to  adopt  such  police  regulations  as 
would  effectually  remedy  the  evil.  But  the 
law,  he  said,  did  not  proceed  on  any  such 
views.  It  did  not  demand  the  tax  for  any 
extra  diligence  or  new  measure  of  police 
arising  out  of  the  owner  living  apart  from 
his  slaves,  or  from  his  withholding  his  per- 
sonal control  and  superintendence.  Collier, 
Chief  J.,  concurred  fully,  and  in  concluding 
his  opinion  said,  '* Slaves,  it  must  be  con- 
ceded, are  a  unique  and  peculiar  description 
of  property ;  and  that  it  is  competent  for 
the  legislature  to  enact  regulations  of  police 
in  respect  to  them  which  may  discriminate 
betwen  the  resident  and  non-resident  mas- 
ter. These  measures  of  police  may  be  so 
framed  as  to  subject  the  non-resident  to 
heavier  pecuniary  burdens.**  But  it  was 
not  necessary,  he  added,  to  say  more  on 
that  head,  as  the  statute  was  plainly  in- 
tended to  raise  a  revenue,  and  not  to  regu- 
late to  any  extent  the  police  of  the  State. 

The  case  of  Reed  v.  St.  Francis  county, 
17  Arkansas  R.  416,  affords,  as  I  conceive, 
strong  persuasive  authority  against  the  ob- 
jection to  the  law  under  consideration.  In 
that  case  the  law  of  which  the  constitu- 
tionalty  was  assailed,  required  that  all 
lands  belonging  to   non-residents  should  be 
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valued  by  three  householders  of  the  election 
township  within  which  the  lands  are  situate, 
to  be  appointed  by  the  sheriff;  and  such 
valuation,  provided  it  were  not  less  than 
three  dollars  per  acre,  should  govern  the 
sheriff  in  assessing-  the  same.  It  was  urged 
against  the  law  that  it  placed  the  non-resi- 
dent on  a  different  footing  from  that  on 
which  the  resident  citizens  were  placed  in 
respect  to  the  assessment  of  their  taxable 
property ;  the  general  law  upon  the  subject 
requiring  that  the  assessor  should  require 
each  person  to  give  in  a  list  of  his  taxable 
property,    and   that   the    assessor    or 

225  sheriff  *should  make  out  a  schedule  of 
the  property  so  given  in  by  each  per- 
son and  its  value ;  and  when  thus  made  out 
it  should  be  sworn  to  by  the  person  or  his 
agent,  as  being  the  full  amount  of  property 
owned  by  him  subject  to  taxation,  together 
with  the  true  value  thereof;  provided  that 
no  land  shall  be  valued  at  less  than  three 
dollars.  The  court  held  that  the  provision 
objected  to  did  not  violate  the  second  sec- 
tion of  the  fourth  article  of  the  constitution. 
They  said  that  it  did  not  follow  that,  be- 
cause the  legislature  had  directed  one  mode 
to  be  pursu^  for  the  ascertainment  of  the 
value  of  taxable  property  owned  by  resi- 
dents, and  another  mode  for  the  ascertain- 
ment of  the  value  of  such  property  when 
owned  by  non-residents,  (though  such  dif- 
ference might  in  some  extreme  cases  work 
a  prejudice  to  the  non-resident,)  the  latter 
were  deprived  of  any  immunity  or  privilege 
guaranteed  by  the  constitution ;  that  the  re- 
quirement of  the  general  law  was  inconven- 
ient and  burdensome  to  the  non-resident, 
because  its  observance  would  require  him 
to  have  an  agent  in  each  county  of  the 
State  in  which  he  might  own  taxable  prop- 
erty, who  should  have  a  personal  knowledge 
not  only  of  the  kind  of  property  owned  by 
his  principal,  but  from  personal  knowledge 
should  be  able  to  swear  to  its  actual  and 
intrinsic  value ;  and  was  insecure  and  un- 
satisfactory to  the  State  for  the  reason  that 
it  was  confiding  to  an  individual  who  might 
not  be  supposed  to  be  informed  fully  on  the 
subject,  the  assessment  of  the  value  of  the 
property  of  others,  and  who  from  corrup- 
tion or  ignorance  might  place  too  high  an 
estimate  on  such  property,  or  else  value  it  so 
low  as  to  defraud  the  State  out  of  its  legiti- 
mate revenue ;  and  that  the  law  did  not  make 
any  unjust  discrimination  in  favor  of  citi- 
zens or  impose  burdens  on  the  citizens  of 
other  States  from  which  it  exempted  the 
citizens  of  that  State. 

I  regard   the  case  as  fully  sustaining  the 

general     proposition,     that    when     in    the 

regulation  of  any  subject  of  internal 

226  *^police,  a   regard  to   justice   and   the 
due   and  convenient  enforcement   of 

its  laws  requires  a  State  to  adopt  a  different 
mode  of  proceeding,  or  a  modification  of 
the  regulation,  in  respect  to  persons  resid- 
ing out  of  the  State,  in  order  fairly  to  meet 
and  provide  for  the  circumstance  of  their 
non-residence,  the  competency  of  the  State 
so  to  act  is  not  taken  away  by  the  clause  of 
the  constitution  in  question. 


Does  the  act  in  any  manner  conflict  with 
the  sixth  clause  of  the  ninth  section  of  the 
first  article  of  the  constitution? 

For  a  history  of  this  clause  of  the  consti- 
tution and  a  statement  of  the  objects  con- 
templated by  it  I  refer  to  the  opinion  of 
Mr.  Justice  Nelson  in  the  case  of  the  Wheel- 
ing Bridge,  18  How.  U.  S.  R.  432-3-4-5. 
**  Apprehensions  (he  says)  were  entertained 
by  some  that  under  the  power  to  regulate 
commerce  Congress  might  favor  ports  of 
particular  States  by  requiring  vessels  des- 
tined to  other  States  to  enter  and  clear  at 
the  ports  of  the  favored  ones,  as  a  vessel 
bound  for  Baltimore  to  enter  and  clear  at 
Norfolk.  ' '  *  *The  rights  of  the  States  were 
secured  by  the  exemption  of  vessels  from 
the  necessity  of  entering  or  paying  duties 
in  the  ports  of  any  State  other  than  that  to 
which  they  were  bound,  or  to  obtain  a 
clearance  from  any  port  other  than  at  the 
home  port  or  that  from  which  they  sailed ; 
and  also  by  the  provision  that  no  preference 
should  be  given  by  any  regulation  of  com- 
merce or  revenue  to  the  ports  of  one  State 
over  those  of  anothef."— **The  history  of 
the  provision  as  well  as  its  language  looks 
to  a  prohibition  against  granting  privi- 
leges or  immunities  to  vessels  entering  or 
clearing  from  the  ports  of  one  State  over 
those  of  another;  that  these  privileges  and 
immunities,  whatever  they  may  be  in  the 
judgment  of  Congress,  shall  be  common  and 
equal  in  all  the  States.  Thus  much  is  un- 
doubtedly embraced  in  the  prohibition  ;  and 
it  may  also  certainly  embrace  any 
227  other  description  *of  legislation  look- 
ing to  a  direct  privilege  or  preference 
of  the  ports  of  any  particular  State  over 
those  of  another.  Indeed  the  clause  seems 
to  import  a  prohibition  against  some  posi- 
tive legislation  by  Congress  to  this  effect, 
and  not  against  any  incidental  advantages 
that  might  possibly  result  from  the  legis- 
lation of  Congress  upon  other  subjects  con- 
nected with  commerce  and  expressly  within 
its  power." 

It  is  obvious  that  the  clause  in  question 
contemplates  a  restriction  upon  the  powers 
of  Congress,  and  not  a  restriction  upon  the 
legislation  of  the  States  in  the  regulation 
of  their  internal  police.  It  is  true  that  if 
a  State  under  the  pretext  of  a  police  regrula- 
tion,  should  seek  to  make  a  discrimination 
witholit  cause  in  favor  of  the  ports  of  one 
State  over  those  of  another,  there  might  be 
room  for  the  argument  that  it  was  in  fact 
regulating  commerce,  and  regulating  it  in 
a  manner  forbidden  to  Congress.  But  does 
a  mere  fact  that  in  a  law  relating  clearly 
to  a  matter  within  the  competency  of  the 
police  power  of  the  State,  a  regulation  is 
found  in  respect  to  vessels  bound  to  or  from 
the  ports  of  one  or  more  States,  from  which, 
vessels  bound  to  or  from  the  ports  of  other 
States,  are  exempted,  furnish  necessarily, 
any  ground  for  such  an  objection?  The  vrell 
established  validity  of  quarantine  laws,  in 
which  such  discriminations  are  made,  pre- 
sents a  i^eady  and  decisive  answer  to  the 
question. — ^The  power  to  adapt  such  laws  to 
the  necessities  which   call  them  into   exist- 
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ence  i^  not  in  any  manner  restrained  by  the 
clause  of  the  constitution  under  considera- 
tion.— It  would,  I  apprehend,  be  no  cause 
of  objection  to  a  regulation  of  the  kind  that 
it  applied  only  to  vessels  coming-  from  cer- 
tain ports,  or  was  unlimited  as  to  the  period 
of  its  operation,  if  considerations  of  public 
safety  rendered  it  proper  that  it  should  be 
so.  If  danger  to  the  public  health  should 
always  or  generally  attend,  or  be  appre- 
hended,   from    the  arrival  of  vessels 

228  coming  from   certain  *ports,    regula- 
tions fairly  made  to  meet  the  case  and 

guard  against  the  danger  could  not  be  set 
aside  and  annulled  upon  the  ground  that 
they  did  not  embrace  vessels  coming  from 
the  ports  of  other  States.  No  preference, 
in  any  proper  sense  of  the  word,  could  be 
said  to  be  given  to  the  last  mentioned 
ports. 

The  same  principle  is,  it  seems  to  me, 
applicable  to  the  law  we  are  now  examin- 
ing. If  the  legislature  had  just  ground  for 
apprehending  a  greater  danger  of  the  es- 
cape of  slaves  by  means  of  vessels  about  to 
depart  for  ports  or  places  north  of  the  capes 
of  Virginia  than  by  means  of  vessels  bound 
in  other  directions  there  was  no  neces- 
sary partiality  or  injustice  in  requiring  a 
search  of  the  vessels  in  the  former  case  and 
dispensing  with  it  in  the  latter.  There  is 
no  provision  of  the  constitution,  fairly  con- 
strued, which  would  require  the  legislature, 
for  the  mere  sake  of  a  seeming  uniformity, 
bat  at  the  sacrifice  of  substantial  justice, 
either  to  forego  a  necessary  measure  of  pro- 
tection or  else  to  subject  to  the  search  ves- 
sels from  which  it  apprehended  no  danger, 
or  none  in  its  judgment  rendering  a  search 
necessary.  As  to  the  existence  of  the 
state  of  facts  supposed  there  can,  I  appre- 
hend, be  no  question.  That  there  is  a 
greater  difficulty  in  recapturing  and  re- 
claiming slaves  escaping  to  the  non-slave- 
holding  States  of  the  North  than  attends 
the  recovery  of  such  as  escape  to  the  slave- 
holding  States  of  the  South,  is  a  fact  gen- 
erally known — a  matter  of  undisputed,  well 
authenticated  public  knowledge.  That 
fugitive  slaves  and  persons  aiding  them  in 
attempts  to  escape  would  therefore  seek  to 
avail  themselves  of  vessels  bound  in  the 
former  direction  rather  than  those  bound  in 
the  latter,  as  affording  facilities  for  mak- 
ing good  such  attempts,  and  that,  hence, 
there  would  probably  be  a  greater  danger 
that  vessels  destined  to  northern  ports 
would  become  the  instruments  of  escape, 
might  well  be  regarded  by  the  legislature 
as      matters     of      fair     and    pfoper 

229  ^inference;    and   that   the  legislature 
has  framed  the  law  in  reference  to  the 

foregoing  state  of  facts  and  the  supposed 
requirements  of  public  safety  arising  out 
of  it,  is  I  think,  apparent  as  well  from  the 
provisions  of  the  particular  act  in  question 
as  from  those  of  the  other  laws  passed  at 
the  same  time,  and  especially  from  the  pro- 
vision offering  special  rewards  for  the  ar- 
rest and  restoration  to  their  owners  of  slaves 
escaping  to  non-slaveholding  States.  The 
search  is  required   in   the  case  of  a  vessel 


bound  north  not  merely  because  of  its  being 
so  bound,  but  because  by  reason  of  such 
destination  the  danger  of  attempted  es- 
cax>es  through  the  instrumentality  of  the 
vessel  is  enhanced.  The  discrimination 
proceeds  upon  no  preference  of  the  ships  or 
ports  of  one  State  over  those  of  another, 
but  upon  motives  of  State  necessity,  actu- 
ally existing  or  fairly  supposed  to  exist,  in 
the  judgment  of  the  legislature.  Enter- 
taining such  views  of  the  objects  contem- 
plated by  the  law,  and  of  the  reasons  on 
which  it  is  founded,  I  have  been  unable  to 
discover  that  any  of  its  provisions  conflict 
with  the  prohibitions  or  restrictions  of 
either  our  State  or  federal  constitution. 
And  I  am  for  affirming  the  judgment. 

The  other  judges  concurred  in  the  opin- 
ion of  Daniel,  J. 

Judgment  affirmed. 
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*Lawson's  Ex'or  v.  Lawson. 

April  Term.  1861,  Richmond. 


I.  PiMMlliig  and  PracUoe—Bxecutors— Assampsiti-CsM 
at  Bar.— A  sick  man  receives  a  sum  of  money  in 
bank  notes  which  he  hands  to  his  wife  for  safe 
keeping  until  he  should  get  well  enough  to  put 
them  in  bank:  and  he  dies  a  few  days  after.  After 
his  death  his  executor  applies  to  the  widow  for 
the  bank  notes  which  she  refuses  to  deliver  to 
him,  saying  she  intends  to  keep  them.  He  sues 
her  in  assumpsit  for  the  money,  and  the  declara- 
tion contains  only  the  common  counts.  Hai^n: 
The  action  was  well  brought,  and  he  is  entitled 
to  recover. 

9.  Sane— Sane— Suit  in  Official  or  Individual  Capa^ 
Ity.*— The  cause  of  action  not  having  occurred 
until  the  death  of  the  testator  his  executor  might 
sue  for  the  money  in  his  own  name  or  as  executor. 

3.  Same— Sane— Suits  In  Official  Capacity— Sufficient 
Allegation.— If  it  was  necessary  to  sue  as  executor, 
as  the  declaration  commenced  in  the  name  of  B  as 
executor  of  the  testator,  though  it  alleged  that 
the  defendant  was  indebted  to  the  plaintiff  and 
promised  to  pay  to  the  plaintiff,  yet,  in  support  of 
the  justice  of  the  case,  it  may  be  construed  as  a 
declaration  in  the  plaintiff's  character  of  executor. 

This  was  an  action  of  assumpsit  in  the 
Circuit  court  of  the  county  of  Alexandria, 
by  Thomas  A.  BreNvis,  executor  of  John 
Lawson  deceased,  against  Isabella  Lawson. 
The  declaration  contained  only  the  common 
counts,  and  whilst  it  commenced  in  the 
name  of  Thomas  A.  Brewis,  executor  of 
John  Lawson,  it  charged  that  the  defendant 
was  indebted  to  the  plaintiff,  and  promised 
to  pay  the  plaintiff. 

The  defendant  pleaded  *^non  assumpsit;" 
and  on  the  trial  demurred  to  the  evidence. 
That  evidence  was  that  on  the  3d  day  of 
June,  1851,  T.  A.  Brewis,  the  plain- 
231  tiff,  *came  to  the  room  where  John 
Lawson,  the  plaintiff's  testator,  was 
sick  in  bed,  and  counted  out  to  him  a  sum 
of  money,  upwards  of  six  hundred  dollars, 
in  notes,  and  asked  Lawson  if  he  (Brewis) 

*See  principal  case  cited  in  Vanderwerken  v. 
Glenn.  86  V a.  18,  6  S.  E.  Rep.  800. 
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should  carry  the  money  back  to  the  store. ! 
That  Lawson  said  *'No,  he  would  be  better 
after  a  while,  and  would  then  arrange  it 
for  the  bank."  Lawson  then  handed  the 
money  to  his  wife,  the  defendant,  and  told 
her  to  put  it  aside  until  he  felt  better,  and 
that  he  would  arrang'e  it  for  the  bank. 
That  John  L/awson  died  on  the  18th  of  June, 
1851 ;  and  that  between  that  date  and  the 
time  when  Brewis  qualified  as  executor  of 
the  estate  of  Lawson,  Brewis  asked  Mrs. 
Lawson  for  the  money  which  he  handed  to 
John  Lawson,  and  Mrs.  Ivawson  refused 
to  fifive  it  to  him,  saying*  she  intended  to 
keep  it. 

There  was  a  verdict  for  $569.85,  with  in- 
terest from  the  19th  of  June,  1851,  until 
paid,  subject  to  the  demurrer  to  evidence ; 
and  upon  the  demurrer  the  court  below  gave 
a  judgment  for  the  defendant.  Whereupon 
Brewis  applied  to  this  court  for  a  super- 
sedeas, which  was  allowed. 

Brent  and  Kinzer,  for  the  appellant. 
T^.  J.  Smith,  for  the  appellee. 

IvEE,  J.  The  money  sought  to  be  recov- 
ered in  this  case  was  the  property  of  the 
plaintiff^s  testator  in  the  form  of  bank 
notes,  and  was  handed  to  defendant,  (his 
wife),  a  short  time  before  his  death,  for 
safe-keeping  until  he  should  be  better,  when 
as  he  said,  he  would  arrange  it  for  the  bank. 
It  remained  in  her  possession  during  his 
life,  and  at  his  death,  which  took  place  a 
few  days  after,  it  was  still  his  propert3'. 
She  made  no  claim  to  it  as  hers,  during 
his  life,  nor,  so  far  as  appears,  did  she  dis- 
pose of  any  part  of  it  to  her  own  use  or  that 
of  her  husband.  After  his  death  the 
232  plaintiff,  though  before  *he  had  qual- 
ified as  executor  under  the  will  of  his 
testator,  called  on  the  defendant  for  the 
money,  but  she  refused  to  surrender  it,  say- 
ing that  she  intended  to  keep  it. 

Now  as  this  money  was  part  of  the  assets 
of  the  estate  of  the  testator,  it  is  clear  that 
the  plaintiff  is  entitled  to  recover  it  in  some 
form  of  action,  and  in  some  character  either 
individual  or  representative. 

But  it  is  said  that  if  the  plaintiff  be  en- 
titled to  recover,  he  cannot  do  so  in  this 
action,  but  should  have  declared  on  the 
special  case,  or  in  trover  and  conversion. 

I  do  not  think  the  plaintiff  was  bound  to 
declare  specially.  The  action  of  indebitatus 
assumpsit  for  money  had  and  received  will 
lie  whenever  one  has  the  money  of  another 
which  he  has  no  right  to  retain,  but  which 
ex  aequo  et  bono,  he  should  pay  over  to.  that 
other.  This  action  has  of  late  years  been 
greatly  extended,  because  founded  on  prin- 
ciples of  justice ;  and  it  now  embraces  all 
cases  in  which  the  plaintiff  has  equity  and 
conscience  on  his  side,  and  the  defendant 
is  bound  by  ties  of  natural  justice  and 
equity  to  refund  the  money.  In  such  a 
case,  no  express  promise  need  be  proved, 
because  from  such  relation  between  the 
parties  the  law  will  imply  a  debt  and  give 
this  action  founded  on  the  equity  of  the 
plaintiff's  case,  as  it  were  upon  a  contract, 


quasi  ex  contractu  as  the  Roman  law  ex- 
presses it,  and  upon  this  debt  founds  the 
requisite  undertaking  to  pay.  Moses  v. 
Macfarlan,  2  Burr.  R.  1005,  1008,  1012;  Per 
Buller,  J.,  Straton  v.  Rastall,  2  T.  R.  366, 
370. 

Here  this  money  was  part  of  the  assets 
of  the  plaintiff's  testator,  and  it  was  the 
duty  of  the  defendant  ex  aequo  et  bono,  to 
pay  it  over  to  the  plaintiff. 

Nor  do  I  think  the  plaintiff  was  bound  to 
declare  in  trover  and  conversion.  The 
money  handed  to  the  defendant  by  the  tes- 
tator was  in  bank  notes,  and  if  it  be  con- 
ceded that  upon  the  refusal  of  the  defendant 
to   deliver  the  same  to  the  plaintiff, 

233  trover  might  be  maintained  ^as  for  a 
tort,  it  by  no  means  follows  that  as- 
sumpsit could  not  be  brought.  There  are 
many  cases  in  which  a  party  aggrieved  who 
has  a  clear  remedy  by  action  as  for  a  tort, 
may  waive  the  tort  and  sue  in  assumpsit. 
Thus  an  action  against  a  common  carrier  is 
for  a  tort  and  supposed  crime,  but  assump- 
sit will  lie  for  the  same  cause.  Per  L^ord 
Mansfield,  Hambly  v.  Trott,  Cowp.  R.  371, 
375. — So  if  a  man  takes  a  horse  from  an- 
other, and  brings  him  back  again,  an  action 
of  trespass  may  be  brought,  but  the  owner 
may  bring  assumpsit  for  the  use  and  hire 
of  the  horse.  Ibid.  If  a  bankrupt,  on  the 
eve  of  his  bankruptcy,  fraudulently  deliver 
goods  to  one  of  his  creditors,  the  assignees 
may  recover  the  goods  in  trover,  or  waive 
the  tort  and  bring  assumpsit.  Smith,  &c., 
V.  Hodson,  4  T.  R.  211.  If  a  stranger  takes 
my  goods  and  delivers  them  to  another  a 
contract  may  be  implied,  and  I  may  bring 
an  action  of  trover  for  them  or  of  assumpsit 
to  recover  their  value.  Per  Ivord  Abinger, 
Bassell  v.  Bell,  10  Mees.  A  Welsh.  350.  In 
this  case  it  was  decided  that  the  assignees 
of  a  bankrupt  who  after  the  bankruptcy  had 
delivered  goods  to  the  defendant  to  meet  an 
accommodation  bill  which  they  were  about 
to  give  the  bankrupt,  might  waive  the  tort 
and  sue*  in  assumpsit.  So  a  master  whose 
apprentice  has  left  him  and  entered  into 
the  service  of  another,  who  persuades  him 
to  remain  with  him  after  he  had  found  out 
who  he  was  and  from  what  shop  he  had 
deserted,  may  waive  the  tort  and  bring  as- 
sumpsit against  the  defendant  for  the  work 
and  labor  of  the  apprentice.  Foster  v. 
Stewart,  3  Maule  &  Selw.  191.  See  also 
Curtis  V.  Bridges,  Comb.  R.  450;  Eades  v. 
Vandeput,  5  Easts  R,  39;  Lightly  v.  Clow- 
ston,  1  Taunt.  R.  112.  So  if  a  man  take 
the  goods  of  another  and  sell  them,  the 
owner  may  waive  the  trespass  and  sue  him 
for  money  had  and  received.  Gilmore  v. 
Wilbur,  12  Pick.  R.  120 ;  Foster  v.  Stewart, 

3  Maule  &  Selw.  191.     See  also  Jones 

234  V.  Hoar,  5  Pick.  R.  285.— *Other  illus- 
trations   may    be   derived    from    the 

cases,  but  I  will  not  stop  to  give  them.  I 
think  that  in  no  case  could  the  exercise  of 
the  right  to  elect  between  an  action  in  tort 
and  assumpsit  be  more  appropriate  than  in 
this. — The  bank  notes  were  received  and 
treated  by  the  testator  as  money,  and  as 
such  were  received  and  retained  by  the  de- 
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fendant,  and  though  trover  might  lie  to 
recover  the  notes,  the  law  will  imply  a 
promise  to  pay  the  amount  to  the  plaintiff. 

It  is  said  however  that  the  plaintiff  can 
only  recover  in  his  character  of  executor, 
and  that  here  he  has  not  declared  as  execu- 
tor but  in  his  individual  character. 

The  cause  of  action  here  accrued  after  the 
death  of  the  testator.  He  had  and  could 
have,  no  cause  of  action  against  his  wife, 
but  her  retention  of  the  money  gave  to  the 
plaintiff  an  action  to  recover  it  as  part  of 
the  assets  of  the  estate  of  his  testator.  And 
although  the  demand  by  the  plaintiff  was 
before  his  qualification  as  executor,  yet  the 
refusal  to  pay  was  not  upon  that  ground 
but  because  she  intended  to  keep  the  money 
as  her  own ;  and  as  she  continued  to  keep 
it  until  after  the  plaintiff's  qualification  as 
executor,  his  right  to  sue  accrued  immedi- 
ately upon  his  qualification.  Now  where 
an  executor  sues  in  respect  of  a  cause  of 
action  which  accrued  in  the  lifetime  of  the 
deceased,  he  must  declare  in  his  represen- 
tative character.  But  where  the  cause  of 
action  accrued  after  the  death  of  the  testa- 
tor, if  the  money  recovered  will  be  assets, 
the  executor  may  declare  in  his  representa- 
tive character  or  in  his  own  name.  Mowry 
V.  Adams,  14  Mass.  R.  327 ;  Kane  v.  Paul, 
14  Pet.  R.  33.  But  if  necessary,  the  decla- 
ration may,  I  think,  in  support  of  the 
justice  of  the  case,  be  considered  as  a  decla- 
ration in  the  plaintiff's  character  as  exec- 
utor. The  Circuit  court  so  thought,  for  the 
judgment  for  costs  against  the  plaintiff 
directed  them  to  be  levied  of  the  assets  of 
his  testator.  The  plaintiff  declared  as 
235  executor  *of  John  Lawson,  and  the 
other  allegations  referring  to  him  may 
reasonably  be  considered  as  referring  to  him 
in  his  character  of  executor;  and  upon  the 
demurrer  to  evidence,  I  think,  they  should 
be  so  considered. 

I  think  the  Circuit  court  erred  in  render- 
ing judgment  for  the  defendant,  instead  of 
for  the  plaintiff  upon  the  demurrer  to  evi- 
dence, and  the  same  should  be  reversed  and 
judgment  now  rendered  for  the  plaintiff. 

The  other  judges  concurred  in  the  opinion 
of  Lee,  J. 

Judgment  reversed,  and  entered  for  the 
plaintiff. 
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*Layne  v.  Norris'  Adm'r. 

April  Term,  1861,  Riclimond. 


I.  PlMdiny  and  Practtce— Detlnoe— UnneoeMAry  to 
Plead  Stmtote  of  Limitations.— In  an  action  to  recover 
property,  if  tbe  defendant  b  as  been  In  adversary 
possession  a  sufficient  leng-th  of  time  to  render  the 
•tatQte  of  limitations  a  bar  to  tbe  action,  tbis  pos- 
•ession  ffives  title;  and  it  is  not  necessary  to  plead 
the  sutute. 

s>  Statutes — Interpretation  of. — A  slave  in  the  posses- 
sion of  a  life  tenant,  which  Is  neither  employed  in 
making  a  crop,  nor  let  or  hired  to  another,  is  not 
embraced  in  either  of  SS  U  or  66,  l  Bev.  Ck>de  of  1819, 
P-  na,  so  as  to  entitle  the  administrator  of  the  life 
tenant  dying"  after  the  Ist  of  March,  to  retain  the 
•lave  to  the  end  of  the  year. 


a.  Advene  Possession  of  Chattel— When  Statute  Be^rins 
to  Run  against  Remainderman.*— A  life  tenant  of  a 
slave  sells  her  life  interest  and  dies.  The  pur- 
chaser continuinff  to  hold  the  slave,  does  not  hold 
under,  but  adversely  to  the  remainderman,  and 
the  statute  commences  to  run  on  the  death  of  the 
life  tenant 

4.  Special  Verdicts— Adversary  Possession— Case  at 
Bar.— A  special  verdict  which  finds  uninterrupted 
possession  of  a  slave  by  the  purchaser  from  a  life 
tenant  of  her  interest  in  the  slave,  for  more  than 
the  time  which  will  create  the  bar  of  the  statute, 
without  finding  anything  from  which  it  may  be 
Inferred  that  he  held  by  authority  of  the  remain- 
derman or  his  representative,  finds  in  effect  an 
adversary  possession. 

5.  Same— Sane— Legal  Inference.— When  a  special 
verdict  finds  personal  property  In  possession  of  a 
defendant,  the  law  infers  it  to  be  adversary,  in 
the  absence  of  any  finding  to  the  contrary. 

This  was  an  action  of  detinue  in  the  Cir- 
cuit court  of  Amherst  county,  brought  to 
the  spring  term  of  the  court  for  1855  by 
Poindexter  P.  Smith,  administrator  of 
Robert  T.  Norris  deceased,  against  George 
Layne,  to  recover  a  slave  named  Vina. 
237  Upon  the  trial  the  jury  found  *a  spe- 
cial verdict,  and  the  facts  so  far  as  is 
necessary  to  show  the  grounds  of  this  court *s 
decision  are  as  follows: 

Daniel  Norris  of  the  county  of  Nelson 
died  in  November  1824,  having  first  made 
his  will  which  was  duly  admitted  to  probate 
in  the  County  court ;  and  Christopher  T. 
£^stes  qualified  as  executor  thereof.  The 
testator  left  a  widow,  Constance  P.  Norris, 
and  Robert  P.  Norris,  his  only  child,  an 
infant  under  twenty -one  years  of  age. — By 
his  will  Daniel  Norris  left  a  woman  named 
Franky  to  his  widow  for  her  life ;  and  di- 
rected that  she  should  then  be  free;  and 
that  the  widow  should  be  decently  main- 
tained during  her  life  or  widowhood. 

A  few  days  after  the  qualification  of  the 
executor,  he  placed  in  the  possession  of 
Mrs.  Norris,  Franky  and  another  slave 
Judith  who  had  been  left  to  Mrs.  Norris 
until  she  attained  the  age  of  twenty-one 
years,  and  the  four  small  children  of 
Franky,  for  whose  support  the  executor  was 
to  pay  her. 

In  October  1825  Mrs.  Norris  renounced  the 
provision  made  for  her  by  the  will  of  her 
husband ;  but  the  estate  was  not  divided, 
and  dower  was  not  assigned  to  her ;  and  she 
continued    to    hold   the  women  put  into  her 

*  Ad  verse  Possession— When  Statute  Begins  to  Run 
against  Remalndeman.— in  Clarkson  v.  Booth,  17 
Gratt.  499,  the  court  said:  *'To  be  sure  if  the  life 
tenant,  or  the  assignee  of  the  life  tenant  (who  by  the 
assignment  becomes  a  tenant  per  auter  vie),  holds, 
uses  and  enjoys  the  property  as  his  own  after  the 
termination  of  the  life  estate,  snch  possession 
becomes  adverse  to  the  remaindermen  and  is  a 
wrongful  conversion  of  their  property  to  his  use, 
from  the  time  of  which  conversion  the  act  of  limi< 
tations  will  begin  to  run  against  them ;  as  was  held 
by  this  court  in  Layne  v.  Norris*  Adm'r,  16  Gratt. 
280."  See  also,  Hannon  v.  Hounihan,  86  Va.  438, 12  S. 
E.  Rep.  167. 
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possession ;  and  the  executor  allowed  her  to 
have  other  slaves  of  the  estate  from  time 
to  time,  and  furnished  her  with  other  aid 
for  her  support.  She  held  the  slave  Franky 
in  her  possession  from  f^ebruarj  1825  until 
1833  or  1834,  when  she  sold  her  life  estate 
in  her  to  the  defendant  George  Lajne,  and 
delivered  her  into  his  possession.  The  de- 
fendant by  virtue  of  the  sale  and  purchase 
continued  in  possession  of  Franky  until  the 
death  of  Mrs.  Norris.  After  the  purchase 
and  before  the  death  of  Mrs.  Norris,  viz : 
in  1835,  Franky  became  the  mother  of  the 
slave  Vina  in  the  declaration  mentioned; 
and  Layne  has  held  uninterrupted  posses- 
sion of  Vina  from  the  date  of  her  birth  in 
1835,  until  the  institution  of  this  suit. 

238  *The  jury  find  that  Mrs.  Norris  died 
in   June  1839;  that  Robert  T.  Norris 

came  of  age  some  time  in  the  year  1831 ; 
and  died  on  the  21st  of  October,  1839,  leav- 
ing a  widow,  and  an  infant  daughter  who 
intermarried  with  the  plaintiif  Smith  in 
1850,  and  attained  the  age  of  twenty-one 
years  in  1851.  The  plaintiff  qualified  as 
administrator  of  Robert  T.  Norris  on  the 
21st  of  June,  1852,  up  to  which  time  the 
estate  of  Robert  T.  Norris  had  remained 
without  a  personal  representative. 

The  Circuit  court  rendered  a  judgment 
upon  this  verdict  in  favor  of  the  plaintiff ; 
and  thereupon  Layne  applied  to  this  court 
for  a  supersedeas  to  the  judgment ;  which 
was  awarded. 

Garland,  for  the  appellant,  insisted,  that 
Iyayne*s  possession  of  the  slave  Vina  was 
adversary  from  her  birth,  or  at  least  from 
the  death  of  Mrs.  Norris  in  June  1839;  and 
therefore  plaintiff's  right  to  recover  was 
barred. — Spotswood  v.  Dandridge,  4  Hen. 
A  Munf.  139;  Newby's  adm'r  v.  Blakey, 
3  Id.  57;  Elam  v.  Bass's  ex'ors,  4  Munf. 
301;  Garland  v.  Enos,  4  Id.  504;  Brent  v. 
Chapman,  5  Cranch's  R.  358;  Shelby  v. 
Guy,  11  Wheat.  R.  361 ;  1  Rob.  Pr.  new  edi. 
506,  507;  Gay  v.  Moseley,  2  Munf.  543; 
Ivacy  V.  Wilson,  3  Id.  313 ;  Thomas  v.  Soper, 
5  Id.  28;  Garth's  ex'or  v.  Barksdale,  Id. 
101 ;  Givens  v.  Mann,  6  Id.  191. 

Macfarland  and  Roberts,  for  the  appellee, 
insisted,  that  Mrs.  Norris  having  died  after 
March  1839,  her  representative  was  entitled 
to  keep  the  slave  until  the  end  of  the  year; 
and  Robert  T.  Norris  having  died  in  Octo- 
ber of  the  same  year,  he  was  not  entitled 
to  the  possession  at  any  time  during  his 
life.  And  as  there  was  no  representative 
of  his  estate  until  the  plaintiff  qualified  in 
1852  the  time  did  not  begin  to  run  until  that 
qualification.  Thej'  relied  on  1  Rev.  Code 
of  1819,  ch.  104,  i  53,  55,  p.  388. 

239  *They  insisted   further   that  Layne 
having    taken    possession    rightfully 

under  his  purchase  from  Mrs.  Norris  of 
her  life  estate,  his  continuing  to  hold  after 
her  death  was  not  adversary,  until  he  did 
some  act  denying  the  title  of  the  remain- 
derman. Kitty  V.  Fitzhugh,  4  Rand.  600; 
Cross  V.  Cross'  adm'r,  9  Leigh  245;  Carr's 
adm'rs  v.  Glasscock's  adm'r,  3  Gratt.  343; 
Roberts  v.  King,  10  Gratt.  184.  That  here 
no  such  act  was  done ;  and  the  special  ver- 


dict does  not  find  that  the  possession  was 
adversary;  and  the  court  will  presume  it 
was  not.  Purcell  v.  Wilson,  4  Gratt.  16; 
Williams  v.  Snidow,  4  Leigh  14. 

MONCURE,  J.,  delivered  the  opinion  of 
the  court : 

This  is  a  supersedeas  to  a  judgment  in 
favor  of  the  plaintiff  on  a  special  verdict, 
in  an  action  of  detinue  brought  by  Robert 
T.  Norris' 8  adm'r  against  George  Layne 
for  a  slave  named  Vina. 

The  most  favorable  view  which  can  be 
taken  of  the  case  for  the  plaintiff,  is  to 
suppose  that  his  intestate  Robert  T.  Norris 
was  entitled  to  the  slave  in  controversy  in 
remainder  at  the  death  of  his  mother  Mrs. 
Norris,  to  wit :  on  the  21st  of  June,  1839. 
Supposing  him  to  have  then  become  en- 
titled to  the  possession  of  the  slave,  the 
only  question  is,  whether  he  and  his  per- 
sonal representative  continued  to  be  so  en- 
titled for  sixteen  years  thereafter,  and 
until  the  institution  of  the  action,  in  July 
1855? 

At  the  death  of  Mrs.  Norris,  the  defend- 
ant Layne,  who  had  purchased  her  life 
estate  in  Franky,  the  mother  of  Vina,  who 
was  born  after  the  purchase,  was  in  pos- 
session of  Vina,  and  has  ever  since  re- 
mained in  such  possession.  The  action  of 
the  remainderman  Robert  T.  Norris  then 
accrued,  and  not  having  been  instituted  for 
more  than  five  years  thereafter,  it 
240  would  have  been  barred  by  the  *act 
of  limitations,  if  it  had  been  pleaded. 
And  wherever  the  act  of  limitations  would 
be  a  bar  to  an  action  for  property,  it  gives 
to  the  defendant  such  a  title  to  the  property 
as  enables  him  to  maintain  his  defence 
under  the  general  issue,  and  would  even 
enable  him  to  maintain  an  action  for  the 
property.  1  Rob.  Pr.  (new)  506,  citing-  3 
H.  A  M.  57;  4Id.  139;  4Munf.  301;  Id.  504; 
5  Cranch  358;  11  Wheat.  371. 

But  it  was  contended  by  the  counsel  for 
Robert  T.  Norris' s  adm'r,  that  Mrs.  Norris, 
the  life  tenant,  having  died  after  the  1st  day 
of  March,  to  wit:  on  the  21st  day  of  June 
1839,  her  assignee  Layne  was  entitled  to 
the  possession  of  Vina  until  the  end  of  the 
year  1839,  under  sections  53  and  55,  or  one 
of  them,  of  ch.  104,  1  R.  C.  1819,  p.  388. 
And  that  Robert  T.  Norris  having  died  be- 
fore the  end  of  the  year,  to  wit :  on  the  21st 
of  October  1839,  and  having  no  personal  rep- 
resentative until  within  five  years  before 
the  action  was  instituted,  it  would  not  have 
been  barred  by  the  act  of  limitations,  and 
therefore  the  defendant  did  not  acquire  title 
to  the  property  by  his  possession  thereof. 

The  answer  to  this  argument  is,  that  the 
case  falls  under  neither  of  the  categories 
created  by  these  two  sections.  The  53d  sec- 
tion applies  to  slaves  employed  in  making 
a  crop;  the  55th,  to  slaves  let  or  hired  to 
another.  The  slave  in  controversy  was,  at 
the  death  of  Mrs.  Norris,  neither  **employed 
in  making  a  crop,"  nor  **let  or  hired  to  an- 
other. ' ' 

It  was  further  contended  that  a  particular 
tenant  who  continues  to  hold  the  property 
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after  the  expiration  of  the  particnlar  estate, 
if  not  reg-arded  as  a  fiduciary  in  reference 
to  the  remainderman,  will  yet  not  be  con- 
sidered as  holding-  adversely  to  him,  at  least 
nntil  after  demand  made,  or  the  lapse  of  a 
reasonable  time  for  the  delivery  of  the 
property ;  and  therefore  that  the  defendant 
did  not  hold  the  slave  Vina  adversely 

241  to   Robert   T.    Norris  *at  the  time  of 
his  death,  which  was  only  four  months 

after  that  of  his  mother.  So  that,  in  that 
view,  the  action,  having-  been  brought 
within  five  years  after  the  qualification  of 
a  personal  representative  of  Kobert  T. 
Norris,  was  broug-ht  in  due  time. 

There  is  no  fiduciary  relation  between  the 
particular  tenant  and  remainderman  after 
the  termination  of  the  particular  estate. 
And  if  the  particular  tenant  continues  to 
hold  and  enjoy  the  property  thereafter,  he 
will  be  considered  as  holding  it  adversely 
to  the  remainderman  unless  it  be  shown 
affirmatively  that  he  holds  it  by  his  author- 
ity or  permission.  He  will  not  be  considered 
as  tenant  at  will  or  at  sufferance  of  the  re- 
mainderman, but  is  like  any  other  person 
who  wrongfully  holds  and  enjoys  the  prop- 
erty of  another.  His  case  is  very  different 
from  that  of  a  lessee,  holding  over  after 
the  expiration  of  the  lease ;  in  which  case, 
the  law  implies  a  tenancy  from  year  to 
year,  on  the  terms  of  the  lease,  as  being 
consonant  alike  to  the  justice  of  the  case 
and  the  presumed  intention  of  the  parties. 
In  the  case  of  a  particular  tenant  holding 
over  after  the  right  of  possession  of  the 
remainderman  accrues,  there  is  no  founda- 
tion, in  any  prior  contract  of  the  parties, 
for  such  an  implication. 

Lastly  it  was  contended  that  the  posses- 
sion of  the  defendant  should  have  been  ex- 
pressly found  in  the  special  verdict  to  have 
been  adverse  to  the  title  of  the  plaintiff, 
and  cannot  be  inferred  to  have  been  so  from 
the  facts  therein  found. 

Such  adverse  possession  is,  in  effect, 
foond  in  the  special  verdict.  It  expressly 
finds  that  the  defendant  ''held  uninter- 
rupted possession  of  the  slave  in  contro- 
versy from  the  date  of  her  birth  in  1835 
until  the  institution  of  the  suit,"  which 
was  in  1855 ;  and  it  does  not  find  that  such 
possession  was  by  authority  or  permission 
of  the  plaintiff  or  his  intestate,  nor  any  fact 
from  which  such  authority  or  permission 
can,  however   remotely,    be  inferred. 

242  ^According    to    the    facts   found,  the 
law  of  the  case  is  for  the  defendant ; 

and  certainly  the  court  will  not  presume 
the  existence  of  other  facts  not  found  which 
wonld  make  the  law  of  the  case  otherwise. 
It  will  rather  presume.  In  favor  of  the  ver- 
dict, that  all  the  material  facts  of  the  case 
were  therein  found.  Possession  is  the  in- 
dicium of  title  to  personal  property,  and 
when  found  by  a  special  verdict  to  be  in  a 
defendant,  the  law  infers  it  to  be  adverse, 
in  the  absence  of  any  finding  to  the  con- 
trary. Although  it  is  an  inflexible  rule 
that  the  court  upon  a  special  verdict  cannot 
infer  other  facts  from  those  found,  yet  it  is 
the  province  of  the  court  to  make  all  legal 


inferences  from  the  facts  found  in  the  ver- 
dict. 1  Rob.  Pr.  (old)  373  and  cases  cited ; 
3  Munf.  1;  5  heigh  615;  4  Id.  37;  11  Id. 
281 ;  4  Gratt.  16.  The  cases  relied  on  in 
the  argument  to  show  that  the  possession 
of  the  defendant  must  be  found  in  the  ver- 
dict to  be  adverse  or  will  not  be  inferred  by 
the  court  to  be  so,  are  not  in  conflict  with 
the  principle  as  above  laid  down.  Williams 
V.  Snidow,  4  Leigh  14,  and  Purcell,  &c.  v. 
Wilson,  4  Gratt.  16,  were  referred  to.  Both 
of  these  cases  were  writs  of  right,  and  ac- 
cording to  the  facts  found  in  each,  the  pos- 
session of  the  defendant  was  clearly  not 
adverse.  In  the  former,  an  executory  con- 
tract for  the  sale  of  land  was  rescinded  by 
mutual  consent  of  parties,  and  while  the 
vendee  remained  in  possession  thereafter, 
without  paying  any  rent  and  without  pre- 
tence of  title,  the  original  vendor  conveyed 
the  land  to  the  intermediate  vendor,  and 
the  question  was,  whether  the  deed  operated 
to  pass  the  legal  title  to  the  land;  in  other 
words,  whether  such  possession  was  adver- 
sary to  the  grantor ;  and  the  court  held  that 
it  was  not.  The  latter,  was  an  action 
brought  by  one  coparcener  against  another 
or  the  assignee  of  another,  and  the  posses- 
sion of  the  defendant  was  held  not  to  be 
adverse,  the  verdict  not  having  found 
243  an  actual  disseisin  or  ouster  *of  the 
demandant  nor  facts  which  in  law 
constitute  such  actual  disseisin  or  ouster. 
See  also  Pownal  v.  Taylor,  10  Leigh  172, 
which  admits  of  a  similar  explanation. 

These  cases  depend  on  this  principle ;  that 
a  possession  not  adversary  in  its  com- 
mencement will  be  presumed  not  to  be  ad- 
versary in  its  continuance,  unless  and  until 
the  presumption  be  repelled  by  proof  that 
the  party  in  possession  claimed  to  hold  ad- 
versely to  the  other  party  and  with  his 
knowledge.  But  the  principle  does  not  ap- 
ply to  this  case.  Here  the  possession  of 
the  defendant  was  adversary  in  its  com- 
mencement ;  that  is  after  the  right  of  pos- 
session of  the  remainderman  accrued. 
Until  then  the  defendant  held  under  his 
own  title,  and  he  never  at  any  time  held 
under  the  title  of  the  remainderman. 

The  judgment  of  the  Circuit  court  is  re- 
versed and  judgment  rendered  on  the  special 
verdict  for  the  defendant. 

Judgment  reversed,  and  entered  for  the 
defendant  below. 


244  *  Henry  v.  Graves. 

April  Term,  1861.  Richmond. 

(Absent  Leb,  J.) 

Qlfts— Wife's  Remainder  In  Slaves. «— A  husband  in  the 
lifetime  of  his  wife,  makes  an  absolute  ffif t  of  bis 
wife's  remainder  in  slaves,   by   deed  which   is 

Hlifts— Wife's  Remainder  In  Personalty.— In  Moor- 
man V.  Smoot  28 Gratt  85,  tbe  court  said:  "The  rule 
is  well  settled,  that  where  a  wife  has  a  vested 
remainder  in  personal  estate,  expectant  on  the  death 
of  a  life  tenant,  and  both  the  wife  and  the  tenant 
for  life  outlive  the  husband,  the  wife  Is  entiUed  by 
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and  cestui  que  trust.  2  Sug.  Vend.  936. 
A  court  of  equity  will  not  assist  to  create 
a  trust  in  favor  of  a  volunteer,  but  where 
the  trust  is  actually  created,  equity  will 
enforce  its  execution.  And  a  party  may  so 
constitute  himself  a  trustee,  that  a  court  of 
equity  will  execute  the  trust  in  favor  of  a 
volunteer.     Ellison  v.   Ellison,  6  Ves. 

250  R.  656;  *1    Leading  Cases   in  Equity 
199   Marg.    and   notes.  Am.  ed.  1859. 

But  it  is  unnecessary  to  consider  further 
the  subject  of  trusts,  as  none  was  created, 
or  intended  to  be  so,  in  this  case. 

Then,  was  the  gift  in  this  case  executed 
or  executory?  In  form  it  is  certainly  an 
executed  gift.  It  is  by  a  present  conveyance 
of  an  interest;  not  a  contract  for  a  future 
conveyance.  If  the  interest  had  been  a 
present  or  vested  one,  the  conveyance  would 
certainly  have  been  an  executed,  not  an  ex- 
ecutory gift.  But  the  interest  being  con- 
tingent, it  is  contended  that  It  could  not 
be  conveyed,  and  therefore  the  conveyance 
cannot  be  valid  as  an  executed  gift.  It 
might  in  that  view  still  be  valid,  as  an  ex- 
ecutory, though  in  the  form  of  an  executed 
contract,  if  it  were  founded  on  valuable 
consideration.  A  court  of  equity  would,  in 
that  case,  treat  it  as  a  contract  to  convey, 
when  the  interest,  by  becoming  absolute, 
should  become  capable  of  being  convey^. 
But  being  voluntary,  a  court  of  equity 
would  not  give  effect  to  it  in  that  way, 
since  that  court,  as  before  stated,  never 
assists  a  volunteer  to  perfect  his  title. 

The  question  then  resolves  itself  into  this : 
Can  such  a  contingent  interest  be  conveyed? 
If  it  can,  the  interest  in  this  case  was  con- 
veyed, by  a  good  and  valid  conveyance.  If 
it  cannot,  the  conveyance  is  ineffectual, 
either  as  an  executed  or  an   executory  gift. 

It  is  a  general  rule  that  property  is  not 
only  liable  for  the  owner's  debts  but  may 
be  sold,  or  even  given  away,  at  the  pleasure 
of  the  owner.  2  Spence's  Eq.  Ju.  8%.  It 
was  a  rule  of  the  common  law,  subject  only 
to  a  few  exceptions,  that  **no  possibility, 
right,  title,  nor  any  thing  in  action  should 
be  granted  or  assigned  to  strangers,  for  that 
would  be  the  occasion  of  multiplying  con- 
tentions and  suits. "  Id.  850.  But  the  court 
of  chancery,  from  the  earliest  times,  has 
given  effect  to  assignments  of  every  kind 
.  of  future  and  contingent  interests  and 

251  possibilities  *in  real  and  personal 
property,  if  made  for  valuable  consid- 
eration; Id.  852;  unless  indeed  they  were 
void  for  maintenance  or  champerty.  I^or- 
merly  equitable  estates  and  interests  were 
considered  as  choses  in  action,  and  assign- 
ments of  them  were  treated  only  as  execu- 
tory contracts.  But  a  trust  or  equitable 
estate  is  not  now  considered  a  chose  in 
action.  It  is  a  present  interest  or  estate, 
and  whatever  would  be  the  rule  of  law  if  it 
were  a  legal  estate,  is  applied  in  equity  to 
a  trust  estate.  The  legal  estate  follows  the 
trust  or  equitable  estate  as  its  shsTdow,  into 
whose  hands  soever  the  legal  estate  may 
descend  or  be  conveyed,  except  it  pass  to  a 
purchaser  for  valuable  consideration  with- 
out notice.     Id.  875.     A  trust  or   equitable 


estate  or  interest  may  therefore  now  be  as- 
signed in  equity,  as  a  legal  estate  or  inter- 
est of  the  same  kind  might  be  at  law ;  and 
effect  is  given  to  the  assignment  as  an  ex- 
ecuted, and  not  an  executory  contract.  So 
that  a  voluntary  assignment  of  such  an 
estate  or  interest  is  valid,  if  it  be  complete. 
Id.  880,  907.  So  also  a  voluntary  assign- 
ment of  a  chose  in  action  will  be  effectual 
at  law  or  in  equity,  if  it  be  complete ;  the 
only  question  being  as  to  what  is  necessary 
to  make  it  complete.  Id.  865,  907.  And 
that  question  depends  on  the  circumstances 
of  the  case.  Until  complete,  the  donor,  as 
in  every  other  case  of  executory  gift,  has 
the  locus- peni ten tiae.  As  to  voluntary  as- 
signments of  .contingent  interests,  pos- 
sibilities and  expectancies  in  personal 
chattels,  they  are  valid  if  complete ;  unless 
the  subject  of  the  assignment  be  a  mere 
possibility,  uncoupled  with  an  interest.  Id. 
910.  An  assignment  of  such  a  possibility 
is  ineffectual,  except  as  an  executory  con- 
tract, which  must  of  course  be  founded  on 
valuable  consideration.  A  man  cannot  as- 
sign that  which  does  not  exist.  Id.  866. — 
Though  he  may  make  a  contract,  in  regard 
to  it,  and  if  founded  on  valuable  considera- 
tion the  contract  will  be  enforced  when  and 

so  far  as  may  be  possible. 
252         ♦The  case  of  Meek  v.    Kettlewell,  1 

Hare  R.  464,  23  Eng.  ch.  R.,  decided 
in  1842,  was  much  relied  on  by  the  counsel 
for  the  appellant  in  this  case.  There  M. 
who,  in  the  event  of  surviving  her  daughter 
and  of  the  death  of  her  daughter  without 
issue,  would  as  next  of  kin  be  entitled  to  a 
fund  which  was  vested  in  trustees,  executed 
a  voluntary  assignment  of  her  interest  in 
the  fund  to  the  husband  of  the  daughter, 
and  declared  the  trusts  of  the  assig^nment, 
as  to  part  for  the  benefit  of  M.  herself,  and 
as  to  the  residue  for  the  daughter's  husband. 
No  notice  of  the  assignment  was  given  to 
the  trustees.  The  daughter  afterwards  died 
without  issue ;  and  the  husband  filed  a  bill 
against  the  trustee  and  M.  to  compel  the 
performance  of  the  trust.  Held,  that  the 
voluntary  assignment  did  not  create  a  trust 
which  a  court  of  equity  would  enforce,  and 
the  •  bill  was  dismissed.  In  that  case  the 
interest  conveyed  was  a  mere  expectancy, 
founded  on  a  double  contingency;  and 
though  the  Vice  Chancellor,  in  the  course 
of  his  opinion,  makes  some  dicta  which 
may  tend  to  support  the  position  contended 
for  by  the  appellant's  counsel,  he  concludes 
it  by  saying:  **I  decide  only  that  a  volun- 
tary assignnient  of  a  mere  expectancy,  not 
communicated  to  those  in  whom  the  legal 
interest  is,  does  not  create  a  trust  in  equity 
within  the  principle  of  the  cases  relied  on 
by  the  plaintiff."  This  decision  was  af- 
firmed on  appeal,  by  the  Lord  Chancellor. 
1  Phil.  R.  342,  19  Eng.  ch.  R.  But  it 
can  afford  little  or  no  aid  to  the  appellant, 
and  has  been  much  shaken,  if  not  overruled, 
by  subsequent  decisions. 

In  Kekewich  v.  Manning,  12  Eng.  L.  & 
E.  R.  120,  decided  in  1852,  effect  was  given 
to  a  voluntary  assignment  of  an  equitable 
chose   in  action.     Knight   Bruce,  L.J.,  re- 
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viewed  the  anthorities  very  fully,  and  in 
the  course  of  his  opinion  expressed  himself 
thus:  *'As,  upon  one  hand,  it  is,  on  legal 
and  equitable  principles,  we  apprehend, 
clear,  that  a  person   sui   juris,  acting 

253  freely,    fairly,    *and    with    sufficient 
knowledge,  ought  to  have,  and  has  it 

in  his  power  to  make,  in  a  binding  and 
effectual  manner,  a  voluntary  gift  of  any 
part  of  his  property,  whether  capable  or 
incapable  of  manual  delivery,  whether  in 
possession  or  reversionary,  and  howsoever 
circumstanced ;  so,  on  the  other,  it  is  as 
clear  generally,  if  not  universally,  that  a 
gratuitously  expressed  intention,  a  promise 
merely  voluntary,  or  to  use  a  familiar 
phrase,  nudum  pactum,  does  not  (the  mat- 
ter resting  there)  bind,  legally  or  equita- 
bly." 

la  Voylea  v.  Hughes,  23  Id.  271,  decided 
in  1853-4,  effect  was  given  to  a  voluntary 
assignment  by  deed,  of  a  reversionary  inter- 
est in  stock  standing  in  the  name  of  trustees. 
Stuart,  V.  C,  after  referring  to  the  decision 
in  Meek  V.  Kettlewell,  said:  *'The  sound- 
ness of  the  doctrine  which  treats  a  deed  of 
assignment  complete  in  form,  as  a  mere 
agreement,  although  it  in  terms  assigns 
and  transfers  an  equitable  reversionary  in- 
terest in  personal  property,  and  which  denies 
to  it  in  this  court,  if  voluntary,  any  effect 
as  a  transfer  of  the  right  to  property,  has 
been  much  questioned.  If  that  doctrine  is 
to  prevail,  it  deprives  the  owners  of  rever- 
sionary personal  property  of  the  right  of 
alienation  by  one  legitimate  mode.  As 
abridging  the  right  to  alienation,  it  mate- 
rially lessens  the  value  to  Its  owners,  of 
the  enormous  and  increasing  amount  of  re- 
versionary personal  property.  Fortunately, 
in  the  recent  case  of  Kekewich  v.  Manning, 
a  more  liberal  and  enlightened  view  of  the 
law  upon  this  subject  was  taken."  See 
other  cases  referred  to  in  the  notes  to  Elli- 
son V.  Ellison,  1  Lead.  ca.  in  Eq.  Am.  Ed. 
snpra,  where  the  authorities  on  the  subject 
are  fully  collected  and  commented  on.  See 
also  the  case  of  Joneswft  wife  v.  Obenchain, 
lOGratt.  259- 

In  Dold's   trustee   v.    Geiger's  adm'rs,  2 

Gratt.    98;  this   court  held   that  choses  in 

action  to  which  the   wife  becomes  entitled 

during'    her   coverture,    even    though 

254  they  *be   such    as  are   subject  to  her 
equity,  are  liable  to  the  claims  of  the 

creditors  of  the  husband,  (in  subordination 
of  course  to  her  equity) .  And,  for  the  same 
reason  and  to  the  same  extent,  they  may  be 
•old  or  given  away  by  the  husband ;  as  is 
expressly  said  by  Judge  Stanardin  his  able 
opinion  in  that  case,  in  which  the  other 
indges  concurred.  Id.  pp.  106, 110  and  111. 
Though  his  gift  of  them  would  of  course  be 
iubject  to  her  right  of  survivorship. 

It  may  be  stated  as  the  result  of  all  the 
authorities ;  that  a  voluntary  gift  valid  in 
law  or  equity,  may  be  made  of  any  property 
teal  or  personal,  legal  or  equitable,  in  pos- 
tession,  reversion  or  remainder,  vested  or 
contingent,  and  including  choses  in  action 
unless  they  be  of  such  a  nature  as  that  an 
assignment  of  them  would   be  a  violation  | 


of  the  law  against  maintenance  and  champ- 
erty ;  that  such  a  gift,  to  be  valid,  must  be 
complete,  and  not  executory ;  that  what  is 
necessary  to  the  completion  of  a  gift,  de? 
pends  on  the  nature  of  the  subject,  and  the 
circumstances  of  the  case;  and  that  it  is 
always  sufficient,  though  not  always  neces- 
sary to  the  completion  of  a  gift,  at  least 
between  the  parties,  that  the  donor  do 
everything  in  his  power,  or  which  the  nature 
of  the  case  will  admit  of,  to  make  it  com- 
plete. 

Now  let  us  apply  the  principles  before 
stated  to  this  case.  What  was  the  nature 
of  the  interest  conveyed?  It  was  not  a 
mere  possibility  or  expectancy,  but  a  sub- 
stantial, appreciable  interest.  It  was  a 
legal  interest. — The  wife  had  a  vested  re- 
mainder in  slaves,  expectant  upon  a  life 
estate.  The  particular  estate  and  remainder 
made  together  but  one  absolute  estate  in  the 
slaves. — The  assent  to  the  legacy  of  the 
particular  estate  enured  to  the  benefit  of 
the  remaindermen,  who,  though  not  in 
actual  possession  of  the  remainder  during 
the  existence  of  the  particular  estate,  yet 
had  all  the  possession  of  which  a  remainder 
is  susceptible.  The  remainder  was 
255  *not  a  mere  chose  in  action,  but  at 
most  a  quasi  chose  in  action.  No 
action  was  necessary  to  reduce  it  into  pos- 
session, but  at  the  termination  of  the  life 
estate  it  would  fall  into  the  possession  of 
the  remaindermen  by  operation  of  law. 
The  possession  of  the  life  tenant  was  not 
adverse  to  them,  but  was  in  some  sense 
their  possession,  as  both  held  under  the 
same  title.  The  possession  of  the  remain- 
dermen was  not  that  actual  or  constructive 
possession  which  is  necessary  to  perfect  a 
husband's  title  to  his  wife's  personalty; 
but  was  capable  of  maturing  into  such  a 
possession  by  his  surviving  his  wife  or  the 
life  tenant.  In  that  event  her  interest  in 
the  subject  would  become  absolutely  the 
property  of  him  or  his  assigns,  without  any 
administration  on  her  estate  in  case  of  her 
death  before  actual  possession  obtained.  In 
that  respect,  the  interest  seems  to  differ 
from  a  chose  in  action  proper,  of  the  wife ; 
and  to  be  more  like  her  chattels  real,  to 
which  the  husband  or  wife  is  entitled  ab- 
solutely by  survivorship.  Though  in  other 
respects  the  two  subjects  differ ;  and  espe- 
cially in  this,  that  the  wife's  right  by  sur- 
vivorship to  her  chattels  real  may  be 
defeated  by  the  alienation  of  the  husband 
in  his  lifetime,  even  though  without  con- 
sideration, but  not  by  will;  whereas  her 
right  of  survivorship  to  her  interest  in  re- 
mainder cannot  be  defeated  by  his  aliena- 
tion, even  for  valuable  consideration.  (See 
3  Coke  by  Thomas  Marg.  306  note  M.,  310 
note  O,  where  will  be  found,  in  a  condensed 
form,  a  full  statement  of  the  husband's 
right  in  the  chattels  real  and  personal,  and 
choses  in  action  of  the  wife. ;  That  such 
is  the  nature  of  the  husband's  interest  in 
the  wife's  vested  remainder  in  slaves  ex- 
pectant on  a  life  estate  therein,  is  shown 
by  the  cases  in  this  court  of  Dade  v.  Alex- 
ander, 1  Wash.  30 ;  Upshaw  v.  Upshaw,  Ac. , 
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2  Hen.  A  Munf .  381 ;  and  Wade  v.  Boxley, 
&c. ,  5  Leiffh  442 ;  and  also  by  the  cases  in 
Kentucky  of  Banks'  adm'r  v.   Marksberry, 

3  Litt.  R.  275;  Turner  v.  Davis's 
256      *adm'r,  1   B.    Mon.    R.    152;  Green's 

heirs  v.  Boon,  5  Id.  556;  Ring,  &c., 
V.  Baldridge,  Ac,  7  Id.  535;  Davenport  v. 
Prewett's  adm'r,  9  Id.  94;  and  Sander's 
ex'ors  V.  Sanders,  12  Id.  40.  Whether  the 
rule  thus  established  in  regard  to  slaves  is 
confined  to  them,  or  extends  to  other  tangi- 
ble property,  or  even  to  stocks,  money  and 
other  subjects,  which  are  more  of  the  nature 
of  choses  in  action,  it  is  unnecessary  to 
enquire,  as  the  subject  in  controversy  here 
is  slaves,  and  the  rule  seems  to  be  well 
established  as  to  them. 

Such  being  the  nature  of  the  husband's 
interest  in  this  case,  it  was  clearly  assign- 
able, with  or  without  consideration.  And 
we  think  it  would  have  been  so,  even  if  it 
were  necessary  that  administration  should 
be  taken  on  the  estate  of  the  wife  to  reduce 
the  interest  into  possession  ;  as,  in  that  case, 
the  administrator  of  the  wife  would  be  but 
a  trustee  for  the  assignee  of  the  husband. 
The  interest  being  assignable,  it  was  effec- 
tually assigned,  in  the  best,  if  not  the  only 
way  in  which  it  could  have  been,  at  least 
to  volunteers,  by  deed  duly  recorded.  And 
the  husband  having  survived  his  wife  and 
the  life  tenant,  his  assignees  are  absolutely 
entitled  to  her  share  of  the  slaves,  or  of  the 
proceeds  of  the  sale  thereof.  The  decree 
ought  therefore  to  be  affirmed. 

Decree  affirmed. 


257 


'Farmers  Bank  of  Va.  v.  Kent,  Paine 
&  Kent. 


April  Term,  1861,  Richmond. 
Partnership— Agency— Cam  at  Bar.*— K..  K.  ft  A.  were 
a  firm  doinff  a  wholesale  business  as  merchants  in 
Richmond,  and  in  1840  they  employed  P.  to  carry 
on  a  retail  business  in  Lynchburc,  under  the 
style  of  P.  agent  for  J.  S.  K.,  the  name  of  one  of 
the  partners.  The  publication  was  made  and  the 
sign  put  up  in  the  above  name  as  prescribed  by 
the  statute.  In  18B0,  some  of  the  partners  retired, 
but  the  firm  in  Richmond  was  continued,  new  part- 
ners being  admitted  under  the  name  of  K.,  P.  & 
K. :  J.  S.  K.  continuing  to  be  a  partner  of  the  firm ; 
but  neither  then  nor  at  any  time  after  the  Code  of 
1849  went  into  effect,  was  there  any  new  publi- 
cation as  to  the  agency  in  Lynchburg.  In  18&3 
the  goods  of  K.,  P.  &  K.  in  the  storehouse  of  P.  in 
Lynchburg  were  taken  under  execution  by  his 
creditors.  Held:  The  law  having  been  complied 
with  in  1846.  and  the  present  firm  in  Richmond  be- 
ing a  continuation  of  the  former,  the  goods  are 
not  liable  to  the  creditors  of  P. 

In  February  1853,  the  Farmers  Bank  of 
Virginia  sued  out  of  the  clerk's  office  of  the 

*In  Nat  Bank  v.  Cringan.  91  Va.  861,  21  S.  E.  Rep. 
820.  the  court  said:  "The  only  cases  in  which  the 
statute  (Acts  1839,  ch.  72.  p.  45;  V.  C.  1849,  ch.  146,  S  13,  p. 
686:  V.  C.  1887,  S  2877)  has  come  under  review  in  our 
supreme  court  of  appeals  were  cases  of  agency. 
See  Farmers'  Bank  v.  Kent,  etc.,  16  Qratt.  257;  Penn 
V.  Whitehead.  17  Qratt.  506.  624." 


Circuit  court  of  the  city  of  Lynchburg, 
two  executions  against  the  goods  and  chat- 
tels of  John  J.  Pury^is  and  others ;  and  upon 
these  executions  the  sergeant  of  the  city 
returned  that  they  had  been  levied  upon  a 
lot  of  dry  goods,  the  property  of  J.  J.  Pur- 
vis, found  in  his  storehouse  on  Main  street 
in  the  ^ity  of  Lynchburg.  And  that  the 
property  levied  on  was  claimed  by  the  firm 
of  Kent,  Paine  &  Kent,  who  had  executed 
a  suspension  bond;  which  was  returned 
therewith. 

At  the  June  term  of  the   court   for  1853, 

on  the  motion  of  the  plaintiffs,  Kent,  Paine 

&  Kent  were   summoned   to   appear  at  the 

next  term  of  the  court  to  make  themselves 

parties   to   the   proceeding,    in   order 

258  that  their  claim  *to  the  property 
levied  on  might  be  determined  accord- 
ing to  law.  And  at  the  November  term  of 
the  court  they  having  appeared,  the  court 
made  an  order  that  a  jury  be  empanelled  at 
the  bar  of  the  court  to  try  the  issue — whether 
at  the  time  of  the  levy  of  the  said  execu- 
tions on  the  property  claimed  by  Kent, 
Paine  A  Kent,  and  mentioned  in  the  return 
of  the  sergeant,  the  said  property  levied  on 
as  the  property  of  J.  J.  Purvis  and  as  liable 
for  the  said  debts  mentioned  in  said  proc- 
ess, was  the  property  of  Kent,  Paine  A 
Kent,  and  not  liable  to  be  levied  on  for 
said  debts.  And  on  the  trial  of  this  issue 
Kent,  Paine  A  Kent  were  to  be  considered 
the  plaintiffs,  and  the  said  plaintiffs  be  con- 
sidered as  the  defendants. 

At  the  June  term  1856  the  cause  came  on 
for  trial ;  when  the  jury  found  a  special 
verdict;  the  material  facts  of  which  are 
stated  in  the  opinion  of  Judge  Lee.  And 
upon  this  verdict  the  Circuit  court  rendered 
a  judgment  in  favor  of  Kent,  Paine  A  Kent; 
and  thereupon  the  I'armers  Bank  applied 
to  this  court,  for  a  supersedeas,  which  was 
awarded. 

Mosby,  for  the  appellants. 

J.  O.  Ir.  Goggin  and  Kirkpatrick,  for  the 
appellees. 

LEE,  J.  Waiving  the  question  whether 
Purvis  was  a  trader  within  the  meaning  of 
the  thirteenth  section  of  chapter  145  of  the 
Code  of  Virginia,  and  conceding  for  the 
purpose  of  this  case,  that  he  was  such  a 
trader,  the  important  enquiry  occurs  whether 
previous  to  the  levy  of  the  execution  upon 
the  goods  claimed  by  the  defendants  Kent, 
Paine  A  Kent,  the  provisions  of  the  section 
above  referred  to  had  been  so  complied 
with  as  to  protect  the  property  against  the 
claims  of  the  creditors  of  Purvis. 

The  firm  of  which  that  of  Kent,  Paine  A 
Kent  was  the  continuation,  consisted 

259  of   six    persons,     Horace    L.    *Kent, 
George  F.  Kendall,  George  M.  Atwa- 

ter,  James  S.  Kent,  William  G.  Paine  and 
John  Enders,  (the  last  named  being  a  dor- 
mant partner),  and  they  carried  on  their 
business  under  the  partnership  name  of 
Kent,  Kendall  and  Atwater.  Whilst  thus 
engaged  in  business,  this  firm  on  the  1st  of 
September,  1846,  employed   Purvis  as  their 
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ag^eat  to  conduct  a  g-eneral  dry  goods  busi- 
ness in  I^ynchburg',  at  a  stated  compensa- 
tion, and  for  convenience,  the  business  was 
to  be  conducted  for  them  by  him  as  the 
agent  of  James  ^.  Kent,  one  of  the  part- 
ners. A  written  instrument  evidencing  the 
agreement  was  accordingly  signed  by  Kent, 
&ndall  &  Atwater  and  Purvis,  and  on  the 
7tfa  of  December,  1848,  was  acknowledged 
by  Purvis  and  spread  of  record  in  the  hus- 
tings court  of  Lynchburg.  Immediately 
after  it  was  made,  a  sign  was  placed  over 
the  door  of  the  storehouse  with  '*J.  J.  Pur- 
vis, agent  for  J.  S.  Kent"  inscribed  upon 
it,  and  an  advertisement  was  inserted  in 
a  newspaper  printed  in  Lynchburg  in  the 
name  of  J.  S.  Kent  announcing  that  he  had 
appointed  J.  J.  Purvis  his  agent  for  the 
purpose  of  conducting  a  general  dry  goods 
business  in  Lynchburg;  and  the  same  was 
continued  for  six  weeks  from  the  1st  of  Oc- 
tober, 1846.  The  agreement  appears  to  con- 
template the  continuance  of  the  agency 
for  three  years  only,  but  after  the  expira- 
tion of  that  time  the  business  was  continued 
in  the  same  way  by  the  consent  of  the  par- 
ties until  the  change  in  the  old  firm  and  the 
formation  of  the  new  under  the  partnership 
name  of  Kent,  Paine  &  Kent,  in  Feb- 
mary  1850,  and  by  like  consent  was  con- 
tinned  in  the  same  way  until  the  levy  of  the 
plaintiffs'  execution  was  made.  James  S. 
Kent  was  a  partner  in  both  firms  and  his 
name  was  adopted  by  the  last  named  firm 
for  the  purposes  of  the  Lynchburg  agency 
just  as  it  had  been  by  the  former  firm. 
Indeed  the  firm  of  Kent,  Paine  &  Kent  was 
but  a  continuation  with  a  change  of  part- 
ners, of  the  old  firm  of  Kent,  Ken- 
260  dall  &  Atwater,  and  *the  Lynchburg 
agency  was  continued  without  change 
in  any  respect  except  that  James  S.  Kent 
represented  the  partners  composing  the  new 
firm  instead  of  those  of  the  old. 

The  fair  construction  of  the  acts  of  those 
parties  is  that  those  constituting  thef  firm  of 
Kent,  Kendall  Sl  Atwater  doing  a  wholesale 
dry  goods  business  in  Richmond,  desiriiig 
to  conduct  a  retail  business  in  Lynchburg, 
adopted  the  name  of  one  of  the  partners 
James  S.  Kent,  as  the  partnership  name  for 
the  Lynchburg  concern,  and  in  that  name 
established  the  agency  of  Purvis,  and  put 
up  the  sign  and  published  the  advertisement 
for  the  purpose  of  disclosing  the  name  of  a 
principal  liable  for  the  payment  of  the 
debts  that  might  be  incurred,  as  required 
by  the  act  of  1839 ;  that  after  the  three  years 
contemplated  by  the  written  agreement, 
they  continued  by  consent  to  carry  on  the 
business  in  the  same  way,  and  after  the 
change  in  the  firm  and  the  formation  of 
the  new  firm  of  Kent,  Paine  &  Kent,  James 
S.  Kent  being  a  partner  of  this  firm,  the 
business  was  continued  in  the  same  name ; 
and  after  the  new  Code  took  effect,  as  the 
provisions  of  the  thirteenth  section  of  chap- 
ter 145  had  t>een  complied  with  when  the 
agency  was  first  established,  they  did  not 
deem  it  necessary  to  renew  what  had  been 
then  done. 

Now  no  one  can  doubt  that  parties  carry- 


ing on  business  in  a  particular  partnership 
name  in  one  place  may  do  business  in  other 
places  in  a  different  partnership  name. 
They  may  have  as  many  different  partner- 
ship names  as  they  have  places  of  business. 
The  parties  doing  business  under  the  name 
of  Kent,  Kendall  &  Atwater  in  Richmond 
might  well  carry  on  business  elsewhere  un- 
der a  different  partnership  name,  and  they 
might  adopt  the  name  of  one  of  the  part- 
ners as  the  partnership  name  for  the  Lynch- 
burg concern.  For  where  partners  agree 
that  their   business   shall  be   done  in 

261  the    name   of   one   i>erson,    *whethei: 
himself  interested  in  the  partnership 

or  not,  that  is  the  partnership  name  and 
the  partners  are  bound  by  it.  Collyer  on 
Part.  {  215,  nn. 

And  as  those  parties  might  carry  on  the 
business  in  the  name  of  James  S.  Kent,  I 
can  see  no  reason  why  they  might  not  es- 
tablish an  a  j^ency  of  which  that  firm  should 
be  the  principal,  nor  why  the  act  of  as- 
sembly should  not  be  deemed  sufficiently 
complied  with  if  the  sign  and  advertise- 
ment were  in  that  name  as  the  princi- 
pal. It  certainly  could  not  be  required 
that  the  individual  names  of  all  the 
partners  should  be  stated.  This  would 
involve  very  great  incovenience  in  many 
cases  without  any  real  benefit  to  any 
one.  Partnerships  sometimes  consist  of 
a  great  number  of  partners,  to  name  all 
of  whom  might  be  very  difficult  and  incon- 
venient if  not  impossible;  and  in  the  cases 
in  which  there  might  be  dormant  partners, 
no  such  agency  could  be  established.  Nor 
can  any  useful  purpose  be  accomplished, 
because  if  the  name  of  the  firm  be  given  as 
that  of  the  principal  in  the  agency,  all  the 
partners  ostensible  or  dormant  are  just  as 
much  liable  and  to  the  same  extent  as  if 
their  names  had  been  particularly  specified. 

But  whilst  the  counsel  for  the  plaintiff 
does  not  seriously  controvert  this  proposi- 
tion, he  yet  urgently  insists  that  the  proper 
firm  name  was  not  given,  that  it  should 
have  been  Kent,  Kendall  &  Atwater,  in- 
stead of  James  S.  Kent.  The  error  of  this 
consists,  I  think,  in  the  failure  to  distin- 
guish between  the  two  concerns  at  Rich- 
mond and  Lynchburg.  They  were  in  legal 
contemplation,  separate  and  distinct.  The 
one  was  a  wholesale  and  credit  business, 
the  other  a  retail  business  for  cash ;  they 
were  conducted  at  different  places ;  the  one 
by  the  principals  in  person  under  the  name 
of  Kent,  Kendall  &  Atwater,  afterwards 
Kent,  Paine  &  Kent,  and  the  other  in  the 
name  of  J.  J.  Purvis  agent  for  James  S. 
Kent ;  separate  books  were  kept  and  a 

262  weekly  account  of  daily  sales  *rendered 
by  the  latter  concern   to   the    former. 

Being  different  concerns,  it  was  therefore 
proper  that  the  agency  should  be  conducted 
in  the  name  assumed  for  the  firm  at  Lynch- 
burg, and  the  sign  and  advertisement  in 
that  were  a  sufficient  compliance  with  the 
requirement  of  the  law. 

That  after  the  change  in  the  old  firm  and 
the  formation  of  the  new  firm  of  Kent, 
Paine  &  Kent,   or  after  the  new  Code  took 
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effect,  there  was  no  new  sigfu  or  advertise- 
ment, will  not  defeat  the  right  of  the  de- 
fendants to  have  their  property  protected 
ag'ainst  the  creditors  of  Purvis.  The  new 
firm  was,  as  is  found  by  the  jury,  but  a 
continuation  of  the  old  firm,  and  the  busi- 
ness at  Lynchburg"  was  continued  in  the 
same  name  and  manner  as  during  the  old 
firm.  The  partnership  name  James  8.  Kent 
represented  the  new  firm  just  as  it  had  the 
old  firm,  and  any  new  sign  or  advertise- 
ment would  have  been  the  same  as  those 
which  had  been  put  up  and  published  before 
the  act  took  effect.  As  long  as  the  sign 
remained  over  the  door  and  the  advertise- 
ment in  the  paper  was  unexplained  or  not 
countermanded,  James  S.  Kent  remained 
the  partnership  name  of  the  firm  for  which 
Purvis  did  business  as  agent.  James  S. 
Kent  was  the  ostensible  principal  of  that 
agency,  and  the  other  partners  of  the  Rich- 
mond house  stood  in  the  same  relation  to 
the  Lynchburg  concern  as  William  G.  Paine 
and  John  Enders  did  to  the  concern  of  Kent, 
Kendall  &  Atwater,  and  Robert  G.  Payne 
to  the  concern  of  Kent,  Paine  A  Kent.  If 
Purvis  was  a  bona  fide  agent  and  James  S. 
Kent  a  bona  fide  principal,  the  terms  of  the 
statute  were  satisfied.  So  far  as  the  re- 
quirements go,  it  was  wholly  immaterial 
whether  James  8.  Kent  was  sole  principal 
or  whether  he  had  partners  trading  with 
him  under  his  name  and  who  would  be 
equally  responsible  for  the  debts  of  the  con- 
cern. 

Upon  the  fair  construction  of  the 
263  statute  in  question,  *I  think  what 
was  done  was  sufficient  to  protect  the 
goods  levied  on  (which  the  jury  have  found 
expressly  were  the  property  of  Kent,  Paine 
&  Kent)  from  the  claims  of  the  creditors  of 
Purvis,  and  that  the  Circuit  court  did  not  err 
in  so  deciding.  I  am  of  opinion  therefore 
that  the  judgment  should  be  affirmed. 

The  other  judges  concurred   in  the   opin- 
ion of  Lee,  J. 

Judgment  affirmed. 
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April  Term,  1861,  Richmond. 

[80  Am.  Dec.  706.] 

(Absent.  Allen,  P.) 

I.  Dower— Asst^rnment  of— floneyed  Compenwitlon  In 

Lieu  of.*— Unless  it  is  Impossible  to  assiffn  to  a 
widow  her  dower  in  real  estate  in  specie,  a  court 
of  equity  has  no  power,  under  its  general  Jurisdic- 
tion, afirainst  her  will,  to  decree  a  sale  of  the  real 

*Dower— Asslpiment  of— Moneyed  Compensation  In 

Uen  of.— In  Simmons  t.  Lyles,  27  Oratt.  030,  it  was 
said:  "The  court  is  not  authorized  to  substitute  a 
commutation  or  a  compensation  in  money,  merely 
because  dower  in  kind  may  prove  to  be  injurious  to 
the  interests  of  heirs  or  creditors.  The  riffht  of  the 
widow  is  a  le&ral  one.  and  is  paramount  to  any  and 
every  claim  or  lien  created  by  the  husband  after 
the  marriafire.  In  White  v.  White,  &  als.,  16  Gratt 
964,  this  court  laid  down  the  rule  on  this  subject  in 
the  strongest  possible  manner.    It  was  there  held, 


estate  and  to  provide  her  a  compensation  In  money 
in  lieu  of  her  dower. 
a.  Statute  Concernlnir  Partition— Constractlon  oft— A 

widow  entitled  to  dower  in  the  real  estate  of  her 
deceased  husband,  is  neither  a  Joint-tenant  tenant 
in  common  or  coparcener  with  the  heirs  at  law. 
within  the  meaning  of  the  statute  concerning  par- 
tition. Code,  ch.  124,  p.  536,  so  as  to  authorize  a  court 
of  equity  to  sell  the  whole  estate,  against  her  will, 
and  compel  her  to  receive  a  monied  compensation 
out  of  the  proceeds,  in  lieu  of  her  dower. 

J.  Judicial  Sales— Personalty— Widow's  Share. -m 
decreeing  a  sale  at  the  suit  of  the  heirs  of  a  dece- 
dent's estate  real  and  personal,  except  the  widow's 
share  of  the  slaves,  the  court  should  protect  and 
secure  to  her  her  interest  in  the  proceeds  of  the 
sale  of  the  other  personal  property. 

4.  Deeds— Construction  of— Case  at  Bar.— A  convey- 
ance of  slaves  In  trust  for  S  for  her  life,  and  after 
her  death  to  B  and  the  heirs  of  her  body  forever. 
But  should  B  die  without  heir  or  heirs  of  herlwdy, 
in  that  case  to  C.  The  conveyance  does  not  ^ve 
B  a  separate  estate:  but  upon  her  marriare  and 
the  husband's  possession  of  the  slaves,  the  riffht 
of  B  in  the  slaves  is  vested  in  him. 

Edmund  P.  White,  of  the  county  of  Caro- 
line,   died   about   the  year  1856,    leaving  a 

that  unless  it  was  made  to  appear  that  it  was  im- 
possible to  asslffu  dower  in  the  real  estate,  it  was 
not  competent  for  a  court  of  equity,  in  the  exercise 
of  iu  ffeneral  Jurisdiction,  to  decree  a  sale  of  the 
whole  property,  and  to  provide  a  compensation  in 
money  in  lieu  of  dower  against  the  consent  of  the 
widow,  however  much  it  miffht  be  to  the  interest  of 
the  heirs  to  have  a  sale  of  the  whole,  and  a  moneyed 
compensation  to  the  widow." 

The  principal  case  was  cited  to  the  same  effect  in 
Wilson  V.  Branch.  77  V a.  69,  70. 

In  Hoback  v.  Miller,  44  W.  Va.  687,  29  S.  E.  Rep. 
1014.  the  court  said:  ^'Counsel  for  appellant  cite 
White  V.  White,  16  Oratt  264,  and  Simmons  v.  Lyles, 
27  Gratt  922,  to  the  effect  that  if  the  property  is 
insusceptible  of  asslflmment  in  kind,  in  the  suit  for 
partition,  it  may  be  sold,  and  she  paid  money  in 
lieu  of  dower  in  kind,  and  would  thence  deduce  the 
correlative  riffht  of  the  widow  to  force  a  sale  upon 
the  heirs:  but,  if  those  cases  be  correct.  I  know  of 
none  sustainiuff  the  widow's  riirht  to  sell  the  free- 
hold, out  and  out,  to  get  money  commutation  for 
her  dower.  The  common  law  warrants  no  such 
remedy  to  her.  Nor  can  wc  base  it  on  general  prin- 
ciples of  equity  Jurisdiction:  for,  there  beinp  no 
such  riffht  by  common  law.  equity  will  not  afford  a 
remedy  without  risrht" 

Same— Same— Same— Alienation  of  Land  in  Lifetime 
of  Husband.— While  it  is  true,  as  laid  down  above, 
that  the  widow  cannot  be  compelled  to  receive  a 
compensation  in  money  in  lieu  of  dower  in  land  of 
which  the  husband  died  siezed.  unless  it  is  impossi- 
ble to  asslffu  her  dower  in  kind,  yet  by  statute  (Va. 
Code  1849.  ch.  UO,  sec.  112,  Va.  Code  1887.  sec.  2878),  If 
there  has  been  an  alienation  made  under  decree  of 
court  or  by  the  husband,  in  his  lifetime,  she  cannot 
insist  that  her  dower  shall  be  assigned  in  kind  nor 
can  she  refuse  to  receive  an  equivalent  annuity  in 
lieu  of  dower ;  the  option  in  this  matter  being-  lodged 
by  the  statute  exclusively  with  the  alienee.  Verlan- 
der  V.  Harvey,  86  W.  Va.  879.  IB  S.  E.  Rep.  56:  Hoback 
V.  Miller,  44  W.  Va.  6S7,  29  S.  E.  Rep.  1014. 

tStatnte  Conoemlair   Partition— Construction    of.— 
The  proposition  that  a  widow,  entitled  to  dower  in 
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widow  and  four  infant  children,  and  pos- 
sessed of  a  larg-e  real  estate  of  eleven  hun- 
dred and  fifty  acres,  some  forty  slaves,  and 
stock,  farming'  implements,  Ac,  suitable 
for  such  an  estate,  bank  stock,  &c.  Wood- 
son Wright  qualified  as  administrator 

265  *upon    the   estate,    and  acted  as  such 
until   his  health   failed,   and  he  was 

succeeded  by  P.  h.  Marye.  Mrs.  White 
qualified  as  guardian  of  her  children,  and 
acted  as  such  for  the  eldest  of  them,  John 
B.  White,  until  he  came  of  age  in  1860. 
She  was  removed  from  the  guardianship  of 
the  others,  of  two  of  whom  William  8.  Bar- 
ton became  the  guardian,  and  Charles  Hern- 
don  became  the  guardian  of  the  other. 

In  August  1860  John  B.  White  filed  his 
bill  in  the  Circuit  court  of  Caroline  county, 
in  which  he  states  that  Mrs.  White  is  enti- 
tled to  dower  in  the  real  estate  of  her  late 
husband,  and  that  the  children  are  each  en- 
titled to  a  fourth  thereof.  That  though  the 
estate  is  a  large  one,  yet  from  its  peculiar 
position  dower  cannot  be  allotted  to  the 
widow,  nor  partition  made  among  the  chil- 
dren without  great  injury  to  the  parties; 
and  that  their  interest  will  be  promoted  by 
a  sale  of  the  entire  subject,  and  the  assign- 
ment of  dower  and  distribution  of  the  pro- 
ceeds of  sale  according  to  the  rights  of  the 
parties. 

He  further  states  that  an  equal  division 
of  the  slaves  in  kind  according  to  the  rights 
of  the  parties  cannot  be  made,  and  that  for 
other  causes,  a  sale  of  the  slaves  should  be 
made  and  the  proceeds  of  sale  divided.  But 
if  the  court  should  be  of  opinion  that  Mrs. 
White  is  entitled  to  have  her  third  in  kind, 
he  asks  that  this  third  may  be  assigned  to 
her;  and  the  other  two- thirds  sold,  and  the 
proceeds  of  sale  distributed. 

The  guardians  of  the  infant  defendants 
were  appointed  guardians  ad  litem  to  de- 
fend them  in  this  suit ;  and  they  filed  an- 
swers concurring  in  the  opinion  expressed 
in  the  bill,  that  partition  of  the  real  estate 
could  not  be  conveniently  made,  and  that  the 
interest  of  the  parties  would  be  promoted 
by  a  sale.  And  they  also  concur  in  the 
opinion  that  a  sale  of  the  slaves  would  be 
for  the  interest  of  the  infants.  They  also 
state  that  among  the  slaves  to  be  sold  or 
divided  are  three   named  Billy,    Jim 

266  and  *Carter,  the  offspring  of  a  woman 
named  Nancy,  which  are  claimed  by 

Mrs.  White  as  her  separate  property,  by 
Srift  by  deed  from  her  brother  Lawrence 
Battaile,  Jr. ;  but  which  they  insist  became 
the  property  of  her  husband  upon  her  mar- 
riage with  him.  This  deed  is  filed  with  the 
atnswers;  and  by  it  Lawrence  Battaile,  Jr., 
in  March  1827,  conveys  to  trustees  Nancy 
and  her  two  children  John  and  George  and 
her  future  increase,  in  trust  for  the  benefit 

Uie  real  estate  of  her  deceased  husband,  is  neither  a 
ioint-tenant,  tenant  In  common,  or  coparcener  with 
tbe  heirs  at  law  within  the  meaninsr  of  the  statute 
concemlnc  partition,  was  expressly  approved  in 
Cuto  T.  Kintzel.  27  W.  Va.  76A. 
See  generally,  monoffraptaic  noU  on  "Dower"  ap- 
pended to  Davis  V.  Davis.  S5  Gratt  587. 


of  his  mother  Ann  Hay  Battaile,  for  her 
life,  and  after  her  death  to  *  ^ Ann  Champ 
Battaile,  (Mrs.  White)  and  the  heirs  of  her 
body  forever.  But  should  the  said  Ann 
Champ  Battaile  die  without  heir  or  heirs  of 
her  body,  in  that  case"  he  gives  the  said 
slaves  and  the  increase  of  Nancy,  to  his 
niece  Sarah  Robinson  Battaile;  with  a  fur- 
ther limitation  over  upon  the  death  of  the 
latter  without  heir  or  heirs  of  her  body. 

Mrs.  White  demurred  to  the  bill,  for  want 
of  equity;  and  answered  claiming  her 
dower  in  the  land  and  her  one-third  of  the 
slaves,  in  kind ;  and  objected  to  a  decree  for 
the  sale  of  either. 

A  number  of  witnesses  were  examined 
as  to  the  difficulty  of  assigning  the  widow 
her  dower  in  the  land,  and  dividing  the  re- 
mainder among  the  heirs;  all  of  whom 
expressed  a  very  decided  opinion  that  such 
assignment  and  partition  of  the  land  would 
be  very  injurious  to  the  parties;  and  they 
state  the  grounds  of  their  opinion. — They 
also  express  the  opinion  that  it  would  be 
for  the  interest  of  the  infants  that  the  slaves 
should  be  sold. 

The  cause  came  on  to  be  heard  in  Sep- 
tember 1860,  when  the  court  overruling  the 
demurrer  of  Mrs.  White,  and  being  of  opin- 
ion from  the  evidence,  that  partition  of  the 
real  estate  could  not  be  conveniently  made 
in  kind  without  a  serious  diminution  in  its 
value,  and  that  the  interest  of  the  parties 
interested  would  be  promoted  by  a  sale ;  ap- 
pointed commissioners  to  sell  the  land.  And 
not  deciding  for  the  present  whether 
267  the  Mimitation  over  of  the  slave 
Nancy  and  her  increase  upon  the 
death  of  Mrs.  White  without  issue,  was 
void  or  not,  the  court  appointed  other  com- 
missioners to  allot  to  Mrs.  White  one-third 
of  the  slaves  in  value  of  which  her  husband 
died  possessed,  if  such  partition  could  be 
made. — And  the  cause  was  removed  to  the 
Circuit  court  of  Spottsylvania  county. 

The  commissioners  appointed  to  assign  to 
Mrs.  White  her  share  of  the  slaves,  made 
their  report ;  from  which  it  appeared  that 
they  had  assigned  to  her  two  of  the  descend- 
ants of  Nancy.  And  in  October  1860  the 
cause  came  on  again  to  be  heard,  when  the 
coui:t  confirmed  the  report ;  and  it  appear- 
ing to  the  court  that  the  limitation  over  of 
the  slaves  Billy  and  Carter  descendants  of 
Nancy,  allotted  to  the  widow,  cannot  pos- 
sibly take  effect  until  after  the  death  of  the 
widow,  and  declining  to  decide  whether  the 
said  limitation  is  valid  or  not,  the  commis- 
sioners thereinafter  appointed  to  sell  the 
slaves  remaining  after  the  allotment  of  her 
third  to  the  widow,  were  directed  to  invest 
the  proceeds  of  the  sale  of  the  slave  Jim  in 
Virginia  State  stock  to  await  the  further 
order  of  the  court.  And  commissioners 
were  appointed  and  directed  to  sell  the  slaves 
remaining  which  were  owned  by  the  plain- 
tiff and  the  infant  defendants  in  common, 
and  the  perishable  estate  either  at  public 
or  private  sale,  as  they  should  think  best; 
and  after  paying  the  expenses  of  said  sale 
and  the  costs  of  the  suit,  to  pay  over  the 
nett  proceeds,  to  the  complainant  and  the 
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g'uardians  of  the  infants ;  one-fourth  to  each 
of  the  infants. 

Froni  this  decree  in  the  cause  Mrs.  White 
applied  to  this  court  for  an  appeal,  which 
was  allowed. 

R.  T.  Daniel,  for  the  appellant. 
Barton  and  Hemdon,  for  the  appellees. 

IvEEy  Jm  delivered  the  opinion  of  the 
court : 

The  court  is  of  opinion  that  as  it  is 

268  not  made  to  appear  *that  it   was   im- 
possible to  assig^n  to  the  appellant  her 

dower  of  and  in  the  real  estate  of  her  hus- 
band, it  was  not  competent  for  the  court  of 
equity,  in  the  exercise  of  its  general  power, 
to  decree  a  sale  of  the  whole  property,  and 
to  provide  a  compensation  in  money  to  the 
appellant  in  lieu  of  her  dower,  against  her 
will  and  without  her  consent,  however  much 
it  might  be  to  the  interest  of  the  heirs  at 
law  of  the  decedent  to  have  a  sale  of  the 
whole  estate  and  a  monied  compensation 
allowed  to  the  appellant,  instead  of  a  sale 
of  two-thirds  of  the  estate  and  the  remain- 
der in  the  life  estate  of  the  widow. 

And  the  court  is  further  of  opinion,  that 
a  widow  entitled  to  dower  in  the  estate  of 
her  deceased  husband,  is  neither  a  joint- 
tenant,  coparcener,  nor  tenant  in  common 
with  the  heirs  at  law,  within  the  meaning 
of  the  statute  concerning  partition,  in  the 
Code  of  Virginia;  and  that  therefore  no 
power  is  conferred  by  that  statute  upon  the 
court  of  equity  to  sell  the  whole  estate 
against  her  will  and  without  her  consent, 
and  compel  her  to  receive  a  monied  com- 
pensation out  of  the  proceeds  in  lieu  of  her 
dower. 

And  the  court  is  further  of  opinion,  that 
whether  the  limitation  in  the  deed  of  the 
said  I^awrence  Battaile,  Jr.,  of  the  19th  of 
March,  1827,  was  a  good  executory  limita- 
tion over  or  the  contrary,  (as  to  which  the 
court  deems  it  unnecessary  to  express  any 
opinion),  yet  that  the  said  deed  did  not 
create  a  separate  estate  for  the  sole  and  ex- 
clusive use  of  the  appellant ;  but  that  the 
martial  rights  of  her  husband  attached  upon 
such  interest  as  she  took  under  the  said 
deed,  and  that  such  interest  should  be  dis- 
posed of  as  the  other  personal  estate  of  the 
said  Edmund  P.  White  deceased. 

And  the   court  is  further  of  opinion  that 

if  there  was  other  perishable  personal  estate 

of  the  said  Edmund  P.    White,    besides  the 

said  slaves,  as  seems   to  be  contem- 

269  plated  *by  the  said  decree,  the  failure 
of  the  appellant  to  make  any  express 

claims  to  the  same,  did  not  bar  her  right 
to  an  interest  therein;  and  that  the  Circuit 
court  should  have  respected  her  right  to  a 
distributable  share  thereof,  and  not  directed 
the  whole  proceeds  of  the  sale  of  the  same 
to  be  paid  over  to  the  children  of  the  said  Ed- 
mund P.  White  deceased,  to  her  exclusion. 

Thus  the  court  is  of  opinion  that  the  said 
decrees  are  erroneous. 

Therefore  reversed  with  costs,  and  cause 
remanded,  with  directions  to  proceed  in  the 


same  according  to  the  principles  hereinbe- 
fore declared,  and    further   as    justice   and 
equity  shall  require. 
Which  is  ordered  to  be  certified,  Ac. 

Decrees  reversed. 


270 


*We8t  V.  Ferguson  &  als.* 

April  Term,  1801,  Ricliinond. 


I.  Contcctod  Elections— Costs.*— In  cases  of  con- 
tested elections  before  the  Connty  court,  under 
the  act  of  April  82, 1862,  ch.  71,  pp.  64. 66,  the  Ooanty 
court  has  no  authority  to  give  a  Judgment  for 
costs  to  either  party. 

a.  Same— Same— Wrtt  of  Prohibltloii.t— if  in  such  a 
case  the  County  court  does  give  a  Judgment  for 
costs  to  either  party,  a  writ  of  prohibition  from 
the  Circuit  court  is  a  proper  proceeding  to  arrest 
the  Judement. 

In  June  1856,  Henry  A.  K.  Ferguson  and 
others  filed  their  petition  in  the  County 
court  of  Halifax  county  contesting  the  elec- 
tion of  James  R.  West,  as  sheriff  of  the 
county.  The  proceeding  was  in  form  ac- 
cording to  the  act  of  April  22,  1852,  ch.  71 ; 
and  West  having  appeared  to  maintain  his 
election,  the  case  was  heard  by  the  County 
court  at  its  August  term,  when  the  court 
adjudged  and  declared  that  West   was  duly 


*Por  monoffraphlc  note  on  Blectlmu,  see  end  of 

*Costs.— It  is  by  virtue  of  statute  law  alone  that 
any  Judgment  for  costs,  «o  nomine^  can  be  rendered 
in  favor  of  either  party. 

This  proposition  laid  down  in  the  principal  case 
was  approved  in  Gresham  v.  Ewell,  86  Va.  7,  8, 6  S. 
E.  Rep.  700;  Wilkinson  v.  Hoke,  89  W.  Va.  406,  19  S. 
E.  Rep.  620l 

In  Qresham  v.  Ewell,  86  Va.  8,  6  S.  E.  Rep.  TOO,  the 
court  said:  "Costs,  eo  nomine^  are  not  recoverable 
at  common  law,  and  there  is  no  statute  authoris- 
ing the  recovery  of  costs  in  a  contested  election 
case  in  a  county  courL    West  v.  Ferguson,  tupra.'* 

See  generally,  monographic  noU  on  "Costs'*  ap- 
pended to  Jones  ▼.  Tatum,  19  Qratt  720. 

Jndginents— Void.— In  Ritchie  v.  Sayers,  100  Fed. 
Rep.  680,  the  court  said:  'It  has  been  repeatedly 
held  that  a  Judgment  of  a  court  of  competent  Juris- 
diction, rendered  w;^thout  authority  of  law,  is 
a  nullity.  City  of  Charleston  v.  Seller.  46  W.  Va. 
44,  30  S.  E.  Rep.  162;  Norfolk  ft  W.  Ry.  Co.  v.  Pinnacle 
Coal  Co.,  44  W.  Va.  674,  80  S.  E.  Rep.  100,  41  L..  R.  A. 
414;  Wilkinson  ▼.  Hoke,  89  W.  Va.  408,  10  S.  £.  Rep. 
680:  Manf'g  Co. v.  McGlnnis,  SOW.  Va.  688,  4  S.  E.  Rep. 
782;  West  e.  Ferffuson,  16  Oratt.  S70;  Styles  v.  Coal  Co., 
46  W.  Va.  874,  88  S.  £.  Rep.  287.'* 

tSsme— 5une— Writ  of  Prohibition.— In  Charleston 
V.  Seller,  46  W.  Va.  80,  80  S.  E.  Rep.  164,  the  court  said: 
'*The  Judgment  of  the  circuit  court  being  without 
law  to  sustain  it,  prohibition  is  the  proper  remedy 
to  prevent  its  execution.  Norfolk  ft  W.  Ry.  Co.  v. 
Pinnacle  Coal  Co.  (decided  at  this  term),  44  W.  Va. 
674,  80  S.  E.  Rep.  196;  Wilkinson  v.  Hoke,  89  W.  Va. 
408, 19  S.  E.  Rep.  620;  Manufacturing  Co.  v.  McGln- 
nis, 80  W.  Va.  682,  4  S.  E.  Rep.  788." 

As  to  writs  of  prohibition,  see  alsa  Nelms  t. 
Vaughan,  84  Va.  096,  6  S.  E.  Rep.  704;  Hogan  t. 
Quigon,  29  Qratt.  718,  and  foot-noU;  Ellyson,  «x.  parte, 
80  Qratt.  10,  and  foot-note. 
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elected  sheriff  of  the  county  of  Halifax  for 
the  term  prescribed  bj  law ;  to  commence 
on  the  first  of  the  next  January :  and  then 
proceeded  to  render  a  judgment  against  the 
petitioners  for  the  defendant's  costs.  The 
petitioners  thereupon  applied  to  the  judge 
of  the  Circuit  court  of  Halifax  for  a  writ  of 
prohibition  to  stay  the  enforcement  of  the 
judgment  for  costs.  Upon  this  petition  a 
role  was  made  directing  West  and  the 
County  court  to  show  cause  why  the  writ 
of  prohibition  should  not  be  awarded.  And 
at  the  Octot>er  term  of  the  court  the  case 
came  on  to  be  heard  when  the  court  made 
the  rule  absolute,  and  prohibited  the  defend- 
ant West  from  further  proceedings  to  en- 
force the  judgment  for   costs  against 

271  the  petitioners.     *To   this  judgment 
West  applied  to  this  court  for  a  super- 
sedeas which  was  awarded. 

Macfarland  and  Roberts,  for  the  appel- 
lant. 

Read,  for  the  appellees. 

ROBERTSON,  J.  Costs  were  not  recov- 
erable at  common  law.  It  is  true  that  in 
actions  in  which  damages  were  given  the 
costs  of  the  plaintiff  were  in  reality  con- 
sidered and  included  in  the  quantum  of 
damages,  and  he  thus  indirectly .  recovered 
his  costs,  or  their  equivalent.  But  he  could 
not  do  this  in  actions  in  which  no  damages 
were  given ;  and  the  defendant  could  not, 
in  any  case  whatever,  recover  his  costs, 
cither  directly  or  indirectly. — It  is  by  vir- 
tue of  statute  law  alone  that  any  judgment 
for  costs,  eo  nomine,  can  be  rendered  in 
favor  of  either  party.  3  Black.  Comm.  399 ; 
Com.  Dig.  Tit.  Costs;  Viner's  Abr.  Tit. 
Costs;  1  Rob.  Prac.  (old  ed.)  389. 

The  act  under  which  the  proceedings  in 
this  case  were  had  (acts  1852,  ch.  71)  pro- 
vides that  the  returns  of  the  elections  of 
sheriffs,  and  of  certain  other  officers,  **  shall 
be  subject  to  the  enquiry,  determination 
and  judgment  of  the  respective  county  and 
corporation  courts,"  and  that  *4he  said 
courts  shall  in  judging  of  said  elections, 
proceed  upon  the  merits  thereof,  and  shall 
determine  finally  concerning  the  same  ac- 
cording to  the  constitution  and  laws  of 
this  commonwealth";  but  no  authority  is 
^ivcn  by  it  to  said  courts  to  render  any 
judgment  for  costs.  If  such  authority  ex- 
ists it  must  be  found  in  some  statute  confer- 
ring upon  the  courts  general  power  over  the 
•abject  of  costs.  The  only  enactments  hav- 
ing any  bearing  on  the  question  under  con- 
sideration, are  to  be  found  in  sections  4  and 
8  of  chapter  185  of  the  Code. 

The  fourth  section  authorizes  the  court, 
"upon  any  motion  (other  than  for  a  judg- 
ment for  money),  or  upon  any  interlocutory 
order  or  proceeding,"  to  **give  or  re- 

272  fuse  *costs,  at  its  discretion,   unless 
it  be  otherwise  provided." 

The  eighth  section  declares  that,  '  'except 
where  it  is  otherwise  provided,  the  party 
for  whom  final  judgment  is  ^iven  in  any 
^tion,  or  in  a  motion  for  judgment  for 
money,  whether  he   be  plaintiff  or  defend- 


ant,   shall   recover   his   costs  against    the 
opposite  party." 

Unless  the  proceedings  under  the  statute 
of  1852,  in  the  case  of  a  contested  election, 
can  be  considered  as  a  ^* motion,"  or  an 
** action,"  or  an  ** interlocutory  order  or 
proceeding,"  it  is  clear  that  they  are  not 
embraced  by  either  of  these  sections. 

They  certainly  do  not  fall  within  the 
terms  ** interlocutory  order  or  proceeding"  ; 
and  it  seems  equally  clear  that  they  are 
neither  a  ** motion,"  nor  an  ** action." 
These  words  have  a  well  understood  techni- 
cal meaning,  and  cannot,  by  any  stretch  of 
construction,  be  made  to  embrace  such  pro- 
ceedings as  are  directed  to  be  had  in  cases 
of  contested  elections.  These  proceedings 
are  novel  and  peculiar  in  their  character, 
and  seem  designed  rather  for  the  purpose 
of  ascertaining,  on  behalf  of  the  public, 
who  has  been  duly  elected,  than  of  enabling 
rival  candidates  to  litigate,  on  their  own 
behalf,  the  question  of  right  to  an  office. 
No  contests  can  be  commenced  unless  com- 
plaint of  an  undue  election,  or  false  return, 
is  made  by  fifteen  or  more  of  the  qualified 
voters,  two  of  whom  must  make  oath  or 
affirmation  to  the  truth  of  the  facts  stated 
in  the  complaint.  This  must  be  filed  in  the 
Clerk's  office  within  ten  days  after  the  elec- 
tion, and  the  party  whose  election  is  con- 
tested must  within  ten  days  after  the 
complaint,  be  served  with  a  copy  of  it. 
The  defeated  candidate,  who  is  the  only 
other  party  who  can  be  supposed  to 
have  any  personal  interest  in  the  mat- 
ter, cannot,  at  his  own  pleasure,  enter 
upon  the  contest;  and  it  may  be  com- 
menced and  prosecuted  without  his  knowl- 
edge, or  against  his  wish.  He  is 
273  not  a  necessary  party  *in  any  stage 
of  the  proceedings.  Indeed  the  com- 
plaint may  be  made  and  the  election  set 
aside  when  there  has  been  no  candidate  ex- 
cept the  one  whose  election  is  contested.  In 
this  case  the  defeated  candidate  was  not 
one  of  the  complainants,  and  the  only  thing 
in  the  record  from  which  his  name  is  to  be 
ascertained  is  the  statement,  to  be  found 
in  the  decision  of  the  court,  of  the  number 
of  illegal  votes  upon  his  poll. 

Proceedings  like  these  cannot  be  regarded 
as  a  **motion,"  or  an  **action,"  within  the 
purview  of  the  statutes  regulating  costs 
between  parties. 

Frivolous  contests  are  guarded  against  by 
the  requirement  of  an  affidavit  as  to  the 
truth  of  the  complaint,  by  the  number  of 
complainants  necessary  to  commence  a  con- 
test, and  the  trouble  and  expense  to  which 
they  must  be  subjected  in  prosecuting  it. 
These  safeguards  are  sufficient  without 
superadding  a  liability  for  costs  to  the  party 
whose  election  is  contested.  Such  liability 
would  operate  as  an  undue  discouragement 
to  the  institution  of  a  contest  in  which  the 
whole  community  is  as  much  interested  as 
the  complainants.  The  refusal  to  give 
costs  to  either  party  seems  to  be  the  best 
mode  of  avoiding  the  discouragement  of 
proper  contests  on  the  one  hand,  and  the 
encouragement   of   frivolous   ones   on    the 
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other,  fiut  whether  this  be  so  or  not,  it  is 
enough  for  us  to  know  that  the  legislature 
has  not  authorized  any  judgment  for  costs 
to  be  given  in  such  cases. 

The  County  court  in  rendering  such  judg- 
ment exceeded  its  jurisdiction,  and  a  writ 
of  prohibition  was  a  proper  proceeding  to 
arrest  the  execution  of  said  judgment  for 
want  of  authority  in.  the  County  court  to 
render  the  same. 

In  this  view  of  the  case  it  is  not  necessary 
to  decide  the  question  which  has  been  raised 
as    to  the  right  of  two  of  the   members   of 

the  County  court  to  act  as  justices. 
274         *The  judgment  of  the  Circuit  court 
must    be    afifirmed,     with    costs    and 
damages. 

The  other  judges  concurred  in  the  opinion 
of  ROBERTSON,  J. 

Judgment  affirmed. 


ELBCTIONS. 

I.  SuflFraffe. 

A.  Rights  in  General. 

B.  Virffiaia  Election  Law— Statutes. 

II.  Qnaliflcatlons  of  Voters  and  Office  Holders. 

III.  Rearistration. 

IV.  Validity  of  Elections— Irreamlarlties. 

V.  Commissioners  of  Elections— Tlieir  Duties,  etc. 

VI.  Officers  Elected-  Term  of  Office. 

VII.  Election  Contests. 

VIII.  Procedure. 

A.  Certiorari. 

B.  Mandamus. 

C.  Prohibition. 

IX.  Offences  asrainst  Election  Laws. 

I.  SUPPRAOe. 

A.  RIGHTS  IN  GENERAL. 

Suffrage— The  Rlgrht  Derived  from  the  Constitution 
of  the  State— Leflislatlve   Powers  —  Constitutionality 

of  Statute.— The  ri^ht  of  suffrage  is  derived  directly 
from  the  constitution  of  the  state,  and  we  look  to  it 
to  ascertain  who  may  or  may  not  vote.  It  is  not 
within  the  power  of  the  legislature  to  prescribe  any 
qualifications  additional  to  those  found  in  the  con- 
stitution either  directly  or  indirectly,  and,  since  no 
educational  qualification  is  prescribed  by  the  con- 
stitution none  can  be  required.  The  sole  function 
of  the  lesrlslature  with  respect  to  suffrage,  is  to 
provide  the  method  of  votlnsr,  to  iruard  asrainst  any 
improper  or  fraudulent  conduct  in  connection  there- 
with,  and  to  this  end  it  may  adopt  and  enforce  rea- 
sonable rules  and  regulations,  but  the  enforcement 
of  a  regulation  which  virtually  establishes  a  test  of 
qualification  of  the  voter  in  addition  to  those  pre- 
scribed in  the  constitution  is  unconstitutional  and 
therefore  void.  Pearson  v.  Supervisors,  91  Va.  832, 
21  S.  E.  Rep.  483,  1  Va.  Law  Reff.  170. 

It  was  further  held  in  this  case  that  the  act  of  the 
assembly,  approved  March  6, 1894,  "to  provide  for  a 
method  of  votlnsr  by  ballot"  does  not  contravene 
any  of  the  propositions  stated  above,  and  it  Is  there- 
fore not  unconstitutional. 

Duties  of  Legislature  Concerning:  Electors— Consti- 
tutional Provision.— Under  the  constitution  of  West 
Virginia,  S  11,  art  4,  it  is  the  duty  of  the  legisla- 
ture to  prescribe  the  manner  of  conducting  and 
making  returns  of  elections  and  of  determining 
contested  elections,  and  to  pass  such  laws  as  maybe 


necessary  and  proper  to  carry  out  their  require- 
ments in  this  regard  without  disorder  or  violence 
at  the  polls,  and  to  prevent  corruption  or  fraud  in 
counting  the  votes  ascertaining  the  result  or 
otherwise.    Halstead  v.  Rader.  27  W.  Va-  806t 

County  and  Corporation  Courts— Authority  to  Re- 
move Judges  of  Election.- The  county  and  corpora- 
tion courts  have  full  authority  to  remove  a  judge  of 
elections  for  malfeasance  in  office  or  gross  neglect 
of  duty,  though  he  has  not  been  convicted  by  the 
verdict  of  a  jury  of  any  offenqe.  McDongal  v. 
Guigon,  27  Gratt  133.  See  Lewis  v.  Whittle,  77  Va. 
428:  also,  Neln^s  v.  Vaughan,  84  Va.  698,  5  S.  £.  Rep. 
704. 

B.  VIRGINIA  ELECTION  LAW— STATUTES. 
Australian  Ballot   System— Constitutionality.— The 

act  of  the  assembly  approved  March  6,  1884.  entitled 
"an  act  to  provide  for  the  method  of  voting  by  bal- 
lot*' is  a  valid  act:  and  not  in  conflict  with  Article 
III.  sections  1  and  2  of  the  constitution  of  Virginia, 
nor  with  Article  I,  section  20,  nor  with  Article  I.  sec- 
tion 8,  of  the  Virginia  Constitution.  Nor  Is  it  in 
conflict  with  Article  XIV  of  the  amendments  to  the 
constitution  of  the  United  States.  Pearson  v.  Super- 
visors, 91  Va.  322, 21  S.  E.  Rep.  483,  1  Va.  Law  Reg.  176. 

Virginia  Election  Law— Case  In  Circuit  Court  of 
United  SUtes.— See  the  case  of  Cox  v.  Gilmer  (1898). 
4  Va.  Law  Reg.  229.  decided  in  the  circuit  court  of  the 
United  States,  Western  District  of  Va.  construing 
the  Virginia  election  law.  Act  of  General  Assembly 
of  Virginia,  approved  March  &,  1890.  authorizing 
Judges  of  an  election  to  order  the  arrest  of  any  per- 
son creating  a  disturbance  at  the  polls,  was  held  not 
repugnant  to  the  Constitution  of  Virginia.  See  also , 
Pearson  v.  Board  of  Supervisors,  91  Va.  323,  81  S.  E. 
Rep.  488, 1  Va.  Law  Reg.  176. 

Legislative  Regulation— Time  for  Preparing  Ballot- 
Under  the  statute,  March  6,  1894.  providing  for  vot- 
ing in  booths,  a  limit  to  the  time  for  the  preparation 
of  ballots  was  an  obvious  necessity,  for  which  the 
legislature  had  a  right  to  provide,  and  the  court  can- 
not as  a  proposition  of  law,  decide  that  the  time 
allowed  by  the  statute  is  inadequate.  The  act  places 
no  limit  on  the  number  of  booths  that  may  be  sup- 
plied, and  the  county  courts  have  full  power  to 
multiply  the  voting  precincts  to  meet  the  necessities 
of  the  people.  Pearson  v.  Supervisors.  91  Va.  822,  21 
S.  E.  Rep.  483. 1  Va.  Law  Reg.  176. 

Special  Constables— Their  Duties— Stetntes.— It  was 

held  in  Pearson  v.  Supervisors,  91  Va.  822,  21  S.  E. 
Rep.  483,  under  Act  of  March  6, 1894,  that  the  special 
constables  provided  for  in  said  act  are  sworn 
officers,  charged  with  the  gravest  duty  to  the  public 
in  which  every  citizen  is  Interested,  and  for  failure 
to  perform  their  duty  severe  penalties  are  inflicted. 
Among  these  is  the  duty  to  render  to  those  who  are 
blind  or  unable  to  read  on  account  of  defective  edu- 
cation every  assistance  necessary  to  aid  the  elector 
in  preparing  his  ballot  The  word  "may,**  used  in 
the  fifteenth  section  of  this  act  relating  to  the  duty 
of  special  constables,  is  mandatory  and  not  merely 
permissive  and  directory. 

Secret  Ballot— Duties  of  Special  Constable.— A  vote  by 

ballot  fx  vi  termini  implies  a  secret  ballot :  and  the 
secrecy  of  the  ballot  is  a  right  which  inheres  in  the 
voter ;  but  a  blind  man  or  a  man  unable  to  read, 
must  in  the  nature  of  things  so  far  compromise 
this  right  of  secrecy  asito  obtain  the  aid  of  others  in 
the  preparation  of  his  ballot :  for  which  purpose  a 
constable  is  provided  by  the  statute.  It  is  there- 
fore the  duty  of  the  special  constable,  which  he  is 
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sworn  to  faiUifnlly  execute,  to  assist  tlie  voters  in 
preiMiriiiff  their  ballot,  when  requested,  to  observe 
all  his  riffhts  and  to  keep  the  secrecy  of  his  ballot 
inriolate.  Pearson  v.  Supervisors,  91  Va.  82S.  21  S.  E. 
Bep.48S. 

CoBftnctlooof  BIcction  Statutes.— It  is  said  by  the 
coartin  Loomis  v.  Jacksoo,  6W.  Va.  691,  that  "Elec- 
tion statutes  are  to  be  tested  like  other  statutes ; 
bot  with  a  leaning  to  liberality,  in  view  of  the  ffreat 
pnhlic  purpose  which  they  accomplish  ;  and  except 
wbere  they  specifically  provide  that  a  thinff  shall  be 
done  in  the  manner  indicated,  and  not  otherwise, 
their  provisions,  designed  merely  for  the  informa- 
tion and  guidance  of  the  officers,  must  be  regarded 
as  directory  only :  and  the  election  will  not  be 
defeated  by  a  failure  to  comply  with  them,  pro- 
Tided,  the  irregularity  has  not  hindered  any  who 
were  entitled  to  vote  from  exercising  the  right  of 
suffrage,  or  rendered  doubtful  the  evidence  from 
which  the  result  was  to  be  declared." 

IL  QUAUPICATION5  OP  VOTERS  AND  OPHCB 

HOLDERS. 

Reqwirenents  for  Citlaeeiiship— Evidence  of  Naturai- 
Izstlon- Parol  Bvldeoce  Inadmissible.— The  law  re- 
quires that  an  alien,  in  order  to  become  a  citisen, 
must  be  naturalized  in  a  court  of  record  and 
admitted  to  citizenship  by  the  Judgment  of  such 
coart :  therefore  if  it  is  claimed  that  an  alien  has 
been  naturalized  in  a  certain  court,  and  this  is  the 
only  court  in  which  he  claimed  to  have  been  natu- 
ralized, and  on  examination  of  the  record  it  is  shown 
that  no  record  was  made  of  naturalizing  such  alien, 
it  cannot  be  proved  by  parol  evidence  that  such 
alien  was  naturalized,  and,  by  inadvertence  no 
record  was  made  thereof ;  nor  can  the  citizenship  of 
an  alien  under  such  circumstances  be  presumed  by 
mroof  of  his  having  held  real  estate  or  of  his  having 
voted  or  held  office  or  by  other  circumstances. 
Dryden  v.  Swinburne,  20  W.  Va.  90. 

Natnrallzatlonof  a  Father— Effect  on  5on.— By  sec- 
tion 2171  of  the  revised  statutes  of  the  United  States 
if  the  father  be  naturalized,  while  his  son  under 
the  age  of  21  is  residing  with  him  in  the  United 
States,  his  son  will  also  be  considered  a  citizen  : 
bat  if  at  the  time  of  the  naturalization  of  the  father 
the  son  is  over  the  age  of  21,  such  naturalization 
does  not  affect  the  character  of  the  son  as  an  alien, 
even  though  the  father  was  naturalized  before  the 
first  of  Dec  1878,  when  revised  statutes  of  the  United 
Sutes  went  into  operation.  Dryden  v.  Swinburne, 
»  \V.  Va.  9a 

Natnrallzatlon  of  Aliens— Authority  of  the  Court  to 
Astedsts  its  Order.— No  court  of  the  United  States 
has  authority  or  power  in  naturalizing  an  alien  to 
declare  in  its  order  that  such  alien  shall  be  deemed 
a  citizen  from  a  time  prior  to  the  making  of  the 
order :  if  such  declaration  is  made  it  is  unauthorized 
and  void  so  far  as  such  declaration  is  concerned, 
and  he  is  a  citizen  only  from  the  time  such  order  is 
made.   Dryden  v.  Swinburne,  20  W.  Va.  91. 

Exteosloa  of  Clty*s  Boandary— Effect  on  Voter's  Pri v- 

■•CM.— The  Act  of  the  Assembly.  Sess.  1800-7,  p.  035, 
extending  the  boundaries  of  the  city  of  Richmond 
was  held  in  Wade  v.  City  of  Richmond,  18  QratL  688, 
to  operate  upon  the  municipal  relations  of  the 
inhabitants  of  the  territory  annexed  to  the  city  but , 
to  political  elections  they  were  still  to  vote  as  part  of  j 
the  county  of  Henrico.  ! 

CmsIm  of  Land  for  District  of  Colombia— Effect  on 
^•••w.— A  person  who,  at  the  time  of  the  cession  of 
the  District  of  Columbia  to  the    United    States, 


resided  in  that  part  of  the  county  of  Fairfax  which, 
by  the  said  cession,  was  comprehended  in  that  dis- 
trict, and  who  has  continued  to  reside  there  ever 
since,  is  not  entitled  to  vote  for  members  of  the 
General  Assembly:  notwithstanding  he  was  born  in 
Virginia  and  possesses  a  freehold  therein.  Custts 
v.  Lane,  8  Munf.  679. 

Authority  of  Nominating  Conventions  to  Judge  of 
Qoalliicatlons  of  Its  flemlMrs.— In  passing  on  the  right 
of  nominees  for  public  office  to  appear  on  the  election 
ballots,  the  supreme  court  in  Marcum  v.  Ballot  Com- 
missioners, 42  W.  Va.  268,  26  S.  £.  Rep.  281,  recognizes 
the  right  of  the  convenUon  making  the  nominations 
to  judge  of  the  election,  qualifications,  and  returns 
of  its  own  members,  and  will  not  go  back  of  its 
action  to  inquire  as  to  the  right  or  title  of  delegates 
admitted  by  it  as  members. 

Disqualification  of  Elected  Offioer-Efffect  am  to  His 
l>efeated  Opponent.— Where  two  parties  are  opposing 
candidates  for  the  office  of  sheriff,  and  the  one 
receiving  the  highest  number  of  votes  disqualifies 
himself  from  holding  the  same  by  contracting  to 
farm  or  sell  the  office  or  a  portion  thereof,  such 
fact  does  not  confer  any  interest  in  the  office  on  the 
party  receiving  the  minority  of  the  votes  cast  at  the 
election.  State  v.  Matthews,  44  W.  Va.  878,  29  S.  £. 
xcep.  Vv4. 

Election  of  Alien— incompetent  Candidate— Effect.— 
If  an  alien  and  a  citizen,  eligible  to  office  are  rival 
candidates  for  the  same  office,  and  the  alien 
receives  a  majority  of  the  votes  cast  though  such 
alien  be  declared  incompetent  by  the  court  in  the 
contest  between  them,  the  citizen  having  received 
only  a  minority  of  the  votes  cannot  be  declared 
elected  to  the  office  ;  but  it  must  be  held  to  be  vacant. 
Dryden  v.  Swinburne,  20  W.  Va.  91.  See  State  v. 
Matthews,  44  W.  Va.  872,  29  S.  £.  Rep.  994. 

Justice  Convicted  of  Pelony— Porfeiture  of  Office- 
Effect  of  Pardon.— A  justice  of  the  peace  was  con- 
victed of  the  felony  of  malicious  stabbing,  sentenced 
to  the  penitentiary,  confined  there,  and  then  par- 
doned. Held,  the  conviction  and  judgment  for  this 
felony,  was  a  forfeiture  of  his  office  of  justice,  and 
incapacitated  him  from  afterwards  acting  under  his 
commission:  and  the  pardon  neither  avoided  the 
forfeiture,  nor  restored  his  capacity.  Com.  v. 
Pugate,  2  Leigh  724. 

Selling  or  ParmlngOutOfflce— West  Virginia  5tatute 

Construed.— The  provision  of  West  Virginia  Code 
1808,  ch.  7.  sec.  6,  concerning  the  selling  or  farming 
out  of  offices  is  held  to  mean  that  the  parties  are 
disabled  from  holding  the  term  of  office,  the  whole 
or  part  of  which  was  thus  sold  or  contracted  to  be 
sold,  whether  the  term  of  office  be  an  existing  or  a 
future  term  of  office,  not  then  in  existence;  but  it  is 
only  the  term  of  office  contracted  for,  that  these 
parties  are  disabled  from  holding:  and  their  com- 
petency to  hold  a  future  office  is  not  affected,  unless 
the  contract  is  to  sell  or  farm  a  future  office,  and 
then  he  is  incompetent  to  hold  only  the  future 
office  so  sold  or  farmed.    Dryden  v.  Swinburne,  20 

W  Va  91 

III.  REai5TRATION. 

Board  of  Registration— Acting  in  Judicial  Capacity— 
Not  Subject  to  Civil  Action.— Acting  under  the  provi- 
sions of  S  8,  ch.  78,  Acts  of  I860  (W.  Va.),  the  members 
of  the  County  Board  of  Registration  passing  upon 
the  right  of  a  party  to  be  registered  or  not,  were 
acting  in  a  judicial  capacity,  and  if  they  acted 
within  their  Jurisdiction,  limited  by  the  statute, 
they  could  not  be  amenable  in    a  civil    action. 
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Pansier  v.  Parsons,  « W.  Va.  4S6.  It  Is  said  in  this 
case,  that  It  seems,  therefore,  settled  that  where 
the  snbject-matter  and  the  person  are  within  the 
Jurisdiction  of  the  courts,  the  jndffe,  whether  of  a 
superior  or  inferior  court.  Is  not  subject  to  a  civil 
action  for  any  matter  done  by  him  in  the  exercise 
of  his  judicial  functions.  He  is  not  bound,  at  the 
peril  of  an  action  for  damages,  or  personal  contro- 
versy, to  decide  rlffht,  in  matter  either  of  law  or 
fact:  but  to  decide  according  to  his  own  convictions 
of  riffht,  of  which  his  recorded  Judgment  is  the 
test,  and  must  be  taken  to  be  conclusive  evidence. 

Registration— Mandamus  —  Wlien  Proper.  —  Where 
under  the  Code  of  1887,  S  88,  a  voter  appealed  from 
refusal  of  the  registrar  to  allow  him  to  register,  the 
answer  of  the  registrar  that  the  voter  did  not  offer 
to  qualify  as  to  his  right  to  vote,  and  that  he  was 
not  entitled  to  vote,  was  held  to  be  no  defence  to  an 
application  for  mandamus  to  compel  the  registrar  to 
transmit  to  the  court  the  grounds  relied  on  by  the 
appellant,  and  the  reasons  for  his  refusal  to  register 
him.    Coleman  v.  Sands,  87  Va.  689,  18  S.  E.  Rep.  148. 

Right  to  inspect  Registration  Books— nandamus.— A 
mandamus  will  lie  to  compel  a  registrar  to  allow  any 
citizen  to  inspect,  and  take  copies  of  the  registration 
book,  although  he  is  allowed  no  compensation  for  so 
doing;  the  books  being  of  a  public  nature,  in  which 
every  citizen  has  an  interest;  and  more,  the  statute 
provides  for  such  Inspection  in  plain  language. 
Clay  V.  Ballard.  87  Va.  787, 18  S.  E.  Rep.  202. 

Right  to  inspect  Registration  Boolcs— Mandamiu.— 

Mandamus  will  lie  to  compel  a  custodian  of  the  regis- 
tration books  to  allow  a  petitioner  to  see  the  poll 
books  in  his  possession,  under  Code  of  1887,  S  84,  pro- 
viding that  the  registration  books  shall  be  at  all 
times  open  to  public  inspection,  and  section  132.  of 
the  Code,  providing  that  the  poll  books,  being 
lodged  with  the  clerk,  shall  remain  "for  the  use  of 
persons  who  may  choose  to  inspect"  them.  Keller 
V.  Stone,  96  Va.  667.  S2  S.  E.  Rep.  454. 

5ame— Liberal  Construction  of  Statutes.  —The  pro- 
vision of  the  Virginia  Statute,  Code  1887.  S  84,  which 
provides  that  the  registration  books  "shall  at  all 
times  be  open  to  public  inspection*'  was  Intended  as 
a  safeguard  against  fraud  and  must  be  liberally 
construed.  Clay  v.  Ballard,  87  Va.  787,  18  S.  E.  Rep. 
962. 

IV.  VAUDITV  OP  BLECTiONS-IRRBaULARITIBS. 

Local  Elections— Failure  to  Comply  with  Require- 
ments of  Statute— Effect— Parol    Evidence.- Where  a 

question  was  submitted  to  the  voters  of  the  county 
of  Clarke,  under  Acts  of  1879-80,  p.  271,  which  made 
it  the  duty  of  the  sheriff  of  the  county  to  post  no- 
tices of  the  election  at  every  voting  place  in  the 
county  within  a  prescribed  period  preceding  the 
election,  the  failure  on  the  part  of  the  sheriff  to 
post  the  notices  as  required,  invalidates  the  election. 
Haddox  v.  County  of  Clarke,  79  Va.  677. 

It  was  also  held  in  this  case  that  on  application  for 
liquor  license  where  such  an  election  has  taken 
place,  that  parol  evidence  Is  admissible  to  prove 
that  notices  of  the  election  had  not  been  posted,  or 
that  other  plain  and  express  provision  of  the  stat- 
ute, providing  for  the  election  had  not  been  com. 
plied  with.    See  Chalmers  v.  Punk,  76  Va.  717. 

Concerning  the  Holding  of  Elections— Provisions 
Directory.- Many  of  the  provisions  of  the  law  in 
regard  to  the  manner  of  holding  and  conducting 
the  elections  and  counting  the  votes  and  certifying 
the  result,  must  be  held  to  be  directory  only,  and 
Intended  to  point  out  to  inexperienced  and  ignorant 


persons,  who  are  sometimes  necessarily  called  upon 
to  act  as  election  officers,  a  plain,  easy  and  direa 
way  by  which  they  are  to  attain  the  great  end  of 
their  creation,  viz.:  to  ascertain  the  true  result  of 
the  election.  And  when  the  true  result  of  a  legal 
election  has  been  ascertained,  or  can  be  ascertained, 
by  the  officers  charged  with  the  performance  of  this 
duty,  no  Irregularity,  mistake  or  even  fraud  com- 
mitted by  any  of  the  officers  conducting  the  elec- 
tion, or  by  any  other  person,  can  be  permitted  to 
defeat  the  fair  expression  of  the  popular  .will  as 
expressed  in  said  section.  Fraud  in  such  case  is 
never  to  be  presumed,  but  must  be  particularly 
alleged,  especially  when  the  act  charged  as  a  fraud 
may  be  Innocent  Loomis  v.  Jackson,  6  W.  Va.  618, 
690. 

Directory  Requirements— Non-Compliance  with— Va- 
lidity of  Elections.— Any  provision  in  regard  to  the 
matter  of  holding  and  conducting  elections,  count- 
ing votes  and  certifying  the  result,  must  be  re- 
garded as  directory  only,  and  when  the  true  result 
has  been  or  can  be  ascertained,  no  irregularity  or 
even  fraud  by  the  officer  of  the  election,  or  by  any 
other  person,  can  be  permitted  to  defeat  the  popu- 
lar will  as  expressed  thereat  Loomis  v.  Jackson, 
6  W.  Va.  618.  See  Dial  v.  HoUandsworth,  80  W.  Va.  1, 
19  S.  E.  Rep.  667;  also,  Snodgrass  v.  Wetzel.  44  W. 
Va.  56,  29  S.  E.  Rep.  1086.  In  this  last  caise  the  de- 
feated candidate  for  clerk  of  the  county  court  asked 
to  have  the  vote  from  a  certain  precinct  thrown 
out  on  the  ground  that  the  two  poll  clerks  divided 
the  ballots  between  them  and  each  signed  his  own 
name  and  the  name  of  the  other  clerk,  instead  of 
each  signing  his  own  name  on  each  ballot  as  di- 
rected by  the  statute;  this  was  done,  however,  in  the 
presence  of  the  election  judges  and  of  each  other. 
It  was  held  to  be  a  ministerial  act  and  capable  of 
being  validly  done  by  an  agent  The  conrt  said, 
however,  that  if  one  person  standing,  by  another, 
authorizes  him  to  sign  his  name.  It  is  not  an  act  of 
agency,  but  is  regarded  as  the  very  signature  of 
the  party  himself,  as  if  done  by  himself.  And  in  the 
case  of  Dial  v.  HoUandsworth,  29  W.  Va.  1. 19  S.  £. 
Rep.  567,  the  court  went  so  far,  in  order  to  uphold 
a  fair  result,  that  it  ignored  the  act  of  officers  of 
the  election  in  appointing  two  poll  clerks  without 
a  shadow  of  authority,  and  the  acting  of  such  un- 
lawful poll  clerks  of  the  same  political  party  in 
preparing  the  ballots  of  illiterate  voters  in  separate 
rooms,  with  every  opportunity  to  falsify  the  ballots. 

Politics   of  Ballot   Clerks  — Directory    Provision.— 

While  the  election  law  requires  the  ballot  clerks  to 
be  of  opposite  politics,  the  mere  fact  that  such  is 
not  the  case  is  not  alone  sufficient  to  justify  the 
exclusion  of  the  poll  from  the  court  Dial  v.  Hoi- 
landsworth,  89  W.  Va.  1,  19  S.  E.  Rep.  667. 

Commissioners  Unlawfully  Appoint  Two  Additloaal 
Ballot  Clerks-Effect  on  Validity.— It  is  sat  d  further  In 
the  opinion  of  this  case,  that  while,  ordinarily,  such 
misconduct  on  the  part  of  the  judges,  unexplained, 
raises  grave  suspicions,  and  would  require  but  a 
small  amount  of  additional  evidence  to  destroy  the 
presumption  of  fairness  and  sustain  the  charge  of 
corruption,  yet  such  conduct  may  be,  as  it  was  in 
this  case,  satisfactorily  explained  so  as  to  excuse 
their  conduct  Dial  v.  HoUandsworth,  89  W.  Va.  1, 
19  S.  £.  Rep.  667. 

Directory  Provisions.— Commissioners  of  election 
appointed  at  the  May  term  of  court  when  the  statute 
directed  that  they  be  appointed  at  the  April  term, 
were  deemed  validly  appointed,  the  court  consider- 
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luff  the  mroTision  directory  only.  Redd  ▼.  Super- 
Tlsors,  81  Oratt.  606. 

Imcniarlty  In  Blectioa  Review  by  Certlonirl— Cor- 
ncted.— At  an  election  for  county  officers,  four 
perMUs  who  had  not  registered,  were  allowed  to 
deposit  ballots,  hut  were  subsequently  and  before 
the  whole  TOte  was  counted,  declared  by  the  election 
officers  to  be  Improper  voters.  On  beinff  called 
hefore  the  officers  they  were  sworn  as  to  the  char- 
acter of  the  ballots  deposited  by  them,  and  four 
ballots  were  accordingly  destroyed,  which  did  not 
chaBffe  the  result  of  the  election.  The  election 
officers  certified  certain  i>arties  as  having  received 
the  highest  number  of  votes,  and  the  board  of  super- 
visors set  the  election  aside  because  of  the  irregu- 
larity mentioned,  and  ordered  another  election. 
Suheeqnently,  the  parties  who  had  been  elected  by 
the  first  vote,  i>etitioned  the  circuit  court  for  a  writ 
of  certiorari  to  supervise  the  proceedings  of  the  board 
of  supervisors.  iTeid,  that  there  was  no  irregularity 
In  the  election,  in  fact  or  in  law,  that  would  be  suffi- 
cient to  invalidate  the  election,  according  to  the 
provisions  of  S  >8.  Acts  1868;  and  that  it  was  a  proper 
case  for  review  by  a  higher  courL  Burke  v.  Monroe 
Ca,  4  W.  Va.  871. 

loioraudltles  la  Noldiiiff  Electioii— Effect.— Mere 
informalities  on  the  part  of  election  officers  in  hold- 
ing, and  ascertaining  and  declaring  the  result  of  an 
election,  unless  otherwise  provided  by  statute  will 
not  vitiate  an  election  in  other  respects  fair  and 
ImpartiaL  Knight  v.  Town  of  West  Union,  45  W.  Va. 
IM.  88  S.  S.  Rep.  168. 

Electtoa  Valid  Thongh  Held  and  Certified  by  Only 
Twe  Jndgcs.— An  election  held  in  Halifax  county  by 
only  two  Judges  of  election  and  certified  by  them  is 
Talld,  and  the  commissioners  of  election  may  be 
compelled  by  mandamus  to  count  the  vote  so  certi- 
fied. Keesee  v.  Melvin,  8  Va.  L.  R.  886,  decided  Nov. 
81,  I866u  In  note  appended  to  this  case  it  is  said,  that 
"the  Jodgment  in  the  principal  case  settled  a  ques- 
tion of  general  interest  which  is  constantly  arising. 
As  no  opinion  was  delivered  it  escaped  the  attention 
of  the  editors,  but  its  importance  to  the  general 
public  is  sufficient  reason  for  reporting  it  at  this 
late  day.** 

Irrefaiarltles  Have  No  Effect— Unless  Result  of  Blec- 
tlM  Is  Thereby  Changed.— It  is  affirmed  in  Loomis  v. 
Jachson.  6  W.  Va.  698,  that  no  irregularity,  or  even 
miscondnct.  on  the  part  of  the  election  officers,  or 
other  persons,  will  vitiate  an  otherwise  legal  elec- 
tion, unless  the  result  thereof  has  been  thereby 
changed,  or  rendered  so  uncertain  as  to  make  it 
impossible  to  ascertain  the  true  result.  A  different 
rule  would  make  the  manner  of  performing  a  public 
duty,  more  important  than  the  duty  itself. 

Clerical  Error- Does  Not  Invalidate  Election.— A  mis- 
take entered  in  the  record  of  the  county  court  in 
relation  to  the  date  of  an  order  concerning  an  elec- 
tion will  not  invalidate  the  election.  Thomas  v. 
Gom..  90  Va.  02, 17  S.  £.  Rep.  788. 

Centonnlty  with  Statute— Sabstantial  Compliance— 
PwsuMption  of  Palrness.— It  is  necessary  that  all  the 
details  required  by  the  statute  in  conducting  an 
election  should  appear  on  the  record;  but  if  it 
appears  from  the  record  that  the  county  court,  with 
the  poll  books,  tally  sheets,  and  certiAcates  of  elec- 
tion from  the  various  precincts  before  it.  has  can- 
vassed the  returns,  and  declared  the  result,  it  will 
be  presumed  to  have  acted  rightly,  unless  the 
contrary  be  made  to  appear.  Minear  v.  Tucker  Go., 
»  W.  Va.  617.  80a  E.  Rep.  660. 


Sane— Election  Cenoemlng  Issue  of  Municipal  ^nds. 

—In  a  municipality  having  less  than  600  voters,  an 
election  confined  solely  to  the  question  of  the  issue 
of  municipal  bonds  is  not  invalid  because  conducted 
in  the  mode  prescribed  for  the  election  of  municipal 
officers,  in  the  absence  of  political  or  party  nomina- 
tions. Knight  V.  Town  of  West  Union.  45  W.  Va.  104. 
88  S.  E.  Rep.  168. 

Election  under  Statute  Afterwards  Repealed— Effect— 
An  election  concerning  the  sale  of  spirituous  liquors, 
held  July  1st,  1886,  under  act  of  Feb.  86,  1886,  was  not 
invalidated  by  repeal  of  that  act  by  the  adoption  of 
the  Code,  S  4808,  May  1st,  1888;  Thomas  v.  Com.,  00 
Va.  08, 17  S.  E.  Rep.  788. 

Provision  by  Implication— Service  of  Sheriff  in  Special 
Election.— The  order  of  the  county  court  directing 
the  sense  of  the  qualified  voters  to  be  taken,  directs 
the  election  to  be  held  by  the  commissioners  of 
election  in  conformity  to  law.  Though  the  order 
does  not  expressly  require  the  sheriff  to  act,  so  far 
as  the  agency  of  the  sheriff  was  rendered  necessary 
by  the  law,  although  not  named  In  the  order,  he  was 
within  its  operation.  Redd  v.  Supervisors,  81  Gratt. 
606. 

V.  COMMISSIONERS  OP  ELECTIONS-THEIR 
DUTIES,  ETC. 

Nature  of  the  Tribunal.— The  county  commissioners 
acting  in  special  session  to  ascertain  the  result  of  a 
contested  election,  are  an  Inferior  tribunal  proceed- 
ing In  a  summary  manner  and  not  according  to  the 
course  of  the  common  law.  This  tribunal  Is  a 
creature  of,  and  Its  proceedings  are  governed 
entirely  by  the  statute;  and  no  provision  Is  made 
for  a  review  of  its  action  or  proceedings  upon 
motion,  appeal,  writ  of  error,  or  9uperte<i€<u.  Cheno- 
with  V.  Commissioners,  26  W.  Va.  884. 

Comoiissioners  of  Election— Their  Duties  Defined.— 
The  commissioners  of  election  are  the  body  to 
compute  and  ascertain  the  number  of  registered 
voters  In  the  county,  the  number  of  votes  cast  at  the 
election,  to  separate  them  and  ascertain  for  whom, 
or  for  what  purpose  the  majority  of  votes  were  casL 
In  ascertaining  and  reporting  the  number  of  regis- 
tered voters  In  the  county  they  are  to  be  guided  and 
controlled  by  the  registration  books.  But  where  the 
register  had  recorded  therein  the  death  or  removal 
of  a  person  registered.  It  was  proper  to  omit  bis 
name  from  the  count.  Redd  v.  Supervisors.  81  Oratt 
606;  Brown  v.  Randolph  County  Court,  45  W.  Va.  887. 
82  S.  E.  Rep.  166. 

Powers  and  Duties  of  Comoiissioners— Election  Re- 
turns— Mandamus.— The  powers  and  duties  of  com- 
missioners of  election,  as  prescribed  by  H  188, 184. 185, 
186, 187  of  the  Code  are  to  ascertain  the  results  of  elec- 
tions from  the  face  of  the  returns.  If  regular,  and  If 
not  regular,  to  summon  any  clerks.  Judges,  etc., 
deemed  necessary  to  Investigate  any  returns  which 
require  It  and  cause  the  Irregularity  to  be  corrected 
as  required  by  the  statute,  and  then  to  ascertain  the 
result  from  the  correct  returns.  When  the  result 
has  thus  been  ascertained  and  signed  by  the  required 
number  of  commissioners,  and  attested  by  the  clerk, 
and  had  an  abstract  of  the  votes  cast  annexed 
thereto,  the  duties  of  the  commissioners  are  com- 
pleted. And  when  returns  have  been  made  and  the 
result  ascertained  in  the  manner  thus  prescribed  by 
law  the  commissioners  cannot  go  behind  the  returns 
and  throw  out  a  precinct.  If  they  do  this,  without 
authority,  the  clerk  maybe  compelled  by  mandamut, 
to  Issue  the  certificate  of  election  to  the  person 
elected  by  the  regular  vote.  McKlnney  v.  Peers,  01 
Va.  684,  88  S.  E.  Rep.  606. 
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Same— ilanner  of  Counting  Ballots.— It  Is  the  leiral 
duty  of  the  board  of  election  canvassers  to  count  all 
ballots  or  parts  of  ballots  where  the  intention  of  the 
voter  appears  from  the  face  of  the  ballots,  thoaffh 
not  marked  or  erased  In  the  plain  manner  directed 
in  the  statute,  and  to  reject  all  ballots  or  parts  of 
ballots  where  such  intention  does  not  appear  from 
the  face  of  the  ballots.  If,  from  the  face  of  his 
ballot,  the  intention  of  the  voter  is  apparent  as  to 
his  choice  of  candidates  for  any  oflQce,  his  vote 
should  be  counted  as  to  such  office,  although  his 
intention  as  to  other  candidates  for  other  offices  be 
not  ascertain  ed,  and  the  ballot  invalid  as  to  them. 
It  is  further  their  duty  to  make  a  careful  record  of 
every  ballot  rejected  by  it.  with  the  reason  therefor, 
and  the  identification  of  such  ballot  as  a  part  of  such 
record.  Dunlevy  v.  County  Court  (W.  Va.).  85  S.  E 
Rep.  966. 

Acts  of  Commissioners— Ministerial  and  Judicial— 
Prohlbitioo.— While  many  of  the  acts  of  the  commis- 
sioners, while  sitting  as  a  board  of  canvassers,  after 
an  election,  are  merely  ministerial,  they  are  not  all 
so;  and  where  such  tribunal,  clothed  by  the  statute 
with  both  ministerial  and  judicial  powers,  Is  merely 
exercising-  its  ministerial  functions,  to  its  action  in 
such  matters  prohibition  will  not  lie;  but  when  it  is 
ezercislnff  its  judicial  functions,  and  Is  proceeding 
In  excess  of  its  judicial  powers,  or  is  usurping  Judi- 
cial powers  which  do  not  belonsr  to  it.  to  such  action 
a  writ  of  prohibition  will  lie.  Brazie  v.  Fayette  Co. 
Com'rs,  85  W.  Va.  213. 

Same— Errors  of  Canvassers.- Mere  errors  and 
Irresrularities  of  such  commissioners,  while  proceed- 
ing within  their  jurisdiction,  are  not  subject  to 
prohibition.  Flemlnfir  v.  Com'rs.  81  W.  Va.  608,  8  S. 
£.  Rep.  267. 

Judicial  and  Ministerial  Duties.— Aside  from  the 
Quasi  judicial  functions  necessarily  incident  to  the 
duties  of  county  commissioners  in  determining  that 
the  ballots,  poll-books  and  certificates  of  election 
returns,  the  legality  of  which  are  in  question,  are 
genuine,  that  they  are  in  fact  the  returns  and  sub- 
stantially in  the  form  prescribed  by  the  statute,  and 
to  correct  them  if  necessary  and  have  them  put  in 
the  proper  form,  the  duties  of  said  commissioners 
are  purely  ministerial,  and  their  judicial  functions 
are  limited  to  the  acts  prescribed  by  the  statute. 
Brazie  v.  Com'rs,  25  W.  Va.  213;  Chenowlth  v.  Com'rs, 
28  W.  Va.  230;  Fleming  v.  Com'rs.  31  W.  Va.  608,  8  S. 
E.  Rep.  267. 

It  had  been  established  by  decisions  of  the  W.  Va. 
court,  prior  to  the  enaction  of  the  present  election 
law— Brazie  v.  Com'rs,  25  W.  Va.  213;  Chenowlth  v. 
Commissioners,  86  W.  Va.  230;  Alderson  v.  Commis- 
sioners, 31  W.  Va.  638,  8  S.  E.  Rep.  274— that  election 
officers  had  conferred  upon  them  both  ministerial 
and  judicial  powers  and  that  certiorari,  and  not 
mandamus,  was  the  proper  remedy  to  review  other 
proceediufifs. 

Board  of  Supervisors— A  Judicial  Tribunal— Power 
Limited  by  the  Statute.— By  the  provisions  of  ch.  3, 
Code  of  W.  Va.  1868,  in  conferring:  upon  the  board  of 
supervisors  the  power  to  call  and  examine  wit- 
nesses, to  compel  the  production  of  papers,  to  open, 
inspect,  examine  and  count  the  ballots  cast  at  an 
election,  and  to  make  all  orders  deemed  necessary 
to  enable  them  to  discharge  their  duties;  and  that 
their  determination  upon  that  subject  should  be 
entitled  to  the  force  and  validity  of  a  judsrment 
until  impeached  on  proper  grounds,  it  was  the  evi- 
dent intention  of  the  legislature  to  establish  a 
judicial  tribunal.    Loomls  v.  Jackson,  6  W.  Va.  616. 


But  it  was  further  held  in  this  case  that  this  special 
court,  having  no  common-law  jurisdiction,  cannot 
permit  amendments  of  notices  and  specifications 
after  the  time  has  passed  when  the  party  themselves 
might  be  allowed  to  correct  omissions  and  supply 
defects. 

Whether  Precinct  Commissioners,  etc..  Were  Sworn- 
Judicial  Question.— When  commissioners  were  assem- 
bled, under  our  statute,  in  special  session,  after  an 
election,  to  canvass  the  votes  cast,  and  the  question 
was  presented  to  them  whether  the  precinct  com> 
missloners,  canvassers,  and  clerks  at  a  certain 
voting  place  were  sworn,  such  Questioa  was  a 
judicial  one,  within  their  jurisdiction,  and  whether 
on  the  evidence  before  them  they  decided  rlrhtly 
or  wrongrly,  could  not  be  the  basis  for  an  application 
for  a  writ  of  prohibition.  Fleming  v.  Com'rs,  81  W. 
Va.  606.  8  S.  E.  Rep.  267. 

Commissioners  of  Election- ninlsterlal  Off  leers.— The 
five  commissioners  of  election,  provided  for  under 
$1 40,  41,  42,  of  the  Vlrarlnla  statute,  are  merely  min- 
isterial officers,  whose  duty  Is  to  Uke  the  votes, 
count  them,  and  certify  the  result;  therefore,  since 
a  writ  of  prohibition  cannot  be  Issued  to  a  minis- 
terial officer.  It  could  not  properly  be  Issued  to  such 
commissioners.    EUyson,  «;i>ar<«,  80  Gratt  la 

Duties  of  Commissioners— Virginia  Law.— The  duties 
of  commissioners  of  election  are  entirely  ministerial, 
and  if  they  fall  to  discharge  them,  they  may  be 
compelled  to  do  so  by  mandamus.  McKinney  v. 
Peers,  91  Va.  684,  22  S.  E.  Rep.  506.  See  also,  Keesee 
V.  Melvin,  8  Va.  L.  Reg.  284;  Brown  v.  Randolph  Co. 
Court.  45  W.  Va  827,  82  S.  E.  Rep.  166.  See  aUo,  Dun- 
levy  V.  County  Court  (W.  Va),  85  S.  E.  Rep.  966. 

A  board  of  canvassers  cannot  make  law  but  they 
must  obey  it  as  It  is  made  for  them.  Alderson  v. 
Commissioners,  32  W.  Va.  454,  9  S.  E.  Rep.  868. 

Power  of  Commissioners  In  Canvassing  Returns- 
Presumption  of  Fairness.- If  no  ballots  are  returned, 
or  if  those  returned  are  shown  to  be  forged  or  fraud- 
ulent, and  not  the  true  ballots  cast  at  the  election, 
the  commissioners  have  the  power  to  reject  and  re- 
fuse to  count  them,  notwithstanding  the  returns 
are  "duly  and  legally  certified";  as  the  county 
court  commissioners  are  officers  duly  elected  by 
the  people,  and  in  passing  upon  the  result  of  an 
election  act  in  a  quasi  judicial  capacity.  Fleming  v. 
Commissioners.  31  W.  Va.  608.  8  S.  E.  Rep.  267  ;  Bra- 
zie V.  Commissioners.  25  W.  Va.  218,  221  ;  Chenowlth 
V.  Commissioners.  26  W.  Va.  280.  In  such  case  It 
must  be  presumed  that  they  acted  rightly  and 
within  their  legal  authority,  until  the  contrary  is 
plainly  made  to  appear.  Loomls  v.  Jackson,  6  W. 
Va.  613 ;  Halstead  v.  Rader,  27  W.  Va.  806. 

Competency  of  Commissioners  to  Recanvass  Returns 
—Review  by  Certiorari.— County  commissioners  in 
canvassing  returns  of  an  election  for  congress,  on 
a  recount,  sign  various  exceptions  for  alleged  er- 
rors taken  by  one  of  the  candidates  voted  for,  and 
the  count  is  completed,  and  result  declared.  The 
party  excepting  obtains  a  certiorari  to  review  the 
action  of  commissioners,  and  the  circuit  court  re- 
verses It,  and  remands  the  matter  to  them,  with 
directions  to  again  perform  the  work  of  canvassing* 
the  returns.  Held,  that  commissioners  are  not  func- 
tus officio,  but  are  yet  competent  to  canvass  the  re- 
turns in  compliance  with  the  order  of  the  circuit 
court    Alderson  v.  Com'rs.  38  W.  Va.  454.  9  &  E. 

Rep.  863. 

Commiwioners— Certificate  of  Result— Delivery  to 
County  Clerk— Compliance  with  Statute.— The  re* 
quirements  that  the  commissioners  of  election  of 
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each  place  of  voting  shall  make  out  and  slflm  a  sepa- 
rate certificate  of  the  resnlt  of  the  vote  and  deliver 
the  same  to  the  cleric  of  the  county  court  within  f  onr 
days  thereafter  (Sunday  included),  is  mandatory 
only ;  and  if  it  is  not  complied  with  at  any  place 
of  TotiuGT  that  fact  vitiates  the  determination  of  the 
question  voted  for  whether  the  county-seat  shall 
be  relocated  by  the  votes  cast  at  such  election; 
and  this  provision  cannot  be  regarded  as  substan- 
tially complied  with,  if  the  commissioners  of  elec- 
tion at  each  place  of  voting  only  insert  the  result 
of  the  vote  at  each  precinct  in  the  certificates,  or 
in  one  of  the  certificates  which  they  are  required 
to  make  and  sign.  Welch  v.  County  Court,  29  W. 
Va.  68. 1  S.  E.  Rep.  337.  See  Redd  v.  Supervisors.  81 
Qratt.(S6. 

Rlffht  of  Back  Candidate  to  Sc|>anite  Recount  of  Vota 
by  CoBmlssloners.— Concerning  whetber  each  candi- 
date shall  have  the  right  to  a  recount  of  the  vote 
cast,  it  is  said  in  Chenowlth  v.  Com'rs,  86  W.  Va. 
S90,  that  the  reasonable  and  practicable  rule  would 
seem  to  preclude' such  right  after  there  had  been 
a  recount  at  the  instance  of  some  other  candidate 
at  the  same  election. 

The  county  commissioners,  in  reviewing  the  re- 
turns of  an  election  after  they  have  opened  the 
sealed  packages  returned  by  the  district  commls- 
siooers,  recounted  them  upon  demand  of  an  oppos- 
ing candidate  and  again  sealed  up  the  ballots, 
cannot  under  the  provisions  of  S  21.  ch.  156.  Acts  1882 
of  W.  Va.  upon  a  subsequent  demand  of  either  of 
the  said  opposing  candidates  reopen  the  packages 
and  recount  the  ballots  the  second  time.  Chenowlth 
V.  ComYs,  28  W.  Va.  890. 

Power  off  Can  vasaors  to  Oo  Behind  Returns.— The  case 
of  Brazie  v.  Commissioners.  88  W.  Va.  218,  holds  that 
canvassers  have  no  power  to  go  behind  the  returns 
to  inquire  as  to  fraud  or  illegality  in  the  election  : 
but  that  their  duty  is  to  pass  upon  the  return  as  cer- 
tified to  them  from  the  several  voting  precincts  of 
the  county  which  they  are  required  to  review. 
It  was  further  held  in  this  case  that  the  28th  sec.  of 
cli.  156,  Acts  1882,  has  no  application  to  the  duties  of 
commissioners  as  canvassers  of  an  election,  the 
powers  therein  conferred  apply  only  to  the  final 
jadges  of  election  in  case  of  contested  election. 
Bnzie  V.  Com'rs,  25  W.  Va.  218. 

Irregularities,  etc..  In  Elections  Presumed  to  Have 
Beeu  Corrected  by  5upervlsors— Bffect.— All  errors, 
Irregularities  and  iUegalities  committed  at  the  elec- 
tion, or  existing  at  the  time  of  the  examination  of 
the  returns  by  the  board  of  supervisors  as  provided 
for  by  statute,  must  in  absence  of  averments  and 
proofs  to  the  contrary,  be  taken  and  held  to  have 
been  corrected  by  such  board.  From  this  it  follows 
that  any  spedflcation  which  alleges  errors,  irregu- 
larities and  illegalities  or  malcondnct  on  the  part  of 
the  ofllcers,  or  other  persons  conducting  the  elec- 
tions, committed  before  the  action  of  the  board  of 
supervisors  was  had  thereon  must  be  held  insuifi- 
dent,  unless  such  errors  are  further  alleged  to  have 
been  carried  into  and  formed  a  part  of  the  election 
as  certified  by  the  board  of  supervisors.  Loomis  v. 
Jackson,  6  W.  Va.  618. 

Retom  of  Poll  by  Conmlsalonars— Presumption  of 
Ttm  Result.— The  return  of  a  poll  by  the  commis- 
iloner  of  the  election  is  prima  facie  the  true  result  of 
the  election  and  will  not  be  reversed  by  the  court 
because  of  misconduct  of  the  election  officers  or 
other  person?,  unless  it  plainly  appears  that  such 
miiconduct  changed  ftie  result  of  the  election. 
I>ialv.  Hollands  worth,  80  W.  Va.  1.  19  S.  £.  Rep.  567; 


Minear  v.  Tucker  County,  80  W.  Va.  827,  80  S.  E.  Rep. 
880. 
fleeting  of  Commissioners— Requirements  of  Notice. 

—Where  the  commissioners  of  a  county  meet  as  a 
canvassing  board,  five  days  after  an  election,  for  the 
sole  purpose  of  declaring  the  result  thereof,  count- 
ing the  votes,  etc.,  as  required  by  statute,  no  notice 
is  required  to  be  posted  as  to  the  object  of  the  meet- 
ing. But  notice  is  necessary  when  special  sessions 
are  to  be  held  for  other  purposes.  Minear  v.  Tucker 
County,  30  W.  Va.  827,  20  S.  E.  Rep.  660. 

Action  of  Ballot  Commissioners— dubject  of  Review.— 
The  action  of  ballot  commissioners  is,  under  the 
statute,  subject  of  review  by  the  courts.  Marcum 
V.  Ballot  Comers,  48  W.  Va.  288,  86  S.  E.  Rep.  281. 

Right  to  Certificate  of  Election— Statement  from  Can- 
vassers.—Although  the  whole  matter  of  an  election 
may  be  reopened  by  the  tribunal  which  may  try  a 
contest  for  an  office,  yet  the  person  really  elected 
has  the  right  to  have  the  certificate  of  election 
given  to  him  by  the  canvassex-s,  or  proper  evidence 
of  the  correct  number  of  votes  he  received,  to  be 
presented  to  the  officer  having  the  right  and  by  law 
required  to  give  the  certificate.  Alderson  v.  Com'rs, 
81  W.  Va.  888.  8  S.  E.  Rep.  274. 

Refusal  of  Canvassers  to  Act— Mandamus.- If  the 
commissioners  of  the  county  sitting  as  a  board  of 
canvassers,  after  an  election,  refuse  to  sign  bills  of 
exceptions  to  their  ruling,  when  requested  to  do  so 
by  a  candidate  voted  for  at  the  election,  they  will  be 
required  by  tnandamxu  to  settle  and  sign  such  bills 
of  exceptions.  Alderson  v.  Commissioners,  81 W.  Va. 
883, 8  S.  E.  Rep.  274;  Dryden  v.  Swinburne,  20  W.  Va. 
00;  Poteet  v.  Commissioners,  30  W.  Va.  56, 3  S.  E.  Rep. 
07;  Douglass  v.  Loomis,  5  W.  Va.  642. 

5ame— Alternative  Mandamus— Inhibiting  Adjourn- 
ment.— When,  in  such  case,  a  petition  praying  a  man- 
damuM  to  issue  inhibiting  the  commissioners,  until 
the  further  order  of  the  court,  from  finally  adjourn- 
ing, or  certifying  the  result  of  the  election,  so  that 
the  peremptory  mandamus,  if  issued,  will  be  effect- 
ive; and,  when  the  court  is  informed  that  the  97uxn- 
damus  has  been  obeyed,  the  inhibition  should  be 
wholly  removed.  Alderson  v.  Commissioners,  81  W. 
Va.  888,  8  S.  E.  Rep.  274. 

Bills  of  Exceptions— When  Commissioners  nnst3lgn. 

—Under  the  provisions  of  S  8,  c.  168  of  the  Acts  of  1888 
(W.  Va.),  which  states  that,  in  any  case  before  a 
county  court,  etc..  or  other  inferior  tribunal  in  which 
certiorari  would  lie,  the  majority  of  the  commission- 
ers or  the  Justice  or  officer  shall,  on  request  of 
either  party,  certify  the  evidence  and  sign  bills  of 
exceptions,  the  commissioners  of  a  county  sitting  as 
a  board  of  canvassers,  after  an  election,  must,  on 
request  of  one  of  the  candidates  for  election,  sign  a 
bill  of  exceptions  to  their  ruling,  and  if  they  refuse 
they  will  be  required  to  do  so  by  mand(antu.  Flem  - 
ing  V.  Kanawha  County  Com'rs.  81  W.  Va.  808.  8  S.  E. 
Rep.  287.  See  also,  Cunningham  v.  Squires,  2  W.  Va. 
422. 

Rights  of  Candidates— Bills  of  Exception— Revlewi— 
Any  candidate  voted  for  at  the  election  in  question 
has  the  right  to  be  present  in  person  or  by  attorney 
at  the  recount  of  the  votes  and  request  the  commis- 
sioners to  give  him  a  bill  of  exceptions  to  their  rul- 
ings against  him;  he  thus  becomes  a  party  to  the 
proceedings  and  has  the  right  to  have  the  rulings 
of  such  commissioners  reviewed  by  certiorari.  Aider- 
son  V.  Com'rs,  81  W.  Va.  833,  8  S.  E.  Rep.  274. 

Canvassing  Election  Returns  for  Location  of  County 
Seat— Proper  Tribunal.— it  was  held  in  Welch  v. 
County  Court,  20  W.  Va.  63, 1  S.  E.  Rep.  337,  that 
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retnms  of  election  on  the  location  of  a  county  seat 
mast  go  before  tlie  county  court  to  be  canvassed, 
and  to  have  the  result  declared,  and  not  before  the 
board  of  canvassers.  Such  was  the  law  under  ch.  5, 
S  16.  Actsof  1881  (Ck>de  1887,  ch.  99.  S  15).  See  Poteet  v. 
Commissioners.  30  W.  Va.  58,  8  S.  E.  Rep.  97:  also, 
Brown  v.  Randolph  County  Court  46  W.  Va.  827, 82  S. 
E.  Rep.  166. 

Province  of  Coanty  Court  Cmnytamlng  Election  Re- 
tarns.— A  county  court  as  such,  canvassing^  the 
returns  of  an  election  upon  a  vote  upon  relocation 
of  a  county  seat,  is  an  entirely  different  tribunal 
from  a  board  of  canvassers,  having*  wider  function. 
It  canvasses  the  returns  upon  the  certificates,  can 
recount  ballots,  hear  evidence  of  fraud  and  illegal- 
ity, and  do  what,  in  the  case  of  candidates  for  office, 
could  be  done  by  that  court  In  hearing  a  contest 
Brown  v.  Randolph  County  Court  45  W.  Va.  827,  82  S. 
E.  Rep.  166:  Poteet  v.  Commissioners.  80  W.  Va.  66,  8 
S.  B.  Rep.  97. 

VI.  0PPICBR5BLBCTBD-TBRM0P  OPPICB. 
Blection  of  Judgo— Units  of  His  Term— Defined. — 

Manchester  was  incorporated  as  a  city  in  1874,  and 
having  more  than  five  thousand  Inhabitants  was  en- 
titled to  have  a  Judge  of  its  hustings  court  In 
March.  1874,  C  was  elected  and  qualified  as  Judge 
of  said  court  Held,  that  this  being  the  first  Judge 
of  this  court  under  the  Constitution,  C's  term  of 
office  commenced  on  the  first  of  January,  1876,  and 
would  continue  until  the  81st  of  December,  1880;  and 
he  was  under  the  Constitution  authorized  to  act  as 
Judge  from  the  time  of  his  qualification  to  the  com- 
mencement of  his  term.  JSx  parte  Fisher,  88  Gratt 
282.  See  also.  In  re  Broadus,  82  Qratt  779;  Ex  parte 
Meredith,  88  Gratt  119:  McCraw  v.  Williams.  88 
Gratt  610. 

Judges— Blection  to  Pill  Vacnncy— Bxpiratlon  of 
Term.— In  December.  1874,  E  was  elected  by  the  leg- 
islature Judge  of  the  county  courts  of  G  and  B 
counties,  and  on  the  12th  of  the  same  month  com- 
missioned as  such ;  the  commission  stating  that  he 
was  elected  to  fill  the  unexpired  term  of  his  prede- 
cessor. In  December,  1879,  W  was  elected  Judge  of 
the  same  counties,  and  commissioned  as  such  on  the 
20th  of  the  same  month.  Without  objection  on  the 
part  of  E,  W  entered,  at  once,  upon  the  duties  of 
the  office,  and  E  qualified  as  an  attorney  and  prac- 
ticed in  both  of  the  courts  over  which  W  presided, 
until  the  April  term,  1880,  when  the  court  of  appeals 
having  decided  that  the  terms  of  all  the  county 
Judges  In  Virginia,  whether  elected  to  fill  vacancies 
or  not  commenced  on  the  first  day  of  January  next 
following  their  appointmenu,  and  were  for  the  full 
term  of  six  years,  and  fixed  by  the  Constitution,  E 
appeared  and  protested  that  he  was  the  lawful  Judge. 
This  claim  W  refused  to  recognize,  principally  on 
the  ground  that  E.  by  acquiescing  in  the  assumption 
of  the  office  by  W,  and  becoming  a  practicing  attor- 
ney in  his  court  held  an  office  incompatible  with  the 
office  of  Judge,  and  by  this  conduct  had  forfeited 
and  abandoned  his  said  office.  On  quo  warranto  by 
£  against  W,  held,  E  was  entitled  to  the  office,  and 
the  fact  that  he  only  yielded  to  the  legislative  and 
executive  construction  of  the  constitution,  until  the 
question  was  settled  by  the  supreme  court  was  no 
abandonment  or  forfeiture  of  his  office.  The  B 
and  G  County  Judge  Case,  88  Gratt  448.  See 
McCraw  v.  Williams,  88  Gratt  510;  adso,  Watlington 
V.  Edmonson,  10  Va.  Law  J.  286. 

Supporting  this  doctrine,  see  Ex  parte  Meredith, 
Ex  parte  Harrison,    83  Gratt  119.    In    Howison  v. 


Weeden,  77  Va.  704,  which  was  a  petition  to  compeK 
the  defendant  to  surrender  the  office  of  judce,  it 
was  held  that  the  parties  to  the  controversy  were 
privies  to  the  case  of  Meredith,  Ex  parte,  etc.  9upra^ 
and  that  the  decision  therein,  not  having  been 
reversed  was  binding  on  them.  See  also,  Estes  v. 
Edmondson,  88  Gratt  510;  Montague  v.  Massey.  76 
Va.  807;  Neal  v.  Allen,  76  Va.  487. 

The  above  cases,  however,  have  been  overruled  in 
the  subsequent  case  of  Burks  v.  Hlnton.  77  Va.  1, 
where  it  was  held  by  a  majority  of  the  court  of 
appeals  that  the  constitution  of  Virginia  empowers 
the  legislature  to  prescribe  the  manner  of  flllinc  all 
vacancies  in  office,  and  to  declare  when  an  office  is 
vacant  in  cases  not  especially  therein  provided  for, 
and  makes  no  exception  as  to  the  office  of  a  Jadffe; 
that  therefore,  the  Joint  resolution  adopted  by  the 
general  assembly,  December  18.  1872,  that  all  elec- 
tions by  the  general  assembly  to  fill  vacancies  in 
the  office  of  a  Judffe  shall  be  for  the  unexpired  term 
of  his  predecessor,  is  constitutional,  and  ^conse- 
quently JUDOB  BtmKS,  who  was  elected  in  1876  to 
fill  the  vacancy  in  the  court  of  appeals,  caused  by 
the  death  of  Judgb  Bouldin,  was  not  chosen  for 
the  regular  term  of  twelve  years,  but  only  for  the 
residue  of  Judgb  Bouldin^s  term,  which  expired 
81st  December,  1888.  See  Jameson  v.  Hudson.  8S  Va. 
279;  Shumate  v.  Supervisors,  84  Va.  874,  6  S.  E.  Rep. 
970;  also.  4  Mln.  Inst  (2d  Ed.)  287  et  seg.;  <8d  Ed.)  856 
etteQ.i  Fitzpatrick  v.  Kirby,  81  Va.  467.  See  also, 
Howison  V.  Weeden,  77  Va.  708:  Watlington  v. 
Edmonson,  10  Va.  Law  J.  286. 

Tern  of  Jndlclal  Offices  In  Virginia.— It  Is  said  in 
Watlington  v.  Edmonson.  10  Va.  Law  J.  286,  tliat  It 
is  well  settled  by  the  repeated  decisions  of  this  court 
that  the  terms  of  office  of  the  different  classes  of 
Judges  in  this  state  begin  and  end  at  fixed  and  defl* 
nite  periods;  and  that  after  the  expiration  of  those 
periods  the  Incumbents  can  only  discharge  the 
duties  of  the  office  until  their  successors  have  quali- 
fied. 

Clslm  of  Salary  as  Judge  after  Removal  from  Oftloe 
by  Leglslsture.— On  petition  for  mandamus  to  compel 
the  board  of  supervisors  of  Fauquier  couaty  to 
issue  a  warrant  upon  the  treasurer  of  said  county 
for  $1,860,  which  sum  the  petitioner  alleges  is  dne 
him  as  his  salary  as  de  Jure  Judge  of  the  county  conrt 
from  March,  1884,  to  January.  1886.  The  petition 
alleges  further  that  upon  presentation  of  his  claim, 
the  respondents  refused  to  recognize  him  as  a 
Judge,  on  the  ground  that  he  had  been  removed 
from  office  by  the  legislature,  and  one  Edward  M. 
Spilman  elected  in  his  stead.  He  insists,  however, 
that  such  alleged  removal  was  in  violation  of  the 
constitution  and  without  leffal  effect  for  several 
reasons.  It  was  held  in  the  case  that  the  Judffmefit 
determining  that  the  petitioner  had  no  title  to  the 
office,  necessarily  determined  that  he  was  no  longer 
entitled  to  receive  its  emoluments,  thouffh  no  claim 
for  salary  was  specifically  made,  and  could  not  have 
been  regularly  made,  in  that  proceeding.  And 
stated  further  in  the  opinion  that  an  office  is  a  rig-ht 
and  correspondent  duty  to  exercise  a  public  or  pri- 
vate trust  and  to  take  the  emoluments  belongrinff 
to  it;  and  as  was  said  in  Blair  v.  Marye.  Auditor,  80 
Va.  486,  "the  salary  follows  the  office  as  the  shadow 
follows  the  substance."  Shumate  v.  Supervisors, 
84  Va.  674,  6  S.  E.  Rep.  570. 

Usurpation  of  Office— Proceeding  by  Quo  Warmnte 
—Interested  Party.— In  the  proceeding  by  way  of  an 
information  in  the  nature  of  a  writ  of  quo  wttrranto 
Instituted  by  the  defeated  candidate  in  election  of 
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aherifF,  aflrainst  the  successfnl  candidate,  who  had 
forfeited  his  rlffht  to  hold  office  hy  contracting  to 
«ell  or  farm  the  office,  and  who  continued  to  claim 
rlffht  thereto;  the  latter  beine  claimed  in  the  infor- 
mation to  have  intruded  into  and  usurped  the 
office  of  sheriff  of  the  county.  H«ld^  that  such  pro- 
ceeding must  be  at  the  relation  of  some  person 
interested,  otherwise  than  as  a  citizen  and  taxpayer 
(whiclrwas  not  the  case  here),  unless  such  proceed- 
ing is  instituted  at  the  instance  of  the  attorney 
general  or  the  prosecuting  attorney  of  the  county. 
State  y.  Matthews,  44  W.  Va.  878, 29  S.  £.  Rep.  9M. 

ResifiMtlon  Itmb  Office— Not  a  Hatter  of  RIfftat— A 

registrar  is  not  at  liberty  to  resign  at  his  pleasure: 
his  resignation  must  be  accepted  in  order  to  have 
effect,  and  until  it  is  accepted,  it  is  inoperative,  and 
he  remains  in  office.  Coleman  v.  Sands,  87  Va.  089. 
IS  S.  £.  Bep.  148.  It  is  held  further  in  this  case,  that 
It  Is  not  true  that  an  office  is  held  at  the  will  of 
either  party.  It  is  held  at  the  will  of  both.  Gen- 
erally resignations  are  accepted,  and  it  may  be  that 
it  is  generally  believed  that  resigning  is  a  matter 
of  right :  but  it  is  otherwise.  The  public  has  a  right 
to  the  services  of  all  its  citizens,  and  may  demand 
them  in  all  civil  departments  as  well  as  in  the  mil- 
itary. 

Oe  Facte  Officer*— Validity  of  Their  Acts.— A  was 
elected  in  January,  1880,  judge  of  the  county  court 
of  Halifax  and  commissioned  by  the  governor. 
Believing  that  his  term  of  office  commenced 
immediately  he  proceeded  to  hold  court  and  trans- 
act bosiuess.  HeUt,  he  was  a  Judge  <U  facto :  and  his 
Judgments  were  as  valid  and  binding,  as  if  he  had 
been  a  judge  de  Jure.  McCraw  v.  Williams,  88  Oratt 
510 :  Roche  v.  Jones,  87  Va.  484, 12  S.  E.  Rep.  965.  See 
Kaddox  V.  Swell,  2  Va.  Cas.  60.  As  to  who  are  de 
Jado  officers,  see  Dial  v.  Hollaifdsworth,  80  W.  Va.  1. 
19  &  £.  Bep.  567, 1  Mun.  Corp.  Cas.  222. 

Acts  of  De  Facto  Officers— Valid.— The  acts  of  de  facto 
mnnlclpal  officers,  within  the  scope  of  their  author- 
ity and  under  color  of  law,  are  valid  and  binding, 
in  the  absence  of  clear  proof  that  they  are  not  the 
<iejwe  officers  di  such  municipality.  Knight  v.  Town 
vt  West  Union,  45  W.  Va.  104, 82  S.  E.  Rep.  168. 

VU.  BLBCnON    CONTB5T5. 

Frsad  la  BiectkMi— Maaner  of  Obtaining  Relief.— If 

any  candidate  claims  that  an  election  was  fraudu- 
lent or  in  any  wise  illegal,  or  that  ballots  were 
incorrectly  counted  against  him,  he  must  get  relief 
by  contest  as  provided  for  in  the  statute.  Brazie  v. 
Commissioners,  25  W.  Va.  218.  See  also,  Brown  v. 
Bandolph  Cotmty,  45  W.  Va.  827,  82  S.  B.  Rep.  165. 

Psrty  Elected— Entitled  to  Hold  Office  DttrlBff  a  Con- 
teat.— The  party  who  has  been  elected  to  a  county 
office  and  received  a  certificate  of  his  election  from 
the  proper  officer  and  has  legally  qualified  is  enti- 
tled to  hold  the  office  pending  a  contest  for  the  same 
by  another  party.  Swinbum  v.  Smith,  J..  15  W. 
Va.48S. 

PstltleiK- In  Election  Contest-To  Whom  Addressed— 
RiBnuh ements— Allegations  and  Proofs.— A  petition, 
in  a  contest  for  the  office  of  judge  should  be  ad- 
dressed to  the  special  court  provided  by  statute  to 
try  such  cases,  and  not  to  the  governor  of  the  state. 
It  ought  not  to  contain  any  prayer  for  relief  beyond 
"vhat  is  found  in  the  authority  of  the  court  to  afford. 
To  invoke  the  authority  vested  in  the  governor  by 
Mc.  13.  ch.  6,  W.  Va.  Code  1808,  it  is  necessary  that 
the  contestant  should  file  with  the  governor  a 
petition  with  copies  of  his  ground  uf  contest,  notice 
and  spedfications  ;  and  such  petitions  must  remain 


in  the  governor's  office,  in  order  that  he  may  have 
evidence  upon  which  to  Justify  his  official  action. 
Lioomls  V.  Jackson,  6  W.  Va.,  615. 

The  allegations  and  the  proofs  must  agree.  There- 
fore a  contestant,  either  in  his  petition  or  notice  of 
the  ground  of  contest  and  specifications,  must  show 
directly  what  was  the  result  of  the  election  as 
declared  by  the  returning  officers  and  in  what 
manner  and  to  what  extent  the  result  will  be  affected 
by  the  correction  of  errors  complained  of  in  the 
specifications.    Loomis  v.  Jackson,  6  W.  Va.  615. 

Right  of  Taxpayer  or  Voter  to  Contest  Election.- 
A  taxpayer  or  a  voter  of  a  county,  merely  as  such, 
may  appear  before  the  county  court  and  in  any 
legal  mode  contest  the  returns  of  and  vote  upon  a 
relocation  of  a  county  seat  for  fraud,  irregularity, 
or  illegality,  or  other  ground  which  in  law  would 
change  the  result  or  overthrow  the  vote,  in  whole  or 
part.  Brown  v.  Randolph  County  Court,  45  W.  Va. 
827,  82  S.  E.  Rep.  165  ;  Poteet  v.  Commissioners,  30  W. 
Va.  58,  8  S.  E.  Rep.  97;  Welch  v.  County  Court,  29  W. 
Va.  68, 1  S.  £.  Rep.  887 ;  Hamilton  v.  County  Court, 
88  W.  Va.  71,  18  S.  E.  Rep.  8. 

Contested  Election— 5tatate  Constmed— Mandamus. 

It  was  held  in  Richardson  v.  Farrar,  88  Va.  760, 15 
S.  E.  Rep.  117,  that  sec.  160,  Virginia  Code,  1887,  com- 
mands that  returns  of  county  elections  be,  upon 
complaint  of  undue  election  and  false  returns  by 
fifteen  or  more  voters,  and  counter-complaint,  if  any 
be  filed,  subject  to  the  inquiry,  determination  and 
Judjrmentof  the  county  court,  which  shall  proceed 
in  such  case,  without  a  Jury,  and  on  the  testimony 
to  decide  the  same  upon  the  merits  according  to  the 
constitution  and  existing  laws  ;  that  in  such  a  con- 
test the  quashing  and  dismissal  of  a  Joint  complaint 
of  undue  election,  and  false  return  against  three  at 
the  same  election,  on  the  ground  of  misjoinder  of 
the  defendants  was  erroneous,  because  the  statute 
does  not  limit  the  contest  to  one :  and  that  mandamus 
would  lie  to  compel  the  court  to  proceed  to  hear  and 
determine  the  contest 

Election  ContesU  Decided  by  Special  Coarts— Manner 
of  Providing. -Under  ch.  6,  section  15,  of  the  W.  Va. 
Code  1878,  it  is  provided  that  when  the  election  of 
the  secretary  of  state,  treasurer,  auditor,  attorney 
general,  or  a  Judge  of  the  supreme  court  of  appeals, 
or  a  circuit  court,  is  contested,  the  case  shall  be 
heard  and  decided  by  a  special  court  consisting  of 
three  persons,  one  of  whom  shall  be  appointed  by 
the  person  declared  elected,  another  by  the  contest- 
ant, and  the  third  by  the  governor,  which  court 
shall  proceed  to  hear  and  determine  the  case  and 
certify  their  decision  to  the  governor;  it  was  held 
that  in  order  to  authorize  the  governor  to  act  in 
such  a  case,  it  is  necessary  that  the  contestant 
should  file  with  him  a  petition,  with  copies  of  his 
grounds  of  contest,  notice,  and  specifications,  and 
such  petition  must  remain  in  the  governor's  office 
as  an  evidence  upon  which  to  Justify  his  official 
action.    Loomis  v.  Jackson,  6  W.  Va.  618. 

Authority  of  Special  Court— What  May  Be  Required 
of  It.— Under  section  18.  ch.  6,  Code  of  W.  Va.  1878, 
providing  that  cases  of  contested  elections  of  a  cir- 
cuit court  judge  and  other  officers,  shall  be  tried  by 
a  special  court,  the  manner  of  forming  which  is 
therein  prescribed,  each  court  has  the  right  to  de- 
termine all  questions  touching  the  regularity  and 
legality  of  the  acts  of  the  officers  conducting  the 
election  and  making  and  certifying  the  returns 
thereof,  and  it  may  be,  in  a  proper  case  made,  to  re- 
examine all,  or  any  part  of  the  election  returns 
which  require  it  and  if  error  be  found  therein,  to 
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correct  them  according  to  the  law  and  the  truth. 
Loomis  V.  JaclLSon,  6  W.  Va.  618. 

election  Contest— Jurisdiction  of  City  Council— Sec- 
tion 1030,  Va.  Code.— The  council  of  the  city  of  Rich- 
mond, under  the  authority  of  section  1080  of  the 
Code  U  the  judffe  of  the  election,  qualifications  and 
returns  of  its  members,  and  also  has  the  power  to 
order  elections  and  to  fill  all  yacancies  in  that  body. 
The  hustlnfifs  court  of  said  city  has  no  Jurisdiction 
to  decide  a  contest  over  an  election  of  a  member  of 
that  body,  even  thouarh  the  contestant  alleges  that 
he  cannot  obtain  Justice  before  it  Mitchell  ▼.  Witt, 
08  Va.  460,  86  S.  £.  Kep.  528,  6  Va.  Law  Reff.  861. 

Jurisdiction  of  County  and  Corporation  Courts.- 
Under  Session  Acts  1870,  p.  07,  sec  00,  relating  to  gen- 
eral elections,  the  county  or  corporation  courts 
have  jurisdiction  to  vacate  an  illegal  election, 
thouffh  but  one  person  was  voted  for  at  such  elec- 
tion. Ex  parte  EUyson,  20  Qratt.  10.  It  was  held  in 
this  case  that,  although  a  person  voted  for  at  an 
election,  having  been  declared  elected  by  the  com- 
missioners, and  their  report  certified  by  the  clerk, 
had  entered  upon  the  discharge  of  the  duties  of  his 
ofllce,  the  court  miffht  vacate  the  election,  and  di- 
rect another  election  to  be  held.  See  Ferguson  v. 
West,  16  Qratt.  270;  Mayo  v.  James,  12  OratL  17. 

Failure  of  Contestants  to  SulMcrlbe  an  Oath— Effect 
—Under  an  act  which  provided  that  the  returns  of 
county  elections  should  be  subject  to  the  inquiry  of 
the  county  court  upon  the  complaint  of  fifteen  quail- 
fled  voters,  to  which  two  must  take  and  subscribe 
an  oath,  the  omission  to  subscribe,  as  required, 
does  not  deprive  the  court  of  Jurisdiction;  such 
provision  not  belnsr  declared  essential  to  the  pro- 
ceedings by  the  statute.  Nelms  v.  Vaughan.  84  Va. 
096,  5  S.  E.  Rep.  704. 

County  Court- AnthoritytoQIve  Judffnent  for  Costs 
—Statute.— In  cases  of  contested  elections  before  the 
county  court,  underacts  of  Vlrfflnia  1862,  ch.  71,  pp. 
64,66,  the  county  court  has  no  authority  to  give  judg- 
ment for  costs  to  either  party.  West  v.  Ferguson, 
16  Gratt.  270.  It  was  held  that  this  case  could  not 
be  considered  as  a  "motion,**  or  an  "action,**  or  an 
"Interlocutory  order  or  proceeding,**  under  the 
statute  of  1862,  where  costs  might  be  recovered. 

Jurisdiction  of  Supreme  Court  —  Requirements  of 
Constitution.— The  record  showing  that  the  ofllce  of 
clerk  of  the  circuit  court  of  Kanawha  county  is 
of  flrreater  value  than  one  hundred  dollars,  the 
supreme  court  of  appeals  has  appellate  Jurisdiction 
under  sec.  8,  art.  8,  of  the  constitution  of  W.  Va.,  to 
review  by  writ  of  error  the  decision  of  the  circuit 
courts  in  the  case  of  contested  election  to  that  office. 
Dryden  v.  Swtnbum,  16  W.  Va.  234. 

3ulMcription  to  Steele  of  Internal  Improveoient  Com. 
pany— Equity  Jurisdiction.— In  Redd  v.  Supervisors, 
81  Oratt.  005,  it  was  held  that  although  a  mode  for 
contesting  the  returns  of  an  election  or  decision  of 
the  voters  of  the  county  or  corporation  upon  the 
question  whether  the  county  or  corporation  shall 
subscribe  to  the  stock  of  an  internal  improvement 
company  is  provided  by  statute.  Acts  1874,  ch.  87.  a 
court  of  equity  still  has  jurisdiction  of  the  question, 
upon  a  bin  filed  by  fifteen  or  more  of  the  citizens 
and  taxpayers  of  the  county  or  corporation,  and  to 
enjoin  the  issue  of  bonds  of  the  county  or  corpora- 
tion in  payment  of  said  subscription  if  the  proceeding 
has  not  been  properly  conducted. 

Power  of   the   Legislature  —  Curative  Acts. —The 
legislature  may  by  a  subsequent  act  correct  mistakes 
In  a  local  election,  legalize  the  proceedings,  if  they 
are  Irregular,  and  so  confirm  th  e  result.    Redd  v. 


Supervisors,  81  Oratt  605.  It  is  said  In  the  opinion  of 
this  case  that  "mistakes  and  Irregularities  are  of 
frequent  occurrence  in  municipal  elections,  and  the 
state  legislatures  have  often  had  occasion  to  pass 
laws  to  obviate  such  difficulties.  Such  laws,  when 
they  do  not  Impair  any  contract,  or  injuriously 
affect  the  rights  of  third  parties,  are  never  resrarded 
as  objectionable,  and  certainly  are  within  the  com- 
petency of  the  legislative  authority.**  Secf  Bellv. 
FarmviUe.  etc.,  Co.,  01  Va.  112,  20  S.  E.  Rep.  M2: 
Supervisors  v.  Randolph.  80  Va.  614, 16  S.  £.  Rep.  722. 
Relocation  of  County  Seat  —  Election  Concerning— 
Contest.— The  fifteenth  section  of  chapter  6  of  the 
Acts  of  1881  (Worth's  Amended  Code.  ch.  80,  f  15). 
provides  that  the  clerk  of  the  county  court  shall  lay 
before  the  county  court,  at  its  next  session  after  an 
election  wherein  a  vote  has  been  taken  on  the  reloca- 
tion of  a  county  seat,  the  separate  certificates  of  the 
precinct  commissioners  of  the  vote  on  this  question 
at  each  precinct,  and  the  law  provides:  '*The  said 
court  shall  thereupon  ascertain  and  declare  the 
result  of  said  vote  and  enter  the  same  of  record." 
Hdd^  under  this  law  any  voter  of  the  county  has  a 
riffht  to  appear  and  contest  the  validity  of  these 
returns,  and  ask  that  the  court  ffo  behind  these 
returns  and  ascertain.what  was  the  actual  leg^al  vote 
cast  at  such  election  for  and  against  relocation  of 
the  county  seat,  and  has  a  rlg-ht  to  demand  that 
the  evidence  he  offers  be  heard  on  this  qu^tion: 
and,  if  the  court  refuses  to  permit  him  to  be  heard, 
he  has  a  rlg'ht  to  demand  of  them  to  settle  and  surn 
a  bill  of  exceptions,  setUng^  out  the  refusal  of  the 
court  to  permit  him  to  be  heard,  or  to  introduce  any 
evidence  on  the  question  before  them.  And  If  they 
refuse  to  sign  and  settle  such  bill  of  exceptions,  the 
circuit  court  may  by  mandomu*  compel  them  to  do 
so,  and  then  perfect  their  record  so  that  the  action 
of  the  county  court  in  this  matter  may  be  reviewed 
on  writ  of  certvorari  by  the  circuit  court.  Poteet  v. 
County  Oom*rs,  80  W.  Va.  68.8  S.  £.  Rep.  07:  Brazie 
V.  Com'rs,  26  W.  Va.  218;  Alderson  v.  Com*rs,  31  W. 
Va.  688,  8  S.  E.  Rep.  270.  See  Brown  v.  Randolph 
County  Court,  46  W.  Va.  827, 82  S.  £.  Hep.  166. 

AlMlltlon  of  County  Court— Effect  on  Blection  Con- 
test before  It— In  the  case  of  Fowler  v.  Fowler,  22 
W.  Va.  106,  which  was  a  contest  for  the  office  of  pros- 
ecuting attorney,  the  contestant  having  within  the 
manner  prescribed  by  law  given  notice  to  the  con- 
testee  of  his  Intention  to  contest  the  election  of  de- 
fendant to  the  office  in  question,  counter  notice  also 
having  been  legally  served,  both  parties  appeared 
before  the  county  court  at  the  November  term  1880, 
and  on  their  several  motions  the  said  notices  were 
docketed  in  the  court;  no  other  term  of  the  court 
being  held  for  more  than  a  year  when  the  county 
commissioners  held  their  first  term,  at  which  no 
proceedings  In  this  contest  were  had.  At  the  March 
term  the  court  refused  to  proceed  with  the  trial  of 
the  case  on  the  ground  that,  at  the  said  November 
term  the  county  court  had  ceased  to  exist,  and  for 
that  cause  no  contest  was  pending  which  could  be 
tried.  The  circuit  court  having  upon  writ  of  certio- 
rari reversed  the  judgment  of  the  county  court  and 
remanded  the  cause  to  be  further  proceeded  in  ac- 
cordiuff  to  law,  its  decision  was  sustained  by  the  su- 
preme court. 

Qlving  of  Notice— Requlrenents  of  5tatute-Rfirht  of 
Amendment.- It  is  the  manifest  intent  of  the  statute 
that  a  party  proposing*  to  contest  the  election  of  one 
who  has  been  declared  elected,  shall,  within  a  pe- 
riod of  time  precisely  limited,  give  to  him  whose 
election  he  proposes  to  contest  full  Information 
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of  the  case  upon  which  he  will  proceed  to  trial.  This 
the  contestant  does  by  a  notice  and  specification  of 
the  particular  facts  which  constitute  his  case.  And 
he  is  expressly  authorized  to  amend  his  case  from 
time  to  time,  subject  to  the  limitation  prescribed, 
by  givinff  additional  notices  and  specifications. 
Tbe  respondent  may,  within  thirty  days  from  the 
date  of  service  of  contestant's  notice,  serve  a  re- 
turn notice,  with  specifications  upon  the  contestant; 
and  thus  Issues  of  fact  are  made  up,  and  all  the  tes- 
timony is  taken  upon  these  issues,  and  afterwards  a 
court  is  organised  to  try  them,  and  as  In  other  judi- 
cial controTersies,  the  making  up  of  the  issues  must 
precede  the  taking  of  testimony.  Harrison  y.  Lewis, 
0  W.  Va.  713:  Loomis  t.  Jackson,  6  W.  Va.  618. 

Retara  Notice— New  Pacts  May  Be  Qiven— Statutes. 

—As  new  facts  or  the  clue  to  discovery  of  them  may 
be  for  the  first  time  disclosed  by  the  return  notice, 
new  notices  with  additional  specification  of  new 
facts  discovered  after  the  service  of  the  original 
notice  and  specification,  and  after  the  expiration  of 
the  sixty  days  allowed,  may  be  ariven  by  the  con- 
testant within  the  forty  days  allowed  for  the  takings 
of  depositions,  subject  always  to  the  limitation  that 
reasonable  notice  of  the  taking  of  depositions  shall 
be  given  to  the  adverse  party  as  required  under  sec. 
&  and  8,  of  ch.  6,  Code  W.  Va.  1866;  Loomis  v.  Jack- 
ion,  6  W.  Va.  618. 

Section  II,  Ch.  6.  W.  Va.  Code  i868.  Construed.— It  is 

the  evident  intention  of  sec.  11,  ch.  6,  of  the  W.  Va. 
Code  1868,  that  every  contested  election  provided  for 
therein  should  be  tried  within  a  comparatively 
short  space  of  time;  and  that  it  was  not  intended  to 
permit  an  incumbent  to  hold  his  ofllce  beyond  the 
limit  of  its  constitutional  term  and  thus  enable 
him  to  carry  on  a  protracted  and  dilatory  contest 
with  the  person  certified  to  have  been  elected  to 
that  office.    Loomis  v.  Jackson,  6  W.  Va.  618. 

Requirements  of  Notice  under  West  Virginia  Statute. 

—By  act  of  1872-3  (W.  Va.),  ch,  118,  it  is  necessary  to 
set  forth  in  the  notice,  not  only  the  number  of 
votes  alleged  to  be  illegal,  but  also  the  names  of  the 
parties  who  cast  them.  See  Dryden  .v.  Swinbum, 
15  W.  Va.  834.  See  also,  supporting  the  first  state- 
ment. Loomis  V.  Jackson,  6  W.  Va.  676. 

It  is  also  necessary  under  the  W.  Va.  statute,  to 
state  the  objections  to  votes  alleged  to  have  been 
illegally  received  or  rejected.  Dryden  v.  Swlnburn. 
15  W.  Va.  968:  Halstead  v.  Rader.  27  W.  Va.  818. 

Notice- Must  State  Cause  of  Contest.— A  notice 
which  does  not  state  the  cause  of  contest  at  least  in 
sQbstance,  is  a  nullity.  It  is  no  more  than  the 
blank  paper,  and  therefore  cannot  be  the  subject  of 
amendment.  Loomis  v.  Jackson,  6W.  Va.  617;  Hal- 
stead  V.  Rader,  87  W.  Va.  8ia 

Election  Contest— Statute— Not  Repu|rn*nt  to  Con. 
•ttcutloiial  AncndiBeot.— Sec.  80,  81,  88  and  88  of  the 
Acts  of  Legislature.  1879-8,  prescribing*  the  time  and 
manner  in  which  the  election  of  county  and  district 
officers  migrht  be  contested  were  held  not  repug- 
nant to  the  provisions  of  the  amendment,  art  8  of 
the  constitution  of  W.  Va.  and  continued  in  force 
and  effect  after  Its  adoption.  Fowler  v.  Thompson, 
aw.  Va.  108. 

Where  Total  Vote  of  Preciiict  Is  Rejected.— Where 
the  entire  vote  of  a  precinct  is  wrongfully  rejected, 
it  is  not  necessary  to  the  notice  to  give  a  list  of  the 
votes  and  the  objections  to  each,  but  it  is  essential 
that  it  should  name  the  precinct,  the  votes  of  which 
were  rejected,  and  objections  to  such  rejection. 
Halstead  v.  Rader,  87  W.  Va.  81& 


Want  of  Qnailflcatlon  In  the  IncumlMnt— Pacts  Re- 
quired in  Notice.— When  the  ground  for  contesting 
an  election  was  only  the  want  of  qualification  to 
hold  the  office  by  the  party  returned  as  elected,  it 
was  held  unnecessary  to  furnish  with  the  notice  a 
list  of  votes  to  be  disputed,  or  to  state  facts  show- 
ing that  the  person  with  the  notice  was  held  entitled 
to  the  office  :  but  It  was  held  sufficient  that  the 
notice  should  show  that  the  contestant  was  a  can- 
didate for  the  office  at  the  election,  and  set  forth 
the  facts  on  which  he  based  his  objections  to  his 
opponent  holding  the  office.  Dryden  v.  Swinbum, 
16  W.  Va.  284,  20  W.  Va.  89. 

If  the  ground  of  contest  Is  the  disqualification  of 
the  contestee  to  hold  office,  the  notice  must  state 
facts  showing  the  disqualification.  Halstead  v> 
Rader,  87  W.  Va.  818. 

Notice  in  Biection  Contest— SulMtantlai  Compilance 
with  Statute.— Substantial  compliance  with  the  re- 
quirements of  the  statute  concerning  the  manner 
of  giving  notice  of  a  coming*  election,  for  the  purpose 
of  deciding  upon  the  place  for  relocating  the 
county  seat  was  held  sufficient  in  Welch  v.  County 
Court,  20  W.  Va.  68, 1  S.  E.  Rep.  88r. 

neaninir  of  Notice  tm  Used  in  the  Statute.— it  is  said 
in  Halstead  v.  Rader,  27  W.  Va.  811,  that  the  com- 
plaint called  in  the  statute,  S  0.  ch.  109,  W.  Va.  Code 
1868,  a  notice  does  not  mean  simply  an  informal 
paper  such  as  is  usually  understood  by  the  term 
notice :  but  it  is  in  the  nature  of  a  complaint  or 
information  setting-  forth  a  cause  of  action  as  well 
as  the  commencement  and  foundation  of  an  impor- 
tant leffal  proceeding-.  See  Dryden  v.  Swlnburn, 
IBW.  Va.886. 

Notice— Requirements  of— Failure  to  Comply  with.— 
A  notice,  which  states  as  tbe  sole  ground  of  com- 
plaint, that  the  county  court  commissioners  failed 
and  refused  to  count  the  votes  cast  at  a  certain  pre- 
cinct, which  were  duly  and  legally  certified  by  the 
commissioners  who  held  the  election  at  said  pre- 
cinct and  that  if  said  votes  had  been  counted,  the 
contestant  would  have  been  elected  to  the  disputed 
office  is  held  Insufficient  and  should  have  been 
quashed  by  the  county  court.  And  it  was  further 
held  that  such  could  not  be  amended  after  the 
expiration  of  ten  days  from  the  tim^  the  result  of 
the  election  had  been  declared  if  it  could  be 
amended  at  alL    Halstead  v.  Rader,  27  W.  Va.  806. 

Mere  Oeneral  Aiioffatioiis  Are  Insufficient. -Mere 
g-eneral  allegations  that  the  contestee  was  not 
elected,  and  that  the  return  declaring  him  so  Is 
untrue,  false  and  fraudulent,  afford  no  Information 
to  the  contestee  of  the  defence  he  may  be  required 
to  make.    Halstead  v.  Rader,  27  W.  Va.  810. 

Petition  of  Contestant  Piled  at  the  Trial— For  What 
Purposes  Allowed.— In  an  election  contest  the  con- 
testant may  of  riffht  file  a  petition  at  the  trial,  but 
not  for  the  purpose  or  to  have  the  effect  of  curing 
defects  in  the  notices  and  specifications;  and  so  far 
as  the  petition  contains  new  allegations  material 
to  the  case,  they  must  be  disregarded  or  such  alle- 
gations should  be  stricken  out  Harrison  v.  Lewis, 
6  W.  Va.  718. 

Allegation  of  New  Foctj— To  Cure  Defects— When 
Allowed.— It  was  decided  in  the  contested  election 
case  of  Harrison  v.  Lewis,  6  W.  Va.  721,  under  W.  Va. 
Code  1868,  ch.  6,  S  18,  where  it  is  provided  that  such 
case  shall  be  decided  "according  to  law  and  the 
truth  upon  the  petition,  returns,  and  evidence  to  be 
submitted,"  that  facts,  new  and  material  to  the  con- 
testant's case  could  not  be  alleged  upon  the  record 
and  regarded  by  the  court  for  the  purpose  of  curing 
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any  defects  which  may  be  Inherent  in  the  case 
made  by  the  contestant  in  his  notice,  or  notices  and 
specifications,  which  were  served  npon  the  respond- 
ent within  the  time  prescribed  by  law. 

It  was  however  held  In  this  same  case  that  the 
contestant  miffht  file  his  petition  before  the  hearing 
is  proceeded  with,  as  of  ri^ht;  bnt  not  after  the 
trial  of  the  case  had  be^nn. 

New  Pacts— Additional  Notice  Allowed— TIom  of  Qlv- 
Inff  Notice.— By  sec.  4,  ch.  (J,  W.  Va.  Code  1868,  it  is 
expre.ssly  declared  that  "If  new  facts  be  discovered 
by  either  party  after  he  has  given  notice  as  afore- 
said, he  may  arive  additional  notice  or  notices  to  his 
adversary,  with  specifications  and  aflldavit  as  above 
prescribed/'  Bat  it  is  held  in  Loomis  v.  Jackson,  6 
W.  Va.  613,  688.  that  the  contestant  in  a  Judicial  con- 
test, needing  all  the  time  allowed  by  the  law  to 
collect  the  facts  of  the  case,  may  postpone  the  serv- 
ice of  his  notice  of  contest  until  the  sixtieth  day 
after  the  election;  and  the  respondent  may  in  like 
manner  and  for  a  similar  reason,  delay  the  service 
of  the  return  notice  until  the  thirtieth  day  there- 
after. 

Additional  Notice— New  Pacts—  Requirements.— In 
the  case  of  a  contested  election  if  the  contestant 
ffives  an  additional  notice  specifying  new  facts,  it  Is 
essential  tbat  it  appear  in  the  notice  that  such  facts 
are  new  and  that  they  were  discovered  after  service 
of  the  original  notice,  and  that  they  could  not  have 
been  discovered  by  the  use  of  such  diligence  before 
service  of  the  orifflnal  notice,  otherwise  the  addi- 
tional notice  is  defective.  Harrison  v.  Lewis,  6  W. 
Ya.  718:  Loomis  v.  Jackson,  6  W.  Va.  618. 

"The  rule  which  requires  the  contestant  to  present 
such  facts  as  that  the  court  may  see  that  the  result 
of  the  election  will  be  changed  if  the  facts  be  proven, 
is  a  rule  which  is  not  only  consistent  with  the  prin- 
ciple of  pleading*,  but  one  which  is  sustained  by  the 
authority  of  particular  cases,  well  considered  and 
solemnly  adjudicated."  Harrison  v.  Lewis,  6  W. 
Va.  718.  It  was  therefore  held  in  this  case  that  the 
notice  and  specification  taken  together  did  not  dis- 
close such  state  of  facts  as  required,  hence  it  was 
insufficient  and  should  on  motion  be  quashed.  See 
Halstead  v.  Rader,  27  W.  Va.  806;  Loomis  v.  Jackson, 
6  W.  Va.  618. 

Contested  Elections— Amendment  of  Notice— Two 
Methods.— In  the  trial  of  contested  elections,  two 
methods  of  amendment  to  the  notices  required  by 
our  statute  are  permissible :  First,  the  statutory 
method,  which  is  always  based  upon  new  facts  dis- 
covered after  the  original  notice  has  been  given ; 
second,  the  method  incident  to  common-law  pro- 
cedure. Ralston  v.  Meyer,  84  W.  Va.  787,  12  S.  E.  Rep. 
788. 

It  is  further  stated  by  the  court  in  this  case  that 
fairness,  purity,  and  freedom  of  elections  are 
essential  to  free  government,  and  the  object  of  the 
Judicial  tribunal  engaged  in  deciding  upon  a  con- 
tested election  is  not  so  much  to  determine  the  pri- 
vate rights  of  the  parties,  as  to  decide  whom  the 
people  have  elected  in  that  particular  election, 
according  to  the  very  right  of  the  case  and  the 
principles  of  Justice  ;  hence,  at  common  law,  amend- 
ments to  the  notice  of  petition  are  permitted  only  to 
further  the  ends  of  Justice,  and  to  promote  a  true 
and  impartial  decision,  according  to  the  evidence. 
Ralston  V.  Meyer,  84  W.  Va.  787,  12  S.  E.  Rep.  788. 

Permission  to  Amend  Counter  Notice  Refused— Votes 
Rejected.— The  counter  notice  filed  by  a  contestee  in 
an  election  contest  stated  that  A.  and  B.  were  not 
qualified  voters,  but  had  voted  for  the  contestant : 


which  latter  had  not  challenged  their  quallflcatiia 
in  his  notice.  At  the  trial  the  contestee  asked  leave 
to  strike  from  his  counter  notice  the  names  of  A. 
and  B.,  and  the  allegations  concerning  them.  This 
was  refused,  and  the  court  found  from  the  evidence 
that  A.  and  B.  were  not  qualified  voters,  but  that 
they  had  voted  for  the  contestee.  It  was  held,  that 
leave  to  amend  was  properly  refused,  and  that  the 
court  was  Justified  in  rejecting  the  votes  of  A.  and 
B.  Ralston  V.  Meyer,  84  W.  Va.  737.  18  S.  E.  Rep.  781. 
RighU  Waived  by  Pailnre  to  Act— The  contestees, 
by  filing  a  Joint  counter  complaint,  and  allowing 
the  contestants  to  incur  expense  in  procuring  depo- 
sitions, waive  their  right  to  move  for  a  dismissal  on 
the  ground  of  misj oinder  of  the  parties.  Richardson 
V.  Farrar,  88  Va.  760, 15  S.  E.  Rep.  117. 

Via  PROCBDURa 

A.  CERTIORARI. 

Certiorari  Lies  to  Election  Commissioner— QenersI 

Rule.— The  writ  of  certiorari  lies  in  the  state  of  W.  Va 
from  a  circuit  court  or  a  Judge  thereof  in  vacation 
to  the  county  court  commissioners  convened  in 
special  session  to  ascertain  the  result  of  an  election. 
Chenowith  v.  Ck>m'rs.  26  W.  Va.  282:  Fowler  v. 
Thompson.  22  W.  Va.  107;  Dry  den  v.  Smith,  J..  15  W. 
Va.  488. 

The  general  rule  Is.  that  upon  such  writ  the  supe- 
rior court  will  only  inquire  into  errors  and  defects 
which  go  to  the  Jurisdiction  of  the  inferior  court 
But  if  the  inferior  tribunal  proceeds  in  a  summary 
manner  and  not  according  to  the  course  of  the  com- 
mon law,  and  there  is  no  remedy  by  appeal  or  writ  of 
error,  then  the  superior  court  will  consider  other 
than  Jurisdictional  questions.  Chenowith  v.  Comers, 
26  W.  Va.  282  ;  Dryden  v.  Swinburne,  80  W.  Va.  88 ; 
Dryden  v.  Swinbum,  15  W.  Va.  284 :  Foe  v.  Machine 
Works,  24  W.  Va.  517.  See  Poteet  v.  County  Com- 
missioners, 80  W.  Va.  58,  8  S.  E.  Rep.  97. 

Elections  and  Voters— Rulings  of  Canvassofs  Re- 
vlew  by  Certiorari.— The  rulings  of  the  commission- 
ers of  a  county  sitting  as  a  board  of  canvassers, 
after  an  election,  to  ascertain  the  result  thereof  in 
the  county,  are  subject  to  review  by  the  circuit 
court  on  writ  of  certiorari.  Fleming  v.  Com'rs,  31 
W.  Va.  606,  8  S.  E.  Rep.  287 ;  Alderson  v.  Commis- 
sioners, 81  W.  Va.  688,  8  S.  E.  Rep.  274 ;  Fowler  v. 
Thompson,  22  W.  Va.  106w 

Certiorari  Proper— To  Review  Action  of  Snporvlsors 
In  Contested  Case.— In  Cunningham  v.  Squires,  2  W. 
Va.  422,  upon  application,  by  one  of  the  contestants,  to 
the  supreme  court  of  appeals  for  a  writ  of  prohibi- 
tion to  the  circuit  court  of  Braxton  county  to  pro- 
hibit that  court  from  supervising  by  means  of 
certiorari  the  action  of  the  board  of  supervisors  in  the 
matter  of  a  contested  election  for  clerk  of  the  circuit 
court  of  said  county,  the  right  was  denied.  But  the 
action  of  a  circuit  court  on  the  right  of  certiorari 
to  the  proceedings  of  a  board  of  supervisors,  to  de- 
termine the  rights  of  parties  in  an  election  contro- 
versy on  its  merits  is  subject  to  review  by  the 
supreme  court  of  appeals,  for  it  errs  in  the  matter. 

Right  of  Review  in  RIectlon  Cases-Certiorarl— Wrtt 
of  Error.— In  an  election  contest  before  a  county 
court  or  other  inferior  tribunal,  the  decision  may 
be  reviewed  by  the  circuit  court  by  the  writ  of  «r«r- 
tiorari ;  and  the  decision  of  the  circuit  court  in  such 
case  may  be  reviewed  in  the  supreme  court  of  ap- 
peals by  writ  of  error.  Dryden  v.  Swinburne,  90  W. 
Va.  90.  See  same  case,  15  W.  Va.  884;  also,  Svrinbum 
V.  Smith,  15  W.  Va.  488. 
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Electioa  Contest— PeUtlon  for  Cortlonui.— A  peti- 
tion for  a  writ  of  certiorari  to  brinff  to  the  circuit 
coart  for  review,  proceediniTS  of  the  commission- 
ers of  a  coanty  court,  in  the  canvass  of  tbe  returns 
of  an  election,  filed  by  a  candidate,  which  fails  to 
show  that  he  was  prejudiced  by  the  errors  com- 
plained of.  is  not  suflQcient  to  Justify  the  award  of 
such  writ,  and  will  be  held  bad  without  demurrer 
at  the  hearing  ;  and  the  Judgment  of  a  circuit  court 
reversinfir  the  action  of  the  commissioners  upon  a 
certiorari  based  on  such  petition  will  be  reversed  by 
the  supreme  court,  with  Judgment  for  costs  in  that 
court  against  the  party  who  filed  such  petition. 
FlemiuGT  V.  Com'rs.  82  W.  Va.  887.  9  S.  £.  Rep.  807. 
See  Supervisors  V.  Mintum,  4  W.  Va.  800. 

It  was  held  in  Dry  den  v.  Swinbum,  15  W.  Va.  284. 
that  the  circuit  court  properly  granted  certiorari 
on  the  petition  accompanied  by  a  copy  of  the  rec- 
ord thouflrh  no  previous  notice  had  been  given  to 
the  opposing*  candidate  in  the  election  contest  to 
show  cause  why  the  writ  should  not  be  awarded, 
this  being  a  matter  within  the  discretion  of  the 
court,  which  discretion  was  properly  exercised  in 
this  case. 

Certiorai— Not  lo  Dim  Form— Ttane  of  Maklaff  Objec- 

tisii.— Where  a  rule  is  asked  in  the  circuit  court 
agaiust  the  board  of  supervisors,  in  the  nature  of  a 
certiorari,  and  also  to  show  cause  why  a  mandamus 
thoald  not  be  awarded,  the  former  to  revise  the 
proceedings  and  reverse  the  order  of  the  board, 
setting  aside  an  election  at  which  the  petitioners 
claim  to  have  been  duly  elected  to  certain  county 
ofDces,  and  the  latter  to  compel  it  to  declare  the 
election  of  said  officers  as  shown  by  the  returns 
cerdfled  by  the  ofDcers  conducting  the  election,  and 
crant  them  certificates  of  election,  no  objection 
being  made  to  the  process  in  the  circuit  court,  it 
was  held  too  late  to  claim  in  the  appellate  court 
thai  it  is  not  a  proceeding  by  certiorari  in  due  form, 
and  the  rule  awarded  for  the  mandamus  must  be 
regarded  as  only  ancillary  to  the  writ  prayed  for 
(which  was  the  writ  of  certiorari  ?).  Burke  v.  Monroe 
C0..4W.  Va.  871. 

Siipervisloa  by  CIrciilt  Conrt-Method^-CoMtltn- 
tfsosl  ProvUloa.— The  Constitution.  S  18.  axrt.  8,  de- 
clares in  the  most  explicit  terms  that  "the  circuit 
coon  shall  have  the  supervision  and  control  of  all 
proceedings  before  Justices  and  other  inferior 
tribunals,  by  mandamus,  prohibition,  and  certio- 
rmi."  Alderson  v.  Ck>m*rs,  81  W.  Va.  683,  8  S.  B.  Rep. 
274.  See  Constitution  of  W.  Va..  arL  6,  S  6;  Cunning- 
ham V.  Squires.  8  W.  Va.  422  ;  Burke  v.  Monroe  Co., 
4W.  Va.871. 

Writ  of  Error  mkI  5aperscdeas  Does  Not  Lie— Cortlo- 
wL-A  writ  of  errorland  supersedeas  does  not  lie 
from  a  circuit  to  a  county  court  in  an  election  con- 
test but  a  writ  of  certiorari  is  proper.  The  supreme 
coart  having  so  decided  and  remanded  the  case  back 
to  the  county  court  for  trial,  and  the  county  court 
having  decided  the  case,  and  a  circultl  Judge  having 
isved  a  writ  of  error  to  this  Judgment ;  this  writ 
haTlngbeen  issued  by  direction  of  the  circuit  court 
Judge  without  Jurisdiction  or  authority  was  held 
null  and  void  and  all  proceedings  thereon  prohibited 
by  the  order  of  the  supreme  court  Swinbum  v. 
Smith.  J..  15  W.  Va.  48& 

In  this  same  case  an  Injunction  issued  by  the 
circuit  court  prohibiting  the  person  who  had  been 
declared  elected  to  the  office  and  duly  qualified  from 
eierdising  the  duties  of  his  office  or  from  interfer- 
ing with  the  then  incumbent  was  held  void. 


Refusal  to  Award  Certiorari -Reviewed  by  Writ  of 

Error.— On  refusal  of  a  circuit  court  to  award  a 
writ  of  certiorari  on  the  proper  petition,  to  review 
the  proceedings  of  the  county  court  In  ascertain- 
ing and  declaring  the  result  of  the  vote  on  a  reloca- 
tion of  a  county  seat  the  proceedings  may  be 
reviewed  by  writ  of  error  issued  by  the  supreme 
court  of  appeals.  Welch  v.  County  Court  28  W.  Va. 
68, 1 S.  E.  Rep.  887. 

DecUlon  of  Court  In  Ascertaining  Result  of  Vote— 
Judicial  Act— Subject  to  Review.— The  final  Judgment 
of  the  county  court  in  ascertaining  and  declaring 
the  result  of  the  vote  at  an  election  on  the  question 
of  a  relocation  of  the  county  seat  Is  a  Judicial  act 
like  the  Judgment  of  the  court  on  a  contested 
election  case  before  it.  and  therefore  subject  to  be 
reviewed  by  the  circuit  court.  Poteet  v.  County  of 
CabeU.  80  W.  Va.  68,  8  S.  E.  Rep.  100;  Welch  v.  County 
Court  89  W.  Va.  68,  1  S.  E.  Rep.  887. 

Duties  of  Circuit  Court  upon  Review  by  Certlorart.-- 
Upon  a  writ  of  certiorari  used  as  an  appellate  pro- 
ceeding to  bring  to  the  circuit  court  for  review  a 
Judgment  or  order  of  an  inferior  tribunal,  the  cir- 
cuit court  should  decide  all  matters  of  law  and  fact 
including  those  on  the  merits  fairly  arising  on  the 
record,  either  affirming  such  Judgment  or  order,  or 
reversing  or  modifying  it  and  render  such  Judg- 
ment as  the  inferior  tribunal  should  have  rendered, 
or  remand  it  to  that  tribunal  where  further  proceed- 
ings are  necessary,  with  distinct  decision  on  the 
points  involved  in  the  latter  event  Where,  how- 
ever, further  proceedings  are  necessary,  outside 
the  record  the  circuit  court  cannot  retain  and  try 
the  cause,  but  must  remand  to  the  inferior  tribunal 
for  such  proceedings.  Alderson  v.  Oom'rs,  82  W.  Va. 
454,  9  S.  £.  Rep.  868. 

In  Dryden  v.  Swinburne,  20  W.  Va.  88,  it  was  de- 
cided that  "a  case  being  brought  before  a  circuit 
court  by  writ  of  certiorari  for  review,  it  should  re- 
view, not  only  Jurisdictional  questions  of  irregular- 
ity in  the  proceeding  of  the  inferior  tribunal,  but 
all  questions  of  law,  and  all  actions  alleged  to  be 
based  on  erroneous  principles,  or  taken  in  the  ab- 
sence of  all  evidence  to  J  ustif  y  such  action.  **  Aider- 
son  V.  Com'rs,  82  W.  Va.  464,  9  S.  E.  Rep.  868. 
B.  MANDAMUS. 

When  Propei^Exaaiples.— The  writ  of  mandamue  is 
the  proper  remedy  to  restore  a  clerk  of  a  court 
ousted  from  his  office  by  the  illegal  appointment  of 
another  person.  Dew  v.  Judges,  8  H.  ft  M.  1,  8  Am. 
Dec.  689. 

Parties  to  the  Writ.— The  persons  occupying  the  of- 
fice ought  to  be  made  a  party  to  the  rule,  or  to  the 
conditional  mandamue,  or  such  rule  or  mandamue 
ought  to  be  served  upon  him.  so  as  to  enable  him  to 
defend  his  right  before  the  peremptory  mandamus 
Issues:  but  If  it  appear  from  the  record  that  he  was 
apprised  of  the  proceedings  and  defended  his  right 
it  is  sufficient  Dew  v.  Judges,  8  H.  ft  M.  1,  8  Am.  Dec. 
689. 

Jurisdiction  by  Mandamus— Board  of  Supervisors.— 
In  Supervisors  v.  Mintum,  4  W.  Va.  300,  M.  filed  his 
petition  and  exhibits  in  the  circuit  court  of  Mason 
county,  praying  that  a  writ  of  mandamus  be 
awarded  him,  against  the  board  of  supervisors,  as 
commissioners  of  election,  to  compel  them  to  allow 
him  to  qualify  and  give  bond  as  treasurer  of  the 
county.  It  was  held  on  appeal  to  the  supreme  court 
that  the  circuit  court  had  no  jurisdiction  by  manda- 
mus to  compel  the  board  of  supervisors  in  such  case. 
Proper  Remedy  —  ilandamus  —  Certiorari.  —  While 
mandamue  is  the  proper  legal  and  efficacious  remedy 
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provided  by  statute  for  the  purpose  of  compelling '  electiou.  under  Acts  1882,  ch.  155,  to  prevent  them 


the  election  officers  to  discbarsre  their  duties  in  con- 
formity with  the  law,  when  such  officers,  in  violation 
of  their  ministerial  duties,  assume  the  exercise  of 
judicial  functions,  certiorari  may  be  resorted  to  for 
the  purpose  of  reviewing  their  erroneous  rulings, 
although  mandamus  would  furnish  more  speedy, 
less  expensive,  and  more  adequate  relief.  Dunlevy 
V.  County  Court  (W.  Va.),  85  S.  E.  Rep.  956. 

Petition  for  Mandamus— Will  Not  Ue  against  Com. 
mlMlonors  In  Matters  of  Discretion.— In  Marcum  v. 
Ballot  Corners,  42  W.  Va.  268.  86  S.  E.  Rep.  281,  the 
question  before  the  court  was,  whether  mandamus 
would  lie,  under  the  present  election  law  of  West 
Virginia,  to  compel  the  ballot  commissioners  to 
place  the  name  of  a  certain  claimant  of  the  right  on 
the  ticket,  in  case  where  two  certificates  of  nomi- 
nation forjudge  of  the  eighth  circuit,  emanating 
from  two  conventions,  each  claiming  to  be  the  true 
democratic  nominating  convention,  were  presented 
to  the  ballot  commissioners  of  Wayne  county,  each 
asking  a  place  on  the  official  ballots.  In  exclusion  of 
the  other:  it  was  held  that,  although  the  ballot 
commissioners  were  ministerial  officers,  yet  this 
question  was  one  involving  judicial  discretion  and 
mandamus  would  not  lie;  the  court  citing  State  v. 
County  Court,  83  W.  Va.  589,  11  S.  E.  Rep.  72,  in  sup- 
port of  the  statement  that  mandamus  will  not  lie 
to  control  the  exercise  of  the  discretion  of  any  court, 
board  or  officer  when  the  act  complained  of  is  either 
judicial  or  quasi  judicial  in  its  nature.  See  Miller  v. 
County  Court.  84  W.  Va.  285. 12  S.  E.  Rep.  702;  State  v. 
Herrald,  86  W.  Va.  721, 15  S.  E.  Rep.  974. 

If.  however,  the  act  is  merely  ministerial  manda- 
mus will  lie.  Board  v.  Mintum,  4  W.  Va.  800;  Doolit- 
tle  V.  County  Court,  88  W.  Va.  168. 

Electoral  Boards— Mandamus.— in  Cromwell  v.  Com., 
95  Va.  264,  28  S.  E.  Rep.  1028,  a  case  in  which  the 
members  of  the  electoral  board  were  unable  to  agree 
and  failed  to  appoint  any  person  to  fill  a  vacancy  in 
that  body,  or  to  appoint  judges  of  election  as  re- 
quired by  the  statute,  it  was  held  that  mandamtu 
would  lie  to  compel  the  board  to  perform  the  duty 
imposed  upon  it  by  law,  and  for  failure  to  obey  a 
peremptory  mandamus,  that  they  might  be  punished 
for  their  contempt 

Scope  of  Mandamus  Extended— Statuttts.— Section  80, 
ch.  8.  W.  Va.  Code  1891,  as  re-enacted  in  chapter  25, 
Acts  1893,  in  cases  involving  duties  of  ballot  commis- 
sioners under  said  chapter  gives  the  writ  of  manda- 
mus more  scope  than  at  common  law,  rendering  a 
process  to  control  them  as  to  all  matters,  ministerial 
or  judicial.  Marcum  v.  Ballot  Comers.  42  W.  Va.  263, 
26  S.  E.  Rep.  281. 

C.  PROHIBITION. 

Prohibition— When  Proper— in  Oenerai.— Prohibition 
lies  only  in  case  of  unlawful  exercise  of  judicial 
functions.  Acts  of  mere  ministerial,  administra- 
tive, or  executive  character  do  not  fall  within  its 
province.    Brazle  v.  Commissioners.  25  W.  Va.  21& 

When  Prohibition  Lies.— The  writ  of  prohibition  lies 
from  a  superior  court,  not  only  to  inferior  judicial 
tribunals,  properly  and  technically  denominated 
such,  but  also  to  inferior  ministerial  tribunals, 
possessing  incidentally  judicial  powers,  or  tribunals 
such  as  are  known  in  the  law  as  Quasi  judicial  tribu- 
nals, and.  even  in  extreme  cases,  to  purely  ministe- 
rial bodies,  when  they  usurp  judicial  functions. 
Fleming  v.  Com'rs.  81  W.  Va.  608,  8  S.  E.  Rep.  270. 

Same— Proper  Case— Certiorari.— A  writ  ot  prohibi- 
tion lies  from  a  circuit  court  to  the  county  commis- 
sioners a.ssembled  to  ascertain   the  result  of  an 


from  exceeding  their  legislative  powers,  by  exam- 
ining witnesses  and  hearing  evidence  to  determine 
whether  the  precinct  commissioners  have  certified 
and  returned  the  votes  of  persons  not  entitled  to 
vote  with  a  view  to  rejecting  such  votes.  Brazie  v. 
Payette  Co.  Com'rs,  25  W.  Va.  218;  Alderson  v. 
Com'rs,  81  W.  Va.  638,  8  S.  E.  Rep.  274.  And  where 
such  commissioners  decide  improperly,  and  declare 
the  wrong  result,  their  action  will  be  controlled  by 
certiorari.  Cunningham  v.  Squires,  8  W.  Va.  422; 
Chenowith  v.  Comrs,  26  W.  Va.  280.  See  also,  Poteet 
V.  Coin'rs,  80  W.  Va.  68.  8  S.  E.  Rep.  97. 

Prohibition  to  Correct  Error— improper.— In  Moss  v. 
Barham,  J..  04  Va.  18,  26  S.  E.  Rep.  888,  a  contested 
election  case  pending  before  the  corporation  court 
of  Newport  News,  of  which  that  court  had  jurisdic- 
tion, a  writ  of  prohibition  from  the  circuit  court  to 
prevent  proceedings  in  the  case  was  held  improper: 
the  court  saying  that  the  writ  of  prohibition  does 
not  lie  to  correct  error  but  to  restrain  an  inferior 
court  fron  acting  In  a  matter  of  which  it  has  no 
jurisdiction,  or  in  which  it  is  transcending  its  juris- 
diction. Nelms  V.  Vaughan.  84  Va.  696,  5  S.  E.  Rep. 
704:  Ellyson,  ex  parte,  80  GratL  10. 

When  the  board  of  election  canvassers  assume  to 
exercise  legal  discretion  which  it  does  not  possess, 
its  action  may  be  controlled  by  prohibition.  Brown 
V.  Board  of  Election,  45  W.  Va.  826.  82  S.  E.  Rep.  168. 

Should  the  county  court  exceed  its  jurisdiction  by 
giving  judgment  for  costs  to  either  party  in  a  con- 
tested election  case  under  Acts  186S,  ch.  71,  p.  65,  a 
writ  of  prohibition  from  the  circuit  court  is  a  proper 
proceeding  to  arrest  the  Judgment  West  v.  Fer- 
guson, 16  QratL  87a 

County  Seat  Election— Jurisdiction  of  Returns  Taken 
by  Improper  Tribunal— Prohibition.— When  a  board 
of  election  canvassers  assumes  jurisdiction,  which 
it  has  not.  to  canvass  and  declare  the  result  of  a 
vote  upon  the  relocation  of  a  county  seat,  prohibi- 
tion will  lie  to  restrain  it,  though,  in  its  proper 
action,  its  functions  are  ministerial,  and  not  subject 
to  prohibition.  Brown  v.  Board  of  Election.  45  W. 
Va.  826.  82  S.  E.  Rep.  168. 

Jurisdiction  of  County  Court— ProhlMtloa  inqyroper. 

—Under  the  law  making  it  the  duty  of  the  judge  of 
the  county  court  to  fill  a  vacancy  in  the  ofllce  of 
sheriff,  the  circuit  court  has  no  authority  to  restrain 
this  exercise  of  his  jurisdiction  by  issuing-  a  writ  of 
prohibition.  If  he  exercises  it  erroneously  the 
remedy  is  by  appeal.  Shell,  J.,  v.  Cousins,  77  Va. 
828.    See  also.  Miller  v.  Marshall,  1  Va.  Cas.  166. 

In  Ellyson,  ex  parte,  20Qratt.  10,  Judgb  Jonss  says: 
"If  a  county  or  corporation  court  has  such  jurisdic- 
tion in  any  case  in  a  contested  election  the  peti- 
tioners have  no  right  to  a  writ  of  prohibition." 

IX.  OFPENCE5  AQAIN5T  ELECTION  LAWS. 

Requirements  of  the  Declaration— Presumption  tm  to 
Action  of  Offloers.— The  mere  allegations  of  wilfully, 
unlawfully,  knowingly,  maliciously  and  corruptly, 
and  without  sufficient  cause,  excluding  and  erasing 
the  name  of  the  plaintiff,  from  the  registration 
book,  etc..  do  not  make  the  declaration  good,  but 
the  declaration  must  show  by  allegation  how  the 
defendants  acted  wilfully,  unlawfully,  corruptly, 
etc.  Did  they  erase  his  name  without  giving  him 
the  notice  required  f  Did  they  erase  It  without  com- 
plying with  the  requirements  of  the  statute?  Did 
they  act  without  Jurisdiction?  If  so,  the  declaration 
shottld  so  allege,  otherwise,  the  court  will  presume 
they  acted  within  their  jurisdiction  and  judicially. 
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and  will  refase  to  take  jurisdiction  of  a  case  against 
them  for  mere  error  of  jadarment.    Fausler  v.  Par- 
sons, 6  W.  Va.  480. 
Unoertalnty  of  AUegatioas— Indictiiieiit  Insufflcleiit. 

—An  election  offlcial  was  indicted  under  Code  of  1878, 
ch.  8.  sec.  48,  for  actlncr  unlawfully  in  condnctinff  an 
election.  On  motion  to  quash,  it  was  held  that 
thonirh  he  may  have  acted  unlawfully  as  charged  in 
the  indictment,  it  does  not  follow  that  he  was 
guilty  of  corrupt  conduct,  for  the  punishment  of 
which  the  statute  was  intended,  and  the  indictment 
was  insni&cient.    Boyd  v.  Ck)m..  77  Va.  58. 

Ccrtalaty  io  the  Allegation*— Nccaasary— Informa- 

tloo.— In  an  information  ajrainst  a  Justice  of  the 
peace  for  bribery  in  an  election  of  a  clerk,  it  ouffht 
to  be  stated  with  certainty,  that  an  election  was 
holden,  and  that  the  vote  was  given  at  that  election. 
Newell  v.  Com..  2  Wash.  88. 

am  of  Intoxicating  Drinks— Breach  of  Blectlon  Law— 
ladlctBMnt- Declaration.— The  latter  clause  of  section 
10.  ch.&.  Code,  reads  :  "And  if  any  person,  whether  a 
candidate  or  not,  offer,  give,  or  distribute  any  in- 
toxicatiiur  drink  to  any  voter  on  the  day  of  an  elec- 
tion, he  shall  forfeit  not  less  than  ten.  nor  more 
than  ilfty,  dollars."  Held,  that,  in  an  indictment 
based  on  this  section  of  the  statute,  it  beiuf  charged 
that  the  person  to  whom  the  intoxicating  drink  was 
given  was  a  legrally  qualified  voter,  it  is  not  neces- 
to  6Ute  the  facts  constituting  such  person  a  quali- 
fied voter :  nor  is  it  necessary  to  allege  any  special 
criminal  intent,  but  thetctenier,  or  general  criminal 
Intent  that  is,  the  accused  knowingly  and  willfully 
did  the  unlawful  act.  Is  sulllcient  The  offense  here 
charged,  belnff  a  misdemeanor,  is  not  within  thei 
meaning  of  the  term  * 'civil  case,"  as  used  in  section 
91.  ch.  116,  Code,  and  therefore  the  accused  was  not 
entitled  to  a  special  Jury.  But  under  section  17.  ch. 
118.  the  accused  was  entitled  to  challenge  four 
Jurors  peremptorily,  and,  -this  having  been  refused, 
the  Judgment  and  verdict  are  set  aside,  and  anew 
trial  is  awarded.  State  v.  Pearls,  86  W.  Va.  890, 18  S. 
E-Bep.  1008. 

Wflger  oo    Election— Imposition  of   Pine  under  the 

Statate.— A  short  time  before  the  Election  of  certain 
county  officers  for  Augusta  county  to  be  made  in 
May  18ce.  M  sold  to  S  a  wagon  at  the  price  of  one 
hnndred  and  fifty  dollars,  which  was  about  the 
value  of  the  wagon,  to  be  paid  by  S  when  K,  one  of 
the  candidates  for  the  office  of  county  court  clerk  at 
said  election,  should  be  elected  to  that  office,  and 
not  at  all,  if  he  was  not  elected  ;  and  S  at  the  time 
of  said  sale  put  up  his  check  agreeably  to  that  under- 
standing :  and  upon  these  terms  took  possession 
of  the  wagon.  Held,  this  is  a  wager  on  the  part  of 
both  M  and  S,  within  the  meaning  of  the  Code  of 
1M9,  ch.  l«,  f  10,  p.  744:  and  l>oth  M  and  S  are  liable 
to  a  line  not  exceeding  the  amount  that  either  might 
lose.   Shumate  v.  Com..  160ratt.  058. 

Bcttiag  on  Electlotta— Statute  Construed  as  Rem- 
edial.—Section  10  of  ch.  198,  Va.  Code  1848,  in  relation 
to  betting  on  elections,  was  construed  as  a  remedial 
statute  in  Shumate  v.  Com..  16  Qratt.  658. 

Betting  on  Biectione— Indictment— Construction.— An 
indictment  under  f  0.  ch.  5,  Code  of  1887,  which  alleges 
thai  G.  and  E.  bet  on  election,  though  it  does  not 
expressly  alleg-e  that  they  bet  with  each  other  will 
he  construed  to  mean  that  they  bet  with  each  other, 
and  is  therefore  grood.  State  v.  Griggs,  84  W.  Va.  78, 
U  S.  E.  Rep.  740. 

It  was  also  held  In  this  case  that  a  bet  made  after 
the  voting  had  closed,  but  before  any  legal  declara- 


tion of  the  result  of  the  election,  is  an  offence.  See 
State  V.  Snider,  84  W.  Va.  83, 11  S.  E.  Rep.  742. 

Betting  on  Elections— Joint  Indictments— Amount  of 
Pine— Statutes.— On  conviction  of  two  parties  Jointly 
indicted  under  section  9.  ch.  5,  Code  of  1887.  for 
betting  on  elections,  there  must  be  a  separate  fine 
against  each,  and  that  fine  must  be  the  value  of  the 
money  or  other  thing  which  the  party  wagered  plus 
860.  SUte  V.  Griggs,  84  W.  Va.  78,  11  S.  E.  Rep.  740; 
State  V.  Snider,  84  W.  Va.  88, 11  S.  E.  Rep.  742. 

Betting  on  Blectlon»— Statute  Construed— Limits  of 

Pine.— Under  section  10.  ch.  196,  Va.  Code,  1860,  pro- 
viding that  If  any  one  bet  on  elections,  he  should  be 
fined,  not  exceeding  the  amount  he  bet;  It  was  held 
in  Be  Shumate.  15  Gratt  668,  that  the  amount  risked 
or  bet  was  the  value  of  the  property  bet.  because 
one  might  lose  that ;  and,  as  a  bet  was  a  Joint  trans- 
action, both  parties  were  held  equally  guilty,  and 
each  was  liable  to  a  fine  up  to  the  largest  amount 
bet  by  either  party. 

Judicial  Notlc»  Taken  of  the  Result  of  Local  Blectlon. 
—The  court  will  take  Judicial  notice  of  the- fact  that 
at  an  election  held  under  the  Act  of  February  86, 
1886,  in  the  magisterial  district  wherein  the  offence 
of  violating  the  statute  Is  laid,  the  vote  against  the 
granting  of  liquor  prevailed,  and  no  allegation  to 
that  effect  is  necessary  in  the  indictment  Thomas 
V.  Com.,  90  Va.  9B.  17  S.  E.  Rep.  788;  Savage  v.  Com., 
84  Va.  662,  5  S.  E.  Rep.  668. 


275  •Mitchell  v.  Moore  &  als. 

April  Term.  1861.  Richmond. 
(Absent  AiiLSN.  P.*) 

I.  Marriage  Settlements— Effect  on  Jlarttal  Rlghts.t— A 

deed  of  marriage  settlement  will  not  divest  the 
marital  rights  of  the  husband  to  a  greater  extent 
than  the  terms  of  the  deed  clearly  require. 

a.  Same— Power  of  Disposal— Effect  of  Pailure  to  Dis- 
pose of  Personalty.^— A  deed  of  marriage  settle- 
ment, settling  the  wife's  property,  provides  that 
the  wife  dying  in  the  lifetime  of  her  husband  may 
dispose  of  the  property  by  deed  or  will:  but  does 
not  dispose  of  It  upon  her  failure  to  execute  the 
power  given  her.  The  husband  surviving  her  is 
entitled  to  the  personal  property. 

a.  Same— Investment  of  Trust  Pund  in  Realty  by 
Husband— Effect— If  a  part  of  the  trust  fund  being 

*He  was  related  to  some  of  the  parties. 
tMarriage  Settlement— Effect  on  JVIarital  Rights.— In 

Coatney  v.  Hopkins,  14  W.  Va.  863,  the  court  said:  "A 
deed  of  marriage  settlement  may  be  so  framed  as 
to  deprive  the  husband  of  all  his  marital  rights; 
but  he  will  never  be  deprived  of  them  to  a  greater 
extent  than  the  terms  of  the  deed  clearly  require. 
Mitchell  V.  Moore  et  al,  16  Gratt  276."  See  also,  1 
Va.  Law  Reg.  661:  1  Min.  Inst  (4th  Ed.)  847. 

tSame— Power  of  Disposal— Effect  of  Pailure  to  Dispose 
of  Personalty.— As  further  authority  for  the  proposi- 
tion that  when,  by  the  settlement,  the  wife  is  given 
the  right  of  disposing  of  certain  property  by  deed  or 
will,  but  dies,  having  made  no  disposition  of  it,  no 
separate  estate  Is  created  thereby,  and  the  husband 
surviving  is  entitled  as  her  distributee  to  the 
personalty,  see  Andes  v.  Roller,  98  Va.  088,  87  S.  E. 
Rep.  297;  Coatney  v.  Hopkins,  14  W.  Va.  854;  Beard 
V.  Beard.  22  W.  Va.  180;  In  all  of  which  cases  the 
principal  case  is  cited  as  authority.  See  also,  Pickett 
V.  Chilton.  6  Munf.  467;  1  Min.  Inst  (4th  Ed.)  847. 
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personalty,  is  sold  and  Invested  in  real  estate 
purchased  by  the  husband;  whether  it  was  sold 
rightfully  or  wrongfully,  the  husband  is  entitled 
to  it,  and  the  subject  in  which  it  is  Invested. 

A  marriage  being  about  to  take  place, 
between  Thomas  P.  Mitchell  and  Virginia 
B.  Harvey,  a  deed  bearing  date  the  14th  day 
of  November,  A.  D. ,  1849,  was  executed  by 
the  parties  and  Wm.  M.  Harvey,  by  which 
after  reciting  the  intended  marriage,  and 
that  Miss  Harvey  was  possessed  of  real 
estate,  slaves  and  other  personal  property, 
all  of  said  property  was  conveycil  to  her 
brother  William  M.  Harvey,  upon  the  fol- 
lowing trusts — *'in  trust  for  the  said  Vir- 
ginia B.  Harvey  until  the  solemnization  of 
the  said  intended  marriage;  then  upon 
trust,  that  the  said  William  M.  Harvey,  his 
executors,  &c. ,  shall  permit  the  said  Thomas 
P.  Mitchell  during  the  joint  lives  of  the 
said  Thomas  P.  Mitchell  and  Virginia 

276  B.    *Harvey,     his    intended  wife,    to 
have,   receive,  take  and  enjoy  all  the 

interest  and  profits  of  the  said  property 
hereby  assigned,  to  and  for  his  own  use  and 
benefit ;  and  from  and  after  the  decease  of 
such  of  them,  the  said  Thomas  P.  Mitchell 
and  Virginia  B.  Harvey  as  shall  first  hap- 
pen to  die;  then  upon  trust  that  the  said 
William  M.  Harvey,  his  executors,  &c. ,  shall 
assign,  transfer  and  pay  over  all  the  said 
property  to  the  said  Virginia  B.  Harvey, 
in  case  that  she  sur\'ive  the  said  Thomas 
P.  Mitchell;  but  if  she  die  before  him, 
then  to  such  person  or  persons,  and  in  such 
manner  and  form  as  the  said  Virginia  B. 
Harvey  shall,  notwithstanding  her  coverture, 
by  any  writing  or  writings  under  her  hand 
and  seal,  or  by  her  last  will  and  testament 
in  writing,  direct,  limit  or  appoint;  to  the 
intent  that  the  same  may  not  be  at  the  dis- 
posal of  or  subject  to  the  control,  debts 
or  engagements  of  the  said  Thomas  P. 
Mitchell  her  intended  husband." 

This  deed  was  acknowledged  by  the  par- 
ties, on  the  day  of  its  date,  before  two  jus- 
tices of  the  peace,  and  duly  admitted  to 
record;  and  soon  thereafter  the  marriage 
took  place.  At  this  time  it  seems  that 
Mitchell  has  no  property,  and  was  in  embar- 
rassed circumstances;  or  at  least  was 
apprehensive  of  an  effort  to  subject  him 
to  large  liabilities  for  a  house  in  New  Or- 
leans, with  which  he  had  been  connected 
either  as  clerk  or  partner. 

On  the  13th  of  February,  1850,  an  agree- 
ment was  entered  into  between  Thomas 
Preston  and  Thomas  P.  Mitchell,  by  which 
Preston  agreed  to  sell  to  Mitchell  a  tract  of 
land  in  the  county  of  Bedford  containing 
six  hundred  acres  or  more,  for  which  Mitchell 
was  to  pay  to  Preston  four  thousand  dollars 
about  the  first  of  the  next  March,  when 
possession  of  the  land  was  to  be  delivered  to 
Mitchell,  and  of  the  balance  of  the  purchase 
money,  one  thousand  dollars  was  to  be  paid 
at  the  expiration  of  two  years,  and  one 
thousand  dollars  at  three  years.  And  Pres- 
ton at  the  same  time  sold  to   Mitchell 

277  personal   *property     upon    the    place 
which  was   to  be  taken    at  valuation, 


and  which  amounted  to  about  seven  hundred 
and  forty  dollars. 

Among  the  property  embraced  in  the  deed 
of  marriage  settlement  was  bank  stock, 
and  state  bonds,  and  a  blank  power  of  at- 
torney to  the  cashier  of  the  bank  to  sell  the 
stock  and  bonds,  was  presented  to  the  trus- 
tee by  Mitchell.  This  was  endorsed  on  the 
back  with  the  approval  of  Mrs.  Mitchell, 
and  having  been  executed  by  the  trustee, 
the  stock  and  bonds  were  sold,  and  the  pro- 
ceeds, four  thousand  dollars,  was  paid  to 
Preston  in  part  payment  of  the  land  afore- 
said. The  receipt  executed  by  Preston  for 
this  payment  is  in  the  following  words — 
^'Received,  Bedford  county,  Virginia,  April 
12th,  1850,  of  Mrs.  Virginia  B.  MitcheU, 
four  thousand  dollars,  in  part  payment  of 
six  hundred  and  forty  and  a  half  acres  of 
land,  called  Preston  place,  in  five  miles 
of  Liberty,  Bedford  county.  Given  under 
my  hand,  day  and  date  above  written." 

Mitchell  took  possession  of  the  land  at  the 
time  appointed  in  the  agreement,  and  he 
and  his  wife  continued  to  live  upon  it*  dur- 
ing her  life.  In  July  1850  she  died  without 
issue,  and  without  having  exercised  the 
power  of  disposition  vested  in  her  by  the 
marriage  settlement. 

In  August  1850,  and  after  the  death  of 
Mrs.  Mitchell,  Preston  and  wife  conveyed 
the  land  to  Thomas  P.  Mitchell ;  who,  in 
September  of  the  same  year,  executed  his 
bonds  to  Preston  for  the  balance  of  the  pur- 
chase money  and  the  value  of  the  personal 
property  purchased ;  and  these  bonds  were 
paid  off  by  him  in  January  1853.  He  had 
been  in  the  possession  and  management  of 
the  trust  property  from  the  marriage  until 
the  death  of  Mrs.  Mitchell,  the  trustee 
though  he  accepted  the  trust,  not  interfer- 
ing with  the  property. 

On  th^  26th  of  July,  1855,  David 
278  E.  Moore  and  Elizabeth  *his  wife,  the 
latter  of  whom  was  one  of  the  heirs 
and  next  of  kin  of  Mrs.  Mitchell,  filed  their 
bill  in  the  Circuit  court  of  Bedford  county 
against  Thomas  P.  Mitchell  in  his  own 
right  and  as  administrator  of  his  deceased 
wife,  and  the  other  heirs  and  next  of  kin 
of  Mrs.  Mitchell,  in  which  they  set  out  the 
facts  of  the  marriage  settlement  and  mar- 
riage as  hereinbefore  stated.  They  charged 
that  the  purchase  of  the  land  from  Preston 
was  for  the  benefit  of  Mrs.  Mitchell,  and 
was  paid  for  out  of  her  property,  though 
the  negotiation  with  Preston  was  conducted 
by  her  husband.  That  at  the  time  of  the 
marriage  Mitchell  was  insolvent,  and  wholly 
without  pecuniary  means,  and  that  it  was 
intended,  by  the  execution  of  the  marriage 
settlement,  to  intercept  the  marital  rights  of 
Mitchell  in  regard  to  the  property  of  his  in- 
tended wife,  and  to  exclude  him  from  any 
interest  therein  in  case  he  survived  her. 
And  they  charge  that  after  the  death  of  Mrs. 
Mitchell,  Thomas  P.  Mitchell  wrongfully 
and  unjustly  procured  a  deed  of  conveyance 
of  the  land  from  Preston  and  wife  as  if  he 
had  been  the  purchaser  thereof,  and  pre- 
vailed on  Preston  to  take  his  bonds  for  the 
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two  deferred  payments,  reaerving  a  lien  on 
the  land  for  their  security. 

Mitchell  answered  the  bill.  He  says  that 
the  marriag'e  settlement  was  executed  upon 
his  suggestion.  That  he  was  not  insolvent 
and  wholly  without  pecuniary  means ;  but 
that  he  had  been  a  clerk  in  a  large  mer- 
cantile house  in  Kew  Orleans,  receiving 
for  his  services  a  portion  of  the  net  profits 
of  the  firm,  and  as  such  he  had  transacted 
the  greater  portion  of  the  business  of  the 
concern. — That  this  house  failed  in  1845,  and 
although  he  knew  that  he  was  neither  le- 
gally nor  morally  bound  for  its  debts,  yet 
fearing  that  there  might  be  an  effort  by 
their  creditors  to  complicate  him  in  the  em- 
barrassments of  the  said  firm,  he  felt  it  to  be 
his  duty  to  apprize  his  intended  wife  of  this 
state  of  affairs,  and  to  suggest  to  her 

279  the  *propriety  of  making  such  a  settle- 
ment of  her  property  upon  herself  as 

to  protect  it  against  the  claims  of  creditors 
during  coverture,  and  to  enable  her  if  she 
desir^  it,  to  dispose  of  it  in  her  life  time. 
He  denies  that  by  the  settlement  his  marital 
rights  were  in  fact  or  were  intended  to  be, 
in  any  wise  or  to  any  extent,  abridged, 
limited  or  intercepted  otherwise  than  to  pro- 
tect the  said  property  from  liability  for  his 
debts  during  coverture,  and  to  reserve  to 
his  intended  wife  the  power  of  disposing  of 
the  same  as  therein  provided,  during  their 
joint  lives,  and  the  further  right  to  the 
property  in  the  event  of  her  surviving  him. 
He  denies  that  the  land  was  purchased  of 
Preston  for  the  benefit  of  Mrs.  Mitchell, 
bnt  avers  that  it  was  purchased  by  himself 
for  his  individual  benefit.  He  admits  that 
the  four  thousand  dollars  was  paid  by  the 
sale  of  the  bank  and  state  stock  of  Mrs. 
Mitchell,  but  avers  it  was  done  with  her  full 
consent ;  that  she  desired  and  authorized  him 
to  use,  manage  and  dispose  of  the  property 
for  his  own  purposes  and  in  his  own  way, 
and  the  trustee  acquiesced  and  interposed 
no  obstacle  to  the  execution  of  the  wishes 
of  his  wife ;  but  furnished  him  facilities  for 
carrying  out  her  wishes. 

The  foregoing  are  all  the  statements  of 
the  bill  and  answer,  which  are  necessary 
to  present  the  merits  of  the  case.  There 
was  some  evidence  tending  to  show  that 
Mitchell  was  without  pecuniary  means  at 
the  time  of  his  marriage. 

The  cause  came  on  to  be  heard  on  the  5th 
day  of  May,  1858,  when  the  court  held  that 
the  plaintiffs  and  the  other  heirs  of  Mrs. 
Mitchell  were  entitled  to  the  tract  of  land 
purchased  of  Preston  ;  but  that  Mitchell  was 
entitled  to  the  slaves  and  other  personal 
property  embraced  in  the  marriage  settle- 
ment. And  the  decree  was  that  Mitchell 
should  surrender  the  tract  of  land  to  the 
heirs  of  his  wife,  by  a  proper  deed  of  release 
with  special  warranty;  and  should  render 
an     account     of    the     rents,     issues 

280  *and  profits  thereof  since  the  death  of 
Mrs.  Mitchell ;  and  that  the  bill  should 

be  dismissed  as  to  the  personal  property. 
From  this  decree  Mitchell  obtained  an  ap- 
peal to  this  court. 


Slaughter  and  Morson,  for  the  appellant. 
Grattan,  for  the  appellee. 

ROBERTSON,  J.  A  deed  of  marriage 
settlement  may  be  so  framed  as  to  deprive 
the  husband  of  all  his  marital  rights;  but 
he  will  never  be  deprived  of  them  to  a 
greater  extent  than  the  terms  of  the  deed 
clearly  require. 

In  this  case  the  deed  of  settlement  only 
excludes  the  rights  of  the  husband,  surviv- 
ing his  wife,  in  the  event  of  her  exercising 
the  power  of  appointment  conferred  on  her. 
She  died  without  having  exercised  that 
power,  and  leaving  her  husband  surviving ; 
so  that  he  became  entitled  to  all  the  personal 
estate  embraced  in  the  settlement ;  subject 
only  to  the  payment  of  the  debts  for  which 
it  was  bound,  if  any  such  there  were,  fu- 
neral expenses,  and  charges  of  administra- 
tion. 

Numerous  authorities  might  be  cited;  but 
it  is  sufficient  to  refer  to  the  case  of  Pickett 
A  wife  V.  Chilton,  5  Munf.  467;  which  is 
directly  in  point,  and  decisive  of  the  ques- 
tion. 

The  decree  therefore  is  right  so  far  as  it 
adjudges  in  favor  of  the  claim  of  the  hus- 
band to  the  personal  fund,  and  the  applica- 
tion of  the  appellees  to  have  it  corrected  in 
this  particular  must  be  denied. 

It  IS  difficult  to  understand  upon  what 
principle  it  was  held  that  the  heirs  of  the 
wife  are  entitled  to  the  whole  of  the  land 
purchased  from  Preston.  The  contract  for 
the  purchase  was  made  by  the  husband  in 
his  own  name,  and  on  his  own  behalf.  The 
price  paid  was  six  thousand  dollars;  of 
which  four  thousand  only  were  paid  out  of 
the  trust  fund,  the  residue  being  paid 
281  by  the  husband,  *after  the  death  of 
the  wife,  in  discharge  of  his  own 
bonds,  and  with  his  own  money ;  the  trust 
fund  never  having  been  at  any  time  t>ound 
therefor. 

The  most,  it  would  seem,  that  the  heirs  of 
the  wife  can  claim,  with  any  show  of  plau- 
sibility, is  that  the  four  thousand  dollars, 
which  were  applied  out  of  the  trust  fund  in 
part  payment  for  the  land,  should  be  treated 
as  realty;  and  that  they  are  entitled  to  it, 
or  to  a  proportional  part  of  the  land. 

In  considering  this  question  it  is  unnec- 
essary to  determine  whether,  under  the  deed 
of  settlement,  any  investment  of  the  per- 
sonal fund  in  realty  could  be  legally  made 
during  coverture ;  because,  if  it  be  conceded 
that  it  might  have  been,  there  is  nothing 
whatever  in  the  case  to  show  that  it  was 
ever  in  fact  made,  or  intended  to  be  made. 
The  allegation  of  the  bill  that  the  purchase 
was  made  by  the  wife,  or  by  her  husband 
for  her  and  on  her  behalf,  is  not  supported 
by  proof,  and  is  denied  by  the  answer.  The 
only  circumstance  connecting  the  wife  in 
any  way  with  the  transaction  is  that  the 
payment  of  the  four  thousand  dollars  was 
made  with  her  assent  from  the  proceeds  of 
sale  of  state  bonds  and  bank  stock  consti- 
tuting part  of  the  trust  fund,  and  the  re- 
ceipt taken  as  for  so  much  money  paid  by 
her.     The   effect   of   this  Was  to  show  that 
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her  husband  was  indebted  in  that  amount 
to  the  trust  fund,  and  to  create  for  its  pay- 
ment an  equitable  lien  upon  the  land  pur- 
chased by  him.  Whoever  might  be  entitled 
to  this  portion  of  the  trust  fund  would  of 
course  be  the  person  authorized  to  demand 
payment,  and  enforce  the  lien.  In  the  event, 
which  has  happened,  of  the  death  of  the 
wife  without  having  made  an  appointment, 
the  husband  himself  is  so  entitled.  There 
can  be  no  doubt  of  this  if  the  sale  of  the 
state  bonds  and  bank  stock  and  the  applica- 
tion of  the  proceeds  in  part  payment  for  the 
land  be  regarded  as  a  legal  and  proper  dis- 
position of  so  much  of  the  trust  fund. 

282  In  that    *case  the  husband  would   be 
as   much   entitled   to  it  as  a  debt  due 

from  himself  and  for  which  his  land  was 
bound  in  equity,  as  if  it  had  remained  in 
its  original  form  of  state  bonds  and  bank 
stock. 

If  on  the  other  hand  the  sale  and  applica- 
tion be  regarded  as  a  breach  of  trust  it 
seems  equally  clear  that  the  husband  is  en- 
titled. When  a  breach  of  trust  has  been 
committed  the  party  injured  has  the  right 
to  pursue  the  fund  through  all  its  transmu- 
tations ;  and  may,  if  he  chooses,  elect  to 
take  in  its  stead  the  property  acquired  with 
it.  The  party  injured  is  of  course  the  party 
entitled  to  the  fund  in  its  original  form ; 
and  its  original  character  continues  until 
the  election  to  take  what  has  been  acquired 
in  place  of  it  has  been  made,  and  the  con- 
version is  thus  perfected. 

In  this  case  it  is  not  pretended  that  dur- 
ing the  life  of  the  wife  any  complaint  was 
made  of  the  breach  of  trust,  or  that  there 
was  any  effort  to  pursue  the  fund.  Its  orig- 
inal character  as  personalty  therefore  re- 
mained impressed  on  it  at  the  time  of  her 
death.  On  her  death  and  in  default  of  ap- 
pointment the  right  to  the  fund  and  to  all 
remedies  for  its  recovery  devolved  upon  the 
husband. — The  subject  is  one  in  which  the 
heirs  of  the  wife  have  no  interest  or  con- 
cern ;  and  the  election  of  the  husband  to 
take  the  land  in  lieu  of  the  money  would  be 
for  his  own  benefit. 

The  bill  does  not  ask  for  relief  as  to  the 
real  estate  of  the  wife  conveyed  by  the  deed 
of  settlement,  and  the  husband  in  his  an- 
swer disclaims  all  title  to  it.  As  the  only 
relief  prayed  for  is  in  reference  to  the  per- 
sonal lund,  the  bill  should  have  been  wholl3' 
dismissed,  the  heirs  of  the  wife  having  no 
interest  therein. 

The  other  judges  concurred  in  the  opinion 
of  Robertson,  J. 

The  decree  of  the  court  is  as  follows : 

283  ^The  court  is  of  opinion  that  upon 
the  death  of   Mrs.    Mitchell   without 

exercising  the  power  of  appointment  given 
her  by  the  deed  of  the  14th  day  of  Novem- 
ber, 1849,  the  personal  property  conveyed 
therein  passed  to  her  husband,  the  appel- 
lant, and  the  real  estate  to  her  heirs  at  law. 
And  the  court  is  further  of  opinion  that  the 
property  conveyed  to  the  appellant  by 
Thomas  P.  Preston  and  Susan  his  wife,  is 
not  to  be  regarded  as  a  part  of   the   realty 


subject  of  said  trust,  but  that  the  same,  to 
the  extent  of  the  money  advanced  by  Mrs. 
Mitchell  to  the  appellant,  and  invested  by 
him  in  the  said  land,  is  to  be  regarded  as 
part  of  the  personalty  subject  of  said  trust, 
which  upon  her  death  without  exercising 
said  power  of  appointment,  devolved  upon 
him  as  her  surviving  husband  and  admin- 
istrator. The  court  is  therefore  of  opinion 
that  the  appellant  could  not  be  required  to 
surrender  and  convey  said  land  to  the  ap- 
pellees her  heirs  at  law,  nor  to  account  for 
the  rents  and  profits  thereof.  The  court  is 
therefore  of  opinion  that  there  is  no  error  in 
so  much  of  said  decree  as  dismisses  the  bill 
as  to  the  slaves  and  personal  property  in 
said  deed  mentioned ;  but  that  so  much  of 
said  decree  as  relates  to  the  property  con- 
veyed to  the  appellant  by  said  Preston  and 
wife,  is  erroneous.  The  said  decree  is 
therefore  reversed  with  costs,  &c. — and  this 
court  proceeding  to  render  such  decree  as 
said  Circuit  court  ought  to  have  rendered,  it 
is  adjudged,  ordered  and  decreed  that  said 
bill  be  wholly  dismissed,  with  costs,  &c. 
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*Bayly's  AdmV  v.  Chubb. 
January  Term,  1802,  Richmond. 


I.  Judicial  Notice— Acts  of  Cons^ress.— The  acts  of  Con- 
gress in  relation  to  the  District  of  Ck>lnmbia  m.ast 
be  taken  notice  of  by  the  state  coarts,  without 
proof,  as  all  other  public  acta  of  Oonirress  are 
taken  notice  of. 

3.  Noffotiabie  Paper— Notice  of  Protest— Congreammui. 
—Notice  of  protest  of  a  negotiable  note  is  left  at  the 
dwelUnsr  house  of  a  member  of  Congress  in  Wash- 
InfiTton,  after  the  adjournment  of  Conrress  and 
after  he  had  left  the  city;  and  it 'appears  that  he 
kept  up  his  domicil  in  the  district  which  he  rep- 
resented, and  it  was  his  habit  to  leave  Washins^- 
ton  directly  Ck>ngTess  adjourned.  The  proof  of 
notice  is  not  sufficient. 

This  was  an  action  of  debt  in  the  Circuit 
court  of  Accomack  county,  brought  by 
Charles  St.  John  Chubb  surviving  partner 
of  the  firm  of  Chubb  brothers,  against 
Thomas  H.  Bayly  in  his  lifetime,  and  upon 
his  death  revived  against  William  T.  Joynes 
administrator  with  the  will  annexed  of  said 
Bayly.  The  action  was  against  the  defend- 
ant endorser  on  a  note  in  the  following 
words : 

$1200.  Washington,  May  24,  1854. 

Ninety  days  after  date  I  promise  to  pay 
to  Thomas  H.  Bayly  or  order,  twelve  hun- 
dred dollars,  for  value  received,  payable  at 
Riggs  &  Co.'s  banking  house. 

B.  T. 

The  declaration  treats  the  paper  as  a  nego- 
tiable note,  and  sets  out  the  demand,  non- 
pay^ment,  protest  and  notice,  in  the  ordinary 
form  of  an  action  of  debt  against  the  en- 
dorser of  a  negotiable  note. 

Upon    the    trial    the    defendant,    by    his 
counsel,     objected     to  the     note     and   pro- 
test  being   given   in  evidence   to  the 
285      *jury,    on    the  ground   that  there  was 
no  evidence  to  show  that  the  note  was 
a  negotiable  note,  on  the  footing  of  a    bill 
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of  exchange,  by  the  law  in  force  at  Wash- 
ington at  the  time  it  was  made.  The  court 
being  of  opinion  that  the  note  was  '^nego- 
tiable  by  the  general  mercantile  law,"  over- 
ruled the  objection,  and  admitted  the  note 
and  protest  in  evidence;  to  which  the  de- 
fendant excepted. 

It  was  proved  that  Bayly  was  a  member 
of  Congress,  representing  the  Accomack 
district  in  this  State,  from  1844  to  his  death 
in  June  1856.  That  during  the  whole  of 
that  period  he  had  his  general  domicil  on 
his  plantation  in  Accomack.  That  his 
plantation  was  carried  on  by  him  during 
his  service  in  Congress.  That  his  dwelling 
on  said  plantation  was  kept  open  during  his 
absence,  by  his  housekeeper,  and  that  such 
was  the  case  in  the  summer  of  1854.  That 
the  defendant's  testator  had  a  general  agent 
in  Accomack  during  his  absence  from  that 
county,  whose  habit  it  was  to  forward  to 
him  all  the  letters  that  came  to  him  during 
his  absence,  such  letters  being  received  and 
forwarded  nearly  every  week ;  but  this  agent 
had  no  authority  to  make  or  endorse  com- 
mercial paper,  or  to  receive  or  waive  notices 
of  protest. — That  it  was  the  general  habit 
of  the  defendant's  testator  to  leave  Wash- 
ington immediately  after  the  adjournment 
of  Congress,  and  not  to  return  until  the  com- 
mencement of  the  next  session.  That  in 
the  year  1854  the  said  tes.tator  kept  house 
in  Washington,  in  a  house  rented  and  fur- 
nished by  him.  That  Congress  adjourned  on 
the  7th  day  of  August,  1854;  immediately 
after  which,  the  testator  left  Washington, 
with  the  whole  of  his  white  family  and 
some  of  his  servants,  and  went  to  the  White 
Sulphur  Springs,  sending  his  other  serv- 
ants to  Accomack.  That  when  the  testa- 
tor left  Washington,  he  tendered  the  use  of 
his  house  there  to  Francis  Doyle  and  Wil- 
liam Collins,  who  occupied  it, with  the 
286  furniture,  until  the  *commencment  of 
the  next  session  of  Congress  in  De- 
cember 1854.  That  those  persons  paid  no 
rent  for  the  house,  occupying  it  only  as  a 
courtesy  from  the  testator;  but  they  paid 
the  gas  bills,  and  furnished  their  own  sup- 
plies. That  the  defendant's  testator  re- 
turned to  Washington  with  his  family,  at 
the  commencement  of  the  next  session  of 
Congress,  when  he  resumed  possession 
of  the  house,  and  occupied  it  until  the  end  of 
that  session,  when  he  broke  up  finally,  and 
sent  his  furniture  away.  That  the  said 
note  was  protested  for  non-payment  on  the 
2Stb  day  of  August,  1854 ;'  and  that  notice 
thereof  to  the  defendant's  testator  was  left 
at  the  said  house  in  Washington — and  that 
on  the  said  25th  day  of  August  he  and  his 
family  were  at  the  White  Sulphur  Springs. 

The  court,  on  motion  of  the  plaintiffs, 
instructed  the  jury  that  the  notice  of  de- 
mand, non-payment  and  protest  was  suffi- 
cient to  charge  the  defendant's  testator  as 
endorser,  to  which  the  defendant  excepted. 
After  verdict  for  the  plaintiff,  the  defendant 
moved  for  a  new  trial ;  which  the  court  re- 
fnsed,  and  gave  judgment  on  the  verdict. 
The  defendant  again  excepted,  and  obtained 
a  supersedeas  to  the  judgment. 


Joynes,  for  the  appellant. 

J.  Alfred  Jones,  for  the  appellee. 

DANIEL,  J.  The  note  upon  which  the 
suit  was  brought  was  dated  at  Washington 
and  made  payable  at  a  banking  house  in 
that  city ;  and  we  must  look  to  the  law  of 
that  place  for  the  rule  by  which  to  ascertain 
the  true  nature  of  the  contract  entered  into 
by  the  endorser.  No  proof  of  that  law 
having  been  given  on  the  trial  the  first 
question  presenting  itself  is,  whether  said 
law  is  one  of.  which  the  Circuit  court  was 
bound  to  take  notice  judicially. 

As    a    general    rule   no  court  takes 

287  judicial  notice  of  a  *foreign  law ;  and 
this  rule  has  very   properly,  I   think, 

been  recognized  as  determining  the  ques- 
tion of  how  far  the  courts  of  any  one  of  the 
states  formerly  composing  the  United  States 
were  bound  to  take  notice  of  the  laws  of 
any  other  one  of  those  states.  The  relation 
of  the  United  States  to  each  other  in  regard 
to  all  matters  not  surrendered  to  the  general 
government  by  the  constitution,  were  those 
of  foreign  states  in  close  friendship,  each 
being  sovereign  and  independent ;  and  the 
courts  have  very  generally  held  that,  there- 
fore the  laws  of  one  state  were  to  be  proved 
in  the  courts  of  another  only  as  other  for- 
eign laws.     1  Greenl.  on  Ev.  {  489. 

In  section  490  of  the  same  work,  however, 
the  author  states  that,  because  of  the  recip- 
rocal relations  between  the  national  govern- 
ment and  the  several  states,  the  courts  of  the 
United  States  take  judicial  notice  of  all  the 
public  laws  of  the  respective  states,  when- 
ever they  are  called  upon  to  consider  and 
apply  them ;  and  in  like  manner  the  courts 
of  the  several  states  take  judicial  notice  of 
all  public  acts  of  Congress,  including  those 
which  relate  exclusively  to  the  District  of 
Columbia,  without  any  formal  proof.  I  have 
been  unable  to  find  any  case  in  which  the 
latter  member  of  the  foregoing  proposition, 
so  far  as  it  relates  to  the  District  of  Colum- 
bia, has  been  in  terms  judicially  announced 
by  the  supreme  court  of  any  one  of  the 
states,  though  it  seems  to  me  that  it  must 
be  as  the  author  has  stated  it. 

By  the  8th  section  of  the  1st  article  of  the 
constitution  of  the  United  States,  the  Con- 
gress was  clothed  with  exclusive  legislation 
over  the  District  which  should  become  the 
seat  of  the  government  of  the  United  States ; 
and  by  the  6th  article  it  is  declared  that  the 
constitution  and  the  laws  of  the  United 
States  made  in  pursuance  thereof,  shall  be 
the  supreme  law  of  the  land,  and  the  judges 
in  every  state  shall  be  bound  thereby;  any- 
thing in  the  constitution  or  laws  of  any 
state  to  the  contrary  notwithstanding. 

288  *The    District    of   Columbia     having 
become,  by  the  cession   of  Maryland 

and  Virginia  and  the  acceptance  of  Con- 
gress, the  seat  of  the  government  of  the 
United  States,  it  is  difficult  to  conceive -on 
what  grounds  it  is  to  be  said  that  a  public 
act  of  Congress  in  relation  to  said  district, 
passed  in  the  exercise  of  its  exclusive  legis- 
lation over  said  district,  is  not  a  law  of  which 
the  courts  of  the  states  were  bound,  to  take 
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notice,  judicially.  It  is  by  c<fmity  only 
that  contracts  made  in  one  state  are  en- 
forced by  the  courts  of  another  state  accord- 
ing^ to  the  laws  of  the  former ;  and  no  state 
is  bound  to  enforce  a  contract  made  in  an- 
other state  which  is  contrary  to  its  general 
policy  and  laws.  But  it  is  obvious  that  a 
state  court  in  enforcing  a  contract  made  in 
the  District  of  Columbia  according  to  the 
lex  loci  contractus  cannot  proceed  upon  any 
notion  of  comity ;  in  as  much  as  if  it  did 
it  would  have  a  right  to  disregard  such  law 
if  found  in  conflict  with  the  law  of  the 
state ;  and  this  right  it  could  not  exercise 
without  violating  the  constitution,  the  lex 
loci  contractus,  in  such  case,  being  a  law  of 
Congress,  which,  if  to  be  noticed  at  all, 
is  to  be  observed  as  a  supreme  law,  and 
binding  upon  the  court  though  it  should  be 
in  conflict  with  the  laws  of  the  state.  In 
other  words,  if  in  enforcing  a  contract  made 
in  the  District  of  Columbia  a  state  court  is 
bound  to  notice,  at  all,  the  laws  of  the 
place,  regulating  such  contracts  in  the  Dis- 
trict of  Columbia,  it  must  treat  them  as  it 
does  any  other  public  acts  of  Congress 
passed  in  pursuance  of  the  constitution, 
which  it  is  required  to  administer,  to  wit, 
as  supreme  public  laws  of  the  land — laws 
which  the  court  is  presumed  to  know  and  is 
bound  to  notice  without  requiring  them  to 
be  first  proved. 

The  act  of  Congress  to  which  reference  is 
had  above,  is  an  act  passed  the  27th  Febru- 
ary, 1801,  by  which  it  is  declared  that  the 
laws  of  the  State  of  Virginia  as  they  now 
exist,  shall  be  and  continue  in  force 
289  in  that  part  of  *the  District  of  Colum- 
bia which  was  ceded  by  the  said  states 
to  the  United  States,  and  by  them  accepted 
for  the  permanent  seat  of  government;  and 
that  the  laws  of  the  State  of  Maryland  as 
they  now  exist,  shall  be  and  continue  in 
force  in  that  part  of  said  district  which  was 
ceded  by  that  State  to  the  United  States,  and 
by  them  accepted  as  aforesaid.  Brightly* s 
Digest  251.  At  the  time  of  the  passage  of 
this  act  the  statute  3  and  4  Anne  ch.  9,  in 
relation  to  promissory  notes,  was,  as  is  con- 
ceded, and  as  is  seen  from  the  reports  of  sev- 
eral decisions  of  the  Supreme  court  of  Mary- 
land, cited  at  the  bar,  a  law  of  that  State ; 
and  by  that  statute,  all  notes  in  writing 
payable  to  any  person  or  persons,  his,  her, 
or  their  order,  are  assignable  or  indorsable 
over  in  the  same  manner  as  inland  bills  of 
exchange  are  or  may  be ;  and  all  persons  to 
whom  such  notes  are  indorsed  or  assigned 
may  have  their  actions  thereon  against  the 
maker  or  any  of  the  persons  that  indorsed 
the  same  in  like  manner  as  in  cases  of  in- 
land bills  of  exchange.  By  this  law,  thus 
made  the  law  of  the  city  of  Washington,  the 
indorsers,  if  duly  protested  and  notified 
by  protest,  were  liable  on  the  note  on  which 
the.  suit  was  brought,  in  like  manner  as 
they  would  have  been  on  a  regularly  pro- 
tested inland  bill  of  exchange ;  and  by  the 
10th  and  11th  sections  of  ch.  144,  Code  1849, 
an  action  of  debt  is  given  when  any  note 
or  writing  by  which  there  is  a  promise,  or 
undertaking,  or  obligation   to   pay  money, 


if  the  same  be  signed  by  the  party  who  is 
to  be  charged  thereby  or  his  agent.  And  it 
is  further  declared  that  upon  any  such  note 
which  on  its  face  is  payable  at  a  particular 
bank  or  a  particular  office  thereof  for  dis- 
count and  deposit,  or  the  place  of  business 
of  a  savings  institution  or  savings  bank, 
and  upon  any  bill  of  exchange,  whether 
such  note  or  bill  be  payable  in  or  out  of  this 
State,  if  the  same  be  protested,  an  action  of 
debt  may  be  maintained    and   judg- 

290  ment  given  jointly  against  *all  liable 
by    virtue   thereof,  whether  drawers, 

indorsers  or  acceptors,  or  against  one  or  any 
intermediate  number  of  them,  for  the  prin- 
cipal and  charges  of  protest,  with  interest 
thereon  from  the  date  of  such  protest. 

If  the  steps  in  relation  to  the  protest  and 
notice  have  been  regular  there  would  thus, 
as  I  conceive  be  nothing  wanting  to  main- 
tain the  action.  The  protest  is  in  regular 
form,  and  the  only  question  remaining  to 
be  considered  is  as  to  the  sufficiency  of  the 
notice. 

None  of  the  cases  cited  by  counsel,  com- 
prehend in  their  decisions  all  the  points  in 
respect  to  notice  arising  out  of  the  proofs  in 
this ;  though  several  of  them  bear  a  close  re- 
semblance to  it  in  some  important  features. 
Thus  in  the  case  of  P.  Chouteau  v.  Daniel 
Webster,  6  Mete.  K.  1*  in  which  the  notice 
was  held  sufficient  to  charge  the  indorser, 
when  the  note  on  which  the  suit  was 
brought,  which  was  payable  at  New  York, 
fell  due,  the  indorser,  Mr.  W.  was  at  Wash- 
ington attending  to  his  duties  at  a  session  of 
Congress,  as  a  senator  from  Massachusetts. 
His  general  domicil  and  place  of  business 
was  in  Boston,  where  he  at  all  times  had  an 
agent  who  had  the  charge  and  management 
of  his  business  affairs  in  his  absence; 
though  the  holder  of  the  note  had  no  notice 
that  he  had  such  agent,  nor  had  the  indorser 
requested  that  notice  should  be  sent  to 
him  at  Boston.  Notice  of  the  non-payment 
of  the  note  was  seasonably  put  into  the  post 
office  at  New  York,  directed  to  the  indorser 
at  Washington,  where  letters  addressed  by 
mail  to  members  of  the  senate  during  the 
session  of  Congress,  were  taken  from  the 
post  office  by  officers  charged  with  that  duty 
and  delivered  to  the  members  in  their  places 
when  the  senate  was  actually  in  session,  and 
on  other  days  were  delivered  by  those  oflR- 
cers  at  the  members'  lodgings.  In  that 
case,  as  has  been  seen,  the*  senate  was  in 
session,  and  Mr.  Webster  was  in  Washing- 
ton at  the  time  the  notice  was  sent.  In 
this     case    Congress    had    adjourned 

291  *and  the  indorser  had  left   Washing- 
ton, a  few  days  after  the  adjournment 

and  some  ten  or  fifteen  days  before  the  note 
was  protested;  and  it  was  proved  that  it 
was  his  general  habit  to  leave  Washington 
immediately  after  the  adjournment  of  Con- 
gress, and  not  return  until  the  commence- 
ment of  the  next  session.  So  in  the  case 
of  Graham  v.  Sangston,  1  Maryland  R.  59, 
the  indorser  at  the  time  of  the  maturity  of 
the  bill  was  a  member  of  the  general  assem- 
bly of  Maryland,  then  in  session,  and 
boarded  at  a  hotel  in  Annapolis,  the  seat  of 
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government ;  and  the  notary  gave  notice  by 
leaving  the  notice  at  the  room  of  the  in- 
doraer  in  the  hotel ;  but  whether  the  indorser 
was  in  Annapolis  on  the  day  that  the  notice 
was  given  did  not  appear ;  nor  was  there 
any  proof  in  respect  to  the  general  domicil 
of  the  indorser.  The  notice  was  decided  to 
be  snflQcient. 

In  the  last  case  the  fair  inference  from  the 
facts  is,  that  the  indorser  must  in  fact  have 
received  the  notice — the  notice  being  left 
at  his  lodgings  where  he  was  then  staying  in 
attendance  upon  the  legislature.  The  case 
would  apply  here  if  in  this  case  Congress- 
had  been  in  session  at  the  time  the  notice 
was  left  at  the  house  of  Bayly  in  Wash- 
ington. 

The  residence  of  a  member  of  Congress 
at  Washington  during  the  session  of 
Congress  is  a  matter  required  by  law;  and 
80  long  as  the  session  continues  it  is  but 
jttst  and  reasonable  to  infer  that  the  member 
is  where  the  discharge  of  most  important 
public  duties  demands  of  him  that  he  should 
be.  It  was  on  such  grounds,  mainly,  that 
the  court  in  Chouteau  v.  Webster,  justified 
the  notice  to  the  indorser  in  that  case. 

Strong,  however,  as  are  the  reasons  on 
which  this  case  was  decided,  it  is  opposed 
by  the  case  of  Walker  v.  Tunstall,  3  How. 
Miss.  R.  259.  In  that  case  the  indorser, 
Robert  J.  Walker,  was  a  member  of  the 
United  States  senate;  the  senate  was 
in  session;  and  he  was  proved  to 
292  *have  been  in  Washington  attending 
to  his  duties  of  senator  at  the  time  of 
the  protest;  notice  of  which  was  sent  in 
good  time  by  mail  directed  to  him  at  Wash- 
ington. The  proofs  in  this  cause  tended  to 
show  that  Mr.  Walker  had  a  general  domi- 
cil in  the  State  of  Mississippi ;  and  in  pass- 
ing upon  cer^in  instructions  given  in  the 
court  below,  the  supreme  court  of  Missis- 
sippi held  in  such  a  state  of  facts,  that 
when  the  indorser  has  a  residence  in  the 
state  which  he  represents  the  notice  should 
be  sent  to  such  residence ;  and  if  his  resi- 
dence is  not  known  due  diligence  should  be 
used  to  ascertain  the  same ;  and  that  notice 
sent  to  Washington  city  is  not  sufScient. 
The  cause  being  remanded  for  a  new  trial, 
that  trial  was  had,  and  a  verdict  and  judg- 
ment obtained  in  the  court  below  in  favor 
of  the  indorser.  The  plaintiff  in  the  action 
then  appealed,  and  we  have  a  report  of  the 
case  on  its  second  hearing  in  the  Supreme 
court  of  the  state  in  2  Smeedes  8l  Marsh. 
R.  638.  It  now  appearing  from  the  addi- 
tional facts  proved  on  the  second  trial,  that 
the  indorser  had  no  general  domicil,  or 
faiown  place  of  residence  or  business,  at  the 
time  of  the  protest,  the  court  held  that  no- 
tice sent  to  him  at  Washington  city  was 
sufficient  to  fix  his  liability.  The  two  de- 
cisions of  the  court  are  not  in  conflict;  and 
their  joint  result  is  to  declare  that  notice 
Knt  to  a  member  of  Congress  who  has  no 
blown  place  of  residence,  is  good  if  directed 
to  him  at  Washington,  whilst  Congress  is 
in  session,  and  he  is  there  engaged  in  the 
discharge  of  his  official  duties;  but  that 
sach   notice   is   not   sufficient   if  he  has  a 


known  place  of  residence,  except  upon  a 
failure  of  the  notary  to  ascertain  the  resi- 
dence after  having  used  due  diligence  to 
ascertain  it. 

It  seems  to  me,  that  the   rule   declared  in 

Chouteau  v.  Webster  is  the  more  reasonable 

one,    but,  seeing,   that   in   the   opinion    of 

learned  and  able  judges,    it   is  deemed  too 

broad   already,  I  do   not  feel  disposed 

293  to  extend  it  still  ^further  than  any 
case  has  yet  gone,  and  make  it  em- 
brace a  notice  directed  to  a  member  of  Con- 
gress at  Washington  after  the  adjournment 
of  Congress,  and  after  the  member  had  in 
fact  left  the  city.  The  presumptions  which 
uphold  the  notice  during  the  session  of  Con- 
gress seem  to  me  to  have  nothing  to  sustain 
or  justify  them  after  the  body  has  adjourned. 
The  presumption  is  then  the  other  wa3'.  It 
is  then  but  reasonable  to  suppose  that  the 
members  have  left  the  city  and  gone  to 
their  respective  homes ;  and  it  is  difficult 
to  believe  that  any  notary  in  Washington 
could  remain  for  many  days  ignorant  of  the 
adjournment  of  Congress.  The  indorser 
had  been,  at  the  time  of  the  protest,  for 
more  than  ten  years  a  member  of  Congress; 
punctual  in  his  habit  of  attending  Congress 
during  its  session,  and  regular  in  his  habit 
of  leaving  Washington  immediately  after 
the  adjournment  and  of  not  returning  until 
the  commencement  of  the  ensuing  session. 
Very  little  diligence  used  by  the  notary  in 
enquiring  of  the  citizens  of  Washington, 
would  (we  must  believe)  have  acquainted 
him  with  the  fact,  if  he  did  not  already 
know  it,  that  the  indorser  was  a  member  of 
Congress  from  Virginia,  having  his  general 
domicil  in  that  State,  and  residing  in 
Washington  only  during  the  sessions  of 
Congress ;  that  Congress  had  adjourned  and 
that  he  had  as  was  his  habit,  left  the  city. 
It  does  not  appear  that  any  enquiry  of  the 
kind  was  made.  The  fact  that  the  note  was 
dated  at  Washington  it  is  well  settled  does 
not  dispense  with  due  diligence  to  ascertain 
the  residence  of  the  indorser  in  cases  where, 
if  the  note  were  dated  elsewhere  such  dili- 
gence should  have  been  used.  Upon  a  view 
of  all  the  facts  I  do  not  think  that  the  no- 
tice was  sufficient ;  and  the  court  it  seems 
to  me  erred  in  giving  the  instructions  com- 
plained of,  and  in  refusing  to  set  aside  the 
verdict  and  grant  a  new  trial.     It  seems  to 

me   that  the  judgment   should   be  re- 

294  versed,  *the  verdict  set  aside,  and  the 
case  remanded  for  a  new  trial. 

ALrLEN,  P.,  and  ROBERTSON,  J.,  con- 
curred in  the  opinion  of  Daniel,  J. 

MONCURE,  J.,  dissented.  He  thought 
the  notice  sufficient. 

Judgment  reversed. 


295      •Smith's  Adm V  v.  Lloyd's  Ex'x. 
January  Term,  1862.  Richmond. 
(Absent,  Leb,  J.) 

I.  Plesdlng  sad  Practice— Debt  on  Bond— Bxciue  tor 
Noa*Prodiictloii  of  Bond.*— In  action  of  debt  upon  a 

^Pleading  and  Practice— Profcrt  Excused.— In  Sim- 
mons v.  Trumbo,  9  Vf.  Va.  86S,  it  was  said:  "The  court 
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bond,  plaintiff  to  excuse  the  non-production  of  the 
bond,  In  answer  to  oyer  craved  by  the  defendant, 
says  the  bond  Is  filed  tn  another  court;  that  he 
applied  to  that  court  for  it,  that  his  application  was 
opposed  by  the  defendant,  and  was  refused  by  the 
court.  This  is  a  sufficient  excuse  for  not  produc- 
luff  the  orlfirinal  bond. 

a.  Same— Same— Same— Excuse  flay  Be  Ore  Tenns.— An 
excuse  for  not  producing  the  oridnal  bond  sued 
on  may  be  ore  tenus. 

.  Same— Same— Same— Excnse  in  Form  of  Plea.— In 
this  case  the  excuse  is  made  in  the  form  of  a  plea, 
which  is  demurred  to.  The  demurrer  does  not 
authorize  the  court  to  decide  upon  errors  in  the 
declaration. 

4.  Same— Demurrer  to  Plea— Effect  on  Declaration.— A 
demurrer  to  a  plea  can  only  operate  upon  the  dec- 
laration, as  a  demurrer  to  the  whole  thereof:  and 
if  any  one  count  is  crood,  the  demurrer  as  a  demur- 
rer to  the  declaration  must  be  overruled. 

3.  Same— Demurrer  to  Declaration.— In  considering  a 
demurrer  to  a  declaration,  where  oyer  is  craved 
of  the  bond  sued  upon,  the  court  can  only  look  at 
the  declaration  and  bond,  and  if  words  In  the  bond 
without  the  addition  of  extraneous  facts,  are 
insensible,  they  will  be  treated  as  surplusage. 

6.  Same— Conditions  Precedent— Settini:  Out  the  Per- 
formance.—The  setting  out  the  performance  of  a 
condition  precedent  in  the  lanffua^e  of  the  condi- 
tion is  sufficient. 

7.  Same— Maturing  at  Rules— Failure  to  Give  Oyer  When 
Craved.— If  the  bond  or  deed  sued  on  is  not  filed 
with  the  declaration,  and  the  defendant  appears 
at  rules  and  craves  oyer  of  It,  which  the  plaintiff 
does  not  give,  and  the  defendant  will  not  plead 
without  oyer,  the  clerk  may  properly  take  the 
rules  without  regard  to  the  craving  of  oyer,  so 
that  the  case  may  be  ready  to  be  disposed  of  at 

the  next  term  of  the  court 

296  *Thi8  was  an  action  of  debt  in  the 
circuit  court  of  the  county  of  Alexan- 
dria, brought  in  September  1852,  by  John 
L.  Pascoe,  administrator  de  bonis  non  with 
the  will  annexed  of  Joseph  Smith  deceased, 
against  John  Lloyd,  and  afterwards  revived 
against  his  executrix,  upon  the  following 
paper: 

^  ^Whereas  a  suit  is  now  pending  in  the 
Circuit  court  for  the  county  of  Alexandria 
— John  Lrloyd  against  the  bailiff,  Charles 
Scott,  on  a  writ  of  replevin,  in  which 
Jonathan  Schofield  claims  to  have  an  in- 
terest, and  the  amount  in  controversy  being 
live  thousand  dollars,  arrearages  of  rent, 
interest  and  costs,  I  hereby   agree,    in  case 

properly  refused  to  grant  the  defendant  oyer  of  the 
bonds,  the  excuse  for  not  making  profert  of  them. 
alleged  in  the  declaration,  that  they  were  in  the 
defendant's  possession,  being  a  sufficient  excuse. 
Smith's  Adm'r  v.  Lloyd's  Ex'or,  l6Gratt.  295." 

5ame— Statute— Effect  on  Special  Demurrer.— The 
several  subsequent  cases  cite  the  principal  case  as 
authority  for  the  proposition  that  the  effect  of  the 
enactment  of  section  81.  ch.  171  of  Ck>de  of  1849  (Code 
1887,  S  S272) , was  to  abolish  special  demurrers.  Norfolk, 
etc.,  R.Ck>. V.  Ampey.98  Va.  183, 25  S.E.  Rep.  p.  228;  Ck>yle 
V.  B.  &  O.  R.  Co..  11  W.  Va.  107:  Kern  v.  Zelgler.  18  W. 
Va.  715;  Reynolds  v.  Hurst.  18  W.  Va.  651 ;  Splker  v. 
Bohrer,  37  W.  Va.  261. 16  S.  E.  Rep.  676;  Cook  v.  Dor- 
sey.  38  W.  Va.  200.  18  S.  £»  Rep.  470. 


I  succeed  in  said  suit  to  the  amount  in  con- 
troversy, and  hold  myself  bound  to  secure 
satisfactorily,  on  real  estate  in  the  town  of 
Alexandria,  (which  is  to  be  kept  insured  by 
me  until  the  debts  are  paid),  to  Joseph 
Smith  the  sum  of  eleven  hundred  dollars, 
to  William  Veitch  and  Benoni  Wheat,  lately 
trading  under  the  firm  of  William  Veitch  A 
Co.,  the  sum  of  two  hundred  and  fifty  dol- 
lars, and  to  Thomas  K.  Beale  and  James 
M.  McCrae  the  sum  of  nine  hundred  and 
fifty  dollars,  (they  being  first  duly  author- 
ized to  receive  the  said  amount),  in  the 
manner  following,  to  wit :  In  case  of  recov- 
ery to  the  full  amount  as  aforesaid,  I  will 
secure  satisfactorily,  to  the  several  parties 
as  hereinbefore  mentioned,  the  sums  as 
stated,  bearing  an  interest  of  six  p^r  cent, 
per  annum,  after  the  1st  of  May,  1828, 
which  interest  is  to  be  paid  annually. 

And  I  further  agree  to  redeem  and  pay  ofF 
to  the  said  parties  herein  mentioned,  or  to 
their  heirs  or  assigns,  the  sums  they  are 
hereby  severally  entitled  to  receive,  at  the 
expiration  of  ten  years  from  the  time  the 
said  suit  now  depending  may  be  decided, 
reserving  to  myself  the  right  and  privileg^e 
of  paying  off  the  said  principal  debt  and  all 
the  interest  that  may  be  due  thereon,  at  any 
time  I  may  think  proper  after  the  date 
297  hereof,  and  fully  releasing  *the  secu- 
rities herein  promised;  or  in  case  I 
should  recover  a  part  of  the  amount  in  con- 
troversy, I  hold  myself  bound  to  pay  to  the 
parties  aforesaid,  such  proportion  as  the 
amount  recovered  may  bear  to  the  amount 
in  controversy.  A.nd  for  the  faithful  per- 
formance of  which  I  hereby  bind  myself, 
my  heirs  and  executors. 

Witness  my  hand  and  seal  this  the  25th 
April,  1828. 

John  Lloyd.     [Seal.] 

The  amended  declaration  contained  two 
counts,  in  neither  of  which  is  there  a  pro- 
fert of  the  paper.  The  first  count  after 
setting  out  the  paper,  alleges  that  the  re- 
plevin suit  referred  to  in  it,  had  been  finally 
decided  more  than  ten  years  before  the  in- 
stitution of  this  action,  in  favor  of  John 
Lloyd,  for  whom  a  judgment  had  been  ren- 
dered for  the  full  amount  in  controversy  in 
the  suit ;  whereby  the  said  Lloyd  became 
liable  to  pay  to  Joseph  Smith  and  the  plain- 
tiff as  his  representative  the  said  sum  of 
eleven  hundred  dollars  with  its  interest. 

The  second  count  did  not  set  out  the  paper, 
but  referred  to  it,  and  charged  that  among 
other  things  Lloyd  thereby  bound  himself 
to  pay  to  Smith  within  ten  years  after  the 
decision  of  the  case  against  Scott,  the  sum 
of  eleven  hundred  dollars,  with  legal  inter- 
est from  the  1st  of  May,  1828,  until  paid, 
**the  plaintiff's  testator  being  first  duly 
authorized  to  receive  the  same.**  And  it 
averred  that  the  suit  had  been  finally  de- 
cided in  favor  of  Lloyd  more  than  ten  years 
before  the  institution  of  this  action ;  and 
that  the  plaintiff  as  administrator,  &c.,  of 
Smith,  was  duly  authorized  to  receive  from 
Lloyd  the  said  sum  of  eleven  hundred  dol- 
lars, with  interest  thereon  as  aforesaid. 

The  defendant  demurred  to  the  plaintiff's 
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declaration,  and  also  craved  oyer  of  the 
writing  obligatory  in  the  declaration  men- 
tioned, and  of  the  condition   thereof.     And 

the  plaintiff  joined  in  the  demurrer ; 
296     and  for  excuse  *for  not  producing  the 

bond  he  says — "The  plaintiff  in  an- 
swer to  the  oyer  craved  by  the  defendant 
of  the  original  bond  upon  which  this  action 
is  founded,  and  for  reason  for  not  producing 
it,  says  that  the  original  bond  is  now  on 
file  in  the  Circuit  court  of  the  United  States 
for  the  county  of  Washintrton,  in  the  Dis- 
trict of  Columbia;  that  the  plaintiff  has 
applied  to  the  said  court,  since  the  institu- 
tion of  this  suit,  for  said  original  bond; 
that  said  application  was  opposed  by  the 
defendant ;  and  that  the  court  therefore  re- 
fused to  deliver  to  the  plaintiff  the  said 
original  bond;  and  so  it  is  impossible  for 
the  plaintiff  to  produce  said  bond  after  the 
use  of  all  means  in  the  power  of  the  plain- 
tiff to  produce  it.  And  this  he  is  ready  to 
certify.  Wherefore  he  prays  judgment, 
&c."  The  defendant  demurred  to  the 
plaintiff's  excuse ;  and  the  court  sustained 
the  demurrer;  and  there  was  judgment 
in  the  action  for  the  defendant.  Whereupon 
the  plaintiff  applied  to  a  judge  of  this  court 
for  a  supersedeas  to  the  judgment ;  which 
was  awarded. 

F.  J.  Smith,  for  the  appellant : 

The  question  presented  by  the  record  is 
as  to  the  sufficiency  of  the  excuse  for  the 
non-production  of  the  original  of  the  obli- 
gation sued  on. 

The  requirement  of  the  production  of  an 
original  paper  upon  which  an  action  has 
been  brought,  as  authorized  by  the  technical 
proceeding  of  craving  oyer,  rests  on  the 
exercise  of  an  undoubted  right,  and  on  the 
snppositioii  of  a  real  desire,  by  the  defend- 
ant, that  the  paper  should  be  produced,  and 
further,  that  its  inspection  is  needed,  for 
some  substantial  grounds  of  defence. 

To  demand  oyer  (or  to  hear  it  read)  was 
complied  with  (we  are  told  in  the  books)  in 
the  days  of  oral  pleading,  by  having  the 
paper  called  for  read  aloud  in  open  court 
^ince  the  establishment  of  written  plead- 
ing, by  delivering  a  copy  of  the  instrument 
to  the  defendant. 

299  *In  this  case,  after  oyer  was  de- 
manded, the  plaintiff,  as  he  states  in 
his  excuse,  applied  for  the  original  obliga- 
tion to  the  court,  where  it  was  deposited, 
and  was  there  met  by  the  defendant,  who 
opposed  said  application,  and  defeated  the 
same,  and  thereby  prevented  the  plaintiff 
from  obtaining  possession  of  the  bond. 

Now,  whilst  as  a  general  rule  the  defend- 
ant, on  a  demand  for  oyer,  has  a  right  to 
require  the  production  of  an  original  paper, 
7et  the  exceptions  to  the  requirement  are 
as  well  established  as  the  rule  itself. 

The  excuses  for  not  making  profert  rest 
on  the  broad  principle  that  the  law  requires 
no  man  to  perform  an  impossibility. 

Thus,  if  an  obligation  has  been  destroyed 
by  fire  or  other  accident,  has  been  lost,  is 
in  the  possession   of  the  adverse  party,  or 


is  deposited  in  another  court,  the  plaintiff 
may  rely  on  either  of  these  excuses  to  jus- 
tify not  making  profert. 

Thus,  Lord  Coke  says, — **And  if  the  deed 
remain  in  one  court,  it  may  be  pleaded  in 
another  court,  without  showing  forth,  quia 
lex  non  cogit  ad  impossibilia.*'  See  3 
Thomas  Coke,  chap,  vi,  title  pleading,  top 
p.  405,  margin  373 ;  Wymark's  Case,  5  Coke's 
R.  74;  Doctor  Ley  field's  Case,  10  Coke's  R. 
92.  In  the  last  case  the  principle  is  laid 
down,  that  in  cases  of  necessity  the  pro- 
duction of  an  original  paper,  upon  oyer, 
will  be  dispensed  with.  In  that  case  the 
deed  was  destroyed  by  fire. 

The  same  doctrine  is  fully  recognized  in 
Read  v.  Brookman,  3  T.  R.  151,  in  which 
the  counsel  on  both  sides  concede  it  to  be 
law,  and  the  court  so  decide,  that  when 
the  deed,  of  which  oyer  is  demanded,  has 
been  pleaded,  and  remains  in  another 
court,  or  where  it  is  in  the  possession  of 
the  adverse  party,  that  such  excuses  will 
be  sufficient  for  not  making  profert  of  the 
original.  These,  however,  are  only  two  of 
the  instances  illustrating  the  principle  that 
in  cases  of  necessity,  or  where  it  is 
300  impossible  *for  the  plaintiff  to  make 
profert  of  the  instrument,  the  excuse 
will  be  sufficient.  See  2  Chitty's  Pleading, 
top  p.  148,  margin  197.  See  also  Taylor's 
adm'x  V.  Peyton's  adm'x,  1  Wash.  252; 
Waller's  ex'ors  v.  Ellis,  2  Munf.  88.  See 
Judge  Tucker's  opinion,  p.  96,  sanctioning 
the  rule  as  laid  down  in  Read  v.  Brookman ; 
Anderson  v.  Barry,  2  J.  J.  Marsh.  R. 
265;  Moore's  ex'or  v.  Paul,  2  Bibb's  R. 
330;  Butler  v.  State,  5  Gill  &  John.  R.  577. 

Does  not  this  case,  then,  fall  within  the 
principle,  as  established  by  these  author- 
ities, and  is  not  the  excuse  pleaded  by  the 
plaintiff  for  not  making  profert  of  the  bond 
sued  on,  amply  sufficient? 

The  bond  is  filed  in  another  court ;  that 
court  is  beyond  the  limits  of  Virginia ;  ap- 
plication has  been  made  to  it  for  the  bond 
by  the  plaintiff,  and  the  court  refuses  to 
deliver  it.  The  plaintiff's  attempt  to  obtain 
it  is  resisted  by  the  defendant,  thereby  de- 
feating the  effort.  These  facts  are  admitted 
by  the  demurrer  to  the  excuse  of  profert. 
Is  it  not  then  to  require  the  plaintiff  to  per- 
form an  impossibility,  by  insisting  on  his 
producing  the  bond  sued  on?  and  does  not 
such  a  requirement,  under  the  circum- 
stances, come  in  direct  conflict  with  the 
maxim  quoted  by  Lord  Coke,  '4ex  non 
cogit  ad  impossibilia?" 

Is  not  this  case  as  strong,  to  all  intents 
and  purposes,  as  if  this  bond  were  in  the 
possession  pf  the  defendant?  and  yet  in 
that  case  it  will  hardly  be  pretended  that 
the  excuse  would  be  held   to  be  insufficient. 

Robert  E.  Scott,  for  the  appellee : 

There  are  two  questions  involved  in  the 
case.  1st.  On  the  demurrer  to  the  declara- 
tion. 2d.  On  the  sufficiency  of  the  excuse 
for  not  producing  the  bond  sued  upon.  But 
the  demurrer  to  the  declaration  was  not 
passed  upon  by  the  court  below,  and  there- 
fore   it  only   comes   up   upon  the  rule  that 
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where   issue   is  taken   upon  a  demurrer  it 
goes  back  to  the  ifirst  error. 

301  *l8t.  The  agreement  shows  that  it 
was  made  with  Schofield,  and  the  un- 
dertaking is  to  pay  Smith,  and  the  other 
parties  mentioned — **they  being  first  duly 
authorized  to  receive  the  said  amount." 
This  was  a  condition  precedent;  and  both 
the  counts  of  the  declaration  are  defective 
in  failing  to  aver  that  the  plaintiff's  testator 
was  duly  authorized  to  receive  the  money. 
There  is  no  averment  of  the  sort  in  the  first 
count ;  and  the  only  averment  in  the  second 
count  is  that  more  than  ten  years  has  elapsed 
since  the  decision  of  the  replevin  case,  and 
the  plaintiff  as  administrator,  &c.,  is  duly 
authorized  to  receive  the  amount.  This  is 
not  an  averment  that  the  testator  was  au- 
thorized to  receive  it.  The  averment  should 
state  how  he  was  authorized.  To  say  sim- 
ply he  was  duly  authorized  involves  both 
law  and  fact ;  for  due  authorization  involves 
law,  and  the  how  authorized  is  therefore 
necessary  to  be  stated. 

2.  At  the  first  blush  the  excuse  for  not 
producing  the  paper  would  seem  to  be  pretty 
full.  But  it  is  most  carefully  worded. 
There  were  in  fact  three  suits  on  the  same 
paper,  in  the  same  court,  at  the  same  time. 
Our  defence  was  that  the  paper  had  never 
been  in  their  possession ;  and  that  they  had 
never  executed  the  releases  which  was  the 
consideration  of  the  agreement.  The  paper 
had  been  put  into  the  hands  of  Schofield, 
and  had  not  been  delivered  by  him ;  and 
neither  of  them  was  ever  duly  authorized  to 
demand  payment. 

The  agreement  promises  to  pay  several 
sums  to  several  parties,  and  it  required  all 
to  be  authorized  to  receive  the  sums  of 
money  specified  to  be  paid  to  each. 

The  court  will  see  how  cautiously  this 
excuse  is  gotten  up.  The  bond  was  filed  in 
the  replevin  court;  but  by  whom  it  does 
not  say.  On  what  grounds  the  plaintiff 
asked  for  the  paper  is  not  stated.  On  what 
grounds  the  application  was  opposed  is  not 
stated.  On  what  grounds  the  application 
was  refused,  is  not  stated.     When  the 

302  ^excuse  is   considered   in   connection 
with    the    paper   some    light   will  be 

thrown  on  the  controversy.  The  paper 
says,  being  first  duly  authorized  to  receive 
the  amount.  If  the  paper  had  averred  that 
the  bond  was  filed  by  them  we  should  have 
been  satisfied.  If  they  had  said  that  they 
were  entitled  to  it  that  would  have  satisfied 
us.  Then  must  we  not  presume  that  when 
the  motion  was  made  for  the  deli  very  of  the 
bond,  issue  was  made  up  upon  that  appli- 
cation; and  must  we  not  further  presume 
that  it  Tvas  rightly  decided?  If  there  could 
be  a  state  of  facts  which  would  justify  the 
judgment  of  the  court  are  we  not  bound  to 
infer  that  they  existed? 

Deeds  and  other  writings  are  often  used 
on  the  trial  of  a  case,  and  are  filed  among 
the  papers;  but  this  does  not  deprive  the 
true  owner  of  his  property.  He  may  be  re- 
quired to  produce  them  on  a  trial;  but  when 
the  case  is  ended  he  has  a  right  to  recapture 
them.     No   court   can    rightfully   withhold 


them  from  him.  Buller,  Nisi  Prius,  p.  49, 
251,  253,  says :  There  being  but  one  law  day 
of  a  term  during  the  term  every  party  may 
take  advantage  of  \he  deed;  but  after  the 
term  the  owner  may  have  it.  Even  those 
deeds  which  become  a  part  of  the  pleadings, 
after  the  term  the  owner  is  entitled  to  them. 
When  a  deed  is  denied,  then  until  that  issue 
is  determined  the  deed  is  impounded.  If 
determined  against  the  deed  it  remains  im- 
pounded  forever;  but  if  the  issue  is  found 
in  its  favor  then  the  owner  is  entitled  to  it. 
This  is  in  respect  to  those  deeds  made  part 
of  the  record  by  the  pleadings.  And  there 
never  was  any  question  of  the  owner's  right, 
where  the  deed  was  merely  used  as  evidence. 
And  to  the  same  effect  is  1  Tidd's  Pract. 
586,  587,  9  edi. ;  3  Thomas'  Coke  404,  405.  It 
is  true  that  a  party  may  make  an  excuse 
for  not  producing  a  deed  if  it  is  in  another 
court.  But  it  is  not  enough  to  say  it  is 
among  the  papers  in  another  court ;  because 
they  may  be  there  in  a  thousand  ways. 
303  But  it  must  be  in  ^another  court  in  a 
manner  to  preclude  the  party  from 
obtaining  possession  of  it.  Then  in  plead- 
ing this  excuse  the  plaintiff  must  go  further 
than  merely  to  say  it  was  filed  in  the  papers. 
It  is  clear  this  bond  was  not  a  part  of  the 
pleadings;  for  it  recites  the  pendency  of 
that  suit.  The  excuse  should  have  gone 
further  and  showed  how  it  remained  there. 

The  counsel  for  the  appellant  has  referred 
to  several  cases.  They  only  show  that  a 
party  may  be  excused  from  making  profert 
in  a  proper  case,  and  will  be  allowed  to 
proceed  in  such  a  case  without  it.  Our 
statute  dispensing  with  profert,  protects 
the  interest  of  the  defendant ;  and  the  plain- 
tiff is  still  bound  to  produce  the  deed  if  it 
is  in  his  power.  In  considering  his  power 
must  you  not  consider  his  right  to  it?  and 
should  he  not  be  required  to  aver  his  right 
to  it? 

The  cases  cited  on  the  other  side  are  in 
conformity  with  the  views  I  have  presented. 
They  say  that  the  deed  should  have  been  so 
pleaded  as  to  have  become  a  part  of  the 
record,  or  be  bonds  of  such  kind  as  would 
render  them  a  part  of  the  record,  and  which 
it  would  be  improper  to  withdraw ;  as  statute 
bonds,  bonds  given  in  the  cause,  and  the 
like. 

MONCURE,  J.,  delivered  the  opinion  of 
the  court. 

The  principal  question  to  be  decided  in 
this  case  is,  as  to  the  sufficiency  of  the  ex- 
cuse for  not  giving  oyer  of  the  writing 
obligatory  on  which  the  action  is  founded. 
The  declaration,  or  rather  the  amended  de- 
claration which  is  regarded  as  the  com- 
mencement of  the  pleadings  in  the  case, 
made  no  profert,  but  the  defendant  craved 
oyer,  of  the  said  writing  obligatory;  ac- 
cording to  the  provision  in  the  Code,  chap. 
171,  sec.  9,  which  makes  it  unnecessary  in 
any  action  to  make  profert  of  any  deed,  but 
declares  that  a  defendant  may  have  oyer  in 
like  manner  as  if  profert  were  made.  The 
excuse  for  not  giving  oyer  is  in  these 
words: 
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304  *''The  plaintiff,  in  answer  to  the 
oyer  craved  by  defendant  of  the  orig- 
inal bond  upon  which  this  action  is  founded, 
and  for  reason  for  not  producing  it  says 
that  the  original  bond  is  now  on  file  in  the 
Circuit  court  of  the  United  States  for  the 
county  of  Washington  in  the  District  of 
Columbia;  that  he  the  plaintiff  has  applied 
to  the  said  court,  since  the  institution  of 
this  suit,  for  said  original  bond ;  that  said 
application  was  opposed  by  the  defendant ; 
and  that  the  court  therefore  refused  to  de- 
liver to  the  plaintiff  said  original  bond ; 
and  so  it  is  impossible  for  the  plaintiff  to 
produce  said  bond,  after  the  use  ox  all  means 
in  the  power  of  plaintiff  to  produce  it.  And 
this  he  is  ready  to  verify.  Wherefore  he 
prays  judgment,  &c." 

To  this  excuse  there  was  a  demurrer  which 
the  court  sustained,  and  the  plaintiff  waiv- 
ing the  leave  granted  him  to  plead  any  fur- 
ther excuse,  judgment  was  rendered  for  the 
defendant. 

It  was  a  general  rule  of  the  common  law 
that  where  a  party  in  pleading  claimed  or 
justified  under  a  deed  and  was  presumed  to 
have  it  in  his  possession,  he  was  bound  to 
make  profert  of  it,  or  a  sufficient  excuse  for 
not  doing  so.  1  Chit.  pi.  365.  The  rule 
had  its  origin  in  the  solemnity  attending 
the  execution  of  deeds,  and  the  dignity 
formerly  attached  to  such  instruments. 
One  reason  assigned  for  the  rule  was,  that 
the  court  might  be  enabled  by  inspection  to 
judge  of  the  sufficiency  of  the  deed.  An- 
other was,  to  enable  the  adverse  party  to 
have  oyer  of  it  and  better  make  his  answer 
or  defence.  Stephens  in  his  work  on  plead- 
ings, p.  441,  assigns  a  different  one  from 
these,  which,  as  he  says,  have  long  since 
become  obsolete  though  in  practice  profert 
was  still  continued  to  be  made. 

Whatever  may  have  been  the  origin  or 
feason  of  the  rule,  it  had  long  been  con- 
sidered in  England  as  matter  of  form  and 
not  of  substance,  the  statute  4  Anne, 

305  c.  16  *having  expressly  declared  that 
the   omission    of    profert    should    be 

ground  only  of  special  demurrer,  1  Chit, 
pi.  641 ;  until,  at  length  in  ia52,  it  was  alto- 
gether abolished  by  15  and  16  Vict.  c.  76,  { 
55,  which  provides  that  '4t  shall  not  be 
necessary  to  make  profert  of  any  deed  or 
other  document  mentioned  or  relied  on  in 
any  pleading ;  and  if  profert  shall  be  made 
it  shall  not  entitle  the  opposite  party  to 
crave  oyer  of,  or  set  out  upon  oyer,  such 
deed  or  other  document. "  3  Rob.  Prac.  507. 
Our  Code,  enacted  a  few  years  before,  did 
not  go  so  far ;  but  only  dispensed  with  the 
necessity  of  making  profert,  while  it  re- 
tained the  right  of  craving  oyer  in  like 
manner,  as  if  profert  were  made. 

So  that  now,  when  a  party  craves  oyer  of 
a  deed  under  which  his  adversary  claims 
or  justifies,  the  latter  must  produce  it,  or 
give  a  sufficient  excuse  for  not  doing  so ; 
and  the  question  as  to  the  sufficiency  of  the 
excuse  for  not  giving  oyer  is  precisely  the 
same  as  was  the  question  formerly  as  to 
the  sufficiency  of  the  excuse  for  not  making 
profert     The  question   to  be   considered  in 


this  case  therefore  is,  whether  the  excuse 
made  for  not  giving  oyer  is  sufficient  ac- 
cording to  the  settled  principles  of  law  in 
regard  to  profert. 

An  excuse  which,  from  a  very  early  period 
was  allowed  as  sufficient  was,  when  the  deed 
had  been  pleaded  and  remained  in  another 
court.  A  deed  was  supposed  to  remain  in 
court  during  all  the  term  at  which  it  was 
pleaded,  but  no  longer;  unless  the  opposite 
party  during  that  term  plead  in  denial  of 
it ;  in  which  case  it  was  supposed  to  remain 
in  court  till  the  action  was  determined. 
Steph.  88.  Another  excuse  allowed  from  a 
very  early  period  was,  when  the  deed  was 
in  the  hands  of  the  adverse  party,  or  had 
been  destroyed  by  him.  It  was  at  one  time 
doubted  whether  the  loss  of  a  deed  was  a 
good  excuse  for  not  making  profert;  and 
the  jurisdiction  of  equity  in  such  cases 

306  is  founded  on  the  idea  which  ^formerly 
existed  that   there    was   no  remedy  at 

law.  But  in  Read  v.  Brookman,  3  T.  R. 
151,  it  was  held  by  the  court  of  King's 
Bench  that  it  was  a  sufficient  excuse  for 
not  making  profert  of  a  deed  that  it  was 
^'lost  and  destroyed  by  time  and  accident." 
This  is  a  leading  case  on  the  subject,  and 
placed  it  on  the  true  ground,  which  is  that 
the  law  compels  no  one  to  do  an  impossi- 
bility. Indeed  Lord  Coke  had  placed  it  on 
the  sam^  ground  in  assigning  as  a  reason 
why  a  deed  remaining  in  one  court  may  be 
pleaded  in  another,  without  shewing  forth, 
quia  lex  non  cogit  ad  impossibilia.  Where- 
ever  therefore  a  party  cannot  produce  a 
deed,  at  least  unless  his  inability  proceed 
from  his  own  wilful  act,  he  is  not  bound  to 
give  oyer  of  it.  We  regard  this  as  a  true 
test,  though  we  do  not  mean  to  say  it  is 
the  only  one. 

Let  us  apply  this  plain  and  simple  test 
to  the  present  case,  and  see  whether  accord- 
ing to  it  the  excuse  here  given  is  sufficient. 
The  formula  of  stating  the  excuse  in  the 
approved  precedents  of  pleading  is  very 
general ;  as,  that  the  deed  has  been  lost  or 
destroyed  by  accident ;  or,  that  it  is  in  the 
possession  of  the  defendant,  &c. ;  and  that 
therefore,  the  plaintiff  cannot  produce  the 
same  to  the  court.  1  Chit.  PI.  349;  2  Id. 
439;  Steph.  441.  In  this  case  the  excuse  is 
stated  very  fully  and  formally,  and  the 
substance  of  it  is ;  that  the  original  bond 
on  which  the  action  was  brought  was  then 
on  file  in  the  Circuit  court  of  the  United 
States  for  the  county  of  Washington  in  the 
District  of  Columbia;  that  the  plaintiff  had 
applied  to  the  said  court  since  the  institu- 
tion of  this  for  said  bond ;  that  said  appli- 
cation was  opposed  by  the  defendant ;  and 
the  court  therefore  refused  to  deliver  the 
bond  to  the  plaintiff;  and  so  it  was  impos- 
sible for  the  plaintiff  to  produce  it  after  the 
use  of  all  the  means  in  his  power  to  do  so. 
This  excuse  comes  fully  up  to  the  requisi- 
tion of  the  test  before  stated,  and  not  only 
shows  an    impossibility   on    the    part 

307  •of  the  plaintiff   to   produce  the  deed, 
but  that  such    impossibility  has  been 

occasioned  by  the  act  of  the  defendant  him- 
self, who,  by  demurring  to  the  excuse,  ad- 
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mits  the  truth   of  it.     We  are   therefore  of 
opinion  that  the  excuse  is  sufficient. 

It  is  not  necessary  for  the  excuse  to  show 
that  the  party  making  it  is  entitled  to  the 
custody  of  the  deed,  but  on  the  contrary 
that  he  is  not  so  entitled,  or  is  otherwise 
unable  to  produce  the  deed.  Nor  is  it  nec- 
essary for  the  excuse  to  show  that  the 
plaintiff  is  entitled  to  recover  the  money 
mentioned  in  the  deed  and  claimed  in  the 
action.  The  right  to  such  recovery  must  be 
tried  under  the  general  issue  or  some  other 
issue  directly  made  up  ^or  the  purpose ;  and 
not  in  a  collateral  enquiry,  the  only  object 
of  which  is  to  ascertain  whether  oyer 
ought  to  be  given  of  the  deed.  It  is  sup- 
posed that  a  defendant  who  craves  oyer  de- 
sires to  have  it,  and  will  himself  do  nothing 
to  prevent  his  having  it.  His  object  in 
craving  it  is,  to  be  better  able  to  make  his 
defence  after  he  gets  it,  and  not  to  make 
his  defence  in  the  act  of  craving  it. 

An  excuse  for  not  producing  a  deed  may 
be  made  in  the  declaration,  or  it  may  be 
made  in  another  form  after  oyer  is  craved 
by  the  defendant.  Suppose  the  declaration 
contains  neither  profert  nor  any  excuse  for 
not  making  it,  and  the  defendant  appears 
at  rules  when  the  declaration  is  filed  and 
craves  oyer,  as  he  did  in  this  case ;  what 
ought  then  to  be  the  course  of  proceeding? 
Ought  oyer  to  be  given  or  a  good  excuse  for 
not  giving  it  made  before  the  defendant  is 
required  to  plead?  or  may  the  clerk  proceed, 
as  he  did  in  this  case,  to  mature  it  for  trial 
at  the  next  term  by  giving  a  rule  to  plead, 
and  entering  a  judgment  in  the  office  by 
nil  dicit?  If  the  original  deed  be  filed  with 
the  declaration,  as  is  generally  the  case, 
the  defendant  should  at  once  take  oyer  of 
it  and  demur  or  plead  at  his  election ;  but 
if  the  deed  be  not  so  filed,  and  the 
308  defendant  will  not  *plead  without 
oyer,  the  clerk  may  properly  take  the 
rules,  as  he  did  in  this  case,  without  regard 
to  the  craving  of  oyer,  so  that  the  case  may 
be  ready  to  be  disposed  of  at  the  next  term 
of  the  court  unless  there  be  good  cause  for 
a  continuance.  If  an  excuse  for  not  giving 
oyer  can  be  made  at  rules  its  sufficiency 
can  only  be  determined  by  the  court,  and 
there  is  no  reason  for  making  it  until  the 
next  term  of  the  court  after  oyer  is  craved. 

But  it  was  argued  by  the  counsel  for  the 
defendant  in  error  that  though  the  excuse 
in  this  case  be  sufficient,  the  demurrer 
thereto  goes  back  to  the  declaration,  which 
is  faulty,  and  the  judgment  should  therefore 
for  the  defendant. 

It  is  true  as  a  general  rule  that  on  demurrer 
the  court  will  consider  the  whole  record, 
and  give  judgment  for  the  party  who,  on 
the  whole,  appears  to  be  entitled  to  it.  But 
to  this  rule  there  are  exceptions;  as  when 
the  plaintiff  demurs  to  a  plea  in  abatement, 
in  which  case  the  court,  deciding  against 
the  plea  will  give  judgment  iof  respondeat 
ouster,  without  regard  to  any  defect  in  the 
declaration.  So  the  court,  in  examining 
the  whole  record  to  adjudge  according  to 
the  apparent  right,  will  consider  only  the 
right  in  matter   of   substance,    and  not  in 


respect  of  mere  form,  such  as  should  have 
been  the  subject  of  special  demurrer. 
Steph.  162-4.  We  think  that  this  case  also 
is  an  exception,  and  that  in  deciding  on 
the  demurrer  to  the  excuse  the  court  ought 
not  to  go  back  to  the  declaration.  The  ex- 
cuse is  a  mere  collateral  matter,  certainly 
standing  on  no  higher  ground  than  matter 
of  abatement.  The  law  prescribes  no  mode 
of  making  it.  It  may  be  made  as  well  ore 
tenus  as  in  writing.  And  the  objection  to 
it  may  be  made  as  well  orally  as  by  a  formal 
demurrer.  If  made  orally,  the  objection 
would  of  course  not  reach  back  to  the  decla- 
ration   and    make   it     necessary     for 

309  the  court  to  pass  upon  its  ^sufficiency. 
It  can  have   no  such    effect   if   made 

formally  by  demurrer.  There  can  be  no 
legal  difficulty,  and  generally  no  inconven- 
ience, in  presenting  the  question  on  both 
sides  ore  tenus.  It  is  a  question  for  the 
court  to  decide,  (unless  an  issue  of  fact  be 
made  up  thereon  for  the  jury),  and  may 
be  disposed  of  by  its  rules  and  orders  like 
any  other  collateral  question  coming  up  for 
its  decision  in  the  course  of  legal  proceed- 
ings before  it.  The  case  is  analogous  to  a 
proceeding  to  enforce  the  production  of  an 
instrument  not  under  seal  on  which  an 
action  or  defence  may  be  founded  and  which 
the  court  may  require  to  be  produced  for 
the  inspection  of  the  adverse  party.  3 
Chit.  Gen.  Prac.  433,  619;  2  Arch.  Prac. 
219.  An  error  of  the  court  in  deciding  the 
question  when  it  comes  up  orally  would  be 
liable  to  review  and  correction  by  an  appel- 
late court,  as  well  as  when  it  comes  up  for- 
mally by  written  excuse  and  demurrer.  In 
the  former  case  the  point  could  be  put  upon 
the  record  by  a  bill  of  exceptions.  In  the 
latter  it  would  be  put  there  by  the  pleadings, 
and  the  decision  of  the  court  thereon  which 
would  be  entered  in  the  order  book. 

EJven  if  the  demurrer  to  the  excuse  oper- 
ated as  a  demurrer  to  the  declaration  it 
would  be  to  the  whole  declaration,  and  not 
to  each  count  severally.  As  the  craving-  of 
oyer  and  excuse  go  to  the  whole,  ao  also 
must  the  demurrer  to  the  excuse,  if  it  goes 
to  the  declaration  at  all ;  according  to  the 
principle  of  the  case  of  Ward  v.  Sackride, 
3  Caine*s  Rep.  263,  referred  to  in  1  Rob. 
Pr.  (old)  290.  That  principle  is,  that  a 
demurrer  by  the  plaintiff  to  the  defendant's 
plea  cannot  operate  as  a  demurrer  by  the 
defendant  to  the  plaintiff's  declaration  to 
any  greater  or  less  extent  than  the  plea  of 
the  defendant  was  pleaded  to  the  declaration. 
If  therefore  a  declaration  contain  two  counts, 
the  first  of  which  is  confessedly  bad,  and 
the  plea  of  the  defendant  is  to  the  whole 
cause  of  action,    extending  as  well  to 

310  the  first  *count  as  to  the  second ;  upon 
a    demurrer  by   the    plaintiff  to  this 

plea,  judgment  cannot  be  given  for  the 
defendant  upon  the  ground  that  the  first 
count  is  bad.  In  this  view  of  the  case  we 
would  have  to  consider  it  as  upon  a  demurrer 
to  the  whole  declaration ;  and  we  must  so 
consider  it,  because  there  was  a  demurrer 
to  the  declaration  which  was  not  decided 
upon    by   the  Circuit  court  otherwise  than 
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bj  giving  judgment  for  the  defendant  on 
his  demtirrer  to  the  excuse.  The  whole 
record  is  before  this  court ;  and  if  upon  the 
whole,  judg'ment  ought  to  be  for  the  defend- 
ant, the  judgment  of  the  Circuit  court  must 
be  affirmed.  We  will  therefore  proceed  to 
consider  the  case  upon  the  demurrer  to 
the  declaration. 

It  is  a  general  demurrer,  and  indeed  could 
not  have  been  otherwise,  the  action  having 
been  brought  since  the  enactment  of  the 
Code  which  abolished  special  demurrers. 
And  it  is  a  demurrer  to  the  whole  declara- 
tion, and  must  therefore  be  overruled  if 
either  count  be  good.  We  think  both  counts 
are  good,  at  least  in  substance. 

As  to  the  first  count ;  a  formal  objection 
is  taken  to  it  which  would  be  unavailing  if 
well  founded,  to  wit:  that  it  sets  out  the 
canse  of  action  bj  way  of  recital.  But  it 
is  not  even  well  founded.  The  quod  cum, 
as  it  was  called,  might  always  have  been 
naed,  and  generally  was,  in  actions  ex  con- 
tractu, though  not  in  actions  of  trespass. 
Bnt  the  chief  objection  taken  to  the  first 
count  is,  that  it  does  not  aver  performance 
of  a  condition  precedent,  to  wit :  that  the 
plaintifi^'s  testator  was  first  duly  authorized 
to  receive  the  amount  demanded  in  the 
action.  This  condition  precedent  is  sup- 
posed to  be  created  by  the  use  of  these  words 
in  parenthesis,  ^^(they  being  first  duly 
authorized  to  receive  the  said  amount)," 
which  follow  the  agreement  to  secure  on  real 
estate  the  several  sums  of  money  to  the  sev- 
eral parties  mentioned  in  the  instrument. 
In  deciding  upon  the  demurrer  we 
311  *must  construe  the  instrument  by  it- 
self, and  cannot  look  to  the  cases  in  4 
Peters  205,  9  Id.  418,  and  12  Id.  145,  or  any 
thing  else  dehors  the  instrument,  for  ex- 
planation. So  construing  it,  the  words  in 
parenthesis  are  insensible,  and  cannot 
afiPect  the  obligation  of  the  express  promise 
to  pay  the  money.  They  must  be  treated 
and  rejected  as  surplusage.  An  obligation 
is  construed  most  strongly  against  the 
obligor.  He  must  take  care  to  use  intelligi- 
ble words  to  express  any  condition  precedent 
he  may  wish  to  impose  on  his  obligation. 
Of  course,  the  obligee  is  duly  authorized  to 
receive  a  sum  of  money  which  the  obligor 
expressly  promises  to  pay  him ;  there  being 
nothing  in  the  instrument  to  show  how  or 
by  whom  the  obligee  is  to  be  otherwise  duly 
authorized.  If  the  words  can  derive  such 
explanation  from  the  light  of  extrinsic  facts 
as  would  give  them  effect,  it  devolves  on 
the  obligor  to  allege  and  prove  the  facts  in 
his  defence.  The  shifting  of  the  burden  of 
allegation  and  of  proof  is  the  only  conse- 
quence of  his  neglect  to  express  his  inten- 
tion plainly,  provided  he  has  so  expressed 
it  as  that,  with  the  aid  of  extrinsic  facts 
any  effect  at  all  can  be  given  to  it.  The 
instrument  is  not  a  deed  inter  partes  be- 
tween Lloyd  and  Schofield.  The  latter  is 
not  a  i)arty  to  it,  and  his  name  is  not  so 
mentioned  therein  as  to  show  that  he  has 
an  J  interest  in  it. 

As  to  the  second  count,  the  only  objection 
talcen   to  it   is  that  it  does  not  sufficiently 


aver  performance  of  the  condition  precedent, 
supposing  the  words  in  question  to  create 
one.  It  avers  such  performance  in  the  very 
words  of  the  condition,  to-wit:  that  the 
plaintiff  **is  duly  authorized  to  receive"  of 
the  said  John  Lloyd  the  said  sum  of  $1100 
with  interest  thereon  as  aforesaid.  It  is  a 
general  rule  that  a  breach  of  a  covenant  or 
other  contract  may  be  assigned  in  the  very 
words  of  the  contract.  3  Rob.  Prac.  590-597, 
4  Id.  8.  And  that  is  generally  the  best  and 
safest    mode    of    assigning    it.      In 

312  Martyn  v.  *Clue,    83   Eng.    C.    L.  R. 
681,    Lord   Campbell  said,   in  answer 

to  an  objection  to  an  assignment  of  this 
kind,  *  *Ko  authority  was  cited  to  show  that 
an  allegation  of  the  breach  following  the 
words  of  the  covenant  was  insufficient ;  and 
we  find  no  principle  for  so  holding.  The 
defendant  must  be  taken  to  have  understood 
the  application  of  the  covenant  he  chose  to 
make."  A  breach  need  not  be  assigned  in 
the  words  of  a  covenant,  but  may  be  as- 
signed in  equivalent  words ;  as  in  Fletcher 
V.  Peck,  6  Cranck's  R.  87,  127,  cited  in  3 
Rob.  Pr.  and  4  Id.  6,  where  it  was  objected 
to  the  declaration  that  the  covenant  was 
that  the  legislature  had  a  right  to  convey, 
and  the  breach  was  that  the  legislature  had 
no  authority  to  convey.  Marshall,  C.  J., 
said:  ''It  is  enough  that  the  words  of  the 
assignment  show  unequivocally  a  substan- 
tial breach.  The  assignment  under  con- 
sideration does  show  such  a  breach.  If  the 
legislature  had  no  authority  to  convey,  it 
had  no  right  to  convey."  Generally  the 
same  rules  which  apply  to  an  assignment  of 
breaches  also  apply  to  an  averment  of  per- 
formance of  a  condition  precedent.  If  there 
be  any  difference  the  rules  which  apply  to 
the  latter  are  less  stringent  than  those 
which  apply  to  the  former.  The  courts, 
especially  in  England,  have  gone  very  far 
in  sustaining  the  sufficiency  of  averments 
of  performance  of  conditions  precedent.  3 
Rob.  Prac.  571,  578. 

It  is  true  that  it  is  sometimes  insufficient 
to  follow  the  words  of  the  contract,  but  it 
is  necessary  to  be  more  specific.  And  it  is 
also  true  that  there  are  cases  which  decide 
that  the  declaration  should  not  present  for 
the  determination  of  the  jury  what  is  mat- 
ter of  law ;  or  partly  of  law  and  partly  of 
fact;  as  that  a  party  was  duly  appointed 
administrator;  or  was  duly  appointed  re- 
ceiver ;  but  it  should  state  what  in  particu- 
lar was  done ;  so  that  if  the  fact  be  admitted, 
the  court  can  determine  whether  he  was 
duly  appointed ;  or,  if  issue  be  joined  on  the 
allegation,  the  jury  can  answer  as  to  its 
truth.  3  Rob.  Prac.  530  and  the  cases 
cited. 

313  *But  whether  or  not,  according  to 
the  strict  and  technical  rules  of  plead- 
ing, the  averment,  being  in  the  very  words 
of  the  deed,  is  sufficient ;  or  should  have 
been  more  specific;  or  should  have  been 
only  of  matter  of  fact ;  certainly  the  defect, 
if  there  be  one,  is  only  of  form  and  not  of 
substance,  and,  since  special  demurrers 
have  been  abolished,  is  not  now  ground  of 
demurrer.     The  Code,  ch.  171,  {  31,  provides 
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mils  the  truth   of  it.     We  are   therefore  of 
opinion  that  the  excuse  is  sufficient. 

It  is  not  necessary  for  the  excuse  to  show 
that  the  party  making  it  is  entitled  to  the 
custody  of  the  deed,  but  on  the  contrary 
that  he  is  not  so  entitled,  or  is  otherwise 
unable  to  produce  the  deed.  Nor  is  it  nec- 
essary for  the  excuse  to  show  that  the 
plaintiff  is  entitled  to  recover  the  money 
mentioned  in  the  deed  and  claimed  in  the 
action.  The  right  to  such  recovery  must  be 
tried  under  the  general  issue  or  some  other 
issue  directly  made  up  ^or  the  purpose ;  and 
not  in  a  collateral  enquiry,  the  only  object 
of  which  is  to  ascertain  whether  oyer 
ought  to  be  given  of  the  deed.  It  is  sup- 
posed that  a  defendant  who  craves  oyer  de- 
sires to  have  it,  and  will  himself  do  nothing 
to  prevent  his  having  it.  His  object  in 
craving  it  is,  to  be  better  able  to  make  his 
defence  after  he  gets  it,  and  not  to  make 
his  defence  in  the  act  of  craving  it. 

An  excuse  for  not  producing  a  deed  may 
be  made  in  the  declaration,  or  it  may  be 
made  in  another  form  after  oyer  is  craved 
by  the  defendant.  Suppose  the  declaration 
contains  neither  profert  nor  any  excuse  for 
not  making  it,  and  the  defendant  appears 
at  rules  when  the  declaration  is  iiled  and 
craves  oyer,  as  he  did  in  this  case;  what 
ought  then  to  be  the  course  of  proceeding? 
Ought  oyer  to  be  given  or  a  good  excuse  for 
not  giving  it  made  before  the  defendant  is 
required  to  plead?  or  may  the  clerk  proceed, 
as  he  did  in  this  case,  to  mature  it  for  trial 
at  the  next  term  by  giving  a  rule  to  plead, 
and  entering  a  judgment  in  the  office  by 
nil  dicit?  If  the  original  deed  be  filed  with 
the  declaration,  as  is  generally  the  case, 
the  defendant  should  at  once  take  oyer  of 
it  and  demur  or  plead  at  his  election ;  but 
if  the  deed  be  not  so  filed,  and  the 
308  defendant  will  not  *plead  without 
oyer,  the  clerk  may  properly  take  the 
rules,  as  he  did  in  this  case,  without  regard 
to  the  craving  of  oyer,  so  that  the  case  may 
be  ready  to  be  disposed  of  at  the  next  term 
of  the  court  unless  there  be  good  cause  for 
a  continuance.  If  an  excuse  for  not  giving 
oyer  can  be  made  at  rules  its  sufficiency 
can  only  be  determined  by  the  court,  and 
there  is  no  reason  for  making  it  until  the 
next  term  of  the  court  after  oyer  is  craved. 

But  it  was  argued  by  the  counsel  for  the 
defendant  in  error  that  though  the  excuse 
in  this  case  be  sufficient,  the  demurrer 
thereto  goes  back  to  the  declaration,  which 
is  faulty,  and  the  judgment  should  therefore 
for  the  defendant. 

It  is  true  as  a  general  rule  that  on  demurrer 
the  court  will  consider  the  whole  record, 
and  give  judgment  for  the  party  who,  on 
the  whole,  appears  to  be  entitled  to  it.  But 
to  this  rule  there  are  exceptions;  as  when 
the  plaintiff  demurs  to  a  plea  in  abatement, 
in  which  case  the  court,  deciding  against 
the  plea  will  give  judgment  [of  respondeat 
ouster,  without  regard  to  any  defect  in  the 
declaration.  So  the  court,  in  examining 
the  whole  record  to  adjudge  according  to 
the  apparent  right,  will  consider  only  the 
right  in  matter  of   substance,    and  not  in 


respect  of  mere  form,  such  as  should  have 
been  the  subject  of  special  demurrer. 
Steph.  162-4.  We  think  that  this  case  also 
is  an  exception,  and  that  in  deciding  on 
the  demurrer  to  the  excuse  the  court  ought 
not  to  go  back  to  the  declaration.  The  ex- 
cuse is  a  mere  collateral  matter,  certainly 
standing  on  no  higher  ground  than  matter 
of  abatement.  The  law  prescribes  no  mode 
of  making  it.  It  may  be  made  as  well  ore 
tenus  as  in  writing.  And  the  objection  to 
it  may  be  made  as  well  orally  as  by  a  formal 
demurrer.  If  made  orally,  the  objection 
would  of  course  not  reach  back  to  the  decla- 
ration   and    make   it     necessary     for 

309  the  court  to  pass  upon  its  ^sufficiency. 
It  can  have   no  such    effect   if   made 

formally  by  demurrer.  There  can  be  no 
legal  difficulty,  and  generally  no  inconven- 
ience, in  presenting  the  question  on  both 
sides  ore  tenus.  It  is  a  question  for  the 
court  to  decide,  (unless  an  issue  of  fact  be 
made  up  thereon  for  the  jury),  and  may 
be  disposed  of  by  its  rules  and  orders  like 
any  other  collateral  question  coming  up  for 
its  decision  in  the  course  of  legal  proceed- 
ings before  it.  The  case  is  analogous  to  a 
proceeding  to  enforce  the  production  of  an 
instrument  not  under  seal  on  which  an 
action  or  defence  may  be  founded  and  which 
the  court  may  require  to  be  produced  for 
the  inspection  of  the  adverse  party.  3 
Chit.  Gkn.  Prac.  433,  619;  2  Arch.  Prac. 
219.  An  error  of  the  court  in  deciding  the 
question  when  it  comes  up  orally  would  be 
liable  to  review  and  correction  by  an  appel- 
late court,  as  well  as  when  it  comes  up  for- 
mally by  written  excuse  and  demurrer.  In 
the  former  case  the  point  could  be  put  upon 
the  record  by  a  bill  of  exceptions.  In  the 
latter  it  would  be  put  there  by  the  pleadings, 
and  the  decision  of  the  court  thereon  which 
would  be  entered  in  the  order  book. 

Even  if  the  demurrer  to  the  excuse  oper- 
ated as  a  demurrer  to  the  declaration  it 
would  be  to  the  whole  declaration,  and  not 
to  each  count  severally.  As  the  craving  of 
oyer  and  excuse  go  to  the  whole,  so  also 
must  the  demurrer  to  the  excuse,  if  it  goes 
to  the  declaration  at  all ;  according  to  the 
principle  of  the  case  of  Ward  v.  Sackride, 
3  Caine*s  Rep.  263,  referred  to  in  1  Rob. 
Pr.  (old)  290.  That  principle  is,  that  a. 
demurrer  by  the  plaintiff  to  the  defendant's 
plea  cannot  operate  as  a  demurrer  by  the 
defendant  to  the  plaintiff's  declaration  to 
any  greater  or  less  extent  than  the  plea  of 
the  defendant  was  pleaded  to  the  declaration. 
If  therefore  a  declaration  contain  two  counts 
the  first  of  which  is  confessedly  bad,  and 
the  plea  of  the  defendant  is  to  the  whole 
cause  of  action,    extending  as  well  to 

310  the  first  *count  as  to  the  second ;  upon 
a    demurrer   by   the    plaintiff  to  this 

plea,  judgment  cannot  be  given  for  the 
defendant  upon  the  ground  that  the  first 
count  is  bad.  In  this  view  of  the  case  we 
would  have  to  consider  it  as  upon  a  demurrer 
to  the  whole  declaration ;  and  we  must  so 
consider  it,  because  there  was  a  demurrer 
to  the  declaration  which  was  not  decided 
upon    by   the  Circuit  court  otherwise  than 
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bj  g^iving  judgment  for  the  defendant  on 
bis  demurrer  to  the  excuse.  The  whole 
record  is  before  this  court ;  and  if  upon  the 
whole,  judgement  oug-ht  to  be  for  the  defend- 
ant, the  judgment  of  the  Circuit  court  must 
be  affirmed.  We  will  therefore  proceed  to 
consider  the  case  upon  the  demurrer  to 
the  declaration. 

It  is  a  general  demurrer,  and  indeed  could 
not  have  been  otherwise,  the  action  having 
been  brought  since  the  enactment  of  the 
Code  which  abolished  special  demurrers. 
And  it  is  a  demurrer  to  the  whole  declara- 
tion, and  must  therefore  be  overruled  if 
either  count  be  good.  We  think  both  counts 
are  good,  at  least  in  substance. 

As  to  the  first  count ;  a  formal  objection 
is  taken  to  it  which  would  be  unavailing  if 
well  founded,  to  wit:  that  it  sets  out  the 
caose  of  action  by  way  of  recital.  But  it 
is  not  even  well  founded.  The  quod  cum, 
as  it  was  called,  might  always  have  been 
used,  and  generally  was,  in  actions  ex  con- 
tractu, thoug'h  not  in  actions  of  trespass. 
But  the  chief  objection  taken  to  the  first 
count  is,  that  it  does  not  aver  performance 
of  a  condition  precedent,  to  wit :  that  the 
plaintiff's  testator  was  first  duly  authorized 
to  receive  the  amount  demanded  in  the 
action.  This  condition  precedent  is  sup- 
posed to  be  created  by  the  use  of  these  words 
in  parenthesis,  **(they  being  first  duly 
authorized  to  receive  the  said  amount)," 
which  follow  the  agreement  to  secure  on  real 
estate  the  several  sums  of  money  to  the  sev- 
eral parties  mentioned  in  the  instrument. 
In  deciding  upon  the  demurrer  we 
311  *mu8t  construe  the  instrument  by  it- 
self, and  cannot  look  to  the  cases  in  4 
Peters  205,  9  Id.  418,  and  12  Id.  145,  or  any 
thing  else  dehors  the  instrument,  for  ex- 
planation. So  construing  it,  the  words  in 
parenthesis  are  insensible,  and  cannot 
affect  the  obligation  of  the  express  promise 
to  pay  the  money.  They  must  be  treated 
and  rejected  as  surplusage.  An  obligation 
is  construed  most  strongly  against  the 
obligor.  He  must  take  care  to  use  intelligi- 
ble words  to  express  any  condition  precedent 
he  may  wish  to  impose  on  his  obligation. 
Of  course,  the  obligee  is  duly  authorized  to 
receive  a  sum  of  money  which  the  obligor 
expressly  promises  to  pay  him ;  there  being 
nothings  in  the  instrument  to  show  how  or 
by  whom  the  obligee  is  to  be  otherwise  duly 
authorized.  If  the  words  can  derive  such 
explanation  from  the  light  of  extrinsic  facts 
as  would  grive  them  effect,  it  devolves  on 
the  oblig^or  to  allege  and  prove  the  facts  in 
his  defence.  The  shifting  of  the  burden  of 
allegation  and  of  proof  is  the  only  conse- 
quence of  his  neg^lect  to  express  his  inten- 
tion plainly,  provided  he  has  so  expressed 
it  as  that,  with  the  aid  of  extrinsic  facts 
any  effect  at  all  can  be  given  to  it.  The 
instrument  is  not  a  deed  inter  partes  be- 
tween Irloyd  and  Schofield.  The  latter  is 
not  a  party  to  it,  and  his  name  is  not  so 
mentioned  therein  as  to  show  that  he  has 
any  interest  in  it. 

As  to  the  second  count,  the  only  objection 
taken   to  it   is  that   it  does  not  sufficiently 


aver  performance  of  the  condition  precedent, 
supposing  the  words  in  question  to  create 
one.  It  avers  such  performance  in  the  very 
words  of  the  condition,  to- wit :  that  the 
plaintiff  **is  duly  authorized  to  receive"  of 
the  said  John  Lloyd  the  said  sum  of  $1100 
with  interest  thereon  as  aforesaid.  It  is  a 
general  rule  that  a  breach  of  a  covenant  or 
other  contract  may  be  assigned  in  the  very 
words  of  the  contract.  3  Rob.  Prac.  590-597, 
4  Id.  8.  And  that  is  generally  the  best  and 
safest    mode    of    assigning    it.      In 

312  Martyn  v.  •Clue,    83   Eng.    C.    L.  R. 
681,    Lord   Campbell  said,   in  answer 

to  an  objection  to  an  assignment  of  this 
kind,  *'No  authority  was  cited  to  show  that 
an  allegation  of  the  breach  following  the 
words  of  the  covenant  was  insufficient;  and 
we  find  no  principle  for  so  holding.  The 
defendant  must  be  taken  to  have  understood 
the  application  of  the  covenant  he  chose  to 
make."  A  breach  need  not  be  assigned  in 
the  words  of  a  covenant,  but  may  be  as- 
signed in  equivalent  words ;  as  in  Fletcher 
V.  Peck,  6  Cranck's  R.  87,  127,  cited  in  3 
Rob.  Pr.  and  4  Id.  6,  where  it  was  objected 
to  the  declaration  that  the  covenant  was 
that  the  legislature  had  a  right  to  convey, 
and  the  breach  was  that  the  legislature  had 
no  authority  to  convey.  Marshall,  C.  J., 
said:  ''It  is  enough  that  the  words  of  the 
assignment  show  unequivocally  a  substan- 
tial breach.  The  assignment  under  con- 
sideration does  show  such  a  breach.  If  the 
legislature  had  no  authority  to  convey,  it 
had  no  right  to  convey."  Generally  the 
same  rules  which  apply  to  an  assignment  of 
breaches  also  apply  to  an  averment  of  per- 
formance of  a  condition  precedent.  If  there 
be  any  difference  the  rules  which  apply  to 
the  latter  are  less  stringent  than  those 
which  apply  to  the  former.  The  courts, 
especially  in  England,  have  gone  very  far 
in  sustaining  the  sufficiencv  of  averments 
of  performance  of  conditions  precedent.  3 
Rob.  Prac.  571,  578. 

It  is  true  that  it  is  sometimes  insufficient 
to  follow  the  words  of  the  contract,  but  it 
is  necessary  to  be  more  specific.  And  it  is 
also  true  that  there  are  cases  which  decide 
that  the  declaration  should  not  present  for 
the  determination  of  the  jury  what  is  mat- 
ter of  law ;  or  partly  of  law  and  partly  of 
fact;  as  that  a  party  was  duly  appointed 
administrator;  or  was  duly  appointed  re- 
ceiver; but  it  should  state  what  in  particu- 
lar was  done ;  so  that  if  the  fact  be  admitted, 
the  court  can  determine  whether  he  was 
duly  appointed ;  or,  if  issue  be  joined  on  the 
allegation,  the  jury  can  answer  as  to  its 
truth.  3  Rob.  Prac.  530  and  the  cases 
cited. 

313  *But  whether  or  not,  according  to 
the  strict  and  technical  rules  of  plead- 
ing, the  averment,  being  in  the  very  words 
of  the  deed,  is  sufficient;  or  should  have 
been  more  specific;  or  should  have  been 
only  of  matter  of  fact;  certainly  the  defect, 
if  there  be  one,  is  only  of  form  and  not  of 
substance,  and,  since  special  demurrers 
have  been  abolished,  is  not  now  ground  of 
demurrer.     The  Code,  ch.  171,  {  31,  provides 
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that  *^on  a  demurrer  (unless  it  be  to  a  plea 
in  abatement)  the  court  shall  not  reg^ard 
any  defect  or  imperfection  in  the  declara- 
tion or  pleading^s,  whether  it  has  been  here- 
tofore deemed  mispleadings  or  insufficient 
pleading  or  not,  unless  there  be  omitted 
something  so  essential  to  the  action  or  de- 
fence that  judgment,  according  to  law  and 
the  very  right  of  the  cause,  cannot  be 
given.*'  The  important  words,  ** whether 
it  has  been  heretofore  deemed  mispleading 
or  insufficient  pleading  or  not,"  were  added 
at  the  last  revisal,  and  seem  to  be  a  very 
material  extension  of  the  operation  of  the 
law.  The  most  that  can  be  said  of  the  de- 
fect in  (question  is,  that  it  might  have  been 
deemed  insufficient  pleading  before  the  en- 
actment of  the  Code ;  and  not  that  anything 
is  omitted  in  the  declaration  so  essential  to 
the  action  that  judgment  according  to  law 
and  the  very  right  of  the  case  cannot  be 
given. 

We  are  therefore  of  opinion  that  the  words 
in  parenthesis  do  not  create  a  condition 
precedent,  the  performance  of  which  it  is 
necessary  for  the  declaration  to  aver,  and 
therefore  the  first  count  is  good ;  and  if  they 
did,  that  performance  of  the  condition  pre- 
cedent is  sufficiently  averred  in  the  second 
count,  which  is  therefore  good ;  and  one,  if 
not  both,  of  the  counts  being  certainly  good, 
the  demurrer  to  the  declaration  cannot  be 
sustained. 

The  result  of  the  foregoing  opinion  is 
that  the  judgment  must  be  reversed,  the  ex- 
cuse for  not  giving  oyer  sustained,  the  de- 
murrer thereto  overruled,  and  the  defendant 
required  to  answer  without  having  oyer. 


Judgment  reversed. 
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January  Term,  1802,  Richmond. 

(Absent  AixsN,  P..  and  Lsb.  J.) 
I.  Return  upon  Sunnons— "Executed  In  Person'*— Ef- 
fect*—A  return  upon  a  summons,  "executed  in  per- 
son." siffued  by  the  deputy  sheriff  with  his  own 
name  and  .that  of  his  principal,  shows  that  the 
summons  was  actually  served  on  the  defendants; 
and  therefore  If  It  Is  defective  the  defect  can  only 
be  taken  advantage  of  by  plea  In  abatmentt 

^Return  on  Sumnons— Return  on  Notice— Distinction 
between.— In  Bowyer  v.  Knapp,  16  W.  Va.  291,  the 
court  said:  ''Judgs  Moncurb,  In  Barksdale  et  al.  v. 
Neal,  16  Qratt  816.  says:  'There  Is  a  manifest  dif- 
ference between  a  return  on  a  summons  and  a  re- 
turn upon  a  notice.  A  summons  Is  directed  to  an 
officer,  and  contains  a  mandate  to  which  his  return 
of  "executed"  Is  a  response  that  the  thinff  com- 
manded has  been  done.  A  notice  Is  not  directed  to 
any  officer,  but  to  the  party  on  whom  it  is  to  be 
served.  It  contains  no  mandate,  and  therefore  a 
return  of  "executed"  simply  is  no  response,  but  un- 
meaning.' We  think  there  is  a  manifest  difference 
between  a  notice  and  a  summons  for  the  same 
reasons  above  staled,  and  for  the  additional  reason 
that  the  one  emanates  from  the  court  or  its  officer, 
and  the  other  from  a  party  or  parties  to  the  suit" 

tFor  the  statutes  on  the  subject  see  the  opinion  of 
Judge  Moncttbk. 


a.  Same— *'Executed'*-Effect— Qusre.-QuiBBs:    If  a 

return  upon  a  summons  of  "executed"  merely, 
would  be  held  to  show  it  was  served  on  the  parties. 

The  case,  as  to  the  question  involved,  is 
stated  in  the  opinion  of  Judge  Moncure. 

Macfarland  and  Roberts,   for   the  appel- 
lants. 
Marr,  for  the  appellee. 

MONCURE,  J.  This  is  a  supersedeas  to 
a  judgment  of  the  circuit  court  of  Halifax 
county,  reversing  a  judgment  of  the  county 
court  setting  aside  and  reversing  an  office 
judgment  confirmed  of  the  latter  court  in 
an  action  of  debt,  brought  by  the  defendant 
against  the  plaintiffs  in  error,  on  a  promis- 
sory note.  The  summons  was  directed  to 
the  sheriff  of  Halifax  county,  and  was  re- 
turned, * 'Executive  in  person.  Fielder 
Cage  D.  S.  for  James  R.  West,  Sheriff." 
The  common  order  was  entered  at  February 
rules  1858,  (to  which  the  summons  was 

315  returnable),  *and  was  confirmed  at  the 
following  March  rules,  and  the  office 

judgment,  not  having  been  set  aside,  be- 
came final  on  the  22nd  of  the  same  month. 
A  motion  was  made,  on  notice,  to  set  aside 
and  reverse  this  judgment  on  various 
grounds ;  and  it  was  accordingly  set  aside 
and  reversed  at  the  following  July  term  of 
the  county  court.  The  judgment  of  reversal 
was,  itself,  afterwards  reversed  by  the  cir- 
cuit court ;  to  whose  judgment  a  supersedeas 
has  been  awarded  by  a  judge  of  this  court; 
and  that  is  the  case  now  under  considera- 
tion. 

The  only  error  assigned  in  the  judgment 
of  the  circuit  court  is  that  the  plaintiffs  in 
error,  who  were  defendants  to  the  action  in 
the  county  court,  do  not  appear  to  have  been 
served  with  the  process  summoning  them 
to  answer.  If  they  do  appear  to  have  been 
so  served  then  there  is  no  error  in  the  judg- 
ment; as  the  Code  ch.  171,  {  18,  provides 
that  a  defendant,  on  whom  the  process 
summoning  him  to  answer,  appears  to  have 
been  served,  shall  not  take  advantage  of 
any  defect  in  the  writ  or  return,  unless  the 
same  be  pleaded  in  abatement;  and  there 
was,  in  this  case  no  plea  in  abatement. 
The  only  evidence  in  the  record  of  service 
of  the  process  on  the  defendants  is  the 
return  thereon,  which  is  clearly  sufficient, 
unless  there  be  some  requisition  of  law  not 
therein  complied  with  which  makes  it  in- 
sufficient. The  following  provisions  of  the 
Code  embrace  all  the  requisitions  of  law 
upon  the  subject. 

Chap.  49,  i  28.  **Every  officer  to  whom 
any  order,  warrant  or  process  may  be  law- 
fully directed,  shall  make  true  return  thereon 
of  the  day  and  manner  of  executing  the 
same,  and  subscribe  his  name  to  such  re- 
turn. Where  the  service  is  by  a  deputy,  such 
deputy  shall  subscribe  to  the  return  his 
own  name  as  well  as  that  of  his  principal." 
**Any  officer  failing  to  comply  with  this 
section  shall  forfeit  $20,  and  if  he  make 
a  false  return,  shall  forfeit  therefor 
$100.  * ' 

316  *Chap.    170,    {   5.     **The  process  to 
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commence  a  sait  shall  be  a  'writ  com- 
manding the  officer  to  whom  it  is  directed, 
to  summon  the  defendant  to  answer  the  bill 
or  action. ' ' 

Chap.  170,  i  6.  *^Anjr  summons  or  scire 
facias  against  any  person  may  be  served  as 
a  notice  is  served  under  the  1st  section  of 
chap.  167;  to  which  end  the  clerk  issuing 
such  process,  unless  otherwise  directed, 
shall  deliver  or  transmit  therewith  as  many 
copies  thereof  as  there  are  pet^ons  named 
therein  on  whom  it  is  to  be  served.  No 
judgment  by  default  on  a  scire  facias  shall 
be  valid  if  it  become  final  within  one  month 
after  the  service  of  such  process." 

Chap.  167,  11,  **A  notice,  no  particular 
mode  of  serving  which  is  prescribed,  may 
be  served  by  delivering  a  copy  thereof  in 
writing  to  the  party  in  person ;  or,  if  he 
be  not  found  at  his  usual  place  of  abode,  by 
delivering  such  copy  and  giving  informa- 
tion of  its  purport  to  his  wife  or  any  white 
person  found  there,  who  is  a  member  of  his 
family  and  above  the  age  of  16  years;  or, 
if  neither  he  nor  his  wife,  nor  any  such 
white  person  be  found  there,  by  leaving 
such  copy  posted  at  the  front  door  of  said 
place  of  abode.  Any  sheriff  or  sergeant 
thereto  required,  shall  serve  a  notice  within 
his  bailiwick,  and  make  return  of  the  man- 
ner and  time  of  service ;  for  a  failure  so  to 
do  he  shall  forfeit  $20.  Such  return,  or  a 
similar  return  by  any  other  person  who 
verifies  it  by  affidavit,  shall  be  evidence  of 
the  manner  and  time  of  service." 

The  supposed  defect  in  the  return  in  this 
case  is,  that  it  does  not  state  the  manner 
and  time  of  service.  Admitting  that  to  be 
a  defect  which  might  be  pleaded  in  abate- 
ment, jfitt,  there  having  been  no  plea  in 
abatement,  is  it  a  fatal  defect  even  after 
judgment  by  default? 

A  return  of  ''executed,"  made  by  an 
officer  whose  duty  it  is  to  execute  the 
317  process,  shows  that  it  was  served  *on 
the  defendant  according  to  its  man- 
date, and  it  will  be  presumed  that  the  serv- 
ice was  in  the  mode  prescribed  by  law.  The 
officer  acts  under  oath,  and  is  bound  by 
bond  with  surety  for  the  faithful  discharge 
of  his  official  duties.  He  not  only  incurs 
the  specific  penalty  imposed  by  law  for  any 
failure,  but  is  bound  for  all  damages  sus- 
tained by  any  person  in  consequence  thereof. 
The  law  gives  him  credit  for  knowing  his 
duty,  or  binds  him  for  all  the  consequences 
of  not  knowing  it.  It  also  gives  him  credit 
for  an  intention  to  do  his  duty,  until  the 
contrary  be  shown.  When,  therefore,  proc- 
ess comes  to  his  hands  for  execution,  and 
he  returns  it '* executed,"  it  appears  from 
the  return  to  have  been  served  on  the  de- 
fendant within  the  meaning  of  the  Code 
chap.  171,  i  18. 

That  brief  form  of  return  was  almost 
uniTersally  used  on  capias  ad  respondendum 
on  which  no  bail  was  required.  Indeed  the 
statute  directed  the  officer  in  such  case  to 
lehim  the  writ  **executed,"  I.  R.  C.  1819 
p.  491,  {  42.  It  was  also  the  form  of  return 
of  a  scire  facias;  Id.  506,  I  66;  and  of  a 
summons,  when  that  was  the  proper  process 


instead  of  a  capias.  Id.  {  68.  Formerly,  a 
subpoena  in  chancery  was  not  required  to 
be  served  by  delivering  a  copy.  I.  R.  C. 
212,  {  74.  Afterwards,  when  the  decree  nisi 
was  embodied  in  the  subpoena,  it  was  di- 
rected to  be  served  by  delivering  a  copy; 
but  still  it  appears  that  a  return  of  **exe- 
cuted"  was  sufficient,  without  stating  that 
a  copy  was  delivered,  Sess.  Acts  1825-6, 
p.  15. 

There  is  a  manifest  difference  between  a 
return  upon  a  summons  and  a  return  upon 
a  notice.  A  summons  is  directed  to  an 
officer,  and  contains  a  mandate  to  which 
his  return  of  ^^executed"  is  a  response  that 
the  thing  commanded  has  been  done.  A 
notice  is  not  directed  to  any  officer,  but  to 
the  party  on  whom  it  is  to  be  served.  It 
contains  no  mandate,  and  therefore  a  return 
of  ^^executed,"  simply,  is  no  response, 
but     unmeaning.       The    manner     of 

318  *service,  whether  by  an   officer  or  an- 
other person,  must  be  stated ;  the  only 

difference  being,  that  the  simple  statement 
of  an  officer  is  sufficient,  while  the  state- 
ment of  another  person  must  be  upon  oath. 
This  difference  the  Code  makes,  chap.  167, 
{  1.  It  did  not  formerly  exist,  but  the 
statement  was  required  to  be  on  oath, 
whether  made  by  an  officer  or  another  per- 
son. And  the  reason  was,  that  the  officer, 
in  serving  a  notice,  did  not  act  as  an  officer 
but  as  any  other  person.  1  Hen.  &  Munf. 
206. 

There  is  one  case  in  which  a  return  on  a 
summons,  of  '* executed,"  simply,  would 
perhaps  be  fatally  defective,  even  after 
judgment  by  default ;  and  that  is  the  case 
of  a  summons  against  a  corporation,  the 
manner  of  serving  which  is  prescribed  by 
the  Code,  chap.  170,  i  7 ;  which  expressly 
declares  that  **service  on  any  person  under 
this  section  shall  be  in  the  county  or  corpo- 
ration in  which  he  resides ;  and  the  return 
shall  show  this,  and  state  on  whom  and 
when  the  service  was,  otherwise  the  service 
shall  not  be  valid."  This  difference  of  ex- 
pression, in  regard  to  an  individual  and  a 
corporation,  indicates  a  difference  of  legis- 
lative intention  in  the  two  cases;  and  that 
while,  in  the  latter,  the  failure  of  the  re- 
turn to  comply  with  the  direction  of  the  law 
will  invalidate  the  service,  in  the  former  it 
will  at  most  be  a  defect  which,  to  be  taken 
advantage  of,  must  be  pleaded  in  abatement, 
if  it  appears  that  the  defendant  was  served 
with  the  process.  There  seems  to  be  some 
reason  for  the  difference  in  the  fact  that 
process  against  a  corporation  cannot  be 
served  personally  on  the  defendant,  but  only 
on  some  person  in  lieu  of  the  defendant. 
However  this  may  be,  the  law  seems  to  have 
made  the  difference,  and  the  courts  must 
execute  the  law  as  it  is  written.  It  will  not 
do  to  say  that  what  the  law  has  expressed 
in  the  one  case,  may  be  implied  in  the  other. 
Expressio  unius,  alterius  est  exclusio. 

In  this  case  the  return  is  not  '^executed," 

merely,    but    '^executed    in    person;"    that 

is,    on    the    defendants     in     person ; 

319  *and    its   meaning  is,   that  the  sum- 
mons was  served   by  delivering   them 
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a  copy.  The  only  defect,  if  any,  in .  the 
return,  is  the  omission  of  the  words  ** by 
delivering  a  copy ;' '  and  the  question  is, 
whether  this  is  not  a  defect ^  which,  to  be 
taken  advantage  of,  must  be  pleaded  in 
abatement.  If  it  be  not,  the  provision  in 
the  Code,  chap.  171,  {[  18,  must  indeed  have 
a  very  limited  operation,  and  almost  every 
judgment  by  default  might  be  liable  to  be 
reversed  for  a  defect  of  the  return  on  the 
process.  If  the  return,  to  be  valid,  must 
show,  literally,  that  the  process  was  exe- 
cuted in  one  of  the  many  modes  prescribed 
by  law,  then  the  only  defects  to  which  the 
provision  could  apply  would  be  the  omission 
to  state  the  time  of  service,  and  where  the 
service  is  by  a  deputy,  the  omission  to  sub- 
scribe to  the  return  his  own  name  as  well 
as  that  of  his  principal.  Of  course  these 
defects,  if  no  other  existed  in  the  return, 
would  be  covered  by  the  provision.  But 
one  of  them  to-wit  the  omission  to  state 
the  time  of  service,  seems  to  be  more  im- 
portant than  the  defect,  if  any,  which  exists 
in  this  case.  For  by  omitting  to  state  the 
time  of  service,  the  defendant  may  be  dis- 
abled from  proving  the  falsity  of  the  return 
by  proving  an  alibi.  At  least  the  provision 
should  apply  whenever  it  appears  from  the 
return,  though  defective,  that  the  summons 
was  actually  served  on  the  defendant  that 
is,  so  served  as  that  he  was  notified  to  ap- 
pear and  answer ;  whether  by  delivering  a 
copy  in  the  mode  prescribed  by  law,  or  by 
reading  the  summons  to  the  defendant,  or 
informing  him  of  its  contents.  In  such 
case  the  defendant  having  actual  notice, 
and  such  notice  as  always  was  sufficient 
service  of  process  before  the  enactment  of 
the  present  Code,  has  a  full  opportunity  of 
appearing  and  making  his  defence,  not 
only  on  the  merits  but  even  by  plea  in 
abatement,  and  therefore  has  no  good 
ground  of  complaint.     In  the   present   case 

the  return  shows  that  the  summons 
320      was  actually  served  *on  the  defendant 

in  person,  and  according  to  the  views 
above  presented  the  provision  aforesaid 
applies. 

I  am  therefore  of  opinion  that  there  is  no 
error  in  the  judgment  of  the  Circuit  court 
and  that  it  be  affirmed. 

DANIEL  and  ROBERTSON,  Js.,  con- 
curred in  the  opinion  of  Moncure,  J., 
except  as  to  the  effect  of  a  return  of  **ex- 
ecuted"  merely;  as  to  which  they  expressed 
no  opinion,  deeming  it  unnecessary  to  do 
so,  to  a  decision  of  this  case. 

Judgment  affirmed. 


321 


*Gibson  v.  Beckham  &  als. 


October  Term,  1882,  Richmond. 
I.  Official   Bonds  —  Administrators  —  Case  at  Bar.— A 

will  is  offered  for  probate  in  the  proper  court,  and 
it  Is  proved  by  one  of  the  three  subscribinff  wit- 
nesses; which  is  ordered  to  be  certified.  At  the 
next  term  of  the  court  the  executors  renounce, 
and  the  widow  relinquishes  her  riffht  to  adminis- 
ter, and  administration  c.  t  a.  is  committed  to  O, 
who  executes  his  official  bond  with  sureties  in  the 


proper  form.  Hsld  :  The  bond  is  valid,  and  binds 
the  administrator  and  his  sureties  for  his  default. 

a.  Jiufffmont—Brronooas  — Bonds  under  It  Valid.*— 

Where  a  court  has  cognizance  of  the  subject  mat- 
ter, its  Judgment,  though  it  may  be  erroneous,  is 
not  void  It  is  binding  until  it  is  set  aside  or 
reversed,  and  cannot  be  questioned  incidentally: 
acts  done  and  bonds  taken  under  it  bind  the 
obligors. 

3.  Statutory  Bonds— Unantbortaed  Conditions  inserted 
—Omissions— Effect. t— Where  a  court  or  officer  has 
authority  or  capacity  to  take  a  bond  and  makes  a 
mistake  by  omitting  some  condition  prescribed,  or 
inserting  a  condition  not  authorized  or  Illegal, 
unless  the  statute  by  express  words,  or  necessary 
implication,  makes  it  wholly  void,  the  bond  is  not 
void:  the  good  shall  not  be  vitiated  by  the  bad; 
and  the  bond  may  be  sued  on.  so  far  as  the  condi- 
tions are  good,  as  a  statutory  bond. 

4.  Official  Bonds-Redtal  of  PactsHDMIsors  Estopped 
to  Deny. t— When  the  court  has  cognizance  of  the 

^Judgments— Erroneous— Blndlnir.— It  is  a  weU-aet- 
tled  principle  of  law  that  if  a  court  hwicogniMonce  of 
the  subjeet-matter,  its  Judgment,  though  it  may  be 
erroneous,  is  not  void;  and,  further,  it  is  bfndlng 
until  it  is  set  aside  or  reversed:  nor  can  it  be  ques- 
tioned collaterally.  It  follows  that  acts  done  and 
bonds  given  under  authority  of  such  Judsments 
bind  the  obligors. 

This  proposition  laid  down  in  the  principal  case, 
after  an  exhaustive  and  critical  review  of  the 
Virginia  cases  on  the  point,  has  been  approved  by 
many  subsequent  cases,  citing  the  principal  case  as 
authority.  See  Ballard  v.  Thomas,  ]90ratt.  S,  and 
foot-note;  Chapman  v.  Com.,  26  Qratt.  727;  Shelton  v. 
Jones.  260ratt  808,  a.ndfoot'note;  Pannill  v.  Calloway, 
78  Va.  8M:  Lemmon  v.  Herbert,  03  Va.  666.  M  S.  E. 
Rep.  240:  Leach  v.  Bnckner,  10  W.  Va.  48;  Cardoza  v. 
Epps  (Va^),  28  S.  E.  Rep.  207:  Findley  v.  fHndley,  42 
W.  Va.  881,  M  S.  E.  Rep.  4S& 

See  also,  cases  cited  and  discussed  in  the  principal 
case,  and  foot-note  to  Pulaski  Co.  v.  Stuart,  28  Oract. 
872. 

tStatutory  Bonds— Unauthorized  Conditions  laacrted 
—Effect.— In  Holiday  v.  Myers,  11 W.  Va.  804,  the  court 
said :  "Although  the  condition  of  the  bond  is  not  so 
extensive  as  the  statute  requires,  yet  if  it  contains  a 
material  part  of  the  conditions  required,  the  bond 
is  not  voidi,  but  binds  the  obligors  to  the  extent  of 
such  condition  or  conditions,  and  when  the  bond 
contains  conditions. or  provisions,  not  required  by 
the  statute,  and  some  of  those  which  are  required.  It 
is  valid  and  binding  to  the  extent  of  the  latter. 
Gillespie  v.  Thompson  et  etl.,  6  Qratt  182:  White  v. 
Clay's  Ex'or.  7  Leigh  68:  Fox  A  Vowles  v.  MountJoy, 
Ex'or,  etc.,  6Munf.  86;  Pratt  v.  Wright  etal..  ISGratt. 
175;  Oibeon  v.  Beckham  et  al.,  16  OratL  S21\  Porter. 
Ex'or,  V.  Daniels  «£  a^,  and  cases  there  cited,  11  W. 
Va.  260." 

The  principal  easels  also  cited  as  authority  on  this 
point  in  Jackson  v.  Hopkins,  08  Va.  604.  24  S.  £.  Rep. 
234;  Reed  v.  Hedges.  16  W.  Va.  104:  State  v.  Purcell, 
81  W.  Va.  68.  5  S.  E.  Rep.  811,  818,  814. 

See  generally,  monographic  note  on  "Statutory 
Bonds"  appended  to  Qoolsby  v.  Strother,  21  Qratt. 
107. 

^Official  Bonds— Recital  of  Pacts-OMIgor  Estopped  to 
Deny.— See  principal  case  approved  in  Shelton  v. 
Jones,  26  QratL  808. 

See  generally,  monographic  note  on  "Official 
Bonds." 
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subject  matter,  or  capacity  to  take  a  bond,  and 
takes  a  bond  wbich  on  its  face  is  valid,  bat  con- 
tains a  recital  of  facts  necessary  to  its  validity,  as 
in  the  cases  of  tbe  election  and  induction  into 
office  of  a  sberiff,  the  presence  of  the  Justices 
named  as  obligees,  and  tlie  like,  tbe  obliffors  shall 
be  estopped  from  denying  the  truth  of  such 
recitals. 

This  was  a  bill  filed  in  the  Circuit  court 
of  Culpeper  county,  by  Armistead  and 
Fountain  Beckham,  two  of  the  legatees  of 
John  Beckham  deceased,  against  Jonathan 
C.  Gibson,  as  administrator  with  the  will 
annexed   of  John   Beckham,   and  his 

322  sureties  in  his  official  bond,  *for  a 
settlement  and  distribution  of  the  tes- 
tator's estate.  The  only  question  in  the 
case  of  any  general  importance,  was  whether 
the  sureties  in  Gibson's  official  bond  were 
liable  for  his  acts.  The  facts  are  stated  by 
Judge  Allen  in  his  opinion. 

The  Circuit  court,  in  June  1859,  made  a 
decree  against  the  sureties  for  the  sum  of 
$7,165.29,  with  interest  on  12,843.97,  a  part 
thereof,  from  the  20th  of  June  1856,  until 
paid.  And  from  this  decree  Thomas  G. 
Gibson,  one  of  the  sureties,  applied  to  this 
court  for  an  appeal,  which  was  allowed. 

The  case  was  most  elaborately  argued  by 
Morson,  for  the  appellant,  and  Green,  for 
the  appellees. 

ALI^BN,  P.  The  principal  question  in 
this  case  is  whether  the  securities  of  Jona- 
than C.  Gibson,  who  qualified  as  the  ad- 
ministrator with  the  will  annexed  on  the 
estate  of  John  Beckham  deceased,  are  bound 
by  the  alleged  administration  bond.  On 
the  23d  of  November,  1831,  the  last  will  and 
testament  of  John  Beckham,  deceased,  was 
exhibited  to  the  County  court  of  Culpeper, 
and  proved  by  the  oath  of  one  of  the  sub- 
scribing witnesses  thereto;  which  was  or- 
dered to  be  certified.  At  the  December  term 
following,  the  executors  named  in  the  will 
refused  to  take  upon  themselves  the  burthen 
of  the  execution  thereof;  and  the  widow 
having  relinquished  her  right  of  adminis- 
tration, on  the  motion  of  said  Gibson,  ad- 
ministration c.  t.  a.  was  granted  to  him  on 
said  estate,  he  having  qualified  and  entered 
into  bond  with  security  according  to  law. 
At  the  December  term  of  said  court  1837, 
six  years  after  the  grant  of  administration, 
the  said  last  will  was  again  produced  to  the 
court  and  proved  by  another  subscribing 
witness;  and  the  codicil  annexed  to  the 
wiU,  having  been  proved  to  be  in  the  hand- 
writing of  the  testator,  there  being  no 

323  subscribing    witness   to   the  *codicil, 
the  same  was  ordered  to  be  recorded. 

The  administration  bond  is  regular  on  the 
&ce  thereof,  conforming  to  the  requisitions 
of  the  statute  prescribing  the  form  of  a 
bond  to  be  executed  by  an  administrator  c. 
t.  a.  (Jpon  these  facts  it  is  insisted  that 
the  bond  was  void,  because  the  court  had 
no  authority,  as  the  matter  stood  at  the 
time,  to  commit  said  estate  to  an  adminis- 
trator c.  t.  a. 
The  law  in  force  when   the  will  was  first 


exhibited  for  probate,  is  to  be  found  in  the 
R.  C.  of  1819.  1  R.  C.  J  21,  p.  379,  provides 
that  before  granting  a  certificate  of  pro- 
bate of  any  will  the  executor  or  administra- 
tor c.  t.  a. ,  shall  in  open  court  take  the  oath 
set  forth,  and  also  give  bond,  &c. ;  and  by 
the  23d  section  of  the  act  it  is  declared, 
that  the  power  of  executors  over  their  tes- 
tators* estates  before  probate  of  the  will,  is 
not  thereby  restrained,  but  shall  continue 
as  theretofore.  These  provisions  of  the 
act  were  so  construed  by  this  court  in  Mon- 
roe V.  James,  4  Munf.  194,  as  to  mean  that 
a  sale  by  an  executor  named,  who  at  the 
time  had  not  qualified,  and  died  before 
qualifying  by  giving  bond  and  security,  is 
void  as  against  the  executor  who  afterwards 
qualified ;  but  it  was  said  by  Cabell,  Judge, 
that  as  an  executor  derives  his  power  from 
the  will,  at  common  law  nothing  was  re7 
quired  to  invest  him  with  the  full  exercise 
of  that  power  for  almost  every  possible  pur- 
pose, but  an  acceptance  of  the  trust ;  and 
as  he  may  become  complete  executor  by 
giving  bond,  and  ought  to  do  so,  after  in- 
termeddling with  the  estate,  the  law  so  far 
regards  him  as  executor,  as  to  consider  his 
acts  valid  for  the  present ;  and  they  would 
become  irrevocably  so  provided  he  should 
perfect  his  character  as  executor,  by  after- 
wards giving  bond.  If  he  refuses  or  fails 
he  is  considered  as  having  refused  the  office ; 
and  the  refusal  relates  to  the  death  of  the 
testator.  As  to  him  the  will  is  considered 
as  having  never  been  made.  In  conse- 
quence of  the  difficulty  encountered 
324  *in  this  case  the  law  was  amended  by 
the  Code  of  1849,  to  conform  to  the  ju- 
dicial construction.  Code,  ch.  30,  {  1,  p. 
540,  enacts  that  a  person  appointed  executor, 
shall  not  have  the  power  of  executor  until 
he  qualifies  as  such,  by  taking  the  oath  and 
eiving  bond  in  the  court  in  which  the  will 
IS  recorded,  except  that  he  may  provide  ior 
the  burial  of  the  testator,  pay  reasonable 
funeral  expenses,  and  preserve  the  estate 
from  waste. 

It  is  argued  with  much  earnestness,  that 
the  record  of  the  probate  court  shows  that 
this  will  was  not  recorded.  That  no  one 
can  have  the  powers  of  an  executor  until  he 
qualifies  in  the  court  in  which  the  will  is 
recorded ;  and  therefore  it  is  concluded,  that 
the  record  of  the  will  is  the  commission  to 
appoint.  The  error  of  the  argument,  con- 
sists as  it  seems  to  me,  in  substituting  the 
mode  in  which  the  authority  is  exercised 
for  the  authority  itself ;  the  correctness  of 
the  judgment  of  the  court  upon  a  certain 
state  of  facts  in  the  particular  case,  with 
the  authority  of  the  court  to  take  cognizance 
of  the  subject  matter  submitted  to  it.  The 
court  of  probate  is  a  court  of  record,  and  a 
judgment  rendered  by  it,  upon  a  subject 
cognizable  before  it,  is  conclusive,  and 
cannot  be  questioned  incidentally.  These 
principles  have  been  repeatedly  adjudicated 
in  a  variety  of  cases  in  this  court;  and  I 
am  not  aware  of  any  conflict  of  decision 
in  this  tribunal,  where  the  mere  question 
of  authority  was  involved.  Cases  have 
arisen  upon  the   validity  of  bonds  taken  by 
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such  tribunals,  where  for  some  departure 
from  the  prescribed  form,  the  bonds  were 
held  to  be  invalid,  either  for  the  particular 
purpose  for  which  they  were  sued  on,  or 
void  entirely.  But  there  is  no  case  which 
decides,  that  the  validity  of  the  bond  can 
be  impeached,  where  the  authority  to  take 
it  existed,  and  the  bond  was  in  due  form. 
In  the  Commonwealth  v.  Jackson's  ez'or, 
1  Leigh  485,  the  form  of  the  bond  perhaps 
was    unexceptionable;    but  the   Hus- 

325  tings  court  of  Williamsburg  was  *act- 
ing  upon  a  subject  matter  over  which 

it  could  not  take  cognizance.  Its  jurisdic- 
tion did  not  attach,  and  its  order  and  the 
bond  taken  by  it  were  null  and  void.  So  in 
Manns  v.  Flinn,  10  Leigh  93,  the  coUrt  held 
that  the  grant  of  administration  as  upon 
an  intestacy  where  a  will  exists,  though  not 
ostensible,  was  void,  or  a  nullity  quoad  the 
executor.  The  appointment  of  an  executor 
vests  the  personal  estate  in  the  party  so 
appointed.  The  legal  title  was  vested  in 
him.  He  derives  his  power  from  the  will, 
and,  as  we  have  seen,  at  common  law  noth- 
ing was  required  but  an  acceptance  of  the 
trust,  to  invest  him  with  almost  almost  full 
power  for  every  possible  purpose.  The  right 
thus  conferred  by  the  will  could  not  be  di- 
vested by  a  court  of  probate.  The  case 
falls  into  that  class,  where  the  order  is  held 
to  be  void,  because  the  subject  matter  was 
not  within  the  cognizance  of  the  court. 
That  is  to  say  that  there  should  be  the 
estate  of  a  decedent  and  no  representative 
to  take  charge  of  it.  In  that  case  there  was 
a  representative  taking  under  the  will, 
capable  under  our  statute  of  doing  some 
acts  before  qualification,  requiring  only  the 
qualification  prescribed  by  statute  to  exer- 
cise full  power  for  every  purpose,  and  whose 
qualification  related  back  to  the  death  of 
the  testator.  Whether  however  the  court 
did  not  go  too  far  in  holding  in  that  case 
that  the  appointment  was  absolutely  void, 
and  this  incidentally  in  a  contest  between 
other  parties,  might  deserve  serious  consid- 
eration if  thf*  question  should  again  arise; 
especially  as  the  judges  delivering  opinions 
concede  that  payments  made  to  an  admin- 
istrator in  such  case  might  have  been  good 
whilst  the  executor  remains  unknown; 
1  Wms.  on  executors,  369;  and  do  not  seem 
to  have  had  their  attention  called  to  the 
condition  of  the  bond  required  of  an  admin- 
istrator, by  which  he  is  required  to  render 
up  his  letters  of  administration  upon  the 
appearance  of  a  will.  In  view  of  the  ex- 
ception  admitted   and   this  provision 

326  of  *the  statute,  it  would  be  worthy  of 
enquiry  whether  the   committing   the 

administration  would  in  any  sense  be  held 
void  as  it  respected  third  persons  whose 
rights  would  be  affected  thereby,  however 
it  might  be  in  a  contest  with  the  executor. 
See  on  this  head,  1  Wms.  on  executors,  147; 
and  for  the  propositions  that  the  probate  is 
merely  operative  as  authenticated  evidence, 
and  not  at  all  as  the  foundation  of  the  ex- 
ecutor's title,  for  he  derives  all  his  inter- 
est from  the  will  and  the  property  vests  in 
him  from  the  testator's  death.     See  1  Wms.  | 


on  executors,  p.  159.  These  are  the  only 
cases  decided  in  this  court  to  which  we  have 
been  referred,  where  the  bond  or  adminis* 
tration  were  treated  as  void  for  want  of 
authority  to  act  on  the  subject  matter.  In 
Fisher  v.  fiassett,  9  Leigh,  119,  the  true 
state  of  facts  was  not  such  as  to  justify 
the  exercise  of  the  authority  in  that  case  to 
grant  administration.  Yet  as  the  court  had 
general  jurisdiction  to  grant  administra- 
tion, when  there  was  an  unrepresented  . 
estate  of  a  dead  man  in  question,  the  court 
having  cognizance  of  the  subject  matter, 
must  determine  for  itself  whether  the  cir- 
cumstances justify  the  exercise  of  its  juris- 
diction in  the  particular  case ;  and  the  grant 
is  valid  until  revoked  or  the  order  is  re- 
versed. So  in  Burnley  v.  Duke,  2  Rob.  R. 
102,  upon  a  question  of  authority  it  was 
held,  in  conformity  with  Fisher  v.  Bassett, 
ubi  supra,  that  where  administration  and 
administrations  d.  b.  n.  were  g^ranted  by  a 
court  which  upon  the  facts  should  not  have 
taken  jurisdiction,  the  grants  were  valid, 
the  orders  standing  unreversed,  and  the 
grants  unrevoked.  And  further  that  when 
the  grant  to  the  administrator  d.  b.  n. 
expired  by  his  death,  and  the  estate  was 
unrepresented,  it  was  competent  for  the 
court  which  might  in  the  first  instance 
have  rightfully  exercised  jurisdiction,  to 
make  a  valid  grant ;  and  the  sureties  in  the 
last  administration  bond  were  bound.     In 

Hutcheson  sheriff  v.  Priddy,  12  Gratt. 
327      85,    administration    had    been    *coni- 

mitted  to  the  sheriff  before  the  expi- 
ration of  three  months  from  the  death  of 
the  decedent ;  but  it  was  held  that  the  case 
fell  within  the  principle  of  the  cases  referred 
to;  and  the  grant  was  not  void,  although 
the  court,  having  jurisdiction  to  commit 
an  estate  to  the  sheriff  for  administration, 
may  have  erred  upon  the  facts  in  making 
the  order  at  the  time  it  was  made.  And  in 
Andrews  v.  Avery,  14  Gratt.  229,  it  was 
decided  that  administration  granted  where 
the  deceased  lived  and  died  out  of  the  state 
and  left  no  estate  within  it,  is  not  void ; 
the  judge  who  delivered  the  opinion  of  the 
court  remarking,  that  the  subject  matter 
being  within  the  jurisdiction  of  the  court, 
to  wit,  the  appointment  of  a  personal  rep- 
resentative to  a  decedent  who  is  without 
one,  the  court  making  the  appointment  will 
be  considered  as  having  adjudged  the  ques- 
tion of  jurisdiction  in  the  particular  case ; 
and  the  order  will  not  be  void.  A  similar 
conclusion  was  arrived  at  in  Cox  v.  Thomas,* 
9  Gratt.  323,  as  to  a  judgment  of  a  circuit 
court  upon  a  different  matter,  but  where 
the  authority  of  the  court  to  act  came  into 
question. 

These  seem  to  be  all  the  cases  in  this 
court,  where  the  authority  of  the  court  came 
directly  into  controversy ;  and  tried  by  the 
principle  so  uniformly  affirmed,  what  is 
the  effect  upon  the  case  under  considera- 
tion. The  order  in  question  was  made  by 
a  court  whose  general  jurisdiction  over  the 
subject  matter  and  of  this  particular  case  is 
not  questioned.  There  was  a  decedent  and 
this  court  was  the  proper  one   to   take  pro- 
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bate  of  his  will.  A  paper  purporting'  to  be 
the  will  of  the  deceased  was  exhibited  at 
the  November  term  1831,  for  probate,  and 
was  proved  by  the  oath  of  one  of  the  three 
Bubacribing'  witnesses  thereto;  which  was 
ordered  to  be  certified. — The  other  sub- 
scribing witnesses  were  not  examined,  nor 
was  any  proof  produced  that  the  codicil  re- 
voking a  legacy  was  in  the  handwriting 
of    the    testator.      At    the    following 

328  *term    of    the    court,    the    executors 
named  in  the  will   refused  to  accept, 

the  widow  relinquished  her  right  to  admin- 
istration, and  thereupon  administration 
with  the  will  annexed  was,  on  motion  of 
Jonathan  C.  Gibson,  committed  to  him, 
and  ■  he  thereupon  gave  bond  and  qualified. 
The  will  in  this  case  was  exhibited  for 
probate  before  the  passage  of  the  act  of 
1834-5.  Sess.  acts,  p.  43.  In  the  case  of 
Worsham's  adm'r  v.  Worsham's  ex'or,  5 
I«eigh  589,  it  was  decided  by  the  whole 
court,  (for  Brockenbrough  who  did  not  sit, 
had  decided  the  cause  in  the  court  below, 
and  his  sentence  was  affirmed),  that  before 
the  act  aforesaid,  a  testament  of  personal 
estate  mig'ht  be  well  proved  by  a  single 
witness.  It  was  in  consequence  of  this 
decision  and  at  the  suggestion  of  the  court, 
that  the  act  of  1834-5  was  passed  requiring 
the  same  proof  in  cases  of  wills  of  person- 
alty as  of  realty.  This  will  so  far  as  the 
duties  of  the  executor  or  administrator  c. 
t  a.  were  concerned,  was  a  testament  of 
personal  estate.  The  real  estate  was  spe- 
cifically devised.  The  court  then  had  the 
case  of  a  decedent,  with  the  will  exhibited 
of  the  testator  so  proved  as  to  justify  the 
recording'  of  the  will  as  a  will  of  personalty, 
and  the  grant  of  letters  testamentary.  That 
proof  was  entered  on  its  record  and,  as  the 
record  recites,  ordered  to  be  certified.  At 
the  following*  term  the  executors  refused  to 
take  upon  themselves  the  burthen  of  the 
office,  and  xhe  widow  relinquished  her  right 
to  administer;  and  then  the  estate  was 
committed.  The  subject  matter  (Judge 
Moncure  observes  in  Andrews  ▼.  Avery,  ubl 
supra),  to  bring  a  case  within  the  jurisdic- 
tion of  a  court  of  probate,  '4s  the  appoint- 
ment of  a  personal  representative  to  a 
decedent  who  has  none,  and  whose  personal 
estate  is  therefore  without  an  owner.  The 
validity  of  an  order  making  an  appointment 
must  depend  on  the  existence  of  that  state 
of  facts."     By  this  refusal  of  the  ex- 

329  ecutors   named,    the  *personal   estate 
was   left   without  an  owner.     It  was 

the  duty  of  the  court  to  take  some  order  for 
its  preservation.  There  was  no  controversy 
about  the  will  or  administration,  to  remind 
them  of  the  necessity  or  propriety  of  ap- 
pointing' a  curator  to  take  care  of  it,  pend- 
ing any  such  controversy.  It  is  manifest 
that  the  executor  named  and  the  widow 
snpposed  the  action  of  the  court  had  placed 
the  matter  in  a  condition  for  administra- 
tion ;  and  I  think  it  equally  clear  the  court 
so  considered  and  adjudged  when  the  estate 
was  committed  to  an  administrator  c.  t.  a. 
The  only  matter  required  as  to  the  body  of 
the  will  was  an  order  to  record  it,  as  a  will 


of  personalty,  on  the  proof  by  one  witness ; 
though  it  would  have  been  irregular,  per- 
haps erroneous,  to  grant  administration  in 
the  then  state  of  the  proof  until  action  of 
some  kind  was  had  on  the  codicil  which 
revoked  a  legacy.  But  this  if  an  error,  was 
an  error  in  the  judgment  of  the  court  upon 
a  question  arising  upon  a  matter  of  which 
they  had  full  cog'nizance,  and  could  not  be 
enquired  into  incidentally.  The  order  was 
never  reversed,  the  grant  remains  unre- 
voked ;  by  virtue  of  it,  the  administrator  c. 
t.  a.  has  possessed  himself  of  the  estate, 
and  I  think  it  cannot  be  alleged  in  favor  of 
the  sureties,  that  the  grant  was  merely  void. 
I  think  the  principle  of  the  cases  referred 
to  governs  this  case,  and  fully  justify  this 
conclusion. 

The  position  of  the  appellants  does  not 
receive  much  support,  if  any,  from  that 
class  of  cases  cited,  in  which  bonds  taken 
by  virtue  of  some  statute  were  held  to  be 
invalid.  For  in  this  case  the  bond  is  regu- 
lar, pursues  the  form  prescribed  by  law  for 
the  bond  of  an  administrator  c.  t.  a.  The 
objection  is  not  that  it  is  defective  on  its 
face,  but  that  there  was  no  authority  to 
take  it.  In  the  cases  bearing  on  this  sub- 
ject, some  confusion  has  arisen  from  judges 
not  at  all  times  distinguishing  between  the 

words  void  and  voidable  or  defective. 
330      But   a  *careful   examination    of    the 

cases  themselves,  and  looking  to  the 
subject  really  discussed  and  the  points  de- 
cided clears  up  the  obscurity.  With  the 
exception  of  one  case  hereafter  adverted  to, 
it  will,  I  think,  be  found,  that  there  is  no 
conflict  in  the  decisions  of  this  court  on 
the  subject,  or  discordance  with  the  princi- 
ple affirmed  in  the  class  of  cases  already 
commented  on.  In  Stuart  v.  Lee,  3  Call 
421,  the  bond  was  taken  by  a  proper  court 
and  was  made  payable  to  the  Governor, 
instead  of  the  justices.  The  suit  was  in  the 
name  of  the  successor  of  the  governor;  and 
the  plaintiff  assigned  a  breach  for  the  ben- 
efit of  the  party  injured.  The  bond  was  in 
the  penalty  of  ;f  10,000.  As  the  law  then 
was  the  bond  should  have  been  made  paya- 
ble to  the  justices,  and  the  penalty  pre- 
scribed was  ;f  1,000.  The  court  decided  that 
as  the  bond  was  not  taken  pursuant  to  law, 
no  action  could  be  maintained  thereon  by 
the  plaintiff  in  his  character  of  Governor 
or  successor  in  office  only.  So  in  Branch  v. 
Commonwealth,  2  Call  510,  the  bond  was 
taken  for  collection  of  taxes  under  an  act 
which  had  expired.  It  was  held  the  sureties 
could  not  be  made  liable  for  taxes  collected 
under  a  subsequent  law.  They  were  not 
liable  under  their  contract.  In  Frazier  v. 
Frazier'sex'or,  2  Leigh  642,  the  decree  was 
against  the  surety  in  an  administration 
bond,  taken  on  committing  the  estate  to  an 
administrator  c.  t.  a.  The  bond  executed 
was  in  the  form  of  the  bond  prescribed  for 
an  administrator  of  an  intestate  and  not  that 
for  an  administrator  c.  t.  a. ,  and  of  course 
contained  no  condition  for  the  benefit  of 
legatees.  The  stipulation  to  administer  the 
goods,  Ac,  according  to  law,  was  held  not 
to   embrace   the   surplus   assets  payable  to 
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legatees  or  distributees ;  but  only  extended 
to  disbursements  made  in  the  expenses  of 
d.dmini8tration  and  the  payment  of  debts; 
that  if  it  went  further  and  embraced  lega- 
tees and  distributees  there  would  have  been 
no  necessity  for  the  further  provision 

331  *for  the  benefit  of  legatees  and  dis- 
tributees.    It  was  therefore  held  that 

upon  this  statutory  bond  no  suit  in  law  or 
equity  could  be  maintained  for  the  benefit 
of  and  at  the  relation  of  a  legatee.  The 
court  did  not  decide  that  the  bond  was  void 
or  would  have  been  voidable  if  put  in  suit 
by  a  party,  as  a  creditor,  for  whose  benefit 
there  was  a  stipulation  in  the  condition. 
Roberts  v.  Colvin,  3  Gratt.  358,  followed 
Frazier  v.  Frazier,  and  held  that  as  the 
X  bond  in  that  case  contained  no  provision 
for  the  benefit  of  creditors,  the  sureties 
were  not  liable. 

Morrow  v.  Peyton,  8  Leigh  54,  does  decide 
the  broad  proposition  that  a  bond  not  con- 
forming to  the  requisitions  of  the  statute 
was  void  as  to  all  purposes.  The  case  even 
supposing  it  should  be  recognized  as  a 
binding  authority,  would  not  affect  mate- 
rially the  present  case.  For  here  the  grant 
was  to  an  administrator  c.  t.  a.,  and  the 
bond  is  such  as  the  law  requires  in  such 
case.  In  Morrow  v.  Peyton,  after  the  death 
of  an  executor  who  had  qualified,  adminis- 
tration was  committed  to  an  administrator 
d.  b.'n.  c.  t.  a.,  but  the  bond  was  in  the 
form  prescribed  for  administration  d.  b.  n. 
of  an  intestate,  instead  of  an  administra- 
tion d.  b.  n.  c.  t.  a.  The  form  of  the  bond 
adopted  did  contain  a  condition  for  the 
benefit  of  creditors;  and  creditors  were 
suing ;  but  the  court  in  the  decree  says  that 
the  administration  bond  was  void  on  the 
authority  of  Frazier  v.  Frazier,  and  the 
securities  were  not  bound  by  it.  Tucker, 
P.,  towards  the  conclusion  of  his  opinion 
merely  remarks  on  that  branch  of  the  case, 
that  the  bond  was  void  on  the  same  author- 
ity. The  great  question  in  that  case  was 
whether,  when  two  sidministrators  execute 
a  joint  administration  bond,  one  is  surety 
for  the  other.  Upon  this  proposition  the 
three  judges  differed,  each  delivering  a  sep- 
arate opinion. — Brockenbrough  and  Tucker 
holding  the  affirmative,  Brooke  the  nega- 
tive. On  the  other  parts  of  the  case  the 
other  judges  concurred   with  Tucker. 

332  We  have  seen  all  *that  he  said  on  the 
question  under  consideration,    and  it 

is  clear  that  he  was  misled  from  a  hasty 
consideration  of  the  case  of  Frazier  v. 
Frazier.  It  certainly  did  not  decide  that 
the  bond  was  void  or  invalid  for  any  pur- 
pose provided  for  in  the  condition.  But 
the  decision  and  opinion  of  Green,  J.,  was 
carefully  restricted  to  the  case  of  the  legatee 
suing,  and  for  whom  no  provision  had  been 
made.  Had  not  the  court  in  Morrow  v. 
Peyton,  been  misled  by  this  mistake  in  the 
effect  of  the  decision  in  Frazier  v,  Frazier, 
I  do  not  for  a  moment  suppose  they  would 
have  decided  that  such  a  bond  was  void  en- 
tirely and  the  sureties  not  bound  by  it. 

In  the  United  States  v.  Bradley,  10  Peters 
R.  343,  the  general  question   was  discussed 


by  Judge  Story  who  delivered  the  opinion 
of  the  court.     He  draws  the  distinction  be- 
tween bonds  given    to  i>arties   who   have  a 
capacity  to  take,  and  bonds  given  to  parties 
having    no   capacity   to  take.     The  former 
may  be  good  in  part,  the  latter   are  .  wholly 
void.     And  he   further   remarks   that  there 
is  no  distinction  between  bonds  containing 
conditions  no^  malum  in  se,   but   illegal  at 
common  law;  and  those   containing   condi- 
tions which  are  illegal  by  express  provision 
of  statute.     At  common  law  a  bond  condi- 
tioned to  do  several  things  may  be  void  for 
illegality  as  to  one  part,  and  yet  be  good  as 
to  the  other  part.     2  Thos.    Coke   p.  19,  n. 
P.     The  same  rule   applies   to  bonds  taken 
by  virtue  of   a   statute   unless    indeed    the 
statute  expressly  or  by  necessary   implica- 
tion avoids  it  to  all   intents  and   purposes. 
Accordingly    it  was   held   in   that  case,  in 
accordance  with  many  Knglish  authorities, 
that  the  bond  taken  by  a  public  officer  hav- 
ing  a   capacity   to   take,    with   some  good 
conditions  and  others  not  authorized  by  law, 
was  valid  to  the  extent  of  the  good  condi- 
tion.    So   this   court    decided  in  Aylett    v. 
Roane,  1  Gratt.  282,  that  a  bond  of  indem- 
nity taken    according   to  the  act  of  1819,  1 

R.  C.  ch.  134,  i  25,  p.  533,  but  omitting 
333      the    provision  *for    the   protection  of 

the  purchaser  of  the  property  as  re- 
quired by  the  act  of  1828,  Sup.  R.  Code  272, 
was  a  good  statutory  bond  to  protect  the 
sheriff  from  the  action  of  the  claimant  of 
the  property,  the  bond  containing  the  con- 
dition required  by  law  for  his  protection. 

In  Almond,  &c.,  v.  Mason,  &c.,  9  Gratt. 
700,  the  will  after  a  bequest  of  property  real 
and  personal  to  his  wife  for  life  or  widow- 
hood, directed  that  at  her  death  or  marriag-e, 
his  executor  should  sell  the  whole  of  hia 
estate  and  divide  the  proceeds.  One  of  the 
executors  died,  the  power  of  the  other  -w^as 
revoked,  and  the  estate  was  committed  to 
an  administrator  d.  b.  n.  c.  t.  a.  But  the 
bond  he  executed  did  not  embrace  land  as 
the  law  required  where  the  executor  'vras 
authorized  to  sell  real  estate.  The  court 
below  dismissed  the  bill  as  to  the  sureties. 
This  court  reversed  the  decree,  holding  that 
as  after  the  termination  of  the  life  estate, 
the  administrator  took  possession  of  and 
sold  the  personal  estate,  and  as  the  bond 
contained  a  condition  for  the  benefit  of 
legatees,  the  sureties  were  bound  so  far  as 
the  goods,  chattels  and  credits  would  ex- 
tend. So  in  Pratt  v.  Wright,  13  Grratt. 
175,  it  was  decided  that  although  the  con- 
dition in  a  guardian's  bond  was  not  as  ex- 
tensive as  the  statute  requires,  yet  as  it 
relates  to  a  part  of  his  duties,  the  bond  is 
not  void,  but  binds  the  obligors  to  the  ex- 
tent of  the  condition.  Daniel,  J.,  in  his 
opinion  refers  to  United  States  v.  Bradley, 
ubi  supra,  and  cites  many  other  authorities 
to  the  same  effect.  It  is  manifest  therefore 
that  this  court  in  Morrow  v.  Peyton,  in- 
tended to  place  their  decision  on  this  point 
upon  the  authority  of  Frazier  v.  Frazier 
alone,  supposing  through  inadvertence,  and 
because  the  novel  and  interesting  question 
as  to  the  liability  of  the  executors  under  the 
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joint  bond  had  diverted  attention  from  the 

minor  questions  arising  oh  the  record,  that 

Frazier  v.  Frazier   ruled  this  branch 

334  of   the    case.    *I  do  not  therefore  re- 
gard Morrow  v.  Peyton  as  an  author- 
ity on  this  proposition. 

Nor  is  it  necessary  to  invoke  the  aid  of 
another  class  of  cases  cited  in  argument  to 
support  the  validity  of  this  bond.  Cases 
where  there  was  a  clear  capacity  to  take 
such  bond,  and  the  bond  fulfilled  all  the 
requirements  of  the  statute ;  but  contained 
recitals  essential  to  its  validity,  and  it  was 
held  that  the  obligors  were  estopped  from 
denying  the  truth  of  such  recitals.  Of  this 
class  was  the  case  of  Franklin  v.  Depriest, 
13  Gratt.  257;  Monteith,  sheriff  v.  Com- 
monwealth, 15  Gratt.  172,  and  many  other 
cases  referred  to  in  the  argument. 

From  these  three  classes  of  cases  decided 
by  this  court,  may  be  deduced  the  following 
principles:  First,  that  where  a  court  has 
cognizance  of  the  subject  matter,  its  judg- 
ment, though,  it  might  be  erroneous,  is 
not  void ;  it  is  binding  until  set  aside  or 
reversed,  and  cannot  be  questioned  inci- 
dentally ;  acts  done  and  bonds  taken  under 
it,  bind  the  obligors  and  sureties  as  well  as 
principals.  Seoond,  where  the  court  or 
officer  has  authority  or  capacity  to  take  a 
bond,  and  makes  a  mistake'  by  omitting 
some  condition  prescribed,  or  inserting  a 
condition  not  authorized  or  illegal,  unless 
the  statute  by  express  words  or  necessary 
implication  makes  it  wholly  void,  the  bond 
is  not  void ;  the  good  shall  not  be  vitiatisd 
by  the  bad,  and  the  bond  may  be  sued  on 
so  far  as  the  conditions  are  good  as  a  stat- 
utory bond.  Third,  where  the  court  has 
cognizance  of  the  subject  matter  or  capacity 
to  take  a  bond,  and  takes  a  bond  which  on 
its  face  is  valid,  but  contains  a  recital  of 
facts  necessary  to  its  validity,  as  in  the 
cases  referred  to  of  the  election  and  induc- 
tion into  office  of  a  sheriff,  the  presence  of 
the  justices  named  as  obligors  and  the  like, 
the  obligors  shall  be  estopped  from  deny- 
ing the  truth  of  such  recitals.  These  princi- 
ples firmly  established  are  essential  to  the 
security  of  the  public  and  individuals. 
Bonds   of   sheriffs,    clerks   and  other 

335  ^officers  of  administrators,    Ac,    are 
taken    in    the   absence  of   those  who 

may  be  most  affected  by  the  acts  of  such 
functionaries,  and  should  be  sustained  un- 
less clearly  made  invalid  by  law.  Nor  do  I 
perceive  how  the  surety,  as  has  been  argued, 
can  occupy  any  higher  ground  than  his 
principal.  It  is  his  intervention  which  has 
enabled  the  principal  to  act ;  and  he  should 
be  bound  to  the  extent  of  his  obligation  for 
him. 

On  the  whole  I  am  of  opinion,  that  the 
order  of  the  court  committing  administra- 
tion t.  c.  a.  to  said  Jonathan  C.  Gibson, 
was  not  void,  and  therefore  the  bond  taken 
irom  him  was  valid  and  binding  on  all  the 
obligors. 

The  other  judges  concurred  in  the  opinion 
of  Allen,  P. 

Decree  affirmed. 
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I.  BJcctment— DsmsgM— Improvcmeots— Both  Clalns 
PMMd  on  by  Same  Jury.— In  actions  of  ejectment 
if  there  is  a  claim  by  the  plaintiff  for  mesne  profits 
and  damacres  for  waste,  and  by  defendant  for  im- 
provemenU  under  Si  80  and  82  of  chap.  185  of  the 
Oode^both  claims  must  be  passed  upon  by  the  same 
Jury.* 

a.  Same— Puactloo  of  Jury  Sworn  to  Try  Imue.— 
Where  the  statements  are  filed  with  the  declara- 
tion and  plea,  the  Jury  sworn  to  try  the  issue  in 
ejectment  may  make  all  the  enquiries  required, 
at  the  same  time  that  they  try  the  issue:  or  the 
enquiries  may.  if  the  court  should  so  order,  be 
made  by  the  same  jury  after  the  verdict  on  the 
title  is  recorded:  or  by  a  new  jury  to  be  empan- 
elled. 

3.  5ame— Value  of  Plaintiffs  EsUte  without  Improve, 
meats— Asoertalned  by  Separate  Jury,  t— If  defend  ant 
claims  for  improvements  on  the  land,  the  plaintiff 
may  at  any  time  before  a  Judirment  is  rendered 
on  the  assessment  of  the  value  of  the  improve- 
ments, thouffh  after  the  jury  which  tried  the  issue 
or  passed  upon  the  defendant's  claim  for  improve- 
ments has  been  discharged,  require  that  the  value 
of  his  estate  in  the  premises,  without  the  improve- 
ments, shall  also  be  ascertained.  And  this  enquiry 
is  to  be  made  by  another  jury. 

4.  Same— 5ame— At  What  Time  —The  value  of  the 
plaintiff's  estate  in  the  premises  without  the  im- 

See  principal  case  cited  in  Witten  v.  St  Clair,  27 
W.  Va.  7M. 
*The  statutes  are  quoted  in  the  opinion  of  Allxn,  P. 

tejectmeut— Value  of  Plalotlffs  Estate  without  Im- 
provements—Ascertained   by    Separate   Jury— Riffht 

Waived.— Gorr  v.  Porter.  83  Qratt  289,  was  a  case  of 
ejectment  in  which  the  court  allowed  the  same  jnry 
which  tried  the  case  on  the  merits  to  assess  the 
value  of  the  land  in  controversy,  and  also  to  fix 
the  amount  of  the  rents  and  profits  for  which 
the  defendant  was  liable.  An  objection,  based 
upon  the  decision  in  the  xfrindpal  ease,  was  taken 
by  the  defendant  to  this  action  of  the  court.  But 
the  court  said:  '*A  sufficient  answer  to  this^ objec- 
tion is  found  in  the  conduct  of  the  defendant  him- 
self. After  the  jury  had  rendered  a  special  verdict 
on  the  title,  they  were  detained  by  the  court  for  the 
pui*pose-~flrst,  of  assessing  the  value  of  the  defend- 
ant's improvements;  second,  the  value  of  the  prem- 
ises without  such  improvements:  thirdly,  the  rents 
and  profits  for  which  defendant  was  liable.  The  de- 
fendant made  no  objection  to  this  mode  of  proceed- 
ing. He  not  only  acquiesced  in  what  was  done,  but 
he  seeminffly  approved  it,  for  he  was  represented 
by  counsel,  and  introduced  his  testimony  upon  all 
these  issues.  If  he  was  not  williufir  that  the  same 
jury  should  make  all  the  inquiries,  rood  faith 
required,  he  should  make  his  objection  known  then 
and  there.  Having  taken  his  chances  before  that 
jury,  he  cannot  be  heard  to  say  that  a  different  jury 
ouffht  to  have  been  empanelled  to  try  one  of  the 
issues.  The  defendant  had  the  riffht  to  waive  the 
point,  and  we  think  he  has  waived  it  Without 
undertaking,  therefore,  to  say  what  force  there 
would  have  been  in  the  objection  if  made  in  due 
time,  it  wa9  too  late  first  to  ursre  it  after  the  verdict 
was  rendered  and  the  court  was  about  to  pronounce 
its  judgment" 
See  generally,  monographic  noU  on  "Ejectment** 
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provements,  is  to  be  ascertained  as  at  the  time 
wben  tbe  assessment  of  the  value  of  the  improve- 
ments  was  made. 

This  was  an  action  of  ejectment  in  the 
Circuit  court  of  the  city  of  Richmond, 
brought  by  Caroline  L.  Goodwyn  and  others 
ag^ainst  George  Myers,  to  recover  a  lot  of 
land  near  Rockets.  The  case  was  tried  on 
the  24th  of  November  1856,  when  the  jury 
returned  the  following  verdict:  **We  the 
jury  find  that  the  plaintiflFs  had  a  right  to 
the  possession  of  the  premises  in  the 

337  declaration    *described,  at    the  com- 
mencement of  this  action,  and  that 

their  estate  was  in  fee  simple ;  and  we  fur- 
ther allow  the  defendant  for  his  improve- 
ments, over  and  above  the  damages  to  which 
the  plaintiffs  are  entitled,  the  sum  of  twelve 
hundred  and  fifty  dollars." 

The  court  made  an  entry  suspending  judg- 
ment upon  the  verdict;  and  on  the  29th  of 
November  at  the  same  term,  but  after  the 
jury  had  been  discharged,  the  plaintiffs 
moved  the  court  to  require  that  the  value  of 
their  estate  in  the  premises  in  the  declara- 
tion demanded,  without  the  improvements, 
be  ascertained  according  to  law.  This  mo- 
tion having  been  opposed  by  the  defendant, 
the  court  took  time  to  consider  of  its  judg- 
ment until  the  next  term :  And  at  its  next 
term  the  court  overruled  the  motion ;  and 
then  entered  up  a  judgment  upon  the  ver- 
dict: And  the  plaintiffs  excepted.  From 
this  judgment  the  plaintiffs  applied  for  a 
writ  of  error,  which  was  awarded. 

It  does  not  appear  from  the  record  that 
the  plaintiffs  had  filed  any  claim  for  mesne 
profits,  or  that  the  defendant  had  filed  a 
claim  for  the  value  of  his  improvements; 
but  it  was  stated  on  the  argument  that  they 
were  filed  two  or  three  days  before  the  cause 
was  tried." 

Howison,  for  the  appellants : 

The  counsel  for  the  appellee  seems  to 
yield  the  point  that  the  word  **when"  in 
the  Code,  ch.  136,  10,  means  **if"  or  **in 
case  that."  And  by  this  concession  he  sur- 
renders the  only  ground  of  logical  construc- 
tion on  which  the  appellee's  case  can  stand : 
For  there  is  certainly  nothing  in  the  Code 
requiring  that  the  same  jury  shall  at  the 
same  time  pronounce  a  verdict  upon  the 
value  of  the  defendant's  improvements  and 
the  value  of  the  plaintiff's  land. 

They     insist,    however,   that    **the 

338  act  plainly  intends  that  *all  enquiries 
of  this    kind  are   to   be  made  by    the 

jury  which  tries  the  issue."  So  far  is  this 
from  being  true,  that  the  Code  expressly 
gives  the  power  to  either  party  to  prevent 
the  jury  which  tries  the  issue  from  trying 
any  other  question.  Chap.  135,  |  34,  pro- 
vides that  **on  the  motion  of  either  party 
the  court  may  order  the  assessment  of  such 
damages  and  allowance  to  be  postponed  until 
after  the  verdict  on  the  title  is  recorded:" 
Thus  securing  to  either  party  the  interven- 
tion of  at  least  two  juries  if  he  require  it. 
Chap.  136,  does  provide  that  the  same  jury 
shall  decide  upon  the  damages  of  the  plain- 


tiff for  detention  of  his  land  and  the  value 
of  the  defendant's  improvements;  but  it 
does  not  provide  that  the  same  jury  shall 
decide  the  value  of  the  plaintiff's  land. 
Epressio  unius  est  exclusio  alter! us.  It  may 
with  fairness  be  argued,  that  the  express 
provision  for  the  same  jury  to  decide  upon 
the  damages  and  improvements,  and  tlie 
omission  of  any  such  requirement  for  as- 
certaining the  value  of  the  land,  sho'vr 
that  it  was  not  the  intention  of  the  law  to 
require  the  same  jury  to  make  all  these  en- 
quiries ;  but  to  leave  the  matter  to  the  sound 
and  reasonable  discretion  of  the  court.  Cer- 
tainly, had  it  been  the  intent  of  the  law  to 
compel  all  these  enquiries  before  the  same 
jury,  it  would  have  been  easy  so  to  provide : 
Six  words  would  have  accomplished  it. 

But  we  are  not  left  to  conjecture  here. 
The  words  of  the  law,  by  their  own  plain 
meaning,  forbid  the  construction  that  the 
same  jury  is  required.  Chap.  136,  {11*  says 
the  value  of  the  land  shall  be  ascertained 
*4n  the  manner"  hereinbefore  provided, 
&c.  Now  the  word  * 'manner"  means 
**mode"  or  ** method."  It  is  not  a  specific 
but  a  generic  term.  It  requires  only  that 
such  mode  of  trial  shall  be  adopted  as  was 
previously  mentioned ;  i.  e. ,  a  trial  by  jury ; 
and  whether  the  same  jury  or  another  and 
entirely  different  jury  make  the  enquiry,  it 
would   still   be    **in  the  manner"  provided 

for. 
339         *The  court  cannot  leave  out  of  view 

the  fact  that  the  whole  of  chap.  136, 
from  {  10,  inclusive,  was  not  proposed  by 
the  revisors,  but  was  added  by  the  commit- 
tee of  the  legislature,  and  taken  from  the 
revised  statutes  of  Massachusetts.  It  can- 
not therefore  be  insisted  that  the  same  jury 
for  all  these  enquiries  was  in  the  mind  of 
the  legislature,  or  that  they  expected  them 
all  to  be  made  at  the  same  time. 

The  counsel  insist  that  it  would  be  unjust 
and  inconvenient  to  have  the  enquiries 
made  by  different  juries.  How  it  could  be 
unjust  I  do  not  see,  unless  he  could  show 
that  one  body  of  twelve  men  would  be  just, 
and  another  body  of  twelve  men  would  be 
unjust.  No  **leaning"  of  a  jury  one  Mray 
or  the  other  is  to  be  presumed ;  and  assuredly 
if  any  such  leaning  existed  it  would  be  a 
powerful  reason  for  having  two  juries  one 
to  pass  on  the  defendant's  improvements, 
and  the  other  to  pass  on  the  value  of  the 
plaintiff's  land.  For  if  the  first  jury  had 
leaned  in  favor  of  a  high  valuation  of  the 
defendant's  improvements  it  would  lean 
against  a  high  valuation  of  the  plaintiff's 
land;  and  thus  injustice  would  necessarily 
be  done.  Counsel  use  the  singular  arg-a- 
ment,  that  the  opening  of  a  new  street  or 
hotel  may  increase  the  value  of  the  land, 
and  hence  the  necessity  for  having  both 
valuations  at  the  same  time.  To  this  I  an- 
swer that  if  from  any  cause  the  value  of  the 
plaintiff's  land  has  been  increased  it  is  just 
that  he  should  have  such  increased  value, 
and  can  be  no  loss  to  the  defendant.  But 
in  truth  such  an  argument  is  merely  ab- 
stract ;  for  according  to  the  terms  and  pra^c- 
tice  of  courts  it  is  impossible  that  more  than 
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an  interval  of  a  few  days  or  weeks  can 
elapse  between  the  valuations.  In  the  case 
at  bar  an  interval  of  only  four  days  would 
have  occurred  if  the  court  had  allowed  the 
plaintiffs  motion. 
The  argument  from  inconvenience  has 
very  little  weight.     I  have  shown  that 

340  the  law  absolutely  secures  *two  juries 
to  either   party  if  he   desires   it.     To 

that  esctent  of  inconvenience  therefore 
either  may  be  subjected,  and  to  that  extent 
of  additional  time  and  expense  the  state  has 
assented.  But  in  truth  as  juries  are  now 
obtained  and  have  been  for  years  no  practi- 
cal inconvenience  would  be  suffered. 

Counsel  err  in  saying  that  the  appellant 
maintains  that  he  may  **at  any  time  after 
the  rendition  of  the  verdict  elect  to  have 
his  estate  valued."  The  law,  chap.  136,  { 
12  clearly  limits  his  action  to  the  time  be- 
fore judgment  is  rendered  on  the  assessment 
of  the  value  of  the  improvements.  And  the 
appellant  was  fully  within  this  limit,  hav- 
ing made  his  motion  only  four  days  after 
the  verdict  and  many  weeks  before  any 
judgment  was  rendered  in  the  case. 

Finally  counsel  in  their  ingenious  argu- 
ment, have  passed  over  without  notice, 
what  seems  to  me  the  most  important  view 
of  the  case,  and  one  which  clearly  requires 
the  reversal  of  the  judgment  and  the  grant- 
ing of  plaintiff's  motion.  The  record  does 
not  show  that  the  defendant  made  any  claim 
whatever  for  improvements ;  and  of  course 
if  the  case  stood  on  the  printed  record  the 
judgment  allowing  for  the  improvements  is 
erroneous.  But  by  consent,  the  original 
papers  have  been  brought  up,  from  which 
it  appears  that  the  defendant's  claim  for 
improvements  was  never  filed  until  the  very 
day  the  trial  commenced,  and  was  then  filed 
without  leave  of  the  court  and  without  good 
canse  shown  for  the  delay.  Sec.  chap.  135, 
i  32.  This  makes  it  apparent  that  the 
plaintiff  bad  no  sufficient  notice  of  the  de- 
fendant's claim,  and  hence  could  not  have 
been  prepared  to  meet  it  with  counter  evi- 
dence. This  will  account  for  the  fact  that 
the  plaintiff  did  not  sooner  make  his  motion 
to  have  the  value  of  his  land  assessed.  Af- 
ter the  verdict,  however,  he  made  his  mo- 
tion without  unreasonable  delay,  and  it 
would  work  the  grossest   injustice  to 

341  give  to  the  defendant  *all  the   advan- 
tage of  his  improvements  and  yet  cut 

off  the  plaintiff  entirely  from  the  just  and 
equitable  privileges  which  our  law  of  eject- 
ment intends  to  secure  to  him.  His  right 
to  have  the  value  of  his  land  assessed  is 
^iven  in  express  terms  by  the  law ;  and  I 
ask  when  and  how  has  he  forfeited  this 
right? 

I  submit  that  the  judgment  ought  to  be 
reversed,  and  the  cause  sent  back  to  the 
Circuit  court  of  'Richmond,  with  directions 
to  allow  the  motion  of  the  plaintiffs  and 
hare  the  value  of  their  land  without  the 
improvements  assessed  by  a  jury,  as  said 
▼alne  was  on  the  29th  November  1856. 

August  &  Randolph,  A  Sands,  for  the  ap- 
pellee : 


The  question  in  this  case  is  whether  a 
plaintiff  in  ejectment,  after  the  rendition  of 
the  verdict  and  the  discharge  of  the  jury, 
may  elect  to  have  a  new  jury  impanelled 
for  the  purpose  of  ascertaining  the  value  of 
his  estate  in  the  premises  without  the  im- 
provements. 

In  the  case  under  argument,  the  verdict 
was  rendered,  and  the  jury  was  discharged, 
on  the  24th  of  November,  1856,  and  on  the 
29th  of  the  same  month  the  plaintiffs  moved 
to  impanel  a  jury  for  the  purpose  of  mak- 
ing the  enquiry  above  mentioned. 

The  act  of  assembly  enacts  that  '*  where 
the  defendant  shall  claim  allowance  for  im- 
provements as  before  provided,  the  plaintiff 
may  by  an  entry  on  the  record,  require  that 
the  value  of  his  estate  in  the  premises  with- 
out the  improvements,  shall  also  be  ascer- 
tained."    Code  ch.  136,  {  10. 

The  appellant  maintains  that  the  word 
** where,"  in  the  above  provision  must  be 
taken  to  mean  **if,"  **in  case  that,"  Ac, 
and  that  the  plaintiff  may  therefore  at  any 
time  after  the  rendition  of  the  verdict,  elect 
to  have  his  estate  valued.  Supposing 
342  that  "where,"  means  *4f,"  in  ♦this 
section,  it  does  not  follow  that  the 
plaintiff  has  the  term  to  make  his  election. 
Such  a  construction  is  opposed  to  the  obvi- 
ous policy  of  the  statute,  and  is  unjust  and 
inconvenient. 

The  act  plainly  intends  that  all  enquiries 
of  this  kind  are  to  be  made  by  the  jury 
which  tries  the  issue.  Thus  if  the  plaintiff 
claims  mesne  profits  he  must  file  a  state- 
ment of  his  claim  with  his  declaration,  and 
the  jury  which  tries  the  issue  must  pass 
upon  the  claim.  Code  ch.  135,  {  30.  The 
act  expressly  says  that  if  the  jury  find  in 
his  favor  'Hhey  shall  at  the  same  time,  un- 
less the  court  otherwise  order,  assess  the 
damages  for  mesne  profits."  The  jury 
must  not  only  be  the  same,  but  they  must 
assess  the  mesne  profits  ^*at  the  same  time" 
they  find  their  verdict. 

If  the  defendant  intends  to  claim  allow- 
ance for  his  improvements,  ^*he  shall  file 
with  his  plea,  or  at  a  subsequent  time  be- 
fore the  trial,  (if  for  good  cause  allowed  by 
the  court),  a  statement  of  his  claim  there- 
for in  case  judgment  be  rendered  for  the 
plaintiff."  Code  ch.  135,  {  32.  In  such 
case  the  damages  of  the  plaintiff  and  the 
allowance  to  the  defendant  shall  be  esti- 
mated and  the  balance  struck,  thus  show- 
ing the  intention  to  make  them  the  act  of 
the  same  jury ;  and  the  court  is  only  author- 
ized to  postpone  the  assessment  until  the 
verdict  is  recorded,  but  not  to  cause  the  as- 
sessments of  the  plair^tiffs'  and  defendants' 
claims,  to  be  made  by  different  juries. 

The  next  chapter  authorizes  the  defend- 
ant **at  any  time  before  the  execution  of  a 
decree  or  judgment  to  petition  for  an  assess- 
ment of  the  value  of  his  improvements  and 
** thereupon,"  the  court  may  impanel  a  jury 
to  assess  the  damages  of  the  olaintiff  and 
the  allowances  to  defendant  for  such  im- 
provements."    Code  ch.  136,  {  1. 

Here  it  is  expressly  required  that  the 
claims  of  both  parties  shall  be  passed  upon 
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by  the  same  jury.    The  6th  section  requires 
the    jury    to   strike  a   balance  between  the 
parties. 

343  *If  there   be  any  reason  for  requir- 
ing the  same  jury  to  try  the  claims  of 

the  parties  for  mesne  profits  and  improve- 
ments, must  not  that  reason  equally  apply 
to  the  claim  of  the  plaintiif  or  an  assess- 
ment of  the  value  of  his  estate,  less  the  im- 
provements. 

Would  it  not  be  both  unjust  and  inconven- 
ient to  require  one  jury  to  assess  the  value 
of  the  improvements  and  to  permit  another 
jury  to  assess  the  value  of  the  estate  with- 
out the  improvements. 

There  is  nothing  about  which  men  differ 
so  much  as  in  estimates  of  this  kind,  one 
man  or  one  jury  inclining'  to  a  high  esti- 
mate, and  the  next  individual  or  jury  lean- 
ing in  the  opposite  direction.  If  the  same 
standard  be  applied  to  both  plaintiff  and 
defendant,  no  great  injury  will  result,  even 
though  the  jury  may  err,  but  if  a  high 
standard  of  valuation  be  applied  to  the 
land  by  one  jury,  and  a  low  standard  of  val- 
uation be  applied  to  the  improvements  by 
another  jury,  or  vice  versa,  the  errors  of 
the  two  so  far  from  compensating  each 
other,  will  aggravate  the  injustice  done. 

Nor  is  this  the  only  species  of  injustice 
which  may  result  from  assessments  by  dif- 
ferent juries.  In  a  city  where  the  opening 
of  a  street,  the  location  of  a  hotel,  or  some 
other  unlocked  for  occurrence,  may  materi- 
ally change  in  a  short  time  the  vftlue  of 
property,  trreat  injustice  may  be  done  by 
permitting  an  interval  of  time  to  elapse 
between  the  assessment  of  the  improve- 
ments and  the  assessment  of  the  value  of 
the  estate  less  the  improvements.  The  lat- 
ter value  is  to  be  estimated  as  of  the  time 
of  the  enquiry.  Code  ch.  136,  {  11.  Now 
suppose,  as  has  been  actually  done  in  the 
case,  a  new  street  be  opened,  making  the 
lot  accessible  from  another  quarter,  and 
very  much  increasing  its  value,  and  that 
the  plaintiff,  who,  when  the  lot  was  of  com- 
paratively little  value,  had  no  wish  to  sell 
it,  now  becomes  desirous  of  forcing  it  upon 
the  defendant,  at  its  enhanced  price, 

344  he  may  according  *to  the  counsel  for 
the  appellant,  have  a  jury  impan- 
elled, assess  the  lot,  elect  to  relinquish  it, 
and  throw  it  upon  the  defendant.  Nor  is 
there  any  mutuality  between  the  rights  of 
the  parties,  the  defendant  loses  his  improve- 
ments, unless  they  are  assessed  by  the  jury 
which  tries  the  issue;  but  the  plaintiff,  if 
he  does  not  like  this  jury,  may  pass  it  by, 
and  without  assigning  any  reason  for  his 
omission  to  have  the  assessment  made,  he 
may  at  pleasure  call  for  another  jury  to 
assess  his  estate. 

This  mode  of  proceeding  leads  not  only 
to  injustice  and  inequality,  but  to  in- 
convenience. The  commonwealth  is  put 
to  the  expense  of  two  juries,  the  court  and 
its  ofiScers  are  put  to  the  trouble  of  two 
trials,  the  plaintiff  has  an  undue  share  of 
the  time  of  the  court  to  the  detriment  of 
other  stlitors  equally  entitled  to  trial  time 
with   himself,    and   there  is  a   possibility 


of  a  disagreement  on  the  part  of  the  second 
jury,  and  of  still  further  trouble,  expense, 
and  delay. 

It  will  observe  that  the  statute  gives 
the  plaintiff  time  after  the  assessment  to 
make  his  election  to  relinquish  his  estate 
or  not.  This  would  have  been  unnecessary 
if  he  had  been  entitled  to  the  same  indul- 
gence with  reference  to  the  time  of  making 
the  assessment,  and  shows  the  intention 
not  to  confer  it  on  him.  We  maintain, 
therefore,  in  view  of  these  considerations, 
that  the  judgment  is  right,  and  should  be 
affirmed. 

ALLEN,  P.  The  plaintiffs  in  error 
brought  ejectment  to  recover  a  lot  of  land 
in  this  city,  claiming  to  be  the  owners  in 
fee.  It  does  not  appear  by  the  printed  rec- 
ord that  they  filed  with  the  declaration  a 
statement  of  the  profits  and  other  damages 
they  meant  to  claim ;  or  that  the  defendant 
had  filed  with  his  plea,  or  at  subsequent 
time  before  the  trial,  with  the  leave  of  the 
court,  a  statement  of  his  claim  for  improve- 
ments.    It  is  said  in  argument  that   such 

statements  on  either  side  were  filed 
345      within    two  *or  three   days  before  a 

jury  was  sworn  to  try  the  issue,    and 
that  this  is  shown  by  some  memorandum 
endorsed  on  or  filed   with  the  original  pa- 
pers.    On  the  24th   of  November  1856,    the 
jury  sworn  to  try  the  issue  returned  a  ver- ' 
diet  that   the   plaintiffs   had  a  right  to  the 
possession,    and   that   their    estate  was  in 
fee  simple ;  and  they  allowed  the  defendant 
for  his  improvements,   over  and  above  the 
damages  to  which  the  plaintiffs  were  enti- 
tled,   the   sum  of  $1,250.     For  reasons  ap- 
pearing  to    the    court    judgment    on    this 
verdict  was  suspended.    On  the  29th  of  No- 
vember 1856,    during  the  same  term   and 
before  any  judgment  was  entered,  but  after 
the  jury  had  been  discharged  and  had  dis- 
persed, the  plaintiffs  moved  the  court,  by  an 
entry  on  record,  to  require  that  the  value  of 
their  estate  in  the  premises  in  the  declara- 
tion demanded,   without  the  improvements, 
be    ascertained   by  impanelling  a  jury  for 
the  purpose.     The  motion    was   held  under 
advisement  until  the  following  term,  when 
the  court  overruled  the  motion,  and  entered 
up  judgment  upon  the  verdict  according  to 
law.     The  plaintiffs  excepted  to  the  decision 
overruling  their  motion,   and  have  brought 
the  case  to  this  court  by  a  writ  of  super- 
sedeas. 

By  the  R.  C.  of  1819,  ch.  118,  {  1,  it  was 
provided  that  the  demandant  in  a  writ  of 
right,  if  he  recover  his  seisin,  may  also  re- 
cover, damages,  to  be  assessed  by  the  recog- 
nitors of  assize,  for  the  tenants  withholding 
possession  of  the  tenement  demanded.  By 
an  act  passed  April  6th,  1838,  Sess.  acts  p. 
75  provision  was  made  for  the  assessment  of 
damages  for  mesne  profits ;  the  act  providing 
that  in  the  trial  of  all  actions  of  ejectment, 
if  the  jury  find  a  verdict  in  favor  of  the 
plaintiff,  it  shall  be  lawful  for  them  to 
assess  damages  for  the  mesne  profits,  &c. ; 
provided  that  such  damages  shall  not  be 
assessed  unless  the  plaintiff   file   with    his 
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declaration  a  statement  showing  the  amount 

of  profits   and    other    damages   which    he 

means    to    claim.     These    provisions 

346  were   for  the  benefit  of  *the  demand- 
ant  or   plaintiff,    and    the  jury  that 

tried  the  issue,  also  assessed  the  damages. 
The  enquiry  was  simple  and  not  complicated 
with  any  question  as  to  the  value  of  im- 
provements, and  could  be  made  by  the 
recognitors  of  the  assize  or  the  jury  sworn 
to  try  the  issue  upon  the  question  of  posses- 
sion or  title  in  ejectment,  without  mate- 
rially interfering  with  the  trial  of  the  main 
question  in  issue. 

By  an  act  concerning  delinquent  and  for- 
feited lands  passed  March  10th,  1832,  Sess. 
acts  p.  61,  {  7,  provision  was  made  that 
whenever  ?ny  judgment  or  decree  should  be 
entered  for  the  recovery  of  land,  or  the  pos- 
session thereof,  situated  in  any  of  the  coun- 
ties lying  west  of  the  Alleghany  mountains, 
it  should  be  lawful  for  the  tenant  to  produce 
evidence,  tending  to  show  that  he  or  those 
nnder  whom  he  claimed,  have  bona  fide 
settled  and  seated  such  lands  Ac, ,  and  have 
made  valuable  and  permanent  improvements 
thereon,  over  and  above  the  value  of  the 
use  and  occupation  thereof ;  and  if  satisfied 
of  the  probable  truth  of  such  allegations, 
the  court  was  impowered  to  suspend  the  exe- 
cution of  the  judgment  or  decree  until  the 
same  could  be  enquired  of  by  a  jury  which 
should  be  empanelled  and  sworn  well  and 
truly  to  ascertain  the  reasonable  additional 
value  given  to  such  recovered  land  by  the 
permanent  improvements  over  and  above  a 
reasonable  allowance  for  the  use  and 
occupation  of  the  land;  the  amount  ascer- 
tained to  constitute  a  lien  on  the  land.  But 
the  act  was  to  be  construed  as  not  to  author- 
ize a  valuation  of  improvements  so  as  to 
reduce  the  value  of  the  plaintiff's  land  below 
the  actual  value  of  the  same  without  im- 
provements at  the  time  of  eviction. 

This  law,  it  will  be  observed,  looked  at 
the  assessment  of  the  allowance  to  the  de- 
fendant for  improvements  as  always  to  be 
made  after  judgment  or  decree  by  a  jury 
specially    impanelled    and   sworn   to 

347  sQch  enquiry.    *This  was  the  condi- 
tion of  the  law  when  the  attention  of 

the  re  visors  was  directed  to  this  subject. 
They  reported  two  bills  embracing  the 
various  provisions  contained  in  the  pre- 
vious laws,  with  some  substantial  altera- 
tions«  and  with  modifications  as  to  the 
manner  of  carrying  the  law  into  effect. 

In  the  Code  ch.  135,  {  30,  is  found  the 
provision  for  the  plaintiff.  If  the  plaintiff 
file  with  his  declaration  a  statement  of  the 
profits  and  other  damages  he  means  to  de- 
mand, and  the  jury  find  in  his  favour,  they 
shall  at  the  same  time,  unless  the  court 
otherwise  order,  assess  the  damages  for 
mesne  profits,  and  also  damages,  for  any 
destruction  or  waste  of  the  buildings  or 
other  property.  So  far  the  law  is  in  ac- 
cordance with  the  previous  laws.  This 
oiquiry,  being  for  the  benefit  of  the  plain- 
tiff alone,  is  to  be  made  by  the  jury  which 
tries  the  issue,  unless  the  court  should 
otherwise   order.     The   act   is  silent  as  to 


the  mode  of  assessment  when  the  courts 
did  otherwise  order,  but  as  the  law  gave  the 
plaintiff  a  right  to  such  an  assessment,  it 
would  be  competent  for  the  court,  under  its 
general  powers  to  empanel  juries  to  ascer- 
tain facts,  and  from  analogy  to  other  por- 
tions of  the  act,  to  direct  another  jury 
to  be  empanelled  to  make  such  assess- 
ment of  the  damages.  The  32nd  section 
takes  up  the  case  of  the  defendant,  and 
provides,  that  if  he  intends  to  claim  allow- 
ance for  improvements  he  shall  file  with 
his  plea,  or  at  a  subsequent  time  before  the 
trial,  (if  for  good  cause  allowed  by  the 
court),  a  statement  of  his  claim  therefor, 
in  case  judgment  be  rendered  for  the  plain- 
tiff. The  33rd  section  declares  that  the 
damages  of  the  plaintiff  and  the  allowance 
to  the  defendant  for  improvements  shall 
t>e  estimated  and  the  balance  ascertained 
and  judgment  therefor  rendered  as  pre- 
scribed in  the  136th  chapter.  That  chapter  as 
will  be  seen,  as  reported  by  the  revisers, 
was  copied  in  a  great  measure  from  the 
act  of  March  10th,  1832.  The  34th 
348  *section  of  chapter  135,  provides  that 
on  motion  of  either  party,  the  court 
may  order  the  assessment  of  damages  and 
allowance  to  be  postponed  until  after  the 
verdict  on  the  title  is   recorded. 

We  thus  perceive  that  when  the  law  was 
so  modified,  as  to  admit  the  plaintiff,  in 
addition  to  a  claim  for  damages  for  mesne 
profits,  to  claim  also  damages  for  waste 
and  destruction  to  buildings  and  the  other 
property,  although  in  general,  the  assess- 
ment was  to  be  made  by  the  jury  that  tried 
the  issue,  the  court  might  order  otherwise :  a 
power  the  court  might,  and  on  proper  sug- 
gestion, would  exercise,  whenever  from  the 
complexity  of  the  questions  concerning  the 
title,  justice  to  the  parties  would  be  pro- 
moted by  confining  the  jury  to  the  main 
issue,  and  that  alone.  But  when  the  de- 
fendant filed  a  statement  of  his  claim  to 
allowance  for  improvements,  the  enquiry 
becomes  still  more  complicated ;  the  amount 
of  damages  for  mesne  profits,  for  destruc- 
tion and  waste  of  buildings  and  other  prop- 
erty, the  value  of  improvements,  the  bona 
fides  of  the  possession  when  they  were 
made,  their  permanence,  &c. ,  were  all  sub- 
jects of  enquiry,  presenting  generally  ques- 
tions more  numerous  and  perplexing  than 
those  referring  to  the  title  to  the  premises. 
The  court  therefore  on  motion  of  either 
party,  may  order  this  assessment  to  be  post- 
poned until  after  verdict  on  the  title  is  re- 
corded. Until  that  question  was  settled  it 
would  be  uncertain  whether  there  would  be 
any  necessity  for  such  assessment.  If  the 
plaintiff  failed,  the  time  spent  and  costs 
incurred,  in  these  collateral  enquiries  would 
have  been  spent  and  incurred  for  no  bene- 
ficial purpose;  and  the  attention  of  the 
jury  would  have  been  diverted  from  the 
main  issue,  and  their  verdict  from  that 
cause  be  less  satisfactory. 

The  allowance  for  improvements  was 
fully  provided  for  by  the  136th  chapter  of 
Code,  p.  613,  which  embodied  the  provisions 
of    the    act    of    March    10,    1832,    confined 
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349  *to    the  counties  west  of   the  Alle- 
g^hanj  origiaally,  but  extended  to  the 

whole  State  by  the  Code.  When  damages 
were  to  be  assessed  and  improvements  esti- 
mated before  a  judgment  as  provided  for  in 
ch.  135,  it  was  to  be  done  as  prescribed  bj 
ch.  136.  The  proceedings  under  this  chapter 
as  in  the  act  of  March  10,  1832,  followed 
the  judgment  or  decree  for  the  recovery  of 
the  land.  The  defendant  against  whom  the 
judgment  or  decree  was  rendered,  might  at 
any  time  before  the  execution  thereof,  pre- 
sent his  petition,  stating  that  while  he,  or 
those  under  whom  he  claimed,  were  holding 
the  premises  under  a  title  believed  by  him 
or  them  to  be  good,  valuable  improvements 
were  made  thereon,  and  praying  that  he  be 
allowed  for  the  same  over  and  above  the 
value  of  the  use  and  occupation  of  such 
land.  The  court  if  satisfied  of  the  prob- 
able truth  of  the  allegations  may  suspend  the 
execution  of  the  judgment,  and  empanel  a 
jury  to  assess  the  damages  of  the  plaintiff 
and  the  allowance  for  improvements.  The 
second  section  directs  that  the  jury,  in  as- 
sessing such  damages  under  this  chapter  or 
chapter  135,  shall  estimate  against  the  de- 
fendant the  clear  annual  value  of  the  prem- 
ises, exclusive  of  the  use  by  the  tenant  of 
the 'improvements  thereon  made  by  himself 
or  those  he  claims  under.  The  4th  section 
provides  that  if  the  jury  shall  be  satisfied 
that  the  tenant,  or  those  he  claims  under, 
made,  on  the  premises,  at  a  time  when 
there  was  reason  to  believe  the  title  good 
under  which  possession  of  the  premises  was 
held,  valuable  and  permanent  improve- 
ments, they  shall  estimate  in  his  favor  the 
value  of  such  improvements,  Ac.  The  5th 
section  contains  some  further  directions; 
and  the  6th  provides  that  after  offsetting 
the  damages  and  allowance,  the  jury  shall 
find  a  ve^ict  for  the  balance  for  plaintiff 
or  defendant,  as  the  case  may  be,  and  judg- 
ment or  decree  shall  be  entered  therefor  ac- 
cording  to  the  verdict.     And  the  7th 

350  section  makes  the  balance  due  to  *the 
defendant   a    lien    on    the  land    until 

paid.  The  8th  and  9th  sections  contain 
provisions  for  the  case  of  tenant  for  life  or 
refer  to  a  suit  brought  by  a  mortgagee. 

This  completed  the  scheme  of  the  revisers 
as  reported  to  the  legislature  in  chapters 
135-6.  Revisers  report  page  697  to  700. 
By  the  scheme  the  jury  sworn  to  try  the 
issue,  where  statements  were  filed  with  the 
declaration  or  plea,  might,  unless  the  court 
ordered,  or  either  party  so  moved,  make  all 
the  inquiries  required;  or  they  might,  if 
the  court  should  so  order,  be  made  by  the 
same  jury  after  the  verdict  on  the  title  was 
recorded,  or,  as  I  construe  the  act,  by  a 
new  jury  to  be  empanelled.  And  where 
the  application  was  made  on  petition  after 
judgment,  the  assessment  was  necessarily 
to  be  made  by  a  new  jury.  But  in  either 
case  the  assessment  of  damages  and  for  the 
allowance  for  improvements  must  be  made 
by  the  same  jury.  The  enquiry  is  blended; 
the  value  of  the  premises  estimated  against 
the  defendant,  is  to  be  exclusive  of  his  use 
of  improvements  made  by  him ;  a  balance  is 


to  be  struck  and  a  verdict  for  such  balance 
found. 

The  legislature  when  deliberating  on  this 
subject,  could  not  fail  to  see,  that  however 
correct  in  principle  it  might  be,  to  allow 
the  occupying  tenant  for  improvements- 
made  at  a  time  he  had  reason  to  believe  his 
title  was  good,  and  before  notice  of  the 
plaintiff's  claim,  yet  in  carrying  out  the 
principle  into  practice  cases  of  great  hard- 
ship to  the  true  owner  would  arise,  unless 
some  further  protection  was  provided  for 
him.  The  balance  found  by  the  verdict 
might  be  more  than  the  owner  could  pay 
down ;  yet  a  judgment  passed  against  him 
for  it,  and  it  constituted  a  lien  on  his  land. 
In  the  unsettled  portions  of  the  State,  to- 
which  the  law  was  at  first  confined,  unim- 
proved lands  were  of  no  great  value ;  and 
as  sympathy  might  be  felt  for  the  occupy- 
ing claimant  and  prejudice  entertained 
against     a     non-resident    proprietor, 

351  there  *was  some  risk  that  cases  might 
arise,  in  which  by  the  finding  of  the 

jury,  the  owner  of  the  fee  would  be  improved 
out  of  his  estate ;  a  lien  fixed  on  it  for  more 
than  it  was  worth.  To  guard  againsi  such 
contingencies,  the  legislature  engrafted 
upon  the  bills  reported  by  the  re  visors,  the 
sections  under  which  this  controversy  has 
arisen.  The  10th  section  enacts  that  * '  when 
the  defendant  shall  claim  allowance  for 
improvements  as  before  provided,  the  plain- 
tiff may,  by  an  entry  on  record,  require 
that  the  value  of  his  estate  in  the  prem- 
ises, without  the  improvements,  shall 
be  ascertained.  By  the  11th  section,  the 
value  of  the  premises  shall  be  estimated 
as  it  would  have  been  at  the  time  of  the 
enquiry,  if  no  such  improvements  had  been 
made  on  the  premises  by  the  tenant  or  any 
person  under  whom  he  claims,  and  shall  be 
ascertained  in  the  manner,  therein  before 
provided,  for  estimating  the  value  of  im- 
provements; and  by  the  12th  section,  the 
plaintiff  in  such  cases,  if  judgment  is  ren- 
dered for  him,  may  at  any  time  during  the 
same  term,  or  before  judgment  or  decree  is 
rendered  on  the  assessment  of  the  value  of 
the  improvements,  enter  on  the  record,  his 
election,  to  relinquish  his  estate  in  the 
premises  to  the  defendant,  at  the  value  so 
ascertained,  &c.  The  remaining  sections 
of  the  chapter  provide  for  that  contin- 
gency. The  word  *  *  when*'  used  in  the  begin- 
ning of  the  10th  section,  *'when  the  defend- 
ant shall  claim,"  was  not  intended  to  pre- 
scribe the  period  at  which  the  plaintiff  by 
entry  on  record,  was  to  require  that  the  value 
of  his  estate  in  the  premises  should  be  ascer- 
tained. The  acts  could  not  be  contempo- 
raneous. And  when  a  petition  was  filed,  as 
provided  for  in  the  136th  chapter,  {  1,  the 
plaintiff  might  not  have  any  notice  of  it ; 
the  petition  could  be  filed  at  any  time  be- 
fore the  execution  of  the  judgment  or  decree. 
*^When,"  in  this  as  in  other  instances  in 
the  Code,  is  used  in  the  sense  of  *'if,*'  ^4n 
case."  The  frequent  use  of  this  word 
in  its  relative  sense  was  the  subject  of 

352  comment  *in  Pulliam  v.  Aler,  15  Gratt. 
54.     The  value  of  his  estate    is    to  be 
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ascertained  in  the  manner  therein  before 
provided  for  estimating  the  value  of  the 
improvements ;  that  is  by  a  jury ;  that  be- 
ing the  way  or  method  provided  for  making 
all  the  assessments  and  estimates  referred 
to  in  the  two  chapters.  But  there  is  noth- 
ing to  show  that  the  value  was  to  be  ascer- 
tained by  the  same  jury.  I  incline  to  think 
it  was  not  so  intended,  or  else  it  would  have 
been  expressed.  This  provision,  as  has 
been  shown,  was  a  new  one^  forming  no 
part  of  the  scheme  reported  by  the  revisors, 
and  not  found  in  the  former  acts  of  assem- 
bly; and  there  was  good  reason  why  it 
should  not  be  blended  with  the  other  en- 
<iniries.  This  enquiry  was  of  a  different 
character,  and  the  necessity  for  it  would 
depend  on  the  result  of  the  previous  investi- 
gation. Until  it  was  ascertained,  that 
there  would  be  a  balance  in  favor  of  the 
defendant  for  improvements,  it  would  be 
unnecessary  to  enter  into  the  enquiry  as  to 
the  value  of  the  land.  The  jury  if  confined 
to  the  assessment  of  damages  for  mesne 
profits  and  waste,  and  to  the  allowance  for 
improvements,  had  many  perplexing  points 
to  settle ;  such  as  the  bona  fides  of  the  ten- 
ant in  making  the  improvements,  the 
nature  of  the  improvements  whether  perma- 
nent or  temporary,  the  amount  of  rents  or 
profits,  the  damages  for  waste  and  destruc- 
tion. What  reason  of  convenience  would 
there  be  in  perplexing  the  jury  with  testi- 
mony touching  a  matter  foreign  to  all  the 
other  questions?  A  matter  which  if  the 
jary  made  no  allowance  for  the  improve- 
ments, they  would  not  be  required  to  con- 
sider. It  is  for  the  plaintiff  to  determine 
whether  he  will  require  the  valuation,  in 
onler  to  a  relinquishment  of  his  estate ;  and 
justice  would  seem  to  demand  that  he  should 
know  whether  any  charge  would  be  fixed  on 
his  estate,  and  the  amount  of  it,  before  in- 
curring  the  trouble  and  expense  of  proving 

the  value  of  his  interest,  and  consum- 
353     ing  *the  time   of  the  dourt  and  jury 

in  what  might  turn  out  to  be  a  fruit- 
less enquiry.  Such  enquiry  too  if  made 
necessarily  before  the  same  jury,  might  tend 
to  his  prejudice  upon  the  other  subjects  to 
be  investigated.  It  might  be  inferred,  that 
he  was  conscious  the  improvements  were 
made,  when  the  defendant  or  those  under 
whom  he  claims,  believed  they  held  under 
a  good  title,  notwithstanding  any  efforts 
of  the  plaintiff  to  make  the  contrary  appear. 
Or  it  might  be  ascribed  to  a  more  intimate 
knowledge  of  the  value  of  the  improve- 
ments; or  the  conviction  that  his  claim  to 
damages  for  waste  and  destruction  was 
unfounded.  Considerations  of  this  ki nd  may 
exercise  an  influence  over  the  minds  of 
jnrors  to  an  extent  of  which  they  them- 
selves are  unconscious,  and  give  a  coloring 
to  the  evidence  which,  but  for  such  impres- 
sions, it  would  not  bear.  The  plaintiff 
most  enter  on  the  record  his  election  to  re- 
linquish his  estate,  during  the  same  term, 
if  judgment  is  entered  for  him,  or  before 
judgment  Is  rendered  on  the  assessment  of 
the  value  of  the  improvements. 
The  act    I  think  contemplated  all  the  en- 


quiries, as  well  those  relating  to  damages 
and  allowance  for  improvements,  as  those 
to  ascertain  the  value  of  the  plaintiffs  estate 
in  the  land,  if  no  such  improvement  had 
been  made,  to  be  directed  to  the  same  period 
of  time.  The  value  of  the  plaintiffs'  estate 
shall  be  estimated  as  it  would  have  been 
at  the  time  of  the  enquiry  is  the  language 
of  the  act ;  which  I  think  relates  to  the  en- 
quiry into  all  the  subjects  contemplated  by 
the  act,  as  well  as  this  particular  one  to 
ascertain  the  value  of  the  land.  All  must 
be  made  during  the  same  term,  in  some  rare 
case,  owing  to  a  disagreement  of  the  jury 
or  some  unforeseen  contingency,  as  in  the 
present  case,  where  the  court  held  the  case 
over  for  advisement,  the  enquiry  may  be 
postponed ;  but  in  such  case  it  would  be  at- 
tended with  no  difficulty  in  ascertaining  the 
value  as  it  was  at  the  time  when  the 
354  'estimate  for  the  allowance  for  im- 
provements was  made.  The  spirit  of 
the  act  would  be  carried  out ;  and  as  it  is 
remedial,  giving  a  remedy  for  what  would 
otherwise  be  a  crying  enormity,  the  disher- 
ison of  men,  by  compelling  them  to  pay  for 
improvements  they  did  not  make,  and  per- 
haps would  not  have  desired,  it  should 
receive  a  fair  construction  so  as  to  effectu- 
ate the  intention  of  the  legislature,  and  do 
justice  to  both  parties.  I  think  the  motion 
was  in  time  and  that  the  court  should  have 
sustained  it,  and  erred  in  overruling  it ;  and 
therefore  that  the  judgment  should  be  re- 
versed and  the  cause  remanded ;  and  unless 
the  plaintiffs,  when  the  case  is  again  dock- 
eted, shall  waive  their  right,  that  a  jury 
should  be  empanelled  and  sworn  to  aser- 
tain,  what  was  the  value  of  the  estate  of 
the  plaintiffs  in  the  declaration  demanded, 
without  the  improvements,  as  of  the  24th 
day  of  November,  1856,  the  time  when  the 
former  verdict  was  found;  and  upon  the 
coming  in  of  such  verdict,  if  the  plaintiffs 
in  person  or  by  their  attorney  in  the  cause, 
enter  on  the  record,  their  election  to  relin- 
quish their  estate  in  the  premises  to  the 
defendant,  at  the  value  so  ascertained,  the 
court  to  make  all  proper  entries  and  render 
judgment  according  to  law.  But  if  the 
plaintiffs  shall  waive  their  right  to  require 
that  the  value  of  their  estate  in  the  prem- 
ises, without  the  improvements,  shall  be 
ascertained,  the  court  is  to  proceed  and 
enter  judgment  on  the  verdict  so  found  on 
the  24th  day  of  November,  1856.  Which  is 
ordered  to  be  certified. 

The  other  judges  concurred  in  the  opinion 
of  Allen,  P. 

Judgment  reversed. 


355 


*  J  ones  V.  Bradshaw&  Others. 

January  Term,  1863,  Richmond. 


I.  Pleading  and  Practice— Pleas  In  Abatement— Ststate 
—When  It  Applies.— The  act  Code  ch.  171,  f  19,  p.  711, 
applies  only  where  the  objection  to  the  jurisdic- 
tion of  the  court,  is  for  mere  matter  of  abatement: 
as  where  the  case  Is  a  proper  one  for  a  court  of 
equity,  but  not  for  the  particular  court  in  which 
the  suit  is  brought:  or  where  the  suit  ou^ht  to  be 
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abated  by  reason  of  some  circumstances  attending 
the  situation  of  the  plaintiff  or  defendant,  or  the 
like.* 

a.  Chancery  Pnctloe— Bill  Alleges  Proper  Matter  lor 
Equity  Rellef—Allevatloiis  False. I^Where  a  bill  al- 
leges proper  matter  for  the  jnrlsdiction  of  a  court 
of  equity  (so  that  a  demurrer  will  not  lie)  if  it 

.  appears  on  the  hearing  that  the  allegations  are 
false,  and  that  such  matter  does  not  in  fact  exist, 
the  result  must  be  the  same  as  if  it  had  not  been 
alleged :  and  the  bill  should  be  dismissed  for  want 
of  jurisdiction. 

3.  Same— Pure  Bill  of  Discovery— Discovery  Unneces- 
sary.t— The  fiTound  of  equitable  jurisdiction  stated 
in  the  bill,  beinff  the  want  of  a  discovery  from  the 
defendant:  aod  it  appearing  from  the  evidence 
that  as  to  some  material  facts  alleged  the  plain- 
tiff had  full  proof,  and  as  to  the  others  they  were 
merely  pretences:  the  bill  will  be  dismissed  at  the 
hearlnff  for  want  of  jurisdiction. 

4.  Decraes — Satisfied  —  Reversed  —  Action  of  Lower 
Court.— If  pending  an  appeal  in  the  court  of  ap- 
peals, the  defendant  has  satisfied  the  decree,  upon 
a  reversal  of  It,  the  Circuit  court  should  make  an 
order  of  restitution  in  his  favor. 

This  was  a  suit  in  chancery  brought  in 
the  Circuit  court  of  Irunenburg,  and  after- 
wards   removed    to   the    Circuit    court    of 

Nottoway,  by  Anderson  B.  Bradshaw 
356      *and     Susan     his    wife,     and    some 

twenty-five  others,  grandchildren  of 
William  Hines  deceased,  against  I^ewellen 
Jones.  The  bill  stated  a  bequest  by  Wil- 
liam Hines  of  one-seventh  of  his  slaves  to 
his  son  Thomas  Hines  for  life,  and  should 
he  leave  no  lawful  heirs  of  his  body,  the 
said  slaves  to  be  equally  divided  among  all 
the  testator's  grandchildren  living  at  the 
death    of   Thomas    Hines.     It   alleged  that 

*The  act  says:  "Where  the  declaration  or  bill 
shows  on  its  face  proper  matter  for  the  jurisdiction 
of  the  court,  no  exception  for  the  want  of  such  ju- 
risdiction shall  be  allowed,  unless  it  be  taken  by 
plea  in  abatement:  and  the  plea  shall  not  be  received 
after  the  defendant  has  demurred,  pleaded  in  bar 
or  answered  to  the  declaration  or  bill,  nor  after  a 
rule  to  plead,  or  a  conditional  judgment  or  decree 

tChancery  Practice— Pleas  lo  Abatement—When  Nec- 
essary.—In  Qreen  v.  Massie.  21  Qratt  863,  the  court 
said:  'It  would  seem  to  be  well  settled,  that  if  the 
matter  of  the  bill  is  not  proper  for  the  jurisdiction 
of  any  court  of  equity,  the  objection  may  be  made 
by  plea  or  demurrer,  and  it  may  be  taken  at  the 
hearing.  The  plea  in  abatement  is  only  necessary 
where  it  appears  that  some  other  court  of  equity  has 
jurisdiction,  rather  than  that  In  which  the  suit  is 
brought    Jones  v.  Bradshaw.  16  Oratt  866." 

As  to  objections  to  a  bill  for  want  of  equity,  see 
fooi-noU  to  Green  v.  Massie,  81  Qratt  856. 

^Chancery  Practice— Bill  of  Discovery— Discovery 
Unnecessary.- In  Thompson  v.  Whltaker  Iron  Co.,  41 
W.  Va.  681,  88  S.  E.  Rep.  797,  the  court  %aid:  "If  the 
fact  that  discovery  is  not  indispensable  for  evidence 
appears  from  the  bill,  answer,  or  proof,  it  will  be 
dismissed.  Jones  v.  Bradshaw.  16Gratt.  866;  1  Pom. 
£q.  Jur.  %  229."  See  also,  the  principal  case  cited  on 
this  point  in  Hale  v.  Clarkson,  28  Gratt  48. 

See  the  principal  case  distinguished  in  Walters  v. 
Farmers'  Bank,  76  Va.  2a 


Thomas  Hines  died  without  having  had  a. 
child;    and   that   the    plaintiffs   were    the 
grandchildren    entitled    to    the    slaves    oa 
the  death  of  Thomas  Hines ;  who  died  in  the 
year  1849.     That  at   the  death  of   WiUiam 
Hines,  Thomas   received     several   negroes 
in  his  lot»  some  of  whom  were  not  recol- 
lected, but  the   plaintiffs   remembered   the 
names  of  three  of  them,  viz :  John,  Reuben 
and  Lucy,  all  whom   were  sold   by  Thomaa 
Hines   in  his  life  time,  together  with   four 
others  whose    names    were    unknown,    and. 
passed   into    the    possession    of    Lewellen 
Jones,  and  were  in  his  possession  at  the 
death  of  Thomas  Hines.     That  they  do  not 
know  where  the  slaves  are ;  that  they  cannot 
prove    that   Jones    had   possession    of   the 
slaves,  or  their  value  or  increase,  but  by  a 
discovery  from  him.    That  Jones  purchased 
the  slaves  from  H.  E.  Shore,  who  obtained 
them  from  the  estate  of  Alexander   Scott, 
who  purchased  them  with  full  knowledge  of 
the  defect  of  title  in  Thomas  Hines ;  as  did 
also  Jones.     They  repeat  that  they  do  not 
know  by  whom  they  can  prove  these  facts* 
but  the  defendant  Jones.     And   they  make 
Jones  a  defendant  and  call  upon  him  to  say, 
what  price  he  obtained   for  the  slaves,  and 
what  would  be  a  fair   hire    for  them  since 
1849,    of   whom   he    purchased    them,    how 
many  they  then   numbered,   when   he   sold 
them,  &c. 

Jones  in  his  first  answer,  without  noticing* 
any  of  the  allegations  or  interrogatories  of 
the  bill,  insisted  that  Thomas  Hines'  title 
to  the  slaves  was  valid.  He  relied  upon  the 
statute  of  limitations;  and  that  be 
357  was  a  purchaser  *for  value  without 
notice.  The  plaintiffs  excepted  to  this 
answer ;  and  the  exception  was  sustained  by 
the  court.  In  his  second  answer,  he  says, 
that  in  the  year  1849,  he  thinks  in  Novem- 
ber, he  purchased  of  Henry  E.  Shore  three 
negro  slaves — an  old  woman  named  I#ucy 
and  her  two  sons  John  and  Reuben,  one 
about  fourteen  or  fifteen  years  of  age  and 
the  other  about  nine,  at  the  price  of  )l,OQO. 
That  he  shortly  afterwards  sold  them,  but 
does  not  recollect  the  price.  He  does  not 
known  at  what  time  Thomas  Hines  died,  and 
cannot  say  whether  or  not  he  was  in  posses- 
sion of  the  slaves  after  the  death  of  Hines, 
but  does  not  ^dmit  he  was.  He  avers  that 
when  he  purchased  the  slaves  he  had  no 
suspicion  of  any  defect  of  title  to  the  slaves, 
or  that  the  plaintiffs  had  any  claim  to 
them.  He  does  not  admit  that  the  slaves 
were  derived  by  Thomas  Hines  from  William 
Hines,  or  that  the  plaintiffs  are  the  grand- 
children of  Willaim  Hines ;  and  he  calls  for 
proof. 

The  plaintiffs  objected  to  this  answer; 
but  the  court  ovemtled  the  objection:  and 
the  case  was  referred  to  a  commissioner  to 
report  the  value  of  the  slaves  Lucy  and  her 
two  sons  John  and  Reuben  and  the  increase 
of  Lucy,  if  any,  at  the  death  of  Thomas 
Hines,  and  their  value  at  the  time  of  taking 
the  account.  Also  to  enquire  and  report  in 
whose  possession  the  said  slaves  were  at  the 
death  of  Thomas  Hines,  and  what  would  be 
a  reasonable  hire  for  them  since  the  death 
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of  Hines.  And  the  commisaioner  waa  au- 
thorized to  examine  Jones  on  oath.  The 
first  report  of  the  commissioner  was  ex- 
cepted to  by  the  plaintiffs,  and  recom- 
mitted. The  second  report  waa  that  I/ttcy 
waa  of  no  value  in  March,  1857,  when  the 
report  was  made,  and  that  the  value  of 
John  and  Reuben  was  at  that  time  $2,100. 
The  hires  since  1849  were  reported  at  $770. 
This  report  was  based  solely  upon  the  ex- 
amination of  Jones  before  the  commis- 
sioner. 

It  appears  that  there  was  another 
358  suit  pending  in  the  *same  court  at  the 
same  time,  between  the  plaintiffs  and 
Henry  K.  Shore,  in  relation  to  the  same 
slaves;  and  in  this  suit  depositions  had 
been  filed,  which  by  the  agreement  of  the 
counsel  were  to  be  read  in  the  present  suit, 
if  the  plaintiffs  were  entitled  to  introduce 
eyidcnce,  which  the  defendant  denied,  on 
the  ground  that  it  was  a  bill  of  discovery. 
These  depositions  established  the  facts  that 
the  plaintiffs  were  the  grandchildren  of 
^lliam  Hines,  and  that  the  slaves  were 
slaves  derived  by  Thomas  Hines  from  Wil- 
liam Hines.  One  of  these  depositions, 
given  in  1853,  was  that  of  the  defendant 
Jones,  in  which  he  stated  that  he  purchased 
the  slaves  Xrucy  and  her  children  John  and 
Keuben  of  Henry  B.  Shore  on  th^  23d  of 
November,  1849,  and  that  he  gave  $1,000 
for  them.  These  depositions  made  out  the 
case  of  the  plaintiffs. 

In  April,  1857,  the  court  made  a  decree 
directing  the  defendant  Jones  to  pay  to  the 
plaintifra  the  sum  of  $2,100,  the  estimated 
▼alne  of  the  slaves  at  that  time,  and  the 
further  sum  of  $770  the  estimated  hires. 
And  from  this  decree  Jones  obtained  an 
appeal  from  a  judge  of  the  Circuit  court. 

John  I/yon,  for  the  appellant. 
Howard  &  Sands,  for  the  appellees. 

ROBERTSON,  J.  The  only  ground  for 
the  jurisdiction  of  a  court  of  equity,  in  this 
case,  is  that  a  discovery  from  the  defendant 
was  necessary  to  enable  the  plaintiffs  to 
recover  the  slaves  in  controversy.  The  bill 
sufficiently  alleges  the  necessity  of  such  dis- 
covery, but  the  allegation  is  disproved  by 
the  evidence  in  the  cause. 

The  exhibits  from  the  case  of  Bradshaw 
y.  Shore  and  others  (including  the  deposi- 
tions, which,  it  is  apparent,  were  read  on 
the  hearing  of  this  case),  show  that  the 
plaintiffs  had  it  in  their  power  to 
359  prove,  independently  *of  any  discov- 
ery which  they  might  obtain  from  the 
defendant,  that,  as  the  grandchildren  of 
William  Hines,  they  were  entitled,  under 
his  will,  to  the  slaves  in  controversy,  upon 
the  death  of  Thomas  Hines,  on  the  29th  day 
of  November,  1849:  that  said  slaves  had 
been  sold  by  Thomas  Hines,  as  his  absolute 
property,  to  Alexander  Scott,  on  the  26th  day 
of  December,  1840,  as  shown  by  his  bill  of 
sale  warranting  the  title  against  all  persons 
whatsoever:  that  Henry  E.  Shore  after- 
wards became  possessed  of  them  by  inter- 
marriage with  the  widow  of  Scott,  who  took 
them  under  his  will ;  that  Shore  held  them 


as  his  absolute  property,  and  sold  them  as 
such  to  the  defendant,  on  the  23d  day  of 
November,  1849,  and  that  the  defendant, 
under  that  purchase,  took  possession  of 
them  as  absolute  owner. 

The  discovery  asked  for  could  not  disclose 
any  fact,  in  addition  to  these,  material  to 
the  plaintiffs. 

In  the  absence  of  proof  to  the  contrary,  a 
jury  would  have  been  authorised  and  re- 
quired to  infer  that  the  defendant  was  in 
possession  of  the  slaves  at  the  death  of 
Thomas  Hines,  when  the  title  of  the  plain- 
tiffs accrued.  He  held  them  a  few  days 
previously  to  that  event,  claiming  to  be  the 
absolute  owner,  and  the  burthen  of  proof 
would  have  been  upon  him  to  show  that  he 
had  parted  with  the  possession  before  it 
happened ;  for  one  in  possession  of  property, 
claiming  to  be  the  absolute  owner,  is  pre- 
sumed to  continue  to  hold  it,  until  the  con- 
trary is  made  to  appear. 

It  is  doubtful  whether  the  bill  is  to  be  un- 
derstood as  charging  that,  in  addition  to  the 
slaves  John,  Reuben  and  l/ucy,  there  were 
four  others  whoses  names  were  unknown, 
who  also  went  into  the  possession  of  the 
defendant.  If  it  is  to  be  so  understood,  the 
allegation  was  not  only  wholly  unwarranted 
by  the  facts,  but  was  obviously  so  known 
to  be  by  the  plaintiffs  themselves.  The 
defendant  makes  no  reference  what- 
360  ever  to  these  four  *slaves  in  either  of 
his  answers,  but  treats  the  bill  as 
seeking  to  recover  from  him  only  the  three 
above  named,  and  th^ir  increase,  if  any. 
In  their  exceptions  to  the  answers  the 
plaintiffs  did  not  object  that  the  defendant 
failed  to  respond  as  to  the  four  slaves  also ; 
nor  did  they  propound  any  question  to  him 
respecting  them  in  either  of  his  examina- 
tions before  the  commissioner.  It  is  mani- 
fest that  it  was  well  understood,  by  all 
parties,  that  the  defendant  had  nothing  to 
do  with  these  four  slaves,  and  that  no  dis- 
covery was  needed  or  desired  by  the  plain- 
tiffs in  reference  to  them. 

The  call  for  a  discovery  as  to  the  increase 
of  the  slaves  named  in  the  bill  was  a  mere 
pretence.  There  was  no  increase;  and 
there  is  no  reason  to  believe  that  the  plain- 
tiffs supposed  that  there  was  any.  The 
case  of  Armstrong  v.  Huntons,  1  Rob.  R. 
326,  is  authority  to  show  that  a  call  like 
this  is  insufficient  to  give  jurisdiction  to  a 
court  of  equity. 

As  to  the  call  for  a  discovery  of  the  value 
of  the  slaves,  it  is  enough  to  say  that  it  was 
as  easy  for  the  plaintiffs  as  for  the  defend- 
ant to  ascertain  their  value. 

Upon  the  whole  case  it  is  quite  clear  that 
the  demand  for  a  discovery  was  colorable 
only,  and  that  a  court  of  equity  ought  not 
to  take  jurisdiction.  * 

But  it  is  insisted  that  the  objection  must 
be  made  by  demurrer,  or  by  plea. 

In  this  case  a  demurrer  could  not  be  sus- 
tained because  the  allegations  of  the  bill 
are  sufficient  to  show  the  necessity  of  a  dis- 
covery. 

No  plea  was  filed  putting  directly  in  issue 
the   allegation  that   a   discovery  was  nec- 
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essary  to  the  plaintiffs :  but  the  defendant  in 
his  amended  answer  says  he  is  advised  that 
the  plaintiffs'  proper  remedy,  if  they  are 
entitled  to  recover  at  all,  would  be  an  ac- 
tion at  law,  and  that  they  ought  not 
to    be    permitted    to   prosecute    their 

361  *suit  in  chancery,  because   they  have 
a  full  and  sufficient  remedy  at  law. 

We  deem  it  unnecessary  to  decide  whether 
this  put  properly  in  issue  the  fact  as  to  the 
necessity  of  a  discovery ;  because  we  think 
that  even  if  no  objection  to  the  jurisdiction 
were  made  in  any  form  in  the  pleadings,  it 
would  be  competent  to  the  defendant  to 
make  the  objection  on  the  hearing;  and  the 
court  should  dismiss  the  bill  if  it  then  ap- 
peared, from  the  whole  case,  that  the  call 
for  a  discovery  was  colorable  merely. 

The  statute.  Code  ch.  171,  }  19,  p.  711,  has 
no  application  to  such  a  case.  It  applies 
where  the  objection  is  for  mere  matter  of 
abatement;  as,  where  the  case  is  a  proper 
one  for  a  court  of  equity,  but  not  for  the 
particular  court  in  which  the  suit  is  brought ; 
or,  where  the  suit  ought  to  be  abated  by 
reason  of  some  circumstance  attending  the 
situation  of  the  plaintiif,  or  defendant,  or 
the  like. 

But  the  statute  does  not  apply  where  the 
objection,  instead  of  merely  tending  to  di- 
vert the  proceedings  to  some  other  equitable 
jurisdiction,  or  to  suspend  them,  or  to  abate 
the  particular  suit,  is  absolutely  in  bar  of 
the  claim  to  the  interposition  of  a  court  of 
equity,  and  impugns  the  right  to  sue  in 
that  court  altogether. 

Accordingly  where  the  case  appears  on 
the  face  of  the  bill  to  be  proper  for  the 
cognizance  of  a  court  of  law  only,  and  not 
of  any  court  of  equity  the  statute  has  been 
held  not  to  apply.  Pollard  v.  Patterson,  3 
Hen.  A  Munf.  67;  Hudson  v.  Kline,  9 
Gratt.  379;  Beckley  v.  Palmer,  11  Gratt.  625. 

Where  the  bill  alleges  proper  matter  for 
the  jurisdiction  of  a  court  of  equity  (so  that 
a  demurrer  will  not  lie),  if  it  appears  on 
the  hearing  that  the  allegations  are  false, 
and  that  such  matter  does  not  in  fact  exist, 
the  result  must  be  the  same  as  if  it  had  not 
been  alleged,  and  the  bill  should  be  dis- 
missed for  want  of  jurisdiction. 

362  *In  this  case,    the  decree   must   be 
reversed,  and  the  bill  dismissed. 

It  having  been  suggested  in  this  court, 
that  the  amount  of  the  decree  against  the 
appellant  has  been  paid  by  him,  it  will  be 
proper  for  the  Circuit  court  if  that  shall  be 
made  to  appear,  to  make  an  order  of  resti- 
tution in  his  favor,  unless  cause  be  shown 
to  the  contrary.  Flemings  v.  Riddick,  5 
Gratt.  272. 

The  other  judges  concurred  in  the  opinion 
o^ Robertson,  J. 

Decree  reversed. 

363  *ln8u ranee   Company  of  the  Valley  of 

Virginia  V.  Barley's  Adm'r. 

Janaary  Term,  1863,  Richmond. 
I.  Statute— Interpretation  of  "Preceding  Vacation.*'— 

As  actions  at  law  in  the  county  courts  are  coffni- 


zable  only  at  the  quarterly  terms,  so  motions  to  set 
aside  any  of  the  proceedinirs  in  the  office  in  such 
actions  are  cofirnizable  only  at  a  quarterly  term. 
And  therefore  the  "precedinff  vacation"  referred 
to  In  the  Code  ch.  171,  S  51.  p.  716.  means  in  iu  appli- 
cation to  such  cases,  the  interval  between  the 
quarterly  terms  of  the  court. 
a.  Judgments  by  Confession— Power  of  Attorney.* — A 
power  of  attorney  to  confess  a  Judgment  may  be 
executed  before  the  action  is  brought. 

3.  5ame-ln  Court— In  Clerk'a  Office.— A  Judgment 
may  be  confessed  either  in  court  or  In  the  clerk*8 
office,  by  an  attorney  in  fact,  though  the  attorney 
is  not  a  lawyer. 

4.  Common  Law— Changed  by  Statute— Effect  of  Repeal. 
Ing  SUtute.t— When  a  statute  chanriuff  the  com- 
mon law  is  repealed,  the  common  law  is  restored 
to  its  former  state. 

On  the  2l8t  day  of  January  1857  the  In- 
surance Company  of  the  Valley  of  Virg-inia 
sued  out  from  the  clerk's  office  of  the  County 
court  of  Frederick,  a  summons  in  debt 
ag-ainst  John  W.  Barley  and  I^.  E.  Swart^- 
welder,  for  $571.00,  witii  interest,  and  1^.63 
costs  of  protest.  On  the  same  day  these 
defendants  executed  a  power  of  attorney  by 
which  they  authorized  William  I^.  Bent  to 
confess  a  judgment  for  them  in  a  suit  pend- 
ing in  the  clerk's  office  of  the  County  coort 
of  Frederick,  for  the  amount  of  the  debt, 
interest  and  costs  of  protest.  And  still  on 
the  same  day  the  attorney  did  confess  the 
judgment,    and    filed    the    power  with    the 

papers  in  the  office. 
364         *On   the   13th   of  February  Barley 

gave  notice  to  the  Insurance  Com- 
pany, that  on  the  first  day  of  the  next 
March  term  of  the  County  court  of  Fred- 
erick, he  should  move  the  court  to  set  aside 
the  judgment  confessed  in  the  office,  for, 
among  other  reasons,  the  following:  Ist. 
Because  the  power  of  attorney  was  executed 
before  the  suit  was  brought.  2d.  Because 
William  Lt.  Bent  was  not  an  attorney  at 
law,  and  an  attorney  in  fact  cannot  confess 
judgment  for  his  principal.  3d.  Because  if 
an  attorney  in  fact  could  confess  judgment 
in    open   court,   only  the  defendant  himself 

•Judffnients  by  Confession.- See  Shad  rack  t.  Wool- 
folk.  82  Qratt  711,  and  foot-noU;  Saunders  t.  Lips- 
comb. 90  Va.  668, 19  S.  £.  Rep.  45a 

In  Strlufirer  v.  Anderson,  28  W.  Va.  485,  it  was  said  : 
"While  the  statute  makes  provision  only  for  the 
confession  of  Judgment  in  the  clerk's  office,  it  has 
been  held,  and  such  is  the  uniform  practice  of  the 
courts,  that  the  defendant  may  acknowledge  the 
plaintiff's  action  when  the  court  is  in  session  at  any 
sta«re  of  the  cause.  Insurance  Co.  t.  Barley,  16  Qratu 
868." 

See  generally,  monographic  note  on  *'Jndcrinents 
by  Confession." 

tCommon  Law— Changed  by  Ststnte— Bflect  of  Re- 
peellnff  Statute.- It  is  well  settled  that,  if  the  com- 
mon law  is  changed  by  a  statute,  which  is  itself 
afterward  repealed,  the  common  law  is  thereby  re- 
Ylved.  See  the  principal  case  cited  as  authority 
for  this  proposition  in  Nickels  v.  Kane.  8S  Va.  812. 
Rose  V.  Brown,  11  W.  Va.  142 ;  Sute  v.  Mines.  88  W. 
Va.  131.  18  S.  £.  Rep.  471. 

See  also,  in  accord.  Booth's  Case,  16  Gratt  519: 
Moseley  v.  Brown,  76  Va.  424. 
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can  confess  a  judgment  in  the  clerk's  oflSce. 

The  Insurance  Company  appeared  at  the 
March  term  of  the  court,  and  made  defence ; 
and  the  motion  was  continued  by  consent 
to  the  next  June  term. 

At  the  June  term  the  Insurance  Company 
filed  a  plea  of  estoppel  to  the  iirst  ground 
of  objection  stated  by  Barley ;  to  the  allow- 
ance of  which  he  excepted.  On  the  hear- 
ing of  the  motion,  the  plaintiff  offered  to 
introduce  a  witness  to  prove  that  the  power 
of  attorney  under  which  the  judgment  was 
confessed,  was  executed  before  the  suit  was 
brought.  But  the  court  refused  to  permit 
the  plaintiff  to  examine  the  witness  for  that 
purpose  and  he  again  excepted. 

It  appeared,  upon  the  hearing  of  the  mo- 
tion, that  William  L.  Bent,  at  the  time  he 
made  the  confession  of  judgment,  was  not 
and  never  had  been  an  attorney  at  law. 
That  he  produced  the  power  of  attorney  to 
the  clerk  of  the  court,  and  confessed  the 
judgment  under  it.  That  there  was  no 
proof  before  the  clerk,  of  the  execution  of 
the  power;  but  on  the  trial  of  the  motion 
it  was  admitted  that  it  was  executed  by 
Barley  and  Swartzwelder  on  the  day  of  its 
date;  and  it  was  filed  by  the  clerk  with  the 
papers. 

The  court  refused  to  set  aside  the  judg- 
ment ;  and  the  plaintiff  ag^in  excepted ; 
365  and  applied  to  the  Circuit  *court  of 
Frederick  county  for  a  supersedeas, 
which  was  accorded.  And  at  the  June  term 
of  the  court  for  1859,  the  suit  having  been 
revived  in  the  name  of  Barley's  adminis- 
trator, the  Circuit  court  reversed  the  judg- 
ment of  the  County  court,  and  set  aside  the 
original  judgment.  And  thereupon  the 
Insurance  Company  obtained  from  a  judge 
of  this  court  a  supersedeas  to  the  judgment 
of  the  Circuit  court. 

Byrd,  for  the  appellant : 

The  county  court  of  each  county  is  in 
respect  of  all  its  terms,  monthly  and  quar- 
terly, a  unit  under  the  constitution  and  laws 
of  Virginia,  aud  at  the  former  it  has  the 
iame  general  jurisdiction,  in  respect  to  the 
trial  and  determination  of  motions,  that  it 
hai  at  the  latter ;  except  as  to  that  allowed 
hj  the  5th  section  of  chapter  167,  p.  640  of 
the  Code  of  Virginia,  which  has  no  relation 
to  or  bearing  upon  this  case.  It  is  there- 
fore respectfully  submitted  whether  under 
the  terms  of  the  51st  section  of  chapter  171, 
p.  353,  of  said  Code,  pursuant  to  which  it 
is  professed  to  have  been  issued,  the  notice 
of  the  13th  of  February  was  not  too  late  to 
authorize  on  any  ground  whatever,  the  ex- 
ercise of  the  authority  conferred  by  that  sec- 
tion upon  the  courts  of  this  commonwealth. 

Assuming  for  the  purposes  of  the  argu- 
ment, contrary  to  what  we  allege  to  have 
hcen  the  fact,  viz :  that  the  power  of  attor- 
ney was  executed  before  the  institution  of 
their  suit  against  John  W.  Barley  and  L. 
E.  Swartzwelder  in  said  County  court,  we 
have  to  remark : 

That  the  right  of  parties  to  make  and 
accept  confessions  of  judgment,  and  thereby 
to  terminate  litigation  between   them,  con- 


tra-distinguished from   the  legal  means  of 
making  its  exercise   effectual,  is  not  neces- 
sarily dependent  upon  the  existence  of 

366  any  express  legal  provision  •author- 
izing or  conferring   it,    but  is  one  of 

a  fundamental  character,  resting  upon  gen- 
eral principles,  which  inheres  in  the  mem- 
bers of  the  social  body,  under  our  system 
of  jurisprudence,  as  an  inevitable  incident 
to  the  acquisition  and  ownership  of  prop- 
erty, and  the  free  power  of  managing,  con- 
trolling and  disposing  thereof,  subject  only 
to  such  limitations  or  restrictions  as  may 
be  at  any  time  expressly  imposed  by  law ; 
and  that  it  may  be  exercised  in  any  form 
or  mode,  which,  under  existing  legal  prin- 
ciples or  provisions,  may  be  effectual,  ex- 
cept so  far  as  directly  inhibited  by  legal 
enactment.  In  other  words,  that  it  is  a 
right  inherent  in  the  members  of  society, 
as  an  inevitable  incident  to  the  proprietary 
system  recognized  and  upheld  by  our  laws, 
and  is  not  one  which  depends  for  its  ex- 
istence upon  any  special  legal  enactment — 
just  as  does  the  right  of  any  individual  to 
admit  and  liquidate  the  amount  of  his  in- 
debtedness to  another  by  the  execution  of 
his  bond  to  that  other,  or  otherwise.  In 
either  case  the  effectual  and  beneficial  ex- 
ercise of  such  right  depends,  more  or  less 
upon  the  means  which  the  law  may  provide 
in  aid  thereof. 

That,  therefore,  the  effect  of  the  passage 
of  the  41st  section  of  chapter  171,  page  651 
of  Code  of  Virginia  was  not  to  confer  a 
new  right,  but  to  provide  an  additional 
mode  or  means  for  the  practical  and  effec- 
tual exercise  of  one  pre-existent,  by  impos- 
ing in  general  and  unqualified  terms  upon 
the  several  clerks  of  the  various  courts  of 
original  jurisdiction  in  the  commonwealth, 
the  duty  of  entering  of  record  in  vacation, 
such  confessions  of  judgment  as  might  be 
made  and  accepted  by  parties  in  their  re- 
spective offices,  to  **be  as  final  and  valid  as 
if  entered  in  court  on  the  day  of  such  con- 
fession, except  merely  that  the  court  shall 
have  such  control  over"  the  same  ^*as  is 
given  by  the  last  section'*— the  Slst  of  said 
chapter  171. 

367  *That  said  right,  then,  to  confess  a 
judgment,  being  one  of  a  fundamen- 
tal character,  and  said  41st  section  having 
thus,  in  general  and  unqualified  terms,  pro- 
vided the  means  of  its  effectual  exercise 
before  the  clerk  in  his  office,  the  question 
results,  whether,  in  respect  of  that  mode  of 
exercising  said  right  upon  the  assumption 
that  said  power  was  executed  before  action 
brought,  there  was,  on  the  said  21st  of  Jan- 
uary, 1857,  when  the  confession  of  judgment 
in  question  in  this  case  was  made  and  en- 
tered, any  binding  and  existing  provision 
of  law,  which,  in  consequence  of  its  hav- 
ing been  so  executed,  rendered  it  **void,'* 
or  so  impaired  its  validity  that  it  was  in- 
operative **to  support  or  authorize  a  judg- 
ment to  be  confessed. '  * 

That  to  sustain  the  affirmation  of  the 
issue  involved  in  this  question,  certain 
former  acts  to  be  found,  respectively,  in 
sections    106   of  chapter  128,  page  512,  and 
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in  section  12  of  chapter  76,  page  270,  of  Ist 
vol.  Rev.  Code  of  1819,  are  referred  to  and 
relied  on  by  the  appellee,  notwithstanding 
they  were  not  merely  wholly  pretermitted 
in  the  revisal  of  1849,  but  also  directly  re- 
pealed thereby. 

[See  section  1  of  chapter  216,  p.  800  of 
Code  of  Va.] 

But  to  obviate  this  it  is  insisted,  that 
^^the  repeal  of  one  statute  which  repealed 
a  former  statute  does  not  revive  the  first 
statute;*'  and  therefore  it  is  argued  by  way 
of  submission,  that  the  mere  failure  to  re- 
enact  the  law  which  has  been  in  force  from 
1794,  does  not  revive  a  law  which  was  obso- 
lete, and  which  was  not  re-enacted  because 
it  was  thought  unnecessary  to  prevent  a 
mode  of  proceeding  which  had  been  out  of 
use  for  more  than  one  hundred  years,"  &c. 

To  this  we  reply : 

I.  That  it  docs  not  meet  the  question, 
because    there   was    not  only  a    failure    to 

re-enact      said     former      acts     upon 
368      *the    adoption    of    the  Code   of   1850; 

but,    in   addition,    they  were  directly 
repealed  thereby. 

[See  sec.  1  of  chap.  216.] 

II.  That  the  rule,  that  the  repeal  of  a 
repealing  statute,  does  not  revive  the  orig- 
inal statute,  was  prescribed  by  statute,  and 
it  is  submitted,  has  always  been  deemed  to 
be  confined  in  its  operation  to  statutory 
laws. 

III.  That  a  simple  but  conclusive  test, 
as  to  whether  said  old  acts  were  not  repealed 
by  the  adoption  of  said  Code  of  1850,  may 
be  found  in  the  inquiry,  whether  a  prose- 
cution could  now  be  maintained  under  that 
of  them,  to  be  found  in  12th  section  of 
chapter  76,  p.  270,  Ist  Rev.  Code  of  1819. 

IV.  That  the  failure  to  re-enact  said 
former  acts,  did  not  proceed  from  the 
causes,  or  either  of  them,  suggested  by 
appellee's  counsel ;  and  that  to  suppose  it 
did,  would  necessarily  stultify  the  rcvisors 
who  prepared  it,  and  the  legislature  which 
adopted  said  Code  of  1849;  but  from  the 
deliberate  intention  to  abrogate  and  repeal 
them  in  accordance  with  a  change  in  the 
policy  of  Virginia  legislation  in  reference 
to  the  collection  of  debts,  consequent  upon 
the  changed  condition  of  affairs  within  the 
estate. 

V.  Then  more  particularly  as  to  what 
was  and  was  not  the  effect  of  the  passage 
of  said  old  acts,  so  far  as  the  present  in- 
quiry is  involved: 

1.  It  amounted  to  a  legislative  declaration 
that,  under  the  general  practice  which  had 
obtained  in  various  modes  or  forms  in  the 
exercise  of  said  right  of  individuals  to  make 
and  accept  confessions  of  judgment,  that, 
amongst  others  which  prevailed  to  some 
extent  through  the  instrumentality  of 
powers  of  attorney,  '*made  before  action 
brought,"  was  valid. 

2.  To  provide  that  thereafter  such  instru- 
ments should  be  void,  and  to  inhibit,  under 
a    penalty,    the   making   of  confessions  of 

judgment  pursuant  thereto. 
369  *3.  And   thereby  to  constitute  that 

particular    mode    of    exercising   said 


general  right,  an  exception  to  said  general 
practice. 

4.  But  that  thereby,  no  general  provision 
of  the  statute  or  principle  of  the  common 
law  was  repealed;  nor  was  said  general 
right  itself  abrogated,  nor  yet  its  practical 
exercise  impaired,  save  only  to  the  extent 
of  that  exception. 

VI.  Then  as  to  the  effect  of  the  adoption 
of  the  Code  of  1849: 

1.  It  is  submitted,  if  the  practical  exer- 
cise in  one  of  several  modes  of  a  general 
right,  which,  upon  general  principles, 
inheres  in  the  individual  members  of  so- 
ciety, is  inhibited  by  statute,  and  in  a  Code 
subsequently  adopted,  professing  to  embody 
the  entire  statutory  law  of  the  State,  that 
statute  is  either  wholly  pretermitted  or  di- 
rectly repealed,  or  both,  whether,  in  the 
absence  of  any  legal  provision  to  the  con- 
trary, such  exercise  thereafter  of  said  right 
is  not  fully  discharged  from  the  restriction 
so  imposed. 

And  if  so,  it  is  most  clear : 

2.  That  the  effect  of  the  adoption  of  said 
Code  of  1849  was,  wholly,  to  abrogate  said 
exception  so  ordained,  as  above  shown  by 
the  passage  of  said  former  acts,  and  conse- 
quently to  restore,  relieved  therefrom  the 
practical  exercise  of  said  general  right,  and 
to  reinstate  it  in  the  same,  plight  that  it 
was  anterior  to  the  passage  thereof. 

Vn.  That  in  respect  of  the  suggestion 
that  the  particular  mode  in  question  of  exer- 
cising said  general  right  was  ^'obsolete," 
and  the  argument  sought  therein  to  be  de- 
duced therefrom ;  it  has  no  application  in 
this  case,  however  long  that  mode  has  been 
in  disuse ;  because  such  disuse  was  not  the 
result  of  the  voluntary,  general  consent  of 
society,  but  in  consequence  of  a  penal  act 
prohibiting  it. 

VIII.  That  said  exception  having 
370  been  thus  abrogated,  *&c.,  even  upon 
the  concession,  for  the  purposes  of 
the  argument,  that  said  power  of  attorney 
was  made  before  ** action  brought;"  it  fol- 
lows necessarily,  that,  so  far  at  least  as 
said  former  acts  are  concerned,  it  was  and 
is  a  valid  instrument,  and  that  the  said 
judgment  confessed  pursuant  thereto,  and 
duly  entered  of  record,  on  the  21st  day  of 
January,  1857,  was  equally  so,  and  ought 
not  to  have  been  set  aside. 

As  to  the  alleged  grounds  of  error  insisted 
on,  viz: 

**That  an  attorney  in  fact  cannot  confess 
a  judgment." 

As  to  this  it  is  to  be  observed: 

I.  That  the  proposition  asserted  therein 
is  so  broadly  stated,  as  to  cover  all  cases  of 
confession  of  judgment,  whether  made  in 
open  court,  or  in  the  clerk's  office;  and 
thus  viewed,  that  its  refutation  is  furnished 
by  this  court  in  its  action  in  the  case  of 
Calwells  V.  Shields,  Ac,"  2  Rob.  R.  30S, 
in  which  the  validity  of  an  appearance  in 
court,  per  an  attorney  in  fact,  for  the  pur- 
pose of  confessing  a  judgment,  and  the 
confession  therein  of  one  per  such  attorney, 
is  fully  recognized  and  sanctioned. 

II.  It  is  submitted: 
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1.  That  the  act  of  Parliament,  Stat,  of 
West.  2d  (18th  Eklward  I)  chapter  10,  did 
not  restrict  the  appearance  by  attorney  to 
attorneys  at  law.  (See  1  Tidd'«  Pr.  62,  63 
marginal  paging. )  But  if  it  did,  the  argu- 
ment sought  to  be  deduced  in  behalf  of  said 
Barley,  if  it  proves  aught,  proves  too  much, 
as  we  have  no  statute  of  similar  import  in 
Virginia,  and,  therefore,  according  to  it, 
even  at  this  day,  an  appearance  in  a  pend- 
ing suit  therein,  can  be  made  only  by  the 
party  in  person. 

2.  That,  although  a  confession  of  judg- 
ment is  certainly  important  in  some  re- 
spects, it  is  not  so  in  any  sense  involving 
professional  skill,  &c.  The  sole  function 
of  the  attorney  per  whom  it  may  be   made, 

being  merely  to  pursue  the  authority 

371  clearly  conferred  on  *him  by   the  in- 
strument under  which  he  acts,  and  if 

he  should  not  substantially  do  so,  his  action 
is  naught. 

3.  And  ag^in,  that  a  simple  but  clear 
solution  of  the  question  raised  by  the  ob- 
jection, **that  an  attorney  in  fact  cannot 
confess  a  judgment,"  may  be  found  in  the 
enquiry,  whether  a  prosecution  could  have 
been  maintained  against  the  individual 
who,  as  an  attorney  in  fact,  confessed  the 
judgment  referred  to  in  said  case  of  Cal- 
wells  V.  Shields,  &c. ,  under  the  act  1  Rev. 
Code,  1819,  p.  268,  sec.  3.  chap.  74,  and 
sec.  4,  chap.  164,  p.  635  of  Code  of  Vir- 
ginia, for  the  recovery  of  the  penalty  of 
$1,500,  thereby  inflicted  upon  any  person 
who  should  presume  to  appear  as  counsel, 
^c,  in  any  court  of  this  commonwealth, 
without  being  duly   licensed,  &c.,  as  such. 

4.  And  that  neither  the  practice  nor  the 
common  law  rule,  confining  the  right  to 
appear  to  parties  in  person,  ever  prevailed 
in  Virginia,  or  if  such  was  the  case,  has 
long  since,  in  the  correct  sense  of  that 
term,  become  wholly  obsolete. 

As  to  the  other  grounds  of  error,  viz. 

*^If  an  attorney  in  fact  may  confess  a 
judgment  in  open  court,  he  cannot  do  so  in 
the  clerk's  office." 

As  to  this,  it  is  respectfully  submitted: 

I.  That,  as  heretofore-  suggested,  the 
right  of  parties  to  make  and  accept  confes- 
sions of  judgment,  is  one  which  has,  upon 
general  principles,  ever  inhered  in  them, 
to  be  exercised  in  any  mode  not  expressly 
inhibited  by  law,  wheresoever  and  whenso- 
ever the  means  existed  of  making  its  exer- 
cise legally  effectual,  and  that  it  was  not 
the  effect  of  the  passage  of  said  41st  section 
of  chapter  171  to  confer  the  former,  but  only 
to  provide  the  latter. 

n.  That  it  was  clearly  the  policy  of  the 
law  to  furnish  every  safe  facility  for  the 
exercise  of  said  right,  and  thereby  to  en- 
able parties,  with  the  least  costs  and 

372  Melay  possible,  to  terminate  needless 
litigation:     hence   said   41st    section 

provided  in  broad  and  positive  terms^  that 
such  confessions  made,  in  vacation,  in  the 
clerk's  office,  **  shall  be  entered  of  record 
by  the  clerk  in  the  order  or  minute  book, 
and  be  as  Anal  and  valid  as  if  entered  in 
court  on  the  day  of  such  confession,  except 


merely  that  the  court  shall  have  such  con- 
trol over  it  as  is  given  by  the  last  section 
of  said  chapter"  171 — which  policy  would, 
to  a  great  extent,  be  defeated  under  the 
construction  contended  for  in  behalf  of  said 
Barley. 

III.  That  thus  the  effect  of  the  enactment 
of  said  41st  section  having  been,  to  the 
means  theretofore  existing  for  the  effectual 
exercise  of  said  pre-existent  right,  so  to 
superadd,  in  broad  and  positive  terms,  those 
thereby  furnished ;  it  followed  eo  instanti, 
as  an  inevitable  legal  consequence,  in  the 
absence  of  aay  provision  to  the  contrary, 
that,  in  the  use  of  the  latter,  any  instru- 
mentality might  be  employed  that  could  be, 
or  was  applicable  in  that  of  the  former. 
Therefore,  if  at  the  time  of  the  passage  of 
said  41st  section,  through  the  instrumen- 
tality of  an  attorney  in  fact,  said  right  of 
confessing  judgment  could  be  effectually 
exercised  in  open  court,  (see  said  case  of 
Calwellsv.  Shields,  &c. ),  after  its  passage, 
with  like  effect,  it  could  also  be  exercised, 
in  vacation,  in  the  clerk's  office.  But  even 
if  it  could  be  considered  that  the  effect  of 
the  passage  of  said  41st  section,  was  not  thus 
merely  to  furnish  the  means  of  its  effectual 
exercise  in  the  clerk's  office,  in  vacation, 
as  contradistinguished  from  the  said  right 
itself,  but  also  to  confer  the  latter;  still, 
under  the  broad  and  unqualified  terms  in 
which  said  act  is  couched,  that  the  practical 
result  would  be  the  same  as  that  just  in- 
dicated in  regard  to  the  former  instrumen- 
tality, by  or  through  which  it  could  be 
exercised  in  the  clerk's  office. 

IV.  Then,  it  being  a  general,  nay  almost 
an  universal  canon  of  law,  that  how- 

373  ever  a  man  may  lawfully,  in  ^respect 
of  his  own  interest,  exercise,  in  pro- 
pria persona,  a  right  pertaining  to  himself 
individually,  he  may  do  so  per  a  duly  author- 
ized agent ;  it  also  follows  therefrom,  as  an 
inevitable  legal  consequence,  in  the  absence 
of  any  prohibitory  provision  of  law,  that, 
in  any  case  in  which  a  party  could,  in  his 
own  person,  effectually  resort  to  the  means 
furnished  by  said  4l8t  section  for  the  exer- 
cise of  said  right,  he  could  equally  do  so, 
per  his  duly  constituted  attorney  in  fact. 

[See  Paley's  I^aw  of  Principal  and  Agent, 
28  I^aw.  Liib.,  pages  1,  Ac. ;  Story  on  Con- 
tracts, sees.  125  and  127,  pages  135,  '6,  '7; 
and  Story  on  Agency,  sec.  6,  chap.  11.] 

V.  That  therefore,  if  said  John  W.  Barley 
and  L.  K.  Swartzwelder  could,  on  said  21st 
day  of  January,  1857,  in  their  own  proper 
persons,  have  effectually  exercised  said 
right  by  the  means  furnished  by  said  41st 
section  of  chapter  171  of  the  Code  of  Vir- 
ginia ;  and  that  they  might  have  done  so  is 
alike  unquestioned  and  unquestionable; 
equally  and  effectually  was  it  then  com- 
petent for  them  to  have  done  so,  per  their 
duly  constituted  and  authorized  attorney  in 
fact ;  and  consequently,  that  said  power  of 
attorney,  which  is  admitted  to  be  a  gen- 
uine instrument,  was  not  void  but  valid,  and 
said  judgment  confessed  and  duly  entered 
pursuant  thereto  was  *^as  final  and  valid,  as 
if  entered  in  court  on  the  day  of  such  confes- 
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sion,  except  merely  that  the  court"  was 
authorissed  by  said  sections  41  and  51  of  said 
chapter  171,  at  its  term  then  next  ensuing 
**to  set"  it  **aside,"  **and  make  such  order 
concerning  the  same  as  may  be  just." 

VI.  Again,  therefore,  that,  so  far  as 
appears  &om  the  record,  there  having  been 
no  ^^just  ground  in  law  or  fact,  for  the  exer- 
cise of  the  supervisory  power  given  by  said 
41st  and  51st  sections  ^'over  all  proceedings 

in   the   office    <luring   the    preceding 

374  vacation,"  in  whatever  *sense,  as 
applicable  to  this  case,  the  terms  '  'pre- 
ceding vacation"  may  be  taken,  there  was 
no  error  in  the  judgment  of  said  county 
court  '^refusingto  set  aside"  that  so  entered 
in  its  office,  on  confession  per  William  I#. 
Bent,  as  attorney  in  fact,  upon  the  21st  day 
of  January,  1857. 

VII.  That  the  courts,  no  more  than  the 
clerks  in  their  offices,  have  power  to  pro- 
nounce, or  enter  up  judgments,  except  pur- 
suant to  law,  and  therefore  the  fact  alone, 
that  the  latter  can  only  enter  up  a  judgment 
in  his  office  pursuant  to  said  41st  section, 
does  not  prove  that  his  functions  under  that 
section  are  exclusively  ministerial  no  more 
than  that  those  of  the  former  are  so  in  like 
cases. 

VIII.  But  that  it  is  immaterial  whether 
the  functions  of  a  clerk,  under  said  41st 
section,  are  exclusively  the  one  or  the  other, 
or  compounded  of  both,  because  as  neces- 
sarily incident  thereto,  he  must  be  taken  to 
be  invested  with  all  power  and  authority  es- 
sential to  the  full  discharge  of  the  duty 
thereby  imposed  upon  him  in  terms  so  gen- 
eral, positive  and  mandatory,  as  to  superin- 
duce the  practical  application  of  the  general 
rule,  that  any  means  which  a  man  may,  in 
his  own  person,  lawfully  employ  in  the  exer- 
cise of  a  right  which  pertains  to  him  in  his 
individual  capacity,  he  may,  with  equal 
effect,  employ  per  his  duly  constituted 
agent,  as  has,  it  is  humbly  conceived,  been 
already  demonstrated  in  a  former  part  of 
this  note. 

IX.  Yet,  even  if  it  should  be  considered 
a  consequence  of  its  not  having  been  ex- 
pressly conferred  upon  him  by  said  41st 
section,  that  the  clerk  is  not  authorized  to 
receive  proofs  in  his  office  of  the  execution 
of  such  a  power  of  attorney  as  is  involved 
in  this  case,  &c.,  and  that  it  was  expedient 
for  the  full  and  accurate  exercise  of  the 
functions  thereby  so  imposed  on  him,  that 
he  should   have  been  invested   there- 

375  with ;  that  the  omission  Ms  but  one 
of  those  instances  of  imperfect  legis- 
lation, of  occasional  occurrence  in  Virginia 
as  well  as  elsewhere,  which,  so  far  as  that 
result  can  be  avoided  by  reasonable  con- 
struction, is  never  allowed  to  defeat,  or 
restrict,  in  a  material  respect,  the  practical 
operation  of  a  general  statute — especially 
when,  as  in  this  instance,  the  act  in  ques- 
tion, itself,  provides  a  summary  and 
comprehensive  remedy,  by  which  any  im- 
position practised  upon  the  clerk  by  means 
of  a  spurious  power  of  attorney',  may  be  de?- 
feated  and  corrected,  if  resorted  to  in  due 
time,    and    if    not,  by    adopting    another 


equally  efficacious  remedy,  which,  upon 
general  principles,  would  be  clearly  appli- 
cable to  such  a  case. 

The  Attorney  General,  for  the  appellee : 

•The  act  Code  edition  of  1860,  ch  171,  {  51, 
p.  715,  provides  that  the  court  shall  have  con- 
trol over  all  proceedings  in  the  office  during 
the  preceding  vacation.  Then  whether 
this  motion  was  made  in  time  depends  upon 
the  construction  to  be  given  to  this  phrase 
'*the  preceding  vacation."  The  jurisdic- 
tion of  the  monthly  and  quarterly  terms  are 
fixed  by  the  act.  Code  ch.  157,  }  17,  p.  664. 
And  Wynn  v.  Scott,  7  Leigh  63,  shows  the 
jurisdiction  of  the  monthly  terms.  The 
jurisdiction  of  the  court  at  its  monthly  term 
over  this  motion  may  be  tested  by  the  en- 
quiry: If  the  court  had  set  aside  the  judg- 
ment what  would  it  have  done  with  the 
case?  Clearly  the  court  at  its  monthly 
term  would  have  no  jurisdiction  over  it. 

For  the  appellee  we  shall  insist : 

1st.  That  a  power  of  attorney,  executed 
before  suit  is  brought,  to  confess  a  judg- 
ment, is  void,  or  at  least  will  not  support 
or  authorize  a  judgment  to  be  confessed. 

2d.  That  an  attorney  in  fact  cannot  con- 
fess a  judgment. 

3d.  If  he  may  do  so  in  open  court,  he  can- 
not do  so  in  the  clerk's  office. 
376  *As  to  the  1st  ground:  Ever  since 
1744  up  to  1st  July,  1850,  we  had  a  law 
forbidding  any  confession  of  judgment  un- 
der a  power  of  attorney  executed  before  suit 
brought,  and  imposing  a  penalty  upon  an 
attorney  at  law  who  should  confess  a  judg- 
ment under  such  a  power  of  attorney,  [See 
5  Hen.  St.  at  Large,  240.]  For  more  than 
a  century  such  was  the  law  of  Virginia. 
We  have  no  rules  and  regulations  as  in 
England,  moulding  and  adapting  them  to 
the  purpose  of  justice,  and  to  prevent  fraud 
of  imposition.  The  rules  of  the  English 
courts  will  be  found  in  Bingham  on  Judg- 
ments, pp.  39,  40,  {  41 ;  13  Law  Libr.  But 
it  is  insisted,  that  inasmuch  as  this  law 
was  not  re-enacted  in  the  Code  of  1849,  that 
a  power  of  attorney,  executed  before  suit 
brought,  is  valid*.  We  do  not  assent  to  such 
a  conclusion.  The  repeal  of  one  statute 
which  repealed  a  former  statute,  does  not 
revive  the  first  statute,  and  we  submit  that 
the  mere  failure  to  re-enact  the  law  which 
has  been  in  force  from  1744  does  not  revive 
a  law  which  was  obsolete,  and  which  was 
not  re-enacted  because  it  was  thought  un- 
necessary to  prevent  a  mode  of  proceeding 
which  has  been  out  of  use  for  more  than  100 
years.  It  is  one  of  the  instances  of  the  ques- 
tions that  may  arise  from  the  great  desire  of 
the  revisors  to  condense  into  one  volume 
the  entire  statute  law.  Now  there  is  no 
note  of  the  revisors,  and  nothing  in  any  of 
the  other  laws  which  goes  to  show  that  it 
was  intended  to  restore  the  English  rule  on 
this  subject. 

2d.  Can  an  attorney  in  fact  confess  a 
judgment?  We  submit  that  he  cannot ;  by 
common  law  only  the  defendant  in  person, 
could  appear  in  court.  It  would  not  per- 
mit him  to  do  so  by  a   third  person.      The 


148 


16  QRATT. 


Ins.  Co.  of  Vai;i«sy  of  Va.  v,  Barlby's  Adm'r. 


377,  378,  370 


law  there  authorised  him  to  appear  by  an 
attorney  at  law — an  officer  of  the  court  re- 
movable for  misconduct  and  subject  to  the 
control  of  the  court.  In  Virginia  an  attor- 
ney  at    law  must  be  licensed — must 

377  have  a  previous  *certificate  of  good 
character — is  amenable  to  the  courts 

—and  must  pay  a  tax  for  license  to  prac- 
tice; and  in  ^ng-land,  and,  as  our  statute 
shows,  in  Virginia,  these  warrants  of  attor- 
ney to  confess  judgments  are  always 
directed  to  an  attorney  at  law :  Therefore, 
oar  statutes,  which  forbid  a  confession  of 
judgment  on  a  power  of  attorney  executed 
before  suit  brought,  impose  a  penalty  on  an 
attorney  at  law,  who  shall  confess  judg- 
ment nnder  such  a  power.  But,  if  an 
attorney  in  fact  could  do  it,  the  law  would 
be  evaded,  by  giving  the  power  of  attor- 
ney in  fact.  Besides  this,  the  confession 
of  a  judgment  is  one  of  the  most  important 
acts  that  can  t>e  done  in  a  cause ;  and,  if 
he  may  confess  a  judgment,  why  not  resist 
a  judgment?  If  under  the  general  doctrine, 
that  a  man  may  do  by  an  agent  what  he 
can  do  himself,  he  can  confess  a  judgment; 
so  he  can  defend  a  suit,  or  prosecute  it :  and 
thus,  under  a  power  of  attorney,  one  who  is 
not  an  attorney  at  law,  can  prosecute  or 
defend  suits.  We  are  aware  that  a  practice 
has  prevailed  of  confessing  judgment  in 
open  court,  by  an  attorney  in  fact.  Robin- 
son, in  the  1st  volume  of  his  practice,  (old 
ed.)  p.  268,  states  that  it  is  the  practice  to 
confess  judgment  in  court  by  an  attorney 
in  fact,  on  proof  in  court  of  the  execution 
of  the  power  of  attorney.  But  the  question 
does  not  seem  to  have  been  considered,  and 
we  submit  that  it  violates  well  settled  prin- 
ciples. The  mode  of  proceeding  in  court  is 
to  be  settled  by  the  law  and  practice  of  the 
conrt,  and  the  general  principle,  that  a  man 
may  lawfully  do  by  an  agent  what  he  may 
lawfully  do  himself,  does  not  apply  to  the 
proceedings  in  court — which  of  necessity 
must  be  prescribed  by  the  law,  and  does 
not  depend  on  the  contracts  of  parties  out 
of  conrt.  The  law  or  course  of  proceeding  in 
conrt,  cannot  be  changed  by  an  agreement 
out  of  court — only  so  far  as  the  courts  in  the 
absence  of  statute  law  may  have  authorized 
it.     So  that  it  brings  us  back  to   the 

378  question,  whether  any  *one  but  the  de- 
fendant in  person,  or  attorneys  at  law, 

can  confess  a  judgment ;  and  we  submit, 
that  the  common  law  rule,  that  only  a  party 
in  person  can  appear  in  court,  will  be  en- 
tirely frustrated  if  a  third  person  may  act 
under  a  power  of  attorney.  1  Tidd's  Pr.  64. 
The  policy  of  the  law  seems  to  exclude 
all  but  attorneys  at  law  from  the  manage- 
ment of  a  suit.  Story  in  his  work  on 
Agency,  {  25,  states  the  distinction.  An 
attorney  at  law  is  an  agent  to  act  for  his 
principal  in  the  business  of  courts;  an 
attorney  in  fact  is  an  agent  to  act  in  pais ; 
and  he  seems  to  consider  that  an  attorney 
in  fact  is  excluded  from  acting  in  matters 
of  record  or  which  are  to  be  entered  of 
iwofd.  1  Bac.  Abr.  Attorney,  letter  D; 
Bingham  on  Judgments,  p.  38,  39,  13  Law 
Ubr. ;  Smith  y.  Berlton,  1  Bast.  R.  241.    In 


all  the  forms  of  powers  of  attorney  given  by 
Tidd  in  his  practice,  not  a  word  is  said  of 
a  confession  of  judgment  by  an  attorney  in 
fact.  See  what  he  says  under  the  head  of 
warrants  of  attorneys,  p.  591  to  the  end  of 
the  chapter;  under  the  head  of  judgment  by 
confession  and  default,  p.  6dis,  &c.  See 
Tidd's  Forms,  p.  181,  185. 

3d.  If  a  defendant  may  confess  a  judg- 
ment in  open  court,  and  do  so  by  an  attor- 
ney in  fact,  he  cannot  do  so  in  the  clerk's 
ofQce.  We  have  no  statute  laws  regulating 
confessions  of  judgment  in  court.  They 
are  regulated  by  the  common  law  and  the 
rules  of  proceeding  under  it.  Until  the 
revisal  of  1819,  a  defendant  could  not  con- 
fess a  judgment  even  in  person  in  the 
clerk's  ofQce.  Such  confession  in  the  office 
is  the  mere  creature  of  the  statute,  and  the 
clerk  acts  only  in  a  ministerial  capacity,  and 
can  only  take  a  confession  of  judgment, 
where  the  statute  authorizes  him,  and  in  the 
manner  prescribed  by  the  statute.  The  first 
law  autlK>rizing  a  confession  in  the  office,  is 
in  2  Rev.  Code,  585,  which  provides  that 
'*any  person  in  custody  in  any  civil  action," 

«&c.  The  next  law  is  in  Seifo.  Acts,  13th 
379      March.    1840,    p.     46,    ***authorizing 

the  defendant  in  any  suit  at  law  or  in 
equity  to  confess  a  judgment  or  decree,  &c., 
for  the  whole  amount  of  the  plaintiff's 
demand,  or  such  part  thereof  as  the  plain- 
tiff in  person,  or  by  attorney,  may  l)e  will- 
ing to  take  judgment  for."  The  next  law 
is,  Sess.  Acts,  20th  March,  1843,  p.  50, 
repealing  the  former  law,  and  providing 
that  **it  shall  be  lawful  for  the  defendant 
in  any  suit  at  law  in  actual  custody,  Ac,  to 
confess  a  judgment  for  the  amount  of  the 
plaintiff's  demand,  or  such  part  thereof  as 
the  plaintiff,  or  his  attorney  may  consent 
to."  The  Code  of  Va.,  p.  651,  |  2:  **In 
any  suit,  a  defendant  may  confess  a  judg- 
ment or  decree  in  the  clerk's  office,  for  so 
much  principal  and  interest  as  the  plaintiff 
may  be  willing  to  accept  a  judgment  or 
decree  for."  We  submit  then,  that  only  the 
^'defendant"  can  confess  a  judgment  in  the 
clerk's  office.  What  authority  has  the  clerk 
in  the  office  to  take  proof  of  the  execution 
of  a  power  of  attorney?  What  law  author- 
izes him  to  decide  uoon  the  validity  of  a 
power  of  attorney,  its  construction  and  the 
proof  of  its  execution,  Ac?  Certainly  the 
law  does  not  give  it  to  him  in  terms,  and  it 
would  be  a  forced  inference  to  invest  him 
with  judicial  powers :  and  it  is  not  neces- 
sary to  carry  into  effect  the  intention  of  the 
statute.  Neither  the  letter  nor  the  spirit 
of  the  law  authorizes  the  clerk  to  take  a 
confession  of  judgment  from  any  one  but 
the  ^* defendant;"  and,  in  this  case,  there 
was  no  proof  of  the  execution  of  the  power 
of  attorney — doubtless,  because  the  clerk 
felt  that  he  had  no  authority  to  take  it. 
Suppose  that  a  witness  had  undertaken  to 
swear  to  the  execution  of  the  power  of 
attorney,  and  had  sworn  to  what  was  not 
true,  how  would  he  be  prosecuted  for  for- 
gery? See  Robinson's  Forms,  (new  ed.), 
p.  5,  form  of  confession  in  office  under  act 
of  1840,  showing  that  it  is  to  be  by  the  de- 
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fendant  in   person ;   p.  22,  by   an   attorney 

under  a  power  of  attorney  in  open  court ;  97, 

by  party  or    attorney   in   open   court. 

380  *MONCURB,    J.    This  is   a    super- 
sedeas to  a  judgment  of  the   Circuit 

court  of  Frederick  county,  reversing-  a 
judgment  of  the  county  court  of  said  county 
overruling  a  motion  to  set  aside  a  judgment 
confessed  in  the  clerk's  office  of  said  county, 
by  an  attorney  in  fact  of  the  defendants,  in 
an  action  of  debt  brought  in  the  said  county 
court.  The  summons  in  the  action,  an^ 
the  power  of  attorney  to  confess  the  judg- 
ment bear  date  on  the  same  day,  to-wit : 
the  21st  day  of  January  1857,  on  which  day 
also  it  appears  that  the  judgment  was  con- 
fessed. The  power  of  attorney  recites  that 
the  suit  in  which  the  judgment  was  author- 
ized to  be  confessed  was  then  pending  in 
the  said  county  court.  The  notice  of  the 
motion  to  set  aside  the  judgment  bears  date 
on  the  13th  of  February  1857,  and  stated 
that  the  motion  would  be  made  on  the  1st 
day  of  the  March  term  next,  which  was  the 
first,  quarterly  term  of  the  said  county  court 
after  the  said  confession  of  judgment  was 
entered.  The  grounds  for  setting  aside  the 
judgment  as  specified  in  the  notice  were : 
1st,  because  the  power  of  attorney  was  exe- 
cuted before  suit  was  brought ;  2dly,  because 
Wm.  Lr.  Bent,  (who  was  impowered  to  con- 
fess the  judgment  and  did  confess  it),  was 
not  an  attorney  at  law,  and  an  attorney  in 
fact  cannot  confess  a  judgment  for  his  prin- 
cipal; and  3dly,  because  if  an  attorney  in 
fact  could  confess  in  open  court,  only  the 
defendant  himself  can  confess  a  judgment 
in  the  clerk's  office.  There  was  a  4th 
ground,  which  need  not  be  stated,  as  it  was 
afterwards  abandoned.  At  the  March  term 
of  the  county  court,  the  notice  was  proved 
and  docketed,  and  by  agreement  of  counsel 
the  motion  was  continued  until  the  June 
term  of  said  court,  when  it  was  heard  and 
overruled.  Three  exceptions  were  taken  by 
the  plaintiff  in  the  motion  to  opinions  of 
the  court  given  on  the  hearing.  The  1st 
was,  to  the  refusal  of  the  court  to  reject  a 
plea  of  estoppel  filed  by  the  defendant  in 
the  motion  to  the  Ist  ground   set  out 

381  in  the  *notice,   to   wit:  **because  the 
power  of  attorney  was  executed  before 

suit  brought;"  the  2nd  was  to  the  refusal  of 
the  court  to  permit  the  plaintiff  to  ex- 
amine a  witness  for  the  purpose  of 
proving  that  the  power  of  attorney 
was  executed  before  the  suit  was  brought; 
and  the  3rd  was  to  the  refusal  of  the 
court  to  set  aside  the  said  judgment 
confessed  in  the  clerk's  office.  The  3rd 
bill  of  exceptions  sets  out  all  the  evidence, 
which  consisted  of  the  judgment  confessed 
in  the  office,  the  summons  issued  in  the 
action,  the  power  of  attorney,  and  the  fol- 
lowing proofs  and  admissions,  viz :  It  was 
admitted  that  at  the  time  said  Wm.  Ii. 
Bent,  made  the  confession  of  judgment  he 
was  not  an  attorney  at  law  and  never  had 
been.  It  was  also  proved  by  the  clerk  of 
the  court,  that  the  confession  was  made  by 
Wm.  Lt*  Bent  under  said  power  of  attorney, 
which  he  produced,   though  there  was  no 


proof  before  the  clerk  of  the  execution  of 
the  power.  But  on  the  trial  of  the  motion 
it  was  admitted  that  the  said  power  'was 
executed  by  the  defendants  in  the  action. 
Barley  &  Swartzwelder,  on  the  day  of  its 
date,  and  that  the  clerk  then  filed  the  power 
of  attorney  with  the  papers.  The  county 
court  having  overruled  the  motion,  the  Cir- 
cuit court  awarded  a  supersedeas  to  the 
judgment  of  the  county  court;  and  after- 
wards reversed  it  and  set  aside  the 
judgment  confessed  in  the  clerk's  office.  A 
supersedeas  to  the  judgment  of  the  Circuit 
court  has  brought  up  the  case  to  this  court 
for  revision. 

The  question  to  be  decided  by  this  court 
is,  whether  the  judgment  confessed  in  the 
clerk's  office  is  invalid  on  both  or  either  of 
these  grounds,  viz :  1st,  because  it  was  con- 
fessed under  a  power  of  attorney  executed  as 
alleged  before  the  action  was  brought;  or, 
2dly  because  it  was  confessed  by  an  attor- 
ney in  fact? 

But  before  I  consider  these  grounds  of 
objection  to  the  said  judgment,  I  will  notice 
an  objection  taken  by  the  plaintiff  in  error 
to  the  jurisdiction  of  the  county 
382  *court  to  hear  the  motion  at  the  term 
at  which  it  was  made,  to-wit:  the 
next  quarterly  term  after  the  judgment 
was  confessed.  He  insists  that  it  ought  to 
have  been  made  at  the  next  monthly  term 
thereafter.  The  question  depends  upon  the 
true  construction  of  the  Code  ch.  171,  {  51, 
which  declares  that  ''the  court  shall  have 
control  over  all  proceedings  in  the  office  dur- 
ing the  preceding  vacation.  It  may  re-in- 
state any  cause  discontinued  during  such 
vacation,  set  aside  any  of  the  said  proceed- 
ings or  correct  any  mistake  therein  and 
make  such  order  concerning  the  same  as 
may  be  just."  I  think  that,  as  actions  at 
law  brought  in  the  county  court  are  cogni- 
zable only  al  a  quarterly  term  thereof.  Code 
ch.  157,  {  17,  so  motions  to  set  aside  or  cor- 
rect any  of  the  proceedings  in  the  office  in 
such  actions,  are  cognizable  only  at  a  quar- 
terly term.  The  **  preceding  vacation" 
referred  to  in  the  Code  ch.  171,  {  51,  means, 
in  its  application  to  this  case,  the  interval 
between  the  quarterly  terms  next  after  and 
next  before  the  judgment  was  confessed. 
The  motion  was  therefore  properly  made  at 
the  next  quarterly,  and  not  the  next  monthly 
term  thereafter.  I  will  now  consider  the 
grounds  of  objection  to  the  judgment,    and 

First,  Is  it  invalid  because  it  was  con- 
fessed under  a  power  which  was  executed, 
as  alleged,  before  the  action  was  brought? 

At  common  law  a  power,  or  warrant,  of 
attorney  to  confess  judgment  in  an  action 
to  be  brought  after  the  making  of  the  power, 
was  valid,  and  was  a  very  common  security. 
See  1  Tidd's  Prac.  9th  London  edition 
chap.  21  pp.  545—556;  Tidd's  Forms  chap. 
21,  pp.  181, 183.  The  common  law  on  this 
subject  was  the  law  of  Virginia,  modified  no 
doubt  by  the  peculiar  practice  of  our  courts, 
until  September  1744,  when  an  act  was 
passed  by  the  colonial  legislature  reciting 
that  ''whereas  a  practice  has  of  late  been 
introduced     of     taking    bonds,    commonly 
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383  *called  judgment    bonds,    with    con- 
dition   for  the  payment   of     money, 

and  a  general  power  to  any  attorney  to 
appear  and  suffer  judgment  to  pass  against 
the  obligor  in  any  court  of  record  in  this 
colony,  in  such  manner  as  the  attorney 
thinks  proper,  thereby  ratifying  the  same, 
and  releasing  all  errors  either  in  the  pro- 
ceedings or  record  of  the  judgment ;  which 
practice  must  be  attended  with  ill  conse- 
quences, debtors  having  no  previous  notice 
of  the  time  and  place  of  rendering  such 
judgments,  whereby  they  are  deprived  of  an 
oppoctunity  of  making  discounts  appear 
against  the  bond,  and  are  first  put  to  un- 
necessary law  charges,  and  then  obliged  to 
enter  into  expensive  chancery  suits  for  re- 
lief:** For  remedy  whereof  it  was  enacted, 
''that  from  henceforth  all  powers  of  attor- 
ney for  confessing  or  suffering  judgment  to 
pans  by  default  or  otherwise,  and  general 
releases  of  error  to  be  made  or  given,  by 
any  person  or  persons  whatsoever  in  this 
colony,  before  action  brought,  shall  be  and 
they  are  hereby  declared  to  be  absolutely 
null  and  void ;  and  if  any  attorney  shall  pre- 
sume to  appear  for  a  defendant  under  such 
power,  he  shall  for  every  offence  forfeit  and 
pay  the  sum  of  five  hundred  pounds  to  such 
defendant."  5  Hen.  St.  at  Large  p.  240, 
{{  4  and  5.  This  law  continued  in  force, 
without  any  very  material  charge,  until  the 
Code  of  1849  took  effect.  It  was  embodied 
in  the  Code  of  1819  in  the  following  form, 
ch.  128,  {  106:  ''A  judgment,  or  confession, 
shall  be  equal  to  a  release  of  errors ;  but  all 
powers  of  attorney  for  confessing  or  suffer- 
ing judgment  to  pass  by  default  or  other- 
wise, and  all  general  releases  of  error  made 
or  to  be  made,  by  any  person  or  persons 
whatsoever  within  this  commonwealth,  be- 
fore action  brought,  shall  be  and  are  hereby 
declared  to  be  absolutely  null  and  void.  * '  Ch. 
76,  J  12 ;  *  *  If  any  attorney,  or  other  person 
practising  as  an  attorney,  shall  presume  to 
appear  under  any  power  of  attorney,  made 
before  action  brought,   for  confessing 

384  or  suffering  judgment  *to  pass  by  de- 
fault or  otherwise,  for  any  defendant 

in  any  court  of  record  in  this  commonwealth, 
such  attorney  shall  for  every  such  offence 
forfeit  and  pay  fifteen  hundred  dollars  to 
such  defendant,"  Ac.  These  provisions 
of  the  Code  of  1819  were  omitted  in  the  Code 
of  1849,  not  by  inadvertence  but  by  design ; 
the  re  visors  having  appended  to  their  re- 
port, p.  826,  ch.  164,  {  12,  this  note:  ''Sec- 
tion 12,  1  R.  C.  p.  270,  is  omitted  as  of  no 
valae.  We  do  not  perceive  any  good  reason 
why  a  power  of  attorney  to  confess  judg- 
ment should  not  be  lawful  before  a  writ 
is  saed  out  as  well  as  after.  It  .is  contem- 
plated to  omit  also  the  provision  on  the 
wme  subject  in  1  R.  C.  p.  512, 1 106."  The 
omission  of  these  provisions  in  Code  of  1849, 
^d  the  general  repealing  clause  contained 
in  chap.  216,  {  1,  operated  as  a  repeal  of  the 
^d  provisions  and  a  restoration  of  the  com- 
mon law.  The  provision  in  the  Code,  chap. 
16,  {  19,  that  "when  a  law  which  may  have 
repealed  another  shall  itself  be  repealed, 
the  previous  law  shall  not  be  revived  with- 


out express  words  to  that  effect,  unless  the 
law  repealing  it  be  passed  the  same  ses- 
sion," does  not  apply  to  the  case,  but  only 
to  a  case  in  which  one  statute  repealing 
another  is  itself  repealed.  When  a  statute 
changing  the  common  law  is  repealed,  the 
common  law  is  restored  to  its  former  state. 
I  am  therefore  of  opinion  the  judgment  is 
not  invalid  on  the  ground  first  mentioned. 

Secondly,  Is  it  invalid  because  it  was 
confessed  by  an  attorney  in  fact? 

That  a  judgment  may  be  confessed  in 
court  by  an  attorney  in  fact,  is  a  proposi- 
tion which  cannot  now  be  successfully 
denied.  Such  has  been  the  uniform  prac- 
tice in  this  county  from  the  earliest  period 
down  to  the  present  time.  It  is  referred  to 
in  the  following  terms  in  1  Rob.  Pr.  old  ed. 
p.  268:  "It  frequently  happens  that  the 
defendant  confesses  judgment  without  being 
present  in  court,  and  without  having 

385  any  attorney  at  law  to  make  *the  con- 
fession for  him.    This  is  effected  by  a 

power  of  attorney  under  the  hand  and  seal 
of  the  defendant,  whereby  he  constitutes 
some  particular  person  his  attorney  to  make 
the  confession.  This  power  of  attorney 
states  the  style  of  the  suit,  the  name  of  the 
court  in  which  it  is  pending  and  the  amount 
for  which  judgment  is  to  be  confessed. 
Upon  the  power  of  attorney  being  produced 
in  court  and  proved  by  an  attesting  witness, 
the  confession  is  entered  accordingly^'*  In 
Robinson's  Forms,  p.  71,  No.  49,  a  form  is 
given  of  such  a  confession,  which  has  no 
doubt  been  generally  used  since  it  was  pub- 
lished. In  Calwells  v.  Shields,  Ac,  2  Rob. 
R.  305,  a  judgment  confessed  by  an  attorney 
in  fact  was  the  subject  of  controversy,  but 
the  validity  of  the  judgment  was  not  ques- 
tioned in  the  argument  of  counsel,  ^hich 
was  very  elaborate,  nor  in  the  opinion  of  the 
court.  On  the  contrary  both  seemed  to  pro- 
ceed on  the  assumption  that  the  judgment 
was  valid.  That  the  legislature,  with  a 
full  knowledge  of  the  universality  of  this 
practice,  has  never  prohibited  or  changed 
it,  amounts  almost  to  a  statutory  confir- 
mation. 

Then  may  not  a  judgment  be  confessed 
in  the  clerk's  office  by  an  attorney  in  fact? 
That  it  may,  is  not  shown  by  long  practice 
as  in  the  case  of  a  judgment  confessed  in 
court,  because  confessions  in  the  office  are 
of  comparatively  recent  origin.  Until  1819 
a  judgment  could  only  be  confessed  in  court, 
and  a  debtor  in  custody  was  often  subject 
to  long  confinement  before  he  could  confess 
judgment  and  take  the  benefit  of  the  in- 
solvent laws.  To  remedy  that  evil,  an  act 
was  then  passed,  providing  that  any  person 
in  custody,  in  any  civil  action,  on  any  origi- 
nal or  mesne  process,  and  desirous  to  avail 
himself  of  the  privileges  thereby  given  to 
insolvent  debtors,  may  confess  judgment 
in  the  clerk's  office,  at  any  time  during  vaca- 
tion, for  the  whole  amount  of  the  plaintiff's 
demand  in  his  writ  or  declaration  set 

386  forth  and  costs,  or  such  *part  thereof 
as  the  plaintiff  may  be  willing  to  ac- 
cept a  judgment  for.      Such    judgment   so 
confessed  shall  be  entered  of  record  by  the 
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clerk,  ahall  be  final,  ahall  have  the  same 
validttj  aa  if  entered  in  open  court ;  and 
the  defendant  may  thereupon  discharge 
himself  from  confinement  in  the  same  man- 
ner as  if  the  judgment  had  been  rendered 
in  court.  2  R.  C.  p.  585.  Under  this  act 
the  judgment  would  of  course  be  confessed 
by  the  defendant  in  person;  as,  being  in 
custody,  he  would  of  necessity  be  present ; 
and  therefore  the  question  never  arose 
whether  the  confession  could  be  by  an 
attorney  in  fact.  In  1840,  however,  an  act 
was  passed  making  it  lawful  for  a  defend- 
ant in  any  suit,  either  at  law  or  in  equity, 
to  confess  a  judgment  or  decree  in  the 
clerk's  office  of  the  court  in  which  the  same 
may  have  been  instituted,  for  the  whole 
amount  of  the  plaintiff's  demand  with  costs, 
or  for  such  part  thereof  as  the  plaintiff  in 
person  or  by  attorney  may  be  willing  to  take 
judgment  or  decree  for,  Ac.  Acts  of  1839^-40, 
p.  46.  But  this  act  remained  in  force  a 
very  short  time,  having  been  repealed  by 
the  act  of  March  20,  1843.  Sess.  acts  p. 
50,  {  4.  There  was  no  law  for  confessing  a 
judgment  in  the  clerk's  office  except  the  1st 
section  of  the  last  mentioned  act*  which 
confined  the  right  to  a  defendant  in  actual 
custody  under  original  or  mesne  process,  as 
under  the  act  of  1819  before  mentioned. 
And  such  continued  to  be  the  law  until  the 
Code  of  1849  took  effect ;  in  which  there  is 
this  pi:x>vision — **In  any  suit  a  defendant 
may  confess  a  judgment  or  decree  in  the 
clerk's  office  for  so  much  principal  and  in- 
terest as  the  plaintiff  may  be  willing  to 
accept  a  judgment  or  decree  for.  The  same 
shall  be  entered  of  record  by  the  clerk  in 
the  order  or  minute  book,  and  be  as  final 
and  as  valid  as  if  entered  in  court  on  the 
day  of  such  confession,  except  merely  that 
the  court  shall  have  such  control  over  it  as  is 

given  by  the  last  section  of  this  chap- 
387      ter;"   being  the  section  giving  'the 

court  control  over  all  proceedings  in 
the  office  during  the  preceding  vacation,  as 
before  stated.  This  provision  has  ever  since 
been  in  force,  and  the  question  I  am  now 
considering  arises  under  it. 

Why  may  not  a  judgment  as  well  be  con- 
fessed in  the  clerk's  office  under  this  pro- 
vision, as  in  court  under  the  common  law, 
by  an  attorney  in  fact?  There  is  at  least 
as  much  reason  in  the  former  as  in  the  latter 
case ;  and  if  the  long  acquiescence  of  the 
legislature  in  the  uniform  practice  which 
has  prevailed  in  the  latter  case  amounts  to  a 
legislative  sanction  of  it  then  it  seems  to  fol- 
low that  the  legislature  intended,  by  the 
provisions  made  on  the  subject  in  the  Code, 
to  authorize  a  confession  to  be  made  in  the 
office  by  a  defendant  not  only  in  person  but 
by  an  attorney  in  fact.  There  is  certainly 
nothing  in  the  terms  of  the  provision  itself 
which  excludes  such  an  inference.  It  does 
not  expressly  say  that  the  defendant  may 
confess  **in  person  or  by  attorney  in  fact"  ; 
nor  was  that  at  all  necessary.  It  was  suffi- 
cient only  to  say,  as  it  does,  that  *  *in  any 
suit  a  defendant  may  confess,"  &c. ;  and  it 
was  more  natural  that  the  idea  should  have 
been  expressed  in  this  brief  way,  seeing  that 


to  avoid  the  use  of  surplus  words,  was  an 
object  much  aimed  at  by  the  revisors  if  not 
by  the  legislature.  The  maxim  qui  f acit 
per  alium  facit  per  se  applies  to  the  case* 
unless  the  act  be  of  such  a  nature  that  it  can- 
not be  done  by  an  attorney  in  fact.  It  is  a 
general  rule  of  the  common  law  that  what- 
ever a  person  sui  juris  may  do  of  himself  he 
may  do  by  another.  Story  on  Agency,  {{ 
2,  6,  11.  There  are  exceptions  to  the  rule, 
but  this  case  does  not  seem  to  be  one  of 
them.  It  does  not  seem  that  the  act  of  con- 
fessing a  judgment  is  of  such  a  nature  that 
it  cannot  be  done  by  an  attorney  in  fact.  A 
man  may  do  the  most  important  acts,  requir- 
ing the  exercise  of  the  greatest  discretion  by 
an  attorney  in  fact.  Why  may  he  not  do 
by  the  same  agency  this  single  simple 

388  *act  of  confessing  a  judgment?    It  is 
a  mere  ministerial  act  requiring   the 

exercise  of  no  discretion,  and  no  profes- 
sional or  other  skill  for  its  performance. 
Why  may  it  not  be  as  well  performed  by  an 
attorney  in  fact  as  a  deed  may  be  executed 
by  an  attorney  in  fact,  and  acknowledged 
by  him  in  court,  or  in  the  clerk's  office, 
or  before  a  justice,  Ac?  It  may  be  sup- 
posed to  have  been  one  of  the  objects  of  the 
legislature,  in  making  this  provision,  to 
save  unnecessary  expense  to  the  parties; 
and  to  authorize'  a  debtor  to  give,  and  a 
creditor  to  receive,  a  confession  of  judg- 
ment in  the  office,  without  the  intervention 
of  an  attorney  at  law.  It  says  the  judgment 
may  be  confessed  *^for  so  much  principal 
and  interest  as  the  plaintiff  may  be  willing 
to  accept  a  judgment  for."  May  not  the 
plaintiff  signify  his  acceptance  by  an  attor- 
ney in  fact?  and  if  so,  why  may  not  a  de- 
fendant confess  the  judgment  by  such  an 
attorney?  Convenience  requires  that  he 
should  have  such  power,  as  much  as  it  re- 
quires that  a  man  should  have  power  to 
make  and  acknowledge  a  deed  by  an  attor- 
ney in  fact.  He  may  not  be  able  to  go  to 
the  office  and  confess  judgment  in  person. 
He  may  live  in  a  distant  county.  A  judg- 
ment is  a  security,  as  much  as  a  mortgage 
or  deed  of  trust,  and  is  often  given  for  that 
purpose,  especially  when  it  is  confessed  in 
the  office ;  and  it  is  required  to  be  registered 
like  a  deed.  Why  may  not  all  these  secu- 
rities be  given  in  the  same  way? 

But  it  is  argued  that  the  confession  of  a 
judgment,  except  by  the  defendant  in  proper 
person,  is  an  act  which  belongs  to  the  prac- 
tice of  the  law,  and  as  the  law  imposes  a 
penalty  on  any  person  who  shall  practice 
law  in  any  court  of  this  State  without  being 
licensed,  or  without  taking  the  oaths  re- 
quired to  be  taken  by  attorneys  at  la'w,  it 
necessarily  prohibits  the  confession  of 
judgment  by  an  attorney  in  fact.  The 
same  argument  would  apply  at  least  as 
strongly  to  a  confession    in  court   as 

389  to  a  confession  *in  the  office.     But    is 
the  confession  of  a  judgment  except 

by  a  defendant  in  person,  necessarily  and 
exclusively  in  the  province  of  an  attorney 
at  law?  It  is  an  act  often  done  by  an  attor- 
ney at  law ;  and  so  is  a  deed  often  drawn 
and  a  debt  often  collected  by  an   attorney 
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at  law.  Are  these  acta  therefore  exclusively 
within  his  province,  and  may  not  any 
other  person  draw  a  deed  and  collect  a  debt, 
and  receive  compensation  for  his  services 
too,  without  incurring  the  penalty  above 
mentioned?  Why  for  the  same  reason,  may 
not  any  other  person  confess  a  judgment 
under  a  power  of  attorney,  especially  when 
he  does  that  without  receiving  any  compen- 
sation for  his  services?  The  office  of  an 
attorney  at  law  is  to  prosecute  and  defend 
suits,  or,  as  it  is  expressed,  ^*ad  prosequen- 
dum, or  defendendum,  in  any  court.'*  1 
Com.  Dig.  Attorney  B.  1.  To  confess  a 
judgment,  especially  in  the  office,  is  neither 
to  prosecute  nor  defend  a  suit,  but  to  carry 
into  effect  an  agreement  of  parties  which 
can  as  well  be  carried  into  effect  by  laymen 
as  by  lawyers. 

It  is  further  argued  that  no  English  case 
can  be  found  which  recognizes  the  power  to 
confess  judgment  by  an  attorney  in  fact, 
and  that  all  the  forms  of  warrants  of  attor- 
ney to  confess  judgment,  contained  in  the 
English  form  books,  refer  to  attorneys  at 
law  and  not  attorneys  in  fact.  On  the  other 
band  it  may  be  said  that  no  English  case  has 
been  found  which  denies  the  existence  of 
such  a  power.  It  seems  to  be  the  general,  if 
not  universal  practice  in  England,  for  at- 
torneys at  law  and  not  attorneys  in  fact,  to 
act  under  warrants  of  attorney  to  confess 
judgment ;  and  therefore  the  forms  of  such 
warrants  are  so  prepared  in  the  English 
form  books.  They  are  generally  addressed 
to  certain  attorneys,  by  name,  of  one  of  the 
courts,  jointly  and  severally,  or  to  any  other 
attorney  of  the  same  court ;  and  authorize 
them  or  any  of  them  to  appear  for  the  de- 
fendant, as  of  the  present  or  any  subsequent 
term  of  the  court,  receive  a  declara- 
390  tion  *for  him  in  the  action  (describ- 
ing it),  and  thereupon  to  confess  the 
same  action,  or  else  to  suffer  a  judgment  by 
nil  dicit  or  otherwise  to  pass  against  him 
in  the  action ;  and  after  the  judgment  is 
entered  they  further  authorize  a  release  of 
errors  to  be  executed :  and  a  memorandum  is 
endorsed  on  the  warrant,  in  the  nature  of 
a  defeasance,  setting  out  any  terms  or  con- 
ditions on  which  the  warrant  may  be  given. 
Tidd's  Forms  181,  ch.  21.  The  propriety  of 
addressing  such  a  paper  to  an  attorney  at 
law,  instead  of  an  attorney  in  fact,  is  man- 
ifest from  its  terms.  It  contemplates  the 
performance  of  acts  which  appropriately 
belong  to  the  province  of  an  attorney  at 
law.  But  a  mere  confession  of  judgment 
which  a  defendant  may  and  often  does  give 
in  proper  person,  is  a  very  different  and  a 
very  simple  thing,  and  may  as  well  be  done 
by  an  attorney  in  fact.  The  form  of  such 
a  confession  is  given  in  Tidd's  Forms  p. 
185,  ch.  22;  and  in  Bingham  on  Judgments 
p.  35,  13  I^aw  I^ibrary.  At  common  law,  as 
a  g^eneral  though  not  universal  rule,  a  party 
CQold  prosecute  or  defend  his  suit,  only  in 
proper  person.  By  the  statute  of  Westm. 
2  (13  Edw.  1)  ch.  10,  a  general  liberty  was 
^ven  to  the  parties  of  appearing  by  attor- 
ney. 1  Tidd's  Prac.  92,  ch.  4.  But  a 
party  may  still  prosecute  or  defend  his  suit 


in  proper  person,  if  he  chooses  to  do  so ; 
which  however  he  rarely  does,  as  it  is  an 
act  requiring  professional  skill.  The  mere 
confession  of  a  judgment  however,  being  an 
act  which  requires  no  professional  skill,  is 
generally  done  by  the  party  in  proper  per- 
son ;  and  not  being  within  the  peculiar  prov- 
ince of  an  attorney  at  law,  may  be  done 
by  an  attorney  in  fact,  according  to  the 
general  principle  that  what  a  man  does  by 
another  he  does  himself.  This  I  think  has 
always  been  the  law,  and  of  course  was  so 
even  before  the  stat.  of  West.  2,  ch.  10. 
It  is  further  argued  that  the  law  as  it  was 
before  the  Code  of  1849  was  adopted, 

391  imposed  a  penalty  on   attorneys  *at 
law   only,    for.  confessing    judgment 

under  a  power  made  before  action  brought, 
which  showed  the  intention  of  the  legisla- 
ture that  such  attorneys  only,  and  not  at- 
torneys in  fact  should  confess  judgments, 
otherwise  the  object  of  the  law  would  be 
frustrated  by  the  confession  of  judgment  by 
attorneys  in  fact  under  a  power  made  before 
action  brought.  The  answer  to  this  argu- 
ment is,  that  the  evil  intended  to  be  reme- 
died by  the  act  of  1744,  5  Hen.  St.  p.  239, 
before  referred  to,  which  was  the  origin  of 
that  law,  was  the  practice  which  had  pre- 
viously prevailed  of  taking  what  were 
called  judgment  bonds  with  a  general 
power  to  any  attorney  to  appear  and  suffer 
judgment  to  pass  against  the  obligor  in  any 
court  of  record  in  the  colony ;  and  therefore 
the  law  properly  imposed  a  penaltjr  on  any 
attorney  who  should  act  under  such  a  power. 
But  the  law  also  declared  the  power  null  and 
void,  so  that  it  could  not  be  ^ustrated  by 
the  appointment  of  an  attorney  in  fact, 
who  could  no  more  execute  a  void  power 
than  an  attorney  at  law. 

Again  it  is  argued  that  the  legislature 
could  not  have  intended  to  give  the  clerk  the 
power  to  decide  upon  the  sufficiency  and 
proof  of  the  power  of  attorney,  and  there- 
fore the  law  makes  no  provision  in  regard 
to  the  manner  in  which  such  a  power  is  to 
be  proved.  The  power  to  take  a  confession 
of  judgment  is  not  greater  than  many 
powers  which  a  clerk  unquestionably  has. 
There  is  rarely  if  ever  any  difficulty  in  re- 
ceiving a  confession  of  judgment,  as  the 
power  is  generally  plainly  drawn,  leaving 
no  room  for  construction,  and  the  clerk  if 
he  does  not  know  the  parties  can  easily  sat- 
isfy himself  as  to  their  identity.  And  if  he 
should  make  any  mistake,  or  be  imposed  on 
in  any  way,  his  act  is  subject  to  the  control 
of  the  court,  which  may  set  it  aside  or  correct 
any  mistake  therein,  and  make  such  order 
concerning  the  same  as  may  be  just.  It  is 
said  that  at  least  the  power  of  attorney 
ought    to    have    been    proved    by    an 

392  ^attesting  witness,   whereas,   in   this 
case,  there  was  no   attesting  witness 

and  no  proof  at  all  before  the  clerk  of  the 
execution  of  the  power,  which  was  simply 
received  and  filed  by  him.  The  law  does 
not  require  that  there  should  be  an  attesting 
witness,  nor  prescribe  the  mode  of  proof. 
1  Tidd's  Pr.  546.  The  defendant  in  the 
action  who  moved  to  set  aside  the  judgment, 


153 


16  QRATT. 


Virginia  Rbports,  Annotated. 


303,  304, 396 


admitted,  on  the  trial  of  the  motion,  that 
the  power  of  attorney  was  executed  by  him- 
self and  his  co-defendant  on  the  day  of  its 
date,  and  did  not  pretend  that  it  was  exe- 
cuted under  any  mistake  or  misrepresenta- 
tion, or  that  the  debt  was  not  justly  due ; 
but  based  his  claim  for  relief  solely  on  the 
g-round  of  mere  technicalities.  I  think  they 
do  not  sustain  it,  and  that  the  law  as  well 
as  the  justice  of  the  case  is  against  him.  I 
am  therefore  of  opinion  to  reverse  the  judg- 
ment of  the  Circuit  court  and  afiirm  that  of 
the  County  court. 

The  other  judges  concurred  in  the  opinion 
of  Moncure,  J. 

Judgment  reversed. 


393         «Harvey  v.  Skipwith  &  als. 

April  Term,  ]8<I8,  Riclimond. 

I.  Plettdinffand  Practice— Breach  of  Contract —Action  In 
Tort— Contract  Stated  In  Count.— The  hirer  of  a 
slave  puts  him  to  a  danfferons  employment  in 
violation  of  the  contract  of  hirlnff,  and  the  slave  is 
injured.  In  an  action  by  the  owner  asralnst  the 
hirer  for  the  injury  to  the  slave,  the  stating  the 
contract  in  the  count,  and  the  injury  as  done  in 
violation  of  the  contract,  does  not  prevent  the 
count  beinfir  in  tort 

a.  Slavee— Injury  to— Suit  by  Reversioner*.— Persons 
owniufiT  a  reversionary  interest  in  a  slave  may  sue 
for  an  injury  done  to  him  whilst  held  by  the  life 
tenant 

3.  Same— Same— Same— Deecrlptio  Peraonje*— Case  at 
Bar.— A  husband  who  has  survived  his  wife  and 
has  qualified  as  her  administrator,  may  unite  with 
the  other  Joint  owners  of  the  reversion  of  a  slave 
for  an  injury  done  to  him;  and  the  description  of 
him  in  the  commencement  of  the  declaration  as 
administrator  of  his  deceased  wife,  will  be  consid- 
ered as  mere  deseriptio  perBonax  the  declaration 
statiufiT  the  interest  in  the  property  as  his,  and  the 
Injury  done  to  his  property. 

4.  Same— Same— 5ame— Defence.— The  fact  that  the 
life  tenant  has  received  back  the  slave  from  the 
hirer,  before  the  action  is  brought  by  the  rever- 
sioners, constitutes  no  defence  to  their  action. 

5.  Same— Same— Breach  of  Contract  —  Negligence  of 
Slave— Effect  of.— if  a  hired  slave  is  put  by  the 
hirer  to  a  daufirerous  employment,  in  violation  of 
the  contract  of  hirlnsr,  and  is  seriously  Injured 
whilst  thus  employed,  the  hirer  Is  liable  for  the 
damages,  notwithstandinfir  the  slave  may  have  been 
n«firllfirent  or  Impradent  or  have  acted  in  dlsobe- 


*Descrlptlo  Persons.— In  Goshom  v.  County  Court 
42  W.  Va.  789,  26  S.  E.  Rep.  458.  the  court  said:  "The 
first  matter  that  attracts  attention  is  why  these 
plaintiffs  should  sue,  as  executors  of  J.  H.  Goshom, 
deceased,  for  the  price  of  hosrs  bought  by  themselves 
of  Armstronsr,  and  sold  to  the  county  court  It  is 
evidently  a  contract  in  their  own  riffht  and  they 
must  be  regarded  as  suinsr  in  sua  Jure,  though  the 
description  of  executors  be  added  to  their  names  as 
plaintiffs.  Such  matter  of  description  may,  how- 
ever, be  treated  as  surplnsage,  and  therefore  a 
harmless  error.  See  8  Lomax,  Ex'rs,  marg.  p.  371 ; 
8  Rob.  Prac.  (New  Ed.)  518:  Rose's  Adm'x  v.  Bur- 
gess, 10  Leigh  186;  Harvey  v.  Skipwith,  16  OratL  393; 
Clarkson  v.  Booth,  17  Gratt  490.  497." 


dience  of  the  orders  of  the  hirer  in  respect  to  such 
employment  and  notwithstanding  such  negligence 
or  imprudence  or  disobedience  may  have  been  the 
proximate  cause  of  the  Injury. 

This    was   an   action  on   the  case  in  the 
Circuit     court      of      the     city     of     Rich- 
mond, by  Robert  Skipwith  and  others 

394  *a£^ainst  Robert  Harvey.     The  decla- 
ration was  filed  at  July  rules  1858,  and 

contained  two  counts.  In  it  Robert  Skip- 
with, George  N.  Skipwith,  Wm.  Skipwith 
and  James  M.  Whittle  administrator  of 
Cornelia  Lt.  Whittle  deceased,  who  was 
Cornelia  T*.  Skipwith,  complain  of  Robert 
Harvey,  Ac.  For  that  heretofore,  &c.,  the 
plaintiffs  were  the  owners  and  proprietors 
of  the  reversion  of  a  slave  named  Jeffer- 
son, in  which  Mary  Skipwith  held  a  life 
estate;  and  that  the  defendant  had  hired 
the  saM  slave  from  Mrs.  Skipwith  for  the 
year  1853,  at  the  price  of  one  hundred  and 
forty  dollars ;  but  upon  the  distinct  under- 
standing and  agreement  that  the  said  slave 
should  not  be  employed  in  or  about  the 
blasting  of  rocks  or  using  powder,  or  expose 
to  hazard  of  life  or  serious  injury  from 
being  thus  dangerously  employed.  That 
the  defendant  in  violation  of  his  agree- 
ment did  employ  the  said  slave  about  the 
blasting  of  rocks  or  using  powder,  thereby 
exposing  him  to  danger ;  and  in  consequence 
thereof  on  the  2ffth  day  of  May,  1853,  the 
said  slave  while  engaged  in  and  about  the 
blasting  of  rocks  and  using  powder,  was 
seriously  injured  by  an  explosion  of  the 
powder  so  being  used,  and  had  both  his  eyes 
so  injured  as  to  destroy  the  sight  thereof, 
&c. 

The  second  count  after  stating  the  title 
of  the  plaintiffs  to  the  reversion  and  the  life 
estate  of  Mrs.  Skipwith,  and  her  possession 
of  the  slave  Jefferson  as  in  the  first  count, 
omitted  the  statement  as  to  the  hiring  of 
the  slave  by  the  defendant  from  the  life 
tenant ;  and  instead  thereof,  charged — That 
the  defendant  not  having  obtained  therefor 
the  permission  and  authority  of  Mrs.  Skip- 
with or  the  plaintiffs,  but  against  the  ex- 
press injunction  and  request  of  Mrs. 
Skipwith,  did  wrongfully  employ  the  said 
slave  in  and  about  the  blasting  of  rocks  and 
using  of  powder.  In  consequence  whereof, 
&c.,  as  in  the  first  count.  To  the  damage 
of  the  plaintiffs  fifteen  hundred  dol- 
lars. 

395  *At  the  November  term  1858,  of  the 
court,     the    defendant    tendered    two 

pleas  in  abatement  of  the  action,  which 
being  objected  to  by  the  plaintiffs  were  re- 
jected by  the  court :  and  thereupon  the  de- 
fendant excepted.  The  first  plea  prayed 
judgment  of  the  writ  because  the  three  first 
named  plaintiffs  suing  in  their  individual 
rights  were  joined  in  the  action  with  the 
plaintiff  James  M.  Whittle  suing  as  ad- 
ministrator of  Cornelia  Lt.  Whittle  deceased. 
The  second  plea  alleged  that  the  three  first 
named  plaintiffs,  with  Thomas  B.  Skipw^ith 
and  James  M.  Whittle  were  the  owners  of 
the  reversion  in  the  slave,  in  which  Mrs. 
Skipwith    was  entitled  to  an  estate  during 
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her  life.  That  Thomas  B.  Skipwith  had 
conveyed  and  assigned  all  his  interest  in  the 
slave  including'  all  claim  for  damages  done 
to  the  said  slave,  to  the  three  first  named 
plaintiffs  and  James  M.  Whittle ;  and  the 
objection  was  that  Whittle  was  not  a  party 
plaintiff  in  his  own  right. 

On  the  4th  of  December,  in  the  same  term 
of  the  court,  the  defendant  demurred  to  the 
declaration  and  each  count  thereof ;  and  the 
plaintiffs  joined  in  the  demurrer:  and 
thereupon  the  office  judgment  was  set  aside. 
And  on  the  19th  of  January,  the  defendant 
pleaded  ''non-assumpsit,"  **not  guilty"  and 
''non-damnificatus,*'  * 'payment,*'  and 
''accord  and  satisfaction;"  on  all  which 
issues  were  made  up.  The  defendant 
also  tendered  a  special  plea,  which  was 
objected  to  by  the  plaintiffs  and  rejected 
by  the  court.  And  the  defendant  again 
excepted.  This  plea  alleged  that  the  only 
contract  of  hire  which  he  made  for  the 
slave  was  embraced  within  and  evidenced 
by  a  writing  obligatory  executed  by  the 
defendant  to  Mrs.  Skipwith,  with  W. 
Goddin  as  his  surety;  but  which  was 
not  delivered  until  the  month  of  April 
or  May,  1853,  by  which  the  obligors  bound 
themselves  to  pay  to  Mrs.  Skipwith  on  the  1st 

of  the  next  January,  $140  for  the  hire 
3%     of  the  said  *slave  for  the  year  1853 ; 

and  moreover  covenanted  to  return 
said  slave  to  her  at  the  ensuing  Christmas 
well  clothed  with  the  customary  clothing 
and  furnished  with  a  hat.  That  the  said 
writing  obligatory  had  been  fully  paid  off 
and  discharged  before  the  institution  of  this 
suit;  that  the  slave  was  returned  to  Mrs. 
Skipwith  at  or  before  the  ensuing  Christ- 
mas, and  was  received  by  her.  That  if  the 
defendant  was  liable  to  any  person  for  the 
return  of  the  slave  in  as  good  condition  as 
when  he  was  received  by  the  defendant,  he 
was  liable  to  Mrs.  Skipwith.  And  that 
after  the  payment  of  the  money,  and  the 
return  of  the  slave  and  his  reception  by 
Mrs.  Skipwith,  the  said  writing  obliga- 
tory was  delivered  by  her  to  the  defendant 
before  the  institution  of  this  suit. 

At  the  spring  term  of  the  court  for  1859, 
the  court  overruled  the  demurrer  to  the  dec- 
laration; and  the  parties  proceeded  to  a 
trial  before  a  jury.  Upon  the  trial  the 
plaintiffs  introduced  as  a  witness  Thomas 
B.  Skipwith,  who  stated,  that  the  slave 
injured  was  one  of  the  slaves  held  by  his 
mother  Mrs.  Skipwith,  as  her  dower  slaves 
in  the  estate  of  her  late  husband,  and  that 
the  witness,  and  the  plaintiffs,  and  Corne- 
lia L.  Skipwith,  who  had  married  the 
plaintiff  Whittle,  and  had  died  in  1851,  were 
the  distributees  and  entitled  to  the  rever- 
sion after  his  mother's  death.  The  defend- 
ant then  objected  to  the  competency  of  the 
witness ;  but  the  plaintiffs  having  produced 
a  deed  by  which  he  had,  before  the  institu- 
tion of  this  suit,  conveyed  and  assigned  to 
them  all  his  interest  in  the  slave,  including 
therein  all  claim  for  damages  for  all  and 
every  injury  of  any  kind  therebefore  done 
to  the  slave ;  the  court  overruled  the  objec- 
tion; and  the  plaintiff  excepted. 


Upon  the  cross-examination    of   the  wit- 
ness Thomas  B.  Skipwith,  by  the  defend- 
ant's counsel,  he  was  asked  if  the  defendant 
was  in  lawful  possession  of  the  Qeg]^o 

397  *when    the    accident    happened.    To 
which  the  witness  replied  he  supposed 

he  was,  as  he  had  hired  him.  And  there- 
upon the  plaintiffs  asked  the  witness  as  to 
the  terms  of  the  contract  between  the  de- 
fendant and  Mrs.  Skipwith,  the  life-tenant 
of  said  slave.  To  this  question  the  defend- 
dant  objected;  the  plaintiffs  being  no 
parties  to  that  contract.  But  the  court  over- 
ruled the  objection :  and  the  defendant  ag^in 
excepted. 

After  all  the  evidence  had  been  introduced 
the  plaintiffs  moved  the  court  to  give  the 
following  instructions: 

'  'If  the  jury  shall  believe  from  the  evi- 
dence, that  the  slave  Jefferson,  in  the 
declaration  mentioned,  was  hired  by  the 
defendant  for  the  year  1853  from  the  life- 
tenant,  upon  the  promise  and  agreement  of 
the  defendant  that  the  said  negro  slave 
should  not  be  employed  in  blasting  rocks  or 
using  powder  whilst  in  the  service  of  said 
defendant,  or  exposed  to  hazard  of  life  or 
serious  injury  from  being  thus  dangerously 
employed:  and  if  they  believe  from  the 
evidence  that  the  defendant  took  possession 
of  the  negro  under  that  contract,  and  whiUt 
so  in  his  possession  the  said  negro  was  em- 
ployed by  the  defendant,  or  his  agent  hav- 
ing control  of  said  slave,  in  blasting  rocks 
or  using  powder,  or  exposed  to  hazard  of 
life  or  serious  injury  from  being  thus  dan- 
f;-erously  employed,  and  was  seriously  in- 
jured whilst  thus  employed  or  exposed,  by 
an  explosion  of  powder;  then  the  plaintiffs 
have  a  right  to  recover  notwithstanding 
that  the  slave  may  have  been  negligent  or 
imprudent,  or  have  acted  in  disobedience  of 
the  orders  of  the  defendant's  manager  in 
respect  to  such  employment  or  exposure, 
and  that  such  negligence  or  imprudence  or 
disobedience  may  have  been  the  ^oximate 
cause  of  his  injury.  But  if  the  jury  shall 
believe  that  said  injury  occurred  to  the  said 
slave  whilst  he  was  in  the  employment  of 
the  defendant  in  pursuance  of  the  contract, 
then  they  shall  find  for  the  defend- 
ant." 

398  *2.  "That  the  plaintiffs  cannot  re- 
cover in  this  action    the  value  of  the 

life  estate  of  Mrs.  Mary  Skipwith  in  the 
slave  Jefferson,  or  the  interest  in  remainder 
in  the  said  slave  of  Thomas  B.  Skipwith." 

The  defendant  objected  to  the  instruc- 
tions moved  for  by  the  plaintiffs,  and 
moved  for  six  instructions  himself.  Of 
these  the  first  three  were  given  by  the  court. 
The  others  were  as  follows : 

4.  "The  court  instructs  the  jury  that  the 
case  of  West  v.  Sweeney  recently  decided 
by  the  special  court  of  appeals,  should  not 
rule  their  construction  of  the  contract  in  this 
case ;  that  the  contract  declared  on  in  that 
case  is  different  from  this,  and  that  the  evi- 
dence there  given  in  support  of  the  breach 
of  the  contract  differs  from  this ;  and  that 
in  relation  to  the  contract  here  the  jury  are 
to  look  to  the  court  for  the  construction  of 
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the  contract ;  and  the  jury  are  to  determine 
whether  such  a  Contract  has  been  made,  and 
if  made  whether  it  has  been  broken." 

5.  **The  jury  cannot  find  for  the  plaintiff 
although  they  should  believe  from  the  evi- 
dence that  the  said  slave  Jefferson  was  in- 
jured as  charged  in  the  declaration ;  unless 
they  shall  further  believe  from  the  evidence 
that  the  said  negro  was  put  to  the  said  for- 
bidden employment  by  the  defendant,  or 
by  his  agent  authorized  by  the  said  defend- 
ant to  put  the  said  slave  to  such  forbidden 
employment,  and  if  they  shall  believe  that 
the  said  slave  was  put  to  such  employment 
by  the  agent  of  the  defendant  out  of  the 
line  of  his  authority  and  against  the  orders 
of  the  defendant  given  to  said  agent,  then 
they  must  find  for  the  defendant." 

6.  **  Though  the  jury  should  believe  from 
the  evidence  that  the  boy  Jefferson  was 
employed  by  the  defendant  or  his  agents  to 
drill  the  hole  in  the  rock,  and  that  he  was 
employed  by  the  defendant  or  his  agents  to 

bring  up  the  keg  of  powder  to  the  place 

399  where    the  superintendent  ^intended 
to  use  it,  yet  they  are  not  to  find  for 

the  plaintiffs  if  they  shall  further  believe 
that  the  bringing  up  of  the  keg  of  powder 
was  all  that  the  said  negro  had  to  do  with 
the  matter  of  blasting  and  using  the  powder, 
and  that  after  he  had  delivered  the  keg  it 
was  his  orders  and  in  accordance  with  the 
general  use  and  custom  of  the  negroes  to  go 
back  to  his  regular  work,  and  that  his  lin- 
gering at  the  place  was  without  the  knowl- 
edge or  consent  of  the  defendant  or  his 
agents  and    against  their  orders. ' ' 

The  court  gave  the  instructions  asked  for 
by  the  plaintiffs,  and  the  first  three  instruc- 
tions asked  by  the  defendant,  but  refused 
to  give  the  last  three  asked  by  him;  the 
fourth  being  refused  on  the  ground  that 
the  case  of  West  v.  Sweeney,  had  not  been 
used  during  the  trial  of  the  cause,  and  had 
not  been  brought  before  the  court.  And  the 
defendant  again  excepted. 

There  was  a  verdict  for  the  plaintiffs  for 
SS20 — with  interest  from  the  1st  day  of  Jan- 
uary 1854,  until  paid.  And  thereupon  the  de- 
fendant moved  the  court  to  set  aside  the 
verdict  and  grant  him  a  new  trial  on  the 
grounds — that  the  verdict  was  contrary  to 
the  evidence — that  the  rulings  of  the  court 
on  the  trial  were  improper— and  that  the 
damages  assessed  were  excessive.  But  the 
court  overruled  the  motion,  and  rendered  a 
judgment  on  the  verdict :  and  the  defendant 
again  excepted ;  and  the  court  certified  that 
the  facts  proved  on  the  trial  were  as  set 
forth  in  the  previous  bills  of  exceptions. 

It  appears  that  the  slave  Jefferson  was  one 
of  the  dower  slaves  held  by  Mrs.  Mary 
Skipwith;  and  that  the  reversion  in  said 
slave  belonged  to  Thomas  B.,  Robert,  Wil- 
liam M.,  and  George  N.  Skipwith,  and  Cor- 
nelia Lf  Skipwith  who  had  married  the 
plaintiff  James  M.  Whittle,  and  had  died 
in  the  year  1851.  Mrs.  Skipwith  had  for 
several  years  previous  to  1853,  hired  slaves 
to  the  defendant  Harvey,  and  among 

400  them  the   slave  Jefferson.     *That  her 
son  Thomas  B.  Skipwith  acted  as  her 


agent  in  hiring  out  the  slaves,  and  about 
the  commencement  of  the  year  1853,  said 
Thomas  B.  on  his  way  to  Richmond  to  hire 
out  slaves,  met  with  the  defendant,  who 
proposed  to  hire  the  slaves  ag^ain.  This 
was  declined  at  the  time;  but  they  met 
again  in  Richmond  when  the  defendant  re- 
marked to  Skipwith  that  he  seemed  to  have 
an  objection  to  hiring  him  the  hands. 
Skipwith  told  him  he  had ;  the  negroes  had 
complaind  to  him  of  being  engaged  in 
blasting  the  year  before.  Defendant  said  it 
was  a  mistake,  that  his  overseer  did  the 
blasting.  Skipwith  then  said  that  he  had 
orders  from  his  mother  not  to  hire  them  for 
blasting,  and  that  he  would  not  hire  them 
to  blast  or  use  powder  in  any  way ;  that 
white  men  became  careless  in  using  powder 
and  negroes  more  so.  Defendant  then  said 
that  his  overseer  did  the  blasting  and  that 
there  would  be  no  danger.  The  bargain 
was  then  closed. 

It  appears  further  that  the  defendant  wzs 
a  contractor  on  the  Roanoke  Valley  rail- 
road, and  that  the  slaves  hired  from  Mrs. 
Skipwith  were  hired  to  be  emjHoyed  on  that 
work.  In  May  1853,  whilst  so  employed,  the 
slave  Jefferson  was  injured  by  the  unex- 
pected explosion  of  powder,  so  that  his 
eyesight  was  entirely  destroyed.  The  follow- 
ing is  the  written  statement  of  William  8. 
Davis,  the  overseer  of  the  defendant,  who 
was  a  witness  for  him : 

During  the  years  1852, 1853,  and  1854,  wit- 
ness was  the  overseer  or  personal  superin- 
tendent of  the  defentlant's  hands,  on  the 
line  of  the  Roanoke  Valley  railroad.  De- 
fendant gave  witness  instructions  not  to 
put  any  of  the  negroes  to  work  in  blasting 
rock  or  using  powder.  He  obeyed  those 
instructions  and  never  did  put  any  of  the 
negroes  to  that  part  of  the  work  or  permit 
them  to  be  nigh  when  it  was  going  on. 
Witness  himself  always  did    the  blasting, 

and  made  use  of  the  powder.  The 
401      *process  of  blasting  was  as  follows :  A 

hole  was  first  drill^  in  the  rock.  This 
was  sometimes  done  by  one  of  the  negroes; 
and  when  the  hole  was  swabbed  out  with  an 
instrument  or  brush  made  for  that  purpose. 
By  swabbing  out  is  meant  cleaning  out 
with  a  moist  brush,  and  then  with  a  dry  one ; 
then  a  little  powder  was  put  in  and  flashed 
off  to  see  whether  the  hole  was  perfectly 
dry ;  this  was  always  done  by  witness.  If 
the  hole  was  found  to  be  dry,  witness  then 
proceeded  to  load  it  with  powder.  Some- 
times some  of  the  negroes  were  sent  to 
bring  the  keg  of  powder  from  its  place  of 
safe  deposit  near,  but  after  they  had 
brought  it  and  put  it  down  they  were  sent 
away  to  their  regular  work,  and  had  noth- 
ing to  do  with  it  any  further.  Jefferson 
may  have  sometimes  been  called  upon  to  do 
that,  but  witness  does  not  remember  partic- 
ularly that  he  did  it  on  this  occasion,  but 
thinks  it  probable  that  he  was.  After  put- 
ting the  powder  in  the  hole,  witness  always 
called  out  to  the  hands,  if  any  were  working 
near,  to  get  out  of  the  way,  that  he  was 
going  to  fire  the  blast ;  then  witness  primed 
the  hole,  put  a  slow  match  to  it  (lighted). 
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himself  got  out  of  the  way  and  stayed  away 
until  it  fired  off.  That  was  what  was 
meant  by  blasting* — that  is,  putting  the 
powder  in  the  hole,  fixing  it  up,  and  firing 
it  off;  that  was  always  understood  to  be  its 
meaning  among  railroad  men.  The  ne- 
groes were  never  put  to  that,  although,  as 
witness  had  said,  they  sometimes  drilled  the 
hole  and  sometimes  brought  the  keg  of 
powder,  thoug'h  most  generally  witness 
brought  up  the  powder  himself.  The  hands 
were  generally,  or  more  frequently,  of  neces- 
sity, at  work  in  dig'ging*,  excavating,  or 
carrying  away  the  earth  on  the  road  near 
where  the  drilling  the  holes  and  the  blast- 
ing had  to  be  done,  but  when  the  blasting 
was  to  be  done  they  were  always  sent  away. 
On  this  particular  occasion,  after  the  hole 
was  bored,  witness  did  not  remember 
whether    he   or   who  had  drilled  the 

402  hole ;  after  *the  hole  had  been  swabbed 
out,  witness  tried  the  hole  with  a  lit- 
tle powder,  as  usual ;  the  powder  flashed  off 
very  well,  as  usual.  After  waiting  about 
fifteen  minutes,  which  was  the  usual  time, 
witness  went  up  to  the  hole  again,  and  set 
about  preparing  it  for  a  blast.  He  appre- 
hended no  danger  whatever,  or  he  should 
not  have  exposed  himself  to  it ;  everything 
bore  its  usual  appearance;  aU  the  opera- 
tions had  been  done  regularly  and  with  the 
nsnal  precautions.  After  waiting  the  time 
generally  thought  entirely  sufficient,  he 
commenced  to  prepare  the  hole,  did  not  see 
Jefferson  or  any  of  the  negroes  about ;  they 
had  no  business  to  t>e  about,  having  orders 
to  keep  out  of  the  way ;  but  witness  has  no 
particular  recollection  of  having  given  or- 
ders on  that  special  occasion,  but  presumed 
he  did ;  if  he  did  not,  however,  such  were 
the  general  orders,  perfectly  well  understood 
by  all  the  hands.  Witness  proceeded  to  put 
the  powder  in  the  hole,  and  when  the  first 
handful  was  put  in  an  explosion  took  place, 
greatly  to  surprise  of  witness ;  the  blast  just 
escaped  witness'  own  head,  burning  one  of 
his  hands  severely.  Jefferson,  it  seems,  had 
come  up  behind  witness,  and  was  from  be- 
hind an  embankment  of  excavated  earth 
overlooking  witness  at  the  time.  Jefferson 
was  not  engaged  in  blasting  rock  or  using 
powder  at  the  time  the  accident  occurred. 

It  appears  that  the  slave  Jefferson  was  at 
the  time  of  the  injury  about  twenty-two 
jears  old,  that  he  was  very  likely  and  of 
very  good  character ;  and  that  he  was  worth 
about  $1000.  Mrs.  Skipwith  the  life  tenant 
of  the  slave,  was  then  sixty -two  years  of 
age. 

The  defendant  obtained  a  supersedeas  to 
the  judgment  from  one  of  the  judges  of  the 
Circuit  court. 

Howard  and  Sands,  for  the  appellant. 
Welford   and    Morson,  for  the  appellees. 

DANIEL,   J.    The    demurrer    was 

403  properly     overruled.      *There    is    no 
misjoinder   of  counts.     Bach    of    the 

counts  is  a  count  in  case  for  a  tort.  The 
second  is  confessedly  so ;  and  the  statements 
and  allegations  in  respect  to  the  contract  of 
hiring  contained  in  the  first,  do  not  impress 


upon  that  count  a  different  character.  The 
act  complained  of  in  the  first  count,  as  in 
the  second,  is,  in  its  nature,  a  tort  or  injury 
to  the  reversioners,  and  the  allegation  that 
the  wrongful  or  tortious  act  was  done  in 
violation  of  a  contract  with  the  life  tenant, 
does  not  make  the  first  count  any  the  less 
a  count  for  a  tort.  The  gist  of  the  com- 
plaint contained  in  the  first  count,  is,  just 
as  obviously  as  in  the  second,  the  doing  of 
the  wrongful  and  injurious  act  by  the  hirer, 
of  putting  the  slaves  without  the  permis- 
sion of  the  owners,  to  a  dangerous  employ- 
ment and  thereby  causing  the  injury  to 
him,  and  the  loss  to  the  reversioners. 

If  it  be  true,  as  argued,  that  the  life 
tenant  with  whom  the  contract  of  hiring 
was  made,  might  have  brought  and  main- 
tained her  suit  for  the  entire  damage  caused 
by  the  injury,  still  it  does  not  follow  that 
the  reversioners  were  compelled  to  seek 
through  her,  a  redress  for  the  wronc'  done  to 
them.  On  the  contrary  the  authorities  are 
clear  that  in  such  case  the  reversioners  may 
sue  in  case  for  the  injury  to  the  reversion. 

There  is  no  allegation  in  the  declaration, 
that  the  cause  of  action  which  it  sets  forth, 
in  any  manner,  accrued  to  Whittle  in  his 
character  of  administrator.  It  is  not  stated 
that,  at  the  time  of  the  wrong  complained 
of,  his  intestate  Cornelia  I^.  Wl^ittle  (his 
wife)  was  the  owner  in  part, of  the  slave  in 
reversion,  nor  that  the  titTe  to  the  slave 
in  reversion,  at  the  time  aforesaid,  was 
in  Whittle  in  his  representative  character, 
jointly  or  in  common  with  the  other  plain- 
tiffs. The  addition  of  the  words  **  adminis- 
trator of  Cornelia  I^.  Whittle  deceased,  who 
was  Cornelia  I#.  Skipwith,"  must  therefore 
be  treated  as  a  mere  designation  or 
404  description  *of  the  person,  and  does 
not  render  the  declaration  obnoxious 
to  the  objection,  urged  against  it,  of  unit- 
ing Whittle  as  a  personal  representative 
with  parties  asserting  claims  in  their  own 
right. 

The  first  and  second  pleas,  the  rejection 
of  which  by  the  court  is  made  the  ground 
of  the  second  and  third  error  assigned,  seek 
to  present  the  same  question.  They  were 
properly  rejected ;  Whittle  was  suing  in  his 
own  right. 

The  fourth  assignment  cannot  be  sus- 
tained. There  is  no  conflict  or  inconsist- 
ency between  the  conduct  of  the  life  tenant 
in  receiving  the  slave  and  his  hire,  and  the 
right  of  the  reversioners  to  maintain  their 
action  on  the  case  for  the  wrong  and  injury 
to  the  reversion  of  which  they  complain. 
In  an  action  of  trover  and  conversion  by 
the  life  tenant,  a  plea,  relying  on  such  con- 
duct as  amounting  to  an  implied  waiver  of 
her  cause  of  action,  might  be  made,  not 
without  some  show  of  argument  in  its  fa- 
vor. It  might  be  said,  in  such  case,  that 
the  action  proceeded  on  the  ground  of  a  de- 
struction of  the  property  of  the  plaintiff  by 
the  wrongful  act  charged  as  a  conversion, 
and  that  a  waiver  of  the  conversion  was 
involved  in  taking  back  the  slave  and  re- 
ceiving the  hire  after  the  wrongful  act: 
the  plaintiff  thus  evincing,  by  her  acts,  a 
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purpose  to  treat  the  property  in  the  slaves 
as  unchanged.  Be  this  as  it  may,  however, 
it  is  not  perceived  on  what  g-round  such  a 
plea  could  avail,  even  against  the  life  ten- 
ant, in  action  on  the  case  founded  upon  no 
alleged  conversion  of  the  slave,  but  proceed- 
ing on  a  subsisting  right  of  property  in  the 
slave.  A  fortiori,  such  acts  of  the  life  ten- 
ant cannot  be  held  to  preclude  the  right  of 
the  reversioner  to  maintain  an  action  on 
the  case  for  the  injury  inflicted  on  their 
interests  in  the  subject. 

The  question,  presented  by  the  fifth  error 

assigned,      has     been     already     disposed 

of    in    passing    upon   the    demurrer. 

405  *The  contract  of  hiring  between  the 
life  tenant  and  the  plaintiff   in  error 

having  been  properly  set  out  in  the  declara- 
tion by  way  of  inducement,  it  could  not  be 
error  in  the  court  to  allow  it  to  be  proved 
as  laid. 

The  first  instruction  given  at  the  instance 
of  the  defendants  in  error,  and  the  giving 
of  which  is  made  the  ground  of  the  sixth 
assignment  of  error,  is  plainly  right.  It 
asserts  the  proposition  that,  if  a  hired  slave 
is  put  by  the  hirer  to  a  dangerous  employ- 
ment in  violation  of  the  contract  of  hiring, 
and  is  seriously  injured  while  thus  em- 
ployed, the  hirer  is  liable  for  the  damage, 
notwithstanding  the  slave  may  have  been 
negligent  or  imprudent  or  have  acted  in 
disobedience  of  the  orders  of  the  hirer  in 
respect  to  such  employment,  and  notwith- 
standing such  negligence  or  imprudence  or 
disobedience  may  have  been  the  proximate 
cause  of  the  injury.  This  proposition  is 
fairly  deducible  from  the  decision  and  rea- 
soning of  this  court  in  the  case  of  Harvey 
v.  Bpes,  12  Gratt.  153;  and  is  fully  sus- 
tained by  the  cases  of  Hooks  v.  Smith,  18 
Alab.  R.  338;  The  Mayor  and  Council  of 
Columbus  V.  Howard,  6  Georgia  R.  213 ;  Gor- 
man V.  Campbell,  14  Georgia  R.  137 ;  King 
V.  Shanks,  12  B.  Monr.  410;  and  Sims  & 
Smith  V.  Chance,  7  Texas  R.  561. 

The  seventh  assignment  of  error  is  based 
on  the  refusal  of  the  court  to  give  the  fourth, 
fifth  and  sixth  instructions  asked  for  by  the 
plaintiff  in  error.  The  fourth  instruction 
is  plainly  without  any  warrant  in  the 
usages  and  practice  of  the  courts.  If  the 
plaintiff  in  error  desired  the  court  to  con- 
strue the  contract  of  hiring,  he  should  have 
stated  the  construction  which  he  wished  the 
court  to  propound  to  the  jury,  or  at  least 
have  asked  the  court  to  declare  the  true 
legal  import  of  the  contract.  Trials  at  law 
would  be  interminable  if  the  courts  were 
bound,  at  the  instance  of  the  parties,  to 
point   out   to    the   jury,    the  particu- 

406  lars  in  which  a  case  on  *trial  resem- 
bled,   or   differed  from,    other   cases 

cited  by  counsel  as  precedents. 

There  was  no  evidence  on  which  to  found 
so  much  of  the  fifth  instruction  as  asked  the 
judge  to  say,  to  the  jury,  that  if  they  be- 
lieved that  the  slave  was  put  to  the  alleged 
forbidden  employment,  by  the  agent  of  the 
defendant,  out  of  the  line  of  his  authority 
and  against  the  orders  of  the  defendant 
given  to  said  agent,   then   they  should  find 


for  the  defendant.  It  is  true  that  the  wit- 
ness William  S.  Davis  says  that  Harvey 
gave  him  instructions  not  to  put  any  of  the 
negroes  to  work  in  blasting  rock,  or  using 
powder.  But  he  says,  further,  that  he 
obeyed  those  instructions,  and  never  did  put 
any  of  the  negroes  to  that  part  of  the  work, 
or  permit  them  to  be  nigh  when  it  was  go- 
ing on.  He  goes  on,  however,  afterwards, 
to  say  that  sometimes  some  of  the  negroes 
were  sent  to  bring  the  keg  of  powder  from 
its  place  of  safe  deposit  near,  but  after  they 
had  brought  it  and  put  it  down,  they  were 
sent  away  to  their  regular  work,  and  had 
nothing  to  do  with  it  any  further;  that  Jef- 
ferson may  have  sometimes  been  called 
upon  to  do  that ;  that  he  does  not  remember 
that  he  was  called  upon  on  the  occasion  in 
question,  but  thinks  it  probable  that  he 
was;  that  after  putting  the  powder  in  the 
hole  witness  always  called  out  to  the  hands, 
if  any  were  working  near,  to  get  out  of  the 
way,  that  he  was  going  to  fire  the  blast. 
Then  witness  primed  the  hole,  put  a  slow 
match  to  it  himself,  got  out  of  the  way  and 
stayed  away  until  it  fired.  That  (he  con- 
tinues) was  what  is  meant  by  blasting — 
that  is,  putting  the  powder  in  the  hole,  fix- 
ing it  up  and  firing  it  off ;  that  was  always 
understood  to  be  its  meaning  among  rail- 
road'men.  The  negroes  (he  proceeds)  were 
never  put  to  that,  although  they  sometimes 
drilled  the  hole,  and  sometimes  brought  the 
keg  of  powder,  though  most  generally  wit- 
ness   brought     up     the     powder     himself. 

There    is   obviously    nothing    in    the 
407      ^statements  of  this  witness    (who    is 

the  one  most  favorable  to  the  views 
of  the  plaintiff  in  error),  tending  to  show 
that,  in  employing  Jefferson  as  he  did,  he 
was  acting  out  of  the  line  of  his  authority 
or  against  the  orders  of  Harvey.  He  was, 
(as  he  styles  himself  in  his  deposition), 
*^the  overseer  or  personal  superintendent  of 
the  hands,"  whose  orders  they  were  bound 
to  obey,  and  the  manifest  tendency  and 
drift  of  his  evidence  is  to  show  that,  in 
employing  Jefferson  to  bring  up  the  keg^  of 
powder  to  the  place  at  which  it  was  to  be 
used  in  blasting,  he  was  acting  in  strict 
conformity  with  the  contract  of  hiring  as 
understood  and  construed  by  ^'railroad 
men."  And  in  the  sixth  instruction  the 
court  is  asked  to  say  to  the  jury  that  this  is 
the  true  construction  of  the  contract:  that 
is,  that  though  the  jury  should  believe  from 
the  evidence  that  Jefferson  was  employed 
to  drill  the  hole  in  the  rock  and  to  bring  up 
the  keg  of  powder  to  the  place  where  the 
superintendent  intended  to  use  it,  yet  they 
should  not  find  for  the  plaintiffs,  if  the  jury 
believed  further  that  bringing  up  the  keg* 
of  powder  was  all  that  the  said  negro  had 
to  do  with  the  matter  of  blasting  and  using 
the  powder,  and  that  after  he  had  delivered 
the  keg,  it  was  his  orders,  and  in  accord- 
ance with  the  general  use  and  custom  of  the 
negroes,  to  go  back  to  his  regular  work, 
and  that  his  lingering  at  the  place  was 
without  the  knowledge  or  consent  of  the  de- 
fendant or  his  agents  and  against  their  or- 
ders.    The  witness  Skipwith  who  proves  the 
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contract  of  hiring,  states  that  in  his  negotia- 
tion with  Harvey  for  the  hire  of  Jefferson, 
Harvey  remarked  to  him  that  he  seemed  to 
have  an  objection  to  hiring  the  hands  to  him. 
That  witness  told  him  he  had ;  that  the  ne- 
groes had  complained  to  him  of  being  en- 
gaged in  blasting  the  year  before.  That 
Haryey  said  this  was  a  mistake,  that  his 
overseer  did  the  blasting.  That  witness 
then  said  that  he  had  orders  from  his 

408  mother  not    to  hire   them   for  *blast- 
.ing,  and  that  he  would  not  hire  them 

to  blast,  or  use  powder  in  any  way ;  that 
white  men  became  careless  in  using  powder 
and  negroes  more  so.  That  Harvey  then 
said  his  overseer  did  the  blasting,  and  that 
there  would  be  no  danger;  whereupon  the 
bargain  was  closed. 

Now,  one  of  the  well  received  senses  or 
meanings  of  the  word  **use"  is  the  act  of 
handling  or  employing  in  any  manner  and 
for  any  purpose ;  and  there  is  no  proof  that 
Skipwith  knew  of  the  technical  and  re- 
stricted meaning  given  by  railroad  men  to 
blasting,  or  using  powder  (if  indeed  such 
evidence  could  affect  the  case),  nor  that 
Harvey  had  referred  to  such  meaning,  in 
contracting,  as  he  impliedly,  if  not  ex- 
pressly did,  that  Jefferson  should  not  be  put 
to  blasting  or  using  powder  in  any  way. 
The  court  I  think  properly  refused  to  give 
the  sixth  instruction. 

The  eighth  and  last  assignment  of  error  is 
on  account  of  the  court's  refusal  to  grant 
a  new  trial.  Nearly  all  of  the  questions 
which  could  arise  on  a  motion  for  a  new 
trial  have  been  already  considered  in  pass- 
ing upon  the  proceedings  preliminary  to  the 
verdict.  Putting  the  case  on  the  footing 
most  favorable  to  the  plaintiff  in  error,  it 
is  still  made  to  appear  that  the  injury  to  the 
slave  was  the  consequence  of  a  breach  by 
said  plaintiff  of  the  duty  imposed  on  him 
b;  the  contract  of  hiring.  The  slave  is 
proved  to  have  been  worth  $1,000,  and  he 
was  rendered  valueless  by  the  injury ;  and 
the  life  tenant  is  proved  to  have  been  over 
sixty  years  of  age ;  and  it  cannot  therefore 
be  trnly  said  that  $520  was  much  (if  any) 
in  excess  of  the  four-fifths  of  the  value  oi 
the  reversion,  which  under  the  instruction 
of  the  court  the  plaintiffs  in  the  action 
were  allowed  to  recover.  The  court  prop- 
erly instructed  the  jury  that,  the  plaintiffs, 
in  the  action,  could  recover  nothing  in  that 
suit  in  virtue  of   the  assignment  and 

409  release  to  them  by  Thomas  B.  *Skip- 
with   of  his  interest  in  remainder  to 

the  slave.  This  instruction,  however,  does 
not  show  that  Whittle  was  without  an  in- 
terest in  the  suit.  Jure  mariti  he  was  enti- 
tled to  the  interest  of  his  deceased  wife  in 
the  slave.  We  have  shown  that  he  was  not 
to  be  regarded  as  suing  as  administrator  of 
his  wife;  and  the  authorities  show  that  in 
sach  a  case  as  we  have  here  he  may  main- 
tain a  suit,  in  respect  to  such  interest,  in 
his  own  name,  without  taking  out  letters 
of  administration  on  the  wife's  estate. 
Wade  V.  Boxley,  5  Leigh  442;  Henry  v. 
Graves,  supra  244. 
Other  objections  to  the  proceedings  were 


stated  in  the  course  of  the  argument,  but  I 
deem  it  unnecessary  to  say  more  in  respect 
to  them,  than  that  they  fail,  in  my  opinion, 
to  disclose  any  sufficient  reason  for  revers- 
ing the  judgment. 

The  other  judges  concurred  the  opinion  of 
Daniel,  J. 

Judgment  affirmed. 


410 


*Harv6y  v.  Skipwith. 

April  Term,  1808,  Richmond. 


1.  Pleading  and  Prnctloa— Process— Defects  In— How 
Waived.*— By  appearing  and  pleading  to  the  action, 
or  by  takinff  or  consenting  to  a  continuance,  the 
defendant  waives  all  defects  in  the  process  and  the 
serrice  thereof. 

2.  Hire  Bond— Function  of— Parol  Bvldence.t— The  true 
function  of  an  ordinary  hire  bond  is  not  to  stipulate 
for  the  mode  in  which  the  slave  is  to  be  employed, 
but  to  bind  the  bailee  for  the  payment  of  the  hire; 
the  execution  of  a  bond  or  note  for  the  price  does 
not  extinguish  so  much  of  the  contract  of  hirinsr 
as  may  relate  to  the  manner  in  which  the  slave  is 
to  be  employed;  and  hence  oral  evidence  showinjr 
that  there  were  restrictions  as  to  the  mode  of 
employiuflT  the  slave  does  not  vary  or  contradict  ^ 
the  written  instrument,  but  is  connistent  with  it, 
and  may  be  properly  admitted. 

*Pleadlng  and  Practice— Process— Defects  In— How 

Waived.— In  the  principal  case,  the  court  said:  "It 
is  a  well-established  rule  that  by  appearinir  and 
pleading  to  the  action  the  defendant  waives  all  de- 
fects in  the  process  and  in  the  service  thereof. 
The  cases  go  further  and  Imply  such  a  waiver  from 
the  defendants  takinflr  or  consentinflr  to  a  continu- 
ance, as  f ally  as  they  do  from  his  pleading  to  the 
action.*'  By  so  doing  he  makes  himself  a  party  to 
the  record  and  thereby  recognizes  the  case  as  in 
court,  and  it  is  too  late  for  him  afterwards  to  say  he 
has  not  been  regularly  brought  into  court. 

This  rule  is  recognized  as  settled  as  far  as  Virginia 
is  concerned  and  was  approved  in  A.  &  D.  Railroad 
Co.  V.  Peake,  87  Va.  140, 12  S.  £.  Rep.  348;  Bell  v.  Farm- 
vllle,  etc.,  R.  Co.,  91  Va.  140, 20  S.  E.  Rep.  942;  Morotock 
Insurance  Co.  v.  Pankey.  91  Va.  267, 21 S.  E.  Rep.  487; 
and  in  22  Am.  &  Eng.  Enc.  Law  (1st  Ed.)  168,  it  was 
said  that  the  principle,  having  been  settled  by  many 
cases  in  every  Jurisdiction,  is  beyond  controversy, 
that  whatever  irregularities  may  occur  either  in 
the  form  of  the  procett  or  in  the  manner  of  tereice,  may 
be  waived  by  the  defendant's  appearance.  Many 
cases  are  cited  to  support  the  proposition,  among 
which  isTurberville  v.  Long,  8  H.  &  M.  809. 

While  the  West  Virginia  cases  seem  to  accord 
with  the  great  weight  of  authority  as  to  the  effect 
of  the  appearance  of  the  defendant  on  a  de- 
fective eervice^  yet  as  to  the  effect  of  appearance 
on  a  fatal  defect  in  the  proceee  there  seems  to 
be  some  conflict  Several  cases  seem  to  agree 
entirely  with  the  principal  case.  See  Steele  v. 
Harkness,  9  W.  Va.  24;  Simmons  v.  Trumbo,  9  W. 
Va.  862;  Witten  v.  St.  Clair.  27  W.  Va.  767;  Layne 
V.  Ohio  R,  R.  Co..  86  W.  Va.  441,  14  S.  E.  Rep.  125. 

Several  other  cases  only  lay  down  the  proposition 
that,  by  appearance  to  the  action,  in  any  case,  for 

tHIre  Bond— Parol  Evidence.— See  principal  case 
cited  in  Broughton  v.  Coffer,  18  Gratt  191. 
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This  was  an  action  on  the  case  in  the 
Circuit  court  of  the  city  of  Richmond, 
brought  by  Mary  Skipwith  against  Robert 
Harvey,  to  recover  damages  for  an  injury 
done  to  a  slave  named  Jefferson  hired  by 
the  former  to  the  latter,  for  the  year  1853. 
The  action  was  brought  to  the  October 
rules  1854,  when  the  declaration  was  filed ; 
in  which  after  setting  out  the  hiring  of  the 
slave  by  the  plaintiff  to  the  defendant  for 
the  year  1853  at  the  price  of  $140,  it  was 
averred  that  the  hiring  was  *^upon  the 
terms  and  the  distinct  understanding  and 
agreement  that  the  said  slave  should  not  be 
employed  in  blasting  rocks  or  using  powder 
whilst  in  the  service  of  the  said  defendant, 
or  exposed  to  hazard  to  life  or  serious  injury 
from  being  thus  dangerously  employed." 

At  the  next  November  term  of  the  court, 
the  defendant  not  having  appeared,  a 
411  jury  was  empanelled  to  *enquire  of 
the  plaintiffs  damages,  and  returned 
a  verdict  assessing  them  at  $400 ;  and  the 
court  entered  up  a  judgment  thereon.  On 
the  25th  of  November,  ten  days  after  the 
case  had  been  disposed  of,  the  defendant  by 
his  attorney  moved  the  court  to  set  aside 
the  verdict  and  judgment,  and  to  grant  him 
a  new  trial ;  and  at  the  same  term  the  court 
sustained  the  motion,  and  ordered  a  new 
trial  of  the  action. 

At  the  next  term  of  the  court  held  in 
May,  1855,  on  the  motion  of  the  defendant 
the  cause  was  continued,  at  his  costs,  to  the 
next  regular  term  of  the  court.  And  on  the 
9th  of  December,    1857,    the  defendant,   by 

any  other  purpose  than  to  take  advantage  of  the 
defective  execution,  or  the  non-execation,  of  proc- 
ess, the  defendant  places  himself  precisely  in  a 
situation  In  which  he  would  be  if  process  were 
executed  upon  him,  and  he  thereby  waives  all 
objection  to  the  defective  execution  or  the  non- 
execution  of  the  process  upon  him.  See  Bank  of 
The  Valley  v.  Bank  of  Berkeley,  8  W.  Va.  801: 
Burlew  v.  Quarrler.  16  W.  Va.  109;  Mahany  v. 
Kephart  15  W.  Va,  618:  WandUnsr  v.  Straw,  26 
W.  Va.  701.  And  this  statement  of  the  rule,  as 
far  as  it  goes,  is  in  accord  with  that  laid  down 
In  the  principal  case.  But,  in  Quesenberry  v. 
People's,  etc.,  Ass'n,  44  W.  Va.  518,  80  S.  E.  Rep.  76, 
the  court  said:  **If  we  notice  closely  the  decisions 
as  to  what  appearance  waives,  we  find  discrepancy. 
Some  say  that,  by  appearance  to  the  action  for  any 
other  purpose  than  to  take  advantasre  of  the  de- 
fective execution  or  non-execution  of  process,  the 
defendant  waives  objection  to  'defective  execution 
or  non-execution  of  process,'  placiufir  himself  just 
as  he  would  be  if  process  had  been  properly  served 
on  him.  This  statement  would  not  make  him 
waive  a  fatal  defect  in  the  process,  but  onlj/  one  in  its  serv- 
ice. Groves  v.  County  Court,  42  W.  Va.  587,  26 
S.  E.  Rep.  460.  Other  cases  go  further,  and 
waive  both  defect  in  writ  and  return.  Layne  v.  Rail- 
road Co..  35  W.  Va  488,  14  S.  E.  Rep.  123;  Blanken- 
«hlp  V.  Railway  Co.,  43  W.  Va.  136,  27  S.  E.  Rep.  855; 
Harvey  v.  Skipwith,  16  Gratt.  410." 

But  the  court  continues  by  sayiufir:    "It  occurred 
to  me  the  appearance  ouffht  not  to  waive  a  defect  in 
the  writ,  if  there  is  a  motion  to  quash.    Would  it , 
cure  a  void  writ?   I  suppose,  if  there  is  no  motion  to  i 
•quash,  appearance  would  cure  a  defective,  voidable  , 


his  attorney,  moved  the  court  to  quash  the 
writ  of  summons  instituting  the  suit.  This 
motion  the  court  overruled;  and  then  the 
defendant  in  his  proper  person  tendered  two 
pleas  in  abatenient  to  the  writ,  which  were 
rejected  by  the  court.  The  point  raised 
both  in  the  motion  and  the  pleas,  was,  that 
the  return  of  the  sheriif,  shewing  that  the 
writ  had  been  served  by  leaving  a  copy  with 
defendant's  wife,  did  not  state  that  he  gave 
the  wife  ^information  of  the  purport"  of 
the  writ ;  and  that  he  had  not  in  fact  given 
her  such  notice. 

The  defendant  then  demurred  to  the  dec- 
laration and  each  count  thereof,  and  there 
was  a  joinder  in  the  demurrers  by  the 
plaintiff;  and  they  were  overruled  by  the 
court :  but  no  question  was  made  upon  them 
in  this  court.  The  defendant  also  pleaded 
**not  guilty,"  **non  damnificatus, "  "pay- 
ment," and  ^'accord  and  satisfaction,"  upon 
which  pleas  issues  were  made  up.  The  de- 
fendant then  tendered  a  special  plea  to  the 
action,  the  same  in  form  and  substance  with 
that  tendered  and  rejected  in  the  next 
preceding  case  of  Harvey  v.  Skipwitti  &  als., 
which  was  rejected  by  the  court.  There- 
upon the  parties  went  to  trial  before  the 
jury ;  when  there  was  a  verdict  for  the  de- 
fendant; which  upon  the  motion  of  the 
plaintiff   was   set   aside,    and   a   new  trial 

directed. 
412         *The  cause  was  continued  until  the 

May  term,  1859;  and  when  it  was 
called  for  trial  at  that  term  the  defendant 
moved  the  court  to  sign  five  bills  of  excep- 

writ  if  not  a  void  one.  But  I  did  not  think  that 
where  a  defendant  moves  to  quash  a  writ  or  return, 
and  is  overruled,  he  must,  to  get  the  benefit  of  the 
error,  retire  and  plead  no  further.  What  reason 
would  forbid  his  going  on  with  a  defense  of  the 
merits,  which  may  result  in  rendering  the  former 
error  immaterial,  or,  if  defeated,  would  deprive  him 
of  the  error  in  overruliuflr  his  motion  to  quash  ?  And 
I  find  Shepherd  v.  Brown,  80  W.  Va.  18,  8  S.  S.  Rep. 
186,  to  this  in  effect,  as  it  holds  that  appearance  to  a 
motion  by  consent  continuances  does  not  preclude  a 
motion  to  quash  the  notice  for  its  defects.  Hence 
the  claim  made  in  this  case  that  the  inherent  defect 
of  the  writ,  if  there  were  such  defect  would  be 
waived  by  after  pleadluflr.  Is  not- tenable.  Nor  do  I 
see  how  a  motion  to  quash  a  summons  is  lost  by  tlie 
failure  to  state  in  the  record  that  the  appearance  Is 
only  for  that  purpose.  The  motion  itself  tells  that 
it  is  the  first  defense.  If  it  fails,  why  may  he  not  go 
on  with  other  defense?  The  ri^ht  to  quash  an 
attachment  is  not  waived  by  any  appearance  in  the 
main  action.  Dulin  v.  McCaw,  88  W.  Va.  781.  80  S. 
E.  Rep.  681." 

But  in  Morsran  v.  The  Ohio  River  R.  Ck).,  80  W.  Va. 
88,  19  S.  E.  Rep.  602.  a  writ  of  certiorari  from  the  cir- 
cuit court  was  obtained  not  within  ten  days  after 
the  judsrment  Ck>unsel  for  the  railroad  company 
contended  in  the  court  of  appeals  that  the  appear- 
ance to  the  writ  by  Morgan  without  motion  to  quash 
or  dismiss  because  of  the  ten  days'  limitation,  and 
an  agreement,  after  a  reversal  on  the  cerlioraru  to 
continue  the  main  action,  constituted  a  waiver  of 
the  objection:  the  order  showing  that  the  case  was, 
on  appearance  of  parties,  heard  on  the  record  and 
proceedings  and  aronment  of  counsel.  But  the  court 
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tions.  These  were  exceptions  to  opinions  of 
the  court  given  on  the  former  trial  of  the 
cause,  which  were  taken  at  the  proper  time 
and  prepared  during  the  term,  but  which  by 
some  oversight  had  not  been  signed  by  the 
judge.  The  counsel  for  the  plaintiff  united 
in  this  motion;  but  the  court  being  of  opin- 
ion that  it  had  not  the  power  to  sign  the 
bill  of  exceptions  at  the  time  the  motion 
was  made,  overruled  it ;  but  gave  the  defend- 
ant the  benefit  of  the  exceptions  by  embody- 
ing them  in  the  bill  of  exceptions  taken  by 
the  defendant  to  the  opinion  of  the  court 
overruling  the  motion.  The  first  of  these 
bills  of  exceptions  was  to  the  opinion  refus- 
ing to  quash  the  writ,  the  second  to  the  re- 
jection of  the  two  pleas  in  abatement,  the 
third  to  the  rejection  of  the  special  plea ; 
the  fourth  refers  to  an  instruction  asked  by 
the  defendant,  which  was  also  asked  on  the 
last  trial,  and  the  fifth  was  to  the  opinion  of 
the  court  setting  aside  the  verdict,  and 
granting  a  new  trial  to  the  plaintiff.  The 
statement  of  the  facts  proved  is  substan- 
tially the  same  as  are  stated  in  the  report  of 
the  next  preceding  case  of  Harvey  v.  Skip- 
with &  als. ;  it  only  being  stated  in  this  bill 
of  exception,  that  the  witness  Thomas  B. 
Skipwith  proved  that  he  ^^  concluded  with 
Harvey  a  contract  for  the  hiring  of  the  negro 
Jefferson  such  as  is  set  out  in  the  plaintiff's 
declaration." 

On  the  trial  in  May,  1859,  the  defendant 
renewed  his  motions  made  on  the  former 
trial,  which  were  rejected  by  the  court ;  and 
exceptions  were  taken.  And  when  all  the 
evidence  had  been  introduced  the  plaintiff 
moved  the  court  to  give  to  the  jury  an  in- 
struction, the  same  as  the  first  instruction 
asked  for  by  the  plaintiff  in  the  preceding 
case  of  Harvey  v.  Skipwith  &  als.,  except 
that  it  substituted  the  words,  ^'plain- 
413     tiff"    for     "one     life     tenint"    *and 

nid:  ''Snch  cases  as  Harvey  v.  SUpwith,  16  Oratt. 
410:  Mahany  v.  Kephart,  15  W.  Va.  609.  and  the  others 
cited,  are  not  In  point  They  bold  that,  by  appear- 
ance for  any  other  pnrpose  than  to  take  advantare 
of  defective  or  non-service,  the  party  waives  defect- 
ire  ezecnUon  or  non  execatioii  of  process,  the  only 
objects  of  service  beinff  to  notify  the  party  of  tbe 
pendency  of  snit,  which  appearance  sbows  he  had. 
It  sorely  does  not  cure  ^radical  defect  in  the  process 
or  a  vital  objection  going  to  the  very  existence  of 
tlie  writ  of  e4TtiorarL*' 

Acain,  in  Shepherd  v.  Brown.  30  W.  Va.  18,  8  S.  E. 
Bep.  18B.  after  citing  many  cases  for,  and  approvinff. 
tht  proposition  that,  by  ceneral  appearance,  the 
defendant  waived  all  objections  to  the  defective 
execoUon  or  non-execution  of  the  notice  or  process, 
tbe  court  continued  by  saylnff:  '*Was  the  appear- 
ance of  the  defendant  and  the  repeated  continuances 
of  the  cause  for  nearly  two  years  a  waiver  of  all 
objections  to  the  form  and  sufficiency  of  the  notice  t 
The  cases  referred  to  by  the  counsel  for  the  plain- 
tiffin  error  to  sustain  the  afQrmatlve  of  this  question 
are:  Moore  v.  I>oufflas.s,  14  W.  Va.  728.  729;  Brodie 
T.  Clator,8  W.  Va.  509:  and  Roach  v.  Gardner.  9Gratt 
9-  These  cases  do  not  sustain  the  position  that 
simple  continuances  with  the  defendant's  consent 
vonld  waive  defects  of  substance  in  plaintiff's  plead- 
ings.  In  each  of  these  cases  cited  there  was  afflrma- 


omitted  the  last  sentence.  This  in- 
struction was  objected  to  by  the  defendant, 
and  he  moved  the  court,  if  the  instruction 
was  given,  to  add  to  it  the  sentence  in 
the  instruction  in  the  preceding  case,  omit- 
ted by  the  plaintiff.  And  the  court  g-ave 
the  instruction  as  thus  modified;  to  which 
the  defendant  excepted. 

The  defendant  moved  the  court  to  give 
two  instructions  to  the  jury.  The  first 
marked  A  was  as  follows: 

**If  the  jury  shall  believe  from  the  evi- 
dence that  the  bond  bearing  date  the  1st  day 
of  January,  1853,  executed  by  the  defendant 
Harvey  and  W.  Goddin  was  not  executed 
and  delivered  until  after  the  conversations 
in  January,  1853,  between  the  witness 
Thomas  B.  Skipwith  as  the  agent  of  Mrs. 
Mary  Skipwith  and  the  said  Harvey  in  re- 
spect to  the  hiring  of  said  slave  Jefferson 
for  the  year  18^,  deposed  to  by  said 
Thomas  B.  Skipwith,  then  that  the  jury 
shall  disregard  so  much  of  the  evidence  of 
said  Thomas  B.  Skipwith  as  to  said  con- 
versations, as  tends  to  shew  any  agreement 
or  stipulation  between  himself  as  agent  as 
aforesaid  and  said  Harvey  in  respect  to  the 
hiring  of  said  negro  for  said  year,  which  is 
not  expressed  in  said  bond. ' ' 

The  second  which  is  marked  B  is  the 
same  as  the  fifth  instruction  asked  for  by 
the  defendant  in  the  case  of  Harvey  v. 
Skipwith  &  als.  These  instructions  the 
court  refused  to  give:  and  the  defendant 
again  excepted. 

There  was  a  verdict  in  favor  of  the 
plaintiff  for  S501 60.  And  thereupon  the 
detendant  moved  the  court  to  set  it  aside, 
and  grant  him  a  new  trial,  on  the  grounds 
— that  the  verdict  was  contrary  to  the  evi- 
dence, that  the  damages  were  excessive,  and 
that  the  rulings  of  the  court  in  the  prog- 
ress of  the   trial,  were   incorrect    and  im- 

tive  action  on  the  part  of  the  defendant  which  hardly 
could  be  construed  otherwise  than  a  waiver  of  all 
defects  in  the  pleadings  of  the  plaintiff,  or,  at  least, 
of  defects  such  as  the  defendant  attempted  to  take 
advantage  of  afterwards  in  the  appellate  court 
That  a  party  may  by  his  acts  and  agreements  waive 
defects  even  of  substance,  these  cases  settle,  but 
there  were  no  acts  or  agreements  of  tbe  defendants 
in  this  case  that  amounted  to  such  waiver,  at  least, 
in  the  court  below,  when  in  the  case  he  called 
especial  attention  to  these  supposed  defects,  and  the 
court  sustained  him  in  this  position." 

So,  in  this  case,  the  court  held  that,  by  appearance 
to  a  motion  and  repeated  continuance  of  the  case 
generally,  by  consent  of  parties,  the  defendant 
waived  any  objection  which  he  tnioht  have  to  the  notice, 
because  it  was  not  served  in  time,  but  he  did  not 
thereby  preclude  himself  from  moving  to  quash 
the  notice  because  it  was /atoZ/i/  defective  on  its  face. 

Same— Ssoie—Ssiiie.— But,  as  would  be  implied  from 
the  above,  the  defendant  is  not  precluded  from 
appearing  to  the  action  for  tbe  express  purpose  of 
taking  advantage  of  a  defective  execution  or  the 
non-execution  of  the  process.  See  Wandling  v. 
Straw,  25  W.  Va.  701 :  Hickam  v.  Larkey,  6  Gratt  212; 
Wynn  v.  Wyatt,  11  Leigh  584:  Bank  of  Valley  v. 
Bank  of  Berkeley,  3  W.  Va.  891 ;  Burlew  v.  Quarrier» 
16  W.  Va.  108. 
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proper.  But  the  court  overruled  the  motion 
and  rendered  judgment  on  the  verdict. 
And  the  plaintiff   again  excepted. 

The  facts  certified  by  the  judge  as 

414  having  been  proved  *on  the  trial  were 
substantially  the  same  as  is  given  in 

the  case  of  Harvey  v.  Skipwith  &al8.,  with 
the  following  addition :  The  bond  executed 
by  the  defendant  Harvey  and  W.  Groddin  to 
Mrs.  Skipwith  for  the  hire  of  seven  slaves 
of  whom  Jefferson  was  one,  for  the  year 
1853,  was  produced  in  evidence  by  the  de- 
fendant, and  it  was  proved  by  lliomas  B. 
Skipwith  that  this  bond  was  executed  some 
time  in  April,  1853;  and  had  been  fully 
paid ;  the  endorsements  shewing  that  it  was 
paid  off  as  early  as  January  5th,  1854. 

On  the  application  of  the  defendant  a 
supersedeas  was  awarded  by  a  judge  of  this 
court. 

Howard  A  Sands,  for  the  appellant. 
Welford  and  Morson,  for  the  appellee. 

DANIEIv,  J.  The  Circuit  court  did  right, 
in  refusing  to  quash  the  writ,  and  also  in 
refusing  to  receive  the  two  pleas  tendered 
by  the  plaintiff  in  error  in  abatement  of  the 
writ.  Objections  which  do  not  go  to  the 
substance  of  an  action  are  treated  as  waived 
if  not  made  when  the  occasion  for  them 
arises.  It  is  a  well  established  rule  that  by 
appearing  and  pleading  to  the  action  the  de- 
fendant waives  all  defects  in  the  process 
and  in  the  service  thereof.  The  cases  go 
further  and  imply  such  a  waiver  from  the 
defendants  taking  or  consenting  to  a  con- 
tinuance, as  fully  as  they  do  from  his  plead- 
ing to  the  action.  The  object  of  the  writ 
is  to  apprise  the  defendant  of  the  nature  of 
the  proceeding  against  him.  The  fact  of 
his  taking  or  agreeing  to  a  continuance  is 
evidence  of  his  having  made  himself  a  party 
to  the  record,  and,  of  his  having  recognized 
the  case  as  in  court.  It  is  too  late  for  him 
afterwards  to  say  that  he  has  not  been  reg- 
ularly brought  into  court.  Here  the  plain- 
tiff in  error  appeared  at  the  November  term 
1854,  by  his  attorney  and  moved  to  set 

415  aside  the  verdict  and  judgment  *ren- 
dered  against   him  on  a  previous  day 

of  the  term.  At  the  May  term  in  1855,  he 
moved  for  and  obtained  a  continuance;  and 
it  is  not  till  December,  1857,  more  than 
three  years  after  his  first  appearance,  that 
he  seeks  by  his  motion  and  pleas  to  raise 
objections  to  the  service  of  the  process. 

The  question  presented  by  the  plea  desig- 
nated as  special  plea  V  is  not  materially 
variant  from  that  just  adjudicated  by  the 
court  in  Harvey  v.  Skipwith  &  others,  in 
passing  upon  plea  VI  in  that  case. 

There  was  no  error  in  giving  the  instruc- 
tion No.  1  offered  by  the  defendant  in  error. 
The  principle  which  it  asserts  is  identical 
with  that  propounded  in  the  instruction 
given  at  the  instance  of  the  defendant  in 
error  in  Harvey  v.  Skipwith  A  others. 

In  the  case  of  Howell  v.  Cowles,  6  Gratt. 
393,  and  Towner  v.  Ivucas,  13  Gratt.  705, 
723,  this  court  has  expressed  the  opinion 
that  the  true  function  of  an  ordinary  hire 
bond    is,    not  to  stipulate   for   the  mode  in 


which  the  slave  is  to  be  employed,  but  to 
bind  the  bailee  for  the  payment  of  the  hire ; 
that  the  execution  of  a  bond  or  note  for  the 
price  does  not  extinguish  so  much  of  the 
contract  of  hiring  as  may  relate  to  the  man- 
ner in  which  the  slave  is  to  be  employed; 
and  that,  hence,  oral  evidence  showing  that 
there  were  restrictions  as  to  the  mode  of 
employing  the  slave  docs  not  vary  or 
contradict  the  written  instrument,  but  is 
consistent  with  it,  and  may  be  properly 
admitted.  The  Circuit  court,  in  accordance 
with  these  views,  properly  refused  to  give 
instruction  A  asked  by  the  plaintiff  in 
error. 

E^or  the  reasons  stated,  in  sustaining  the 
refusal  of  the  Circuit  court  to  give  the  fifth 
instruction  asked  by  the  plaintiff  in  error 
in  Harvey  v.  Skipwith  A  others,  the  Cir- 
cuit court  did  right  in  this  case  in  refusing 
to  give  instruction  B. 

Waiving  all  question  as  to   the  al- 

416  leged  irregularity  in  *the  bill  of  ex- 
ceptions to  the  action  of  the  court  in 

setting  aside  the  verdict  obtained  by  Harvey 
on  the  second  trial  in  this  case,  I  think  that 
the  course  of  the  court  was  clearly  right; 
as  it  was,  also,  in  refusing  to  set  aside  the 
verdict  rendered  in  favor  of  Mrs.  Skipwith 
on  the  third  trial.     On  both   of  these  trials 
as  in    Harvey   v.    Skipwith   A  others,    the 
main  question  on    which    the   case    turned 
must  have  been  whether  the  employment  by 
Harvey,  of  the  slave,  to  bring  up  the  keg  of 
powder  from  its  place  of  deposit  to  the  point 
at  which  it  was  to  be  used  in  blasting,  was 
in  violation  of  the  true  spirit  and  meaning^ 
of   the  contract   of  hiring.     In  the  declara- 
tion in  each  case  it  is  alleged  that  the  slave 
was  hired   and  delivered   to  the  defendant 
upon  the  terms  and  the  distinct  understand- 
ing and  agreement  that  the  said  slave  should 
not  be  employed  in  blasting  rocks  or  using 
powder  while  in  the  service   of  the  said  de- 
fendant, or  exposed  to  hazard  of  life  or  seri- 
ous  injury   from   being   thus    dangerously 
employed.     The   record   discloses    substan- 
tially the  same  state  of  the  proofs,  in  respect 
to  the  contract  of  hiring,  on  all  of  the  trials, 
with  the  exception  that,  what  we  may  fairly 
infer  from   the   conversation   between   the 
witness  Skipwith  and   Harvey  detailed   by 
the  former  to  the  jury,  in  Harvey  v.  Skip- 
with A  others,  and  on  the  third  trial  in  this 
case,  is,  in  the  certificate  of  the   facts  ap- 
pearing  on    the   second   trial   in  this  case, 
explicitly  stated  by  the   court  to  have  been 
proved;    the   certificate   in   that   particular 
being  that  the  witness  proved  that  he  *  *con- 
cluded  with  Harvey  a  contract  for  the  hiring 
of  the  negro  Jefferson,  such  as  is  set  out  in 
the  plaintiff's   declaration."     On   each  oc- 
casion the   Circuit  court  properly  refused, 
as  it  seems  to  me,  to  adopt  the  narrow  and 
restricted    interpretation    of   the    contract 
contended  for  by  Harvey.     I  cannot  under- 
take to  say  that   the  parties,  in  veiw  of  the 
danger    attending    the    use    of   powder  by 
even    the   most  prudent   and  cautious 

417  *^persons,  and  with  a  knowledge  of  the 
notorious  improvidence   and  careless- 
ness of  our  negro   slaves,   did  not   mean  to 
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guard,  not  only  ag^ainst  the  employment  of 
the  slave  in  blasting,  but  also  against  his 
being  allowed  to  use  or  handle  powder  in 
an;  manner.  The  injury  complained  of  is 
clearly  proved  to  have  been  a  consequence 
of  a  departure  by  the  plaintiff  in  error  from 
the  terms  of  his  contract :  a  consequence  by 
no  means  unnatural  or  extraordinary,  but 
rather  affording  only  another  illustration  of 
the  dangerous  nature  of  the  subject,  the  use 
of  which  by  the  slave  in  any  way  is  by  the 
letter  of  the  contract  forbidden.  I  see  no 
warrant  for  saying  that  this  consequence  is 
one  which  does  not  fall  within  the  true 
scope  and  purview  of  said  contract. 

I  see  no  error  in  the  proceedings,  and  am 
for  affirming  the  judgment. 

The  other  judges  concurred  in  the  opinion 
of  Daniel,  J. 

Judgment  affirmed. 


418 


*Roy  &  als.  v.  Roy's  Ex'or. 

October  Term,  1808,  Richmond. 


I.  Wm^-Ologrmvh— Signing— Tetimtw^m  Nane  at  tba 

C>M—  n w  mt  nt.*— In  an  olograph  will  the  writing 
of  toe  name  of  the  testator  at  the  commencement 
of  tbe  paper,  is  an  equivocal  act  and  therefore  is 
not,  of  itself,  a  snfflcient  siffninff  of  the  paper  to 
constitnte  it  his  will. 

a.  S—a— StiBfi  SaoM  —  BndorsciBent.— The  paper 
beinff  folded  np  and  endorsed  by  the  testator,  with 
bis  name  as  his  "R's  will,'*  is  not  a  sufficient 
iigninff. 

J.  Sana— Saaie— Probate— Costs  ot— Such  a  paper 
beinff  offered  for  probate  by  the  nominated  execu- 
tor, and  its  probate  opposed  by  some  of  the  next  of 
kla,  the  costs  should  be  paid  out  of  the  estate. 

This  was  a  supersedeas  to  the  judgment 
of  the  Circuit  court  of  Bedford  county,  ad- 
mitting to  probate  a  paper  writing  as  the 
last  will  of  David  M.  Roy ;  and  it  being 
proved  that  the  paper  as  well  as  the  en- 
dorsement upon  it  was  wholly  in  the  hand- 
writing of  David  M.  Roy,  the  only  question 
in  this  court  was  whether  it  was  so  signed 
by  the  testator  as  to  make  it  his  will. 

The  paper  is  obviously  written  by  a  very 
illiterate  man.  It  commences — I  David  M. 
Rot  do  indever  to  make  my  last  will  and 
testament.  It  then  proceeds  through  seven 
clauses  to  dispose  of  his  property  to  his 
sister  Katharine  8.  Moore  wife  of  Goodrich 
Moore,  and  her  children,  and  to  his  brother 
Samuel  T.  Roy.  It  is  then  dated  Septem- 
ber 9th,  1858 ;  and  after  the  date  is  a  clause 
J|ppointing  Goodrich  Moore  his  executor. 
The  testator's  name  does  not  appear,  except 

at  the  commencement. 
419  •This  writing  is  upon  a  sheet  of 
letter  paper,  commencing  on  the  first 
page  and  ending  about  the  middle  of  the 
next:  and  the  paper  was  folded  in  the  form 
of  a  letter  so  that  the  third  page   was   out- 

*See  the  principal  case  cited  in  McBride  v.  McBride, 
»Oratt.488:  Warwick  v.  Warwick,  86  Va.0oe.  10  S. 
E.  Rep.  SIS:  8  Va.  D.  Rear.  470. 

See  also.  Ramsey  y.  Ramsey,  18  Oratt.  6M. 


side,  and  the  words,  *^  David  M.  Roy's 
will,"  is  about  the  middle  of  the  third  page 
when  the  paper  is  unfolded.  It  was  found 
in  a  pocket  book  of  the  deceased  which  waa 
locked  up  in  his  trunk. 

The  paper  was  offered  for  probate  by 
Goodrich  Moore  the  nominated  executor 
therein,  and  its  probate  was  contested  by 
the  nephews  of  the  testator. 

Wingiield,  for  the  appellants. 
Goggin  and  Kean,  for  the  appellee. 

AIvI^EN,  P.,  delivered  the  opinion  of  the 
court: 

The  question  presented  by  the  record  in 
this  case  is  whether  the  paper  propounded 
for  probate  as  the  olograph  will  ot  David 
M.  Roy  has  been  executed  in  the  mode  pre- 
scribed by  law. 

The  Code  of  1849,  ch.  122,  {  4,  requires 
that  the  will  shall  be  signed  by  the  testa- 
tor, or  by  some  other  person  in  his  presence 
and  by  his  direction,  in  such  manner  as  to 
make  it  manifest  that  the  name  is  intended 
as  a  signature^ 

In  Ramsey  A  als.  v.  Ramsey's  ex'or,  13 
Gratt.  664,  it  was  held  that  the  name  of  a 
testator  at  the  commencement  of  an  olograph 
will  is  an  equivocal  act,  and  unless  it  ap- 
pears affirmatively  from  something  on  the 
face  of  the  paper,  that  it  was  intended 
as  his  signature,  it  is  not  a  sufficient  sign- 
ing under  the  statute.  In  that  case  Judge 
Daniel,  delivering  the  opinion  in  which  all 
the  judges  concurred,  after  reviewing  and 
commenting  upon  the  decision  and  opin- 
ions of  the  judges  who  delivered  opinions 
in  the  case  of  Waller  v.  Waller,  1  Gratt. 
454,  upon  the  reports  of  the  revisers, 
420  and  referring  to  Judge  *Lomax's  ex- 
position of  the  statute,  3  Ltom.  Dig.  2d 
ed.  {  35,  p.  70,  observed  that  '*he  thought 
there  was  no  serious  difficiilty  in  coming 
to  the  conclusion  that  the  act  recognizes 
no  will  as  sufficiently  signed  unless  it  ap- 
pears affirmatively  from  the  position  of  the 
signature,  as  at  the  foot  or  end,  or  from 
some  other  internal  evidence  equally  con- 
vincing, that  the  testator  designed  by  the 
use  of  the  signature  to  authenticate  the 
instrument." 

It  appears  in  this  case  that  the  instru- 
ment propounded  was  in  the  handwriting 
of  the  deceased ;  that  it  was  written  on  a 
sheet  of  letter  paper,  the  body  of  the  writing 
commencing  on  the  first  page  and  ending 
about  the  middle  of  the  next ;  that  the  paper 
was  folded  so  that  the  third  page  was  out- 
side ;  that  after  the  death  of  the  deceased 
the  paper  was  found  in  a  pocket  book  in  a 
trunk  of  the  deceased;  that  there  were 
bonds,  receipts  and  other  papers  in  the 
pocket  book;  that  when  found  the  paper 
was  folded  up  in  the  form  of  a  letter,  and 
the  words  David  M.  Roy's  will  endorsed  on 
the  back,  being  about  the  middle  of  the 
third  page  when  the  paper  is  unfolded. 
The  words  endorsed  were  in  the  hand  writ- 
ing of  the  deceased.  The  name  of  the  de- 
ceased is  not  signed  at  the  foot  or  end  of  the 
writing.  A  date  is  attached  and  after  the 
date  a  clause  added  appointing  an  executor. 
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The  instrument  does  not  profess  to  dispose 
of  nor  does  it  appear  that  it  does  dispose  of 
the  whole  of  his  estate ;  and  it  has  no  re- 
siduary clause.  Upon  this  proof  the  case  is 
nearly  alike  to  the  case  of  Ramsey  v.  Ram- 
sey. The  will  there  had  more  of  the  marks 
of  a  complete  and  concluded  act  than  this. 
In  that  case  he  declared  he  thereby  made 
his  last  will  and  testament  in  the  manner 
and  form  following.  The  will  disposed  of 
all  his  estate,  appointed  an  executor  to  that 
his  last  will  and  testament  and  revoked  all 
former  wills,  and  was  dated.  It  was  care- 
fully preserved,  was  found  in  the  pocket- 
book  of  the  deceased  locked  up  in  his 

421  drawer,  *^folded   up   in  the   form  of  a 
letter  and   sealed   with   a  wafer,  but 

without  endorsement  of  any  kind. 

It  is  insisted,  however,  in  this  case  that 
the  endorsement  on  the  third  page  in  these 
words  ** David  M.  Roy's  will,**  proved  to  be 
in  the  handwriting  of  the  deceased, 
amounted  to  a  signing  in  such  manner  as 
to  make  it  manifest  that  the  name  was  in- 
tended as  a  signature  to  give  authenticity 
to  the  paper.  Or  if  it  cannot  be  regarded 
as  a  signature,  that  it  was  intended  to  rec- 
ognize the  signature  of  the  name  in  the 
body  of  the  will  as  a  signing. 

The  argument  pre-supposes  that  the  de- 
ceased was  aware  of  the  necessity  of  a  sign- 
ing to  give  it  authenticity  and  to  show 
that  it  was  a  final  and  concluded  act.  If  so 
it  is  very  improbable  that  he  would,  instead 
of  signing  his  name  at  the  end  of  the  writ- 
ing in  the  usual  manner,  have  written  it 
on  the  middle  of  the  next  page,  leaving  two 
half  pages  blank  from  where  the  writing 
terminated  in  the  middle  of  the  second  to  the 
middle  of  the  third  page ;  a  space  to  have 
written  as  much  nearly  as  was  written  in 
the  body  of  the  instrument;  or  that  he 
should  have  endorsed  these  words  on  the 
paper  for  the  purpose  of  making  it  manife&t 
that  the  name  in  the  body  of  the  instru- 
ment was  intended  as  a  signature,  when 
the  name  itself  written  at  the  end  of  the 
instrument  would  have  concluded  all  inquiry 
as  to  the  intention. 

May  it  not  rather  be  inferred  that  the 
paper  was  a  draft  for  further  consideration. 
It  seems  that  the  instrument  was  not  re- 
garded as  final  when  the  date  was  added, 
for  the  clause  appointing  the  executor  fol- 
lows immediately  thereafter,  and  the  in- 
strument may  have  been  left  in  its  present 
condition  with  the  veiw  of  adding  new  pro- 
visions as  they  occurred  to  his  mind;  as 
was  the  case  in  respect  to  the  clause 

422  appointing  his  executor.  It  *is  an 
unusual  mode  of  signing  or  authenti- 
cating a  paper  as  a  concluded  act,  by  en- 
dorsing the  name  of  the  person  executing 
in  on  the  back.  Such  endorsement  is 
usually  made  as  a  label  or  mark  to  distin- 
guish it  from  other  papers,  and  probably  it 
never  occurred  to  the  deceased  that  it  was  to 
have  any  other  function  on  this  case.  It  is 
at  the  most  equivocal,  and  being  so  is  ruled 
by  the  case  of  Ramsey  v.  Ramsey. 

In  olograph  wills  there  is  no  publication 
by  the  signing   and  acknowledgment,  and 


the  attestation  of  witnesses  in  the  manner 
prescribed  by  the  statute;  the  signing  is 
the  only  evidence  that  it  is  a  final  and 
concluded  act.  In  an  instrument  purporting 
to  be  an  attested  will  the  proof  must  come 
up  to  the  requisitions  of  the  law ;  the  court 
cannot  dispense  with  any  of  the  formalities 
made  essential  by  the  act.  In  England 
the  signing  at  the  foot  or  end  is  alone  the 
index  of  intention  by  the  statute  of  Vic- 
toria; and  the  manifest  intention  of  the 
signature  wherever  placed  is  the  rule  in 
Virginia,  and  as  was  said  in  Ramsey  v. 
Ramsey,  it  was  intended  by  our  legislature 
to  furnish  a  rule  in  respect  to  the  signa- 
ture, which,  whilst  it  would  have  all  the 
certainty  of  the  British  statute,  would  jet 
let  in  wills,  which  though  not  signed  at  the 
foot  or  end,  might  be  signed  in.  such  a 
manner  as  to  afford  internal  evidence  of  au- 
thenticity equally  convincing.  The  en- 
dorsement here  does  not  furnish  such  inter- 
nal evidence,  and  I  therefore  think  the 
Circuit  court  erred  in  admitting  the  paper 
to  probate. 

The  sentence  should  be  reversed  with 
costs;  and  this  court  proceeding  to  give 
such  sentence  in  the  premises  as  the  Cir- 
cuit court  should  have  given,  it  is  further 
declared  that  the  paper  writing  aforesaid 
propounded  for  probate  as  and  for  the  last 
will  and  testament  of  said  David  M.  Roy 
deceased,  has  not  been  signed  by  the  de- 
ceased or  by  some  other  person  in  his 
423  presence  and  by  *his  direction  so  as  to 
make  it  manifest  that  the  name  was 
intended  as  a  signature,  and  that  probate 
of  the  paper  be  refused ;  and  that  the  costs 
of  both  parties  in  said  Circuit  court  be  a 
charge  on  and  to  be  paid  out  of  the  estate 
of  said  decedent. 

MONCURE,  J.  dissented. 

Judgment  reversed. 


424 


*Th6  James  River  and  Kanawha  Com- 
pany v.  Lee. 

Samev.  Wortham. 

Samev.  Macfarland. 

October  Term,  1863,  Richmond. 

(Absent,  ROBBBTSON,  J.) 
Ejectment— Office  Judgmeot— Bnqairy  of  DaawKce.*— 

An  office  judflrment  ia  an  action  of  ejectment  does 

*EJectment-^ffice  Judgment— Enquiry  of  DniBnf«& 

—For  the  proposition  that  an  office  jndirment  in  an 
action  of  ejectment  does  not  become  final  without 
the  intervention  of  a  court  or  Jury;  but  there 
oufiTht,  in  every  such  case,  to  be  an  order  for  an 
enquiry  of  damasres,  the  principal  case  is  cited  and 
approved  in  the  followinsr  cases:  Smithson  v.  Brings, 
33  Gratt  182;  Hickmau  v.  B.  &  O.  R.  Co.,  80  W.  Va. 
296,  4  S.  E.  Rep.  657;  McCann  v.  Riffhter,  34  W.  Va. 
186,  12  S.  E.  Rep.  501. 

In  Commercial  Union,  etc.,  Co.  v.  Everhart,  88  Va. 
956,  14  S.  E.  Rep.  836.  It  is  said:  "In  James  River  ft 
Kanawha  Co.  v.  Lee,  16Qratt  429,  it  is  said:  These 
cases  clearly  show  that  under  the  Code  of  1819  the 
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not  become  final  wlthoat  tbe  interrentioxi  of  the 
court  or  a  jury;  but  tbere  ou^bt  in  every  sucb 
case,  to  be  an  order  for  an  enquiry  of  damages,  t 

These  were  three  actions  of  ejectment 
brought  in  the  Circuit  court  of  the  city  of 
Richmond,  by  the  appellees  ag^ainst  the 
James  River  and  Kanawha  Company,  to  re- 
cover certain  parcels  of  ground  in  the  city 
of  Richmond.  The  facts  in  relation  to  the 
only  point  decided  by  this  court  are  stated 
in  the  opinion  of  Judge  Moncure. 

A.  Johnston  and  Lyons,  for  the  appellant. 
Macfarland  A  Roberts,  for  the  appellees. 

MONCURB,  J.,  delivered  the  opinion  of 
the  court. 

These  three  cases  are  precisely  alike,  and 
gresent  the  same  questions  for  decision. 
They  were  actions  of  ejectment  brought  in 
the  Circuit  court  of  the  city  of  Richmond. 
In  each  of  them  the  declaration  was  filed 
at  rules,  on  the  first  Monday  in  February, 
1860,  with  proof  of  service  of  notice  thereof 
according  to  law;  and  thereupon 
425  *was  entered  a  rule  upon  the  defend- 
ants to  appear  and  plead  at  the  next 
rule  day.  At  which  day,  to-wit :  on  the 
first  Monday  in  March,  1860,  the  defendants 
having  failed  so  to  appear  and  plead, 
though  duly  served  with  a  copy  of  said  rule, 
their  default  was  entered  and  judgment 
given  against  them.  At  the  next  term  of 
the  court,  and  after  the  fifteenth  day 
thereof,  the  defendants  appeared  and  moved 
the  court  for  leave  to  plead  to  issue,  and 
set  aside  the  office  judgment ;  but  the  court, 

award  of  a  writ  of  enquiry  was  necessary  in  every 
case  of  an  office  Jndflrment  aeainst  a  defendant,  ex- 
cept tbe  case  of  an  action  of  debt  upon  an  instru- 
ment of  writinfiT  for  the  payment  of  an  ascertaioed 
sum  of  money  absolutely  and  anconditionally/ 
The  statute  has  been  extended  so  as  to  include 
indorser  as  well  as  drawer  of  a  negotiable  note, 
and  In  tbe  present  statute  tbe  words  'action  of  debt* 
haTe  disappeared,  and  'any  action  upon  a  bond  or 
other  writlnjr  for  the  payment  of  money'  appear  in 
lieu  thereof.  Tbe  statute  means  other  writinflrs 
like  a  bond  for  tbe  payment  of  a  sum  ascertained 
and  certain." 

In  George  Campbell  Co.  v.  Oeorare  Angus  &  Co.,  91 
Va.  188.  22  S.  E.  Rep.  1«7,  it  is  said:  "An  order  of 
Inqniry  of  damasres,  where  it  is  necessary,  is  con- 
fined to  ca»es  where  the  defendant  has  not  appeared 
and  pleaded.  Where  an  issue  is  made  by  the 
pleadings,  and  it  is  tried  by  a  jury,  then  tbe  Jury, 
at  the  same  time  that  they  try  the  issue,  assess  the 
damages:  so  that  in  such  case  no  writ  of  inquiry  is 
necessary.  This  is  the  usual  and  immemorial 
practice.  Stephen  on  Pleading,  127;  4  Minor's  In- 
stitntcs  (M  Ed,)  pt.  1,  956;  1  Barton's  Law  Practice, 
5«4;  James  River  &  Kanawha  Co.  v.  Lee.  16  Oratt 
^:  Rees  t.  Conococheagne  Bank,  6  Rand.  820. 
It  will  be  seen  from  an  examination  of  tbe  cases 
relied  on  by  counsel  for  the  plaintiff  in  error  that 
they  were  all  cases  in  which  no  plea  had  been 
filed,  and  tbe  Jud<nnent  was  by  default.  They  are 
not  therefore  pertinent  to  the  case  at  bar."  See 
generally  monographic  note  on  "Ejectment" 

^See  the  statutes  quoted  in  the  opinion  of  Judob 
MoircirBB. 


being  of  opinion  that  the  office  judgment 
became  final  on  the  fifteenth  day  of  the 
term  (under  section  44  of  chapter  171  of  the 
Ck)de),  not  having  previously  been  set  aside, 
overruled  the  said  motion ;  to  which  opinion 
and  decision  'of  the  court  the  defendants 
excepted:  and  they  afterwards  applied  for 
and  obtained  a  supersedeas  to  the  judgment. 

It  is  contended  that  the  judgment  is  erro- 
neous on  one  of  two  grounds,  viz :  1st,  that 
section  44,  of  chapter  171  of  the  Code,  does 
not  apply  to  an  action  of  ejectment;  and, 
if  it  does,  2ndly,  that  it  was  competent 
for  the  court  after  the  fifteenth  day  of  the 
term,  for  good  cause  shown,  to  permit  the 
defendants  to  plead  to  issue  and  set  aside 
the  office  judgment;  and  good  cause  was 
in  fact  shown. 

We  will  proceed  to  consider  the  first  of 
these  grounds  to  wit ;  Whether  the  said 
section  applies  to  an  action  of  ejectment. 
It  is  in  these  words: 

** Every  judgment  entered  in  the  office  in 
a  case  wherein  there  is  no  order  for  an  en- 
quiry of  damages,  and  every  non-suit  or 
dismission  therein,  shall,  if  not  previously 
set  aside,  become  a  final  judgment,  if  the 
case  be  in  the  general  or  a  Circuit  court,  of 
the  last  day  of  the  next  term,  or  the  fif- 
teenth day  thereof  (whichever  shall  happen 
first),  and  if  it  be  in  a  county  or  corporation 
court,  of  the  last  day  of  the  next  quarterly 
term,  and  have  the  same  effect,  by  way 
of  lien  or  otherwise,as  a  judgment 
426  *rendered  in  the  court  at  such  term. 
Every  such  judgment  for  any  plaintiff 
shall  be  for  the  principal  sum  due,  with  in- 
terest thereon  from  the  time  it  became 
payable  (or  commenced  bearing  interest) 
till  payment,  unless  it  be  in  such  action 
as  is  mentioned  in  the  11th  section  of 
chapter  144,  in  which  case  it  shall  be  ac- 
cording to  that  section." 

The  above  section,  it  will  be  perceived, 
is  expressly  confined  to  office  judgments  in 
cases  wherein  there  is  no  order  for  an  en- 
quiry of  damages,  and  the  question  at  once 
arises,  what  are  those  cafies?  The  next  two 
preceding  sections  answer  the  question. 
The  42d  section,  providing  for  an  office 
judgment  against  a  defendant  in  default, 
directs  that  ** judgment  shall  be  entered 
against  him,  with  an  order  for  the  damages 
to  be  enquired  into,  when  such  enquiry 
is  proper."  The  43d  section  is  in  these 
words : 

**  There  need  be  no  such  enquiry  in  an 
action  of  debt  upon  any  bond  or  other  writ- 
ing for  the  payment  of  money,  or  against 
the  drawer  or  endorsers  of  a  bill  of  exchange 
or  negotiable  note,  or  in  action  of  debt  or 
scire  facias  upon  a  judgment  or  recogni- 
zance.'* 

Then  follows  the  44th  section  before  re- 
cited, commencing  with  the  words,  **Every 
judgment  entered  in  the  office  in  a  case 
wherein  there  is  no  order  for  an  enquiry  of 
damages;*'  thus  obviously  referring  to  the 
cases  mentioned  in  the  43d  section,  and 
having  the  same  meaning  as  if  the  44th 
section  had  commenced  in  these  words: 
**Every  judgment  entered  in  the  office  in  an 
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action  of  debt  upon  bond  or  other  writing 
for  the  payment  of  money,"  Ac,  as  set 
out  in  the  43d  section.  That  the  44th 
section  was  intended  to  be  confined  to 
those  cases,  is  further  shown  by  the  latter 
branch  of  the  section,  which  "declares,  that 
**Bvery  such  judgment  for  any  plaintiff 
shall  be  for  the  principal  sum  due,  with 
interest  thereon    from    the    time    it 

427  became    payable,"   Ac.      *The  terms 
**every   such   judgment"    here   used, 

relate  to  the  terms,  *"every  judgment," 
Ac. J  in  the  former  branch  of  the  section; 
and  the  words,  **  shall  be  for  the  principal 
sum  due,'  &c.,  are  strictly  applicable  only 
to  such  actions  as  are  mentioned  in  the 
43d  section. 

The  43d  section  is  the  only  law  which 
dispenses  with  the  necessity  for  an  enquiry 
of  damages ;  which,  therefore,  is  necessary 
in  every  case  not  enumerated  in  that  sec- 
tion, of  an  office  judgment  against  a  defend- 
ant. Before  the  enactment  of  that  section, 
such  an  enquiry  was  dispensed  with,  only 
in  an  action  of  debt  upon  a  bond,  bill, 
promissory  note,  or  other  writing  for  the 
payment  of  money  or  tobacco.  In  every 
other  action  in  which  a  judgment  was 
obtained  in  the  office  by  the  plaintiff,  an 
order  for  an  enquiry  of  damages,  was  made 
at  the  same  rule  day  at  which  the  con- 
ditional judgment  was  affirmed,  l  Rob. 
Pr.  old  ed.  p.  170.  And  the  law  declared, 
that  '^all  judgments  by  default,  obtained 
in  the  office  for  want  of  appearance  of  plea, 
in  which  no  writ  of  enquiry  shall  be 
awarded,  and  which  shall  not  be  set  aside 
on  some  day  of  the  next  succeeding  term ; 
and  all  non-suits  and  dismissions  obtained 
in  the  office  and  not  so  set  aside,  shall  be 
considered  as  final  judgments  of  the  last 
day  of  the  term,  and  executions  may  issue 
thereupon  accordingly,"  Ac.  1  R.  C.  1819, 
p.  508,  {  79.  There  have  been  several  de- 
cisions of  this  court  upon  the  construction 
of  that  law ;  most  of  which  are  stated  in  1 
Rob.  Pr.  cited  supra. 

In  Hunt,  Ac,  v.  McRae,  6  Munf.  454,  the 
declaration  was  in  debt  for  money  lent,  but 
said  nothing  of  any  contract  in  writing, 
and  a  judgment  was  confirmed  in  the  office 
which  became  final.  This  court  was  of 
opinion,  that  the  judgment  was  erroneous, 
.in  being  made  final  on  a  declaration  claim- 
ing a  debt  due  for  money  loaned,  and  not 
alleged  to  be  founded  on  any  specialty,  bill, 
or  note  in  writing.      It  was  therefore 

428  reversed,    and   *the   cause   remanded 
for  a  writ  of  enquiry  to  be  executed, 

unless  the  defendant  should  plead  to  issue. 
In  Metcalfe  v.  Battaile,  Gilm.  191,  it  was 
held  that  a  negotiable  note  was  not,  as  to 
the  indorser,  a  note  for  the  payment  of 
money,  within  the  meaning  of  the  law  in 
question ;  and  that,  consequently,  judgment 
could  not  be  rendered  in  such  case,  without 
the  intervention  of  a  jury.  That  was  an 
action  of  debt  against  the  indorser  of  the 
note;  whose  contract,  the  court  said,  was 
not  a  writing  for  the  payment  of  money 
absolutely,  but  a  collateral  contract  to  pay 
it  under  certain  circumstances. 


In  Hatcher  v.  Lewis,  4  Rand.  152,  a  joint 
action  of  debt  was  brought  against  drawer 
and  endorsers  of  a  negotiable  note,  and  it 
was  held  that  an  office  judgment  could  not 
be  confirmed  against  all  or  either  of  the 
defendants  without  a  writ  of  enquiry. 

In  Rees  v.  Conococheague  Bank,  5  Id. 
326,  the  action  was  against  the  maker  of 
a  note,  which  was  protested  for  non-pay- 
ment, and  the  protest  had  this  indorsement 
upon  it,  '*$550  has  been  received,  at  sundry 
times,  on  account  of  the  within  note,  July 
19th,  1819."  An  office  judgment  was  en- 
tered for  the  whole  amount  of  the  note, 
without  allowing  the  credit.  There  was 
reason  to  believe  that  the  plaintiff  intended 
to  contest  the  credit.  This  court  was  of 
opinion,  that  '^a  final  judgment,  when  no 
plea  is  filed,  may  be  rendered  in  the  office 
at  rules  for  principal  and  interest,  when  the 
action  is  founded  upon  any  instrument  in 
writing  for  the  payment  of  an  ascertained 
sum  of  money.  But  if  the  plaintiff,  by 
any  paper  filed  by  himself,  shows  that  the 
defendant  is  entitled  to  a  credit,  the  judg- 
ment ought  either  to  be  entered  subject  to 
such  credit,  or,  if  the  plaintiff  refuses  to  take 
a  judgment  in  that  way,  a  writ  of  enquiry 
should  be  awarded. ' '  And  accordingly  the 
judgment  was  reversed,  and  the  cause  re- 
manded with  direction  to  award  a  writ 
of  enquiry. 

429  *In  Shelton's  ex'ors  v.  Welsh's 
adm'rs,  7  Leigh  175,  the  action  was 
debt  upon  a  decree ;  and  an  office  judgment 
was  entered  and  confirmed  for  the  amount 
of  the  decree.  This  court  held  that  it  was 
error  to  enter  judgment  in  the  office  without 
awarding  a  writ  of  enquiry. 

These  cases  clearly  show  that  under  the 
Code  of  1819,  the  award  of  a  writ  of  enquiry 
was  necessary  in  every  case  of  an  office 
judgment  against  a  defendant,  except  the 
case  of  an  action  of  debt  upon  an  instrument 
of  writing  for  the  payment  of  an  ascer- 
tained sum  of  money,  absolutely  and  un- 
conditionally. The  present  Code,  ch.  I7l,  { 
43,  seems  to  have  made  no  other  change  in 
this  respect  than  to  extend  the  exception  to 
an  action  of  debt  against  endorsers,  as  well 
as  the  drawer,  of  a  bill  of  exchange  or  nego- 
tiable note ;  and  to  an  action  of  debt  or  scire 
facias  upon  a  judgment  or  recognizance ; 
in  which  cases  it  had  been  held,  as  we  have 
seen,  that  a  writ  of  enquiry  was  necessary, 
under  the  Code  of  1819.  It  follows,  there- 
fore, that  an  order  for  an  enquiry  of  dam- 
ages is  necessary,  under  the  present  Code, 
when  an  office  judgment  is  entered  against 
a  defendant  in  ejectment ;  unless,  as  is  con- 
tended, there  be  something  in  chapter  135 
of  the  Code,  concerning  **the  action  of 
ejectment,"  which  dispenses  with  the  neces- 
sity for  such  an  order.  Liet  us  examine 
that  question. 

That  chapter  makes  most  important  and 
radical  changes  in  the  nature  of  the  action 
of  ejectment.  It  abolishes  the  fictitious 
features  of  the  action ;  requires  it  to  be  con- 
ducted in  the  names  of  the  real  parties; 
gives  it  the  effect  of  a  writ  of  right,  as  well 
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as  of  an  action  of  ejectment  under  the  for- 
mer law ;  applies  it  to  the  recovery  of  dower, 
and  to  the  recovery  not  only  of  the   princi- 
pal subject  itself  of  the  action,  but  of  the 
mesne  profits,   Ac,    which    Were  formerly 
recoverable  only  in  an   action   of   trespass 
therefor,  brought   after  the  conclusion  of 
the   action  of  ejectment;   makes  the 
430     judgment  in  the  action  *conclusive  as 
to  the  title  or  rig-ht  of  possession  estab- 
lished therein,  subject  to  a  saving  in  f^or 
of  persons  under  disability ;  and  abolishes 
real  actions.     It  may  well  be  supposed  that 
a  law  having  such  important  objects  in  view 
would  be  carefully  framed,  and  would  not 
dispense  with  any  precaution  which  might 
be  necessary  to  prevent  injustice.     Accord- 
ingly   we     find    that    it   contains    minute 
details  as  to  the  parties,   pleadings,  proofs, 
and  other   proceedings  in  the  action,   and 
expressly     requires     the    defendant   to    be 
served,  not  only  with  the  declaration,  and 
notice  of  the  filing  thereof,  but  afterwards 
also,    with    a    rule   to   appear    and    plead. 
It   is  true    that    the    law    authorizes    the 
declaration     to    be     filed    at    rules,  or   in 
court,   instead     of  in   court   only,    as   un- 
der   the   old    law;    and     section    12    pro- 
vides,  that    ^'upon   filing   the    declaration 
with  proof  of' the  service  of  notice  thereof 
as  aforesaid,  the  plaintiff  shaU  be  entitled* 
to  a  rule  upon  the  defendant,  to  appear  and 
plead  at  the  next  rule  day  if  the  declaration 
be  filed  at  rules,  or  if  filed  in  court  to  appear 
and  plead  within  such  time  as  shall  be  pre- 
scribed by  the  court ;  and  if,  upon  service  of 
such  rule,  he  shall  fail  so  to  appear  and  plead, 
his  default  shall  be  entered  and  judgment 
given  against  him."     But  the  only  object 
of  the  law  in  authorizing  these  proceedings 
at  rules,  seems  to  be,  to  place  the  action  of 
ejectment  on  the  footing  of  other  actions  in 
that  respect,  and   to  enable   the  parties  to 
mature  the  pleadings   and   have   the  case 
ready  to  be  disposed  of  at   the  next   term. 
It  could  not  have  been  intended,  by  impli- 
cation merely,  to  effect  so  radical  a  change 
in  the  law  as  to  authorize  an  office  judgment 
against  a    defendant    in   ejectment   which 
would  become  a  final  judgment  of  the  suc- 
ceeding term  of  the  court,  by  mere  operation 
of  law,  without  the  intervention  of  the  court 
or  a  jury.     It  is  true,   there  is   in  the   said 
chapter    no    direction    for    an    enquiry   of 
damages  after  judgment  by   default  is 
^1   entered  at  rules ;  but  it  is  *also  true  that 
there  is  no  direction  therein  that  the  of- 
fice judgment  shall  become  final  on  the  last 
day  of  the  next  term  or  the  ISth  day  thereof, 
if  not  previously  set  aside.    In  these  respects 
the  case  was  left  to  be  governed  by  chapter 
*jji  i  42,  as  to  office  judgments  generally. 
The  direction   for  an  office  judgment,   im- 
plied no  direction  to  dispense  with  a  writ  of 
enquiry.    Wherever  pleadings  are  matured 
*t  mles,  there  may  be  judgment  by  default 
at  mles.     Wherever  a  writ  of  enquiry  is 
awarded  at  rules,  it  is  founded  on  a   judg- 
ment by  default  in  the  office.     So  that,   a 
direction  in  the  law  that   the  defendant's 
default   shall   be   entered    and    judgment 
given  against  him"  at  rules,   leaves  unde-  | 


cided  the  question,  whether  a  writ  of  en- 
quiry is  to  be  awarded  or  not,  being  perfectly 
consistent  with  either  alternative. 

Anciently,  the  action  of  ejectment  had  no 
other  object  but  to  recover  damages  by  a 
lessee  against  any  person  who  ousted  him 
of  his  term.  Afterwards,  complete  justice 
was  done  in  the  action  by  applying  it  to  the 
recovery,  as  well  of  the  term  itself,  as  of 
damages  for  the  ouster  and  detention.  Still 
later,  it  was  used  mainly  for  trying  titles, 
and  a  string  of  legal  fictions  was  invented 
to  make  it  available  for  that  purpose.  In 
this  last  phase,  the  title  or  possession  of  the 
subject  was  the  only  substantial  object  of 
the  suit,  and  damages  for  the  ouster  and 
detention,  though  still  declared  for,  were 
merely  nominal  in  the  action  itself,  but 
were  recoverable  in  a  separate  action  of  tres- 
pass for  mesne  profits.  The  present  Code 
dispenses  with  the  necessity  of  pn  action  of 
trespass  for  mesne  profits,  and  makes  the 
damages  recoverable  in  the  action  of  eject- 
ment. It  requires  the  declaration  to  claim 
damages,  and  provides  that  ^4f  the  plain- 
tiff file  with  his  declaration  a  statement  of  ' 
the  profits  and  other  damages  which  he 
means  to  demand  and  the  jury  find  in  his 
favdr,  they  shall  at  the  same  time,  unless  the 

court  otherwise  order,  assess  the  dam- 
432     ages  *for  mesne  profits  of  the  land  for 

any  period  not  exceeding  five  years  pre- 
viously to  the  commencement  of  the  suit  un- 
til the  verdict,  and  also  the  damages  for  any 
destruction  or  waste  of  the  buildings  or  other 
property,  during  the  same  time  for  which 
the  defendant  is  chargeable.*'  Chap.  135, 
i  30.  Certainly,  if  such  a  statement  be 
filed,  an  order  for  an  enquiry  of  damages 
would  be  necessary.  Id.  {31.  And  so  also 
is  such  an  order  necessary,  though  no  such 
statement  be  filed,  if  the  right  or  title  of 
the  plaintiff  expired  after  the  commence- 
ment of  the  suit;  in  which  case  the  law 
provides,  that  ^*  judgment  shall  be  entered 
for  his  damages,  sustained  from  the  with- 
holding of  the  premises  by  the  defendant, 
and  as  to  the  premises  claimed  the  judg- 
ment shall  be,  that  the  defendant  go  thereof 
without  day."  Id.  {  28.  In  the  latter  case 
the  plaintiff  is  certainly  entitled  to  his 
costs,  and  the  mode  of  recovering  them  is  by 
continuing  the  prosecution  of  the  suit  for 
the  damages.  He  is  at  least  entitled  to 
nominal  damages;  and  the  only  mode  of 
recovering  nominal  damages,  where  there 
is  a  judgment  by  default,  is  by  an  enquiry 
of  damages.  'That  a  plaintiff  is  entitled 
only  to  nominal  damages,  is  not  of  itself 
a  sufficient  reason  why  there  should  not  be 
an  enquiry  of  damages.  No  action  of  debt 
sounds  in  damages ;  and  yet  an  order  for  an 
enquiry  of  damages  is  necessary  in  every 
action  of  debt  in  which  there  is  an  office 
judgment,  except  those  enumerated  in  the 
Code,  ch.  171,  {  43;  and  is  necessary  even 
in  those  cases,  if  there  be  any  apparent 
uncertainty  as  to  the  amount  of  the  debt, 
or  of  the  credits  applicable  thereto.  The 
function  of  such  an  enquiry  is,  not  only  to 
ascertain  the  amount  of  damages,  but  to 
remove  any  uncertainty  which  may  exist  as 
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to  the  subject  in  controversy  or  the  amount 
thereof. 

We  conclude,  upon  this  branch  of  the  sub- 
ject, that  an  office  judgment  in  an 
433  action  of  ejectment,  does  not  *become 
final  without  the  intervention  of  the 
court  or  a  jury,  but  there  ought  in  every 
such  case  to  be  an  order  for  an  enquiry  of 
damages;  and  therefore,  that  the  44th  sec- 
tion of  chapter  171  of  the  Code,  is  not 
applicable  to  such  action. 

The  conclusion  to  which  we  have  come 
upon  the  first  ground  of  error,  renders  it 
unnecessary  to  express  any  opinion  upon 
the  other ;  and  it  would  be  improper  to  do 
so,  especially  as  that  ground  impugns  the 
decision  of  this  court  in  Bnder's  ez'ors  v. 
Burch,  15  Gratt.  64,  which  was  a  unanimous 
decision  of  a  court  of  four  judges,  whereas 
the  court  now  sitting  consists  of  but  three. 
As,  however,  the  question  was  argued  by 
the  counsel  in  these  cases,  and  has,  to 
some  extent,  been  reconsidered  by  the  court, 
(all  the  members  of  which  were  also  mem- 
bers of  the  court  that  decided  that  case),  it 
may  be  proper  to  state  that  two  of  the 
judges  now  sitting  entertain  some  doubt  of 
the  correctness  of  that  decision,  and  the 
court  is  therefore  of  opinion  that  a  reargu- 
ment  of  the  question  ought  to  be  heard 
whenever  it  may  come  up  for  decision  before 
a  full  court. 

In  each  of  the  three  cases  the  judgment 
must  be  reversed,  and  the  cause  remanded 
to  the  Circuit  court,  with  instructions  to 
allow  the  plaintiffs  in  error  to  plead  to 
issue  if  they  shall  again  offer  to  do  so,  and 
for  further  proceedings  therein  to  a  final 
judgment,  in  conformity  with  the  foregoing 
opinion. 

Judgment  reversed. 


434      *James  River  and  Kanawha  Company 

v.  Robinson. 

January  Term,  1864,  Richmond. 

(Absent,  Robertson,  J.) 

I.  Pleading  and  Practice— Pleaj  In  Abatement— Eject- 
ment.*—A  plea  in  abatement  is  admissible  in  an 
action  of  ejectment.  The  act  Code  ch.  186,  S  18,  re- 
fers only  to  pleas  in  bar  of  the  action. 

a.  5ame— Same— Pleas  In  Btkr—Qumrt.—Quo're:    If  a 

defendant  may  not  plead  in  abatement  and  in  bar 
at  the  same  time,  the  pleas  beinsr  filed  at  the  proper 
time. 

3.  Same -Same— Waiver  of.- A  defendant  may  waive 
his  plea  In  abatement  and  plead  in  bar  to  the 
action. 

*Pleadinfl:  and  Practice— Abatement— Bar.— In  Rey- 
nolds V.  Cook,  83  Va.  825,  8  S.  E.  Rep.  710.  it  is  said: 
"The  defendant,  it  has  been  held,  may  plead  in 
abatement,  and  may  also  plead  the  general  issue; 
but  matters  in  bar  of  the  action  can  be  set  up 
only  under  a  plea  of  the  latter  kind.  Code  1878,  ch. 
181,  S  18:  Jas.  River  &Kan.  Co.  v.  Robinson,  16  Gratt 
434."  The  principal  case  is  also  cited  in  Delaplain 
V.  Armstronff.  21  W.  Va.  219.  See  ffenerally,  mono- 
graphic note  on  "Ejectment." 
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4.  Same— 5ame— Same— Case  at  Bar.— A  defendant  in 
ejectment  admlttlnfir  that  he  was  mistaken  as  to 
the  matter  pleaded  in  abatement,  and  upon  tbis 
admission  sabmitting  the  issue  upon  the  plea  to 
the  coart,  at  the  same  time  asked  leave  to  file  tbe 
plea  of  "not  guilty."  This  was  in  effect  a  waiver 
of  the  plea  in  abatement,  and  he  should  have 
been  permitted  to  file  the  plea  of  "not  guilty." 

This  was  an  action  of  ejectment  in  the 
Circuit  court  of  the  city  of  Richmond, 
brought  by  Anthony  Robinson  against  the 
James  River  and  Kanawha  Company.  The 
facts  are  stated  in  the  opinion  of  Judge 
Moncure. 

A.  Johnson  and  L/yons,  for  the  appellant. 
Macfarland  A  Roberts,  for  the  appellee. 

MONCURB,  J.,  delivered  the  opinion  of 
the  court : 

This  case  resembles,  in  many  of  its  fea- 
tures, the  three  cases  of  the  James  River 
and  Kanawha  Company  v.  Lee,  v. 
Wortham,  and  v.  Macfarland  recently 

435  *decided  by  this  court.     I^ike  them,  it 
was  an  action  of  ejectment,  brought  in 

the  Circuit  court  of  the  city  of  Richmond. 
The  declaration  was  filed  at  February  rules 
1860,  with  proof  of  service  of  notice  thereof 
according    to  law;  and  thereupon  was   en- 
tered, a  rule  upon  the  defendants  to  appear 
and  plead  at   the    next   rules.     The  defend- 
ants were  duly  served  with  a  copy  of  this 
rule;  but,  instead  of  making  default  as  in 
those  cases,  they  appeared  at  the  next  rules, 
to    wit:     in   March,    1860,    and   pleaded  in 
abatement  the  pendency  of  a  suit  in  chan- 
cery  for   the    recovery   of  the    same    land 
claimed  in  this  action.     At  the  succeeding 
rules,   to  wit :  in  April,    1860,    the   plaintiff 
replied  to  the  plea   in   abatement,  that   the 
land  claimed  in  the  suit  was  not-  the  same 
land  claimed  in  the  action,   as    alleged   in 
the  plea ;  and  issue  was  thereupon   joined. 
The  next  term  of  the  court   commenced  on 
the   10th   of   May,    1860.      On   the   13th   of 
June,  1860,  when  the  cause  was  first  reached 
by  the   court  in  calling   its  docket,    though 
after  the  ISth  day   of  the  term,  the  defend- 
ants tendered  the  plea  of   not   guilty,  and 
moved   the  court   to  allow   the  same   to  be 
filed ;  to  which  motion  the  plaintiff  objected, 
and  the  court  took  time  to  consider.      The 
parties  then,  on  the  same  day,  waived  their 
right   to  have   a   jury  for   the   trial   of  the 
issue  jointly  on  the  plea  in  abatement,  and 
agreed  that  the  whole  matter  of  law  and  fact 
arising  upon  said  issue  should  be  submitted 
to  and  decided  by  the   court.     At   the   next 
term  of  the  court,  to  wit :  in  December,  1860, 
the  counsel    for  the   defendants,   becoming 
satisfied  that  the  land  sought  to  be  recovered 
in  this  action  was  not  the  same  mentioned  in 
the  chancery  suit  referred  to  in    their  plea 
in  abatement,  and  that  their  said  plea  had 
been  filed  under  a  mistake,  into  which  they 
alleged  they  had  been  misled  by  the  vague- 
ness of  the  description   in  the  declaration, 
admitted   the   fact  to  be  so ;  when  the  par- 
ties submitted    the  case   on  the  issue 

436  on  the  plea  in  abatement  *to  the  court 
upon  the  fact  agreed,  that  the  land  in 
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controversy  in  the  suit  in  chancery  was  not 
the    same    as  that    in  controversy    in   this 
action ;  the  counsel  for  the  defendants  still 
insisting  upon   his  right  to  file  the  plea  of 
not  guilty,    and  the  plaintiff  objecting   to 
the  filing  of  the  same  until  the  issue  of  fact 
submitt^  to  the  court  on  the  plea  in  abate- 
ment should   be  decided   by  the  court.     On 
another  day,  after  the  cause  was  submitted 
on  the  fact  agreed,  the  court  expressed  the 
opinion  that  it  should  find  for   the  plaintiff 
on  the  issue  on  the  plea  in  abatement,  and 
that  on  such  finding  it  would  have   to  give 
judgment  for  the  plaintiff  for  the  land  in 
controversy.     Thereupon  the  counsel  for  the 
defendants  asked   leave  to   withdraw   their 
plea  in   abatement,    and  the  court,  feeling 
some  difficulty  upon    the   point,    whether, 
even  if  the   plea   in   abatement  were   then 
allowed  to   be   withdrawn,  the   plea   of  not 
guilty,     which     had   been  tendered    by  the 
defendants,  could  be  legally  filed,  requested 
of  the  counsel  additional  argument  upon  the 
point ;  which  was  had,  and  time  again  taken 
to  consider.     Afterwards,  the  court,  having 
considered  the  motion  for  leave  to  withdraw 
the  plea  in  abatement  and  to  file  the  plea  of 
not  guilty,  was  of  opinion,  "that  after  the 
cause  was  submitted  on  the  facts  agreed  on 
the  plea  in  abatement,  it  became  unneces- 
saiy  to  decide  on  allowing  the  plea  of  not 
guilty  to  be  filed,  because  if  filed  it  would 
be  proper  to  try  the  issue  of  fact  on  the  plea 
in  abatement  before  it  could   try   the  issue 
on  the  plea  of  not  guilty,  and  if  the  finding 
of  the  issue  on  the  plea  in  abatement  were 
for  the  plaintiff,  the  judgment  on  that  find- 
ing would  be  for  the  plaintiff  for  the  land 
in  controversy,  and  hence  the  plea  of  not 
guilty  would  not  be  tried.     If,  on  the  other 
hand,  the  finding  were  for  the  defendants, 
the  judgments    would  be  for    the  defend- 
ants,   and  in  like  manner,  there  would  be 
no  occasion  to  try  the  plea  of  not  guilty. 
And  in  respect  to  the  motion  to  with- 
437     draw  the  plea  in  ^abatement  after  the 
cause  had  been  submitted  to  the  court 
on  the  facts  agreed  on  the  plea  in  abatement, 
and  the  court  had  announced  its  opinion, 
it  was  too  late  then  to  change  the  pleading, 
the  court  having  no  more  power  to  *^change 
the  issue  than  it  would  have  if  the  cause 
had  been  tried  before  a  jury,  the  evidence 
heard,  the   jury   had  retired  and  returned 
into  court  with  their  verdict,  and  then  the 
motion  was    made    to    withdraw  the    plea 
on  which  the  cause  was  tried  and  file   an- 
other;"   and   therefore  the  court   overruled 
the  motion  of  the  defendants  to  be  allowed 
to  withdraw  their  plea  in  abatement,   and 
also  their   motion  to   file   the   plea   of  not 
guilty;  to  which  opinion   and  action  of  the 
cotfft  the  defendants  excepted.      And    the 
court  having    given     final   judgment    for 
the  plaintiff  for  the  land  in  controversy  on 
the  issue  joined  on  the  plea  in  abatement, 
the  defendants    afterwards  applied  for  and 
obtained  a  supersedeas  to  the  judgment. 

This  court  in  deciding  the  three  cases  be- 
fore referred  to  have  gone  very  far  towards 
the  decision  of  this  case.  It  was  held  in 
them  that  an  office  judgment  against  the 


defendant  in  an  action  of  ejectment  cannot 
become  final  by  mere  operation  of  law,  and 
without  the  intervention  of  the  court  or  a 
jury,  but  that  an  order  for  an  enquiry  of 
damages  is  necessary.  So  that  if  in  this 
case  no  plea  in  abatement  had  been  filed  but 
an  office  judgment  entered,  the  defendants' 
plea  of  not  guilty,  though  tendered  after  the^ 
15th  day  of  the  next  term,  ought  to  have 
been  received  by  the  court.  So  also  it 
ought  to  have  been  received  if  the  plea  in 
abatement  had  then  or  previously  been 
withdrawn.  Ought  it  not  to  have  been 
received  in  addition  to  the  plea  in  abate- 
ment? Or  had  not  the  defendants  a  right 
to  waive  or  withdraw  their  plea  in  abate- 
ment, and  did  they  not  in  effect  do  so? 

A  plea  in  abatement  is  admissible  in  an 

action   of  ejectment,   notwithstanding   the 

provision  in  the  Code  chapter  135,   section 

13,  which  declares,  that  **the  defend- 

438  ant  *may  demur  to  the  declaration  as 
in  personal  actions,  or  plead  thereto  or 

do  both.  But  he  shall  plead  the  general 
issue  only,  which  shall  be  that  the  defend- 
ant is  not  guilty  of  unlawfully  withholding 
the  premises  claimed  by  the  plaintiff  in  the 
declaration."  If  the  law  be  otherwise, 
then  the  plea  in  abatement  filed  in  this 
case  was  a  nullity,  and  when  the  defendants 
tendered  the  plea  of  not  guilty,  which  in 
that  view  was  the  only  plea  authorized  by 
the  statute,  it  ought  to  have  been  received. 
But  the  I/egislature  did  not  intend  to  ex- 
clude pleas  in  abatement  in  an  action  of 
ejectment,  and  referred  only  to  matters  in 
bar  of  the  action  in  giving  the  right  to 
**plead  the  general  issue  only."  This 
appears  from  the  whole  section,  and 
especially  the  latter  branch  of  it,  which 
declares  that  ''upon  such  plea  the  defend- 
ant may  give  the  same  matter  in  evi- 
dence and  the  same  proceedings  shall  be 
had  as  upon  a  plea  of  not  guilty  in  the 
present  action  of  ejectment,  except  as 
hereinafter  provided,  and  he  may  also 
give  in  evidence  any  matter  which  if 
pleaded  in  the  present  writ  of  right  would 
bar  the  action  of  the  plaintiff:"  thus  show- 
ing the  legislative  intention  to  dispense 
with  the  necessity  of  special  pleas  in  bar  of 
the  action  by  making  the  general  issues 
sufficiently  comprehensive  to  answer  the 
purpose.  It  surely  could  not  have  been 
designed,  either  to  take  away  all  defences 
in  abatement,  or  to  make  them  available 
under  the  general  issue,  in  ejectment. 

Conceding  then  that  the  plea  in  abatement 
was  admissible  and  valid,  had  not  the 
defendants  a  right  to  plead  not  guilty  in 
addition  thereto? 

It  seems  to  be  well  settled,  at  least  as  a 
general  rule,  that  where  the  defendant 
pleads  in  abatement,  and  the  plaintiff  de- 
murs to  it,  and  the  plea  is  disallowed  by  the 
court,  the  judgment  is  not  final,  but  only 
that  the  defendant  answer  over.  But  if  the 
plaintiff  take  issue  upon  the  plea,  and  it 
be     found     against    the     defendant, 

439  *then  final  judgment  is  given  against 
him.     3  Williams*  Saund.  211  note  (3) ; 

1   Rob.  Pr,  old  ed.  38&-9.      The  reason   as- 
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sig'ned  for  the  difference  is  that  every  man 
is  presumed  to  know  whether  his  plea  be 
true  or  false,  and  the  judgment  ought  to  be 
final  against  him  if  he  pleads  a  fact  which 
he  knows  to  be  false  and  which  is  found  to 
be  false.  But  every  man  is  not  presumed 
to  know  the  matter  of  law  which  is  left  to 
the  judgment  of  the  court  on  a  demurrer. 
Id.  There  are  some  exceptions  to  the  rule, 
as  may  be  seen  by  referring  to  1  Com.  Dig. 
Abatement  I  14  b.  and  I  15.  If  a  plea  in 
abatement  be  tried  by  the  certificate  of  the 
ordinary  against  the  defendant,  it  shall 
only  be  that  he  answer  over.  L/at.  178. 
So  if  the  defendant  pleads  infancy,  and  it 
is  tried  by  inspection  it  shall  only  be  to 
answer  over.  1  L/ev.  163.  So  where  an 
issue  of  nul  teil  record  on  a  plea  in  abate- 
ment is  found  for  the  plaintiff.  1  John  Cas. 
397.  So  on  a  failure  by  defendant  to  pro- 
duce a  record  on  such  issue.  Ltd,  Raym.  550. 
And  upon  a  replication  confessing  and 
avoiding  any  of  the  facts  of  the  plea,  though 
defendant  join  issue  and  it  be  found  against 
him,  the  judgment  is  only  that  he  answer 
over.  Id.  338.  Perhaps  a  question  might 
well  be  raised  whether  this  case  falls  under 
the  general  rule  or  one  of  the  exceptions; 
but  it  is  unnecessary,  and  may  be  conceded 
for  the  present  purpose  that  it  falls  under  the 
general  rule,  and  that  a  judgment  for  the 
plaintiff  on  the  issue  made  up  on  the  plea 
in  abatement,  that  being  the  only  issue  in 
the  case,  would  be  a  final  judgment  for  the 
land  in  controversy  and  not  a  judgment  of 
respondeat  ouster. 

The  Code,  chapter  171,  section  23,  declares 
''that  the  defendant  in  any  action  may  plead 
as  many  as  several  matters  whether  of  law 
or  fact  as  he  shall  think  necessary."  This 
statute  goes  farther  than  the  statute  4  and 
5  Anne,  Ch.  16,  is  very  broad  in  its  terms, 
and  has  received  a  very  liberal  construc- 
tion by  our  courts.  See  the  cases 
440  *cited  in  Code,  and  1  Rob.  Pr.  old  ed. 
217-8.  It  is  certainly  broad  enough  to 
embrace  a  plea  of  the  general  issue  at  the 
same  time  with  a  plea  in  abatement,  and  it 
is  not  perceived  why  a  defendant  may  not 
avail  himself  of  a  defence  in  abatement, 
which  may  be  a  meritorious  defence  and 
bona  fide  made,  though  under  a  mistake 
of  fact,  without  giving  up  his  defence 
under  the  general  issue.  If  this  be  the  true 
construction  of  the  statute,  it  applies  to 
an  action  of  ejectment  as  well  as  other 
actions,  notwithstanding  the  provision  be- 
fore referred  to  limiting  the  right  of  the 
defendant  to  plead  in  bar,  only  the  general 
issue,  which  does  not  prevent  him  from 
pleading  in  abatement  also.  Of  course  if 
he  pleads  in  abatement  he  must  put  in  the 
plea  at  the  proper  time,  and  cannot  put  it 
in  after  he  has  pleaded  in  bar.  And  his 
plea  in  bar  ought  also  to  be  put  in  at  the 
same  time  with  his  plea  in  abatement  or  in 
a  reasonable  time  thereafter.  If  put  in  at 
the  next  term  after  the  issue  is  made  up  at 
rules  on  the  plea  in  abatement  and  before 
the  trial  thereof,  it  would  be  in  good  time. 
Our  courts  are  liberal  in  allowing  defend- 
ants  to  add   to   their  pleas,    when   justice 


requires  it  and  the  plaintiff  is  not  thereby 
subjected  to  delay;  and  will  do  so  even 
though  he  be  subjected  to  delay,  if  gt>od 
cause  be  shown  for  not  having  made  the 
addition  earlier.     1  Rob.  Pr.  old  ed.  231. 

But  without  deciding  this  question,  let 
us  proceed  to  consider  the  other  before 
stated,  which  is :  had  not  the  defendants  a 
right  to  waive  or  withdraw  their  plea  in 
abatement,  and  did  they  not  in  effect  do 
so? 

After  pleading  in  bar,  no  plea  in  abate- 
ment is  admissible,  unless  it  be  of  something* 
which  has  happened  since  the  last  continu- 
ance, and  which  makes  the  suit  abatable 
only  and  does  not  ipso  facto  abate  it.  1 
Rob.  Pr.  231,  old  ed.  By  pleading  in  bar,  all 
matter  in  abatement  is  waived.  Id.  164; 
Payne,    Ac.    v.    Grim,   2  Munf.    297. 

441  *^And  if  the  defendants,  after  having* 
pleaded     in     abatement,     voluntarily 

plead  to  the  action,  without  judgment  of 
respondeas  ouster,  it  will  amount  to  a  waiver 
of  the  plea.  Burn  ham  v.  Webster,  5  Mass. 
R.  266.  See  also  1  Com.  Dig.  Abatement  I. 
13.  If  the  defendants  in  this  case  had  no 
right  to  plead  not  guilty  in  addition  to  their 
plea  in  abatement,  then  their  tender  of  the 
general  issue  was  in  effect  a  waiver  of  their 
plea  in  abatement,  according  to  the  author- 
ities before  referred  to.  But  they  went 
farther  than  this  in  making  such  waiver 
^  ^Becoming  satisfied  that  the  land  sought  to 
be  recovered,  in  this  suit  was  not  the  same 
mentioned  in  the  chancery  suit  referred  to 
in  their  plea  in  abatement,  and  that  their 
said  plea  had  been  filed  under  a  mistake  into 
which  they  alleged  they  had  been  misled  by 
the  vagueness  of  the  description  in  the  plain- 
tiff's declaration,"  they  ^^admitted  the  fact 
to  be  so ;"  and  though  the  parties  submitted 
the  case  on  the  issue  on  the  plea  in  abate- 
ment to  the  court,  upon  the  admission  afore- 
said as  a  fact  agreed,  yet  the  defendants 
still  insisted  upon  their  right  to  file  the 
plea  of  not  guilty,  while  the  plaintiff 
objected  to  the  filing  of  the  said  plea  **  un- 
til the  issue  in  fact  submitted  to  the  court 
on  the  plea  in  abatement  had  been  decided 
by  the  court."  After  the  admission  made 
by  the  defendants,  their  plea  in  abatement 
was  necessarily  waived  and  abandoned,  and 
should  have  been  set  aside  by  the  court 
and  the  plea  of  not  guilty  received.  The 
only  conceivable  motive  for  then  trying  it 
was  to  get  rid  of  it  and  thus  open  the  way 
for  the  plea  of  not  guilty.  If  the  defend- 
ants had  been  told  by  the  court  when  they 
made  the  admission,  that  if  the  issue  upon 
the  plea  in  abatement  were  tried  thereon 
final  judgment  for  the  plaintiff  would  have 
to  be  given,  they  would  certainly  at  once 
have  withdrawn  their  plea,  as  they  might 
have  done.  Accordingly,  when  the  court 
afterwards  expressed  the  opinion  that 

442  it   would   have   to  *give  such  a  judg- 
ment, the   defendants  asked   leave  to 

withdraw  their  plea  in  abatement,  but  the 
court  considered  the  motion  then  as  coming 
too  late.  It  did  not  come  too  late,  under 
the  circumstances ;  and  the  court  ought  then 
to  have  permitted  the  plea  in  abatement  to 
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be  withdrawn  and  the  plea  of  not  firuiltj  to 
be  filed. 

We  are  therefore  of  opinion  that  the  judg- 
ment is  erroneous  and  ought  to  be  reversed, 
and  the  cause  remanded,  with  instructions 
to  permit  the  defendants  to  withdraw  their 
plea  in  abatement  and  plead  not  guilty,  and 
for  further  proceedings  to  a  final  judgment. 

Judgment  reversed. 


443 


*Mann  v.  Parke. 

January  Term,  1864,  Richmond. 


I.  Confedarste  MUltary  5ervice-3abstltiitM— Act  of 
CoogreM— Case  at  Bar.— In  April  18QS,  M  joins  a 
Tolanteer  company,  and  is  mastered  into  tbe  serv- 
ice of  the  Confederate  States.  In  May  18(B,  he  pate 
in  a  snbstitate  who  is  regularly  received;  the 
snbstitnte  beinsr  over  forty  bat  under  forty-five 
years  of  a^e.  and  not  then  liable  to  military 
service.  In  September,  M  who  had  been  before  a 
millwriffht  working  resmlarly  at  his  trade,  was 
employed  as  a  miller  in  a  larsre  floarlnff  mill,  and 
so  continued  to  be  employed.  Under  sabeequent 
acts  of  ConffresA,  the  substitute  becomes  liable  to 
military  service,  and  millers  and  millwriffhte 
working  at  their  vocations  are  exempted.  Hbld: 
That  M  is  exempted. 

X  Sane— Cooscrifit  Act— Bxeiaptlofi— Habeas  Corpus. 
—A  person  who  is  embraced  by  the  terms  of  the 
conscript  act,  but  claims  exemption  on  grounds 
exempting  him  from  ite  operation,  must  assert  and 
prove  his  claim  to  the  officer  having  him  in  charge, 
in  the  mode,  if  any,  prescribed  by  the  lawful 
regulations  of  the  department:  and  if  he  fails  to 
obtain  his  discharge  in  that  way  in  a  reasonable 
time,  then,  and  not  till  then,  he  may  complain  of 
being  nnlawfully  detained,  and  have  the  benefit  of 
the  writ  of  Kahta»  corput. 

The  case  is  fully  stated  in  the  opinion  of 
Judge  Moncure. 

Price,  for  the  appellant. 
August,  for  the  appellee. 

MONCURE,  J.,  delivered  the  opinion  of 
the  court : 

On  the  12th  day  of  October,  1863,  John 
Mann  presented  a  petition,  supported  by  his 
affidavit  thereto  annexed,  to  the  judge  of 
the  Circuit  court  of  Monroe  county,  repre- 
senting that  he  was  *^held  or  claimed 
444  in  custody  *by  T.  F.  Parke,  an  enroll- 
ing officer  for  said  county,  acting 
under  the  directions  and  authority  of  I#t. 
A.  F.  Matthews,  chief  enrolling  officer  for 
the  12th  Congressional  district,  upon  the 
ground  that  he  is  liable  to  be  conscripted 
and  placed  in  the  military  service  of  the 
Confederate  States  under  the  several  acts  of 
Congress  upon  that  subject;''  alleging 
*^that  he  is  not  liable  to  be  so  conscripted 
and  held  in  custody,  because  he  is  both  a 
millwright  and  a  miller,  actually  engaged 
attending  to  one  of  the  most  valuable  mills 
in  Monroe  county,  or  in  millwrighting  in 
the  mill,  and  habitually  engaged  in  work- 
ing for  the  public  at  one  or  the  other  trade, 
principally  however  for  the  last  year  as 
miller;*'  stating  that  '*the  enrolling  officers 


have  conceded  this  right  to  exemption  as  an 
original  right,  but  say  he  has  lost  his  right 
because  he  joined  a  company  of  volunteers 
about  18  months  ago,  and  after  serving  for 
at>out  a  month  employed  a  substitute  in  his 
place  who  was  then  over  40  but  not  now 
over  45  years  of  age,  and  therefore  liable  to 
the  late  call  of  the  President;"  and  pray- 
ing for  the  award  of  a  writ  of  habeas 
corpus,  directed  to  the  said  Parke  and  Mat- 
thews. A  writ  was  accordingly  awarded, 
directed  **to  Thomas  F.  Parke,  enrolling 
officer  of  the  Confederate  States  for  the 
county  of  Monroe,  Virginia;"  who  forth- 
with made  his  return,  claiming,  ''that  the 
said  John  Mann  is  lawfully  held  by  him  as  a 
conscript,  liable  to  service  under  what  is 
commonly  called  the  conscript  law,  and  acts 
supplementary  thereto,  of  the  Congress  of 
the  Confederate  States;"  and  stating  that 
**he  is  held  upon  no  other  claim."  Where- 
upon the  parties  being  fully  heard,  it  was 
the  opinion  of  the  court  ''that  the  said 
Mann  is  liable  to  be  conscripted  and  placed 
in  the  military  service  of  the  Confederate 
States,  as  claimed  by  the  said  enrolling 
officer:"  and  it  was  ordered  "that  he  be 
held  in  custody  accordingly." 

There  was  an  agreement  of  facts, 
445  signed  by  fhe  attorneys  *of  the  par- 
ties, in  these  words :  "That  the  plain- 
tiff, on  the  1st  day  of  April,  1862,  joined  as 
a  volunteer,  Capt.  Bryant's  company  of 
volunteers,  and  that  on  the  2nd  day  of  May, 
1862,  he  presented  Adam  Vance  to  the  com- 
pany as  a  substitute,  who  was  received  as 
such ;  as  may  be  seen  by  the  certificate  of 
Col.  Patton,  herewith  filed  as  a  part  of  these 
agreed  facts,  marked  A ;  that  said  Vance  was 
then  over  40  years  of  age,  but  is  not  now 
45  years  of  age."  The  certificate  of  Col. 
Patton  is  in  these  words : 

H'd  Qr's,  Dist.  Gauley, 
White  Sulphur  Springs, 
May  21,  1862. 

This  is  to  certify  that  John  Mann  has 
this  day  furnished  a  substitute  in  the  per- 
son of  Adam  J.  Vance,  who  has  been  ex- 
amined and  received  by  a  surgeon  of  the  C. 
S.  A.,  and  who  is  not  subject  to  military 
duty  in  this  or  any  other  State.  Above 
Adam  J.  Vance  is  now  a  member  of  Capt. 
Thos.  A.  Byrant's  Monroe  Artillery. 

By  order  of  Geo.  S.  Patton, 

Col.  Com'g.  Dist.  Gauley. 
N.  Rand, 
L/t.  Sl  a.  a.  General. 

A  bill  of  exceptions  was  taken  to  the 
opinion  of  the  court,  and  is  in  these  words: 

"Be  it  remembered,  that  upon  the  trial  of 
this  cause  the  facts  agreed  upon  and  signed 
by  the  counsel  of  the  parties  on  paper 
marked  No.  2  and  herewith  filed,  are  certi- 
fied as  a  part  of  the  facts  of  the  case.  It 
was  also  proved,  that  from  September  1862, 
to  the  present  time,  the  petitioner  has  been 
the  miller,  skilled  and  engaged  as  such, 
in  a  large  and  valuable  flouring  mill  in  the 
county  of  Monroe,  with  a  large  country  cus- 
tom, and  that  his  trade  before  he  became 
miller  was  that  of  millwright,  generally 
employed  as  such.     It  was  also  proved,  that 
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in  cases  where  members  of  volunteer  com- 
panies had  furnished  substitutes,  and 

446  afterwards  became  liable  to  ^perform 
military    service,    by   reason    of   the 

substitutes  being  called  into  service  on  their 
own  account,  the  enrolling-  officers  were 
directed,  by  general  instructions  from  the 
War  department,  dated  subsequent  to  the 
time  when  the  petitioner  had  furnished  his 
substitute,  to  let  the  substitute  remain  in 
the  respective  companies  to  which  they 
were  attached,  and  to  enrol  those  who  had 
employed  such  substitutes  as  conscripts. 
These  being  all  the  facts  proved,  and  the 
court  being  of  opinion,  that  the  petitioner, 
having  become  a  member  of  a  volunteer 
company,  could  not,  by  afterwards  engag- 
ing in  business  as  a  miller,  discharge  him- 
self from  his  voluntary  obligation  to 
perform  military  service;  that  the  substi- 
tute furnished  by  him,  only  relieved  him 
from  such  service  until  such  substitute 
became  liable  to  be  called  into  service  on 
his  own  account ;  that  at  the  time  the  peti- 
tioner left  his  company  and  engaged  in 
business  as  a  miller,  he  was  not  absolutely, 
but  temporarily  or  conditionally  discharged ; 
and  that  the  military  authorities,  in  the 
exercise  of  their  necessary  powers,  might  de- 
tail him  from  the  company  to  which  he  orig- 
inally belonged,  and  enrol  him  amongst  the 
conscripts;  the  court  refused  to  discharge 
the  petitioner,  and  remanded  him  to  the  cus- 
tody of  the  enrolling  officers.  To  which 
opinion  of  the  court  the  petitioner  by  his 
counsel  excepts,  and  prays  that  his  said  ex- 
ception may  be  signed,  sealed,  and  made  a 
part  of  the  record,  which  is  done  accord- 
ingly." 

The  petitioner  applied  to  this  court  for  a 
supersedeas;  which  was  awarded* 

By  act  of  Congress  approved  April  16, 
1862,  entitled  **an  act  to  further  provide 
for  the  public  defence,"  and  commonly 
called  the  conscript  law,  the  President  was 
''authorized  to  call  out  and  place  in  the 
military  service  of  the  Confederate  States 
for  three  years,  unless  the  war  shall  have 
been  sooner  ended,  all  white  men  who  are 
residents   of   the  Confederate  States, 

447  between    the  *ages  of   eighteen    and 
thirty-five   years,  at  the  time  the  call 

or  calls  may  be  made,  who  are  not  legally 
exempted  from  military  service."  By  the 
9th  section  it  was  enacted,  ''that  persons 
not  liable  for  duty  may  be  received  as  sub- 
stitutes for  those  who  are,  under  such  regu- 
lations as  may  be  prescribed  by  the  Secre- 
tary of  War." 

In  May  1862,  Adam  J.  Vance,  who  was 
then  not  liable  for  duty,  being  over  40  years 
of  age,  was  received  as  a  substitute  for  the 
petitioner  in  Capt.  Bryant's  company  of 
volunteers. 

By  act  of  Congress,  approved  September 
27,  1862,  entitled  "an  act  to  amend  an  act 
entitled  'an  act  to  provide  further  for  the 
public  defence,'  approved  April  16,  1862," 
the  President  was  "authorized  to  call  out 
and  place  in.  the  military  service  of  the 
Confederate  States  for  three  years,  unless 
the  war  should  have  been  sooner  ended,  all 


white  men  who  are  residents  of  the  Confed- 
erate States,  between  the  ages  of  35  and  45 
years,  at  the  time  the  call  or  calls  may  be 
made,  and  who  are  not  at  such  time  or 
times  legally  exempted  from  military  serv- 
ice," Ac. 

By  act  of  Congress,  approved  October  11, 
1862,  commonly   called   the  exemption  law, 
and  entitled  "an  act  to  exempt  certain  per- 
sons from   military  duty,  and  to  repeal  an 
act  entitled  'an  act  to  exempt  certain    per- 
sons from  enrollment  for  service  in  the  army 
of  the  Confederate   States,'    approved    21st 
April,  1862,"  a   great   many  persons    were 
exempted  from  military  service    in  the    ar- 
mies of  the  Confederate  States.     Among  the 
exemptions   is  one   in    favor  of  "all  shoe- 
makers,     tanners,      blacksmiths,      wagon 
makers,  millers   and  their  engineers,  mill- 
wrights skilled  and    actually    employed    at 
their  regular  vocation  in   the  said  trades, 
habitually  engaged  in  working  for  the  pub- 
lic, and  whilst  so  actually  employed:  Pro- 
vided,   said    persons    shall    make    oath  in 
writing   that  they   are   so  skilled  and 
448      actually   employed   at   the   time,    *a8 
their  regular   vocation,  in  one  of  the 
above  trades,  which  affidavit  shall  only    be 
prima    facie   evidence   of  the   facts  therein 
stated:  Provided   further,    that  the  exemp- 
tions herein  granted  to  persons  by  reason  of 
their  peculiar  mechanical  or  other  occupa- 
tion or  employment,  not  connected  with  the 
public  service,  shall  be  subject  to  the   con- 
dition that  the  products  of  the  labor  of  such 
exempts,  or  of  the  companies  and  establish- 
ments with  which  they  are  connected,  shall 
be  sold  and  disposed  of  by  the   proprietors 
at   prices   not   exceeding    seventy-five    per 
centum   upon    the    cost    of    production,  or 
within  a  maximum  to  be  fixed  by  the   Sec- 
retary of  War,  under  such  regulations  as  he 
may  prescribe :  And   it  is  further  provided, 
that  if  the  proprietors  of  any   such    manu- 
facturing establishments  shall  be   shown, 
upon  evidence,  to  be  submitted   to,  and  ad- 
judged of,  by  the  Secretary  of  War,  to  have 
violated,  or  in  any  manner  evaded  the  true 
intent  and  spirit  of  the  foregoing   proviso, 
the    exemption    therein    granted    shall    no 
longer  be  extended  to  them,    their  superin- 
tendents  or  operatives   in    said   establish- 
ments, but  they  and  each  and  every  one   of 
them  shall  be  forthwith  enrolled  under  the 
provisions  of  this  act,  and  ordered  into  the 
Confederate  army,  and  shall,   in   no  event, 
be  again  exempted  therefrom  by  reason  of 
said  manufacturing   establishments   or  em- 
ployment therein." 

It  appears  that  the  petitioner  became  a 
miller  in  September  1862,  but  on  what  day 
of  that  month  does  not  appear;  it  having 
been  proved  that  from  September  1862,  to  the 
time  of  trial,  he  had  been  the  miller,  skilled 
and  engaged  as  such,  in  a  large  and  valu- 
able flouring  mill  in  the  county  of  Monroe, 
with  a  large  country  custom;  and  that  this 
trade  before  he  became  miller  was  that  of 
a  millwright,  generally  employed  as  such. 

It  further  appears  that  the  President  has 
from  time  to  time  made  all  the  calls 
authorized    to    be    made    by    him    by  the 
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449  *conscript  law  and  the  act  amend- 
atory thereof  before  mentioned;  hav- 
ing"  in  July  1863,  as  stated  in  the  petition, 
made  the  last  call,  which  was  for  persons 
between  the  ag-es  of  40  and  45  years.  The 
effect  of  this  last  call  was  to  make  Adam  J. 
Vance,  the  petitioner's  substitute,  liable 
for  military  service  on  his  own  account,  he 
being  under  45  years  of  age ;  so  that  he 
could  no  longer  be  a  substitute  for  the 
petitioner. 

But    while    the    petitioner   thus    lost  his 
exemption    on  the  ground  of  having  a  sub- 
stitute,   he   claimed   to  be   exempt  on  the 
ground  of  being   a   miller.     And  the    sole 
question  which  seems  to  have  been  litigated 
by   the  parties  and   decided  by  the  Circuit 
court  upon  the  facts  agreed  and  proved  was, 
whether  he  could  be  exempt  as  miller  under 
the   circumstances;   he    having    become    a 
miller  after  he  had  become  a  volunteer  and 
put  in  a  substitute,  though  before   the   lat- 
ter became  liable  to  military  service  on  his 
own  account ;  and  this  is  the  only  question 
which  we  will  consider  and  decide.     It  was 
not  controverted  that  Adam  J.  Vance  was  a 
proper  substitute,    at  least  until  he  became 
liable  to  military   service  on    his  own   ac- 
count, nor  that  he  was  duly  received  as  such ; 
nor  that   the   petitioner  would   have   been 
entitled   to  exemption   upon  the  ground  of 
his  being  a  miller,  but  for  the  fact   of   his 
having  become  such  after  he  had  become  a 
volunteer   and  put   in  a  substitute.     It  was 
not   pretended   that    he    had    not  complied^ 
with  all  the   provisos,  or  had  broken   any 
of  the  conditions  on  which  the  exemption 
claimed  by  him  was  granted  by  law,  or  had 
not  conformed  to  any  regulations  prescribed 
by  the  Secretary  of  War  in  regard   to   sub- 
stitutes or  exemptions.     No  such  regulations 
were   made    a    part   of  the   case  agreed,  or 
proved  on  the   trial,  or  otherwise  brought 
into  the  record.     We  regard  the  case  there- 
fore as  standing  upon   the  naked  question 
before  stated. 

Upon  that  question  the  Circuit  court 
450     was  of  opinion,  *that  the  petitioner, 
having  become  a  member  of  a  volun- 
teer company,    could    not,    by    afterwards 
cufiraging  in  business  as  a  miller,  discharge 
himself   from  his  voluntary  obligation   to 
perform  military   service;  that  the  substi- 
tute furnished   by   him,    only  relieved  him 
from  such    service    until    such    substitute 
became  liable  to  be  called   into  service   on 
his  own  account ;  that  at  the  time  the  peti- 
tioner left  his  company  and  engaged    in 
business  as  a  miller,  he  was  not  absolutely, 
but    temporarily     or      conditionally     dis- 
charged; and  that  the  military  authorities, 
in  the  exercise   of  their  necessary  powers, 
might  detail   him   from    the    company   to 
which  he  originally  belonged,    and   enroll 
him  amongst  the  conscripts.     Is  this  opin- 
ion of  the  Circuit  court  erroneous  or  not? 
The  law  expressly  gives,    or  recognizes, 
the  right   to  furnish   a   substitute.     It  de- 
clares, as  before  shown,  **that  persons  not 
liable  for  duty  be  received  as  substitutes  for 
those  who  are,    under  such  regulations  as 
Jnay  be  prescribed  by  the  Secretary  of  War. ' ' 


When  a  person  furnishes  a  substitute  who 
is  duly  received  as  such,  the  principal  be- 
comes thereby  exempt  from  military  duty, 
and  the  exemption  continues  as  long  as  the 
substitution  exists.  A  person  not  liable 
for  duty  at  the  time  he  is  offered  as  a  sub- 
stitute, as  where  he  is  over  the  existing 
maximum  age,  may  be  received  as  such; 
with  this  condition  however,  that  if  the 
maximum  age  should  afterwards  oe  so  ex- 
tended by  law  as  to  embrace  the  substitute, 
and  thus  make  him  liable  for  duty  on  his 
own  account,  the  substitution  will  cease 
and  the  principal  again  become  liable,  at 
least  unless  he  be  exempt  on  some  other 
ground.  This  is  the  construction  which, 
in  practice,  has  been  put  upon  the  law,  and 
it  does  not  seem  to  be  unsound.  Whether 
the  substitution  be  complete  or  partial  in  its 
result,  the  exemption  of  the  principal  during 
its  continuance  is  alike  complete.  When 
the  substitute  is  received,  being  then 

451  over    the    existing     maximum   *age, 
non  constat  that  he  ever  will  be  liable 

for  duty  on  his  own  account,  and  he  is 
therefore  received  for  at  least  the  full  term 
of  the  principal.  The  subsequent  passage 
of  a  law  extending  the  maximum  age  and 
making  the  substitute  liable  for  duty  on  his 
own  account,  cannot,  in  reason,  effect  the 
efficacy  of  his  exemption  during  its  exist- 
ence. Being  exempt  from  military  duty, 
he  is  free  to  engage  in  other  pursuits ;  and 
especially  those  which  are  beneficial  to  the 
public  and  useful  to  our  defence;  and  he 
is  entitled  to  all  the  privileges  annexed  by 
law  to  such  pursuits,  to  which  he  would 
have  been  entitled  if  he  had  never  before 
been  liable  for  military   duty. 

In  this  case  the  principal,  after  furnish- 
ing a  substitute  according  to  law  and  ob- 
taining his  discharge  from  military  service, 
engaged  in  the  useful  pursuit  of  a  miller, 
(having  previously  been  a  millwright),  and 
continued  to  be  so  engaged  down  to  the 
time  of  the  trial.  While  he  was  so  en- 
gaged the  exemption  law*  was  passed, 
expressly  declaring  all  millers,  such  as  he 
was,  exempt  from  military  service,  and 
an  amendatory  conscript  law  was  passed 
making  his  substitute  liable  for  military 
service  on  his  own  account.  Why  is  he  not 
entitled  to  the  benefit  of  the  exemption 
law,  just  as  much  as  he  would  have  been 
if  he  had  never  before  been  liable  for  duty? 
Though  once  so  liable  he  had  discharged 
himself  from  that  liability,  and  continued 
to  be  so  discharged  until  his  claim  to  the 
new  exemption  accrued.  He  is  certainly 
within  the  letter  of  the  exemption  law,  and 
it  is  not  perceived  why  he  is  not  within  its 
spirit  also.  The  Circuit  court  lays  stress 
upon  the  fact  that  the  principal  was  a 
volunteer;  and  says  that  having  become  a 
member  of  a  volunteer  company,  he  could 
not,  b3'  afterwards  engaging  in  business  as 
a  miller,  discharge  himself  from  his  volun- 
tary obligation  to  perform  military  service. 
But  surely  it  can    make  no   difference 

452  *whether  the  principal  be  a  volunteer 
or  a  mere  conscript  when  he  furnishes 

a  substitute.     In   either  case,  it  seems,  the 
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substitute  is  accepted  and  enrolled  for  three 
years  unless  the  war  be  sooner  ended.  A 
volunteer,  whose  remaining'  term  of  service 
may  be  short,  becomes  as  completely  dis- 
charged by  furnishing  a  substitute  for  a  full 
term,  as  does  a  mere  conscript.  The  volun- 
tary obligation  of  the  former  is  not  more 
binding  than  the  legal  obligation  of  the 
latter,  and  is  certainly  not  less  meritorious. 
Why  then  should  it  deprive  the  former  of 
the  benefit  of  an  exemption  to  which  the 
latter  is  entitled?  Nor  can  it  make  any 
difference  whether  a  member  of  a  volunteer 
company,  who  furnishes  a  substitute  and 
afterwards  becomes  liable  to  perform  mili- 
tary service  by  reason  of  his  substitute  be- 
ing called  into  service  on  his  own  account, 
be  subject  to  be  returned  to  his  place  in 
such  company  or  to  be  enrolled  as  a  con- 
script. In  either  case,  it  is  presumed,  his 
term  of  service  under  the  conscript  law 
would  run  from  the  date  of  his  original  en- 
listment. The  enrolling  officers  are  directed 
in  such  cases,  by  general  instructions  from 
the  War  department,  to  let  the  substitute 
remain  in  the  company  to  which  he  was 
attached,  and  to  enrol  the  principal  as  a 
conscript.  This  is  reasonable  enough,  but 
surely  the  principal  should  have  the  same 
benefit  of  the  exemption  law  that  any  other 
conscript  would  have. 

We  are  therefore  of  opinion  in  this  case 
that  the  judgment  of  the  Circuit  court  is 
erroneous  and  ought  to  be  reversed,  and 
the  petitioner  discharged  from  the  custody 
of  the  enrolling*  officer. 

But  while  we  have  taken  cognizance  of 
this  case  on  account  of  its  peculiar  circum- 
stances, we  deem  it  proper  to  remark  that 
a  person  who  is  in  custcxly  of  an  enrolling 
officer  under  the  conscript  law,  and  claims 
to  be  exempt  from  military  service,  either 
by  reason  of  having  a  substitute,  or  upon 
any  of  the  grounds  of  exemption 
453  *set  forth  in  the  exemption  law,  is 
not  entitled  to  the  benefit  of  the  writ 
of  habeas  corpus  until  he  has  failed  to  obtain 
the  relief  to  which  he  is  entitled  by  pursu- 
ing the  regulations  on  the  subject  prescribed 
bv  act  of  Congress  or  the  War  department. 
There  is  a  manifest  distinction  in  this  re- 
spect between  the  case  of  a  person  who  is 
under  18  or  over  45  years  of  age,  and  that 
of  one  who  is  within  those  ages.  The  au- 
thority of  the  President  under  the  conscript 
law  to  call  out  and  place  in  the  military 
service,  is  expressly  limited  to  persons 
within  those  ages.  An  enrolling  officer  who 
takes  and  holds  as  a  conscript,  a  person  not 
within  those  ages,  acts  at  his  peril,  with- 
out any  warrant  or  authority  of  law,  and  is 
a  mere  wrong-doer.  Accordingly  it  was 
held  in  the  cases  of  Stilwell  v.  Cloud,  and 
Smith  V.  Cloud,  recently  decided  by  this 
court,  that  a  citizen  above  the  age  of  45 
years  at  the  date  of  the  call  of  the  Presi- 
dent for  conscripts  under  the  act  of  Con- 
gress amending  the  original  conscript  law, 
who  is  enrolled  and  detained  in  custody  as 
a  conscript  by  an  enrolling  officer  under 
color  of  the  act  of  Congress  and  call  of  the 
President  aforesaid,  is  not  bound,  in  order 


to   obtain  a   release    and   discharg-e    from 
such  custody,  to  apply  to  any   of  the   con- 
stituted   authorities     of    the     Confederate 
States,  but  may,  without  any  such  previous 
application,  properly   petition   any   Circuit 
court  or  any  judge  thereof  in   vacation    for 
a  writ  of  habeas  corpus,  and  upon   proving* 
his  case  to  the  satisfaction  of  such  court  or 
judge,  will   be   entitled  to  a  judgment  dis- 
charging him  from  such  custody.     But  the 
same  principle  does  not  apply   to   a   person 
whose   age  is   within  the  limits  prescribed 
by  the  conscript   law.     All  white  men  who 
are  residents  of  the  Confederate  States,  be- 
tween the  ages  of  18  and  45  years,  are,  under 
the    acts    of  Congress,    prima   facie    liable 
for  military  duty,  and  the  burden  of  show- 
ing exemption  from  such  liability  devolves 
on  those  who  claim  it.     In  regard    to 
454      the  exemption  ^arising  from  bodily  or 
mental   incapacity  or  imbecility,   the 
exemption  law  expressly  refers  to  ** rules  to 
be  prescribed  by  the   Secretary  of  War;'* 
and  by  an  act  of  Cong'ress  entitled  ^*an  act 
to   establish  places  of  rendezvous   for  the 
examination    of  enrolled   men,"    approved 
October  11,  1862,  provision  is    made  for  the 
appointment  of  a  board  of  surgeons  for  each 
Congressional  district,  any  one    or  more  of 
whom  is  required  to  attend  a   place  of   ren- 
dezvous to  be  established  in  each  county  &c., 
for  the  examination  of  enrolled  persons ;  and 
the  decisions  of  said  surgeons,  under  reg'ula- 
tions  to  be  established  by  the     Secretary 
of  War,  as  to  the  physical  or  mental  capac- 
ity of  any  such  person  for  military  duty  in 
the  field,  are  declared  to  be  final.     In  reg-ard 
to    substitutes   also,    the  9th  section  of  the 
conscript  law  expressly  refers  to  '^suchregf- 
ulations  as  may  be  prescribed  by   the   Sec- 
retary of   War."     And  in  regard  to  exemp- 
tions generally,  we  know  in  point  of  fact, 
as  indeed  from  necessity  must  be  the  case, 
that  regulations   have  been   adopted  by  the 
War  department,  thoug'h    we   cannot  know, 
judicially,  what  they  are,  as  they  have  not 
been   made   a  part   of  the  record  and  thus 
brought  before  us.     A  person   between    the 
ages  of  18  and  45  held  as  a  conscript  by  the 
proper  enrolling  officer  is  not,  necessarily, 
detained  without    lawful   authority,     even 
though  in  point  of  fact  he  may  be  exempt 
from    military  duty.     He   must  assert   and 
prove   his  claim  to  the  officer  in  the  mode, 
if  any,  prescribed  by  the  lawful  regulations 
of  the  department ;  and  if  he  fails  to  obtain 
in  a  reasonable  time  in    that  way   the   dis- 
charge to   which  he  may  be  entitled,  then, 
and  not  till  then,  he  may  complain  of  beings 
unlawfully  detained  and  have  the  benefit  of 
the  writ  of  habeas  corpus.     On  the  trial  of 
the  writ  before  the  Circuit  court  or  judg-e,  the 
regulations  of  the    war  department    which 
may  be  pertinent  to  the  subject  or  relied  on 

by  either  party,  ought,  by  such  party, 
455      to  be  made  a   part  of   the  *record,    or 

they  cannot  be  noticed  by  the  appellate 
court.  The  course  thus  indicated  oug-ht  to 
be  pursued,  not  only  in  justice  to  the  Con- 
federate authorities,  which  ought  not  to  be 
unnecessarily  involved  in  the  cost  of  litiga- 
tion, and  obstructed  in  the  discharge  of  their 
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important  functions  connected  with  the 
public  defence,  but  also  to  prevent  the  courts 
of  the  country  from  being  burdened  with 
controversies  which  might  by  pursuing  that 
course  be  avoided  or  more  speedily  and 
cheaply  settled.  Under  these  considera- 
tions we  have  found  some  difficulty  in  tak- 
ing cognizance  of  this  case,  but  have  decided 
to  do  so,  as  the  parties  seemed  to  be  at 
issue  only  upon  a  point  of  law  the  decision 
of  which  properly  belongs  to  the  courts. 

Judgment  reversed. 


456 


•Brown  v.  Hume. 


January  Term,  1864,  Rlcbmond. 

I.  JndcHent.  by  Confession— Statute— What  It  Author- 
izes.—Tbe  act  Code  ch.  171,  $  41,  only  authorizes  a 
confession  of  Judgment  in  tbe  clerk's  office  in 
Tacatlon.t 

a.  5«BM-'*ln  Vacation"— Cose  at  Bar.*— A  Jndflrment 
confessed  in  the  clerk's  office  on  the  morning  of 
the  first  day  of  the  term  of  the  court,  before  the 
hour  for  the  opening  of  the  court,  is  a  Judgment 
confessed  in  vacation,  and  valid.t 

This  was  a  bill  of  injunction  in  the 
County  court  of  Culpeper,  afterwards  re- 
moved by  consent  to  the  Circuit  court  of  that 
County,  filed  by  James  R.  Hume  against 
James  F.  Brown  and  others.  Both  Hume 
and  Brown  were  creditors  by  judgment  and 
execution  of  Julius  M.  Hunt,  whose  prop- 
erty, taken  in  execution  and  sold,  was  not 
sufficient  to  satisfy  the  executions  in  the 
sheriff's  hands;  and  the  only  question  in 
controversy  was  the  validity  of  Brown's 
judgment.  Upon  this  point  the  bill  alleged : 
that  Brown's  judgment,  which  was  the 
oldest,  was  obtained  by  confession  of  Hunt 
on  the  16th  of  March,  1858,  being  the  sec- 
ond day  of  the  March  term  of  the  quarterly 
court  of  the  county  of  Culpeper,  in  the 
derJc's  office  of  said  court,  before  the  clerk's 
deputy,  and  whilst  the  court  was  in  session, 
for  the  sum  of  $594  13. 

The  defendant  in  his  answer,  says :  That 
Hunt  was  indebted  to  him  by  bond  in  the 
sum   of    $594  13.     That   on    the     15th     of 

March,  1858,  he  instituted  suit  upon 
457      this  *bond  against  Hunt  in  the  clerk's 

office  of  the  County  court  of  Culpeper, 
before  the  hour  at  which  the  said  court  was 
accustomed  to  sit.  That  Hunt  feeling 
nsder  some  obligation  to  secure  to  the  re- 
spondent the  payment  of  the  said  sum  of 
money,  determined  to  give  him  the  lien  of 
a  judgment ;  and  for  this  purpose  went  into 
the  clerk's  office  before  the  sitting  of  the 
court,  and  confessed  the  judgment  before  the 
sworn  deputy,  for  the  said  sum  of  $594  13. 
That  this  confession  was  not  on  the  16th 
of  March,  1858,  the  second  day  of  the  March 

*See  discussion  of  principal  case  in  2  Va.  L.  Reg. 
W. 

See  also,  monographic  noU  on  "Judfirments  by 
Confession." 

tSee  the  statutes  quoted  by  Judgk  Danobl  in  his 
opinion. 


I  term  as  stated  in  complainant's  bill,  as  will 
appear  by  reference  to  a  copy  of  the  writ 
and  endorsement  filed  with  the  answer 
marked  X. 

The  writ  of  which  a  copy  was  filed  with 
the  answer  is  dated  the  15th  of  March,  1858, 
and  the  endorsement  is,  ^  ^Judgment  con- 
fessed in  office,  March  15, 1858."  And  there 
was  no  other  evidence  in  the  cause. 

When  the  cause  came  on  to  be  heard  the 
court  being  of  opinion  that  the  confession 
of  the  judgment  in  the  clerk's  office  on 
court  day,  although  it  may  have  been  con- 
fessed before  the  actual  sitting  of  the 
court,  was  illegal  and  void,  perpetuated  the 
injunction,  with  costs ;  and  directed  that  the 
sheriff  in  disposing  of  the  money  in  his 
hands  arising  from  the  sale  of  Hunt's  prop- 
erty, should  disregard  the  execution  of 
Brown  altogether,  and  dispose  of  the  said 
money  among  the  other  executions,  includ- 
ing Hume's,  in  his  hands,  according  to 
their  priorities.  B^rom  this  decree  Brown 
obtained  an  appeal  to  this  court. 

Green,  for  the  appellant. 

The  Attorney  Greneral,  for  the  appellee. 

DANIEL*  J.  The  language  employed  in 
the  first  sentence  of  the  forty-first  section 
of  the  one  hundred  and  seventy-first  chapter 
of  the  Code,  literally  interpreted, 
458  *is  broad  enough  to  embrace  a  judg- 
ment confessed  in  the  clerk's  office  of 
a  court  after  the  court  shall  have  commenced 
its  session. 

It  declares  that  *4n  any  suit  a  defendant 
may  confess  a  judgment  or  decree,  in  the 
clerk's  office  for  so  much  principal  and  in- 
terest as  the  plaintiff  may  be  willing  to 
accept  a  judgment  or  decree  for."  The 
section,  however,  in  its  second  clause,  pro- 
vides that  *'the  same  shall  be  entered  of 
record  by  the  clerk  in  the  order  or  minute 
book,  and  be  as  final  and  as  valid  as  if  en- 
tered in  court  on  the  day  of  such  confession, 
except,  merely  that  the  court  shall  have 
such  control  over  it  as  is  given  by  the  last 
section  of  this  chapter,"  and  by  the  said 
last  section  (the  51st)  it  is  declared  that 
**the  court  shall  have  control  over  all  pro- 
ceedings in  the  office  during  the  preceding 
vacation.  It  may  reinstate  any  cause  dis- 
continued during  such  vacation,  set  aside 
any  of  the  said  proceedings  or  correct  any 
mistake  therein,  and  make  such  order  con- 
cerning the  same  as  may  be  just." 

Notwithstanding  the  generality  of  the 
terms  used  in  the  first  clause  of  the  forty- 
first  section,  the  fair  implication  arising 
from  reading  the  whole  of  that  section  and 
of  the  fifty-first  section  together,  is,  that 
the  judgment  is  to  be  confessed  in  vacation, 
and  that  it  is  to  be  subject  to  the  same  con- 
trol that  is  given  to  the  court  over  all  other 
proceedings  in  the  office  had  in  vacation. 
Indeed,  a  consideration  of  the  very  nature  of 
the  subject,  and  a  reference  to  our  former 
practice  and  legislation,  would  seem  wholly 
to  forbid  any  other  conclusion.  In  receiv- 
ing the  confession  of  judgment  the  clerk, 
pro  hac  vice,  performs  the  functions  of  the 
court — functions,  which,  in  the  absence   of 
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legislative  enactments,  could  have  been 
performed  only  by  the  judges  or  justices  in 
session  in  their  respective  courts.  Prior  to 
the  passage  of  the  act  to  be  found  in  2  R. 
C.  1819,  App.  6,  chap.  1,  whilst  the  courts 
could  receive  a  confession  of  judgment 

459  in  any  stage  of  *a  cause,  there  was  no 
power  in  the  clerk  to  take  such  con- 
fession in  his  office.  The  result  was  that 
a  defendant  detained  in  custody  for  want  of 
bail,  though  unable  to  give  it,  and  insol- 
vent, and  willing  to  confess  a  judgment  for 
the  entire  demand  of  the  plaintiff,  was  kept 
in  jail  till  the  session  of  the  court  in  which 
the  action  was  brought.  In  order  to  relieve 
insolvent  debtors  from  the  long  and  useless 
imprisonment  which  often  intervened  be- 
tween the  times  of  their  arrest  and  the  sit- 
tings of  the  courts  the  act  just  mentioned 
was  passed.  I  Rob.  Pr.;;i36,  137.  It  pro- 
vides that  any  person  in  custody  in  any 
civil  action,  on  any  original  or  mesne  proc- 
ess, and  desirous  to  avail  himself,  of  the 
privileges  thereby  given  to  insolvent 
debtors,  may  confess  a  judgment  in  the 
clerk's  office,  at  any  time  during  vacation, 
for  the  whole  amount  of  the  plaintiff's 
demand  in  his  writ  or  declaration  set  forth 
and  costs,  or  such  part  thereof  as  tlie  plain- 
tiff may  be  willing  to  accept  a  judgment 
for.  Such  judgment,  so  confessed,  shall  be 
entered  of  record  by  the  clerk,  shall  be  final, 
shall  have  the  same  validity  as  if  entered 
in  open  court;  and  the  defendant  may 
thereupon  discharge  himself  from  confine- 
ment in  the  same  manner  as  if  the  judg- 
ment had  been  rendered  in  court. 

Had  the  words  ^^at  any  time  during  vaca- 
tion" been  been  omitted  the  courts  could 
never  have  construed  the  statute  as  intend- 
ing to  allow  of  confessions  of  judgment  in 
the  clerk's  office  during  the  actual  sitting 
of  the  court.  No  good  end  could  have  been 
accomplished,  no  mischief  avoided  by  such 
a  construction.  As  has  been  stated,  the 
evil  to  be  remedied  was  that  persons  were 
often  kept  in  jail  in  the  vacations  or  inter- 
vals between  the  sittings  of  the  courts  by 
reason  of  the  want  of  some  tribunal  em- 
powered to  take  their  confessions  of  judg- 
ment. During  the  session  of  the  court  there 
could  be  no  need  or  occasion  for  the  vice- 
gerency     of      any      such     tribunal. 

460  ^These  views,  aided  by  considerations 
of    the    incompatibility    involved    in 

allowing  the  clerk  in  his  office,  to  dis- 
charge, in  the  place  and  stead  of  the  court, 
during  the  session  of  the  court,  duties  ap- 
propriately belonging  to  the  latter,  and  by 
the  further  consideration  of  the  inconven- 
ience and  confusion  likely  to  arise  from 
such  a  practice,  would,  I  am  satisfied,  have 
led  the  courts,  in  the  absence  of  the  words 
in  question  from  the  statute,  to  a  construc- 
tion restricting  confessions  of  judgment  in 
the  office  to  the  vacation.  In  the  acts  of 
1839-40  (p.  46)  and  1842-3  (p.  50)  and  in  the 
41st  section  of  chapter  173  of  the  Code,  the 
legislature  have  omitted  the  use  of  these 
words.  They  have  said  nothing  about  the 
vacation.  The  omission,  I  am  satisfied  for 
the  reasons  stated,  has  proceeded  from  no 


change  of  policy  in  regard  to  the  i>articular 
in  question. 

This  view  of  the  provisions  of  the  Code 
on  the  subject  does  not  however,  as  it  seems 
to  me,  necessitate  the  conclusion  that  the 
judgment  in  controversy  is  void. 

The  appellee  Hume  charges  in  his  bill, 
that  the  judgment  was  obtained  by  the  ap- 
pellant by  the  confession  of  Hunt,  on  the 
16th  day  of  March,  1858,  the  second  day  of 
the  March  quarterly  term  of  the  County 
court  of  Culpeper,  in  the  clerk's  office  of  the 
said  court  before  the  clerk's  deputy,  and 
while  the  said  court  was  in  session. 

The  appellant  in  his  answer  denies  the 
allegation  of  the  bill,  and  says  that,  Hunt 
being  indebted  to  him  by  bond  (in  the  sum 
of  $594  13)  on  the  ISth  day  of  March,  1858, 
he  instituted  suit  upon  said  bond  against 
said  Hunt  in  the  clerk's  office  of  the  County 
court  of  Culpeper,  before  the  hour  at  which 
the  court  was  accustomed  to  sit ;  that  said 
Hunt  feeling  under  some  obligation  to  se- 
cure to  the  appellant  the  payment  of  the 
debt,  determined  to  give  him  the  lien  of  a 
judgment ;  and  for  this  purpose  went 
461  into  the  clerk's  office  before  *the  sit- 
ting of  the  court  and  confessed  a 
judgment  before  the  sworn  deputy — the 
clerk  being  then  otherwise  engaged  in  said 
office — for  said  debt.  This  confession  (he 
proceeds)  was  not  on  the  16th  of  March, 
1858,  the  second  day  of  the  March  term,  as 
stated  in  complainant's  bill,  as  will  ap- 
pear by  reference  to  a  copy  of  the  writ  and 
endorsement  filed  marked  X.  The  writ  is 
dated  the  15th  of  March,  and  the  copy  of 
the  judgment  is  simply  '^judgment  con- 
fessed in  office  March  15,  1858." 

There  are  no  other  proofs  in  the  cause. 
It  will  be  seen  that  there  is  no  proof,  nor 
any  direct  admission  in  the  answer,  that 
the  court  did  in  fact  hold  a  session  on  the 
15th  day  of  March  at  all.  This  may,  how- 
ever, I  think  be  fairly  inferred  from  the 
answer;  which  at  the  same  time,  however, 
positively  avers  that  the  confession  took 
place  before  the  sitting^of  the  court.  And 
as  the  appellee  charges  the  confession  to 
have  been  made  on  the  16th  day  of  March — 
the  second  day  of  the  court — and  the  appel- 
lant avers  and  proves  that  it  was  made  on 
the  15th  of  March,  we  are  justified,  without 
any  reference  tO  the  calendar,  in  con- 
cluding from  the  pleadings,  that  the  con- 
fession was  made  on  the  first  day  of  the 
term  before  the  court  commenced  its  session. 

No  objection  was  made  to  the  judgment 
in  the  argument  here,  because  of  its  hav- 
ing been  confessed  before  the  deputy  clerk 
instead  of  the  clerk,  and  the  fact  cannot* 
I  apprehend,  operate  any  prejudice  to  the 
judgment,  it  being  provided  by  the  8th 
section  of  chapter  163,  of  the  Code,  that  the 
deputy  **may  discharge  any  of  the  duties 
of  the  clerk." 

The  confession  being  in  all  other  respects 
regular,  the  simple  question  for  decision 
is :  whether  the  fact,  that  the  15th  of  March 
was  the  day  fixed  by  law  for  the  commence- 
ment of  the  term  of  the  court,  of  itself,  or 
aided     by     the     further     fact     that      the 
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462      court  sat  on  that  day,  ^renders  void  a 
confession  of  judg-ment  made  in  the 
clerk's  office,   on  the  morning  of  that  day, 
before  the  court  was  opened. 

For  some  purposes  the  term  of  a  court  and 
the  time  appointed  by  law  for  the  holding*  of 
the  court  have  the  same  legal  import  and 
meaning.  Thus  the  law  may  require  proc- 
ess to  be  returned,  pleadings  to  be  filed, 
notices  to  be  given,  or  other  steps  to  be 
taken,  a  certain  number  of  days  before  a 
given  term  of  the  court.  A  party  of  whom 
such  a  requirement  is  made,  has  no  right  to 
wait  till  the  time  for  holding  the  court  ar- 
rives, and  then  if  for  any  cause  the  court  is 
not  held,  avail  himself  of  the  omission  to 
hold  it  as  an  excuse  for  not  having  per- 
formed an  act  which  the  law  required  to  be 
done  a  certain  number  of  days  before  the 
court  could  have  been  opened.  In  such 
cases  the  day  on  which  the  act  is  to  be  done 
is  fixed  by  reference  to  the  named  term  of 
the  court  with  as  much  certainty  as  if  it 
had  been  designated  by  its  place  in  the  cal- 
endar. 

In  other  instances  the  word  ''term''  is 
considered  as  meaning  not  the  stated  time 
when  a  court  should  t^  held,  but  the  actual 
session  of  the  court.  Thus,  in  the  28th  sec- 
tion of  the  169th  chapter  of  the  revised  Code 
of  1819,  it  is  provided,  that  when  any  pris- 
oner committed  for  treason  or  felony  shall 
apply  to  the  court  the  first  day  of  the  term 
by  petition  or  motion,  and  shall  desire  to  be 
brought  to  his  trial  before  the  end  of  the 
term,  and  shall  not  be  indicted  in  that  term, 
unless  it  appear  by  affidavit  that  the  wit- 
nesses against  him  cannot  be  produced  in 
time,  the  court  shall  set  him  at  liberty  upon 
his  giving  bail  to  appear  at  a  day,  to  be 
appointed,  of  the  succeeding  term.  That 
every  person  charged  with  such  crime  who 
shall  not  be  indicted  before,  or  at  the  sec- 
ond term  after  he  shall  have  been  com- 
mitted, unless  the  attendance  of  witnesses 
against  him  appears  to  have  been  prevented 
by  himself,  shall  be  discharged  from 
46S  bis  *i-mprisonment,  if  he  be  detained 
for  that  cause  only ;  and  if  he  be  not 
tried  at  or  before  the  third  term  after  his 
examination  before  the  justices,  he  shall  be 
forever  discharged  of  the  crime,  unless  such 
failure  proceed  from  any  continuance 
granted  on  the  motion  of-  the  prisoner,  or 
from  the  inability  of  the  jury  to  agree  on 
their  verdict.  In  the  case  of  Santee,  2  Va. 
cases  363,  the  prisoner  was  remanded  for  trial 
by  the  examining  court  in  July,  1822 ;  at  the 
October  term  of  the  Superior  court  that  court 
did  not  sit;  at  the  May  term  succeeding  the 
cause  was  continued  for  the  Commonwealth ; 
and  at  the  third  term  in  October,  1823, 
the  court  failed  to  sit;  and  the  question 
to  be  decided  by  the  general  court  was 
whether  under  the  act  aforesaid  the  prisoner 
was  entitled  to  be  forever  discharged  of 
the  crime ;  and  this  question  turned  on  the 
meaning  of  the  word  term  as  used  in  the 
act.  The  minority  of  the  judges,  speak- 
ing, through  Judge  Parker,  held  that  in 
common  parlance  the  term  of  a  court  meant 
the  period  assigned  by  law  for  the  holding 
of  the  court ;  and  that  this  was   the  sense 


annexed  to  it  by  the  legislature.  That  the 
word  was  employed  in  this  sense  in  refer- 
ence to  all  three  of  the  terms  of  the  court 
mentioned  in  the  act.  That  though,  to 
entitle  a  prisoner  to  bail  if  not  indicted  the 
first  term,  it  was  necessary  there  should  be 
a  court  long  enough  to  enable  the  prisoner 
to  make  an  application  to  be  bailed,  that 
being  a  preliminary  step,  it  did  not  follow 
that  court  and  term  were  used  by  the  legis- 
lature in  the  passage  relating  to  the  first 
term,  as  synonymous.  And  that  in  respect 
to  the  second  and  third  terms,  no  applica- 
tion by  the  prisoner  to  the  court  at  either 
of  said  terms,  was  required  in  order  to  en- 
title him  to  the  rights  and  privileges  grow- 
ing out  of  the  failure  of  the  Commonwealth 
to  indict  him  at  the  second,  and  to  try  him 
at  the  third  term  after  his  examination ; 
and  that  it  was  clear  beyond  all  doubt  that 
the  word  term  in  the  passage  relating 

464  *to  the  second   and   third   terms  was 
intended  to  mean  the  stated    lime  for 

holding  the  court;  and  that  three  terms 
having  passed  without  a  trial,  the  prisoner 
was  entitled  to  his  discharge.  On  the  other 
hand  Judge  Dade,  in  delivering  the  opinion 
of  the  majority  of  the  judges,  said,  '*If  the 
word  term  had  a  fixed  and  definite  meaning 
in  all  cases  whatsoever,  this  court  would 
probably  never  have  had  to  decide  this 
question.  But  upon  reference  to  the  books 
we  can  derive  no  satisfactory  conclusion 
from  them.  An  author  indeed  (Jacobs* 
Law  Dictionary  title  Term)  defines  the 
terms  as  'those  spaces  of  time  wherein 
courts  of  justice  are  open  for  all  that  com- 
plain of  wrongs  and  injuries  and  seek  their 
rights  by  course  of  law  and  action  in  order 
to  their  redress ;  and  during  which  the  courts 
in  Westminster  Hall  sit  and  give  judgments 
Ac'  And  this  definition  favors  the  con- 
struction which  would  make  them  synony- 
mous with  courts.  But  it  cannot  be  denied 
that  in  common  parlance  in  some  of  the 
statutes  and  amongst  the  law  writers  the 
word  has  been  often  indiscriminately  used 
to  express  the  actual  session  of  the  court, 
and  the  stated  time  when  it  should  sit. 
This  gives  room  for  construction,  and  im- 
poses the  necessity  of  enquiring  into  the 
reason  of  this  law ;  of  considering  the  word 
in  the  context  and  comparing  the  relative 
provisions  of  the  section,  so  as  to  ascertain 
the  sense  in  which  the  word  was  used  by 
the  legislature  in  this  particular  law ;  and 
upon  the  result  of  this  enquiry  the  decision 
of  this  question  turns."  Proceeding  to  ex- 
amine and  comment  on  the  several  clauses 
of  the  section,  he  came  to  the  conclusion, 
that  in  each  of  the  passages  in  which  the 
word  was  used  it  was  intended  to  denote  not 
the  time  appointed  for  the  holding  of  the 
court,  but  the  actual  sitting  of  the  court ; 
and  that  as  there  was  no  court  either  at  the 
first  or  third  term,  there  had  been  no  fail- 
ure  to  try   the   prisoner   at  the  third 

465  term  in  *the  true  meaning  of  the  stat- 
ute ;  and  that  the  prisoner  had  shown 

no  right    to   his   discharge ;  and   the   court 
accordingly  refused  to  discharge   the   pris- 
oner. 
In  speaking  of  the  operation  and  force  of 


V  R,  16  Gratt— 12 


177 


I6GRATT. 


Virginia  Reports,  Annotated. 


466,  467,  468 


judg'tnents  in  reference  to  the  times  at 
which  they  were  rendered,  it  is  often  said 
by  judges  and  text-writers,  that  at  the  com- 
mon law  the  whole  term  is  regarded  as  but 
one  day,  and  that  all  the  judgments  therein 
relate  to  the  first  day  thereof,  and  over- 
reach all  intermediate  conve3*ances  of  the 
debtors*  lands.  Yet  there  are  several  well 
recognized  exceptions  to  this  rule.  And 
Judge  Green,  in  delivering  the  opinion  of 
the  court  in  Coutts  v.  Walker,  2  Leigh  268, 
expressed  the  opinion,  that  the  exceptions 
might  well  apply  to  all  cases  in  which  it 
appeared  that  the  plaintiff's  case  could  not 
be  matured  for  judgment  on  the  first  day  of 
the  term.  And  in  the  case  of  Skipwith  v. 
Cunningham,  8  Leigh  271,  it  was  held  that 
the  term  of  a  court  was  not  to  be  considered 
as  necessarily  commencing  on  the  day 
appointed  by  law  for  its  commencement ; 
and  a  deed  admitted  to  record  on  the  day 
appointed  for  commencing  a  term,  but  be- 
fore the  day  on  which  the  court  actuall3'' 
commenced  its  session,  was  adjudged  to  be 
unaffected  by  the  lien  of  a  judgment  ren- 
dered during  the  term.  Judge  Tucker  in 
delivering  the  opinion  of  the  court  said — 
**But  admitting  that  the  judgment  relates 
back  to  the  first  day  of  the  term,  I  cannot 
pursuade  myself  that  we  ought  to  consider 
the  term  as  commencing  on  the  day  ap- 
pointed by  law  for  its  commencement, 
although  in  point  of  fact  the  court  was 
not  held  until  the  third  day  afterwards. 
There  is  no  analogy  between  such  a  case 
and  the  session  days  of  the  terms  in  the 
English  courts;  and  the  extension  of  the 
fiction  of  relation  to  embrace  a  period  when 
the  court  was  to  no  intent  whatever  in  ses- 
sion, would  be  unreasonable  and  without 
precedent.     I  should  certainly  be   averse  to 

any  such  extension,  having  in  fact 
466      very  *great  doubt  of  the  wisdom  of  the 

fiction  at  best ;  and  as  there  is  no  prec- 
edent to  bind  me  I  shall  not  be  the  first  to 
make  one.  I  shall  consider  the  judgment 
as  relating  back  to  the  first  day  of  the  term 
and  the  first  moment  of  that  day;  but  Hook 
upon  the  day  on  which  the  court  commenced 
its  session  as  being  the  first  day  of  the 
term. ' ' 

Consistently  with  this,  and  as  was  to 
have  been  naturally  expected  from  the  cor- 
relative ness  of  the  words,  we  find  that  there 
is  a  like  want  of  uniformity  in  the  mean- 
ing attached  to  the  word  Vacation,  and  that 
it  is  employed  indiscriminately  in  several 
different  senses.  Jacobs  in  his  Law  Diction- 
ary, (title  Vacation) ,  defines  it  as  being  * '  all 
the  time  between  the  end  of  one  term  and 
the  beginning  of  another;  and,"  he  adds, 
**it  begins  the  last  day  of  every  term  as  soon 
as  the  court  rises."  Burrill  (title  Vaca- 
tion) speaks  of  it  as  the  *  intermission  of 
judicial  proceedings — the  recess  of  courts — 
the  time  during  which  courts  are  not  held." 
And  he  also  quotes  the  definition  of  Jacobs. 
Thus,  where  we  look  to  its  own  appro- 
priate definition,  or  seek  to  deduce  its 
meaning  from  the  use  made  of  its  correla- 
tive by  the  law  writers,  it  would  seem  that 
there  is  not  attached  to  the  word  vacation, 
a  well  ascertained,  fixed,  single,  unvarying, 


technical  meaning  which  is  to  control  the 
interpretation  of  a  statute  in  which  the 
word  has  been  employed;  but  that,  on  the 
contrary,  there  are  several  well  received 
meanings  of  the  word,  from  which  it  is  our 
duty  to  select  that,  which,  looking  to  the 
whole  scope  and  true  purpose  of  the  law, 
will  most  probably  carry  out  the  intention 
of  the  legislature. 

In  view  of  the  evil  sought  to  be  cured  by 
the  act  of  1819,  to  wit,  the  useless  and  un- 
necessar3^  imprisonment  of  debtors,  we  can 
see  no  reason  for  supposing  that  the  legis- 
lature in  framing  the  law  of  1819  intended 
to  leave  an  interval  in  which  a  party 

467  detained  for  want  of  bail  *could    not 
confess  judgment  either  in  the  clerk's 

office  or  in  court.  And  as  the  language  of 
the  statute  readily  admits  of  an  interpreta- 
tion extending  the  period  during  which  the 
clerk  may  take  confession  in  his  office,  to 
the  commencement  of  the  actual  sitting  of 
the  court,  no  reason  is  perceived  why  we 
should  not  adopt  that  interpretation.  It  is 
true  that  since  the  abrogation  of  our  system 
of  laws  relating  to  bail,  the  argument 
against  the  intention  of  the  legislature  to 
allow  of  such  an  interval  in  the  present 
law,  is  without  one  of  the  grounds  on  which 
it  formerly  rested.  Nor,  however,  (it  may 
With  equal  propriety  be  said),  is  there  the 
same  necessity  now  for  allowing  judgments 
to  be  confessed  in  the  clerk's  office  at  all. 
Yet  they  are  allowed,  doubtless  from  con- 
siderations of  public  convenience,  and  as 
there  is  clearly  in  the  new  law  continuing 
the  indulgence,  nothing  to  narrow  or 
abridge  the  limits  of  the  period  within 
which  the  confession  of  judgment  may  be 
made  in  the  office,  there  is  obviously  no 
rule  of  construction  which  would  require  us 
to  contract  the  boundaries  of  such  period. 
The  argument  of  incongruity  in  allowing 
judgment  to  be  entered,  both  in  the  clerk's 
office  and  in  the  court  on  the  first  day  of 
the  term,  may  be  urged  with  equal  force 
against  allowing  the  like  state  of  things  to 
occur  on  the  last  day  of  the  term ;  yet  ac- 
cording to  the  authority  already  cited 
(Jacobs)  the  vacation  begins  the  last  day  of 
the  term  as  soon  as  the  court  rises.  In  this 
view  of  tYifi  law  a  judgment  confessed  in  the 
clerk's  of&ce  on  the  last  day  of  a  term 
after  the  court  has  closed  its  session,  would 
be  as  valid  as  if  entered  in  court  on  the 
same  day ;  and  this  being  so,  what  reason 
have  we  for  declaring  that  a  judgment  en- 
tered in  tne  office  on  the  first  day  of  the 
term  before  the  court  has  commenced  its 
session,  shall  be  void? 

According  to  our  practice  there  is  no 

468  legal  incompatibility  *or  absurdity  in 
the  same  judge's  sitting  and  render- 
ing judgments  in  two  courts  on  the  same 
day.  In  such  cases  it  has  not  been  sup- 
posed by  our  judges  that,  in  order  to  give 
full  efficacy  to  the  orders  and  judgments 
of  either  of  the  two  courts,  it  was  necessary 
to  vacate  the  orders  and  judgments  of  the 
other.  The  circuit  court  law  of  1819,  (see 
Revised  Code  of  1819)  required  that  each  of 
said  courts  should  sit  until  the  business 
thereof  was  dispatched,   unless    the   judge 
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holding*  the  same  should  be  compelled  to 
leave  the  court  in  order  to  arrive  in  time  at 
the  next  succeeding  court  of  his  circuit,  or 
at  the  general  court.  And  the  general  court 
law,  1  Revised  Code  219,  required  said  court 
to  be  holden  at  the  capitol  in  the  city  of 
Richmond  twice  in  every  year,  namely,  on 
the  15th  of  June  and  15th  of  November. 
In  Mendum's  case,  6  Rand.  704,  judgment 
passing  sentence  of  death  on  the  prisoner, 
was  rendered  by  the  Superior  court  of 
Chesterfield  on  the  15th  day  of  November, 
the  day  for  holding  the  general  court.  The 
jurisdiction  of  the  Superior  court  of  Ches- 
terfield was  sustained  and  its  judgment  af- 
firmed by  the  general  court.  That  court 
held  that  if  the  judge  of  the  Superior  court 
of  Chesterfield,  after  closing  that  court  on 
the  15th  of  November,  did  arrive  or  could 
arrive  at  the  capitol  at  any  time  on  the 
same  day,  he  would  have  been,  in  the  mean- 
ing of  the  act,  in  time  to  hold  a  general 
court  on  that  day ;  and  that  as  it  did  not 
appear  that,  when  the  judgment  was  ren- 
dered in  the  Superior  court  of  Chesterfield, 
there  was  not  time  for  the  judge  to  arrive 
at  the  general  court  during  the  15th,  it 
would  be  presumed  that  there  was ;  Ches- 
terfield court  house  being  distant  from  the 
capitol  only  a  three  hours'  ride ;  and  that 
there  was  no  g-round  shown  for  vacating 
the  judg'ment  of  the  Superior  court.  Judge 
Bonldin,  in  delivering  the  opinion  of  the 
court,  said  that  some  of  the  judges  of  the 
court  were  in  the  habit  of  finishing 
469  the  business  of  one  *Superior  court 
in  the  morning  of  the  first  day  of  the 
next  succeeding  Superior  court,  and  some- 
times of  doing  a  good  day's  business  in  the 
latter  court  on  the  same  day.  A  like  habit 
prevails  under  our  present  system.  Mem- 
bers of  this  court  have  not  unfrequently  sat 
in  the  district  courts  of  appeals  with  judges 
of  the  Circuit  courts  on  the  same  days  on 
which  the  latter  had  closed  the  session  of 
one  of  their  Circuit  courts. 

It  is  not  believed  that  any  inconvenience 
or  confusion  has  resulted  from  this  practice. 
It  does  not  violate,  or  run  counter  to,  any 
conceivable  policy  of  the  law,  whilst  its  ob- 
vious effect  is  to  promote  the  dispatch  of 
the  business  of  the  courts.  The  argument 
by  analogy  in  favor  of  upholding  the  judg- 
ment in  controversy  seems  to  me  to  apply 
with  great  force,  and  to  stand  without  any 
sufficient  answer.  And  upon  the  whole  I 
am  for  reversing  the  decree  of  the  Circuit 
court,  and  for  rendering  a  decree  declaring 
the  judgment  aforesaid  to  be  valid,  dissolv- 
ing^ the  injunction,  and  remanding  the  cause 
for  further  proceedings. 

The  other  judges  concurred  in  the  opinion 
of  Daniel,  J. 

Judgment  reversed. 
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January  Term,  1804,  Richmond. 
I.  Confederate  Congress— Power  to  Raise  Armies. —Con- 

ffreaR  has  the  constitutional  power  to  raise  armies, 
either  by  contract  or  by  coercion. 


a.  Confederate  flilltary  Service  — Substttute— Call 
under  Subseqnent  Law— Effect  on  Prtndpnl.— A  per- 
son who  has  put  In  a  substitute  who  has  been  • 
regularly  received  and  continues  in  the  service, 
not  liable  himself  to  conscription,  is  not  thereby 
entitled  to  be  discharged  from  service,  under  a 
call  made  upon  him  by  virtue  of  a  subseqnent  law 
of  Gonrress. 

3.  Confederate  Congress  Power  to  Contract  for  Ex- 
emptions from  nilitary  Service. —Congress  has  no 
power  to  make  a  contract  with  the  citisen,  whereby 
that  body  shall  be  forbid  to  call  him  into  the  mili- 
tary service  of  the  country. 

4.  Same— Act  Authorizing  Substitutes— Contract.*  — 
The  act  of  Ck>arress  authorizing  persons  in  the 
military  service  to  put  in  substitutes  does  not  con- 
stitute a  contract  between  the  government  and 
such  persons. 

5.  Same— Same— Effect  on  Subsequent  Calls.— But  if  it 
is  to  be  regarded  as  a  contract.  It  does  not  apply 
to  exempt  the  person  who  has  put  in  a  substitute 
from  any  call  which  may  thereafter  be  made  upon 
him  for  military  service. 

6.  Same— Power  to  Coerce  State  Officials  Into  Service. 
—Congress  has  no  power  to  coerce  officers  of  the 
State  government  into  the  military  service  of  the 
Confederate  States. 

On  the  12th  and  17th  of  February  1864,  J. 
R.  F.  Burroughs  and  L.  P.  Abrahams 
applied  to  this  court  by  petition,  setting 
out  that  they  were  held  in  custody  by  Major 
T.  J.  Peyton  commanding  at  Camp  I/ee 
near  the  city  of  Richmond,  as  conscripts. 
That  they  had  theretofore  put  in  substi- 
tutes under  the  act  then  in  force,  and  had 
been  regularly  discharged  from  the.  service, 

and  that  their  substitutes  were  still  in 
471      the  service,  and  were  *not  liable  to 

conscription  under  any  act  of  Con- 
gress; the  substitute  of  Burroughs  being  an 
unnaturalized  foreigner,  and  the. substitute 
of  Abrahams  being  fifty-seven  years  old. 

The  writs  were  issued,  and  M^jor  Peyton 
produced  the  parties,  and  made  return  that 
he  held  them  under  and  by  virtue  of  the  act 
of  Congress  entitled  **an  act  to  further  pro- 
vide for  the  public  defence,"  approved 
April  16th  1862,  and  the  several  acts  amend- 
atory thereof  and  in  addition  thereto,  now 
in  force,  they  being  liable  under  the  same 
military  duty  in  the  armies  of  the  Confed- 
erate States;  and  that  they  were  detained 
for  no  other  cause. 

In  Burroughs'  case  it  appeared,  that  on 
the  19th  of  March  1862,  James  R.  Branch, 
Capt.  Co.  K.  16th  Regiment  Va.  Volun- 
teers, gave  to  Burroughs  a  certificate 
that  said  Burroughs  a  member  of  Branch's 
company,  before  being  mustered  into  the 
service,  having  furnished  an  able-bodied 
man  well  clothed,  in  the  person  of  Fred- 
erick W.  Rholeder,  a  non-resident  of  the 
State  of  Virginia,  who  had  been  accepted 
by  said  Branch  for  the  war,  as  his  substi- 
tute, has  been  thisday  discharged  from  said 
company.  And  on  the  same  day  Burroughs 
received  from  the  Governor   of  Virginia  a 

•See  principal  case  cited  in  Martin  v.  Snowden,  I 
Gratt  114;  Antonl  ▼.  Wright,  22  Gratt.  867;  Clarice  v. 
Tyler,  80  Gratt  184. 
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certificate  exempting  hira  from  all  military 
service,  except  ordinary  militia  duty,  on  the 
•  ground  that  he  had  furnished  a  substitute  for 
the  war,  who  had  been  received  for  the  war 
in  Capt.  Branch's  Co.  K.  16th  Regiment 
Va.  Volunteers.  It  was  not  proved  that  the 
substitute  was  still  in  the  Confederate  serv- 
ice ;  but  the  fact  seemed  to  be  admitted  by 
the  counsel  for  the  government. 
In  Abrahams'  case  it  appeared  that  on  the 
17th  of  November  1863,  he  was  regularly 
discharged  from  the  service  of  the  Con- 
federate States  on  the  ground  that  he 
had  furnished  a  substitute  who  had 
been    accepted,    so   long    as    the  substitute 

was    exempted    under  the    law    and 
472      ^orders  regulating  the  same.     In  this 

case  too  there  was  no  question  as 
to  the  continuing  service  of  the  substitute. 
The  cases  were  heard  together,  and  were 
elaborately  argued  by  Gilmer,  Branch,  H. 
Marshall  and  Crump,  for  the  petitioners, 
and  August  and  Randolph,  for  the  govern- 
ment. 

ROBERTSON,  J.,  delivered  the  opinion 
of  the  court: 

The  returns  having  been  made  without 
reference  to  the  recent  act  of  Congress  sus- 
pending the  privilege  of  the  writ  of  habeas 
corpus  in  certain  cases,  and  the  respondent 
not  asking  leave  to  amend  them  and  rely 
upon  (hat  act ;  but  on  the  contrary  stating 
that  he  asserts  no  right  under  it  to  hold  the 
petitioners  in  custody ;  the  court  does  not 
consider  it  necessary  to  decide  any  ques- 
tion which  might  arise  under  said  act,  and 
will  proceed  to  consider  these  cases  irre- 
spective of  it. 

Although  this  court  has,  more  than  once, 
acted  upon  questions  arising  under  the  acts 
of  Congress  approved  on  the  16th  day  of 
April  1862,  and  on  the  27th  day  of  Sep- 
tember 1862,  commonly  called  the  conscrip- 
tion acts,  it  has  never  until  now  been  called 
on  to  decide  upon  their  constitutional  valid- 
ity, that  having  been  heretofore  either 
expressly  or  tacitly  conceded.  But  the  ques- 
tion, whether  Congress  had  the  power, 
under  the  constitution,  to  pass  said  acts,  is 
now  raised:  and,  as  it  is  of  the  highest 
public  importance,  it  is  proper  that  it  should 
receive  the  most  careful  and  deliberate 
examination.  In  deciding  it,  considera- 
tions of  expediency  and  policy  cannot  be 
permitted  to  control  our  judgment.  We 
must  expound  the  constitution  according  to 
what  appears  to  be  its  true  meaning ;  and 
if  it  be  clear  that  no  power  to  pass  the  acts 
in  question  has  been  conferred  by  it,  we 
are  bound  to  declare  them  void  and  of  no 
eflFect,  however  disastrous  may  be  the  con- 
sequences of  our  decision. 
473  *It  is   said  that  Congress    cannot, 

under  the  grant  of  the  power  to  raise 
armies,  place,  by  force,  and  at  their  own 
discretion,  the  citizens  of  a  state  in  the 
ranks  of  the  army  of  the  Confederate  States. 
That  a  power  so  to  do,  would  be  despotic  in 
its  nature,  and  far  greater  and  more  dan- 
gerous than  any  possessed  by  the  govern- 
ment; subjecting   as   it  does   the   personal 


freedom  of  every  citizen  to  arbitrary  discre- 
tion :  and  moreover  that  it  would  be  incon- 
sistent with  the  rights  of  the  state ;  putting 
their  very  existence  at  the  mercy  of  the 
Confederate  government.  That  a  mere 
general  grant  of  the  power  to  raise  armies, 
without  specifying  the  mode  in  which  they 
are  to  be  raised,  cannot  be  held  to  confer  an 
authority  so  repugnant  to  the  spirit  of  free 
institutions,  the  principles  on  which  our 
cons1?itution  rests,  and  the  rights  secured 
by  it. 

The  power  of  coercing  the  citizen  to  ren- 
der military  service,  is  indeed  a  transcend- 
ent power,  in  the  hands  of  an)'  government ; 
but  so  far  from  being  inconsistent  with  lib- 
erty, it  is  essential  to  its  preservation.  A 
nation  cannot  foresee  the  dangers  to  which 
it  may  be  exposed:  it  must  'therefore  grant 
to  its  government  a  power  equal  to  every 
possible  emergency;  and  this  can  only  be 
done  by  giving  to  it  the  control  of  its  whole 
military  strength.  The  danger  that  the 
power  may  be  abused,  cannot  render  it 
proper  to  withhold  it ;  for  it  is  necessary 
to  the  national  life.  The  hazard  of  abuse 
should  be  guarded  against  by  so  framing 
the  government  as  to  render  it  unlikely  that 
it  will  ever  use  the  power  oppressively. 

The  real  question  for  our  consideration, 
then,  is  not  whether  the  power  exists,  but 
where  it  exists.  Has  it  been  conferred  on 
the  Confederate  government,  or  is  it  re- 
tained by  the  states?  In  its  effects  upon  the 
individual  personally,  the  act  of  compelling 
him  to  render  the  service  is  the  same 
whether  it  is  performed  by  the  state,  or  by 
the  Confederate  government.  The 
474  question  *as  to  which  of  them  should 
exercise  the  authority  relates  merely 
to  the  proper  distribution  of  political  power 
between  the  two  governments.  And  the 
idea  that  first  suggests  itself  is  that  it 
ought  to  be  placed  in  the  hands  of  the  one 
which  is  charged  with  the  duty  of  providing 
for  the  defence  of  the  country ;  for  a  govern- 
ment **from  whose  agency  the  attainment 
of  any  end  is  expected,  ought  to  possess  the 
means  by  which  it  is  to  be  attained." 

The  clauses  of  the  Confederate  constitu- 
tion relating  to  the  military  power,  and  its 
exercise,  have  been  adopted  without  change 
from  the  constitution  of  the  United  States, 
the  amendments  to  the  latter  being  inserted 
in  the  body  of  the  former.  Whatever  there- 
fore throws  light  upon  the  meaning  of  the 
constitution  of  the  United  States,  on  this 
point,  throws  equal  light  upon  the  mean- 
ing of  ours. 

It  is  well  known  that  the  union  of  the 
colonies  was  formed  for  the  purpose  of  com- 
bined resistance  to  the  oppression  of  the 
mother  country.  Delegates  from  the  several 
colonies,  constituted  a  Congress  which  as- 
sumed the  conduct  of  the  war,  in  the  name 
and  on  behalf  of  all  the  colonies,  which  soon 
became  the  United  States  of  America. 
But  the  Congress  could  exercise  the  power 
of  compelling  citizens  to  serve  in  the  army 
only  through  the  intervention  of  the  states, 
by  means  of  requisitions  upon  them  for 
their  respective  quotas  of  men ;  and,  being 
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nnable  to  enforce  compliance  with  these 
requisitions,  it  was  found  impossible  to 
raise  an  army  sufficient  for  the  vig^orous 
prosecution  of  the  war.  This  difficulty, 
which  had  been  so  painfully  felt  through- 
out the  contest,  and  which,  indeed,  put  to 
serious  hazard  the  success  of  the  cause,  was 
one  of  the  chief  reasons  urged  in  favor  of 
the  change  of  the  form  of  government 
effected  by  the  adoption  of  the  constitution 
of  the  United  States.  It  was  insisted  that 
the  government  having  the  power  of  de- 
termining   on   peace   and   war,    and 

475  *charged  with  the  duty  of  providing 
for  the  common  defence,  should  be  in- 
vested with  power  commensurate  with  that 
end,  and  that  this  could  only  be  done  by 
abandoning  the  system  of  requisitions  upon 
the  States,  and  authorizing  the  Federal 
government  to  act  directly  upon  individuals. 
These  views  prevailed,  the  constitution 
being  framed  in  accordance  with  them. 

It  will  be  observed  that  a  broad  distinction 
is  made  in  the  constitution,  between  the 
•* militia,"  and  the  **armies,"  referred  to  in 
it :  the  powers  conferred  upon  Congress,  and 
denied  to  the  states,  in  reference  to  the  one, 
being  widely  different  from  the  powers  con- 
ferred and  denied  in  reference  to  the  other. 
And,  indeed,  the  two  words  could  not  prop- 
erly have  been  used  to  convey  the  same 
idea.  An  army  is  a  body  of  men  whose 
business  is  war:  the  militia  a  body  of  men 
composed  of  citizens  occupied  ordinarily  in 
the  pursuits  of  civil  life,  but  organized  for 
discipline  and  drill,  and  called  into  the 
field  for  temporary  military  service  when 
the  exigencies  of  the  country  require  it. 

The  experience  acquired  during  the  revo- 
lutionary war  had  demonstrated,  what  in- 
deed all  previous  experience  had  taught,  that 
however  valuable  a  militia  may  be,  it  is  un- 
able to  contend  permanently  and  success- 
fully with  veteran  troops;  and  that  it 
would  be  to  the  last  degree  unsafe  to  trust 
to  it  exclusively  for  the  defence  of  the 
country.  It  was  well  known  that  a  regular 
army  would  be  absolutely  indispensable  in 
a  protracted  contest  with  a  powerful  nation. 
Accordingly,  in  spite  of  the  jealousy,  in- 
herited from  their  English  ancestors, 
against  standing  armies,  the  framers  of  the 
constitution  g^ve  to  Congress  the  power 
'Ho  raise  and  support  armies.*'  There  is 
certainly  nothing  in  the  terms  of  the 
grant  to  restrict  O^ngress  to  voluntary  en- 
listments as  a  means  of  raising  armies. 
Nor  does  any  sufficient  reason  appear  why 
such  restriction  should  have  been  im- 

476  posed.     The  experience  *of  the  revolu- 
tion had  shown  that  it  was  necessary 

to  resort  to  compulsion  to  fill  the  ranks  of  the 
army.  This  compulsion  had  not,  it  is  true, 
been  applied  by  the  Federal  government; 
but  that  was  because  it  had  no  power  to  re- 
sort to  it,  being  confined  to  requisitions  upon 
the  states.  The  states  had  the  power :  and, 
in  compliance  with  the  requisitions  made 
upon  them  by  Congress,  continually  exer- 
cised it,  not  for  the  purpose  of  bringing 
out  the  militia  merely,  but  for  the  purpose 
also  of  filling  the  ranks  of  the  regular  army 


when  voluntary  enlistments  fell  short  of  the 
number  'to  be  furnished  for  it.  See  Mar- 
shall's L/ife  of  Washington,   vol.  4.    p.  241. 

Instances  of  such  legislation  are  to  be 
found  on  the  statute  book  of  the  State.  -  In 
May  1777,  an  act  was  passed  *^Por  the 
more  speedily  completing  the  quota  of 
troops  to  be  raised  in  this  commonwealth 
for  the  continental  army,  and  for  other 
purposes:"  in  which  it  was  provided  that 
if,  before  the  10th  day  of  August  1777, 
a  sufficient  number  of  men  should  not  have 
enlisted  to  make  up  the  quota  required,  the 
deficiency  should  be  made  up  by  draughts 
from  the  militia;  and  that  each  man,  so 
draughted,  should  **be  to  all  intents  and 
purposes,  considered  as  a  regular  soldier;" 
and  should  serve  as  such,  for  three  years, 
if  the  war  should  so  long  continue.  See 
9  Hen.  Stat,  at  large,  p.  275.  See  also 
the  same  volume  of  Hen.  p.  337,  and 
vol.  10  Id.  pages  82,  214,  259,  333 ;  and  vol. 
11  Id.  p.  14,  for  instances  of  similar  legis- 
lation. Other  instances  might  doubt- 
less be  pointed  out;  but  these  are  amply 
sufficient  to  put  it  beyond  controversy 
that  compulsory  draughting  was  an  ordi- 
nary means  used  for  filling  the  ranks  of  the 
regular  continental  army.  This,  of  course, 
was  well  known  to  the  framers  of  the  con- 
stitution of  the  United  States.  If  it  had 
been  their  design  to  restrict  Congress  to 
voluntary  enlistments  as  the  means  of 
raising  armies,  is  it  at  all  probable  that 
they  would  have  failed  so  to  declare 
477  *in  express  terms?  In  granting  the 
power  ** to  raise  armies,"  without  any 
words  of  limitation  or  restriction  as  to  the 
mode  to  be  employed,  they  must  be  under- 
stood as  intending  that  the  power  should  be 
exercised  in  any  and  all  of  the  modes  which 
had  been  previously  employed  by  the  States. 
Full  power  to  make  war  was  vested  in  the 
Federal  government.  Of  course  it  could 
not  have  been  intended,  if  an  offensive 
war,  necessary  for  the  assertion  of  the 
rights  or  vindication  of  the  honor  of  the 
country,  should  be  undertaken,  to  withhold 
from  the  government  the  means  of  prosecu- 
ting it  with  success,  by  denying  to  it  the 
use  of  any  troops,  except  such  as  might  be 
obtained  by  voluntary  enlistment.  Yet  this 
was  done,  if  the  power  to  use  compulsion  to 
fill  the  ranks  of  the  army  was  not  conferred 
on  Congress ;  for  the  militia  can  be  called 
out  only  for  the  purpose  of  executing  the 
laws,  suppressing  insurrections,  or  repelling 
invasions. 

But  it  is  said  that  it  does  not  appear  that 
any  objection  was  made,  at  the  time  of  the 
adoption  of  the  constitution  of  the  United 
States,  to  the  clause  granting  the  power  to 
raise  armies,  on  the  ground  that  it  gave  to 
Congress  the  power  of  conscription ;  and 
that  it  is  incredible  that  a  power  so  vast 
and  dangerous  would  have  passed  without 
objection,  if  it  had  been  then  supposed  to 
be  possible  that  it  would  ever  be  claimed  by 
any  one  that  such  power  was  conferred.  It 
will  hereafter  be  shown  that  the  failure  to 
make  the  objection  may  be  accounted  for 
on   other  grounds  than  the  one  suggested ; 


181 


16  GRATT. 


Virginia  Reports,  Annotatbd. 


478,  479,  480 


but  however  this  may  be,  it  is  entitled  to 
not  the  slightest  weight  in  determining  the 
construction  of  the  constitution  of  the  Con- 
federate States.  When  that  constitution 
was  adopted,  it  was  well  known  that  the 
power  in  question  had  been  asserted  to  ex- 
ist, under  the  constitution  of  the  United 
States,    by    many    statesmen    whose 

478  opinions  *had   always    been   received 
with    the  utmost   respect,    especially 

in  the  southern  states  of  the  late  union. 

In  October  1814,  Mr.  Monroe,  who  was 
then  Secretary  of  War  under  the  adminis- 
tration of  Mr.  Madison,  addressed  a  letter 
to  Mr.  Troup  of  Georgia,  as  chairman  of 
the  military  committee  of  the  house  of  rep- 
resentatives, in  which  he  proposed  four 
different  plans  for  organizing  the  forces  of 
the  United  States.  The  first  of  these  plans, 
and  .the  one  for  which  he  expressed  his 
preference,  proposed  that  the  army  should 
be  raised  by  draught  from  the  free  male 
population  of  the  United  States,  between 
18  and  45  years  of  age ;  and  he  entered  into 
a  full  examination  of  the  question  as  to  the 
constitutional  right  of  Congress  to  compel 
citizens  to  serve  in  the  army ;  coming  to 
the  conclusion  that  there  was  no  doubt  of 
the  existence  of  such  right.  Mr.  Troup, 
as  chairman  of  the  committee  on  military 
affairs,  reported  a  bill  in  conformity  with 
the  first  plan  recommended  by  Mr.  Monroe ; 
but  it  was  never  acted  upon ;  a  bill  upon  a 
different  plan  having  been  passed  by  the 
senate  and  sent  to  the  house,  where  it  was 
amended  in  certain  particulars,  in  reference 
to  which  no  agreement  was  had  between 
the  house  and  senate,  when  the  treaty  of 
peace  with  Great  Britain  rendered  the  pas- 
sage of  any  bill  unnecessary,  and  the  whole 
subject  was  dropped.  But  the  proposition 
of  Mr.  Monroe  to  raise  men  by  conscription 
(as  it  was  then  designated)  led  to  much 
discussion,  in  which  the  right  was  earnestly 
asserted  by  some,  and  as  earnestly  denied 
by  others;  those  asserting  it  belonging 
generally  to  the  states  rights  party.  See  An- 
nals of  Congress  (13  Cong.  1814-15,  vol.  3). 

This  is  not  referred  to  as  settling  conclu- 
sively the  true  construction  of  the  constitu- 
tion in  this  particular ;  but  it  shows  that 
the  framers  of  the  constitution  of  the  Con- 
federate States  did  not  agree  in  opinion 
with  those  who  think  that  the  power 

479  in    question   is  fraught  with  *danger 
to  the  liberties  of   the    citizen   or  the 

rights  of  the  states,  or  they  would  have 
taken  care  to  use  language  which  would 
leave  no  doubt  that  they  did  not  intend  to 
confer  it,  instead  of  retaining  that  which 
had  been  construed,  by  many  of  the  wisest 
statesmen  under  the  government  of  the 
United  States,  to  give  it. 

But  it  is  impossible  that  it  could  have 
been  supposed,  at  the  time  of  the  adoption 
of  the  constitution  of  the  United  States, 
that  it  would  never  be  claimed  by  any  one 
that  it  conferred  this  power;  for  such  was 
the  construction  of  the  constitution  in  the 
papers  of  the  f^ederalist,  written  with  the 
view  of  inducing  the  people  of  the  states  to 
adopt  it;  and  recommending  it  to  them  be- 


cause it  invested  the  Federal  government 
**with  full  power  to  levy  troops;  to  build 
and  equip  fleets;  and  to  raise  the  revenues 
which  will  be  required  for  the  support  of 
an  army  and  navy,  in  the  customary  and 
ordinary  modes  practised  by  other  govern- 
ments." Federalist,  No.  23.  See  also.  Id. 
from  No.  23  to  No.  28,  inclusive. 

The  failure  to  make  special  objection,  at 
the  time,  because  of  the  grant  to  Congress 
of  the  power  of  conscription  is  not  surpris- 
ing. There  was  no  serious  reason  to  ap- 
prehend that  a  government  designing  to 
overthrow  the  liberties  of  the  people,  would 
raise  an  army  for  the  purpose,  by  a  con- 
scription of  the  very  people  whose  rights 
were  to  be  assailed ;  an<jl  it  was  obvious  that 
if  it  should  have  the  folly  to  do  so,  the 
army,  when  raised,  would  be  the  most  effi- 
cient instrument  that  could  be  devised,  for 
the  defeat  of  the  object  in  view.  The  dan- 
ger really  apprehended,  from  the  grant  of 
the  power  to  raise  and  support  armies,  was 
that  the  Federal  government  would  be  en- 
abled to  raise  and  keep  in  its  pay  an  army 
of  mercenary  troops  with  no  interests  in 
common  with  the  people ;  which  might  be 
used  for  the  overthrow  of  their  liberties 
480  and  the  destruction  of  the  *right8  of 
the  states.  It  was  to  this  danger  that 
the  objections  pointed.  It  was  guarded 
against. by  adding  to  the  grant  of  the  power 
to  raise  and  support  armies,  a  proviso  that 
^'no  appropriation  to  that  use  should  be  for 
a  longer  period  than  two  years;**  thus  re- 
quiring the  consent  of  every  new  Congress 
to  the  continuance  of  an  appropriation  for 
the  support  of  the  army.  It  was  not  deemed 
safe  to  go  further  than  this  in  limiting  the 
power  of  Congress  on  the  subject.  A  prop- 
osition to  limit  the  number  of  the  army  to 
be  raised  was  rejected,  because  it  was  im- 
possible to  foresee  what  number  the  exi- 
gencies of  the  country  might  require.  The 
objection  to  permitting  a  standing  army  to 
be  kept  up  in  time  of  peace  was  disregarded, 
because,  when  it  was  conceded  that  armies 
were  necessary  to  protect  the  country  from 
foreign  aggression,  it  was  manifest  that  it 
would  be  unwise  to  withhold  the  power  to 
raise  them  until  after  hostilities  had  actu- 
ally commenced.  When  it  was  resolved 
that  the  Federal  government  should  be  en- 
trusted with  the  common  defence,  it  fol- 
lowed, as  a  corollary,  that  it  ought  to  be 
**invested  with  all  the  powers  requisite  to 
the  complete  execution  of  the  trust."  It 
was  wisely  determined  therefore  *'that  there 
should  be  no  limitation  of  that  authority 
which  is  to  provide  for  the  defence  and  pro- 
tection of  the  community,  in  any  matter 
essential  to  its  efficacy;  that  is,  in  any 
matter  essential  to  the  formation,  direction, 
or  support  of  the  national  forces.'*  Fed. 
No.  23.  As  has  been  already  stated,  ex- 
perience had  shown  that  the  exercise  of  the 
power  of  compulsion  was  necessary  to  raise 
an  army  of  sufficient  size  for  the  necessities 
of  the  country  in  time  of  war.  It  had  been 
habitually^  applied  by  the  states  in  the  war- 
from  which  the  country  had  just  emerged. 
What  then  could   be  more  natural  or  proper 
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than    to  entrant   this  power  to  the  B^ederal 

g-ovemment  along*  with  the  other  war  powers 

confided  to  it?     Why   should  it  be  ez- 

481  cepted  from  the  *grant?    Such  excep- 
tion would  t>e  opposed  to  the  principle 

on  which  the  grant  was  founded ;  ai;id  might, 
at  a  time  of  critical  danger  to  the  country, 
render  the  grant  itself  nugatory.  The 
power  to  raise  armies  by  conscription  is 
less  dangerous  to  the  liberties  of  the  people, 
than  is  the  power  of  raising  them  by  vol- 
untary enlistment.  An  improper  exercise 
of  the  power  of  conscription  could  not  fail 
to  excite  at  once  the  indignant  opposition 
of  the  people ;  while  an  army  might  be  im- 
properly increased  by  voluntary  enlistment 
without  attracting  much  popular  attention ; 
and  one  thus  raised  would,  as  has  be^n 
shown,  be  much  more  dangerous  to  the 
rights  of  the  States,  and  the  liberties  of  the 
people,  than  the  one  raised  by  conscription. 

It  is  said,  however,  that  the  absence  of  a 
provision  requiring  the  power  of  conscrip- 
tion to  be  exercised  equally  and  uniformly, 
shows  that  it  was  never  designed  to  be  con- 
ferred upon  Congress;  for,  without  some 
such  limitation,  Congress  may  act  most 
unjustly  and  oppressively,  distributing  the 
burden  of  raising  an  army  unequally  be- 
tween the  different  states;  and  that  any 
state  is  liable  to  have  its  whole  armsbear- 
ing  population  withdrawn  from  it,  and  car- 
ried off,  to  any  part  of  the  world,  in  the 
ranks  of  the  army. 

To  this  it  may  be  answered  that  this 
power,  like  all  others,  is  unquestionably 
liable  to  abuse;  though  it  does  not  seem 
probable  that  the  attempt  would  ever  be 
made  to  abuse  it  in  the  manner  suggested. 
The  protection  against  its  abuse  in  this,  or 
any  other  manner,  is  to  be  found  in  the 
responsibility  of  Congress  to  the  people, 
ensured  by  their  short  tenure  of  office ;  and 
in  the  reserved  right  of  each  state  to  resume 
the  powers  delegated  to  the  Confederate 
government,  whenever,  in  her  judgment, 
they  are  perverted  to  the  injury  or  oppres- 
sion of  her  pepple. 

Again,    it    is   objected    that   if  the 

482  authority   to   raise  ^armies    gives   to 
Congress  the  right  to  compel  citizens 

to  serve  as  soldiers,  it  embraces  the  whole 
war  power,  so  far  as  relates  to  the  raising 
of  men  ;  and  not  only  renders  the  provisions 
in  reference  to  the  militia  supererogatory, 
but  enables  Congress  to  destroy  the  militia 
itself,  by  absorbing  into  the  army  all  the 
men  who  compose  it.  And  it  is  argued  that 
it  must  therefore  be  inferred  that  the  right 
of  conscription  does  not  exist ;  as  it  cannot 
be  supposed  that  it  was  intended  to  confer 
power  upon  Congress  to  destroy  the  militia 
of  the  states. 

It  is  true  that  the  constitution  does  rec- 
ognize the  militia,  and  provide  for  using 
it,  as  well  as  regular  armies,  in  the  mili- 
tary service  of  the  country.  A  well  regu- 
lated militia  has  (as  is.  stated  in  one  of  the 
amendments)  always  been  regarded  as  nec- 
essary to  the  security  of  a  free  state.  It 
was  therefore  proper  that  provision  should 
be  made  in  the  constitution  for   its  organi- 


zation, and  for  the  authority  to  be  exercised 
over  it  by  the  state  governments  and  Con- 
fifress  respectivel3^.  It  was  not  probable 
that  in  the  exercise  of  the  power  to  raise 
armies.  Congress  would,  under  ordinary 
circumstances,  materially  diminish  the 
number  of  the  militia.  But  it  cannot  be 
true  that,  with  the  view  of  preserving  the 
militia  entire,  it  was  intended  to  deny  to 
Congress  the  right  to  take  individuals  be- 
longing to  it  for  the  r.*gular  army.  This 
construction  would  prevent  Congress  from 
obtaining  from  its  ranks  not  only  conscripts 
but  volunteers  also ;  and  as  the  militia  em- 
braces the  whole  armsbearing  population, 
it  would  render  it  necessary  that  the  army 
should  contain  none  but  foreigners  hired 
for  the  purpose,  and  having  no  interest  in 
common  with  the  people  of  the  country. 
No  one  can  imagine  that  such  was  the  in- 
tention of  the  framers  of   the   constitution. 

The  true  interpretation  of  the  constitution 
in  reference  to  this  matter  would  seem  to 
be,  that  the  power  to  use  the  whole  military 
force  of  the  country  was  conferred 
483  *upon  Congress,  and  it  was  left  to 
their  discretion  to  fix,  as  the  varying 
necessities  of  the  country  might  require, 
the  relative  proportion  of  regular  troops 
and  militia  'to  be  employed  in  the  service. 
If  it  should  appear  at  any  time  to  be  proper 
to  increase  the  army,  it  might  be  done  by 
taking  men  from  the  militia  either  as  vol- 
unteers or  as  conscripts — the  action  in  either 
case  being  upon  the  individual  citizen,  and 
not  upon  the  militia  as  an  organized  body. 
As  it  was  impossible  to  foresee  how  large 
an  army  the  exigencies  of  the  country 
might  demand,  the  number  of  militiamen 
to  be  thus  transferred  to  its  ranks  was 
wisely  left  to  the  discretion  of  Congress. 
It  may  be  difficult  to  say  to  what  extent 
Congress  have  the  right,  in  the  exercise  of 
this  discretion,  to  affect  the  militia»  as  an 
organized  body.  It  is  sufficient  for  the  pur- 
poses of  this  decision  to  see,  as  we  do,  that 
neither  of  the  acts  of  Congress,  the  validity 
of  which  has  been  called  in  question,  does 
destroy  or  impair  the  organization  of  the 
militia;  construing  them,  as  it  is  proper 
that  they  should  be  construed,  in  connection 
with  the  exemption  acts  which  are  in  pari 
materia.  It  will  be  time  enough,  when  a 
case  is  brought  before  us  in  which  the  or- 
ganization of  the  militia  is  destroyed  or 
impaired  by  Congress,  to  enquire  what 
limits  are  fixed  to  their  action  in  this  re- 
spect. 

It  is  further  objected  that  if  Congress 
have  the  right  of  compelling  citizens  to 
serve  in  their  armies,  the  state  govern- 
ments are  at  their  mercy,  and  exist  at  their 
will :  that  they  may  conscribe  all  of  the 
officers  of  the  state,  executive,  legislative 
and  judicial;  and  thus  put  a  stop  to  the 
action  of  its  government.  This  objection 
is  without  foundation.  Congress  can  have 
no  such  jwwer  over  state  officers.  The  state 
governments  are  an  essential  part  oi  our 
political  system;  upon  the  separate  and  in- 
dependent sovereignty  of  the  states  the 
foundation     of     our      confederacy      rests. 
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484  All  powers  not  deleg^ated  to  the  •Con- 
federate   Stales  by   the  constitution, 

nor  prohibited  bj  it  to  the  states,  are  re- 
served to  the  states  respectively,  or  to  the 
people  thereof;  and  the  Confederate  States 
guarantee  to  each  state  a  republican  form 
of  government. 

It  is  absurd  to  suppose  that  the  govern- 
ment of  the  Confederate  States  can  right- 
fully destroy  the  govern mehts  of  the  states 
which  created  it ;  and  all  the  powers  con- 
ferred on  it  must  be  understood  to  have 
been  given  with  the  limitation  that,  in  ex- 
ecuting them,  nothing  shall  be  done  to  in- 
terfere with  the  independent  exercise  of  its 
sovereign  powers  by  each  state.  Congress 
can  have  no  right  therefore  to  deprive  a 
state  of  the  services  of  any  officer  necessary 
to  the  action  of  its  government.  And  the 
state  itself  is  the  sole  judge  as  to  the  officers 
that  are  necessary  for  that  purpose. 

But  it  is  said  that  this  is  not  enough  to 
satisfy  the  rights  and  duties  of  the  state  as 
a  sovereign.  That  each  state  has  the  right 
to  command  the  services  of  all  her  citizens, 
and  on  the  other  hand  is  bound  to  afford 
them  protection.  That  this  right  and  duty 
are  both  interfered  with  by  the  exercise  of 
the  power  of  conscription  by  Congress;  for 
by  it  the  citizen  may  be  dragged  from  his 
home  and  forced  into  the  army,  for  service 
perhaps  in  a  foreign  land,  against  the  wish 
of  the  state  to  which  he  belongs. 

If,  however,  the  power  in  question  has 
been  conferred  upon  Congress  by  the  con- 
stitution, it  is  a  mistake  to  say  that  it  can 
be  exercised  without  the  consent  of  the 
states.  For  each  state  by  ratifying  the 
constitution  gave  her  consent.  We  are 
brought  again  to  the  enquiry,  is  the  power 
granted  to  Congress  by  the  constitution? 
For  the  reasons  already  indicated  we  think 
it  clear  that  it  is.  And  it  was  wisely 
granted ;  for  the  rights  of  the  states  and 
liberties  of  the  citizens  can  be  much  more 
effectually  asserted  and  defended  than  they 
could  possibly  be  if  the  power  had  been 
withheld. 

485  *The  objectipn  that  the  states  have 
been  deprived  of  the  power  of  ap- 
pointing the  officers  is  founded  on  the  mis- 
take of  regarding  the  forces  called  out  as 
**the  militia."  They  are  not  militia,  but 
an  army ;  created  under  the  power  given  to 
'*raise  armies."  Not,  it  is  true,  a  standing 
army  to  be  kept  up  in  time  of  peace,  but  a 
provisional  army,  brought  into  the  field  for 
ser^'ice  during  the  existing  war.  No  power 
is  reserved  to  the  states,  by  the  constitu- 
tion, to  appoint  officers  of  the  army,  whether 
it  be  regular  or  provisional. 

L/astly,  it  is  objected  to  the  acts  under 
consideration  that  Congress  do  not  them- 
selves exercise  the  power  of  raising  an 
army,  but  delegate  it  to  the  President. 

We  do  not  think  that  they  are  susceptible 
of  any  such  interpretation.  They  delegate 
no  authority  to  the  President  to  raise  an 
army ;  but  merely  authorize  him  to  call  out 
and  place  in  the  field  the  army  raised  under 
and  by  the  laws.  There  can  be  no  valid 
objection    to   the  discretion   given   him  to 


call  out  from  time  to  time,  as  the  necessi- 
ties of  the  country  might  demand,  those 
made  liable  to  service  by  the  laws.  It  was, 
on  the  contrary,  eminently  proper  that,  as 
commander  in  chief,  he  should  be  invested 
with  such  discretion. 

For  the  foregoing  reasons  we  are  of  opin* 
ion  that  the  objections  which  have  been 
taken  to  the  constitutional  power  of  Con- 
gress to  pass  the  acts  in  question  are  not 
well  founded,  and  that  said  acts  should  be 
sustained  and  enforced. 

The  next  question  for  our  consideration 
is,  whether  Congress  possessed  the  consti- 
tutional power  to  pass  the  act  approved  on 
the  5th  day  of  January  1864,  entitled,  '*An 
act  to  put  an  end  to  the  exemption  of  those 
who  have  heretofore  furnished  substitutes." 
It  is  insisted  that  the  government,  in  per- 
mitting substitution,  entered  into  a  contract 
with  each  individual  in  whose  stead  a  sub- 
stitute;  was   accepted,    that  he  should 

486  not  *( except  in  certain  contingencies 
specified    in    the  regulations  made  by 

the  Secretary  of  War) ,  be  required  to  render 
military  service,  during  the  period  of  time 
for  which  the  substitute  was  put  in;  and 
that  the  law  in  question  is  unconstitutional 
and  void  because  it  violates  this  contract. 
The  constitution  of  the  Confederate  States 
provides  that  no  state  shall  pass  any  law 
impairing  the  obligation  of  contracts;  but 
does  not  impose  any  restriction  upon  the 
power  of  Congress  in  this  respect.  It  is 
Insisted,  however,  that  the  omission  to  pro- 
hibit expressly  the  passage  of  such  laws  bj 
Congress,  resulted  simply  from  the  belief 
that  such  prohibition  was  unnecessary ;  and 
does  not  authorize  the  inference  that  Con- 
gress have  the  power  to  pass  them.  That 
if  any  legislature  can  violate  its  contracts* 
it  is  because  of  its  unlimited  powers,  and 
its  being  beyond  the  pale  of  being  ques- 
tioned in  any  of  its  tribunals.  That  the 
Confederate  government  exists  only  by 
virtue  of  powers  conferred  on  it;  and,  as 
no  xK)wer  has  been  granted  it  to  break  any 
engagement  it  may  enter  into,  it  has  no 
right  to  break  a  contract  which  it  has  a 
constitutional  right  to  make. 

On  the  other  hand  it  is  said,  that  though 
it  be  true  that  the  Confederate  government 
has  no  right  to  exercise  any  power  which 
has  not  been  granted,  yet  that  if,  in  the 
exercise  of  a  granted  power,  a  law  should 
be  passed  impairing  the  obligation  of  a 
contract,  such  law  will  be  valid  and  cannot 
be  set  aside  by  the  courts.  In  support  of 
this  position  they  compare  the  clause  of  the 
constitution  declaring  that  no  state  shall 
'^pass  any  bill  of  attainder,  or  ex  post  facto 
law,  or  law  impairing  the  obligation  of 
contracts,"  with  the  clause  which  declares 
that  ^'no  bill  of  attainder,  ex  post  facto 
law,  or  law  denying  or  impairing  the  right 
of  property  in  negro  slaves,  shall  be 
passed"  by  Congress;  and  they  argue  that 
it  cannot  be   supposed  that  the  words 

487  **or  law  impairing  *the  obligation  of 
contracts"   would   have   been  omitted 

from  the  latter  clause,  if  it  had  been  in- 
tended   that   the   power  of  Congress  over 
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contracts  should  be  as  restricted  as  that  of 
the  states. 

In  the  view  we  take  of  the  matter  before 
ns,  it  is  nnnecessary  to  decide  the  question 
as  to  the  extent  of    the  power  of  Congress 
in  this  respect,  and   we  express  no  opinion 
upon    it.     If  the  privileg'e   of  substitution 
had  t>een  granted  upon   a   valuable  consid- 
eration   paid  directly   to  the   government, 
Congress  would  have  a  right  to  put  an  end 
to  the  exemption  granted   by  reason  of  it, 
whenever   in   their  judgment  the  situation 
of  the  country  became  such  as  to  render  it 
proper  that  the  party  should  be  again  re- 
quired to  serve  in  the  army.     The  arrange- 
ment  of    substitution   cannot    be   made  to 
extend  further  than  to  discharge  the  person 
putting  in  the  substitute  from   the  liability 
to  which  he  is  then  subject  under  the  exist- 
ing law.     No  contract  entered  into  by  Con- 
jfress  can  be  enforced   or  sustained,  unless 
it  appear  that  the  power  to  make  such  con- 
tract has  been  conferred  by  the  constitution. 
No  power  has   been  granted  them  to  agree 
that   any  ]>erson,    liable  to  render  military 
duty,  shall  be  exempted,  for  any  fixed  time, 
from  such   liability,    under  any  and  every 
call  for  troops  which   the  necessities  of  the 
country  may  require  to  be  made.     The  obli- 
gation   of   the   citizen   to   render   military 
service  is  a  paramount  social   and  political 
duty.     It  is  a   matter   in   which   the  whole 
body   politic   is  interested.     ''The  citizens 
have   a    right  collectively  and  individually 
to  the    service  of  each   other  to  avert  any 
danger  which  may  be  menaced.     The  man- 
ner in  which  the  service  is  to  be  apportioned 
among  them   and   rendered   by   them,    is  a 
matter  for  legislation.'*    The  government, 
as  the   agent   and  trustee  of  the  people,  is 
charged  with   the  whole   military  strength 
of  the  nation,  in  order  that  it  may   be  em- 
ployed   so    as    to   ensure    the  safety  of  all. 
The  power  which  it  has  to  enforce  the 
488     'performance     of    the   obligation    to 
render  military   service  is  given  that 
it  may    be   used,    not  abdicated.     No  right 
has   been   conferred  on  the  government  to 
divest    itself,    by     contract    or   otherwise, 
of  the  power  of  employing,  whenever  and  as 
the  exigencies  of  the  countrr  may  demand, 
the  whole  military  strength   that   has  been 
placed   at    its  disposal.     As  the  nature  and 
extent  of  those  exigencies  cannot   be   fore- 
seen, and  it  is  impossible  to  say  in  advance 
that  the  services  of  every  citizen  capable  of 
bearing  arms  may  not  become  indispensable 
for  the  defence  of  the   country,  the  govern- 
ment has  no  right  to  enter  into  any  contract 
precluding  itself  from  requiring  those  serv- 
ices if  they  should  be  needed.     If  there  be 
such  right,  the  spectacle  might  be  presented 
of  a  nation  subjugated  and  destroyed  at  a 
time  when  it  has  within  its  limits   citizens 
amply   sufficient   to   defend  it  successfully 
against  all  the  assaults  of  its  enemies ;  but 
whose   services  cannot  be  commanded  be- 
cause, forsooth,  the  government  has   con- 
tracted with   them    that   they   shall   not  be 
required  to  serve  in  the  army. 

It  may  possibly  be   said   that  our  protec- 
tion against  this  danger  is  to  be  found   in 


the  reserved  concurrent  power  of  the  states 
to  employ  their  military  strength  for  the 
defence  of  the  country.  This  might  per- 
haps lessen  our  danger,  but  it  does  not 
meet  the  argument.  The  proposition  is 
that  the  government  of  no  nation  can 
abdicate,  or  bind  itself  not  to  exercise,  any 
part  of  the  power  entrusted  to  it  for  the 
defence  of  the  community.  And  it  cannot 
be  supposed  that  it  was  intended,  under  our 
system  of  government,  to  confer  the  right 
upon  congress  to  strip  themselves  of  their 
power,  and  trust  to  the  irregular,  uncertain 
and  tardy  action  of  the  several  states  to 
bring  out  the  military  force  of  the  country. 
It  may  be  said  also  that  the  case  supposed 
is  an  extreme  one ;  and  that  it  is  not  at 
all  probable  that  any  government  would 
ever  enter   into   contracts   depriving 

489  'itself ,  to  such  an  extent,  of  the  right 
to  exercise  the   powers   with  which  it 

is  invested.  It  is  true  that  the  case  sup- 
posed is  an  extreme  one,  not  likely  to  arise 
even  if  the  right  in  question  were  possessed 
by  governments.  But  it  tests  the  principle. 
In  determining  the  powers  of  governments 
we  ought  not  only  to  look  to  what  will  prob- 
ably be  done,  but  we  should  look  also  to 
what  may  possibly  be  done  under  them. 

No  government  can  have  the  right  to  en- 
danger the  life  of  the  nation  it  represents, 
by  contracting  that  it  will  not  exercise  the 
powers  confided  to  it.  For  a  proposition  so 
obviously  true  it  can  hardly  be  necessary  to 
cite  authority;  but  the  authorities  are 
ample  to  show  that  in  less  important  mat- 
ters than  that  of  military  defence,  **a  leg- 
islative body  cannot  part  with  its  powers, 
by  any  proceeding,  so  as  not  to  be  able  to 
continue  the  exercise  of  them,"  and  if  any 
attempt  be  made  to  do  so  the  act  is  null 
and  void.  ''It  can  and  should  exercise 
them,  again  and  again,  as  often  as  the 
public  interests  require.*'  "It  cannot 
abridge  its  own  legislature  power,  by  mak- 
ing permanent  and  irrepealable  contracts 
in  reference  to  matters  of  public  interest." 
East  Hartford  v.  Hartford  Bridge  Company, 
10  How.  U.  S.  R.  511 ;  Goszler  v.  The  Cor- 
poration of  Georgetown,  6  Wheat.  R.  593. 
In  the  case  of  The  Ohio  I^ife  Insurance  and 
Trust  Company  v.  Debolt,  16  How.  U.^  S. 
R.  416,  in  which  the  question  was  as  to  the 
validity  of  a  state  law.  Chief  Justice  Taney 
says,  "The  powers  of  sovereignty  confided 
to  the  legislative  body  of  a  state  are  un- 
doubtedly a  trust  committed  to  them,  to  be 
executed  to  the  best  of  their  judgment  for 
the  public  good ;  and  no  one  legislature  can 
by  their  own  act  disarm  their  successors  of 
any  of  the  powers  or  rights  of  sovereignty 
confided  by  the  people  to  the  legislative 
body,  unless  they  are  authorized  to  do  so  by 
the  constitution  under  which  they  are 
elected  ' ' 

490  *We    think   therefore  that  if  it  ap- 
peared that  congress  had  attempted  to 

make  a  binding  and  irrepealable  contract 
to  exempt  from  liability  to  all  subsequent 
calls  for  military  service  those  who  put  in 
substitutes,  during  the  time  for  which 
they   were  put  in,  such   contract  would  be 
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void  because  of  the  want  of  power  in  con- 
gress to  make  it.  But  there  has  been  no 
attempt  to  make  any  such  contract.  Ex- 
emption from  future  liability  on  the  part  of 
a  citizen  to  render  military  service  at  the  call 
of  the  country,  is  not  a  subject  matter  of 
contract,  within  the  meaning*  of  the  clause 
of  the  constitution  prohibiting  the  passage 
of  any  law  impairing  the  obligation  of  con- 
tracts. By  the  term  **contract8"  in  that 
clause  it  is  not  meant  to  include  rights  and 
interests  growing  out  of  measures  of  public 
policy.  Acts  in  reference  to  such  measures 
are  to  be  regarded  as  rather  in  the  nature 
of  legislation  than  of  compact,  and  although 
rights  or  interests  may  have  been  acquired 
under  them,  those  rights  and  interests  can- 
not be  considered  as  violated  by  subsequent 
legislative  changes  which  may  destroy 
them.  Whatever  m  the  nature  of  a  contract 
could  be  considered  to  exist,  there  must  be 
implied  in  it  a  condition  that  the  power  is 
reserved  to  the  legislature  to  change  the 
law  thereafter  as  the  public  interest  may 
from  time  to  time  appear  to  require.  In 
delivering  the  opinion  of  the  whole  court 
in  the  case  of  Butler  v.  Pennsylvania,  10 
How.  U.  8.  R.  416,  Mr.  Justice  Daniel  says, 
**The  contracts  designed  to  be  protected  by 
the  tenth  section  of  the  first  article  of  the 
Federal  constitution  are  contracts  by  which 
perfect  rights,  certain,  definite,  fixed  pri- 
vate rights  of  property  are  vested.  These 
are  clearly  distinguishable  from  measures 
or  engagements  adopted  or  undertaken  by 
the  body  politic  or  state  government,  for 
the  benefit  of  all,  and  from  the  necessity 
of  the  case,  and  according  to  universal  un- 
derstanding to  be  varied  or  discontinued  as 

the  public  good  may  require.'*  Ac- 
491      cordingly  it   was  *held    in    that  case 

that  an  appointment  to  a  public  office 
which  by  the  existing-  law  of  the  state  was 
to  be  held  for  one  year  with  a  fixed  per 
diem  compensation,  does  not  amount  to  a 
contract  by  the  state  thus  to  employ  and 
pay  the  officer  during  the  year.  So  that  a 
law  repealing  the  one  under  which  the 
officer  went  in,  and  directing  that  the  office 
should  be  vacated  before  the  expiration  of 
the  year,  and  that  the  officer,  in  the  mean- 
time, should  receive  a  smaller  per  diem 
compensation  than  he  was  entitled  to  under 
the  law,  by  virtue  of  which  he  was  ap- 
pointed, was  held  to  be  valid ;  and  the 
officer  who  continued  to  discharge  the  duties 
of  the  office,  from  the  day  fixed  by  the  lat- 
ter statute  for  the  reduction  of  his  com- 
pensation, until  the  day  when  the  office  was 
vacated,  was  held  to  be  entitled  to  the  re- 
duced compensation  only,  and  not  to  that 
fixed  by  the  statute  under  which  he  received 
his  appointment.  See  also  lOast  Hartford 
V.  Hartford  Bridge,  10  How.  U.  S.  R.  511 ; 
and  the  opinion  of  Mr.  Justice  Campbell  in 
the  case  of  State  Bank  of  Ohio  v.  Knoop, 
16  How.  U.  S.  R.  369,  405.  So,  divorces 
granted  by  the  legislature  of  a  state  do  not 
(according  to  the  great  preponderance  of 
authority,  and  as  we  think  in  accordance 
with  sound  principle)  impair  the  obligation 
of  contracts,  within  the  meaning  of  the  con- 


stitutional inhibition;  because  marriage, 
although  usually  denominated  a  contract, 
and  certainly  one  in  some  senses,  is  also  a 
status  or  civil  relation,  and  therefore  sub- 
ject to  legislative  control.  Bishop  on  Mar. 
and  Div.  {  771  to  {  775.  Where  a  seizure 
was  made  by  a  revenue  officer,  under  a 
promise,  contained  in  a  law  of  the  United 
States,  that  on  conviction  he  should  share 
the  forfeiture;  and  a  condemnation  was 
regularly  had  adjudging  the  forfeiture  to 
have  been  incurred,  it  was  held  that  a  dis^ 
charge  of  the  forfeiture  by  the  Secretary  of 
the  Treasury,  without  making  compensation 
to    the  revenue   officer,    who   had  in- 

492  curred  trouble  apd  expense  *in  mak- 
ing  the    seizure    and    procuring'    the 

condemnation,  was  no  violation  of  vested 
rights,  or  impairment  of  the  oblig'ation  of 
a  contract.  United  States  v.  Morris,  10 
Wheat.  R.  246.  See  also  the  cases  of  The 
State  Bank  of  Ohio  v.  Knoop,  16  How.  U. 
S.  R.  369;  The  Ohio  Life  Insurance  and 
Trust  Company  v.  Debolt,  Id.  416;  Alexan- 
der V.  The  Duke  of  Wellington,  2  Russ.  A 
Myl.  35,  6  Cond.  Eng.  Ch.  R.  383;  The 
Klsebe-Maas,  5  Chr.  Rob.  Adm.  R.  155. 
For  the  marked  distinction  between  an  en- 
gagement to  render  military  service  and  a 
contract,  the  cases  of  The  United  States  v. 
Cottingham,  1  Rob.  R.  615,  and  The  United 
States  V.  Blakeney,  3  Gratt.  405,  decided 
by  our  own  court  may  be  referred  to.  To 
borrow  the  language  of  Mr.  Justice  Camp- 
bell in  the  case  of  The  State  Bank  of  Ohio 
V.  Knoop,  and  apply  it  to  the  cases  before 
us:  '*A  plain  distinction  exists  between 
statutes  which  create  hopes  and  -expecta- 
tions, and  those  which  form  contracts." 
Congress  allowed  exemptions  from  military 
service  to  those  who  furnished  substitutes, 
' '  on  existing  considerations  of  policy,  with- 
out annexing  restraints  on  their  will, or  abdi- 
cating their  prerogative,  and  consequently 
are  free  to  modify,  alter  or  repeal  them." 
Whatever  therefore  may  have  been  the  ex- 
pectation, at  the  time,  in  reference  to  the 
extent  of  the  exemption  obtained  by  putting* 
in  a  substitute,  there  was  clearly  no  contract 
the  obligation  of  which  has  been  impaired, 
and  no  vested  right  which  has  been  violated 
by  the  passage  of  the  law  putting  **an  end 
to  the  exemption  from  military  service  of 
those  who  have  heretofore  furnished  substi- 
tutes." 

The  truth  seems  to  be  that  substitution 
was  permitted  as  an  act  of  grace  and  favor 
on  the  part  of  the  government,  and  not  as 
a  matter  of  contract.  The  government  re- 
ceived nothing  except  the  service  of  one 
man  in  the  place  of  another  to  whose  serv- 
ice it  was  entitled.  The  consideration  paid 
by    the     principal     for     the    service 

493  *of   the   substitute   was   a   matter  of 
private   arrangement  between   them, 

with  which  the  government  had  nothing*  to 
do.  It  is  true  that  under  a  regulation  made 
by  the  Secretary  of  War,  the  substitute  was 
not  received  for  less  than  three  years  or 
the  war,  although  the  party  putting  him  in 
may  not  have  had  so  long  to  serve.  And  it 
is    said   that,   in  this  way,  the  g^ovemment 
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received   more   than   a  mere  equivalent  for 
the  service  of  the  principal.     The  advantage 
Chained  b j  the  government  is  rather  seeming 
than  substantial.     For  the  government  has 
the  undoubted  right,    on   the  expiration  of 
the  time  for  which   the   principal  is  liable, 
to    make   a  new  call  upon  him,  and  compel 
him    to   serve  so  long  as  the  necessities  of 
the  country  may  require.     The  only  advan- 
tage then  it  can  be  said   to  have  gained  is 
that  it  has  relieved   itself   from   the  incon- 
venience of  having   to  make  a  new  call  as 
soon  as  it  might  otherwise   have   been  re- 
quired  to   make     it;    and    this   advantage 
cannot  be  regarded  as  a  material  one.     In- 
deed it  was  found  that  substitution  on  these 
terms  was  so  disadvantageous   to  the  serv- 
ice, that  before  the  passage  of  the  act  now 
under  consideration,  one  was  passed  pro- 
hibiting entirely  all  future  substitution.     It 
was  originally   permitted  as  a  privilege  to 
individuals,    and   not  from  any  benefit  the 
government  expected  to  derive  from  it ;  and 
it  did  not  cease  to  be  a  privilege  because  of 
the  terms  imposed  as  a  condition   of  grant- 
ing^ it.     It  is  said,  however,  that  where  the 
eabstitute   is  in   service,    at  -  the  time  that 
the  principal  is  again  called  in,  the  govern- 
ment gets   the  service  of  two  men ;  when 
but  for  the  substitution  it  would  have  had 
the    service   of   one  of  them  only.    This  is 
an  incident  of  the  substitution   which  may 
result  favorably  to  the  government  in  the 
case  supposed ;  but  it  is   not  perceived  that 
either  the  principal  or  the  substitute  has  a 
right    to   complain.     The    substitute  is  re- 
quired to  serve  no  longer  than   he  has,  for 
a  consideration   satisfactory   to  him- 
494      self,  *agreed  to  serve;  and  the  prin- 
cipal has  received  all   he  has  a  right 
to  claim  under  the  exemption  granted  him. 
But  even  if  the  permission  granted  by  Con- 
gress  to   individuals   to   put  in  substitutes 
could  be  held  to  amount  to  a  *' contract"  by 
which    Congress    was    irrevocably   bound, 
what  would   be  the  true  interpretation   of 
such  contract?    The  well  established   rule 
of  construction  is  that  all  grants  of  privi- 
leges and  exemptions  from  general  burdens 
are  to  be  construed  liberally  in  favor  of  the 
public  and  strictly  as  against  the  grantee. 
Whatever  is  not  plainly  expressed  and  un- 
equivocally granted  is  to  be   taken  to  have 
been    withheld.     Charles    River    Bridge  v. 
Warren  Bridge,  11  Pet.  R.    420;  The   Rich- 
mond R.  R.  Co.  V.  The  Louisa  R.   R.  Co., 
13  How.  U.  S.  R.   71 ;  State   Bank  of  Ohio 
V.  Knoop,  16  How.  U.  S.   R.  369 ;  The  Ohio 
Life  Insurance  and  Trust  Co.  v.  Debolt,  Id. 
416.     It   would    be   especially   Improper  to 
infer,  in  the  absence  of   the  most  distinct 
indication  of  intention,   that  Congress  de- 
signed in  any  grant  to  go  further  than  the 
constitution    allows   them  to  go.     But  it  is 
not  necessary  to  apply  a  strict  rule  of  con- 
struction.    No   fair  interpretation    of   the 
law  can  make  it  a  grant  of  exemption  from 
liability  to  service  under  laws  which  might 
thereafter  be  passed   as   the   necessities  of 
the  country  might   from   time   to    time  re- 
quire.    The    9th    section  of  the  act  of  16th 
April   1862   provides,    **That    persons    not 


liable  for  duty  may  be  received  as  substi- 
tutes for  those  who  are,  under  such  regula- 
tions as  may  be  prescribed  by  the  Secretary 
of  War."  This  is  the  whole  provision  on 
the  subject.  There  is  not  one  word  to  show 
that  it  was  intended  to  extend  the  exemp- 
tion from  liability,  by  reason  of  having 
furnished  substitutes,  to  any  liability  other 
than  that  created  by  the  act.  On  the  con- 
trary the  language  is,  ^^  persons  not  liable 
for  duty  may  be  received  as  substitutes  for 
those  who  are."  What  duty  and  liability 
are  referred  to?  The  duty  and  lia- 
495  bility,  *of  course,  imposed  by  the  law 
of  which  this  section  forms  a  part, 
and  no  other.  When  the  liability  was  ex- 
tended to  other  persons  by  the  amendatory 
act  of  27th  September  1862,  the  privilege  of 
substitution  was  also  extended  to  those 
then  made  liable,  by  the  provision  that 
nothing  therein  contained  should  be  under- 
stood as  repealing  or  modifying  any  part 
of  the  act  of  16th  April  1862,  except  >so  far 
as  was  therein  expressly  stated.  Nor  is 
there  any  thing  in  the  regulations  made  by 
the  Secretary  of  War  under  the  authority 
conferred  on  him  by  these  acts,  from  which 
it  can  be  inferred  that  the  exemption  could 
be  made  to  extend  to  any  liability  other  than 
that  created  by  the  acts  themselves.  If  it 
had  been  supposed  that  those  furnishing 
substitutes  were  to  be  relieved  from  liabil- 
ity to  future  calls,  during  the  period  of  time 
for  which  the  substitute  was  furnished,  an 
exemption  paper  so  stating  in  express  terms 
would  have  been  given.  Instead  of  such  a 
paper  we  find  that  nothing  more  was  ever 
given  than  a  simple  discharge  from  the 
army.  Again,  whatever  might  be  the  power 
of  Congress,  no  one  can  pretend  that  the 
Secretary  of  War  had  any  right,  without 
express  authority  of  law,  to  make  a  contract 
for  exemption  which  would  relieve  the 
party  from  liability  under  any  call  for 
service  that  might  be  made  by  Congress, 
during  the  time  for  which  the  Secretary's 
exemption  lasted.  Now  the  law  permitting 
substitution  merely  gave  the  sanction  of 
Congress  to  a  practice  which  had  previously 
prevailed  under  orders  of  the  Secretary.  It 
made  no  change  in  that  practice,  and  there 
is  nothing  to  show  that  it  was  designed  to 
extend  the  exemption  by  reason  of  substi- 
tution, beyond  the  limits  within  which  it 
was  confined  under  it. 

The  nature  of  the  transaction,  the  terms 
of  the  act,  and  the  regulations  and  practice 
under  it,  all  show  that  according  to  the  true 
intent  and  meaning  of  the  parties  the  per- 
son furnishing  a  substitute  was  to  be 
4%  relieved  *from  the  liability  then  rest- 
ing on  him,  under  existing  laws,  to 
render  military  service,  and  from  that  only. 
There  is  nothing  to  show  that  it  was  de- 
signed to  exempt  him  from  any  service 
which  the  future  wants  of  the  country  might 
make  it  proper  for  Congress  to  require  of 
him.  He  may,  it  is  true,  have  entertained 
the  belief  that  the  necessities  of  the  country 
would  not  be  such  as  to  require  another  call 
to  be  made  upon  him ;  and  so  have  hoped 
and  expected  that  by  putting  in  the  substi- 


137 


16  GRATT. 


Virginia  Rbports,  Annotated. 


497.  498,  499 


tute  he  would  in  fact  be  relieved  from  the 
performance  of  military  service  during  the 
time  for  which  he  was  put  in.  The  disap- 
pointment of  these  hopes  and  expectations 
can  give  him  no  right  to  complain.  If  he 
has  sustained  loss,  it  is  damnum  absque  in- 
juria. The  government  has  been  guilty  of 
no  such  breach  of  faith ;  for  if  the  transac- 
tion be  called  a  contract,  he  has  had  the 
benefit  of  all  that  he  contracted  for ;  namely, 
exemption  from  service  until  the  situation  of 
the  country  became  such  as  to  make  it  nec- 
essary that  he  should  again  be  called  upon 
to  take  part  in  its  defence.  The  act  putting 
an  end  to  the  exemption  from  military 
service  of  those  who  have  furnished  substi- 
tutes, commences  with  the  recital,  ^  ^Whereas 
in  the  present  circumstances  of  the  country 
it  requires  the  aid  of  all  who  are  able  to 
bear  arms  ;**  thus  showing,  on  its  face,  that 
but  for  the  pressing  necessity  of  the  country 
the  exemption  would  not  have  been  taken 
away.'  It  would  be  beyond  the  jurisdiction 
of  this  court  to  enquire  whether  Congress 
was  right  or  wrong  in  supposing  such  neces- 
sity to  exist.  Of  its  existence.  Congress, 
to  whose  discretion  it  is  confided  to  provide 
means  adequate  to  the  defence  of  the  coun- 
try, have  the  exclusive  right  to  judge. 

But  it  is  objected  that  the  law  is  uncon- 
stitutional and  void,  because  it  makes  no 
provision  for  compensating  those  whose 
exemptions  are  taken  away.  It  is  said  that 
the  privilege  of  exemption  is  a  valu- 
497  able  right ;  and  if  *'the  public  neces- 
sity requires  that  the  citizen  should 
be  deprived  of  it,  it  can  be  taken  only  upon 
making  to  him  a  just  compensation. 

We  hare  seen  that  the  transaction  is  one 
relating  to  a  matter  of  public  concern  as  to 
which  Congress  could  not,  if  they  would, 
make  any  valid  contract  which  would  en- 
title the  party  to  compensation ;  and  further 
that  they  have  not  attempted  to  make  any 
such  contract.  It  has  also  been  shown  that 
even  if  the  transaction  could  be  regarded  as 
a  contract,  the  government  has  full)*  com- 
plied with  its  engagement,  and  has  deprived 
the  party  of  no  right ;  for  the  condition  has 
happened,  upon  the  happening  of  which, 
by  the  contract  itself  according  to  its  true 
interpretation,  the  exemption  was  to  cease. 
If  there  should  be  any  case  presenting  an 
equitable  ground  for  relief  or  indemnity,  it 
is  a  matter  of  which  the  courts  can  take  no 
cognizance. 

The  only  remaining  question  is,  whether 
the  petitioner  Burroughs,  who  claims  to 
have  put  in  his  substitute  under  the  law 
of  this  State,  passed  on  the  10th  day  of 
February  1862,  stands  on  a  different  footing, 
as  to  this  matter,  from  those  who  have  put 
in  substitutes  under  the  act  of  Congress. 

It  has  been  very  much  disputed,  in  the 
argument  of  the  case,  whether  he  did  really 
put  in  a  substitute  under  the  State  law,  in 
such  a  way  as  to  entitle  himself  to  a  dis- 
charge from  service  according  to  its  provi- 
sions. We  consider  it  unnecessary  to  enter 
upon  an  examination  of  this  question ;  be- 
cause, supposing  him  to  have  acted  in  strict 
conformity   with    the  requirements  of  that 


law,  and  to  have  become  entitled  to  a  dis- 
charge from  service,  in  accordance  with  its 
provisions,  we  do  not  think  that  he  occupies 
a  better  position  than  those  do  who  put  in 
substitutes  and  obtained  their  discharge 
under  the  law  of  Congress.  The  law  of  the 
State,  like  the  law  of  Congress,  ex- 
empted only  from  the  then  existing 
498  *liability  to  render  military  service, 
and  did  not  (as  it  could  not  properly) 
undertake  to  exempt  from  future  liability, 
if  the  necessities  of  the  country  should 
make  a  further  call  necessary.  The  act  of 
Congress  of  16th  April  1862,  operated  upon 
all  white  men  who  were  residents  of  the 
Confederate  States,  between  the  specified 
ages,  and  not  legally  exempted,  whether 
they  were  in  or  out  of  the  army.  Those  in 
the  army,  however  they  had  been  put  there 
— whether  under  requisitions  upon  the 
states,  or  as  volunteers  turned  over  by  state 
authority,  or  in  any  other  manner — became 
liable  to  service  under  the  act  of  Congress* 
which  superseded  all  previous  laws,  and  all 
calls  that  had  been  made  for  troops.  Those 
who  had  put  in  substitutes  under  State  au- 
thority had  a  right  to  enjoy  the  benefit  of 
the  substitution  in  like  manner  as  if  it  had 
been  effected  under  the  orders  of  the  Sec- 
retary of  War,  or  the  act  of  Congress ;  and 
this  right  has  always  been  recognized  and 
allowed  by  the  Confederate  government. 
But  they  have  no  claim  to  stand  on  any 
higher  ground  than  those  who  put  in  sub- 
stitutes under  Confederate  authority. 

We  are  of  the  opinion  therefore  that  each 
of  the  petitioners  is  liable  to  render  mili- 
tary service,  and  must  be  remanded  to  the 
custody  of  the  respondent. 

The  motion  to  discharge  the  petitioners 
overruled,  and  they  remanded  to  the  custody 
of  the  officer. 


499       *Rtder  v.  The  Commonwealth. 

Jaly  Term,  1800,  Lewisbure*. 

I.  Crinlnal  Law— Petit  Larceny— Indlctnent—CluuYliiff 
a  PrevloiM  Petit  Larceny— Bffect.— An  indictment 
for  petit  larceny,  wbicb  proceeds  to  cbarire  tliat 
tbe  person  indicted  had  been  previoasly  indicted, 
tried  and  sentenced  for  another  petit  larceny,  ts 
an  indictment  for  a  felony,  and  a  county  or  corpo- 
ration court  has  no  jurisdiction  to  try  the  prisoner 

a.  Same— Same— Same.— If  upon  such  an  indictment 
the  prisoner  is  tried  acd  found  ffuilty,  the  verdict 
should  be  arrested,  and  all  the  proceed  in«rs  sub- 
sequent to  the  Indictment  should  be  quashed. 

a.  Same  — Same— Same  — Statute.— The  indictment 
when  brouffht  into  court  should  have  been  treated 
as  a  presentment,  and  steps  taken  in  conformity 
with  the  Code,  ch.  207,  S  15,  p.  771. 

At  the  March  term  1860,  of  the  Hustings 
court  of  Lynchburg,  Spotswood  Rider  was 
indicted  for  feloniously  stealing,  in  October 
1859,  one  axe  of  the  value  of  fifty  cents. 
And  the  indictment  further  stated  that  the 
said  Rider  had  been  indicted,  and  on  the 
9th  of  March  in  that  year,  by  the  verdict 
I  and  judgment  of   the    Hustings   court    of 


188 


16  GRATT. 


RiDBR  V,  ThB  COMMONWBALXH. 


600,  601,  502 


Xrjnchbui^g^,  convicted,  for  having  on  the  2d 
of  February  previous  stolen  a  bridle  of  the 
value  of  two  dollars,  for  which  he  had  been 
sentenced  to  three  months'  imprisonment,  in 
the  jail  of  Lynchburg. 

The  prisoner  plead  not  guilty  to  the 
charge  of  stealing  the  aze,  but  admitted  in 
open  court  that  he  had  been  indicted,  tried, 
convicted  and  sentenced,  for  stealing  the 
l>ridle.  Upon  the  trial  the  jury  found  the 
prisoner  guilty,  and  assessed  his  im- 

500  prisonment  in  the  city    jail  to  *seven 
days ;  and  they  further  found  that  he 

had  been  duly  indicted,  tried,  convicted  and 
sentenced  for  the  petit  larceny  set  out  and 
stated  in  the  second  count  of  the  indict- 
ment; and  that  he  admitted  the  same  in 
open  court,  and  before  the  jury.  The  pris- 
oner thereupon  moved  in  arrest  of  judgment, 
which  was  overruled,  and  the  court  sen- 
tenced the  prisoner  to  one  year's  imprison- 
ment in  the  penitentiary.  The  prisoner 
thereupon  took  the  case  up  to  the  Circuit 
court  of  Lynchburg,  by  writ  of  error,  where 
the  judgment  was  affirmed.  And  he  then 
obtained  a  writ  of  error  to  this  court. 

The  case  was  argued  by  G.  W.  Latham, 
for  the  prisoner,  and  by  the  Attorney  Gen- 
eral, for  the  Commonwealth. 

ALLEN,  P.  At  a  quarterly  term  of  the 
Hustings  court  held  for  the  city  of  Lynch- 
burg on  the  5th  of  March  1860,  the  prisoner 
w^as  indicted  for  feloniously  stealing  an  axe 
of  the  value  of  fifty  cents ;  and  it  was  al- 
leg-ed  in  the  indictment  that  the  accused 
had  previously  been  indicted  in  the  same 
court  of  a  different  offence  of  petit  larceny, 
and  sentenced  to  punishment.  The  accused 
being  in  custody  plead  not  guilty  to  so  much 
of  said  indictment  as  charged  the  felonious 
stealing  of  the  aze ;  and  admitted  the  truth 
of  so  much  of  the  indictment  as  charged 
that  he  had  been  previously  indicted,  con- 
victed and  sentenced  for  a  different  offence 
of  petit  larceny.  The  jury  empanelled  to 
try  the  issue,  found  him  guilty,  and  fixed 
the  time  of  his  imprisonment  in  the  city 
jail  to  seven  days ;  but  further  found  that 
he  had  been  indicted,  tried,  convicted  and 
sentenced  in  due  form  of  law  for  the  petit 
larceny  charged  in  the  indictment. 

On  this  finding  of  the  jury,  the  Attorney 
for  the  Commonwealth  moved  the  court  to 
sentence  the  accused  to  one  year's  impris- 
onment in  the  penitentiary  according 

501  *to   the  provisions  of  the   Code,    ch. 
199,  {  27,    p.  752.     To  this  the  accused 

objected ;  and  moved  in  arrest  of  judgment 
for  several  causes  assigned.  But  the  court 
overruled  his  objection  and  motion  in  arrest 
of  judgment,  and  sentenced  him  to  be  con- 
fined in  the  penitentiary  for  one  year.  To 
which  opinion  and  judgment  of  the  court 
he  excepted ;  and  his  exception  was  signed, 
sealed  and  made  part  of  the  record.  A  writ 
of  error  having  been  allowed,  the  judgment 
of  the  Hustings  court  was  affirmed  by  the 
Circuit  court  for  the  corporation  of  Lynch- 
burg; to  which  judgment  of  affirmance  a 
writ  of  error  has  been  allowed  by  his  court. 
Upon  these  proceedings  the  first  question 
is   that  raised  by   the  motion  in  arrest  of 


judgment,  and  assigned  as  error  in  the  pe* 
tition :  Had  the  Hustings  court  jurisdiction 
to  try  the  cause,  as  the  offence  with  which 
the  accused  was  charged  is  punishable  with 
confinement  in  the  penitentiary? 

The  county  and  corporation  courts  of  the 
commonwealth  deriving  their  existence 
from  the  acts  of  the  legislature,  can  exer- 
cise such  jurisdiction  only  as  has  been  con- 
ferred by  statute.  The  Code,  p.  616,  ch. 
157,  {  3,  provides  that  the  county  or  corpo- 
ration courts  shall  have  jurisdiction  to  hear 
and  determine  all  cases,  &c.,  ^*  except  crim- 
inal causes  against  free  negroes  charged 
with  felonious  homicide,  or  any  felony, 
the  punishment  whereof  may  be  death,  and 
against  white  persons,  charged  with  any 
offence,  the  punishment  whereof  may  be 
death,  or  imprisonment  in  the  peniten- 
tiary." 

This  provision  of  the  Code,  except  that 
portion  m  reference  to  free  negroes,  con- 
forms to  the  policy  of  the  legislature  from 
the  first  organization  of  county  courts.  By 
the  act  of  1748,  5  Hen.  Stat.  489,  {  5,  enti- 
tled ''An  act  for  establishing  county  courts, 
and  for  regulating  and  settling  the  pro- 
ceedings    therein,"     cognizance     of    such 

criminal  causes  where  judgment  or 
502      conviction  shall  be  *for  loss  of  life  or 

member,  was  excepted  from  the  juris- 
diction conferred.  A  similar  provision  is 
found  in  the  act  passed  the  3rd  December, 
1792,  ch.  67,  {  5.  In  the  interval  between 
the  revision  of  1792  and  1819,  the  peniten- 
tiary system  was  introduced.  The  act  of 
1819,  1  Rev.  Code,  p.  246,  ch.  71,  j  7,  regu- 
lating the  jurisdiction  of  the  county  and 
corporation  courts,  excepts  from  the  juris- 
diction conferred,  such  criminal  cases  where 
the  judgment,  upon  conviction,  shall  be  for 
the  loss  of  life  or  member,  or  imprisonment 
in  the  public  jail  and  penitentiary  house, 
as  shall  not  be  expressly  declared  cogni- 
zable in  the  said  courts  by  act  of  assembly. " 
This  long  settled  policy  of  the  legislature 
excepting  from  the  jurisdiction  of  these 
inferior  courts  such  criminal  causes  punish- 
able on  conviction  with  loss  of  life  or  mem- 
ber, or  imprisonment  in  the  penitentiary, 
has  never  been  departed  from  in  relation  to 
white  persons.  There  is  no  statute  ex- 
pressly declaring,  in  the  language  of  the 
Rev.  Code  of  1819,  such  causes  cognizable 
in  said  courts.  On  the  contrary  such  juris- 
diction is  not  only  withheld  by  the  negative 
provisions  of  the  statute  already  quoted, 
but  by  the  express  terms  of  the  law,  Code, 
p.  773,  ch.  208,  {  1,  it  is  affirmatively  de- 
clared, "that  a  trial  of  any  white  person 
for  felonyj  and  of  a  free  negro  for  felonious 
homicide,  or  any  felony  punishable  with 
death,  shall  be  in  the  Circuit  court."  It  is 
moreover  provided,  Code,  p.  764,  ch.  205,  {  1 
and  7,  that  before  a  white  person  charged 
with  a  felony  or  a  free  negro  charged,  Ac, 
is  tried  before  a  Circuit  court  he  shall  be 
examined  as  therein  provided  for,  unless 
by  his  assent  entered  of  record  in  such 
court,  such  examination  be  dispensed  with. 
By  the  7th  section  it  is  enacted,  that  if  it 
appear  on  the  examination  of  such  person, 
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that  a  felony  has  been  committed,  and  that 
there  is  probable  caOse   to  charge   the  ac- 
cused therewith,  the  examining  court  shall 
remand   him   for  trial  in  the  Circuit 

503  court  having  cognizance  *of  the  case. 
These  provisions  of  the  Code  render  it 

clear  that  if  the  offence  charged  was  a 
felony  the  Hustings  court  had  no  jurisdic- 
tion to  try  the  cause. 

The  Code,  p.  750,  ch.  199,  i  1,  defines  fel- 
ony and  misdemeanor :  '^Offences  are  either 
felonies  or  misdemeanors.  Such  offences 
as  are  punishable  when  committed  by  free 
persons  with  death  or  confinement  in  the 
penitentiary,  are  felonies;  all  other  offences 
are  misdemeanors." 

At  common  law  simple  larceny,  whether 
grand  or  petit  larceny,  was  felony:  Of- 
fences, Blackstone  says,  which  are  consid- 
erably distinguished  in  their  punishment, 
but  not  otherwise.  4  Black.  Com.  229.  And 
it  is  said  by  Hawkins,  that  whenever  an 
offence  would  amount  to  grand  larceny  if 
the  thing  stolen  were  above  the  value  of 
twelve  pence,  it  is  petit  larceny  .if  it  be  of 
that  value  or  under.  And  it  seems  that  all 
petit  larceny  is  felony,  and  consequently, 
requires  the  word  felonice,  in  an  indict- 
ment for  it.  Hawkins'  Pleas  of  the  Cr. 
146.     i  34,  36. 

By  the  act  found  in  1  Rev.  Code  of  1819, 
p.  617,  {  7,  it  was  provided,  that  if  any  per- 
son shall  feloniously  take,  steal  and  carry 
away  any  goods  or  chattels,  under  the  value 
of  four  dollars,  he  should  on  conviction, 
be  punished  with  stripes  or  by  confinement 
in  the  jail  and  penitentiary  for  a  term  not 
less  than  six  or  more  than  eighteen  months. 
And  if  any  person  having  been  punished  by 
stripes  for  such  offence,  shall  be  convicted 
of  a  like  offence  a  second  time,  he  shall  be 
sentenced  to  undergo  a  confinement  in  the 
penitentiary  for  a  term  not  less  than  five 
or  more  than  ten  years.  The  Code  has  in 
some  respects  changed  the  law  in  regard  to 
the  two  kinds  of  larceny.  By  the  Revised 
Code  of  1819,  it  continued  a  felony  though 
it  might  on  conviction  be  punishable  with 
stripes  or  confinement  in  the  penitentiary 
at  the  discretion   of  the   jury.     The 

504  Code,  p.  729,  *ch.  192,  {  14  enacts, 
that  if  a  person  commits  simple  lar- 
ceny of  goods  and  chattels  of  less  value 
than  twenty  dollars,  he  shall  be  deemed 
guilty  of  petit  larceny,  and  confined  in  jail 
not  exceeding  one  year,  and  at  the  discre- 
tion of  the  court  may  be  punished  with 
stripes. ' *  The  offence  not  being  punishable 
with  death  or  confinement  in  the  peniten- 
tiary, is  a  misdemeanor  according  to  the 
Code.  ch.  199,  1 1,  defining  felonies  and  mis- 
demeanors. But  as  the  Revised  Code  of 
1819  imposed  a  heavier  punishment  upon 
conviction  of  a  like  offence  the  second  time, 
the  Code  likewise,  p.  752,  ch.  199,  {  27,  pro- 
vides that,  **when  any  person  is  convicted 
of  petit  larceny,  and  it  is  alleged  in  the 
indictment  on  which  he  is  convicted  and 
admitted,  or  by  the  jury  found,  that  he  has 
been  before  sentenced  in  the  United  States 
for  the  like  offence,  he  shall  be  sentenced  to 
be  confined  in  the  penitentiary  for  one  year. 


The  argument  of  the  Attorney  General  that 
the  law  ascribes  the  punishment  to  the 
offence,  and  declares  the  offence  to  be  fel- 
ony where  that  punishment  is  death  or  con- 
finement in  the  penitentiary,  and  does  not 
refer  to  the  person,  is  answered  by  the  terms 
of  the  27th  section,  which  describes  the 
offence  as  a  like  offence.  In  either  case  the 
act  is  similar,-  and  the  Code  makes  the  com- 
mission of  the  first  act  a  misdemeanor.  But 
if  the  lighter  punishment  fails  to  reform, 
and  the  party  is  guilty  of  a  like  offence  a 
second  time,  such  second  offence  is  punish- 
able with  confinement  in  the  penitentiary, 
and  is  a  felony.  Being  so  punishable,  the 
county  and  corporation  courts  cannot  take 
cognizance  of  the  cause.  The  indictment 
having  alleged  that  in  addition  to  the 
offence  for  which  he  was  then  charged,  he 
had  been  before  sentenced  for  the  like  of- 
fence, the  charge  so  preferred  amounted  to 
felony,  which  could  be  tried  in  the  Circuit 
court  only,  and  that  after  t>eing  examined 
by  a  called  court,  unless  such  examina- 
tion had  been  dispensed  with.     If  the 

505  *offence,  though  punishable  as  afore- 
said, could  be  regarded  as  a  misde- 
meanor, it  would  follow  that  under  the 
provisions  of  the  Code,  ch.  199,  {  25,  26,  after 
repeated  convictions  and  sentences  a  white 
person  might  be  sentenced  by  the  county 
court  to  be  confined  in  the  penitentiary  for 
life.  If  the  legislature  intended  to  confer 
such  jurisdiction  on  the  county  and  corpora- 
tion courts  it  would  have  done  so  expressly, 
and  not  left  it  to  implication. 

It  was  suggested  in  argument  that  the 
provision  contained  in  the  Code,  ch.  199,  { 
7,  could  not  be  reconciled  with  the  con- 
struction that  would  make  this  offence  fel- 
ony to  be  tried  in  the  circuit  court  only. 
The  section  referred  to,  punishes  the  prin- 
cipal in  the  second  degree,  as  if  he  were  the 
principal  in  the  first  degree.  He  is  punish- 
able for  his  own  offence  as  the  principal  in 
the  first  degree,  but  is  not  sentenced  accord- 
ing to  the  sentence  which  may  be  imposed 
upon  the  principal  offender.  Being  the 
first  offence  in  his  case,  he  may  be  punish- 
able as  for  a  misdemeanor,  whilst  the  prin- 
cipal offender  may  be  pentenced  to  a  different 
punishment.  And  so  it  would  be  in  cases 
under  the  25th  and  26th  sections  of  chapter 
199,  imposing  additional  punishment  after 
previous  convictions  and  sentences. 

I  think  the  Hustings  court  had  no  juris- 
diction to  proceed  with  the  case.  That  the 
indictment  charged  the  accused  with  a  fel- 
ony, and  when  returned  by  the  grand  jury 
it  should  have  been  treated  as  a  present- 
ment, and  steps  taken  in  conformity  with 
the  Code,  p.  771,  ch.  207,  {  15. 

It  therefore  seems  to  me  that  the  judg- 
ment of  the  Circuit  court  affirming  the 
judgment  of  the  Hustings  court  was  erro- 
neous, and  should  be  reversed.  And  this 
court  proceeding  to  render  such  judgment 
as  the  Circuit  court  should  have  done,  it 
further  seems  to  me  that  the  judgment  of 
the    Hustings    court  overruling    the 

506  motion  *of  the  plaintiff   in   error    in 
arrest  of  judgment  was  erroneous,  and 
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should  be  reversed  and  annulled.  That  all 
proceeding's  on  the  verdict  should  be  stayed 
or  arrested ;  that  the  verdict  and  all  pro- 
ceedings subsequent  to  the  finding  of  the 
indictment  be  set  aside;  and  the  cause  be 
remanded  to  said  Hustings  court  for  the 
accused  to  be  dealt  with  according  to  law. 

The  other  judges  concurred  in  the  opinion 
of  Allen,  P. 

Judgment  reversed,  all  proceedings  subse- 
quent to  the  indictment  set  aside,  and  cause 
remanded  to  the  Hustings  court. 


507       'Bradshaw  v.  The  Commonwealth. 

July  Term,  1800,  Lewisbnrff. 
[80  Am.  Dec.  722.] 

1.  Crloiiiisl    Law— Loss  of  Indictnent— Bffoct.— In    a 

prosecution  for  a  felony  or  misdemeanor,  if  the 
Indictment  is  lost  at  any  time  before  tbe  trial, 
thoQjrh  after  arraignment  and  plea,  the  party 
cannot  be  tried. 

a.  5aHO—Suiie-- Statute  — Appllcsblo    Only    to   Civil 

Csses.*— The  act.  Code  ch.  180,  p.  079.  authorizing  a 
lost  record  or  paper  to  be  substituted  by  an 
aathenticated  copy  or  proof  of  its  contents,  applies 
only  to  dvil  cases,  and  does  not  extend  to  records 
or  papers  in  criminal  proceedings. 

At  the  June  term  1857,  of  the  Circuit  court 
for  the  corporation  of  Lynchburg,  the 
grand  jury  found  an  indictment  against 
Robert  Bradshaw  for  keeping  and  exhib- 
iting a  certain  gaming  table  called  a  faro 
bank,  **a  true  bill."  And  at  the  same  term 
Bradshaw  appeared,  and  pleaded  *'not 
guilty"  to  the  indictment;  and  on  his  mo- 
tion the  case  was  continued  until  the  next 
term. 

Between  this  time  and  the  June  term  1860, 
the  indictment  was  lost  or  abstracted ;  so 
that  when  the  case  was  called  for  trial  at 
the  latter  term,  it  could  not  be  produced ; 
and  on  the  motion  of  the  attorney  for  the 
commonwealth  he  was  permitted  to  file  the 
affidavit  of  the  clerk  stating  the  loss,  and 
giving  what  he  believed  to  be  substantially 
a  copy  of  the  lost  indictment.  To  the  filing 
of  this  afiSdavit  the  defendant  excepted. 

On  the  trial  of  the  .case  the  attorney  for 
the  commonwealth  having  tendered  to  the 
court  the  affidavit  of  the  clerk,  offered  him 
as  a  witness  to  prove   the   contents  of  the 

indictment,  mentioned  in  the  affida- 
506     vit,  in  order  that  *the  case  might  be 

proceeded  in,  heard  and  determined 
upon  the  proof  of  the  contents  thereof.  To 
the  introduction  of  this  evidence  the  de- 
fendant objected;  but  the  court  overruled 
the  objection  and  admitted  the  evidence: 
And  the  defendant  again  excepted.  The 
trial  then  proceeded,  and  the  jury  found 
the  defendant  guilty,  and  assessed  his  fine 
3it  one  hundred  dollars.  And  the  court  ren- 
dered a  judgment  upon  the  verdict  against 
the  defendant  for  the  fine  of   one  hundred 

*That.  wbere  an  indictment  is  lost,  it  cannot  be 
iopplled  by  a  copy  is  laid  down  as  the  minority  rule 
tttlOEncPLAPr.  418. 


dollars;  and  adjudged  him  to  be  impris- 
oned in  the  jail  of  the  city  for  two  months. 
To  this  judgment  Bradshaw  applied  to  this 
court  for  a  writ  of  error;  which  was 
awarded. 

J.  O.  Lt.  Goggin  and  Kean,  for  the  appel- 
lant, insisted: 

Ist.  That  the  court  had  not  authority  at 
common  law  to  proceed  in  the  trial  of  a 
party  in  a  criminal  case,  without  the  indict- 
ment which  had  been  found  by  the  grand 
jury.  They  referred  to  the  case  of  Gana- 
way  V.  The  State,  22  Alab.  R.  772,  in  which 
it  was  held  that  when  an  indictment  is  lost 
or  destroyed,  it  cannot  be  substituted  on 
satisfactory  proof  of  a  copy.  In  Texas  the 
case  is  provided  for  by  statute,  and  the  court 
held  in  the  case  of  the  The  State  v.  Elliot, 
14  Texas  R.  423,  that  the  mode  provided 
by  the  statute  must  be  pursued.  They  re- 
ferred also  to  Doty  v.  The  State,  7  Blackf . 
R.  427 ;  and  insisted  that  though  the  sylla- 
bus of  the  cause  of  The  People  v.  Burdock, 
3  Caine's  R.  104,  seemed  to  allow  a  copy  to 
be  filed,  yet  the  case  showed  that,  the  mo- 
tion was  made  in  an  ended  cause  years 
after  it  was  ended ;  and  that  the  record  was 
wanted  not  for  the  trial  of  the  party,  but  to 
be  used  in  some  other  proceeding. 

2d.  They  insisted  further,  that  the  stat- 
ute, Code  of  1849,  ch.  180,  {  1,  p.  679,  author- 
ising the  proceeding  upon  an  authenticated 
copy  of  a  lost  paper,  or  the  proof  of  its  con- 
tentSy  did  not  apply  to  proceedings 
509  in  a  criminal  *trial:  and  they  relied 
upon  the  language  of  the  act,  and  its 
collocation  in  the  Code,  as  showing  that  it 
had  reference  exclusivelv  to  proceedings  in 
civil  suits. 

The  Attorney  General,  for  the  common- 
wealth, took  a  distinction  between  felonies 
which  could  only  be  prosecuted  by  indict- 
ment, and  misdemeanors,  which  might  be 
by  indictment,  presentment  or  information. 
Code  ch.  207,  {  1,  p.  768.  This  distinction 
he  insisted  would  authorize  a  different  prac- 
tice in  these  different  classes  of  offences.  In 
felony  the  prosecution  must  be  on  the  oath 
of  the  grand  jury ;  in  misdemeanor  it  may 
be  upon  an  information  by  an  officer  of  the 
court :  and  this  information  may  be  amended 
at  any  time  before  trial.  1  Chitty's  Crim. 
Law  802.  And  he  insisted  that  if  there 
might  be  this  change  in  the  information 
there  was  no  substantial  reason  why  in  like 
cases  it  may  not  be  in  the  indictment. 

He  considered  the  rights  of  the  defendant 
before,  during  and  pending  the  trial,  and 
insisted  that  they  had  all  been  secured  to 
him.  That  up  to  and  after  his  arraignment 
and  pleading  the  indictment  was  in  court, 
so  that  he  knew  the  cause  of  his  accusa- 
tion ;  and  though  he  was  by  the  common 
law  entitled  to  a  copy  of  the  indictment,  he 
had  waived  it  by  pleading,  5  U.  S.  Dig,  p. 
154,  i  244,  R.  M.  Charlton's  R.  142.  After 
pleading  he  could  not  move  to  quash  or 
demur  to  the  indictment :  And  in  respect  to 
the  offence  for  which  this  defendant  was 
prosecuted  the  statute  forbids  all  objec- 
tions for  defects  or  want  of  form.     Code  p. 
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770,  I  11,  12,  772,  {  23,  24.  Upon  the  trial 
the  right  of  the  defendant  was  that  the 
charge  which  had  been  made  against  him 
should  be  proved.  True  the  indictment  was 
the  best  evidence  of  the  charge ;  but  upon 
proof  of  its  loss  might  it  not  be  supplied? 
A  lost  record  may  be  supplied  by  proof. 
4  Phillips  Evi.  Note  723,  p.  1067 ;  New- 

510  comb   V.    Drummond,    *4    Leigh    57; 
Douglas'  widow  and  adm'z  v.  Yallop, 

2  Burr.  R.  722;  Rex  v.  Turner  &  als.,  1 
Strange's  R.  139;  Evans  v.  Thomas,  2  Id. 
833;  1  Chitty's  Crim.  Law  722  marg.  In 
New  York  Graham  v.  WoodhuU,  1  Caine's  R. 
4%;  The  People  v.  Murdock,  3  Id.  104.  In 
Massachusetts  Inh.  Stockbridge  v.  Inh. 
West  Stockbridge,  12  Mass.  R.  400;  Fay  v. 
Wenzell,  8  Gush.  R.  315.  In  Alabama 
Dozier  v.  Joyce,  8  Porter's  R.  303;  Wil- 
liams V.  Powell,  9  Ind.  493;  Wilkerson  v. 
Branham,  5  Alab.  608;  8  Id.  298;  11  Id.  629; 
19  Id.  710 ;  25  Id.  551 ;  2  Hay w.  R.  243 ; 
Pleasants  v.  The  SUte,  15  Ark.  R.  624. 
Then  if  the  evidence  was  admissible,  the 
question  is  as  to  the  quantum  and  not  the 
quality  of  the  proof;  and  in  this  case  there 
iji  no  doubt  the  evidence  is  almost  if  not 
entirely  in  the  language  of  the  lost  indict- 
ment. 

The  only  importance  of  the  indictment 
after  the  trial,  is  that  the  defendant  might 
be  able  to  plead  autre  foi  acquit  or  convict ; 
or  move  in  arrest  of  judgment.  But  he  was 
tried  upon  the  evidence  as  to  the  indict- 
ment, and  this  is  a  part  of  the  record.  Beal 
V.  Larigstaf ,  2  Wils.  R.  371 ;  Perkins  v. 
Perkins,  21  Georgia  R.  13;  Cawood's  case, 
2  Va.  Cas.  And  upon  a  motion  to  arrest 
the  judgment,  the  evidence  shows  what  the 
indictment  was. 

DANIE^L,  J.  The  question,  upon  the  de- 
cision of  which  depends  the  judgment  to  be 
given  in  this  case,  is  a  nice  and  difficult 
one.  It  is  res  Integra  here ;  and  the  coun- 
sel on  either  side  and  the  court  after  diligent 
search,  have  failed  to  find  any  authority  in 
the  British  Reporters  or  text  books  which 
would  seem  to  rule  it.  The  only  case  cited 
at  the  bar  in  which  the  question  has  been 
fully  discussed  and  distinctly  adjudged  is 
the  case  of  Ganaway  v.  The  State,  22  Alab. 
R.  772,  relied  on  by  the  counsel  of  the  plain- 
tiff in  error — in  their  printed  argument.  In 
that   case   after  several  continuances 

511  of  a  ^^prosecution    for  an  assault  and 
battery  for  which  Ganaway  had  been 

indicted,  the  indictment  was  lost  or  de- 
stro^^ed,  and  the  inferior  court  upon  the  mo- 
tion of  the  solicitor,  after  notice  to  the 
accused,  allowed  a  paper,  which  was  offered 
as,  and  proved  to  be,  a  correct  copy  of  the 
original  indictment,  to  be  substituted  in  its 
stead,  and  proceeded  with  the  trial  upon  the 
substituted  copy.  Upon  an  appeal  to  the 
Supreme  court  the  case  was  there  ably 
argued,  and  the  majority  of  the  court  came 
to  the  conclusion  that  the  judgment  of  the 
Circuit  court  should  be  reversed.  The 
grounds  of  their  decision  are  very  forcibly 
stated  in  the  opinion  of  Judge  Phelan. 
After  conceding   the  right  of  the  court   to 


supply  or  substitute  any  part  of  the  record 
which  has  been  lost  or  destroyed  in  a  civil 
case,  he  proceeds  to  remark  that  '*In  crimi- 
nal proceedings  we  are,  in  many  cases, 
bound  by  settled  principles  of  law  and  prac- 
tice, to  consider  not  that  which  abstractly 
exists,  but  a  certain  visible  external  form 
as  essential  to  the  legal  existence  and 
sufficiency  of  the  thing  itself.  For  instance* 
what  authority  in  law  (he  asks)  will  pro- 
tect an  officer  in  arresting  my  person  on  a 
criminal  charge  or  require  of  me  to  submit 
to  the  arrest?  Will  a  copy  of  a  warrant  do? 
Not  at  all.  It  must  be  the  original,  law- 
ful warrant  itself  which  I  have  a  right  to 
call  for  and  inspect.  This  xrule,  we  are 
inclined  to  think,  has  been  commonly  ap- 
plied to  indictments.  The  prisoner  has 
been  supposed  to  have  a  right  to  have  an 
inspection  of  the  indictment  found,  and  to 
be  arraigned  on  that  only. 

But  conceding  that  a  declaration  and  an 
indictment  are  alike  in  many  respects*  in 
some  other  respects  there  is  a  very  marked 
difference  between  them.  A  declaration  is 
a  statement  of  his  cause  of  action  by  the 
party  himself  or  his  counsel  not  under  oath. 
An  indictment  is  a  statement  of  the  facts 
which  constitute  the  alleged  offence 
against  the  public,  on  the  part  of  the 
512  ^accused  made  under  oath  by  a  grand 
jury,  and  which  to  be  good  in  law 
must  have  certain  formalities ;  and  by  the 
constitution  of  this  State  certain  words  are 
essential.  The  one  is  good  even  though  it 
be  not  signed  by  counsel.  The  other  is 
nothing  if  it  does  not  bear  the  name  of  the 
foreman  of  the  grand  jury  and  the  words 
**a  true  bill.*'  These  are  indispensable 
marks  of  an  indictment.  The  one  may  be 
changed  at  pleasure  by  leave  of  the  court. 
The  other  cannot  be  changed  or  altered  in 
the  slightest  degree  by  any  power  after  it 
has  been  returned  into  court  and  the  grand 
jury  is  discharged.  The  statutes  of  jeofails 
which  in  general  terms  authorise  correc- 
tions and  amendments  in  process  and 
pleadings  have  never  been  held  to  apply  to 
indictments. 

*'It  may  be  granted,  the  court  has  and 
ought  to  have  power  to  supply  copies  or 
duplicates  of  all  parts  of  the  record  or  pro- 
ceedings which  emanated  from  it  or  under 
its  authority  in  the  first  instance ;  because 
the  power  which  could  make  the  original, 
ought  to  be  at  all  times  able  to  supply  a  copy, 
if  that  be  lost  or  destroyed.  But  this 
power  does  not  embrace  an  indictment. 
The  court  has  no  power  to  make  an  indict- 
ment or  to  direct  one  to  be  made ;  that  power 
resides  exclusively  with  the  grand  jury. 
Admitting  then  that  a  court  may  supply  or 
substitute  whatever  part  of  the  proceedings 
it  has  power  to  issue  or  create  in  the  first 
instance,  yet  the  principle  will  not  embrace 
an  indictment,  because  the  court  has  no 
power  to  make  that  or  direct  it  to  be  made. 
In  the  matter  of  indictments,  the  grand  jury 
are  the  sole  judges  under  their  oath  of  the 
propriety  of  their  own  action."  The  judge 
also  stated  in  the  course  of  his  opinion 
that  with  the  exception  of  a  single  circuitt 
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the  rule  of  practice  forbidding  the  substitu- 
tion of  an  indictment  prevailed  throughout 
the  State. 

513  *In  the  dissenting  opinion  delivered 
by  Judge  Gibbons,  the  only  case  cited 

by  him  as  an  instance  in  which  it  had  been 
held  allowable  to  try  a  person  indicted, 
upon  a  copy  of  the  indictment,  was  the  case 
of  John,  a  slave,  v.  Xhe  State,  2  Alab.  R. 
290.  In  that  case,  it  is  true  it  was  held 
that  where  several  persons  are  indicted  and 
the  venue  is  changed  by  less  than  the  wHole 
number,  those  who  change  the  venue  are  to 
be  tried  on  a  copy  of  the  indictment.  I  have 
been  unable  however,  to  discover  anything 
in  that  case  which  countenances  the  propo- 
sition that  an  accused  who  has  not  obtained 
a  change  of  venue  may  be  tried  against  his 
consent  upon  any  substitute  for  the  orig- 
inal indictment.  On  the  contrary,  I  think, 
the  case  looks  the  other  way.  There  the 
venue  had  been  changed  at  the  instance  of 
one  of  several  persons  indicted  for  a  felony, 
and  an  order  had  been  made  sending  not 
only  a  transcript  of  the  record  but  also  the 
original  indictment  to  the  court  to  which 
the  venue  was  changed.  Subsequently 
another  order  was  made  requiring  the  clerk 
of  the  last  mentioned  court  to  return  the 
original  indictment;  which  was  executed, 
and  the  party  who  had  not  obtained  a  change 
of  venue  was  tried  on  the  original  indict- 
ment so  returned,  and  convicted.  And  on 
his  appeal  it  was  insisted,  in  his  behalf, 
that  th^  prosecution  had  been  discontinued 
and  jurimliction  of  the  court  over  the  case 
lost  in  consequence  of  the  execution  of  the 
order  directing  the  original  indictment  to  be 
sent  to  the  court  to  which  the  venue,  as  to 
one  of  the  parties,  had  been  changed. 

Goldthwaite,  J. ,  in  delivering  the  opinion 
of  the  court  sustaining  the  judgment  of  the 
court  below,  so  far  as  it  turned  on  the  ques- 
tion arising  upon  the  orders  of  the  court 
below,  above  mentioned,  remarked — **The 
presiding  judge  at  the  time  of  permitting 
the  change  of  venue  as  to  Anderson,  was 
probably  misled  by  the  generality  of  the 
rule   of     this  court    with   respect   to 

514  changes   of  venue.     *The    rule    was 
not  intended  to  apply  to  criminal  cases 

where  more  persons  than  one  are  indicted, 
when  one  only  shall  apply  for  a  chahge  of 
venue.  In  such  a  case  if  the  accused  makes 
oat  a  sufficient  cause,  he  is  entitled  by 
statute  to  a  change  of  venue ;  but  the  orig- 
inal papers  of  right  appertain  to  the  court, 
which  retains  jurisdiction  over  such  of  the 
accused  as  do  not  desire,  or  cannot  procure 
a  change  of  venue.  A  transcript  of  the 
record  which  must  necessarily  include  a 
transcript  of  the  indictment,  as  well  as  of 
all  other  original  papers,  is  'all  which  can 
regularly  be  transmitted  to  the  court  to 
which  the  venue  is  changed.  The  accused 
who  under  such  circumstances,  asks  for  a 
change  of  venue  may  be  tried  on  such  a 
transcript,  and  his  consent,  if  that  is  to  be 
considered  as  essential,  will  be  inferred 
from  his  application.  If  the  practice  was 
otherwise,  the  monstrous  absurdity  might 
i^nlt,that  the  prosecution  against  the  others 


accused  might  be  terminated  or  indefinitely 
delayed  by  the  measure  of  grace  accorded 
the  one  who  sought  elsewhere  a  trial  which 
he  might  not  obtain  in  an  impartial  man- 
ner in  the  county  where  the  indictment 
was  preferred.*'  He  then  proceeded  to 
show  that  the  irregularity  which  had  oc- 
curred, of  sending  the  original  papers  to  the 
court  to  which  the  venue  had  been  changed, 
had  worked  no  injury  to  the  plaintifF  in 
error;  that  the  order  for  the  re-transmis- 
sion of  the  indictment  to  the  court  in  which 
the  prosecution  originated  was  right;  and 
that  there  had  been  no  discontinuance  of 
the  case. 

There  is  nothing  in  the  decision  of  the 
court  nor  in  its  opinion  bearing  adversely 
to  the  case  of  the  plaintiff  in  error  here. 
He  has  had  no  agency  in  creating  the  neces- 
sity or  exigency  by  which  it  is  sought  to 
justify  his  trial  on  a  substituted  indictment. 
He  is  in  no  degree  chargeable  with  the 
absence  of  the  original.  He  has  not  pro- 
cured  nor  sought  a  change  of  venue. 

515  He  has  *^given  no  consent  express  or 
implied  to  be  tried  on  anything  short 

of  the  original,  identical  indictment  found. 

The  case  of  the  People  v.  Burdock,  &c. ,  3 
Caines  R.  104,  cited  by  the  Attorney  Gen- 
eral, does  not  necessarily  involve  the  deci- 
sion that  a  person  accused  may,  against  his 
consent,  be  tried  on  a  copy  of  a  lost  indict- 
ment. The  reporter,  it  is  true,  in  his  syl- 
labus states  the  case  as  deciding  the  general 
proposition  that,  if  a  record  of  an  indict- 
ment be  lost  the  court  will  grant  leave  to 
file  one  nunc  pro  tunc.  But  on  examination 
of  the  case  it  will  be  seen  that  it  does  not 
go  to  any  such  length.  The  report  of  the, 
case  is  very  brief  and  I  give  it  entire: 
*'An  indictment  found  against  the  defend- 
ants for  a  forcible  entry  and  detainer  in 
April  term  1798,  had,  on  being  removed  into 
this  court  been  quashed  and  restitution  or- 
dered, but  the  record  of  it  could  not  on  search 
in  the  clerk's  office,  be  found.  Riker  ap- 
plied for  leave  to  file  a  record  nunc  pro 
tunc,  on  an  affidavit  by  the  attorney  em- 
ployed in  the  prosecution,  disclosing  the 
above  facts,  and  that  on  examination  of  his 
register  he  found  not  only  that  a  record 
had  been  duly  filed,  but  that  he  actually 
obtained  an  exemplification  of  it  which  had 
been  lost.  Granted  accordingly."  When 
it  is  seen  that  in  that  case  the  motion  was 
made  in  1805  in  respect  to  an  indictment 
found  in  1798 — which  had  been  long  since 
quashed — it  is  obvious  that  the  decision 
then  made,  is  no  precedent  for  the  case 
under  consideration.  It  is  manifest  that 
there  the  substituted  indictment  was  to  be 
used  for  some  purpose  other  than  the  trial 
of  the  person  indicted. 

The  only  case,  which  I  have  been  able  to 
find,  in  addition  to  those  cited  at  the  bar, 
bearing  immediately  on  the  question  in 
hand,  is  that  of  The  State  v.  Harrison,  10 
Yerger's  R.  542.  The  decision  and  reason- 
ing of  the  Supreme  court  of  Tennessee  in 
that  case,  are  strongly  in  favor  of  the 
plaintiff  in  error  in  this«     In  that  case 

516  after  *the   prisoner  had    been   regu- 
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larly  indicted,  tried  and  found  guilty 
of  a  felony,  by  the  verdict  of  a  jury,  he 
moved  in  arrest  of  judgment,  on  the  ground 
that  there  was  no  bill  of  indictment  on 
record  against  him.  It  appeared  that  the 
indictment  had  been  lost  or  mislaid  during 
the  trial  and  upon  diligent  search  could  not 
be  found ;  and  the  solicitor  thereupon  moved 
the  court  to  make  a  copy  of  the  indictment 
together  with  certain  affidavits,  proving 
very  fully  that  it  was  a  correct  copy,  a  part 
of  the  cause,  which  was  done.  The  entry 
made  upon  the  record  was  as  follows :  "State 
v.  Harrison.  The  attorney  general  ap- 
peared in  open  court  and  moved  the  court 
that  the  following  copy  of  the  indictment 
in  this  case  and  the  affidavits  annexed  be 
made  a  part  of  the  record  in  said  cause. 
Whereupon  the  court  upon  examination  and 
inspection  of  the  same,  order  the  same  to  be 
spread  upon  the  minutes  and  made  a  part 
of  the  record  in  his  cause;"  and  a  copy  of 
the  indictment  and  affidavits  annexed  was 
also  inserted  in  the  entry.  In  a  bill  of 
exceptions  the  judge  recited  that  the  copy 
of  the  indictment  was  filed  upon  record  by 
him  not  merely  from  the  affidavits  **but 
because  the  court  was  fully  satisfied,  that 
said  copy  of  said  indictment  so  ordered  and 
made  a  part  of  the  record,  was  an  exact 
literal  copy  of  the  original  indictment,  not 
only  from  the  affidavits  appended  to  said 
copy,  but  from  the  recollection  and  memory 
of  the  court  itself."  The  Supreme  court 
held  that  no  judgment  could  be  rendered 
against  the  prisoner  upon  a  copy  of  the 
indictment  thus  spread  on  the  records  of  the 
court  below;  and  that  the  case  was  one 
proper  for  arrest  of  judgment. 

In  delivering  the  opinion  of  the  court, 
Turley,  J.,  after  considering  the  general 
power  of  a  court  to  alter  and  supply  from 
its  own  memory  alone,  any  order  judgment 
or  decree  pronounced  by  it  at  the  same 
term,  qualifies  the  concession  with  the 
remark  that  the  principle  doubtless  applies 

with  more  force  to  things  which  have 
517      emanated  *from  the   court  itself,  for 

the  reason  that  the  judge  may  well 
recollect  what  he  has  himself  directed  to  be 
done  and  find  it  impossible  to  remember 
what  has  been  done  by  others.  And  he  then 
proceeds  to  say,  "If  the  indictment  could 
be  supplied  from  the  memory  of  the  judge 
the  record  must  show  explicitly  and  cer- 
tainly that  it  was  so  done.  The  recital  in 
the  bill  of  exceptions  does  not  amount  to 
this.  To  establish  the  principle  that  a 
judge  might  supply  a  lost  bill  of  indictment 
upon  the  affidavit  of  others  independent  of 
his  own  recollection  would,  as  we  think, 
be  exceedingly  dangerous  to  the  lives  and 
liberty  of  the  citizens ;  and  we  cannot  do 
so.  We  think  we  go  far  enough  in  saying 
this   may  be  done  upon  the  memory  of  the 

judge." 

The  provisions  of  chapter  180  of  the  Code, 
allowing  papers,  *4n  any  cause,"  lost  or 
destroyed  to  be  substituted  by  an  authenti- 
cated copy  of  what  is  lost  or  destroyed  or 
proof  of  the  contents  thereof,  have  obvi- 
ously no  application   to   the  case.     Though 


the  language  of  those  provisions  is  broad 
enough  to  cover  the  loss  of  papers  in  crim- 
inal prosecutions,  yet,  from  the  general 
frame  and  tenor  of  this  chapter,  and  from 
its  position  in  the  Code,  as  one  of  a  series 
of  chapters  under  the  title  of  (51)  "Proceed- 
ings in  civil  suits,"  considered  in  connex- 
ion with  the  declaration  of  the  design  set 
forth  in  the  preamble  of  the  Code,  to  ar- 
range the  general  statutes  of  the  common- 
wealth "in  appropriate  titles,  chapters  and 
sectfons,"  it  is  manifest  that  the  remedy 
proposed  by  the  provisions  in  question, 
applies  to  the  loss  or  destruction  of  papers 
in  civil  causes  only. 

Upon  the  whole  it  seems  to  me  that  the 
plaintiff  in  error  is  entitled  to  a  judgment 
of  this  court  in  his  favor.  There  is  no  leg- 
islative provision  regulating  the  practice  in 
his  case ;  there  is  no  authoritative  decisions 
in  England  or  Virginia  ruling  the  point 
raised   by  him,   against  him;    whilst    the 

weight  of  the  few  adjudications  on 
518      the*question   by   the   courts  in   this 

country,  of  which  we  have  any  re- 
ports, is  clearly  in  his  favor.  In  this  state 
of  the  law  I  do  not  think  we  are  authorized 
by  affirming  the  judgment  to  introduce  a 
practice  which  would  tend  to  impair  the 
efficiency  of  one  of  those  guards  which  the 
law  has  provided  for  the  protection  and 
security  of  the  citizen.  Whenever,  on  a 
trial,  the  original  indictment  is  substi- 
tuted by  parol  proof  of  its  contents,  the 
accused  is  necessarily  exposed  to  the  hazard 
of  being  tried  for,  and  convicted  of,  a  charge 
differing,  in  greater  or  less  degree,  from 
that  preferred  by  the  grand  jury.  To  ex- 
pose to  such  a  hazard  an  accused  who  is  no- 
wise responsible  for  the  loss  or  destruction 
of  the  original  indictment,  seems  to  me  to 
be  hardly  in  accordance  with  the  spirit  that 
regulates  the  proceedings  in  criminal  trials ; 
and  I  am  for  reversini?  the  judgment. 

The  other  judges  concurred  in  the  opinion 
of  Daniel,  J. 

Judgment  reversed. 


519       *Booth  &  al.  v.  The  Commonwealth. 

•      April  Term,  1861,  Ricliinoxid. 

I.  Qrand  Juries— Bzemptlon  fron  Servlca.*— Persons 

over  sixty  years  of  acre  are  not  disqualified  from 
serving  on  ffrand  j  uries :  ttaouffh  they  are  exempted 
from  the  service  if  they  choose  to  claim  the 
exemption.t 
a.  Repeiu  of  a  5tatfite  Which  Repeals  Comnioa  Law— 
Effect.^— If  an  act  repealine*  a  provision  of  the 
common  law  Is  Itself  repealed,  the  common  law 
provision  is  revived.  The  act,  Oode,  ch.  16.  S  19,  p. 
102,  applies  to  statutes,  and  not  to  the  common 
law.t 

*See  generally,  monographic  note  on  "Juries** 
appended  to  Chahoon  v.  Com.,  SO  QratL  783. 

tSee  the  statute  quoted  by  Judob  Moncubb  in  his 
opinion. 

^Common  Law— Changed  by  Statute— Effect  of  Re- 
pealing Statute.— See  foot-note  to  Insurance  Co.  v. 
Barley,  16  OratL  863. 
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In  the  Circuit  court  of  the  county  of 
Franklin  at  its  May  term  1861,  Edwin  C. 
Booth  and  James  Smith  were  presented  for 
gaming.  They  appeared  at  the  October 
term  of  the  court  and  pleaded  in  abatement 
that  Christopher  Taylor,  one  of  the  grand 
jury  which  made  the  presentment,  was  over 
the  age  of  sixty  years,  and  by  reason 
thereof  not  qualified  to  serve  on  the  said 
grand  jury.  To  this  plea  the  'Attorney  for 
the  Commonwealth  demurred,  and  the  court 
sustained  the  demurrer;  and  directed  the 
defendants  to  answer  further.  This  they 
failed  or  refused  to  do ;  and  the  court  ad- 
judged that  each  of  them  should  forfeit  and 
pay  to  the  commonwealth  thirty  dollars  and 
costs.  From  this  judgment  the  defendants 
obtained  a  writ  of  error. 

Wingiield  and  Karly,  for  the   appellants. 
The  Attorney  General,  for  the  Common- 
wealth. 

MONCURE,  J.,  delivered  the  opinion  of 
the  court. 

The  plaintiffs  in  error  were  pre- 
520  sented  for  unlawful  *gaming.  They 
pleaded  in  abatement  that  a  member 
of  the  grand  jury  which  made  the  present- 
ment was  over  the  age  of  sixty  years,  and 
by  reason  thereof  not  qualified  to  serve  on 
the  grand  jury.  There  was  a  demurrer  to 
the  plea  and  joinder  in  demurrer.  The  Cir- 
cuit court  sustained  the  demurrer,  and  or- 
dered the  said  plaintiffs  to  answer  further 
to  the  presentment;  which  failing  and  re- 
fusing to  do,  judgment  was  rendered 
against  them  according  to  law.  And  on 
their  petition  this  court  awarded  a  writ  of 
error  to  the  judgment. 

This  case  involves  the  construction  of  the 
first  section  of  the  act  passed  April  9,  1853, 
entitled  *'an  act  concerning  the  compensa- 
tion and  empaneling  of  jurors,  their  qual- 
ifications and  manner  of  selection  in  certain 
cases,"  which  declares  '*that  all  free  white 
male  persons  who  are  twenty-one  years  of 
age,  and  not  over  sixty,  shall  be  liable  to 
serve  as  jurors,  except  as  hereinafter  pro- 
Tided."  Sess.  Acts,  p.  43,  ch.  27,  i  1.  The 
exceptions  here  referred  to  are  certain  offi- 
cers and  professional  persons,  who,  by  the 
second  section  of  the  act,  are  **  exempted 
from  serving  on  juries." 

Does  the  first  section  apply  to  grand 
jurors  as  well  as  petit  jurors?  And  if  so, 
does  it  create  a  disqualification,  or  a  mere 
exemption  from  serving  on  juries?  These 
are  the  questions,  upon  the  decision  of 
which,  or  one  of  which,  the  case  depends. 
If  the  section  does  not  apply  to  grand  jurors ; 
or  does  not  disqualify  a  person  over  sixty 
years  of  age  to  serve  as  a  juror;  in  either 
case  there  is  no  error  in  the  judgment  of 
the  Circuit  court.  If  the  converse  of  both 
propositions  be  true,  then  there  is  such 
error.  It  is  well  settled  that  the  disqualifi- 
cation of  one  of  the  grand  jury  finding  an 
indictment  may  be  pleaded  in  abatement 
to  the  indictment.  3  Rob.  Pr.,  old  ed.,  p. 
82,  an<i  cases  cited ;  1  Chit.  C.  L.  307. 
The  first  is  a   doubtful  question,    to    say 


the  least  of  it.     The   first   section   of 

521  chapter  162  of  the  Code,  entitled  ***of 
juries  generally,"  as  reported   by  the 

re  visors  in  their  report,  p.  813,  was  in  these 
words:  **No  person  shall  be  qualified  to 
serve  upon  a  jury,  grand  or  petit,  in  any 
proceeding  civil  or  criminal,  unless  he  is 
qualified  to  vote  in  the  election  of  members 
of  the  general  assembly,  is  over  25  and 
under  60  years  of  age,  and  owns  property 
real  or  personal  of  the  value  of  $300." 

The  fourth  section  of  chapter  206  of  the 
Code,  entitled  ** of  grand  juries,"  as  reported 
by  the  Re  visors  Id.  p.  1008,  was  in  these 
words:  ** For  every  grand  jury  there  shall 
be  summoned  twenty-four  citizens  of  this 
state  who  are  freeholders  of  the  county  or 
corporation  in  which  the  court  is  to  be  held, 
and  when  they  are  grand  jurors  for  a  county 
court  not  inhabitants  of  a  town  having  a 
corporation  court,  and  who  are  in  other 
respects  qualified  jurors,  and  not  constables, 
ordinary  keepers,  surveyors  of  roads,  nor 
owners  nor  occupiers  of  water  grist  mills." 

The  former  of  these  two  sections  expressly 
embraces  grand  as  well  as  petit  juries,  and 
the  words,  *'who  are  in  other  respects  qual- 
ified jurors,"  in  the  latter,  clearly  refer  in 
part  at  least,  to  the  qualifications  prescribed 
by  the  former.  Indeed,  the  note  appended  to 
the  said  words  by  the  re  visors,  points  di- 
rectly to  the  former  section. 

The  former  section  was  materially 
amended  by  the  legislature,  so  as  to  make 
it  read,  '*No  person  shall  be  qualified  to 
serve  upon  a  petit  jury,  in  any  proceeding, 
civil  or  criminal,  unless  he  is  21  years  of 
age,  and  owns  property,  real  or  personal, 
of  the  value  of  $100."  Code,  p.  628,  ch. 
162,  {  1.  The  latter  section  was  adopted 
without  amendment,  except  an  immaterial 
transposition  of  words.  Id.  p.  767,  ch.  206, 
{  4.  The  words  **and  in  other  respects 
qualified  jurors,"  were  retained  in  the  sec- 
tion. But  they  had  not  the  same  meaning 
in  the  Code  as  in  the  report  of  the  Re- 
visors.       In     the     latter,    as     before 

522  *stated,  they  plainly  referred,  in  part 
at  least,  to  the  qualification  of  grand 

as  well  as  petit  jurors  expressly  created  by 
ch.  162,  {  1.  But  in  the  Code  they  could 
have  no  such  reference ;  as  by  the  legisla- 
tive amendment  of  the  last  mentioned  sec- 
tion, the  qualification  thereby  created  was 
expressly  confined  to  petit  jurors,  and  to 
make  the  words  in  question  still  refer  to 
that  section  as  amended,  would  altogether 
destroy  the  effect  of  the  amendment. 

There  was  then  no  doubt  about  the  mean- 
ing, and  no  room  for  construction,  of  the 
report  of  the  re  visors,  nor  of  the  Code  on 
this  subject.  Then  came  the  act  of  April 
9,  1853,  the  first  section  of  which  is  before 
recited,  and  is  of  doubtful  meaning.  It 
does  not  mention  **a  jury,  grand  or  petit," 
as  the  report  of  the  revisers  does;  nor  **a 
petit  jury,"  as  the  Code  does;  but  **  jurors" 
only,  without  any  adjective.  And  the  ques- 
tion is,  whether  this  word  embraces  both 
grand  and  petit  as  the  former  does,  or  petit 
only  as  the  latter  does. 

The  act    is   very   long,  containing  forty 


195 


16  GRATT. 


Virginia  Rbports,  Annotatbd. 


623,  624,  626 


sectionA,  and  certainly  relates,  in  different 

?arts  of  it,  to  grand  as  well  as  petit  jurors, 
'he  most  of  it  relates   to  petit  jurors  only. 
But  three  sections  relate  expressly  to  grand 
jurors,    viz:    The    fourth,     which   amends 
and  re-enacts  the  second  section  of  chapter 
206  of  the   Code,  p.  766,  for  the   purpose  of 
requiring  a  grand  jury  to  be  at  only   two, 
instead  of  four,    of  the  quarterly  terms  of 
the  county, ,  and  some   of  the  corporation 
courts;  the  fifth,  authorizing  any  court  in 
which  a  grand  jury  is  to  be   empaneled,  to 
limit  the  number  of  persons  to  serve  thereon, 
provided    it   be  not  less  than  sixteen;  and 
the    ninth,    which,    after   prescribing   how 
jurors  required  for  the  trial  of  cases,  except 
felony,    shall   be   selected   and  returned  to 
serve,  concludes  with  directing  that  **grand 
jurors  shall  be  summoned  as  now  provided 
by  law.  '*    In  all  the  other  sections  in  which 
juries   or   jurors   are    mentioned,    they  are 
mentioned     without     the      adjective 
523      ***grand'*    or   **petit."      Indeed    the 
word  ** petit'*  no  where  occurs  in  the 
act.     Where  the  noun  alone  is  used,  it  gen- 
erally refers  to  petit  juries,  or  jurors  only; 
as   the  context   plainly   shows.     In  one  or 
two  instances,  and  especially   the  first  sec- 
tion before  recited,  the  meaning  of  the  word 
is  somewhat   equivocal.     Why,    on   the  one 
side    it   may   be  asked,  did  the  legislature 
drop  the  adjective  petit  used   in  the   Code, 
if  they   intended    to  confine  their  meaning 
to  petit  jurors?    And  why,  it  may  be  asked 
on  the  other,  did  they   not   use  both  adjec- 
tives, g^and  and  petit,  as  the  revisers  did, 
if  their  meaning  comprehended  both?    Or 
why  did    they   not  use  the  word  petit  any 
where    in    the   act,  though  they  plainly  in- 
tended, generally,  to  confine  their  meaning 
to  petit  jurors?    The  twenty-fouith  section 
is  in  these  words:  ^'No  exception  shall  be 
allowed  against  any  juror  after  he  is  sworn 
upon  the  jury  on  account  of  his  age  or  other 
legal   disability,    unless    by   leave    of    the 
court.*'     It  will  not  be  contended  that  this 
section  extends  to  grand  jurors.     But  why 
does    it   not,    at   least   as  much  as  the  first 
section;  for  it  is,  if  possible,  more  compre- 
hensive  in   its  terms.     It  may  be  said  that 
the  twenty-fourth  section  is  copied,  almost 
literally,  from  former  laws,    and   has  been 
judicially    construed  to  be  confined  to  petit 
jurors.     1  R.  C.  1819,  p.   266,  {  12,  and  note 
(h) ;  Cherry's  case,  2  Va.  Cas.  20,  and  note; 
Long's  case.  Id.  318;  and  Therby's  case,  7 
Leigh    747.     On    the  other  hand  it  may  be 
said  that  the  connection  in    which   the  pro- 
vision   is  used   in  former  laws  confines  its 
meaning    in    them,     necessaril3%    to    petit 
jurors;  whereas  there  is  nothing  in  the  act 
of   1853   to   limit   the  meaning  of  the  word 
**  juror"    in   the    twenty-fourth  section  any  j 
more    than   the   word    **  jurors"  in  the  first  • 
section.    If  the  twenty-fourth  section  relates 
to  grand  as  well  as  petit   jurors,  the  excep- 
tion  in  this  case   came   too  late,  and  there 
is  an  end   of  the  case.     I  admit,  how- 
524      ever,    that   it   does  not.     But  that  *it 
does  not,  is  at   least   an   argument  to 
show,    that    neither  does   the  first  section 
relate  to  grand  as  well  as  petit  jurors.  An- 


other argument  tending  the  same  way  is, 
that  while  the  act  of  1853  repeals  six  of  the 
sections  of  chapter  162  of  the  Code,  entitled 
**of  juries  generally,"  it  repeals  no  section 
of  chapter  206,  entitled  **of  grand  juries," 
and  amends  only  one  for  the  purpose  before 
stated.  Thus  leaving  the  latter  chapter, 
with  a  slight  amendment,  still  standing  as 
the  law  of  the  land,  and  indicating  an  in- 
tention to  make  no  material  change  of  the 
law  in  regard  to  grand  juries ;  at  least  none 
not  plainly  expressed  in  the  act. 

I  am  therefore  inclined  to  think  that  the 
first  section  of  the  act  of  1853  does  not 
apply  to  grand  jurors.  Indeed  the  counsel 
for  the  plaintiffs  in  error  admit  that  it  does 
not ;  that  it  was  intended  to  fix  and  define 
the  qualification  of  petit  jurors,  and  is  sub- 
stituted to  the  place  of  sec.  1  of  ch.  162  of 
the  Code,  and  occupies  the  same  relation 
which  it  did  to  sec.  4  of  ch.  206;  but  they 
contend  that  the  words,  '4n  other  respects 
qualified  jurors,"  in  the  last  mentioned 
section,  refer  to  the  qualification  of  petit 
jurors  prescribed  by  the  first  section  of  the 
act  of  1853.  If  I  have  shown,  as  I  think  I 
have,  that  the  words  in  question  did  not 
refer  to  sec.  1  of  ch.  162  of  the  Code,  it  fol- 
lows, on  the  admission  aforesaid,  that  they 
do  not  refer  to  section  1,  of  the  act  of  1853. 

But  suppose  the  first  section  of  the  act  of 
1853  does  apply  to  grand  as  well  as  petit 
jurors,  does  it  create  disqualification ;  or  a 
mere  exemption  from  serving  on  juries? 

The  first  section  of  chapter  162  of  the 
Code,  clearly  creates  a  disqualification.  It 
declares  expressly  that  *^no  person  shall  be 
qualified,"  &c.,"  unless  he  is  21  years  of 
age,"  &c.  But  the  first  section  of  the  act 
of  1853  uses  very  different  language.  It 
declares  '^that  all  free  white  male  persons, 
who  are  21  years  of  age  and  not 
525  *over  60,  shall  be  liable  to  serve  as 
jurors,"  Ac. ;  which  necessarily  im- 
plies that  none  under  21  or  over  60  shall  be 
so  liable.  The  word  '^qualified"  is  neither 
expressed  nor  implied  in  the  act.  The 
word  both  expressed  and  implied  is  "lia- 
ble," which  has  a  very  different  meaning 
from  '  ^qualified. ' '  Its  meaning  is  *  *  bound' ' 
or  *  ^obliged. "  And  the  section  should  be 
construed  as  if  it  had  been  written:  *'No 
person  under  21  or  over  60  years  of  age  shall 
be  obliged  to  serve  as  a  juror;  but  all  free 
white  male  persons  who  are  21  years  of  age 
and  not  over  60,  shall  be  obliged,  when 
duly  required,  to  serve  as  jurors,  except  as 
hereinafter  provided."  This  would  not  be 
a  disqualification,  but  a  mere  exemption  of 
persons  of  the  former  class  from  serving 
on  a  jury. 

But  it  may  be  asked,  if  this  be  so,  why 
were  not  persons  of  that  class  included 
among  the  exempts  embraced  in  the  second 
section.  They  might  well,  perhaps,  have 
been.  But  they  are  at  least  as  well  em- 
braced in  the  first  section,  or  implied 
thereby.  The  second  section  seems  to  be 
confined  to  persons  who  are  exempted  on 
account  of  their  office  or  profession.  A 
person  exempt  from  serving  on  juries  is  not 
liable  to  serve;  and  a  person   not   liable  to 
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serve  is  exempt  from  serving.  The  terms 
seem  to  be  convertible.  If  the  legislature 
had  intended  to  exempt  only  persons  under 
21  or  over  60  years  of  age,  they  could  not 
have  done  so  more  plainly  or  appropriately 
than  by  the  first  section.  But  intending, 
besides  this  general  exemption,  to  make 
certain  special  ones,  they  enumerated  them 
in  the  second  section.  The  words  ^'liable 
to  serve"  embrace  all  persons  mentioned  in 
the  first  and  not  exempted  in  the  second 
section ;  and  are  so  used  in  some  of  the 
other  sections  of  the  act,  as  the  seventh  and 
twenty-second. 

Again,  it  may  be  asked,  is  a  person  under 
21  years  of  age  a  qualified  juror?  And  if 
not,  how  can  a  person  over  60  be  a  qualified 

juror,    since   the   two   ages  are  men- 
526      tioned  *in    the    same   section   and  in 

immediate  connection ;  thus  showing 
that  if  the  legislature  intended  to  disqualify 
the  former,  they  intended  also  to  disqualify 
the  latter.  The  answer  is  that  the  first 
section  of  the  act  of  1853  does  not  disqualify 
any  person,  and  therefore  not  a  person 
under  21  years  of  age.  It  merely  declares 
who  are  liable  to  serve,  and  thus  plainly 
implies  who  are. not  liable.  If  a  person  so 
implied  not  to  be  liable,  is  in  fact  disqual- 
ified, it  must  be  under  some  other  law. 
Certainly  under  the  Code,  p.  628,  ch.  162,  { 
1,  a  person  less  than  21  years  of  age  was 
disqualified  to  serve  only  on  a  petit  jury 
and  not  on  a  grand  jury.  And  this  seems 
also  to  have  been  the  case  under  the  Code  of 
1819,  1 R.  C.  p.  266,  i  12.  Still  he  may  have 
been  disqualified  at  common  law,  as  will 
be  further  noticed  presently.  If  so,  there 
is  nothing  in  the  statute  which  repeals  or 
changes  the  common  law  in  this  respect ; 
certainly  nothing  in  the  first  section  of  the 
act  of  1853.  That  a  person  over  60  years 
of  age  may  be  disqualified  by  statute  to 
serve  on  a  jury,  is  undoubtedly  true.  But 
then  the  statute  to  have  that  effect  ought  to 
be  very  plain ;  and  if  the  words  used  be  as 
consistent  with  a  mere  exemption  as  with  a 
disqualification,  they  will  be  construed  in 
the  former,  rather  than  in  the  latter  sense. 
We  have  instances  of  this  in  the  construc- 
tion which  has  been  put  upon  certain  Eng- 
lish statutes  of  a  like  nature.  See  1  Chit. 
C.  L.  309 ;  5  'Bac.  Ab.  Juries.  We  must 
construe  a  statute  according  to  its  subject 
matter.  The  same  words  may  create  a  dis- 
qualification, or  exemption  merely,  accord- ; 
ing  to  the  subject  matter.  If  a  statute 
directed  the  sheriff  not  to  summon  persons 
over  60  years  old  to  serve  on  juries,  it  would 
be  construed  to  create  a  mere  exemption,  in 
the  absence  of  anything  in  the  context  to 
show  that  a  disqualification  was  intended. 
If  it  directed  him  not  to  summon  persons 
convicted  of  infamous  offences,  it  would  be 

construed  to  create  a  disqualification. 
527     *The    subject   matter   would  indicate 

an  intention,  in  the  former  case  to 
relieve  certain  persons  from  the  duty  of 
serving  on  juries,  and  in  the  latter  to  pre- 
vent them  from  serving.  It  is  upon  this 
principle  that  constables,  ordinary  keepers, 
surveyors  of  roads,    and  owners  and  occu- 


piers of  water  grist  mills,  have  been  held 
to  be  disqualified  by  the  statute  directing 
them  not  to  be  summoned  on  grand  juries. 
They  are  peculiarly  liable  to  presentment, 
and  therefore  considered  to  be  improper 
persons  to  be  on  the  grand  jury.  In 
Moran's  case,  9  Leigh  651,  it  was  held  that 
the  disqualification  of  owners  and  occupiers 
of  water  grist  mills,  though  general  in  its 
terms,  is  limited  to  the  jurisdiction  within 
which  their  mills  are  situated.  Judge 
Summers,  in  delivering  the  opinion  of  the 
court  in  that  case,  makes  the  following  ob- 
servation which  is  appropriate  to  this  case : 
**The  privilege  of  a  freeholder  residing  in 
the  county  to  serve  on  grand  juries,  is 
inherent  by  the  common  law,  and  sanc- 
tioned by  our  act  of  assembly,  except  so 
far  as  the  latter  may  have  taken  it  away 
on  principles  of  public  policy ;  therefore,  in 
construing  the  latter,  we  deem  it  proper  to 
adopt  the  interpretation  which  will  least 
abridge  the  general  privilege,  and  confine 
the  exception  to  the  necessity  and  reason 
of  the  enactment." 

Again  it  may  be  said,  that  the  4th  sec.  of 
ch.  206  of  the  Code,  p.  767,  which  still  re- 
mains in  force,  requires  that  **f or  every 
grand  jury  there  shall  be  summoned  twenty- 
four  citizens  of  this  state,  who  are  free- 
holders of  the  county  or  corporation  in 
which  the  court  is  to  be  held,  and  in  other 
respects  qualified  jurors,  and  not  consta- 
bles," Ac,  and  that  the  words  **in  other 
respects  qualified  jurors,'*  must  refer  to  the 
first  section  of  the  act  of  1853,  as  there  is 
no  other  act  now  in  force  which  creates  any 
other  qualification  than  those  contained  in 
the  4th  section  itself  of  ch.  206  of  the  Code. 
I  have  already  had   occasion   to  notice  why 

these  words  were  inserted  in  the 
528      *Code,  and  they  lost  much  if  not  most 

of  their  meaning  by  the  amendment 
in  the  legislature  of  chapter  162,  {  1  of  the 
Code,  as  reported  by  the  revisers,  while  no 
corresponding  change  was  made  in  chapter 
206,  I  4.  Still  the  words  are  -not  without 
meaning  as  the  law  now  stands.  There  are 
common  law  qualifications  of  grand  jurors 
to  which  the  words  may  refer.  They  were 
required  to  be  probi,  aut  liberi,  et  legales 
homines.  5  Bac.  Ab.  Juries  A,  p.  311,  E 
347.  And  therefore,  we  are  told,  it  is  a 
good  exception  at  common  law  to  one  re- 
turned on  a  grand  jury,  that  he  is  an  alien, 
or  villein,  or  that  he  is  outlawed  for  a 
crime,  or  that  he  was  not  returned  by  the 
proper  ofiicer,  or  that  he  was  returned  at  the 
instance  of  the  prosecutor.  Id.  311.  Again, 
in  reference  to  the  qualification  of  jurors, 
that^they  should  be  liberi  et  legales  hom- 
ines, the  same  author  says:  '^Hence  it  has 
been  always  clearly  holden  that  aliens, 
minors  or  villeins  cannot  be  jurors."  Also 
infamy  is  a  good  cause  of  challenge  to  a 
juror;  as  that  he  is  outlawed,  or  that  he 
hath  been  adjudged  to  any  corporal  punish- 
ment whereby  he  becomes  infamous,  or  that 
he  hath  been  convicted  of  treason,  or  felony, 
or  perjury,  &c.  Id.  347.  Indeed,  the  Code, 
p.  y34,  {  3,  expressly  makes  conviction  of 
perjury  a  disqualification ;  and   this  is  one 
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case  at  least  to  which  the  words  in  question 
may  refer.  That  some  of  these  common 
law  disqualifications  may  be  merged  in 
statutory  provisions  in  regard  to  them,  can- 
not affect  others  not  so  merg'ed. 

As  to  the  argument  that  if  the  first  sec- 
tion of  ;the  act  of  1853,  does  not  prescribe  a 
qualification,  then  there  is  no  law  to  dis- 
qualify minors,  free  negroes,  Indians  and 
women,  from  serving  on  juries;  it  is  a 
sufficient  answer  to  say,  that  such  persons 
are  not  liberi  et  legales  homines,  and  are 
therefore  not  qualified  jurors  at  common 
law.  The  same  objection,  in  kind  if  not 
in  degree,  might  have  been  taken  to 
the  law  as  contained  in  the  Codes 
529  *of  1819  and  1849,  for  in  neither  was 
there  any  provision  requiring  jurors 
to  be  **free  white  male  persons;'*  and  yet 
no  one  ever  supposed  that  under  either,  a 
free  negro,  Indian  or  woman  could  be  a 
juror.  Free  negroes  are  also  disqualified 
by  statute  to  serve  on  grand  juries,  because 
they  cannot  be  citizens.  That  a  common 
law  qualification  may  have  once  been  pre- 
scribed by  a  statute  also,  which  has  been 
repealed,  does  not  destroy  the  common  law 
qualification.  Such  a  statute  would  be  only 
in  affirmance  of  the  common  law.  But  if 
it  were  repugnant  thereto,  the  repeal  of  it 
would  of  course  restore  the  common  law. 
The  provision  in  the  Code,  ch,  16,  {  19,  p. 
102,  that  *'when  a  law,  which  may  have 
repealed  another,  shall  itself  be  repealed, 
the  previous  law  shall  not  be  revived  with- 
out express  words  to  that  effect,  unless  the 
law  repealing  it  be  passed  during  the  same 
session,"  applies  only  to  statute  law. 

I  am  therefore  of  opinion  that  the  first 
section  of  the  act  does  not  create  a  disqual- 
ification. There  is  no  other  statute  which 
disqualifies  a  person  over  60  years  old  from 
serving  on  a  jury,  and  certainly  he  is  not 
disqualified  by  the  common  law.  It  follows 
that  I  am  for  affirming  the  judgment. 

ALLEN,  P.,  and  LEE  and  ROBERT- 
SON, Js.,  cpncurred  in  the  opinion. 

DANIEL,  J.,  dissented. 

Judgment  affirmed. 


530        *Wa8h  V.  The  Commonwealth. 

October  Term,  1861,  Riclimond. 

I.  Statutes— Issae  of  Venire  Pocias— Directory.*— The 

act.  Code.  ch.  208,  $  5,  p.  836,  and  the  act,  Code,  ch. 
105,  §  14,  p.  828.  dlrectinfiT  the  issue  of  a  venire  facias 
are  merely  directory  to  the  officer,  and  a  prisoner 
cannot  object  to  the  writ  because  the  acts  have 
not  been  complied  with. 
a.  Venire  Facias— Unwarranted  Qualification— Effect.t 
—The  act,  Code.  ch.  162,  f  1,  was  repealed  by  the 

'Statutes— Venire  Fades— Directory.— The  principal 
case  was  cited  and  approved  in  Hall  v.  The  Common- 
wealth, 89  Va.  173,  15  S.  E.  Rep.  617. 

See  also,  the  principal  case  cited  in  Spur^eon  v. 
Com..  86  Va.  656, 10  S.  E.  Rep.  979. 

fVenlre  Facias— Failure  to  Comply  with  Statute- 
Effect.— In  Whitehead  v.  Com.  19  Gratt.  651,  the  writ 
failed  to  comply  with  the  statute  requirinff  the 
Jurors  to  be  summoned  "remote  from  the  place 


act  of  April  9,  185S,  Sess.  acts,  p.  47.  and  jurors  in 
cases  of  felony  are  not  now  required  to  own  estate 
real  or  personal,  of  the  value  of  one  hundred 
dollars.  And  if  the  writ  of  venire  facias  requires 
the  officers  to  summon  Jurors  with  this  qualifica- 
tion it  will  be  quashed  on  motion  of  the  prisoner. 

3.  Same— Error  on  Pace  of  Writ— Objection  in  Appellate 
Court.- If  there  is  an  error  on  the  face  of  the  writ 
of  venire  facias,  and  the  prisoner  moves  to  qnasli  it, 
thouATb  he  does  not  specify  the  error,  it  may  be 
taken  advantage  of  in -the  appellate  court. 

4.  Criminal  Law— Uttering  Connterieit  Coin$— Scienter 
— Presumption.^In  &  prosecution  for  ntterlnff 
counterfeit  coin,  the  gnilty  knowledge  of  the 
prisoner  that  the  coin  was  counterfeit  is  a  fact  to 
be  proved,  and  there  can  be  no  presumption  of  law, 
from  the  existence  of  other  facts,  of  this  gnilty 
knowledge;  though  there  may  be  a  presumption 
of  fact 

5.  Same— Quiity  Intention  — Presumption— Qa«re. — 
QuiBBB:  If  there  be  a  presumption  of  law  of  a 
guilty  intention  in  any  prosecution  for  a  criminal 
offence:  except  in  the  case  of  a  prosecution  for 
murder. 

where  the  offence  is  charged  to  have  been  com- 
mitted." 

The  court  said:  '*In  the  Commonwealth  v.  Wasli, 
16  Oratt  530,  it  was  held  that  a  writ  of  venire  fcMdtu, 
which  directed  tlie  officer  to  summon  freeholders, 
who  owned  'property  to  the  value  of  one  hnniired 
dollars  at  least,*  ought  to  have  been  quashed  on 
motion,  as  it  contained  a  qualification  which  the 
law  did  not  require.  It  was  there  held,  that  it  -was 
not  material  to  the  question  whether  this  mandate 
of  the  writ  was  regarded  by  the  officer  or  not.  Nor 
was  the  accused  required  to  show  that  he  had  been 
injured  by  the  error  of  the  officer  issuing  the  ^KTiV 
It  is  true,  that  in  that  case  the  error  was,  that  it 
contained  more  than  the  law  allows,  and  in  this  case 
it  contains  less.  But  the  principle  of  the  case  seems 
to  be,  that  the  writ  itself  must  be  one  according  to 
the  law;  that  is,  that  the  requirements  of  the  writ 
are  essential,  and  cannot  be  dispensed  with,  thouffh 
the  officer  might  in  fact  have  summoned  only  the 
proper  persons. 

"It  follows,  therefore,  that  the  court  erred  in  deny- 
ing the  motion  to  quash  the  writ  of  venire  fadas; 
that  the  Judgment  must  be  reversed,  and  a  new 
trial  awarded  to  the  accused." 

tSee  generally,  monographic  note  on  "Forgery  and 
Counterfeiting"  appended  to  Coleman  v.  Com.,  2S 
Qratt.  865. 

fCrimlnal  L^iw— Pouession  of  Stolen  Ooods — Pre- 
sumption of  Fact— In  State  v.  Heaton,  83  W.  Va.  ?», 
the  court  said:  "In  Smith  v.  State,  58  Ind.  S41.  it  is 
hel d :  'The  presumption  arising  from  the  possession 
of  stolen  goods  is  one  wholly  of  fact  and  not  of  law.* 
In  this  the  court  of  appeals  of  Virginia  concnrs. 
(Wash's  Case,  16  GratL  680:  Price  v.  Com..  21  Gratt. 
846.)"  See  also,  on  this  point,  the  principal  case 
cited  in  Walker  v.  Com.,  28  Qratt.  976.  See  foot-nots 
to  Price  v.  Com.,  21  Gratt.  846:  foot-note  to  Walker  v. 
Com.,  28  Gratt  960. 

In  Trogdon  v.  Com.,  31  Gratt.  873,  the  court  said: 
"The  opinion  of  this  court  in  Wash's  Case.  16  Oratt. 
541,  has  a  strong  bearing  upon  this  question.  There 
the  distinction  is  plainly  drawn  between  gnilty 
knowledge  or  intent  as  a  presumption  of  law,  and 
guilty  knowledge  or  intent  as  a  presumption  of 
fact— a  mere  inference  to  be  drawn  by  the  Jury,  in 
the  latter  case,  whilst  the  Jury  may  find  the  accused 
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On  the  18th  of  February  1861,  Harvey 
Wash  was  indicted  by  the  grand  jury  of  the 
Husting-s  court  of  the  city  of  Richmond, 
held  by  the  judge  thereof,  for  feloniously 
tittering  and  attempting  to  employ  as  true, 
to  Richard  Emmerson,  one  piece  of  false, 
forged  and  base  coin,  forged  to  the  likeness 
of  a  quarter  eagle,  a  gold  coin  current  by 
law  and  usage  in  this  State,  he  know- 

531  ing  *the  same  to  be  false  and  forged, 
with  intent  to  defraud,  &c.     Upon  the 

motion  of  the  prisoner  the  trial  was  post- 
poned to  the  March  term  of  the  court :  And 
at  the  March  term  he  was  tried  and  con- 
victed by  the  jury,  and  they  ascertained  the 
term  of  his  imprisonment  in  the  peniten- 
tiary at  two  years ;  and  the  court  sentenced 
him  according  to  the  verdict. 

The  prisoner  filed  six  bills  of  exceptions 
to  rulings  of  the  court  made  in  the  progress 
of  the  trial ;  of  which  however,  only  the 
first,  fifth  and  sixth  were  noticed  by  this 
court.  The  first  was  to  the  refusal  of  the 
court  to  quash  the  venire  facias.  The  venire 
facias  bears  date  the  27th  of  February  1861, 
and  directs  the  sergeant  to  cause  to  come 
before  the  judge  of  the  Hustings  court  *  *on 
the  Ist  day  of  the  next  March  term  of  the 
court  to  be  held  by  the  said  judge,  (being 
the  18th  day  of  March  1861),  twenty-four 
good  and  lawful  men  freeholders  of  the  cor- 
poration,"—**  each  one  of  whom  is  twenty- 
one  years  of  age  and  owns  property  real  or 
personal,  of  the  value  of  one  hundred  dol- 
lars at  least."  Upon  the  calling  of  the 
cause  and  after  the  same  was  pronounced 
to  be  ready  for  trial,  the  prisoner  moved 
the  court  to  quash  the  venire  facias,  be- 
cause it  had  not  been  issued  more  than 
twenty  days  before  the  then  term  of  the 
court,  and  for  other  errors  alleged  to  be 
apparent  on  the  face  of  the  paper,  but  not 
mentioned  by  the  counsel  or  the  accused. 
Which  motion  the  court  overruled;  and  the 
prisoner  excepted. 

The  fifth  exception  is  to  an  instruction 
given  by  the  court  on  the  motion  of  the 
attorney  for  the  commonwealth.  This  ex- 
ception sets  out  the  evidence  given  on  the 
trial.  This  evidence,  if  believed,  shows 
that  the  prisoner  in  payment  of  his  bill,  on 
the  3d  of  January  1861,  passed  toEmmerson 
a  two  dollars  and  a  half  piece  which  was 
received  by  him  as  gold,  and  that  Emmersdn 
paid  him  back  one  dollar  in  change ; 

532  and  that  the   piece  *was   counterfeit. 
It  also  shows  that  the  prisoner  on  that 

and  the  day  previous,  passed  similar  pieces 
purporting  to  be  of   the   same  amount,  to 

Wllty  upon  a  fflven  state  of  facts,  they  are  not 
bouDd  to  do  so.  They  are  to  weigh  all  the  circum- 
stances, and  draw  from  them  such  conclusion  as 
they  may  think  warranted  by  the  evidence.  In  this 
class  of  cases  It  has  been  held  that  even  the  admis- 
iion  of  the  accused  that  the  act  was  done  with  a 
fraadnlent  or  malicious  Intent  cannot  preclude  the 
Commonwealth  from  proving  it  by  any  proper 
erldence.  Oommonwealth  ▼.  McCarthy,  119  Mass. 
K.  »4:  Priest  v.  Inhab.  Qroton,  103  Mass.  R.  MO." 
See  firenerally,  monographic  note  on  "Juries" 
appended  to  Chahoon  r.  Com..  90  Oratt.  788. 


four  other  persons  either  in  payment  for 
debts  or  purchases:  all  of  which  were 
counterfeit.  It  further  shows  that  when  he 
was  arrested  on  the  3d  he  had  in  his  purse 
$55  of  one  dollar  pieces,  and  near  or  quite 
$200  in  two  dollars  and  a  half  pieces,  and 
he  had  in  his  traveling  bag  $247  of  the 
like  pieces;  all  of  which  were  counterfeit. 
The  prisoner  when  asked  b^'  the  officer  who 
arrested  him,  how  he  came  by  the  money 
replied  first  that  he  could  not  say  to  save 
his  life ;  and  again  that  he  had  been  trading 
in  southern  money  at  a  discount,  and  might 
have  got  some  on  the  borders  of  North  Car- 
olina ;  and  he  afterwards  said  he  won  some 
from  a  hog  drover. 

The  prisoner,  who  had  before  lived  in  the 
county  of  Hanover,  removed  to  Appomattox 
about  a  year  previous  to  the  trial,  and  re- 
sided about  six  miles  from  Pamplin's  depot 
on  the  Danville  railroad.  And  he  intro- 
duced two  witnesses,  who  stated  that  be- 
tween the  10th  and  15th  of  December  1860, 
they  saw  the  prisoner  and  a  man  called 
Jones,  a  stranger  to  them,  in  a  shanty  at 
Pamplin's  depot  with  a  considerable  quan- 
tity of  gold  and  bank  notes;  that  they  saw 
the  prisoner  hand  Jones  a  roll  of  notes,  and 
the  prisoner  had  some  gold  loose  in  his 
hand,  and  there  were  rolls  of  paper  as  if 
gold  were  wrapped  in  them.  And  one  of 
these  witnesses  stated  that  Jones  said  he 
owed  a  large  debt  in  North  Carolina,  and 
to  save  the  per  cent,  he  was  merely  ex- 
changing gold  for  North  Carolina  money. 
It  was  in  proof  that  the  prisoner  married 
in  Appomattox  county  some  thirty  years 
since,  and  his  wife's  family  is  of  high 
standing.  And  a  number  of  highly  re- 
spectable witnesses  testified  that  they  had 
known  the  prisoner  for  years,  (some  for 
ten  and  some  for  thirty  years, )  that  they 
were  his  neighbors,,  knew  him  well,  and 
that  he  was  a  man  of  the  highest  char- 
acter. 
533  *The  instruction  given  by  the  court 
is  as  follows: — **The  cdurt  instructs 
the  jury  that  if  they  believe  from  the  evi- 
dence that  the  piece  of  coin  charged  in  the 
indictment  to  have  been  uttered  by  the  pris- 
oner was  forged,  and  that  it  was  uttered  by 
the  prisoner  to  Richard  Emmerson  as  gen- 
uine, and  that  at  the  time  he  uttered  the 
same  he  had  in  his  possession  a  large  num- 
ber of  similar  forged  coin,  and  that  he  did 
within  a  short  space  of ,  time  before  or  af- 
terwards utter  similar  pieces  of  forged  coin 
to  other  persons,  and  that  he  gave  false  and 
contradictory  accounts  of  the  manner  in 
which  the  said  forged  coin  came  into  his 
possession,  then  the  law  presumes  the  pris- 
oner knew  that  the  piece  of  coin  uttered  to 
the  said  Richard  Emmerson  was  forged, 
and  unless  that  presumption  is  rebutted  by 
the  evidence  they  should  find  the  prisoner 
guilty." 

The  sixth  bill  of  exceptions  states  that 
the  jury  retired  to  consider  of  their  verdict 
on  Monday  the  1st  of  April,  and  after  sev- 
eral hours  absence  they  returned  into  court 
and  announced  that  they  were  unable  to 
agree.     They   were   committed   to  the  ser- 
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geant,  and  the  next  morning  they  came 
into  court  and  stated  that  they  had  been 
unable  to  agree.  They  then  retired  to  the 
jury  room  to  consult,  and  about  4  p.  m. 
they  came  into  court  and  said  to  the  judge, 
**that  they  wished  to  know  if  they  must 
take  the  instruction  of  the  court  as  law. 
And  the  court  then  informed  them,  that,  in 
his  opinion,  they  were  bound  to  take  the 
instruction  of  the  court  as  law ;  but  they 
must  consider  and  decide  upon  the  evidence 
in  the  case.  That  if  there  was  any  error 
in  the  instruction  it  would  be  corrected  in 
the  court  of  appeals." 

Upon  the  application  of  the  prisoner  this 
court  awarded  a  writ  of  error  to  the  judg- 
ment. 

Crump  and  Nance   A    Williams,    for  the 
prisoner. 
The  Attorney  General,    for  the  common- 
wealth. 

534  *AI^LEN,  P.,  delivered  the  opinion 
of  the  court : 

The  plaintiff  in  error  was  indicted  in  the 
Hustings  court  of  the  city  of  Richmond  on 
the  18th  day  of  February  1861 ;  and  the  trial 
at  the  instance  of  the  accused,  was  post- 
poned until  the  March  term  of  said  court. 
At  that  term  when  the  cause  was  called  for 
trial,  and  after  the  same  was  pronounced 
to  be  ready  for  trial,  the  accused  moved  the 
court  to  quash  the  venire  facias,  because  it 
had  not  been  issued  more  than  twenty  days 
before  the  said  term  of  the  court,  and  for 
other  errors  alleged  to  be  apparent  on  the 
face  of  the  writ,  but  not  mentioned  by  the 
counsel  or  the  accused.  The  motion  was 
overruled ;  and  the  prisoner  excepted. 

The  Code  of  1860,  ch:  208,  }  S,  p.  836,  pro- 
vides that  if  a  person  accused  of  felony  be 
not  tried  at  the  term  of  a  superior  court,  to 
which  he  is  remanded  for  trial,  the  clerk 
thereof  shall,  at  least  twenty  days  before 
any  subsequent  term  that  the  case  remains 
pending,  issue  a  venire  facias  for  his  trial, 
returnable,  &c.  The  same  Code,  ch.  105,  { 
14,  p.  828,  directs  the  clerk  of  a  county  or 
corporation  court  which  determines  that 
a  person  ought  to  be  tried  in  a  Circuit  court, 
as  soon  as  may  be  to  issue  a  venire  facias 
directed  to  the  oflBcer  of  the  court  in  which 
the  trial  is  to  be. 

It  seems  to  me  that  both  of  these  provi- 
sions are  directory  to  the  officer,  and  not 
intended  for  the  benefit  of  the  accused,  ex- 
cept so  far  as  a  compliance  with  the  provi- 
sions of  the  statute  may  tend  to  ensure  a 
speedj'  trial.  In  one  case  as  twenty  days 
may  not  intervene  between  the  examining 
and  circuit  courts,  the  clerk  of  the  examin- 
ing court  is  to  issue  the  writ  as  soon  as 
may  be,  so  as  to  enable  the  officer  to  sum- 
mon a  proper  venire  before  the  term  of  the 
circuit  court.  In  the  other  case  where  the 
trial  is  postponed  at  the  first  term  of  the 
circuit  court,  the  law  makes  it  the  duty  of 
the  clerk  of  that  court,  at  least  twenty  days 
before  a  subsequent   term,    to  issue  a 

535  *venire  facias;   the    object   being   to 
remind  the  clerk  of   the   necessity   of 

issuing  the  writ  in  time  for  the  proper  offi- 


cer to  execute  it.  All  that  the  accused  can 
require  is,  that  it  shall  have  been  issued 
and  executed,  so  that  the  trial  may  be  had 
at  the  proper  term,  and  the  writ  be  executed 
in  such  time,  that  he  may  if  he  request  it, 
be  furnished  with  the  list  of  jurors  sum- 
moned for  his  trial.  That  list  he  is  entitled 
to ;  but  not  before  the  first  day  of  the  term ; 
that  being  the  return  day  of  the  court,  un- 
less the  court  has  directed  it  to  be  returnable 
on  some  other  day. 

It  is  further  objected  to  the  venire  facias 
that  it  annexes  a  condition  to  the  persons 
to  be  summoned  not  warranted  by  law, 
whereby  a  class  of  qualified  jurors  is  ex- 
cluded, and  so  the  range  of  selection  nar- 
rowed. The  writ  requires  the  officer  to 
summon  twenty-four  good  and  lawful  men, 
freeholders  of  his  corporation,  each  one  of 
whom  is  twenty-one  years  of  age,  and  owns 
property,  real  or  personal,  of  the  value  of 
one  hundred  dollars  at  least.  By  the  Rev. 
Code  of  1819,  p.  601,  J  9,  the  officer  was 
required  to  summon  twelve  good  and  lawful 
men,  freeholders  of  his  county  or  corpora- 
tion. 

The  act  of  February  24,  1846,  sess.  acts 
p.  62,  superadded  the  qualification  of  being- 
possessed  of  visible  estate  real  or  personal, 
of  the  value  of  five  hundred  dollars.  The 
act  of  1847-8,  sess.  acts  p.  148,  {  5,  reduced 
this  property  qualification  to  three  hundred 
dollars.  The  Code,  ch.  162,  {  1,  provided 
that  no  person  should  be  qualified  to  serve 
upon  a  petit  jury  in  any  proceeding,  civil 
or  criminal,  unless  he  was  twenty-one  years 
of  age,  and  owned  property,  real  or  personal, 
of  the  value  of  one  hundred  dollars.  This 
section  being  the  1st  section  of  chapter  162, 
together  with  several  other  sections  of  the 
samo  chapter  of  the  Code,  was  repealed  by 
the  39th  section  of  the  act  of  April  9,  1853, 
sess.  acts  p.  47.  The  first  section  of  the 
act  of  1853,  p.  43,  provides  that  all 
536  *'free  white  male  persons  who  are 
twenty-one  years  of  age,  and  not 
over  sixty  shall  be  liable  to  serve  as 
jurors  except  as  herein  provided.  By 
the  2nd  section  of  the  act  certain  offi- 
cers of  government,  Ac,  were  exempted. 
By  the  28th  section  of  the  same  act, 
p.  46,  it  is  enacted  that  nothing  con- 
tained in  the  preceding, sections  shall  apply 
to  the  empaneling  of  juries  in  cases  of 
felonies,  but  the  jurors  shall  be  called, 
chosen,  sworn  and  empaneled  for  the  trial 
of  every  case  of  felony  according  to  chapter 
208,  of  the  Code  of  Va.,  concerning  juries  in 
such  cases.  The  provisions  of  this  act  have 
been  incorporated  in  the  Code  of  1860,  pp. 
687,  691,  ch.  162,  {{  1,  27,  and  p.  835,  ch. 
208,  {  4.  The  1st  section,  as  we  have  seen, 
dispenses  with  the  property  qualification 
entirely;  and  the  39th  section  repeals  the 
first  section  of  ch.  162,  of  the  Code  requir- 
ing such  qualifications;  and  the  28th  sec- 
tion declares  that  nothing  contained  in 
the  sections  preceding  shall  apply  to  the 
empaneling  of  juries  in  cases  of  felonies, 
but  the  jurors  shall  be  called,  chosen,  sworn 
and  empaneled  according  to  chapter  20S 
of  the  Code.    The   Code,   chap.   208,  {  4,  p. 
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774,  proyides  that  in  a  case  of  felony  the 
writ  of  venire  facias  shall  command  the 
officer  to  summon  twentj-four  freeholders 
residing  remote,  &c.,  **and  qualified  in 
other  respects  to  serve  as  jurors."  If  the 
act  of  1853  had  contained  no  other  provi- 
sions bearing'  on  this  question  it  might 
have  been  argued  with  great  force,  that 
although  the  first  section  dispensed  with 
the  property  qualification  in  terms  suffi- 
ciently broad  to  cover  criminal  as  well  as 
civil  cases,  yet  that  as  the  28th  section 
declared  that  the  preceding  sections  should 
not  apply  to  the  empaneling  of  juries  in 
cases  of  felonies,  that  the  property  qualifi- 
cation was  intended  to  be  retained  in  such 
cases,  and  that  the  4th  section  of  chapter 
206,  of  the  Code,  referred  to  as  furnishing 
the  rule,  must  be  construed  as  if  the  law 
in  this  respect  remained   unchanged 

537  by  the  act   of  1853,  dispensing   *with 
the  property  qualification   generally. 

That  the  phrase  in  that  section  '^qualified 
in  other  respects  to  serve  as  jurors,"  com- 
pehended  all  things  essential  to  the  qual- 
ifications of  jurors  by  the  common  law 
where  unaltered  or  by  statutes  then  in  force. 
Bat  the  act  of  1853  did  not  stop  with  the 
enactments  referred  to.  By  a  subsequent 
section  it  expressly  repealed  the  statute  re- 
qniring  a  property  qualification.  There 
is  therefore  no  law  in  force  requiring  a 
property  qualification  upon  which  that 
clause  can  operate.  It  may  be  satisfied 
however  by  referring  it  to  the  various  com- 
mon law  provisions  touching  the  qual- 
ifications of  jurors,  and  such  statutory 
provisions  as  remain  in  force ;  as  for  in- 
stance the  disqualification  to  serve  as  a 
juror  resulting  from  a  conviction  for  per- 
jury, Ac.  I  think  therefore  that  the  only 
property  qualification  intended  to  be  re- 
tained, is  that  designated  in  the  4th  section 
of  chapter  208,  which  enacts  that  the  venire 
facias  shall  command  the  officer  to  summon 
twenty-four  freeholders.  If  freeholders, 
and  qualified  in  other  respects  according  to 
the  common  law  where  applicable  and  stat- 
utes still  in  force,  the  freeholder  is  a  proper 
juror,  though  his  property,  real  and  per- 
sonal, may  not  be  of  the  value  of  one  hun- 
dred dollars.  The  defect  in  the  writ 
appearing  on  the  face  of  it,  a  motion  to 
quash  was  the  proper  mode  of  taking  ad- 
vantage of  it.  McWhirt's  case,  3  Gratt.  594. 
In  that  case  a  writ  of  venire  facias  was 
quashed  by  the  order  of  the  court  without 
the  consent  of  the  prisoner,  because  the 
prisoner,  who  had  been  indicted  jointly 
with  others,  had  elected  to  be  tried  sepa- 
rately, and  the  writ  had  directed  a  venire 
to  be  summoned  for  the  trial  of  all  jointly 
indicted. 

Nor  do  I  regard  it  material  to  the  question 
whether   this   mandate  of  the  writ  was  re- 
garded by  the  officer  or  not.     The  presump- 
tion is   that    he    confined   himself   to    the 
mandate  of  the   writ,  «ind  summoned 

538  only  such  as  *he  was  thereby  required 
to  summon.     Nor  in  such  case  can  the 

accused  be  required  to  show  he  has  been 
injured   by   the  error  of  the  officer  issuing 


the  writ.  The  summoning  officer  has  been 
required  to  exclude  from  the  jury  persons 
who  by  law  the  prisoner  was  entitled  to 
have  as  his  triers,  and  if  the  writ  may  thus 
limit  the  range  of  selection,  the  trial  of 
offences  would  be  confined  to  such  persons 
as  the  clerk  thought  proper  to  designate. 
No  such  power  has  been  entrusted  to  any 
functionary,  and  not  being  authorized  by 
law,  the  court  erred  in  overruling  the  mo- 
tion to  quash. 

Nor  does  the  omission  to  point  out  the 
error  in  the  court  below  preclude  him  from 
raising  the  objection  here.  He  moved  to 
quash  for  one  defect  which  was  specified, 
and  other  errors  alleged  to  be  apparent  on 
the  face  of  the  paper.  The  motion  raised 
every  objection  to  the  writ  for  matter  ap- 
parent on  the  face  of  it.  It  is  the  duty  of 
the  commonwealth  through  her  officers,  to 
conduct  her  prosecution  according  to  law; 
and  no  obligation  rests  on  the  accused  to 
point  out  errors  for  the  benefit  of  the  com- 
monwealth. I  think  the  court  erred  in 
overruling  the  motion  to  quash  the  venire 
facias,  and  for  this  error  the  judgment 
should  be  reversed. 

The  petitioner  in  his  as«^ignment  of 
errors,  and  by  his  counsel  in  argument 
here,  contends  that  there  was  error  in  the 
instruction  given  by  the  court  at  the  in- 
stance of  the  attorney  for  the  common- 
wealth, npon  the  whole  evidence  as  set  forth 
in  the  fifth  bill  of  exceptions.  The  instruc- 
tion is  somewhat  ambiguous,  leaving  it 
doubtful  whether  the  court  intended  to  say 
that  the  guilty  knowledge  was  a  legal  pre- 
sumption which  the  jury  were  bound  to 
deduce  from  the  fact  set  forth,  unless  re- 
butted by  the  evidence,  or  as  furnishing  a 
strong  presumption  of  the  fact  of  guilty 
knowledge  which  if  unexplained  or  rebutted 
might  warrant  a  verdict  of  guilty.  I  think 
the  terms  used  implied  that  the  court 
539  intended  to  instruct  *the  jury  that 
the  facts  set  forth  if  not  rebutted, 
raised  a  legal  presumption  of  the  further 
fact  of  guilty  knowledge,  which  bound  the 
jury  to  find  the  prisoner  guilty.  And  this 
it  is  fair  to  infer,  was  the  belief  of  the  jury; 
for  it  appears  by  the  sixth  bill  of  exceptions, 
that  after  the  case  had  been  committed  to 
the  jury,  they  came  into  court  the  next  day 
and  enquired,  if  they  must  take  the  instruc- 
tion of  the  court  as  law,  and  were  inforn\ed 
they  were,  in  the  opinion  of  the  court,  so 
bound ;  but  they  must  consider  and  decide 
upon  the  evidence  in  the  case.  Thus  limit- 
ing the  jury  to  the  enquiry  whether  the 
evidence  proved  the  facts  set  forth  in  the 
instruction ;  and  if  they  were  satisfied  that 
those  facts  were  established,  that  they 
raised  of  themselves  the  legal  presumption 
of  guilty  knowledge,  and  the  jury  should 
find  the  prisoner  guilty. 

The  question  how  far  a  jury  is  bound  to 
presume  guilt  or  a  guilty  intent  from  any 
state  of  facts,  is  involved  in  very  great 
doubt  by  the  authorities.  The  various  de- 
cisions on  the  subject  are  reviewed  and 
commented  on  by  Bishop  on  criminal  law, 
ii   248,    249  and  513;  2  Starkey's   Bv.    part 


201 


16  GRATT. 


Virginia  Rbports,  Annotatbd. 


640,  641,  642,  643 


2,928,  note  p;  3  Arch.  Crim.  Prac.'550;  and 
Best  on  presumptions,  ch.  1,  2,  3.  By  one. 
elementary  writer  it  is  said  that  where  the 
policy  of  the  law  and  ends  of  justice  require 
that  a  presumption  should  be.  made,  the 
jury  should  be  told  they  oug^ht  to  make  the 
presumption,  unless  some  evidence  be  given 
to  the  contrary ;  it  should  not  be  put  to  them 
as  a  matter  of  discretion.  Larceny  for  ex- 
ample, it  is  said,  is  inferred  from  the  recent 
possession  of  stolen  property.  Best  on  pre- 
sumption, ch.  3,  {  40.  Starkey,  ubi  supra, 
says  that  though  the  fact  of  a  connection 
between  the  recent  possession  of  stolen 
property  by  the  accused,  with  the  fact  that 
he  stole  it,  are  usually  combined,  experience 
shows  that  this  connection,  although  un- 
usual, is  not  necessary.  No  artificial  weight 
can  be  attached  to  it,  and  juries  do  not 

540  '  convict  *unless    fully   satisfied  of  the 

actual  guilt  of  the  prisoner.  Artificial 
presumptions  can  therefore  never  be  safely 
established  as  a  means  of  proof  in  criminal 
cases.  The  author  reprobates  in  proper 
terms  what  he  calls  the  abominable  and 
sanguinary  statute,  of  21,  Jas.  1,  ch.  27, 
which  made  the  concealment  of  the  bastard 
child  by  the  mother,  evidence  that  she 
murdered  it. 

It  is  a  maxim  laid  down  by  all  writers  on 
criminal  law,  that  every  person  must  be 
presumed  to  intend  that  which  is  the  imme- 
diate and  natural  consequence  of  his  delib- 
erate acts.  And  therefore,  it  is  said,  that 
the  uttering  a  forged  document  is  conclu- 
sive evidence  of  an  intention  to  defraud  the 
person  who  would  naturall^^  be  afPected  by 
it.  And  the  weight  of  authority  would 
seem  to  be  in  favor  of  that  proposition. 
But  the  correctness  of  the  rule  seems  to  be 
controverted  by  the  reasoning  of  Starkey, 
ubi  supra ;  and  Bishop  on  Crim.  Law,  {  248, 
says  it  is  probably  impossible  to  lay  down 
any  exact  rule  in  the  present  state  of  the 
authorities.  In  homicide  it  is  conceded  to 
be  a  presumption  of  law  that  where  the  fact 
of  slaying  has  been  proved,  malice  must  be 
intended;  and  that  all  circumstances  of 
justification  or  extenuation  are  to  be  made 
out  by  the  prisoner  unless  they  appear  from 
the  evidence  adduced  against  him.  Foster's 
C.  L.  255,  290.  Perhaps  in  most  other 
criminal  prosecutions,  the  jury  instead  of 
being  bound  down  by  artificial  rules,  should 
be  instructed  that  in  the  absence  of  all 
rebutting  evidence  they  might  fairly  make 
such  presumption. 

The  question  of  guilty  knowledge  involved 
in  the  present  case  is  of  a  different  charac- 
ter from  that  of  presumed  intention  from  a 
given  state  of  facts.  The  guilty  knowledge 
is  itself  a  fact  constituting  an  essential 
ingredient  of  the  offence  charged.  The 
actual  existence  of  the  fact  must  be  proved 
either  directly  or  by  such  other  facts  and 
circumstances,  as  when   fairly  inves- 

541  tigated  •by  the  proper  tribunal  for  the 
ascertainment  of   facts,  can  leave  no 

reasonable  doubt  that  the  fact  does  exist. 

The  court  cannot  assume  in  supposed  ad- 
herence to  any  artificial  rule  of  law,  that 
other    facts  being  proved  to  exist,  there  is 


in  all  cases  a  legal  and   necessary  connec- 
tion between  such  facts  and   the  other  fact 
to   be   presumed.     The  determination  rests 
exclusively  with  the   jury ;  and   they   must 
decide  truly  according  to  their  own  convic- 
tions upon  a   consideration   of  all  the  evi- 
dence  before   them.     From  a  state  of  facts 
being  proved   to  exist  to  their  satisfaction, 
such  as  those   detailed  in   the  bill  of  excep- 
tions,* most  men  disposed  to  act  fairly  would 
deduce    the    fact   of    guilty    knowledge    as 
being  satisfactorily  established ;  and  so  that 
the  offence  charged  was  proved   beyond  all 
reasonable  doubt.     But  evidence  of  general 
good   character   might    tend    to   rebut    the 
presumption.      And    under    peculiar      cir- 
cumstances the  general   presumption  of  in- 
nocence until  guilt  was   proved  might  have 
the  like  effect.     The  weight  of  such  evidence 
and  presumption  in  any  case  is  to  be  deter- 
mined by  the  jury  alone.     The  proof  of  such 
facts  as  those  set  out  in  the  instruction,  in 
the  absence  of  every  thing  to  contradict  or 
explain  them,  might  in  general  be  sufficient 
to    warrant   a   conviction ;  yet   as  was   re- 
marked  by  the    judge    in    his   opinion    in 
Spencer's  case,    2  Leigh   751,  756,  it  would 
not   bind    the  jury   with  conclusive  force. 
It  is  nothing   more    than   a  high  degree  of 
presumptive  proof;  and  that   in  some  cases 
of  presumptive  proof  the   inferences   would 
be  very  strong   and    irresistible,    in   others 
weak  and  wholly   inconclusive.     And  in  all 
cases   the  jury   are    to  weigh    the  circum- 
stances and   draw    from    them  what  infer- 
ences they  may  warrant. 

The  instruction  as  given  did  not  leave 
the  jury  such  liberty ;  it  constrained  them, 
paying  a  proper  respect  to  the  opinion  of 
the  court,    to  draw   the   inference   of  guilt 

as  a  legal  presumption,  from  the  facts 
542      as  set  forth,  if  *they  believed   them, 

unless  that  presumption  was  rebutted. 
Deciding  in  effect  that  if  such  facts  were 
found  by  a  special  verdict,  supposing"  a 
special  verdict  proper  in  a  criminal  case, 
the  court  would  presume  from  them  the  ad- 
ditional fact  of  guilty  knowledge  necessary 
to  make  out  the  crime,  though  such  fact 
was  not  expressly  found.  I  think  the  in- 
struction was  erroneous,  and  if  asked  for 
in  the  same  terms  should  not  be  given. 

Judgment  reversed. 


543      *Samanni  v.  The  Commonwealth. 

October  Term,  1868,  Ridiinond. 

I.  Statute— Riots— Case  at  Bar.— S  occapies  a  house. 
the  front  room  on  the  first  floor  as  a  store,  the  back 
room  as  a  dining  room,  the  upper  rooms  as  sleep- 
ing apartments  for  her  family;  but  the  only  mode 
of  ascent  to  the  upper  rooms  Is  outside  the  house. 
A  riotons  destruction  of  the  front  door  and  window 
of  the  store  room,  is  an  offence  under  the  act  Code, 
ch.  194,  f  6. 

a.  5ane— Same— Same,— A  partial  pallincr  down  or 
destruction  of  a  dwelling  house  is  an  offence  under 
the  act  Code,  ch.  194.  S  6:  In  this  differing*  from  the 
English  statute. 

This  was  an   indictment  against  Thomas 
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Samanni  in  the  Husting's  court  of  the  city 
of  Richmond,  held  by  the  judg'e  thereof,  for 
that  he  did  with  other  white  persona,  to  the 
number  of  three  or  more,  unlawfully  and 
riotously  assemble  themselves  tog'ether  to 
disturb  the  peace  of  the  commonwealth. 
And  being  so  unlawfully  and  riotously  as- 
sembled together,  the  dwelling'  house  of  one 
Mina  Schweitzer,  situate  in  the  city,  did 
then  and  there -feloniously  destroy  in  part, 
to  the  great  terror,  Ac.    . 

On  the  trial  it  was  proved  that  there  was 
a  riot  in  Richmond  at  the  time  stated  in 
the  indictment,  and  that  the  prisoner  and  a 
number  of  others,  mostly  women,  made  an 
attack  upon  the  store  of  Mrs.  Schweitzer 
who  had  shut  the  door.  That  there  were 
several  blows  upon  the  door  with  a  hatchet, 
some  of  them  by  Samanni  and  others  by  a 
woman,  by  which  a  panel  of  the  door  was 
broken,  and  then  the  bar  which  fastened  the 
door  was  removed  by  some  person  who  put 
his  or  her  hand  through  the  broken  panel ; 
and  the  door  was  thus  opened, 
544  *and  the  crowd  entered  and  took 
away  a  large  amount  of  goods.  A 
window  near  the  door  was  also  broken. 

It  also  appeared  that  Mrs.  Schweitzer 
occupied  the  whole  house,  using  the  upper 
part  for  sleeping  rooms  for  herself  and  her 
children,  and  the  front  part  of  the  lower 
floor  as  a  store  for  the  sale  of  goods,  and 
the  rear  part  of  the  same  floor  as  a  dining 
room.  The  dining  room  and  store  are  sep- 
arated by  a  partition  with  a  door  in  it. 
There  is  nc  internal  communication  between 
the  store  and  the  lodging  rooms  above ;  but 
to  get  from  the  store  to  these  rooms  it  is 
necessary  to  go  out  of  doors  into  an  alley, 
and  then  ascend  a  pair  of  steps. 

After  the  evidence  had  been  introduced 
the  Attorney  for  the  Commonwealth  moved 
the  court  to  instruct  the  jury  as  follows : 

"If  the  jury  believe  from  the  evidence, 
that  the  upper  part  of  the  house  of  Mina 
Schweitzer  was  used  by  her  as  a  sleeping 
apartment  for  herself  and  family,  and  the 
lower  part  thereof  was  used  by  her  as  a 
store  and  a  dining  room  for  herself  and 
family,  then  the  said  house  is  a  dwelling 
house  within  the  meaning  of  the  6th  section 
of  the  195th  chapter  of  the  Code  of  Vir- 
ginia." 

The  prisoner  moved  the  court  to  give  the 
following  instruction : 

"If  the  jury  shall  believe  from  the  testi- 
mony, that  Mrs.  Schweitzer  occupied  the 
lower  part  of  the  said  house  as  a  store  for 
the  purchase  and  sale  of  goods,  and  the 
upper  part  thereof  as  a  dwelling  house 
wherein  she  slept;  but  there  was  no  inter- 
nal communication  between  the  upper  and 
lower  part  of  said  house,  except  by  going 
out  of  the  house  into  and  through  an  alley, 
then  the  storehouse  is  not  a  part  of  the 
dwelling  house." 

The  court  gave  the  first  instruction,  and 
refused  to  give  the  second ;  and  the  prisoner 
excepted. 

The  jury  found  the  prisoner  guilty,  and 

ascertained  the  term  of  his  imprison- 

545     ment  in  the  penitentiary  at  two  *year8. 


And  he  then  moved  for  a  new  trial, 
on  the  ground  that  the  verdict  was  contrary 
to  the  law  and  the  evidence.  But  the  court 
overruled  the  motion;  and  the  prisoner 
again  excepted ;  and  applied  to  a  judge  of 
this  court  for  a  writ  of  error,  which  was 
awarded. 

Crane  and  Ratcliffe,  for  the  prisoner. 
The   Attorney  General   for  the  common- 
wealth. 

ROBERTSON,  J.,  delivered  the  opinion 
of  the  court. 

We  are  of  opinion  that  the  house  alleged 
in  this  case,  to  have  been  partially  de- 
stroyed, is  a  dwelling  house  within  the 
meaning  of  the  statute  under  which  the 
prosecution  was  had:  and  that  the  court 
committed  no  error  in  giving  the  instruction 
asked  for  by  the  Attorney  for  the  Common- 
wealth, and  in  refusing  that  asked  for  by 
the  prisoner. 

But  it  is  insisted  that  a  new  trial  ought 
to  have  been  granted  because  the  destruc- 
tion was  not  such  as  is  contemplated  by  the 
statute;  and  numerous  English  decisions 
have  been  referred  to  for  the  purpose  of 
showing  that  where  the  destruction  is  par- 
tial only,  it  must,  to  bring  the  case  within 
the  statute,  be  made  to  appear  that  there 
was  an  intention  to  destroy  totally.  The 
language  of  the  English  statute  is  as  fol- 
lows, viz:  **If  any  persons  riotously  and 
tumultuously  assembled  together  to  the  dis- 
turbance of  the  public  peace,  shall  unlaw- 
fully and  with  force  demolish,  pull  down, 
or  destroy,  or  begin  to  demolish,  pull  down 
or  destroy,"  &c.  And  it  has  been  held, 
under  it,  that  to  convict  of  beginning  to 
destroy  a  house,  an  intention  to  destroy  the 
house,  and  not  a  portion  of  it  merely,  must 
be  shown :  in  other  words  that  a  destruction 
of  the  whole  house  must  have  been   begun. 

It  is  obvious  that  these  decisions  rest  upon 
the  peculiar  wording  of  the  English  stat- 
ute. If  the  same  language  were  used  in 
ours,  it  might  well  be  said  that,  hav- 
546  ing  *been  adopted  subsequently  to 
these  decisions,  it  ought  to  be  con- 
strued in  conformity  with  them :  that  in 
copying  the  English  statute  our  legislature 
intended  to  take  it  with  the  meaning  affixed 
to  it  by  the  English  courts. 

But  the  language  of  our  statute  is  very 
different.  It  is,  **If  any  rioter,  being  free, 
pull  down,  or  destroy,  in  whole,  or  in  part, 
any  dwelling  house,  or  assist  therein,  he 
shall  be  confined  in  the  penitentiary  not  less 
than  one,  nor  more  than  five  years ;  and, 
though  no  such  house  be  so  injured,  every 
rioter,"  Ac. 

It  seems  to  have  been  intended  by  this 
statute  to  put  the  partial  destruction  of  a 
dwelling  house  on  the  same  footing  with  its 
total  destruction,  as  to  the  guilt  and  pun- 
ishment of  the  rioters  engaged  in  it;  and 
the  terms  used  appear  to  have  been  adopted 
with  the  express  view  of  excluding  the 
possibility  of  any  such  construction  as  that 
placed  upon  the  English  statute. 

The  only  question  remaining  is,  whether, 
in  this  case,   any    part  of   the   house   was 
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pulled  down  or  destroyed?  A  window  was 
broken  into;  and  the  front  door  was  broken 
open,  by  splitting  a  panel  and  removing 
the  bar  with  which  it  was  fastened.  The 
door  was  thus  rendered  useless,  and  de- 
stroyed as  a  door.  This  was  a  destruction 
of  a  part  of  the  house,  sufficient  to  bring 
the  perpetrators  within  the  purview  of  the 
statute  passed  to  prevent  rioters  from  in- 
juring dwellings. 

It  can  make  no  difference  that  the  purpose 
of  the  rioters  may  have  been  to  rob,  rather 
than  to  destroy.  If  in  the  accomplishment 
of  that  purpose  they  destroyed  any  part  of 
the  house,  their  offence,  under  this  statute, 
was  as  complete  as  if  their  original  design 
had  been  to  pull  down  or  destroy  the  house. 

The  motion  for  a  new  trial  was  properly 
overruled;  and  the  judgment  must  be  af- 
firmed. 

Judgment  affirmed. 


547 


•Forde  v.  The  OommonweHlth. 

April  Term,  1864,  Richmond. 


I.  Criminal  Law— Justice  Actiiiff  as  Coroner  Alao  on 
Examining  Court.— A  justice  of  tbe  peace  wbo  has 
acted  as  coroner  In  taklnsr  the  inquest  upon  the 
dead  body  of  the  man,  whom  the  prisoner  is 
charg'ed  to  hare  murdered,  Is  not  thereby  lesrally 
disqaaliHed  from  slttinsr  as  a  member  of  the  ex- 
amining court 

a.  Evidence— Witnessea— Contradiction  of.*— The  rule 
that  upon  cross-examination  of  a  witness  he  shall 
not  be  asked  a  collateral  question  in  order  to  con- 
tradict and  thus  discredit  him,  does  not  apply  to 
the  Ktatements  made  by  the  witness  on  his  exami- 
nation in  chief;  but  these  statements  may  be  con- 
tradicted thouffh  they  were  collateral  to  the 
issue. 

3.  Same— Same— Case  at  Bar.— On  the  trial  of  a  pris- 
oner for  murder,  a  witness  on  his  examination  in 
chief  makes  a  statement  as  to  the  action  of  a  third 
person,    and   upon  his  cross-examination  he  is 

*Bvldence—Wltnes8ea— Contradiction  of  .—In  Morgan 
V.  Franklin  Ins.  Co.,  6  W.  Va.  406,  it  is  said:  "Follow- 
ins:  tbe  current  of  authority,  it  seems  to  be  tbe 
established  rule,  that  a  witness  cannot  be  cross- 
examined  as  to  any  fact  which  is  collateral  and 
irrelevant  to  the  issue,  merely  for  the  purpose  of 
contradictiuflT  him  by  other  evidence,  if  he  should 
deny  it  thereby  to  discredit  his  testimony.  And  If 
a  question  is  put  to  a  witness  which  is  collateral  or 
irrelevant  to  the  issue,  his  answer  is  conclusive, 
and  cannot  be  contradicted  by  the  party  who  asked 
the  question.    Forde's  Case,  16  Gratt  647. 

"It  is  competent  to  impeach  tbe  credit  of  a  witness 
by  proof  that  he  has  made  statements  inconsistent 
with  the  testimony  he  has  given  on  the  triaL 
(Idem.) 

"In  order  to  lay  a  foundation  for  impeaching  his 
testimony  by  contradicting  it  it  Is  not  irrelevant  to 
inquire  of  the  witness,  on  cross-examination, 
whether  be  has  not  on  some  former  occasion  given 
a  different  account  or  made  a  different  statement 
of  a  matter  of  fact  to  which  be  has  testified  on  the 
trial.  (Idem.)''  The  principal  case  is  also  cited  In 
Robinson  v.  Pltzer,  8  W.  Va.  864:  State  v.  Goodwin, 
82  W.  Va.  181,  9  S.  E.  Rep.  87. 


asked  whether  he  did  not  make  a  different  sute- 
ment  (stating  it)  before  the  examining  court:  to 
which  he  says  he  does  not  remember.  The  state- 
ment made  by  the  witness  before  the  examining' 
court  may  be  proved  in  order  to  discredit  him. 
And  this  may  be  done  either  by  proving  by  an- 
other witness  that  the  statement  was  made  by  the 
witness,  or  by  proving  by  one  vritness  that  only 
one  witness  spoke  of  the  act  of  that  third  person, 
and  by  another  person  that  the  witness  proposed 
to  be  contradicted  was  that  witness. 

At  the  February  term  1864,  of  the  Hus- 
tings court  of  the  city  of  Richmond,  Robert 
S.  Forde  was  tried  for  the  murder  of  Robert 
£.  Dixon.  On  the  trial  various  questions 
were  made,  and  exceptions  taken  by  the 
prisoner  to  the  rulings  of  the  court ;  and 
the  jury  having  found  him  guilty  of  murder 
in  the  second  degree,  and  ascertained  the 
term  of  his  confinement  in  the  penitentiary 

at  eighteen  years,  and  the  court  teiv- 
548      ing   pronounced  ^judgment  upon  him 

in  pursuance  of  the  verdict;  he  ob- 
tained a  writ  of  error  to  the  judgment  from 
this  court. 

There  were  but  two  questions  considered 
by  this  court :  and  upon  these  questions,  the 
facts  are  fully  stated  by  Judge  Allen  in 
his  opinion. 

Crump,  for  the  prisoner. 
The  Attorney  Greneral,    for  the  Common- 
wealth. 

ALLIEN,  P.  The  record  in  this  case  no- 
where states  the  facts  proved,  or  all  the 
evidence  offered  upon  the  trial.  Bach  bill 
of  exceptions  sets  out  only  so  much  of  the 
testimony  as  was  necessary  to  show  the 
relevancy  of  the  question  raised  and  decided 
by  the  court;  and  the  correctness  of  the  rul- 
ings of  the  court  upon  the  isolated  questions 
is  the  only  matter  for  consideration  here. 
From  the  bill  of  exceptions  first  in  order, 
numbered  second  in  the  transcript  of  the 
record,  it  appears,  that  after  the  accused 
had  been  permitted  to  withdraw  the  plea  of 
not  guilty,  theretofore  pleaded,  he  moved 
to  quash  the  indictment  upon  the  ground 
that  he  had  not  been  sufficiently  and  legally 
examined  by  a  properly  constituted  examin- 
ing court,  in  this:  that  R.  D.  Sanxay  one 
of  said  court,  had  acted  as  coroner  by  virtue 
of  his  authority  as  a  justice  of  the  peace  in 
and  for  the  city  of  Richmond,  and  so  had 
disqualified  himself  from  sitting  as  one  of 
the  justices  upon  the  said  supposed  examin- 
ing court.  And  in  aid  of  his  motion,  he 
offered  in  evidence  the  record  of  said  exam- 
ining court,  from  which  it  seems  that  on 
the  second  day  of  the  court,  and  the  court 
having  fully  heard  the  evidence,  the  prisoner 
moved  the  court  that  further  proceedings  in 
the  case  should  be  discontinued,  because  R. 
D.  Sanxay,  one  of  the  sitting  justices  in  the 
case,  acted  as  a  coroner  in  the  case ;  which 
motion  was  overruled.  The  prisoner 
549  thereupon  *offered  his  affidavit  alleg- 
ing that  after  his  arrest,  and  during 
his  confinement  in  the  old  market  in  the 
city  of  Richmond,  a  person  represented  to 
be  R.  D.  Sanxay,  an  alderman  of  said  city, 
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entered  the  room  in  which  the  affiant  was 
confined,  in  a  great  hurry  and  in  a  very  ex- 
cited manner,  and  mcide  the  remark  also  in 
an  excited  manher,  that  the  deceased  R.  E. 
Dixon,  had  been  shot  with  a  copper  ball,  and 
that  it  showed  how  determined  the  prisoner 
was  to  take  the  life  of  the  deceased ;  and 
made  other  remarks  of  a  similar  character, 
indicating  a  very  decided  opinion  of  the 
guilt  of  the  affiant.  Also,  that  affiant 
had  been  informed  and  believed  that  R. 
D.  Sanxay  is  the  acting  coroner  of  said 
city,  who  presided  at  the  inquest  on  the 
body  of  the  deceased,  and  signed  the 
verdict  rendered  by  the  jury  in  the  case. 
And  that  he  was  informed  and  believed 
that  the  said  R.  D.  Sanxay  was  one 
of  the  court  then  sitting  on  the  bench 
to  try  the  case  then  pending.  And  also  in 
support  of  his  motion,  he  offered  the  record 
of  the  finding*  of  the  coroner's  jury.  The 
inquest  appears  to  be  certified  and  signed 
by  Richard  D.  Sanxay,  J.  P.,  acting  as 
coroner.  Upon  this  testimony  the  court  of 
Hustings  of  said  city  overruled  the  motion 
to  quash  the  indictment,  and  the  accused 
excepted. 

After  the  motion  to  quash  the  indictment 
v^s  so  overruled,  the  accused  as  it  appears 
by  the  bill  of  exceptions  numbered  three  in 
the  transcript  of  the  record,  tendered  two 
pleas  in  abatement,  the  first  alleging  that 
said  R.  D.  Sanxay,  one  of  the  five  justices 
who  sat  upon  the  examining  court,  had 
foimed  and  expressed  a  fixed  opinion  of  his 
^ilt,  &c.  The  second  that  he  had  not  been 
legally  examined  because  the  said  R.  D. 
Sanxay,  one  of  the  five  justices,  had  acted 
as  coroner,  &c.  Which  pleas  the  court  upon 
motion  of  the  commonwealth  rejected; 
to  which  decision  the  accused 
550  *excepted.  The  same  questions  were 
raised  by  each  exception  and  they 
may  be  considered  together. 

The  constitution  and  functions  of  the  ex- 
amining court  are  reg'ulated  and  prescribed 
by  the  Code  of  1860,  ch.  205.  It  is  in  effect 
nothing  more  than  a  more  formal  examina- 
tion and  inquiry  into  the  facts  than  could 
be  made  by  a  single  justice  sitting  gener- 
ally alone,  without  time  to  examine  care- 
fnlly,  or  the  aid  of  counsel  to  assist  his 
deliberations.  Under  such  circumstances 
he  may  err  (supposing  the  facts  to  be  un- 
disputed) upon  the  question  whether  in  law 
they  make  out  a  felony ;  or  he  may  be  mis- 
tfiken  as  to  the  facts.  As  an  additional 
safeguard  for  the  liberty  and  protection  of 
the  accused,  the  examining  court  is  inter- 
posed. It  must  be  satisfied  that  there  is  a 
corpus  delicti,  that  a  felony  has  been  com- 
mitted, a  proposition  in  regard  to  which 
they  can  have  the  benefit  of  consultation  and 
argument.  If  satisfied  on  that  point,  and 
that  there  is  probable  cause  to  charge  the 
accused  therewith,  he  is  to  be  remanded  for 
trial.  If  entitled  to  bail  they  may  bail  him. 
But  if  it  appear  to  the  court,  that  there  is 
not  probable  cause  for  charging  the  accused 
with  the  offence  he  shall  be  discharged. 
And  an  effect  is  g-iven  to  such  order  of  dis- 
charge which  a  discharge  by  a  magistrate 


does  not  possess;  the  accused  shall  not 
thereafter  be  questioned  for  the  same 
offence.  But  when  they  remand,  they  pro- 
nounce no  definitive  sentence  upon  the  ques- 
tion of  the  guilt  of  the  accused.  Their 
judgment  on  the  questions  of  law  or  fact  is 
not  evidence  on  the  trial,  and  can  have  no 
influence  upon  the  result.  There  would 
seem  to  be  therefore  no  more  reason  for  en- 
tertaining a  motion  to  quash  an  indictment 
by  a  challenge  for  favor  as  to  a  justice  of 
the  examining  court,  than  there  would  be 
to  a  committing  justice  where  there  is  no 
examining  court.  The  examining  court  is 
peculiar  to  Virginia.  And  no  case  has 
been  produced  where  such   a   motion 

551  has  been  made  or  sustained,    on  *ac- 
count    of    favor    in    the    committing 

magistrate.  When  the  examining  court  has 
acted,  its  functions  cease ;  the  court  is  dis- 
solved. No  bill  of  exceptions  can  be  taken 
to  its  decisions,  for  there  is  no  mode  pro- 
vided for  receiving  them.  The  cause  could 
not  be  sent  back  to  the  same  court :  a  new 
court  must  be  convened.  If  the  challenge 
could  be  listeni'ed  to,  where  is  it  to  be  made 
and  when?  If  to  the  same  court,  who  is  to 
try  it?  Not  the  remaining  justices  in  a 
court  of  five,  for  every  act  performed  by 
such  court  must  be  the  act  of  a  court  of  five 
justices.  The  justice  challenged  must  be 
the  judge  of  his  own  competency  in  the  case 
supposed.  This  would  lead  to  scenes  dis- 
creditable to  the  administration  of  justice. 
If  some  other  tribunal  is  to  determine  the 
question  upon  evidence  aliunde, the  princi- 
ple would  apply  to  all  inferior  courts,  and 
judgments  which  import  verity  when  pro- 
nounced by  a  duly  organized  court  having 
jurisdiction  over  the  subject  matter,  would 
be  set  aside  by  matter  not  appearing  in  the 
record. 

As  to  the  constitution  of  the  court  itself, 
the  4th  sec.  of  ch.  205,  provides  that  the 
justice  who  committed  or  recognized  the 
accused  for  examination  shall  not,  without 
the  consent  of  the  accused  entered  of  rec- 
ord, be  one  of  the  examining  court.  This  is 
the  only  exception  allowed  or  provided  for  by 
law ;  and  the  expression  of  one  excludes  all 
others  in  a  court  consisting  of  duly  quali- 
fied and  acting  justices.  The  coroner  does 
not  fall  within  the  letter  of  the  statute  and 
the  court  could  not  embrace  him  except  by 
assuming  legislative  power.  If  it  were 
important  it  might  perhaps  be  shown  that 
he  does  not  fall  within  the  principle  of 
the  exception.  The  committing  justice  has 
examined  the  evidence.  He  has  solemnly 
adjudged  upon  the  sufficiency  of  the  evi- 
dence to  charge  the  accused  with  the  offence. 
The  examining  court  is  to  enquire  into  the 
same  question ;  and  it  was  therefore  pro- 
vided, that  the  committing  magistrate 

552  who   *has    passed  judicially    on    the 
very  question,  should  not  compose  one 

of  the  examining  court,  unless  the  accused 
consents.  The  duties  of  the  coroner  are 
judicial.  He  conducts  the  inquisition ;  but 
the  finding  is  the  act  of  the  jury,  they 
are  to  enquire  into  the  material  circum- 
stances of  the  death   of  the  deceased,  and 
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if  they  find  he  came  to  his  death  by  unlaw- 
ful violence,  who  were  guilty  thereof.  The 
coroner  is  to  return  the  inquisition  to  the 
county  court,  and  recognize  such  witness 
as  he  thinks  proper  to  appear  and  testify  at 
such  court,  when  it  sits  for  the  examination 
of  the  accused.  And  if  the  person  charged 
by  the  inquest  be  not  in  custody,  he  may 
for  his  apprehension  issue  process  in  the 
same  manner  as  a  justice ;  such  warrant  to 
be  returned  before  a  justice  who  examines 
and  commits  or  not  as  in  other  cases.  The 
coroner  does  not  pass  judicially  upon  the 
question  whether  the  evidence  sufficiently 
charges  the  accused  with  the  offence.  He  is 
committed  judicially  to  no  such  opinion,  and 
may  in  fact  have  made  up  no  definite  opin- 
ion or  have  come  to  a  ^different  conclusion 
from  that  at  which  the  jury  have  arrived. 
I  think  upon  all  the  grounds  insisted  upon 
here,  the  court  below  did  right  in  overrul- 
ing the  motion  to  quash  the  indictment,  and 
in  rejecting  the  two  pleas  in  abatement 
tendered  by  the  accused. 

The  fourth  bill  of  exceptions,  after  set- 
ting out  the  testimony  of  a  witness  who 
made  the  post  mortem  examination  of  the 
body  of  the  deceased,  and  of  several  other 
witnesses  who  detailed  the  occurrences  as 
remembered  by  them  respectively,  which 
took  place  at  the  time  and  place  of  the  hom- 
icide, gives  the  narrative  of  J.  E.  Goodwin, 
a  witness  of  the  Commonwealth,  of  what 
had  occurred  on  that  occasion.  In  his  evi- 
dence the  witness  said  amongst  other 
things,  **That  the  first  he  saw  of  the  accused 
was  whilst  witness  was  waiting  for  the  de- 
ceased, in  his  conversation  with  the 
553  officer,  and  he  saw.  the  *accused  and 
Mr.  Quarles  (whom  he  knew  by  sight), 
just  before  they  came  through  the  gate 
from  the  Capitol  Square  nearly  opposite  to 
Manassas  Hall.  The  gate  was  revolved  on 
the  centre,  and  Quarles  came  out  on  the  left 
side  of  the  gate,  and  the  accused  came  out 
on  the  right  side;  Quarles  came  out  first, 
and  witness  does  not  recollect  which  way  he 
went  or  what  became  of  him,  as  he  kept  his 
eyes  on  the  accused.  Just  before  the  ac- 
cused came  through  the  gate  he  drew  a  pis- 
tol from  what  appeared  to  the  witness  to  be 
a  new  belt,  and  kept  the  pistol  under  his 
coat  or  cloak  as  if  to  keep  it  out  of  view.'* 
After  describing  the  position  of  his  cloak 
or  coat,  and  stating  some  other  circum- 
stances that  he  observed,  he  states,  '^That 
the  accused  came  down  to  the  flagging  and 
called  out,  *  Dixon,  are  you  ready?'  or,  *are 
you  ready  Dixon?'  and  then  fired  at  him." 
After  a  very  special  detail  of  the  circum- 
stances about  the  firing  of  the  pistols  and 
other  incidents  of  the  rencounter,  he  further 
says,  * 'Quarles  may  have  passed  in  front  of 
witness  without  his  noticing  him ;  does  not 
remember  that  he  said  in  his  testimony 
before  the  examining  court  that  Quarles 
passed  down  on  the  west  side  of  10th  street 
from  him.  Witness  has  been  very  sick 
recently,  and  does  not  remember  half  of  his 
own  business ;  that  is  he  does  not  remember 
half  the  minutiae  of  his  own  business;  does 
not  recollect  what  he  said  on  his  examina-  | 
tion  before  the  examining  court.  * ' 


In  the  bill  of  exceptions  the  narrative  of 
this  witness  is  continuous,  without,  dis- 
crimination in  chief,  and  on  his  cross 
examination.  It  appears  sufficiently,  how- 
ever, from  the  whole  deposition  as  recorded, 
that  the  first  statements  quoted  were  made 
on  his  examination  in  chief,  the  last  on  his 
cross  examination.  And  this  is  fully  shown 
towards  the  close  of  the  bill  of  exceptions 
and  after  the  testimony  of  the  witness  T. 
H.   Quarles  is  set   forth.     It   is     then 

554  stated  that  on  the  cross  examination  *of 
the  witness  Goodwin,  and  with  a  view 

of  contradicting  him,  the  counsel  of  the 
accused  asked  him  whether  he  had  not  said 
in  his  testimony  before  the  examining  court, 
that  *^Mr.  Quarles  after  coming  out  of  the 
gate  with  the  accused  went  down  ilOth  street 
on  the  opposite  side  from  that  on  which 
he  Goodwin  was  standing,''  and  his  reply 
was,  that  **he  did  not  remember  making 
any  such  statement. "  Quarles  was  exam- 
ined as  a  witness  for  the  commonwealth, 
and  stated  in  his  testimony  that  after  pass- 
ing through  the  gate,  *'He  went  on  to  the 
flagging,  crossed  Bank  street  on  it,  and 
passed  down  on  the  east  side  of  10th  street. ' ' 
On  his  cross  examination  he  was  asked  by 
the  counsel  of  the  accused,  whether  the  wit- 
ness Goodwin  did  not  in  his  testimony  be- 
fore the  examining  court  make  the  state- 
ment above  mentioned  with  reference  to  his 
Quarles'  movements  after  leaving  the  gate? 
He  replied  that  he  was  present  at  the  exam- 
ining court,  and  heard  all  the  testimony, 
and  that  only  one  witness  had  mentioned 
him,  but  who  that  witness  was  he  could  not 
say;  he  had  just  seen  Goodwin  and  could 
not  say  whether  he  was  the  witness  or  not. 
The  counsel  for  the  accused  then  pro- 
posed to  introduce  evidence  for  the  purpose 
of  proving  that  only  one  witness  at  the  ex- 
amining court  mentioned  Quarles'  move- 
ments, and  that  witness  was  the  witness 
Goodwin ;  which  evidence  they  proposed  to 
follow  up  by  asking  Quarles  if  the  witness 
who  spoke  of  him  at  the  examining  court 
did  not,  in  his  examination,  say  that  he, 
Quarles,  after  coming  out  of  the  Capitol 
gate  with  the  accused,  went  down  10th 
street  on  the  side  opposite  to  that  on  which 
the  said  witness  stood.  To  the  introduction 
of  which  evidence  the  Attorney  for  the 
Commonwealth  objected,  and  the  court  sus- 
tained the  objection,  and  refused  to  allow 
such  evidence  to  be  given  to  the  jury :  to 
which  decision  the  prisoner  excepted.. 

555  *From  this  synopsis  of  the  material 
parts  of  the  bill   of  exceptions,  it  is 

somewhat  uncertain  what  was  the  precise 
proposition  the  court  intended  to  decide. 
Whether  it  rejected  the  testimony  because 
it  was  not  competent,  after  the  founda- 
tion had  been  laid  as  aforesaid  by  the  ques- 
tion propounded  to  the  witness  Goodwin 
and  his  answer  that  he  did  not  remember  as 
aforesaid,  to  prove  by  other  witnesses  what 
he  did  say,  so  as  to  discredit  his  evidence 
given  on  his  examination  in  chief,  by  show- 
ing either  a  want  of  veracity  or  a  defective 
memory;  or  whether  supposing  the  proof 
would  be  proper  if  Quarles  could  have  iden- 
tified him  as   the  witness   who  mentioned 
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bis  moYements,  it  was  irreg'ular  to  connect 
Qttarles'   testimony   as   to     what   the   only 
witness  who  mentioned  his  movements  did  , 
say  on  the   former  examination,    with  the  I 
testimony  of  other  witnesses,  to  prove  that 
Goodwin  was  that  witness  who  in  his  exam- 
ination at  the  examining*  court  mentioned 
Quarles'  movements,  so  as  to  identify  him, 
upon  the  ground  that  such  additional  testi- 
mony was  secondary  or  not  the  best  attain-  I 
able  evidence  to  prove  the  disputed  fact. 

As  the  witness  Quarles  had  been  asked  on 
his  cross-examination,  whether  Goodwin  did 
not,  in  his  examination  before  the  examin- 
ing court,  make  the  statement  aforesaid 
with  reference  to  Quarles'  movements  after 
leaving  the  gate,  and  no  objection  seems  to 
have  t^n  made  to  the  inquiry,  it  is  prob- 
able the  decision  of  the  court  was  founded 
on  the  latter  objection.  However  that  may 
be,  if  the  testimony  was  improper  on  either 
ground  it  should  have  been  rejected ;  if  legal 
the  accused  was  deprived  of  the  benefit  of 
it  by  the  decision  of  the  court.  The  stress 
of  the  argument  here  on  the  part  of  the 
commonwealth  has  been  rested  on  the  iirst 
ground,  that  the  evidence  was  incompetent ; 
that  the  matter  in  regard  to  which  it  was 
attempted  to  contradict  the  witness  was 
collateral  to  the  real  issue  in  the 
556  cause.  *That  the  movements  of  the 
witness  Quarles  had  no  connection 
with  the  issue  the  jury  Were  sworn  to  try, 
and  that  whether  he  passed  down  on  one 
side  or  the  other  of  IQth  street  after  leaving 
the  capitol  gate,  could  not  according  to  the 
testimony  set  forth,  have  had  any  imagina- 
ble influence  upon  the  transaction  between 
the  parties  engaged  in  the  contest. 

It  is  a  well  settled  rule,  found  in  all  the 
text  writers  upon  evidence,  that  a  witness 
cannot  be  cross-examined  as  to  any  fact 
which  is  collateral  and  irrelevant  to  the 
issue,  merely  for  the  purpose  of  contradict- 
ing him  by  other  evidence,  if  he  should 
deny  it,  thereby  to  discredit  his  testimony. 
And  if  a  question  is  put  to  a  witness  which 
is  collateral  or  irrelevant  to  the  issue,  his 
answer  cannot  be  contradicted  by  the  party 
who  asked  the  question,  but  it  is  conclusive 
against  him.  1  Greenl.  Evidence,  {  449. 
The  rule  was  recognized,  and  the  reason 
stated  why  his  answer  cannot  be  contra- 
dicted in  the  case  of  Charlton  v.  Unis,  4 
Gtatt.  58;  where  it  is  said  this  would  be 
unjnst  to  the  witness  and  the  party  in- 
troducing him;  for  though  every  witness 
may  be  supposed  to  come  prepared  to  sustain 
the  truth  of  his  testimony  given  on  the 
trial,  he  cannot  be  expected  to  come  pre- 
pared to  prove  the  truth  of  every  collateral 
statement  he  may  have  made  on  another 
occasion. 

It  was  held  also  in  the  same  case,  that  it 
is  competent  to  impeach  the  credit  of  a  wit- 
ness by  proof  that  he  has  made  statements 
inconsistent  with  the  testimony  given  on 
the  trial.  And  accordingly  we  find  it  laid 
down  in  Greenleaf ,  ubi  supra,  that  it  is  not 
irrelevant  to  inquire  of  the  witness  whether 
he  has  not  on  some  former  occasion  given 
a  different  account  of  a   matter  of  fact    to 


which  he  has  already  testified,  in  order  to 
lay  a  foundation  for  impeaching  his  testi- 
mony by  contradicting  it.  These  expres- 
sions in  the  opinion  and  authority  referred 
to  **the  testimony  given  on  the  trial,*' 

557  **to  which  he  has  *already  testified," 
point  out  the  distinction  between  col- 
lateral matter  introduced  upon  the  cross- 
examination,  to  lay  a  foundation  for 
impeaching  his  testimony  by  contradicting 
the  witness,  and  matter  which  he  has  testi- 
fied to  in  his  examination  in  chief,  intro- 
duced by  himself,  and  stated  to  the  jury  as 
part  of  his  own  narrative  of  the  transac- 
tion. 

In  the  case  referred  to  from  G rattan  the 
plaintiff  having  read  the  deposition  of  a 
witness,  the  defendant  to  discredit  him,  in- 
troduced an  affidavit  made  by  the  witness  a 
short  time  before  the  institution  of  the  suit, 
stating  various  matters;  and  then  intro- 
duced evidence  contradicting  one  of  the 
statements  contained  in  the  affidavit, 
thereby  to  discredit  the  witness  by  showing 
a  want  of  memory  or  of  veracity  in  respect 
to  that  statement.  This  was  held  to  be  im- 
proper. 

Applying  those  principles  to  this  case,  if 
the  witness  Goodwin  had  not  referred  to  the 
movements  of  Quarles  in  his  testimony  in 
chief,  but  if  this  had  been  brought  out  upon 
cross-examination,  and  shown  to  be  collat- 
eral or  irrelevant  to  the  issue,  his  answer 
could  not  have  been  contradicted  by  the 
party  who  asked  the  question,  but  would 
have  been  conclusive  against  him.  But 
that  was  not  the  case  here.  On  his  exam- 
ination in  chief  he  said  that  he  saw  the 
accused  and  Quarles  whom  he  knew  by 
sight,  just  before  they  came  through  the 
gate  from  the  Capitol  Square  nearly  opposite 
to  Manassas  Hall.  The  gate  was  revolved 
on  the  centre  and  Quarles  came  out  on  the 
left  side  of  the  gate,  and  the  accused  came 
out  on  the  right  side.  Quarles  came  out 
first  and  witness  did  not  recollect  which 
way  he  went  or  what  became  of  him,  as  he 
kept  his  eyes  on  the  accused :  and  he  then 
proceeds  to  detail  the  circumstances  which 
in  their  nature  were  calculated  to  occupy  all 
of  his  attention.  This  statement  necessa- 
rily tended  to  give  weight  to  his  details  of 
the  main  transaction;    to  show  that 

558  his    attention  *was  so    closel3'    fixed 
upon  them,  his   mind  so  preoccupied 

by  the  scenes  of  the  tragedy  enacting  be- 
fore him,  that  incidental  or  collateral  mat- 
ter passed  unheeded  before  him.  In  this 
point  of  view  the  statement  becomes  incor- 
porated with  the  main  naiTative  of  events, 
and  is  an  essential  part  of  his  testimony. 
It  does  not  fall  within  the  reason  assigned, 
that  the  answer  of  a  witness  to  collateral 
matter  cannot  "be  contradicted  by  the  party 
asking  it,  because  it  would  be  unjust  to 
expect  the  witness  to  come  prepared  to  prove 
the  truth  of  every  collateral  statement.  As 
he  has  embodied  it  himself  in  his  own  nar- 
rative of  the  transactions  he  must  be  pre- 
pared to  sustain  it.  He  cannot  complain  of 
any  surprise  at  the  effort  to  discredit  him 
with    reference    to    such  a    statement,    by 
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showing  that  he  has  made  contradictory 
statements  on  other  occasions ;  nor  does  his 
reply  that  he  did  not  remember  having  made 
such  statements,  when  asked  if  he  had  not 
made  such  contradictory  statements  to  lay 
a  foundation  for  proving  them,  change 
the  aspect  of  the  case.  If  the  party  were 
precluded  by  such  reply  from  showing  that 
he  made  such  contradictory  statements  the 
jury  would  be  left  in  doubt  whether  they 
ever  were  made. 

It  is  not  for  the  court  to  say  what  weight 
such  testimony  should  have  upon  the  jury, 
whether  it  tended  to  weaken  his  testimony 
by  showing  a  defect  of  memory,  or  to  dis- 
credit it  by  showing  that  he  had  made  a 
false  statement  with  a  view  that  his  testi- 
mony upon  other  matters  should  make  a 
deeper  impression.  I  think  therefore  that 
it  was  competent  for  the  accused  after  ask- 
ing the  witness,  Goodwin,  upon  his  cross- 
examination,  and  with  a  view  of  contra- 
dicting him,  whether  he  had  not  said  in  his 
testimony  before  the  examining  court,  that 
Mr.  Quarles,  after  coming  out  of  the  gate 
with  the  accused  went  down  10th  street  on 
the  opposite  side  from  that  on  which  he, 
Gk>odwin,  was  standing;  and  if  he 
559  *^denied  having  made  such  a  state- 
ment, or  said  that  he  did  not  remem- 
ber making  it,  to  introduce  evidence  to 
prove  that  he  did  make  such  a  statement, 
to  discredit  the  witness  by  impeaching  his 
veracity  or  showing  a  defective  memory. 
Nor  do  I  think  there  is  anything  in  the 
objection  as  to  the  mode  in  which  it  was 
attempted  to  prove  such  contradictory  state- 
ment. It  is  not  a  question  as  to  the  quality 
of  the  testimony  when  compared  with  some 
other  evidence  of  a  superior  degree ;  as  an 
attempt  to  prove  the  contents  of  a  writing 
without  accounting  for  its  nonproduction, 
&c. ;  or  where  from  the  nature  of  the  trans- 
action it  appears  there  is  better  evidence  of 
the  fact  which  is  withheld  or  suppressed : 
thus  raising  a  suspicion  of  fraud.  The  ob- 
jection here  related  to  the  measure  and 
quantity  of  the  evidence  by  which  it  was 
attempted  to  establish  the  fact;  and 
whether  the  whole  matter  could  be  proved 
by  Quarles  alone,  or  by  his  testimony  as  to 
what  a  witness  said  in  the  examining  court 
connected  with  the  testimony  of  other  wit- 
nesses to  prove  who  that  witness  was,  is 
immaterial.  The  necessity  of  resorting  to 
such  additional  proof  may  impair  the  force 
of  the  testimony  to  establish  the  fact,  but 
the  testimony  itself  is  admissible  to  be 
judged  of  by  those  whose  province  alone  it 
is  to  weigh  it. 

I  think,  therefore,  that  the  court  erred, 
to  the  prejudice  of  the  accused,  in  excluding 
the  testimony  he  proposed  to  introduce  for 
the  purpose  of  contradicting  and  so  discred- 
iting the  witness,  Goodwin,  as  set  forth  in 
the  fourth  bill  of  exceptions ;  and  that  for 
such  error  the  judgment  must  be  reversed, 
and  the  verdict  of  the  jury  set  aside;  and 
the  cause  remanded  for  a  new  trial  of  the 
accused  upon  the  indictment. 

This  conclusion  renders  it  unnecessary  to 
express  any  opinion  upon  the   propriety  of 


the  decisions  of  the  court  below  upon  the 
motion  for  continuance  on  account 
560  *of  the  absence  of  John  T.  Clark,  as 
disclosed  in  the  first  bill  of  exceptions ; 
or  upon  the  application  for  a  new  trial  upon 
the  ground  of  after  discovered  testimony  as 
set  forth  in  the  fifth  bill  of  exceptions. 
The  same  questions  may  not  arise  upon  the 
new  trial  rendered  necessary  by  the  judg- 
ment of  the  court  upon  the  previous  bills  of 
exceptions;  nor  could  they  in  fact  arise 
presenting  precisely  the  same  circum- 
stances. 

DANUBL  and  ROBERTSON,  Js.,  con- 
curred in  the  opinion  of  the  President,  ex- 
cept that  they  did  not  think  it  important 
whether  the  statement  of  the  witness  Good- 
win came  out  on  his  examination  in  chief  or 
on  cross-examination. 

MONCURE,  J. ,  concurred  in  the  opinion, 
except  that  he  thought  that  the  statement 
was  relevant  testimony. 

Judgment  reversed. 
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*Elvira,  a  Slave. 

January  Term,  1866,  Richmond. 


I.  Criminal  Law~5lav0»— Conviction  of— Unanimity  in 
Court  BMential.— A  slave  tried  for  a  felony  the 
punishment  of  which  may  be  death,  can  only  be 
convicted  by  the  unanimous  opinion  of  the  Jus- 
tices who  compose  the  court  And  the  fact  that 
the  law  authorizes  the  court  In  its  discretion,  to 
direct  the  slave  to  be  sold  and  transported  beyond 
the  United  States,  instead  of  belnir  sentenced  to 
death,  does  not  dispense  with  the  necessity  of 
unanimity  in  the  court  in  the  conviction. 

a.  Same  — 5anie— Conviction  by  fUJorfty  of  Court— 
Hal>eas  Corpus.- A  slave  condemned  by  a  majority 
of  the  court  to  be  sold  and  transported,  relieved 
by  writ  of  habeas  corjnu. 

3.  Same— Sane— Sane— Qu«re.—QuJEBB:  If  in  such 
case  the  Court  of  Appeals  has  Jurisdiction  to  award 
a  writ  of  error  to  the  Jadgment  of  the  judce  refus- 
insr  to  discharsre  the  prisoner. 

In  April  1864,  Elvira,  a  slave,  the  property 
of  C.  I^ord,  was  tried  before  a  court  of  five 
justices  of  the  city  of  Petersburg,  for  at- 
tempting to  poison  the  family  of  her  mas- 
ter; and  the  court  by  a  majority  of  the 
justices  present  found  her  guilty,  and  sen- 
tenced her  to  be  sold  and  transported  beyond 
the  Confederate  States.  The  judgment  of 
the  court  recited  that  one  of  the  justices 
composing  the  court,  dissented  from  the 
opinion  and  judgment. 

After  the  sentence  had  been  pronounced, 
C.  Ford,  the  master  of  the  prisoner,  applied 
to  the  judge  of  the  Circuit  court  of  Peters- 
burg for  a  writ  of  habeas  corpus  to  have 
her  discharged,  on  the  ground,  that  the 
judgment  of  conviction  having  been  ren- 
dered by  less  than  the  whole  number  of 
iustices  composing  the  court,  was 
562  ^illegal,  and  in  effect  an  acquittal  of 
the  prisoner.  The  writ  was  allowed ; 
but  upon  the  hearing  of  the  case,  the  judge 
being  of  opinion  that  the  judgment  by  a 
majority  of  the   court  was  legal,  remanded 
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the  prisoner;  and  thereupon  E^ord  applied 
to  a  judge  of  this  court  for  a  writ  of  error, 
which  was  allowed. 

The  case  was  argued  by  J.  Garland,  for 
the  petitioner. 

There  was  no  counsel  for  the  common- 
wealth. 

MONCURB,  J.  It  is  unnecessary  to  ex- 
press any  opinion  on  the  question  arising 
in  this  case  as  to  the  jurisdiction,  as  well 
of  this  court  as  the  court  below ;  this  court 
being  equally  divided  in  opinion  on  that 
question,  and  being  therefore  unable  to 
decide  the  case  on  that  ground.  My  opin- 
ion on  the  merits,  is  as  follows : 

By  1  R.  C.  1819,  cb.  Ill,  {  32,  the  justices 
of  every  county  or  corporation  were  declared 
to  **be  justices  of  oyer  and  terminer  for 
trying  slaves  charged  with  felony ;  which 
trials  shall  be  by  live  at  least  without  juries. 
No  slave  shall  be  condemned  in  any  such 
case  unless  all  of  the  justices,  sitting  upon 
his  or  her  trial,  shall  agree  in  opinion,  that 
the  prisoner  is  guilty."  Tate's  Dig.  272, 
No.  2. 

By  act  of  12th  February,  1828,  Sess.  Acts, 
p.  29,  slaves  were  made  triable  for  simple 
larceny  of  a  thing  of  the  value  of  $20  or 
less,  by  a  justice  of  the  peace,  and  punish- 
able by  stripes. 

Slaves  convicted  of  offences  without  the 
benefit  of  clergy,  were  punishable  with 
death;  within  the  l)enefit  of  clergy,  were 
punishable  by  being  burnt  in  the  hand,  and 
suffering  such  other  corporal  punishment 
as  the  court  should  think  fit  to  inflict ;  ex- 
cept when  they  once  had  the  benefit  of 
clergy,  in  which  case  they  were  punishable 
with  death.  Tate  275,  No.  13;  1  R.  C.  ch. 
Ill,  I  45.  Burning  in  the  hand  was 
563  abolished  by  act  of  *February  8th, 
1838,  Sess.  Acts,  p.  76.  The  act  of 
November  27th,  1789,  prescribes  in  what 
cases  the  benefit  of  clergy  should  and  should 
not  be  allowed.  R.  C.  ch.  172,  {  1  to  9; 
Tate's  Dig.  pp.  275-6,  Nos.  14  to  22. 

By  act  of  March  15th,  1830,  Sess.  Acts  p. 
22, 1  11,  ch.  22,  except  in  case  of  homicide 
and  where  the  punishment  shall  be  death, 
free  negroes  were  to  be  prosecuted,  tried, 
&c.,  as  slaves.    Tate  273,  note  2. 

Where  a  slave  was  tried  and  convicted  of 
any  crime  which  might  affect  life,  the  court 
was  directed  to  cause  the  testimony  to  be 
entered  of  record,  and  a  copy  of  the  whole 
proceedings  to  be  sent  to  the  executive.  R. 
C.  ch.  274,  i  40 ;  Tate  274,  No.  8. 

The  governor  with  the  advice  of  council 
was  authorized,  when  it  should  be  deemed 
expedient,  to  contract  and  agree  with  any 
person  for  the  sale  and  purchase  of  all  those 
slaves  who  might  be  under  sentence  of 
death  for  conspiracy,  insurrection,  or  other 
crimes.  R.  C.  ch.  274,  i  39;  Tate  275,  No. 
11.     See  also  Id.  No.  12. 

Thus  stood  the  law  when  the  act  of  1847-8 
was  passed,  entitled  the  ** Criminal  Code." 

By  that  act,  ch.  26,  {  1,  it  was  declared 
that  the  county  and  corporation  courts, 
consisting  of  five  justices  at  the  least,  shall 


be  courts  of  oyer  and  terminer  for  the  trial 
of  slaves  charged  with  felony,  and  of  free 
negroes  charged  with  any  felony  except  in 
cases  of  homicide  and  where  the  punish- 
ment may  be  death.  {  4:  No  slave  shall  be 
condemned  to  death,  and  no  free  negro  to 
the  penitentiary,  unless  the  justices  sitting 
on  his  trial  shall  agree  in  the  sentence.  *  {  5 : 
When  any  slave  shall  be  condemned  to  death 
or  any  free  negro  to  the  penitentiary,  the 
court  shall  cause  the  testimony  gfiven  on 
his  trial  to  be  committed  to  writing  and 
filed  of  record,  and  the  clerk  shall  forthwith 
send  a  copy  of  the  whole  proceeding  to  the 
executive.      Slaves    were    triable    for 

564  ^misdemeanors   by   a   justice  of   the 
peace,  and  punishable  by  stripes.     Ch. 

26,  i  11,  p.  163;  ch.  12,  {  14,  p.  126.  Offences 
committed  by  slaves  were  felonies  or  mis- 
demeanors. Those  shall  be  felonies  which 
are  punishable  with  death,  or  which,  if 
committed  by  free  persons,  would  be  pun- 
ishable by  death  or  by  confinement  in  the 
penitentiary.  All  other  offences  shall  be 
misdemeanors.  Ch.  12,  {  15,  p.  126.  Any 
slave  who  shall  commit  any  offence,  for 
the  commission  whereof  a  free  person  at 
the  time  of  committing  the  same  is  punish- 
able with  death  or  by  confinement  in  the 
penitentiary  for  a  period  not  less  than  three 
years,  shall  be  punished  with  death.  Id.  { 
1.  Any  slave  who  shall  commit  any  offence 
for  the  commission  whereof  a  free  person 
at  the  time  of  committing  the  same  is  pun- 
ishable by  confinement  in  the  penitentiary 
for  a.  period  less  than  three  years  shall  be 
punished  by  stripes.  Id.  {  2.  Any  slave 
having  been  once  sentenced  for  any  offence 
mentioned  in  the  preceding  section,  who 
shall  afterwards  commit  any  such  offence 
and  be  adjudged  guilty  thereof,  shall  be 
punished  with  death.     Id.  {  3. 

Thus  stood  the  law  at  the  time  of  the 
revisal  of  1849. 

The  revisors'  report  corresponded,  sub- 
stantially, with  the  act  of  1847-8,  in  regard 
to  punishment,  mode  of  trial,  and  manner 
of  conviction  of  slaves  for  felony.  P.  990, 
ch.  200,  i  4  and  5;  p.  1036,  J  2  to  7.  But  in 
a  note  to  {  4,  p.  990,  they  made  this  sugges- 
tion: ^ 'Instead  of  having  for  slaves  but  two 
classes  of  punishment,  a  third  at  least 
should  be  recognized  by  law.  There  should, 
in  this  chapter,  be  a  designation  of  offences 
too  serious  to  be  punished  by  stripes,  yet 
not  sufficient  to  be  punished  by  death,  in 
which  the  sentence  should  be  that  the  slave 
be  sold  to  be  transported  beyond  the  limits 
of  the  United  States.  That  might  be  the 
sentence  of  the  court  in  a  considerable 
number  of  cases.  Even  then  the  sentence 
of   death    would  still    be    pronounced 

565  *in  many  cases  in  which  the  executive 
should  have   the   power  of  reprieving 

for  transportation." 

By  the  Code  of  1849,  ch.  17,  {  20,  it  is 
declared  that,  "In  the  case  of  a  slave  under 
sentence  of  death,  the  governor  may  order 
a  commutation  of  the  punishment  bj*  di- 
recting that  such  slave  be  sold  to  be  trans- 
ported beyond  the  limits  of  the  United 
States,"  Ac. 
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Cb.  200,  I  7.  **If  a  slave  plot  or  conspire 
to  rebel  or  make  insurrection,  or  commit 
an  offence,  for  tbe  commission  of  which  a 
free  negro,  at  the  time  of  committing  the 
same,  is  punishable  with  death  or  by  con- 
finement in  the  penitentiary  for  not  less 
than  three  years,  he  shall  be  punished  with 
death.  But  uniess  it  be  an  offence  for  which 
a  free  white  person^  if  he  had  committed  it, 
might  have  been  punished  with  death,  such 
stave  instead  of  being  punished  with  death, 
may  at  the  discretion  of  the  court,  be  punished 
by  sate  and  transportation  beyond  the  timits 
of  the  United  States. 

Id.  {8.  If  a  slave  commit  an  offence  for 
which  a  free  negro,  if  he  had  committed  it, 
might  be  punished  by  confinement  in  the 
penitentiary  for  a  period  less  than  three 
years,  such  slave  shall  be  punished  by 
stripes ;  and  if,  having  been  once  sentenced 
for  such  offence,  he  afterwards  commit  an 
offence  for  which  a  free  negro,  if  he  had 
committed  it,  might  be  punished  by  such 
confinement,  he  shall  be  punished  with 
death,  or,  at  the  discretion  of  the  court,  by 
sale  and  transportation  as  aforesaid. 

Id.  2  9.  **If  a  slave  be  sentenced  to  sale 
and  transportation  under  either  of  the  next 
two  preceding  sections,  the  same  proceed- 
ings shall  be  had  as  in  the  case  of  a  slave 
under  sentence  of  death,  whose  punishment 
is  commuted  by  the  governor  to  sale  and 
imprisonment. 

The  words  in  2  7,  of  chap.  200,  which  are 
italicized  in  the  foregoing  citation,  seem  to 
have  been  adopted  by  the  legislature  in 
consequence  of  the  suggestion  of 
566  *the  revisors  before  mentioned.  They 
do  not,  in  strict  pursuance  of  that 
suggestion,  designate  a  class  of  offences  to 
be  punished  by  sale  and  transportation, 
but  merely  give  the  court  a  discretion  to 
adopt  that  punishment  instead  of  death, 
except  as  therein  nientioned,  instead  of 
pronouncing  the  sentence  of  death,  and 
leaving  it  to  the  executive  to  commute  or 
not,  according  to  its  discretion,  under  ch. 
17,  2  20. 

Thus  the  law  now  stands;  and  the  ques- 
tion is,  whether  all  the  justices,  sitting  on 
the  trial  of  a  slave,  charged  with  an  offence, 
for  the  commission  of  which,  a  free  negro, 
at  the  time  of  committing  the  same,  is 
punishable  with  death,  or  by  confinement 
in  the  penitentiary  for  not  less  than  three 
years,  must  not  agree  in  his  conviction,  in 
order  to  his  being  punished  by  sale  or 
transportation,  at  the  discretion  of  the 
court,  under  the  words  in  italics  as  afore- 
said? 

Beyond  a  doubt,  unanimity  was  necessary 
to  the  conviction  of  a  slave  for  such  an 
offenre,  before  the  Code  of  1849  was  adopted ; 
for  so  the  law  expressly  declared.  Is  such 
necessity  dispensed  with  by  the  words  su- 
peradded in  that  Code,  **But,"  **such  slave, 
instead  of  being  punished  with  death,  may, 
at  the  discretion  of  the  court,  be  punished 
by  sale  and  transportation  beyond  the 
limits  of  the  United  States?''  Were  these 
words  intended  to  produce  so  radical  a 
change  of  the  law  as  to  authorize  a  convic- 


tion of  a  slave  for  such  an  offence  by  a  less 
number  than  all  of  the  justices  composing 
the  court,  provided  he  was  punished  by  sale 
and  transportation  instead  of  death?  Cer- 
tainly, unanimity  in  the  conviction  is  still 
necessary  to  authorize  the  punishment  of 
death.  Why  is  it  not  also  still  necessary  to 
authorize  the  alternate  punishment,  which 
the  court,  at  its  discretion,  may  inflict,  in- 
stead of  death?  The  question  of  guilty  or 
not  guilty  comes  up  for  decision  by  the 
court  before  the  question  as  to  the  man- 
ner   of   punishment.      The    prisoner 

567  *must  first  be  determined  to  be  guilty, 
before    the  court  can  be  called  on  to 

say  how  he  is  to  be  punished.  When  tbe 
court  is  divided  upon  that  question,  can  the 
effect  of  such  division  be  a  conviction  or 
acquittal,  according  as  the  court  shall  af- 
terwards determine  whether  the  punishment 
shall  be  death  or  sale  and  transportation? 
To  the  offence,  the  law  has  annexed  the 
punishment  of  death ;  and  in  reference  to 
that  punishment  the  case  must  be  decided. 
Accordingly  the  law  requires  the  court  to 
be  unanimous  to  convict.  But  having  con- 
victed, the  law  gives  power  to  the  court,  at 
its  discretion  or  election,  instead  of  the 
punishment  of  death  to  inflict  the  punish- 
ment of  sale  and  transportation.  The  very 
term  ^ ^discretion,"  implies  that  the  punish- 
ment of  sale  and  transportation  can  only 
be  inflicted  where  death  might  or  would 
have  been  inflicted  but  for  the  exercise  of 
such  discretion.  And  the  terms,  ''instead 
of  being  punished  with  death,"  imply  the 
same  thing.  The  same  or  nearly  the  same 
observations  apply  to  the  succeeding  sec- 
tions of  the  Code  to  the  one  now  under  con- 
sideration.    Code,  ch.  200,  22  7  and  8. 

The  meaning  of  the  words  in  the  Code, 
ch.  212,  2  5)  '*No  slave  shall  be  condemned 
to  death  nor  a  free  negro  to  the  peniten- 
tiary, unless  all  the  justices  sitting  on  his 
trial  agree  in  the  sentence,"  in  my  view 
is,  that  ''no  slave  shall  be  convicted  of  an 
offence  punishable  with  death,"  Ac,  "un- 
less all  the  justices,"  &c.,  "shall  agree  in 
the  judgment  of  conviction."  The  old  law 
had  said,  "No  slave  shall  be  condemned  in 
any  such  case,"  that  is  in  any  case  of 
felony,  however  punishable,  "unless  all  of 
the  justices  sitting  upon  his  or  her  trial 
shall  agree  in  opinion  that  the  prisoner  is 
guilty. ' '  The  legislature  of  1847-8  classified 
felonies  committed  by  slaves,  making  the 
higher  class  punishable  with  death  and  the 
lower  with  stripes,  and  requiring  unanimity 
of  the  justices  in  order  to  a  conviction,  only 
in  the  former  case.     It  accomplished 

568  *the  purpose  of  this   requisition    sim- 
ply  by   saying,    "no   slave   shall  be 

condemned  to  death,"  &c.  The  purpose 
was  fully  accomplished  by  these  woitts,  and 
could  not  have  been  accomplished  in  fewer 
words.  The  punishment  of  death  applied, 
certainly  and  unconditionally,  to  every 
offence  for  which  a  free  person,  if  he  had 
committed  it,  would  have  been  punishable 
by  confinement  in  the  penitentiary  for  a 
period  not  less  than  three  years.  Therefore 
saying,  that  "no  slave  shall  t>e  condemned 
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to  death,'*  &c.,  was,  in  effect,  though  in 
fewer  words,  saying',  that  *'no  slave  shall 
be  condemned  for  an  offence  punishable 
with  death,"  &c.,  and  this  effect,  it  seems 
to  me,  was  not  intended  to  be  changed,  and 
is  not  changed,  by  the  words  superadded 
in  the  Code  of  1849  as  aforesaid. 

This  construction  seems  to  me  to  be  also 
reasonable.  The  legislature  of  1847-8  in- 
tended to  dispense  with  the  necessity  of 
unanimity  in  the  conviction  of  slaves'  for 
felony  only  in  inferior  cases;  that  is,  cases 
punishable  by  stripes.  And  the  legislature 
of  1848-9,  in  authorizing  the  punishment  of 
sale  and  transportation  to  be  adopted  at  the 
discretion  of  the  court  instead  of  the  pun- 
ishment of  death  in  the  higher  class  of 
felonies,  could  hardly  have  intended,  by 
mere  implication,  to  dispense  with  such 
necessity  in  such  cases. 

But  it  is  said  that   the   words  of  the  law 
are  too  plain  for  construction ;  that  the  leg- 
islature has  only   said,  ^'no  slave   shall  be 
condemned  to  death,"  Ac, ;  that  unanimity 
is  required   in   no  other  case,  and  upon  no 
other  question,  than   on  the   mere  sentence 
of  death.     But  this,    it   seems  to  me,  is  too 
literal   a   construction,    and   sacrifices  the 
obvious  meaning  of  the  law.     According  to 
this  construction  a  slave  might  be  convicted 
by  a  bare  majority  of  the  court  provided  the 
whole   court   concurred    in   the  sentence  of 
death;  which  certainly  could  not  have  been 
intended.      Tlje   words     **  condemned 
569     to   death,"    do   not  *mean    the   mere 
sentence  of  death  as  the  consequence 
of  conviction,    but    the    conviction    itself, 
and,    as   before   said,    is   only  another  and 
shorter,  though  not  so  accurate  a  mode  of 
saying,  * 'condemned  for  an  offence  punish- 
able with  death."     The  manner  of  punish- 
ment was  expressed  to  signify   the  offence 
itself.    The  word  **  condemned"  was  used  in 
the  old  law:  *'No  slave  shall  be  condemned 
in  any  such  case,"  that  is  for  any  felony; 
and  the   same   word    was  continued   to  be 
used  in  the  act  of  1847-8,  and  the  Code  of 
1849:    *'No   slave   shall    be   condemned    to 
death."    Under  the   act  there  was  no  diffi- 
culty, and  it  would   seem   there   should   be 
none  under  the  Code.     The  words  added  in 
the  latter   were    not   designed   to  effect  a 
change  in  the  construction  of  the  preceding 
words— but  only  to  give  to  the   court,    to   a 
certain  extent,  the  power  of  commutation, 
which  before   had   exclusively  been  vested 
in  the  executive.     If   the   court  refuses  to 
exercise  the  power  thus  given  to  it,  the  ex- 
ecutive may  still  exercise   it  as  before,  and 
may  exercise  it  in  cases  to  which  the  power 
of  the  court  does  not  extend.     But  whether 
the  power  be  exercised  by  the  executive  or 
the  court,  its  exercise,  it  seems  to  me,  ought 
to  be  preceded  by  a  unanimous  conviction 
of  the   accused.     A   free   negro   cannot  be 
condemned     to    the    penitentiary    for    the 
shortest    period,    without    the    unanimous 
judgment  of  his  triers.     Could  it  have  been 
intended  that  a  slave   might  be  condemned 


to  sale  and  transportation  beyond  the  limits 
of  the  CJnited  States  by  a  bare  majority? 
The  scheme  for  adjusting  the  mode  of  trial 
of  negroes  was,  to  require  unanimity  in 
regard  to  higher  offences,  but  to  authorize 
a  conviction  by  a  mere  majority  in  regard 
to  inferior  offences  punishable  by  stripes, 
whether  the  offender  was  a  slave  or  a  free 
negro. 

In  my  view  of  this  case,  as  must  plainly 

be  perceived,  unanimity   is  not  required  to 

convict  a  slave  of  every   felony,  but  only  a 

felony  punishable  with  death,  and  it 

570  *is  therefore  not  necessary  to  my  con- 
struction   of   the  law  that  the  words 

**to  death"  should  be  rejected.  On  the  con- 
trary I  would  retain  these  words,  and  merely 
supply  others  to  effectuate  the  intention  of 
the  legislature,  which  was  sufficiently  ex- 
pressed by  the  words  as  originally  used  in 
the  act  of  1847-8,  but  was  obscured  by  the 
additional  words  used  in   the   Code  of  1849. 

The  words  of  the  old  law  were,  * 'unless 
all  of  the  justices,  &c.,  shall  agree  in  opin- 
ion that  the  prisoner  is  guilty. "  The  words 
of  the  new  law  are,  ''unless  all  the  justices, 
&c.,  agree  in  the  sentence,"  that  is  "that 
the  prisoner  is  guilty."  Guilty  of  what? 
Not  of  death,  but  of  an  offence  punishable 
with  death.  The  two  laws  used  similar 
language  in  man3'^  respects,  and  ought  to 
be  construed  alike,  except  where  a  change 
was  plainly  intended.  A  change  was 
plainly  intended  so  far  as  to  limit  the 
requisition  of  unanimity,  which  formerly 
extended  to  all  felonies,  to  that  class  of 
them  only  which  was  punishable  with 
death,  but  was  not  plainly  intended  in  any 
other  respect.  And  therefore  the  word 
"condemned"  in  each  applies  to  the  offence 
and  not  the  punishment  merely,  and  the 
words  "agree  in  the  sentence"  in  one,  near 
the  same  as  the  words  "agree  in  opinion 
that  the  prisoner  is  guilty"  in  the  other; 
both  applying  also  to  the  offence  and  not 
the  punishment.  The  words  "unto  death," 
used  in  the  one  case  and  not  the  other,  were 
used  to  designate  the  higher  class  of  felo- 
nies to  which  the  law  applied,  and  not  to 
be  confined  according  to  their  strict,  literal 
and  abstract  import  to  the  mere  sentence 
of  death  following  the  judgment  of  con- 
viction. 

I  have  now  only  to  apply  the  foregoing 
views  to  the  case  under  consideration.  The 
offence  for  which  the  slave  Blvira  was  tried 
being  punishable  with  death,  and  all  the 
parties  who  sat  on  her  trial  not  having 
agreed    in    her  conviction,    she    was 

571  therefore,    in    effect,     acquitted.     *It 
follows    that  I    am   for  reversing  the 

judgment  of  the  Circuit  court  and  rendering 
a  judgment  to  discharge  her  from  imprison- 
ment and  restore  her  to  the  possession  of 
her  owner. 

The  other  judges  concurred  in  the  opinion 
of  Moncure,  J. 


Prisoner  discharged. 
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ABATIJMENT. 

1.  See  Equitable  Jurisdiction  and  Reliefs 
No.  5,  and 

Jones  V.  Bradshaw  and  others^  355 

2.  A  plea  in  abatement  is  admissible  in  an 
action  of  ejectment.  The  act  Code,  ch.  135, 
§  13,  refers  only  to  pleas  in  bar  of  the  action. 

James  River  and  Kanawha  Company 
V.  Robinson.  434 

3.  Queer e\  If  a  defendant  may  not  plead 
in  abatement  and  in  bar  at  the  same  time,  the 
pleas  being  filed  at  the  proper  times. 

Idem^        434 

4.  A  defendant  may  waive  his  plea  in  abate- 
ment and  plead  in  bar  to  the  action. 

Idem,        434 

5.  What  a  waiver  of  the  plea,  see  Ejectment 
No.  8,  and  Idem,        434 

ACTIONS. 

1.  See  Case^  No.  1,  2,  and 

Parsons  v.  Harper,  64 

2.  See  Slander,  No.  1,  2,  3,  4  and 

Hogan  V.   Wilmoth,  80 

3.  See  Executors  &  Administrators,  No. 

1,  and 

Lawson^s  ex^or  v.  Lawson,  230 

4.  Persons  owning*  a  reversionary  interest 
in  a  slave  may  sue  for  an  injury  done  to  him 
whilst  held  by  the  life  tenant. 

Harvey  v.  Skipwith  &  als.,  393 

5.  A  husband  who  has  survived  his  wife 
and  has  qualified  as  her  administrator  may 
unite  in  an  action  with  the  other  joint  owners 
of  the  reversion  of  a  slave  for  an  injury  done 
to  him.  Idem,        393 

6.  The  fact  that  the  life  tenant  has  received 
back  the  slave  from  the  hirer  before  the  action 
is  brought  by  the  reversioners,  constitutes  no 
defense  to  their  action.  Idem,        393 

7.  If  a  hired  slave  is  put  by  the  hirer  to  a 
daagerous  employment,  in  violation  of  the 
contract  of  hiring,  and  is  seriously  injured 
whilst  thus  employed,  the  hirer  is  liable  for 
the  damages,  notwithstanding  the  slave  may 
have  been  negligent  or  imprudent,  or  have 
acted  in  disobedience  of  the  orders  of  the  hirer 
in  respect  to  such  employment,  and  notwith- 
standing such  negligence  or  imprudence  or 
disobedience  may  have  been  the  proximate 
cause  of  the  injury.  .  Idem,        393 

ADVERSARY  POSSESSION. 

1.  In  an  action  to  recover  property,  if  the 
defendant  has  been  in  adversary  possession 
a  sufficient  length  of  time  to  render  the  statute 
of  limitations  a  bar  to  the  action,  this  pos- 
session gives  title  ;  and  it  is  not  necessary  to 
plead  the  statute. 

Layne  v.  Norris^  adm*r,  236 

2.  A  life  tenant  of  a  slave  sells  her  life  in- 
terest and  dies.  The  purchaser  continuing 
to  hold  the  slave,  does  not  hold  under,  but 


adversely  to  the  remainderman,  and  the 
statute  commences  to  run  on  the  death  of  the 
life  tenant.  Idem,        236 

3.  A  special  verdict  which  finds  uninter- 
rupted possession  of  a  slave  by  the  purchaser 
from  a  life  tenant,  of  her  interest  in  the  slave 
for  more  than  the  time  which  will  create  the 
bar  of  the  statute,  without  finding  anything 
from  which  it  may  be  inferred  that  he  held 
by  authority  of  the  remainderman  or  his  rep- 
resentative, finds  in  effect  an  adversary  pos- 
session. Idem,        236 

4.  When  a  special  verdict  finds  personal 
property  in  possession  of  a  defendant,  the  law 
infers  it  to  be  adversary,  in  the  absence  of 
any  finding  to  the  contrary.        Idem,        236 

AGENTS. 

1.  K.  K.  &  A.  were  a  firm  doing  a  wholesale 
business  as  merchants  in  Richmond,  and  in 
1846  they  employed  P  to  carry  on  a  retail  busi- 
ness in  Lynchburg,  under  the  style  of 
574  P,  agent  for  J.  S.  K.,  *the  name  of  one 
of  the  partners.  The  publication  was 
made  and  the  sign  put  up  in  the  above  name 
as  prescribed  by  the  statute.  In  1850  some  Of 
the  partners  retired,  but  the  firm  in  Richmond 
was  continued,  new  partners  being  admitted, 
under  the  name  of  K.,  P.  &  K. ;  J.  S.  K.  con- 
tinuing to  be  a  member  of  the  firm ;  but 
neither  then  nor  at  any  time  after  the  Code 
of  1849  went  into  effect,  was  there  any  new 
publication  as  to  the  agency  in  Lynchburg. 
In  1853  the  goods  of  K.,  P.  &  K.,  in  the  store- 
house of  P  in  Lynchburg,  were  taken  under 
execution  by  his  creditors.  Held :  The  law 
having  been  complied  with  in  1846,  and  the 
present  firm  in  Richmond  being  but  a  con- 
tinuation of  the  former,  the  goods  are  not 
liable  to  creditors  of  P. 

Farmers^  Bank  of  Va,  v.  Kent,  Paine 

<Sf  Kent,  257 

APPELLATE  COURT. 

1.  If  a  party  obtains  a  supersedeas  to  a 
judgment  by  default,  before  applying  to  the 
court  in  which  the  judgment  was  rendered  or 
the  judge  thereof,  to  correct  the  errors  of 
which  he  complains,  his  supersedeas  will  be 
dismissed  as  improvidentlv  awarded. 

Davis,  Sheriff  y.  The  Commonwealth,  134 

2.  See  Criminal  Jurisdiction  and  Proceed- 

ings, No.  7  and 
Washes  case,  530 

ASSUMPSIT. 

1.  See  Executors  and  Administrators,  No. 
1,  2,  3,  and 

Lawson^s  ex*or  v.  Lawson,  230 

ATTORNEY. 

1.  A  power  of  attorney  to  confess  a  judg- 
ment may  be  executed  before  the  action  is 
brought. 

Insurance  Company  of  the   Valley  of 
Virginia  v.  Bailey* s  adm*r,  363 
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2.  A  judgment  may  be  confessed  either  in 
court  or  in  the  clerk's  office,  by  an  attorney 
in  fact  who  is  not  a  lawyer.        Idem,        363 

BAILMENTS. 

1.  See  Executors  and  Administrators ,  No. 
1,  and 

Lawson^s  ex^or  v.  Lawson^  230 

2.  See  A  gents  y  No.  1,  and 
Farmers^  Bank  of  Va,  v.  Kent,  Paine 

df  Kent,  257 

3.  See  Actions,  No.  4,  5,  6,  7,  and 
Harvey  v.  Skipwith  <5f  als,,  393 

4.  See  Evidence,  No.  5,  and 

Harvey  v.  Skipwith,  410 

BONDS. 

1«  See  Official  Bonds,  and 

Gibson  v.  Beckham  df  als.,  321 

2.  See  Evidence,  No.  5  and 

Harvey  v.  Skipwith,  410 

CASE. 

1.  Since.the  act,  Code  ch.  148,  §  7,  p.  589, 
counts  in  trespass  may  be  joined  to  counts  in 
case  in  an  action  on  the  case. 

Parsons  v.  Harper,  64 

2.  In  an  action  on  the  case  for  suing  out  a 
capias  and  imprisoning  the  plaintiff,  in  an 
action  of  slander  in  which  he  was  the  defend- 
ant, it  is  not  necessary  to  aver  malice  or  want 
of  probable  cause  in  suing  out  the    capias. 

Idem,        64 

COLLATERAL  INHERITANCE  TAX. 

1,  The  §  15,  of  the  act  of  March  2,  1854, 
which  imposes  a  tax  on  collateral  inheri- 
tance, has  been  repealed  by  the  act  of  March 
18, 1856,  imposing  taxes  for  the  support  of  the 
government,  though  there  is  no  provision  of 
the  latter  act  repealing  in  terms  the  former. 
Fox^s  adm'rs  v.    J  he  Commonwealth,  1 

COMMON  LAW. 

1.  When  a  statute  changing  the  common 
law  is  repealed,  the  common  law  is  restored 
to  its  former  state. 

Insurance  Company  of  the  Valley  of 

Virginia  v.  Bailey^ s  adm^r,  363 

Booth* s  case,  519 

CONDITIONS. 

The  setting  out  a  condition  precedent  in 

the  language  of  the  condition  is  sufficient. 

Smithes  adm*rY,  Loyd^s  ex* or,  295 

CONFESSION  OF  JUDGMENTS. 

1.  See  Proceedings  in  Clerk* s  Office,  No.  4,  S, 
and  Brown  v.  Hume,  456 

CONGRESS. 

1.  The  acts  of  Congress  in  rielation  to  the 
District  of    Columbia,  must    be   taken    no- 
tice of  by    the    state    courts    without 

575      *proof ,  as  all  other  public  acts  of  Con- 
gress are  taken  notice  of. 
Bayly* s  adm*r  v.  Chubb,  284 

2.  See  Military^  No.  3,  4,  5,  6,  7,  8,  and 
Burroughs  v.  Peyton,  470 
Abrahams  v.  Same,  470 

CONSCRIPTS. 


1.  See  Military,  No.  1,  2,  and 
Mann  v.  Parke, 


443 


2.  See  Military,  No.  4,  5,  6,  7,  and 
Burroughs  v.  Peyton,  470 

Abrahams  v.  Same,  470 

CONSTITUTIONALITY  OF  LAW. 

1.  The  act  of  March  17,  1856,  Sess.  Acta 
1855-6,  p.  38,  entitled  "An  act  providing  addi- 
tional protection  for  the  slave  property  of 
citizens  of  the  Commonwealth,"  is  not,  in 
any  of  its  provisions,  in  violation  of  the  con- 
stitution of  the  United  States  or  the  bill  of 
rights  and  constitution  of  Va. 

Baker  Y.  Wise,  Governor,  139 

2.  The  act  is  not  a  regulation  of  commerce, 
but  of  police.  Idem,       139 

3.  In  directing  pilots  to  search  vessels 
about  to  sail  north  of  the  capes  of  Virginia, 
the  act  is  not  in  conflict  with  the  10th  article 
of  the  bill  of  rights  of  Va. ;  there  being  a 
distinction  between  the  search  of  vessels  of 
commerce  in  navigable  waters,  and  dwelling 
houses  or  other  suspected  places. 

Idem,       139 

4.  In  confining  the  search  of  vessels  owned 
in  whole  or  in  part  by  non-residents  of  the 
state,  the  act  does  not  violate  §  2,  of  article 
4,  of  the  constitution  of  the  United  States, 
securing  to  the  citizens  of  each  state  "the 
privileges  and  immunities  of  citizens  of  the 
several  states. "  Idem ,        139 

5.  When  in  the  regulation  of  any  subject  of 
internal  police,  a  regard  to  justice  and  the 
due  and  convenient  enforcement  of  its  laws, 
requires  a  state  to  adopt  a  different  mode  of 
proceeding  or  a  modification  of  the  regula- 
tion, in  respect  to  persons  residing  out  of 
the  state,  in  order  fairly  to  meet  and  provide 
tor  the  circumstance  of  their  non-residence, 
the  competency  of  the  state  so  to  act  is  not 
taken  away  by  this  §  2,  article  4,  of  the  con- 
stitution of  the  United  States.     Idem,        139 

6.  In  confining  the  search  to  vessels  about 
to  sail  north  and  owned  in  whole  or  in  part 
by  non-residents  of  Va.,  the  act  is  not  in 
conflict  with  Clause  6,  of  §  9,  Article  1,  of 
the  constitution  of  the  United  States  ;  which 
prohibits  the  giving  of  preference  by  any 
regulation  of  commerce  or  revenue,  to  the 
ports  of  one  state  over  those  of  another. 
This  provision  is  a  restriction  upon  the  power 
of  Congress,  and  does  not  refer  to  the  State 
governments.  Idem,        139 

7.  The  4th  article  of  the  amendments  to 
the  constitution  of  the  United  States  refers 
to  the  government  of  the  United  States,  not 
to  the  states.  Idem,        139 

8.  The  allowance  to  the  pilots  of  a  fee  of 
$5  for  the  search  of  the  vessel,  to  be  paid  by 
the  master,  is  not  'in  conflict  with  clause  2,  § 
10,  Article  1,  of  the  constitution  of  the  U.  S. 

Idem,        139 

9.  The  seizure  and  forfeiture  of  the  vessel 
prescribed  for  a  violation  of  the  act  is  not  in 
conflict  with  clause  3,  §  8,  Article  1,  of  the 
constitution  of  the  U.  S.,  which  gives  to 
Congress  the  power  to  regulate  commerce 
with  foreign  nations,  and  among  the  several 
States  and  with  the  Indian  tribes. 

Idem,        139 

10.  Congress  has  the  constitutional  power 
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to  raise  armies  either  by  contract  or  by  coer- 
cion. 


Burroughs  v.  Peyton, 
Abrahams  v.  Sam^^ 


470 
470 


11.  Confifress  has  no  power  to  make  a  Con- 
tract with  the  citizen,  whereby  that  body  shall 
be  forbid  to  call  him  into  the  military  service 
of  the  country.  Idem^        470 

12.  Congress  has  no  power  to  coerce  officers 
of  the  State  Government  into  the  military 
service  of  the  Confederate  States. 

Idem^        470 

CONSTRUCTION  OF  STATUTES. 

1.  When  it  is  manifest  that  a  law  is  intended 
to  embrace  and  include  the  whole  lejifislation 
on  the  subject  to  which  it  refers,  provisions 
of  former  laws  on  that  subject,  not  embraced 
in  it,  are  repealed  by  implidiation. 

Fox* s  adm* rs  v.  The  Commonwealth,     1 

2.  For  rules  on  the  construction  of  statutes, 
see  opinion  of  Moncure^J.  Idem,        1 

CONTINUANCE  OF  A  CAUSE. 

1.  What  surprise  of  counsel  not  sufficient 
cause  of  continuance. 

See  Practice  at  common  law.  No.  3  and 
Hogshead  6f  als.  v.  Baylor,  99 

COURTS. 

1.  In  case  of  contested  elections  be- 
576     fore  ♦county  courts  under  the  act  of 
April  22,    1852,  ch.  71,    p.  64,  65,  the 
county  court  has  no  authority  to  give  a  judg- 
ment for  costs  to  either  party. 

IVfstv,  Ferguson  df  als.,  270 

2.  If  in  such  a  case  the  county  court  does 
give  a  judgment  for  costs  to  either  party,  a 
writ  of  prohibition  from  the  circuit  court  is 
a  proper  proceeding  to  arrest  the  judgment. 

Idem,        270 

3.  What  acts  of  courts  binding,  and  cannot 
be  questioned  incidentally. 

See  Official  Bonds,  No.  1,  2,  3,  4,  and 
Gibson  V.  Beckham  <Sf  als.,  321 

4.  See  Criminal  Jurisdiction  and  Proceed- 
ings, No.  1,  and  Ridet^s  case,        499 

CREDITORS  AND  DEBTORS. 

See  Agejits,  No.  1  and 
Farmers*  Bank  of  Va,  v.  Kent,  Paine 
&  Kent,  257 

CRIMINAL    JURISDICTION    AND   PRO- 
CEEDINGS. 

1.  An  indictment  for  petit  larceny,  which 
proceeds  to  charge  that  the  person  indicted 
had  been  previously  indicted,  tried  and  sen- 
tenced for  another  petit  larceny,  is  an  indict- 
ment for  a  felony  ;  and  a  county  or  corporation 
court  has  no  jurisdiction  to  try  the  prisoner. 

Rider's  case,  499 

2.  If  upon  such  an  indictment  the  prisoner 
is  tried  and  found  guilty,  the  verdict  should 
be  arrested,  and  all  the  proceedings  subse- 
qneat  to  the  indictment  should  be  quashed. 

Idem,        499 

3.  The  indictment  when  brought  into  court 
should  have  been  treated  as  a  presentment, 
and  steps  taken  in  conformity  with  the  Code, 
ch.  207,  §  15,  p.  771.  Idem,        499 

4.  lu  a  prosecution  for  a  felony  or  misde- 


meanor if  the  indictment  is  lost  at  any  time 
before  the  trial,  though  after  arraignment 
and  plea,  the  party  cannot  be  tried. 

Bradshaw*s  case,  507 

5.  The  act.  Code  ch.  180,  p.  679,  authoriz- 
ing a  lost  record  or  paper  to  be  substituted 
by  an  authenticated  copy  or  proof  of  its  con- 
tents, applies  only  to  civil  cases,  and  does 
not  extend  to  records  or  papers  in  criminal 
proceedings.  Idem,         507 

6.  The  act.  Code  ch.  208,  §  5,  p.  836.  and 
the  act  Code  ch.  205,  §  14,  p.  828,  directing 
the  issue  of  a  venire  facias,  are  merely  direc- 
tory to  the  officer,  and  a  prisoner  cannot  ob- 
ject to  the  writ  because  the  acts  have  not 
been  complied  with.  Wash's  Case,        530 

7.  If  there  is  an  error  on  the  face  of  the 
writ  of  venire  facias,  and  the  prisoner  moves 
to  quash  it,  though  he  does  not  specify  the 
error,  it  may  be  taken  advantage  of  in  the 
appellate  court.  Idem,        530 

8.  In  a  prosecution  for  uttering  counterfeit 
coin  the  guilty  knowledge  of  the  prisoner 
that  the  coin  was  counterfeit  is  a  fact  to  be 

J»roved  ;  and  there  can  be  no  presumption  of 
aw  from  the  existence  of  other  facts,  of  this 
guilty  knowledge;  though  there  may  be  a 
presumption  of  fact.  Idem,        530 

9.  QUiCKE  :  If  there  can  be  a  presumption 
of  law  of  a  guilty  intention  in  any  prosecu- 
tion for  a  criminal  offence ;  except  in  the 
case  of  a  prosecution  for  murder.  ^ 

Idem,       530 

10.  The  act.  Code  ch.  162,  §  1,  was  repealed 
by  the  act  of  April  9,  1853,  Sess.  Acts,  p.  47, 
and  jurors  in  cases  of  felony  are  not  now  re- 
quired to  own  real  and  personal  estate  of  the 
value  of  one  hundred  dollars.  And  if  the 
writ  of  venire  facias  requires  the  officer  to 
summon  jurors  with  this  qualification  it  will 
be  quashed  on  motion  of  the  prisoner. 

Idem,       530 
DAMAGES. 

1.  What  damages  plaintiff  may  recover  in 
an  action  for  false  imprisonment.  See  False 
Imprisonment,  No,  1,  4,  and 

Parsons  y.  Harper,  64 

DEMURRERS. 

1.  For  effect  of  demurrer  to  plea,  see  Oyer, 
No.  3,  and 

Smithes  adm'r  v.  Lloyd's  ex'x,         ^   295 

2.  Declaration  on  promissory  note  avers  it 
was  made  in  Boston,  and  on  same  day  en- 
dorsed and  delivered  to  plaintiff.  On  demur- 
rer court  will  hold  assignment  made  in  Boston 
where  it  might  legally  be  made. 

The  Freeman's  Bank  v.  Ruckman,        126 

DISTRICT  OF  COLUMBIA. 

1.  The  acts  of  Congress  in  relation  to  the 

District  of  Columbia  must  be  taken  notice  of 

by  the  State  courts  without  proof,  as  all  other 

public  acts  of  Congress  are  taken  notice  of. 

Bayly's  ddm'r  v.  Chubb,  284 

577  'DOWER. 

1.  Unless  it  is  impossible  to  assign  a 
widow  her  dower  in  real  estate  in  specie,  a 
court  of  equity  has  no  power,  under  its  gen- 
eral jurisdiction,  against  her  will  to  decree 
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a  sale  of  the  real  estate,  and  to  provide  her  a 
compensation  in  money. 

Wkiiev.  White  6fals„  264 

2.  A  widow  entitled  to  dower  in  the  real 
estate  of  her  deceased  husband,  is  neither  a 
joint-tenant,  tenant  in  common  or  coparcener 
with  the  heirs  at  law,  within  the  meaning  of 
the  statute  concerning*  partition.  Code,  ch. 
124,  p.  526,  so  as  to  authorize  a  court  of 
equity  to  sell  the  whole  estate  against  her 
will,  and  compel  her  to  receive  a  moneyed 
compensation  out  of  the  proceeds  in  lieu  of 
dower.  Idem^        264 

3.  In  decreeing  a  sale  at  the  suit  of  the 
heirs  of  a  decedent's  estate,  real  and  per- 
sonal, except  the  widow's  share  of  the  slaves, 
the  court  should  protect  and  secure  to  her, 
her  interest  in  the  proceeds  of  the  sale  of  the 
other  personal  property.  Idem^        264 

DWELLING  HOUSE. 

1.  G.  occupies  a  house,  the  front  room  on 
the  first  floor  as  a  store,  the  back  room  as  a 
dining  room,  the  upper  rooms  as  sleeping 
apartments  for  the  family;  but  the  only 
mode  of  the  ascent  to  the  upper  rooms  is  out- 
side the  bouse.  A  riotous  destruction  of  the 
front  door  and  window  of  the  storeroom  is 
an  offence  under  the  act.  Code,  ch.  194,  §  6. 

SamannVs  Case,  543 

2.  A  partial  pulling  down  or  destruction  of 
a  dwelling  house  is  an  offence  under  the  act. 
Code  ch.  194,  §  6  :  In  this  respect  differing 
from  the  English  statute.  /demy        543 

EJECTMENT. 

1.  If  the  grantee  in  a  patent  for  land  was 
dead  at  the  time  the  grant  issued,  the  patent 
is  void  ;  and  this  may  be  shown  on  a  trial 
in  ejectment  in  which  one  party  claims  under 
the  patent. 

Blankenpicklery,  Anderson* s  heirs,       59 

2.  In  an  action  of  ejectment  if  there  is  a 
claim  by  the  plaintiff  for  mesne  profits  and 
damages  for  waste,  and  by  'the  defendant 
for  improvements  under  §§  30  and  32  of  ch. 
135  of  the  Code,  both  claims  must  be  passed 
upon  by  the  same  jury. 

Goodwyn  &  als,\,  Myers,  336 

(  3.  When  the  statements  are  filed  with  the 
declaration  and  plea,  the  jury  sworn  to  try 
the  issue  in  ejectment  may  make  all  the 
enquiries  required  at  the  same  time  that  they 
try  the  issue ;  or  the  enquiries  may,  if  the 
court  shall  so  order,  be  made  by  the  same 
jury  after  the  verdict  on  the  title  is  recorded  ; 
or  by  a  new  jury  to  be  empanelled. 

Idem,        336 

4.  If  defendant  claims  for  improvements 
on  the  land,  the  plaintiff  may  at  any  time 
before  a  judgment  is  rendered  on  the  assess- 
ment of  the  value  of  the  improvements, 
though  after  the  jury  which  tried  the  issue 
or  passed  upon  the  defendant's  claims  for 
improvements  has  been  discharged,  require 
that  the  value  of  his  estate  in  the  premises, 
without  the  improvements,  shall  be  ascer- 
tained :  And  this  inquiry  is  to  be  made  by 
another  jury.  Idem,        336 

5.  The  value  of  the  plaintiff's  estate  in  the 
premises  without  the  improvements,  is  to  be 


ascertained  as  at  the  time  when  the  assess- 
ment of  the  value  of  the  improvements  was 
made.  Idem,        336 

6.  An  ofifice  judgment  in  an  action  of  eject- 
ment does  not  become  final  without  the  inter- 
vention of  the  court  or  a  jury;  but  there 
ought  in  every  such  case,  to  be  an  order  for 
an  enquiry  of  damages. 

The  James  River  and  Kanawha  Co. 

V.  Lee,  424 

Same  v.  Wortham,  424 

Same  v.  Macfarland,  ATA 

7.  A  plea  in  abatement  is  admissible  in 
an  action  of  ejectment.  The  act.  Code  ch. 
135,  §  13,  refers  only  to  pleas  in  bar  of  the 
action. 

James  River  and  Kanawha   Co,   v. 
Robinson,  ■  434 

8.  A  defendant  in  ejectment  admitting 
that  he  was  mistaken  as  to  the  matter  pleaded 
in  abatement,  and  upon  this  admission  sub- 
mitting the  issue  upon  the  plea  to  the  court, 
at  the  same  time  asked  leave  to  file  the  plea 
of  "not  guilty."  This  was  in  effect  a  waiver 
of  the  plea  in  abatement,  and  he  should  have 
been  permitted  to  flle  the  plea  of  not  guilty. 

Idem,        434 

9.  See  Abatement,  No.  3,  4, 

Idem,        434 

ELECTIONS. 

1.  In  case  of  contested  elections  before  the 
county  court,  under  the  act  of  April  22,  1852, 
ch.  71,  p.  64,  65,  the  county  court  has  no 
authority  to  give  a  judgment  for  costs  to 
either  party. 

Westv.  Ferguson  &  als.,  270 

578  *2.  If  in  such  a  case  the  county  court 
does  give  a  judgment  for  costs  to 
either  party,  a  writ  of  prohibition  from  the 
circuit  court  is  a  proper  proceeding  to  arrest 
the  judgment.  Idem,        270 

EQUITABLE  JURISDICTION  AND 

RELIEF. 

1.  One  tenant  in  common  may  maintain  a 
suit  in  equity  against  the  cotenant,  who 
has  occupied  the  whole  of  the  common  prop- 
erty, for  an  account  of  rents  and  profits. 

Early  6f  wife  v.  Friend  &  alf,,  21 

2.  An  attaching  creditor  and  an  assignee 
both  recover  judgments  against  a  debtor  of 
an  absent  defendant,  without  objection  on 
his  part,  although  he  had  notice  of  the 
assignment  before  the  judgment  in  the 
attachment  suit.  He  cannot,  after  the  judg-- 
ments  are  obtained,  file  a  bill  of  interpleader 
against  them  to  require  them  to  litigate  their 
respective  rights  to  the  fund  ;  but  is  liable 
to  pay  both  judgments. 

Haseltine  &   Walton  v.  Brickey  6f 
als,,  116 

3.  See  Dower,  and 

White  w.  White  <Sf  als.,  264 

4.  In  decreeing  a  sale  at  the  suit  of  the 
heirs  of  a  decedent's  estate  real  and  personal, 
except  the  widow's  share  of  the  slaves,  the 
court  should  protect  and  secure  to  her,  her 
interest  in  the  proceeds  of  the  sale  of  the 
other  personal  property. 

White  V.  White  &  als.,  264 
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5.  The  act.  Code  ch.  171,  §  19,  p.  711, 
applies  only  where  the  objection  to  the  juria- 
diction  of  the  court  is  for  mere  matter  in 
abatement;  as  where  the  case  is  a  proper 
one  for  a  court  of  equity,  but  not  for  the  par- 
ticular court  in  which  the  suit  is  brought ;  or 
where  the  suit  ought  to  abate  by  reason  of 
some  circumstances  attending  the  situation 
of  the  plaintiff  or  defendant  or  the  like. 

Jones  V.  Bradshaw  &  others^  355 

6.  Where  a  bill  alleges  proper  matter  for 
the  jurisdiction  of  a  court  of  equity  (so 
that  a  demurrer  will  not  lie)  if  it  appears  on 
the  hearing,  that  the  allegations  are  false, 
and  that  such  matter  does  not  in  fact  exist, 
the  result  must  be  the  same  as  if  it  had  not 
been  alleged ;  and  the  bill  should  t>e  dismissed 
for  want  of  jurisdiction.  Idetn^        355 

7.  The  ground  of  equitable  jurisdiction 
stated  in  the  bill,  being  the  want  of  a  dia- 
coyery  from  the  defendant,  and  it  appearing 
from  the  evidence  that  as  to  some  material 
facts  alleged  the  plaintiffs  had  full  proof, 
and  as  to  the  others  they  were  mere  pre- 
tenses ;  the  bill  will  be  dismissed  for  want 
of  jurisdiction.  Idetn,        355 

8.  If  pending  an  appeal  in  the  court  of 
appeals,  the  defendant  has  satisfied  the 
decree,  upon  a  reversal  of  it  the  circuit  court 
should  make  an  order,  of  restitution  in  his 
favor.  Idetn,     -  355 

EVIDENCE. 

1.  In  an  action  on  the  case  for  suing  out  a 
capias  and  imprisoning  the  plaintiff,  in  an 
action  of  slander  in  which  he  was  defendant, 
he  may  prove  as  damage  sustained  by  him, 
the  amount  of  the  fee  paid  by  him  to  counsel 
for  a  motion  to  quash  the  capias. 

Parsons  v.  Harper^  64 

2.  Where  the  motives  of  a  party  are  a 
material  enquiry  in  a  cause,  any  evidence 
which  tends,  in  any  degree,  to  throw  light 
upon  them,  is  not  to  be  rejected,  though  the 
court  may  think  it  is  not  entitled  to  much 
weight  with  the  jury.  Idem,        64 

3.  If  a  record  is  offered  in  evidence,  a  part 
of  which  is  objected  to  by  the  other  party, 
he  must  specify  the  part  objected  to,  or  the 
objection  may  be  properly  overruled. 

Idemy        64 

4.  In  an  action  on  the  case  for  false  impris- 
onment.  the  whole  record  of  the  case  in 
which  the  imprisonment  occurred  is  compe- 
tent evidence  for  the  plaintiff.     Idem,        64 

5.  The  true  function  of  an  ordinary  hire 
bond  is  not  to  stipulate  for  the  mode  in  which 
a  slave  is  to  be  employed,  but  to  bind  the 
bailee  for  the  payment  of  the  hire  ;  the  exe- 
cution of  the  bond  or  note  does  not  extin- 
guish so  much  of  the  contract  of  hiring  as 
may  relate  to  the  manner  in  which  the  slave 
is  to  be  employed ;  and  hence  oral  evidence 
showing  that  there  were  restrictions  as  to 
the  mode  of  employing  the  slave,  does  not 
vary  or  contradict  the  written  instrument,  but 
u  consistent  with  it,  and  may  be  properly 
admitted. 


EXAMINING  COURT. 


Harvey  v.  Skipmth, 


410 


1.  A  justice  of  the  peace  who  has  acted  as 
coroner  in  taking  the  inquest  upon  the  dead 
body  of  the  man  whom  the  prisoner  is 
charged  to  have  murdered,  is  not  thereby 
legally  disqualified  from  sitting  as  a  mem- 
ber of  the  examining  court. 

Forde's  Case,  547 

579         *2.    For  functions  of  an  examining 
court,  see  Allen,  P,  opinion. 

Idem,        547 
EXECUTORS  AND  ADMINISTRATORS. 

1.  A  sick  man  receives  a  sum  ot  money  in 
bank  notes  which  he  hands  to  his  wife  for 
safe-keeping  until  he  should  get  well  enough 
to  put  them  in  bank ;  and  he  dies  a  few  days 
after.  After  his  death  his  executor  applies 
to  the  widow  for  the  bank  notes,  which  she 
refuses  to  deliver  to  him,  saying  she  intends 
to  keep  them.  He  sues  her  in  assumpsit  for 
the  money,  and  the  declaration  contains  only 
the  common  counts.  Hbi«d:  The  action 
was  well  brought,  and  he  is  entitled  to  re- 
cover. 

Lawson*s  estr'or  v.  Lawson,  230 

2.  The  cause  of  action  not  having  occurred 
until  the  death  of  the  husband,  his  executor 
might  sue  for  the  money  in  his  own  name  or 
as  executor.  Idem,        230 

3.  If  it  was  necessary  to  sue  as  executor,  as 
the  declaration  commenced  in  the  name  of 
B  as  executor  of  the  testator,  though  it  al- 
leged that  the  defendant  was  indebted  to  the 
plaintiff  and  promised  to  pay  to  the  plaintiff, 
yet  in  support  of  the  justice  of  the  case,  it 
may  be  construed  as  a  declaration  in  the 
plaintiff's  character  of  executor. 

Idem,        230 

4.  See  Official  Bonds,  No.  1,  and 

Gibson  yf,  Beckham  dfals,,  321 

FALSE  IMPRISONMENT. 

1.  In  an  action  on  the  case  for  suing  out 
and  imprisoning  the  plaintiff,  in  an  action 
of  slander  in  which  he  was  defendant,  he 
may  prove  as  damage  sustained  by  him,  the 
amount  of  the  fee  paid  by  him  to  counsel  for 
a  motion  to  quash  the  capias. 

Parsons  v.  Harper,  64 

2.  In  an  action  on  the  case  for  false  im- 
prisonment, the  whole  record  of  the  case  in 
which  the  imprisonment  occurred  is  compe- 
tent evidence  for  the  plaintiff.      Idem,        64 

3.  In  an  action  on  the  case  for  false  im- 
prisonment, if  the  defendant  has  unlawfully 
sued  out  process  against  the  plaintiff,  and 
caused  him  to  be  imprisoned  upon  it,  and 
the  process  has  been  afterwards  set  aside 
because  illegally  issued,  it  constitutes  no 
defence  to  the  party  ;  but  the  plaintiff  is 
entitled  to  recover  damages  for  the  wrong 
done  him,  without  regard  to  the  motives  of 
the  defendant,  or  the  circumstances  attend- 
ing the  doing  of  the  wrongful  and  unlawful 
act.  Idem,        64 

4.  In  such  a  case,  though  the  act  com- 
plained of  was  done  without  malice,  yet  being 
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unlawful  and  in  violation  of  the  plaintiff's 
right,  he  is  entitled  to  recover  not  only  for 
the  costs  he  has  incurred,  but  for  the  loss  of 
time,  interruption  to  his  business,  and  the 
suffering',  bodily  and  mental,  which  the  act 
may  have  occasioned.  Idetn^        64 

FKLONIES. 

1.  An  indictment  for  petit  larceny,  which 
proceeds  to  charge  that  the  person  indicted 
had  been  previously  indicted,  tried  and  sen- 
tenced for  another  petit  larceny,  is  an  indict- 
ment for  felony  ;  and  a  county  or  corporation 
court  has  no  jurisdictiod  to  try  the  prisoner. 

Rider's  Case,  499 

FOREIGN  LAWS. 

1.  The  acts  of  Congress  in  relation  to  the 
District  of  Columbia  are  not  foreign  laws, 
but  are  to  be  taken  notice  of  by  the  state 
courts  without  being  proved. 

Bayly's  adm'r  v.  Chubb,  284 

HABEAS  CORPUS. 

See  Slaves,  No.  7,  8,  and 
Elvira's  Case,  561 

HUSBAND  AND  WIFE. 

1.  See  Executors  and  Administrators,  No. 
1,  and 

Law  son's  ex*  or  v.  Law  son,  230 

2.  A  husband  in  the  lifetime  of  his  wife 
makes  an  absolute  gift  of  his  wife's  re- 
mainder in  slaves,  by  deed  which  is  reqorded 
after  her  death,  and  survives  both  the  wife 
and  the  life  tenant.  The  gift  is  valid  and 
effectual  against  him,  though  before  posses- 
sion is  obtained  by  the  donees  he  dissents 
from  it. 

Henry  V,  Graves,  244 

3.  A  deed  of  marriage  settlement  will  not 
divest  the  marital  rights  of  the  husband  to  a 
greater  extent  than  the  terms  of  the  deed 
clearly  requires. 

Mitchell  V.  Moore  6f  als.,  2!7S 

4.  See  Marriage  Settlements,  No.  2,  3,  and 

Idem,        27  S 

5.  A  conveyance  of  slaves  in  trust  for 
580  S  for  her  life,  and  after  her  death  to  ♦B 
and  the  heirs  of  her  body.  But  should 
B  die  without  heir  or  heirs  of  her  body,  in 
that  case  to  C.  The  conveyance  does  not  give 
B  a  separate  estate;  but  upon  her  marriage 
and  the  husband's  possession  of  the  slaves, 
the  right  of  B  in  the  slaves  vested  in  him. 
IVhite  V.  IVhite  <Sf  als,,  264 

6.  See  Pleadings  at  Common  Law,  No.  13, 
and 

Harvey  v.  Shipwith  &  als,,  393 

7.  A  husband  who  has  survived  his  wife  and 
has  qualified  as  her  administrator  may  unite 
with  the  other  joint  owners  of  the  reversion 
of  a  slave  in  an  action  for  an  injury  done  to 
him  ;  and  the  description  of  him  in  the  com- 
mencement of  the  declaration,  as  administra- 
tor of  his  deceased  wife  will  be  considered 
as  mere  descriptio  persona ;  the  declaration 


stating  the  interest  in  the  property  as  his, 
and  the  injury  as  done  to  his  property. 

idem,       393 

INTEREST. 

1.  Where  one  tenant  in  common  occupies 
the  whole  property,  so  that  he  is  held  to  pay 
a  rent  to  his  co-tenants,  he  shall  pay  interest 
upon  the  rents. 

Early  6f  wife  v.  Friend  &  als.,  21 

INTERPLEADER. 
1.  A  debtor  of  an  absent  defendant  allows 
two  parties  to  obtain  judgments  against  him 
for  the  amount  of  his  debt,  with  full  knowl- 
edge of  the  pendency  of  both  cases.  He  can- 
not then  file  a  bill  of  interpleader  against 
them,  to  require  them  to  litigate  their  re- 
spective rights  to  the  fund ;  but  is  liable  to 
both  judgments. 

Haseltine  &    Walton  v.  Brickey  & 
als,,  116 

INTERROGATORIES. 

1.  In  an  action  against  the  maker  and 
endorser  of  a  negotiable  note,  they  plead 
jointly  nil  debit  and  usury  ;  and  file  interrog- 
atories to  the  plaintiff.  1.  From  whom  did 
you  get  the  note  in  suit  ?  2.  If  from  defend- 
ant C,  what  did  you  pay  him  for  it?  He 
answers  to  the  first :  I  received  the  note  from 
C,  who,  so  far  as  I  had  any  knowledge,  was 
the  owner  of  it.  He  declines  to  answer  the 
second  question.  Defendants  move  to  strike 
out  last  part  of  answer  to  the  first  question. 
Heidi 

1.  The  only  object  of  the  question  was 
to  ascertain  the  character  in  which  C  en- 
dorsed the  note ;  and  the  answer  is  there- 
fore responsive  to  the  question.  If  that 
was  not  the  object  it  was  immaterial. 

2.  The  pleas  being  joint,  defendants 
were  not  entitled  to  an  answer  to  the  sec- 
ond question  to  reduce  the  amount  of  re- 
covery against  C ;  nor  were  they  entitled 
to  the  answer  whilst  they  relied  on  the 
defence  of  usury. 

Hogshead  &  als,  v.  Baylor,  99 

JUDGMENTS. 

1.  All  judgments  where  there  has  been  no 
appearance  by  the  defendant,  are  judgments 
by  default,  within  the  meaning  of  the  act. 
Code  ch.  181,  §  5,  p.  681. 

Davis,  sheriffs.  The  Commonwealth,  134 

2.  If  a  party  obtains  a  supersedeas  to  a 
judgment  by  default  before  applying  to 
the  court  in  which  the  judgment  was  ren- 
dered or  the  judge  thereof  to  correct  the  er- 
rors of  which  he  complains,  his  supersedeas 
should  be  dismissed  as  improvidently 
awarded.  Idem,        134 

3.  A  judgment  may  be  confessed  either  in 
court  or  in  the  clerk's  office,  by  an  attorney 
in  fact,  though  the  attorney  is  not  a  lawyer. 

Insurance  Company  of  the  Valley  of 
Virginia  v.  Bailey's  adnCr,  363 

4.  When  oflSce  judgment  not  final,  see 
Ejectment,  No.  6,  and 

The  James  River  &  Kanawha  CofH' 
pany  v.  Lee,  424 
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JURIES. 


1.  An  irreg'olarity  in  forming^  a  jury  must 
be  objected  to  before  the  jury  is  sworn,  unless 
the  party  is  shown  to  have  been  injured  by  it. 

Parsons  v.  Harper,  64 

2.  See  Ejectment y  No.  2,  3,  4,  5,  and 
Goodwyn  &  als»  v.  Myers,  336 

3.  Persons  over  sixty  years  of  ag^e  are  not 
disqualified  from  serving  on  grand  juries; 
though  they  are  exempted  from  the  service 
if  they  choose  to  claim  the  exemption. 

Booth* s  case,  519 

4.  Sec  Criminal  Jurisdiction  and  Proceed- 
ings, No.  6,  10,  and 

Washes  case,  530 

JUSTICE  OF  THE  PEACE. 

1.  Justice  of  the  peace  who  has  acted  as 

coroner  in     taking   the    inquest    upon   the 

dead    body    of    the    man    whom    the 

581     'prisoner  is  charged  to  have  murdered, 

is  not  thereby  legally  disqualified  from 

sitting  as  a  member  of  the  examining  court. 

Fardels  case,  547 

LIMITATIONS— 5/fl/«^tf  of. 

1.  In  action  to  recover  property,  if  the 
defendant  has  been  in  adversary  possession 
a  sufficient  length  of  time  to  render  the 
statute  of  limitations  a  bar  to  the  action,  this 
possession  gives  title ;  and  it  is  not  necessary 
to  plead  the  statute. 

Layne  v.  Norris*  adm^r,  236 

2.  A  life  tenant  of  a  slave  sells  her  life 
interest  and  dies.  The  purchaser  continuing 
to  hold  the  slave,  does  not  hold  under,  but 
adversely  to  the  remainderman,  and  the 
statute  commences  to  run  on  the  death  of 
the  life  tenant.  Idem,        236 

MARRIAGE  SETTLEMENTS. 

1.  A  deed  of  marriage  settlement  will  not 
divest  the  marital  rights  of  the  husband  to  a 
greater  extent  than  the  terms  of  the  deed 
clearly  require. 

Mitchell  V.  Moore  &  als,,  27 S 

2.  A  deed  of  marriage  settlement  of  the 
wife's  property,  provides  that  the  wife  dying 
in  the  lifetime  of  the  husband  may  dispose  of 
the  property  by  deed  or  will,  but  does  not 
dispose  of  it  upon  her  failure  to  execute  the 
power  given  her.  The  husband  surviving 
her  is  entitled  to  the  personal  property. 

Idem,        275 

3.  If  a  party  of  the  trust  fund  being  per- 
sonalty is  sold  and  invested  in  real  estate 
purchased  by  the  husband,  whether  it  was 
sold  rightfully  or  wrongfully,  the  husband  is 
entitled  to  it  and  the  subject  in  which  it  is 
invested.  Idem,        27  S 

MESNE  PROFITS    AND    IMPROVE- 
MENTS. 

How  ascertained  in  action  of  ejectment, 
i«e  Ejectment,  No.  2,  3,  and 

Goodwyn  &  als,  v.  Myers,  336 


MILITARY. 


1.  In  April  1862,  M  joins  a  volunteer  com- 
pany, and  is  mustered  into  the  service  of  the 
Confederate  States.  In  May  1862,  he  puts  in 
a  substitute  who  is  regularly  received ;  the 
substitute  being  over  forty  but  under  forty- 
five  years  of  age,  and  not  then  liable  to  mili- 
tary service.  In  September*  M,  who  has 
been  before  a  millwright  workinpf  regularly 
at  his  trade,  was  employed  as  a  miller  in  a 
large  flouring  mill,  and  so  continued  to  be 
employed.  Under  subsequent  acts  of  Con- 
gress the  substitute  becomes  liable  to  military 
service,  and  millers  and  millwrights  working 
at  their  vocations  are  exempted.  M  is  ex- 
empted. Mann  v.  Parke,        443 

2.  A  person  who  is  embraced  by  the  terms 
of  a  conscript  act,  but  claims  exemption  on 
grounds  exempting  him  from  its  operation, 
must  assert  and  prove  his  claim  to  the  officer 
having  him  in  charge,  in  the  mode,  if  any, 
prescribed  by  the  lawful  regulations  of  the 
department;  and  if  he  fails  to  obtain  bis 
discharge  in  that  way  in  a  reasonable  time, 
then,  and  not  till  then,  he  may  complain  of 
being  unlawfully  detained,  and  have  the 
benefit  of  the  writ  of  habeas  corpus. 

Idem,        443 

3.  Congress  has  the  constitutional  power 
to  raise  armies  either  by  contract  or  coercion. 

Burroughs  v.  Peyton,  470 

Abrahams  Y»  Same,  470 

4.  A  person  who  has  put  in  a  substitute  who 
has  been  regularly  received  and  continues  in 
the  service,  not  liable  himself  to  conscription, 
is  not  thereby  entitled  to  be  discharged  from 
service  under  a  call  made  upon  him  by  virtue 
of  a  subsequent  law  of  Congress. 

Idem,        470 

5.  Congress  has  no  power  to  make  a  con- 
tract with  the  citizen,  whereby  that  body 
shall  be  forbid  to  call  him  into  the  military 
service  of  the  country.  Idem,        470 

6.  The  act  of  Congress  authorizing  persons 
in  the  military  service  to  put  in  substitutes 
does  not  constitute  a  contract  between  the 
government  and  such  persons.    Idem,        470 

7.  But  if  it  is  to  be  regarded  as  a  contract, 
it  does  not  apply  to  exempt  the  person  who 
has  put  in  a  substitute  from  any  call  which 
may  thereafter  be  made  upon  him. 

Idem,        470 

8.  Congress  has  no  power  to  coerce  oflBcers 
of  the  state  government  into  the  military 
service  of  the  Confederate  States. 

Idem,        470 

NOTICE. 

1.  Notice  of  protest  of  a  negotiable  note  is 
left  at  the  dwelling  house  of  a  member  of 

Congress  in  Washington  after  the 
582      adjournment  of  Congress,  and  after  *he 

had  left  the  city ;  and  it  appears  that 
he  had  kept  up  his  domicil  in  the  district 
which  he  represented,  and  it  was  his  habit  to 
leave  Washington  directly  Congress  ad- 
journed.   The  proof  of  notice  is  not  sufficient. 

Bayly^s  adm'r  v.  Chubb,  284 
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OPPICERS. 


1.  Congress  has  no  power  to  coerce  officers 
of  the  state  government  into  the  military 
service  of  the  Confederate  States. 

Burroughs  v.  Peyton^  470 

Abtahams  v.  Same,  470 

OFFICJAI^  BONDS. 

1.  A  will  is  offered  for  probate  in  the  proper 
court,  and  it  is  proved  by  one  of  three  sub- 
scribing' witnesses;  and  it  is  ordered  to  be 
certified.  At  the  next  term  of  the  court  the 
executors  renounce,  and  the  widow  relin- 
quishes her  right  to  administer,  and  adminis- 
tration c.  t.  a.  is  committed  toG,  who  executes 
his  official  bond  with  sureties  in  the  proper 
form.  The  bond  is  valid,  and  binds  him  and 
his  sureties  for  his  default. 

Gibson  v.  Beckham  &  als,,  321 

2.  Where  a  court  has  cognizance  of  the 
subject  matter,  its  judgment  though  it  may 
be  erroneous  is  not  void :  it  is  binding  until 
it  is  set  aside  or  reversed,  and  cannot  be 
questioned  incidentally :  acts  done  and  bonds 
taken  under  it  bind  the  obligors. 

Idem,        321 

3.  When  a  court  or  officer  has  authority  or 
capacity  to  take  a  bond,  and  makes  a  mistake 
by  omitting  some  condition  prescribed,  or 
inserting  a  condition  not  authorized  or  illegal, 
unless  the  statute  by  express  words  or  neces- 
sary implication,  makes  it  wholly  void,  the 
bond  is  not  void ;  the  good  shall  not  be  viti- 
ated by  the  bad  ;  and  the  bond  may  be  sued 
on  so  far  as  the  conditions  are  g-ood  as  a 
statutory  bond.  Idem,        321 

4.  When  the  court  has  cognizance  of  the 
subject  matter,  or  capacity  to  take  a  bond, 
and  takes  a  bond  which  on  its  face  is  valid, 
but  contains  a  recital  of  facts  necessary  to  its 
validity,  as  in  case  of  the  election  and  induc- 
tion into  office  of  a  sheriff,  the  presence  of  the 
justices  named  as  obligees,  and  the  like,  the 
oblig-ors  shall  be  estopped  from  denying-  the 
truth  of  the  recitals.  Idem,        321 

OYER. 

1.  In  action  of  debt  on  bond,  plaintiff 
to  excuse  the  nonproduction  of  the  bond,  in 
answer  to  oyer  craved  by  the  defendant,  says 
the  bond  is  in  another  court ;  that  he  applied 
to  that  court  for  it,  that  his  application  was 
opposed  by  the  defendant,  and  was  refused 
by  the  court.  This  is  a  sufficient  excuse  for 
not  producing  the  original  bond. 

Smith* s  admW  v.  Lloyd^s  ex^x,  295 

2.  An  excuse  for  not  producing  the  original 
bond  sued  on  may  be  ore  tenus.      Idem^    295 

3.  If  excuse  is  made  by  plea,  which  is 
demurred  to,  the  demurrer  does  authorize  the 
court  to  decide  upon  errors  in  the  declara- 
tion. Idem,        295 

4.  When  oyer  at  rules  is  refused,  and 
defendant  will  not  plead,  without  it,  clerk 
may  take  the  rules  as  if  no  oyer  had  been 
craved.  Idem,        295 

PATENTS. 
1.  If  the  grantee  in  a  patent  for  land  was 


dead  at  the  time  the  grant  issued,  the  patent 
is  void  ;  and  this  may  be  shown  on  a  trial  in 
ejectment  in  which  one  party  claims  under 
the  patent. 

Blankenpickler  v.  Anderson^s  heirs,     59 
PLEADING — At  Common  Law. 

1.  Since  the  act,  Code,  ch.  148,  §  7,  p.  489, 
counts  in  trespass  may  be  joined  to  counts  in 
case  in  an  action  on  the  case. 

Parsons  v.  Harper,  64 

2.  In  an  action  on  the  case  for  suing  out  a 
capias  and  imprisoning  the  plaintiff  in  an 
action  of  slander  in  which  he  was  defendant, 
it  is  not  necessary  to  aver  malice  or  want  of 
probable  cause  in  suing  out  the  capias. 

Idem,       64 

3.  See  Slander,  No.  1,  2,  3,  4,  and 

Hogany.  Wilmoth,  80 

4.  The  declaration  avers  that/ the  payee 
of  a  note  endorsed  and  delivered  it  to  the 
plaintiff,  the  note  not  being  negotiable  but 
assignable,  this  is  a  sufficient  averment  of 
its'  assignments. 

The  Freeman'' s  Bank  v.  Ruckman,       126 

5.  The  declaration  averring  that  the  note 
sued  on  was  made  in  Boston,  and  on  the 
same  day  and  year  was  endorsed  and  deliv- 
ered to  the  plaintiff,  a  banking  corporation 
under  the  laws  of  Massachusetts,  upon  de- 
murrer, the  court  will  consider  the  assignment 
was  in  Massachusetts,  where  it  might  legally 

be  made.  Idem,       126 

583  *6.  A  sick  man  receives  a  sum  of 
money  in  bank  notes  which  he  hands 
to  his  wife  for  safe  keeping  until  he  should 
get  well  enough  to  put  them  in  bank ;  and 
he  dies  a  few  days  after.  After  his  death  his 
executor  applies  to  the  widow  for  the  bank 
notes,  which  she  refuses  to  deliver  to  him, 
saying  she  intends  to  keep  them.  He  sues 
her  in  assumpsit  for  the  money,  and  the 
declaration  contains  only  the  common  counts. 
Hbld  :  The  action  was  well  brought  and  he 
is  entitled  to  recover. 

Lawson^s  ex^or  v.  Lawson,  230 

7.  The  cause  of  action  not  having  occurred 
until  the  death  of  the  testator,  his  executor 
might  sue  for  the  money  in  his  own  name  or 
as  executor.  Idem,       230 

8.  If  it  was  necessary  to  sue  as  executor, 
as  the  declaration  commenced  in  the  name  of 
B  as  executor  of  the  testator,  though  it  alleged 
that  the  defendant  was  indebted  to  the  plain- 
tiff and  promised  to  pay  to  the  plaintiff,  yet 
in  support  of  the  justice  of  the  case,  it  may 
be  construed  as  a  declaration  in  the  plain- 
tiff's character  of  executor.        Idem,        230 

9.  If  excuse  for  not  producing  original 
bond  is  made  by  plea,  which  is  demurred  to, 
the  demurrer  does  not  authorize  the  court  to 
decide  upon  errors  in  the  declaration. 

Smiths  admW  v.  Loyd*s  ex*x,  295 

10.  See  Conditions,  and  Idem,        295 

11.  A  demurrer  to  a  plea  can  only  operate 
as  a  demurrer  to  the  whole  declaration  ;  and 
if  any  one  count  is  good  the  demurrer  as  a 
demurrer  to  the  declaration  must  be  over- 
ruled. Idem,        296 
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12.  la  considering'  a  demurrer  to  a  declara- 
tion where  oyer  is  craved  of  the  bond  sued 
on,  the  court  can  only  look  at  the  declaration 
and  bond,  and  if  words  in  the  bond  without 
the  adoption  of  extraneous  facts,  are  insensi- 
ble, thej  will  be  treated  as  surplusage. 

IdetHy        295 

13.  The  hirer  of  a  slave  puts  him  to  a 
dang^erous  employment  in  violation  of  the 
contract  of  hiring,  and  the  slave  is  injured. 
In  an  action  by  the  owner  against  the  hirer 
for  the  injury  to  the  slave  the  stating  the 
contract  in  the  count  and  the  injury  done  in 
violation  of  the  contract,  does  not  prevent 
the  count  being  in  tort. 

Harvey  v.  Skipwith  &  als,,  393 

14.  See  Husband  and  IVi/e, 

Idem,        393 

POLICE. 

1.  The  act  of  March  17,  1855-56,  Sess.  Acts 
p.  38,  is  not  a  regulation  of  commerce  but  of 
police. 

Baker  v.   Wise^  Governor,  139 

2.  See  Constitutional  I/aw  from  No.  1  to 
No.  9,  and  Idem,        139 

POWERS  OF  ATTORNEY. 

1.  See  Attorney,  No.  1,  2,  and 
Insurance  Company  of  the  Valley  of 
Virginia  v.  Barley^s  adnCr,  366 

PRACTICE—^/  Common  Law, 

1.  If  a  record  is  offered  in  evidence,  a  part 
of  which  is  objected  to  by  the  other  party, 
he  must  specify  the  part  objected  to,  or  th6 
objection  may  be  properly  overruled. 

Parsons  v.  Harper,  64 

2.  An  irregularity  in  forming  a  jury  must 
be  objected  to  before  the  jury  is  sworn,  unless 
the  party  in  shown  to  have  been  injured  by 
it  Idem,        64 

3.  The  fact  that  counsel  believed  that  a 
case  had  been  removed  from  the  county  to 
the  circuit  court,  and  was  therefore  taken 
by  surprise,  and  had  not  prepared  himself 
hy  examining  the  papers  and  the  law  of  the 
case,  the  original  counsel  being  present  and 
prepared,  is  not  cause  for  continuance. 

Hogshead  &  als.  v.  Baylor,  99 

4.  After  a  cause  is  called  for  trial  in  the 
county  court  and  a  continuance  is  refused,  a 
party  is  not  entitled  to  have  it  removed  to 
the  circuit  court  though  it  has  been  pending 
more  than  twelve  months.  Idem,        ^ 

5.  See  Ejectment,  No.  2,  3,  4, 5,  and 
Goodwyn  df  als,  v.  Myers,  336 

r6.  By  appearance  and  pleading  to  the  action 
or  by  taking  or  consenting  to  a  continuance 
the  defendant  waives  all  defects  in  the  proc- 
ess or  the  service  thereof. 

Harvey  v.  Skipwith,  410 

7,  See  Proceedings  in  the  Clerk's  Office, 
No.  2, 3,  and 

Insurance  Company  of  the  Valley  of 

Virginia  v-  Barley^s  adm^r,  363 


PRACTICE  IN  EQUITY. 

1.  A  plea  to  the  jurisdiction  in  equity  is 
only  necessary  where  the  objection  is  in 
abatement  of  the  particular  suit.  See  Equi- 
table Jurisdiction  and  Relief,  No.  5,  and 

Jones  V.  Bradshaw  &  others,  355 

584  *2.   When   bill  will  be  dismissed  at 

the  hearing  for  want  of  jurisdiction 
though  sufficient  grounds  stated  in  the  bill. 
See  Equitable  Jurisdiction  and  Relief,  No. 
6, 7,  and  Idem,        355 

3.  When  order  of  restitution  will  be  made 
on  reversal  of  a  decree.  See  Equitable  Juris- 
diction and  Relief,  No.  8,  and      Idem,       355 

PRACTICE  IN  CRIMINAL  CASES. 

■ 

1.  See  Criminal  Jurisdiction  and  Proceed' 
ings.  No.  2,  3,  and 

Rider*  s  case,  499 

2.  See  Same,  No.  4,  5,  and 

Bradshaw* s  case,  507 

PROCEEDINGS    IN   CLrERK'S    OFFICE. 

1.  If  the  bond  or  deed  sued  on  is  not  filed 
with  the  declaration,  and  the  defendant  ap- 
pears at  rules  and  craves  oyer  of  it,  which 
the  plaintiff  does  not  give  and  the  defendant 
will  not  plead  without  oyer,  the  clerk  may 
properly  take  the  rules  without  regard  to  the 
craving  of  oyer,  so  the  case  may  be  ready  to 
be  disposed  of  at  the  next  term  of  the  court. 

Smith's  adm'r  v.  Loyd*s  ex^x,  295 

2.  As  actions  at  law  in  the  county  courts 
are  cognizable  only  at  the  quarterly  terms, 
so  motions  to  set  aside  any  of  the  proceedings 
in  the  office  in  such  actions  are  cognizable 
only  at  the  quarterlv  term.  And  therefore 
the  "preceding  vacation"  referred  to  in  the 
Code,  ch.  171,  §  51,  p.  715,  means,  in  its 
application  to  such  cases,  the  interval  be- 
tween the  quarterly  terms  of  the  court. 

Insurance  Company  of  the  Valley  of 
Virginia  v.  Barley^ s  adm^r,  363 

3.  A  judgment  may  be  confessed  either  in 
court  or  the  clerk's  office  by  an  attorney  in 
fact,  though  the  attorney  is  not  a  lawyer. 

Idem,        363 

4.  The  act,  Code  ch.  I7l,  §  41,  only  author- 
izes a  confession  of  judgment  in  the  clerk's 
office  in  vacation. 

Brown  v.  Hume,  456 

5.  A  judgment  confessed  in  the  clerk's  office 
on  the  morning  of  the  first  day  of  the  term  of 
the  court,  before  the  hour  for  the  opening  of  the 
court,  is  a  judgment  confessed  in  vacation, 
and  valid.  Idem,        456 

PROCESS. 

1.  "Executed  in  person"  a  sufficient  return 
upon  a  summons. 

Barksdale  6f  als.  v.  Neat,  314 

2.  QuiERE :  If  "executed"  without  more  is 
sufficient.  Idem,        314 

3.  A  writ  of  prohibition  from  circuit  court 
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to  arrest  judgment  for  costs  by  county  court, 
in  a  case  of  contested  election,  is  proper. 

West  y /Ferguson  &  als,,  270 

4.  By  appearing  and  pleading  to  the  action, 
or  by  taking  or  consenting  to  a  continuance, 
the  defendant  waives  all  defects  in  the  proc- 
ess or  the  service  thereof. 

Harvey  v.  Skipwithy  410 

5.  See  Venire  Facias,  No.  1,  2,  and 
Washes  case^  530 

PROHIBITION. 

1.  When  proper  remedy,  see  Elections,  and 
West  V.  Ferguson  &  als.^  270 

PROMISSORY  NOTES. 

•  1.  Note  made  in  Massachusetts  payable  at 
either  of  the  banking  houses  in  Wheeling,  is 
to  have  its  character  determined  by  the  law 
of  Va.  and  is  not  a  negotiable  note. 

The  Freeman*s  Bank  v.  Ruckman,       126 

2.  Averment  that  note  was  endorsed  and 
delivered,  the  note  not  being  negotiable,  is  a 
sufficient  averment  of  its  assignment. 

Idem,        126 

3.  The  declaration  averring  that  the  note 
sued  on  was  made  in  Boston,  and  on  same 
day  and  year  was  endorsed  and  delivered 
to  the  plaintiff,  a  banking  corporation  under 
the  laws  of  Massachusetts,  upon  demurrer 
the  court  will  consider  the  assignment  made 
there,  where  it  might  legally  be  made. 

Idem,        126 

4.  Notice  of  protest  of  a  negotiable  note  is 
left  at  the  dwelling  house  of  a  member  of 
Congress  in  Washington,  after  the  adjourn- 
ment of  Congress  and  after  he  had  left  the 
city ;  and  it  appears  that  he  kept  up  his  dom- 
icil  in  the  district  which  he  represented,  and 
it  was  his  habit  to  leave  Washington  directly 
Congress  adjourned.  The  proof  of  notice  is 
not  sufficient. 

Bayly^s  adm^r  v.  Chubb,  •     284 

RECORDS. 

1.  If  a  record  is  offered  in  evidence, 

585      'a  part  of  which  is  objected  to  by  the 

other  party,  he  must  specify  the  part 

objected  to,  or  the  obiection  may  be  properly 

overruled.  Arsons  v.  Harper,       64 

2.  In  an  action  on  the  case  for  false  impris- 
onment, the  whole  record  of  the  casein  which 
the  imprisonment  occurred  is  competent  evi- 
dence for  the  plaintiff.  Idem,        64 

3.  The  act.  Code  ch.  180,  p.  679,  author- 
izing a  lost  record  or  paper  to  be  substituted 
by  an  authenticated  copy  or  proof  of  its  con- 
tents, .applies  only  to  civil  cases,  and  does 
not  extend  to  records  or  papers  in  criminal 
proceedings.  Bradshaw^s  Case,        507 

REMOVAL  OF  CAUSES. 

1.  After  a  cause  is  called  for  trial  in  the 
county  court  and  a  continuance  is  refused,  a 
party  is  not  entitled  to  have  it  removed  to  the 
circuit  court  though  it  has  been  pending 
more  than  twelve  months. 

Hogshead  &  als,  v.  Baylor,  99 


REVERSIONARY  INTEREST. 

1.  A  husband  in  the  lifetime  of  his  wife, 
makes  an  absolute  gift  of  his  wife*s  remain- 
der in  slaves,  by  deed  which  is  recorded  after 
her  death ;  and  he  survives  both  the  wife  and 
the  life  tenant.  The  gift  is  valid  and  effect- 
ual against  him,  though  before  possession  is 
obtained  by  the  donees  he  dissents  from  it. 

Henry  v.  Graves,  244 

2.  Persons  owning  a  reversionary  interest 
in  a  slave  may  sue  for  an  injury  done  to  him 
whilst  held  by  the  life  tenant. 

Harvey  v.  Skipwith  6f  als,,  39S 

3.  A  husband  who  has  survived  his  wife 
and  qualified  as  her  administrator,  may  unite 
with  the  other  joint  owners  of  the  reversion 
of  a  slave  in  an  action  for  an  injury  done 
to  him.  Idem,       393 

RIOTS. 

1.  See  Dwelling  House,  No.  1,  2,  and 
Samanni^s  Case,  543 

SHERIFFS. 

1.  A  return  upon  a  summons  ''executed  in 
person"  signed  by  the  deputy  sheriff  with 
his  own  name  and  that  of  his  principal,  shows 
that  the  summons  was  actually  served  on  the 
defendant ;  and  therefore  if  it  is  defective 
the  defect  can  only  be  taken  advantage  of  by 
plea  in  abatement, 

Barksdale  &  als,  v.  Neal,  314 

2.  QUi^RH :  If  a  return  upon  a  summons  of 
"executed"  merely,  would  be  held  to  show 
it  was  served  on  the  parties.        Idem,        314 

SLANDER. 

1.  To  maintain  an  action  at  common  law 
for  a  charge  of  false  swearing,  the  declara- 
tion must  show  not  only  the  judicial  proceed- 
ings in  which  the  evidence  was  given,  but 
that  the  charge  of  the  defendant  had  refer- 
ence to  the  evidence  of  the  plaintiff  given  in 
that  case.  Hogan  v.  Wilmoih,        80 

2.  In  an  action  of  slander,  if  the  plaintiff 
proceeds  under  the  statute,  he  must  in  his 
declaration  aver  that  the  words  in  their  usual 
construction  and  common  acceptation  are 
construed  as  insults,-  and  tend  to  violence 
and  breach  of  the  peace,  or  else  employ  some 
other  equivalent  averment  to  denote  that  the 
words  are  actionable  under  the  statute. 

Idem,        80 

3.  Where  the  declaration  does  not  show 
by  proper  averments,  that  the  action  is  under 
the  statute,  it  may  be  demurred  to  as  de- 
fective, unless  it  sets  out  properly  and  in 
substantial  compliance  with  the  rules  of 
pleading,  such  a  charge  as  constitutes  def- 
amation  at  the  common  law.      Idem,        80 

4.  The  common  law  and  statutory  causes 
of  action  cannot  be  blended  in  one  count. 

Idem,        80 

SLAVES. 

1.  A  slave  in  the  possession  of  a  life  tenant* 
which  is  neither  employed  in  making  a  crop, 
nor  let  to  hire  to  another,  is  not  embraced 
either  in  §  53  or  55, 1  Rev.   Code  of  1819,  o. 
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388,  80  as  to  entitle  the  administrator  of  the 
life  tenant  dying:  after  the  first  of  March,  to 
retain  the  slave  to  the  end  of  the  year. 

Layne  v.  N orris*  adm^r,  236 

2.  A  life  tenant  of  a  slave  sells  her  life 
interest  and  dies.  The  purchaser  cod  tin  uing- 
to  hold  the  slave  does  not  hold  under,  but 
adversely  to  the  remainderman,  and  the 
statute  commences  to  run  on  the  death  of  the 
life  tenant.  Idem,        236 

3.  See  Pleadings  at  Cowman  Law,  No.  13, 

and  Harvey  v.  Skipwith  &  als,,       393 

586        *4.  See  Actions,  No.  4,  5, 6,  7,  and 

Idem,        393 

5.  See  Evidence,  No.  5,  and 

Harvey  v.  Skipwith,  410 

6.  A  slave  tried  for  a  felony  the  punish- 
ment of  which  may  be  death,  can  only  be 
convicted  by  the  unanimous  opinion  of  the 
justices  who  compose  the  court.  And  the  fact 
that  the  law  authorizes  the  court  in  its  dis- 
cretion, to  direct  the  slave  to  be  sold  and 
transported  beyond  the  limits  of  the  United 
States,  instead  of  being  sentenced  to  death, 
does  not  dispense  with  the  necessity  of  unan- 
imity in  the  conviction. 

Elvira*s  Case,  561 

7.  A  slave  condemned  by  a  majority  of  the 
court  to  be  sold  and  transported,  relieved  by 
writ  of  habeas  corpus.  Idem,        561 

8.  QuiBRE :  If  in  such  a  case  the  court  of 
appeals  has  jurisdiction  to  award  a  writ  of 
error  to  the  judgment  of  the  judee  refusing 
to  discharge  the  prisoner.  Idem,       S61 

SPECIAL  VERDICTS. 

1.  A  spe^al  verdict  which  finds  uninter- 
rnpted  possession  of  a  slave  by  the  purchaser 
from  a  life  tenant  of  her  interest  in  the 
slave,  for  more  than  the  time  which  will 
create  the  bar  of  the  statute,  without  finding 
anything  from  which  it  may  be  inferred  that 
be  held  by  authority  of  the  remainderman  or 
his  personal  representative,  finds  in  effect  an 
adversary  possession. 

Layne  v.  Norris'  adm^r,  236 

2.  When  a  special  verdict  finds  personal 
property  in  possession  of  a  defendant,  the 
law  infers  it  to  be  adversary,  in  the  absence 
of  any  findin  g  to  the  contrary.    Idem,        236 

SPECIFIC  PERFORMANCE. 

1.  Contracts  to  sell  H  a  house  and  lot  of 
ground  in  a  town  and  an  out  lot,  the  first 
constituting  much  the  most  valuable  portion, 
and  C  sells  the  property  as  his  own  ;  and  H 
is  put  in  possession.  C  dies  before  the  con- 
tract is  executed,  and  the  house  and  lot  is  in 
fact  the  property  of  C's  wife.    Hbi^d  : 

1.  C's  widow  and  children  cannot  enforce 
the  contract  against  H. 

2.  H  expressing  his  wish  to  have  the 
whole  contract  rescinded,  the  court  should 
decree  it. 

Hoover  v.  Calhoun  &  als.,  109 

2.  H  having  made  permanent  improve- 
ments on  the  property,  but  having  offered  to 
nrrender  possession,  if  an  account  is  taken 
^  rents  and  profits  up  to  the  time  of  the 


decree  for  the  surrender  of  the  property,  are  to 
l>e  set  off  against  the  said  improvements ;  but 
H  is  not  entitled  to  a  decree  for  any  balance 
on  account  thereof.  Idem,        109 

STATUTES. 

1.  The  act  of  March  18,  1^56,  Sess.  Acts, 
imposing  taxes,  construed  in 

Fox^s  adnCrs  v.  The  Commonwealth,        1 

2.  The  act.  Code,  ch.  145,  §  14,  p.  586,  con- 
cerning accounts  between  joint-tenants, 
tenants  in  common,  &c.,  construed  in 

Early  &  Wife  v.  FHend  &  als„  21 

3.  The  act.  Code  ch.  148,  §  7,  p.  589,  in  rela- 
tion to  actions  on  the  case,  construed  in 

Parsons  v.  Harper,  16 

4.  The  act.  Code  ch.  181,  g  5,  p.  684,  in  rela- 
tion to  judgments  by  default,  construed  in 

Davis,  Sheriff,  v.  The  Commonwealth,  134 

5.  The  act  of  March  17,  1856,  Sess.  Acts 
1855-^,  to  protect  slave  property,  con- 
strued in 

Baker  v.   Wise,  Governor,  139 

6.  The  act,  1  Rev.  Code  of  1819,  p.  388,  §§ 
53, 55,  in  relation  to  slaves,  construed  in 

Layne  v.  Norris*  adm*r,  236 

7.  The  act.  Code  ch.  135,  g§  30, 32,  as  to  ascer- 
taining mesne  profits  and  improvements, 
construed  in 

Goodwyn  df  als,  v.  Myers,  336 

8.  The  act.  Code  ch.  136,  §  10,  as  to  assess- 
ing value  of  land  without  improvements,  con- 
strued in  Idem,        336 

9.  The  act.  Code  ch.  124,  p.  526,  in  relation 
to  partition,  construed  in 

WhiU  V.  White  &  als.,  264 

10.  The  act  of  April  22, 1852,  p.  64,  in  rela- 
tion to  contested  election,  construed  in 

Westv,  Ferguson  &  als,,  270 

11.  The  act,  Code  ch.  171,  g  19,  p.  711,  in 
relation  to  pleading  to  the  jurisdiction  in 
equity,  construed  in 

Jones  V.  Bradshaw  &  others,  355 

12.  The  act,  Codech.  171,  §  51,  p.  715,  in  re- 
latiot^  to  setting  aside  proceedings  in  office, 
construed  in 

Insurance  Company  of  the  Valley  of 
Virginia  v.  Barley* s  adm*rs,  363 

13.  The  act,  Code  ch.  171,  §  41  in  relation 
to  confessions  of  judgment  in  clerk*s  office, 
construed  in 

Brown  v.  Hume,  456 

587         ^14.  The  act.  Code  ch.  180,  p.  679,  in 
relation  to  lost  records,  construed  in 

Bradshaw* s  case,  507 

15.  The  act  of  April  9, 1853,  Sess.  Acts,  p. 
43,  ch.  27,  §  1,  in  relation  to  qualification  of 
jurors,  construed  in 

Booth's  case,  519 

Wa^hs  case,  530 

16.  The  acts,  Code  ch.  208,  §  5,  p.  836,  and 
ch.  205,  §  14,  p.  828,  in  relation  to  summoning 
venire,  construed  in 

Washes  case,  530 
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17.  The  act,  Code  ch.  194,  §  6,   concerning 

riotous  destruction  of  property,  construed  in 

SamannVs  case,  543 

"  18.  The  act.  Code  ch.  135,  §  13,  in  relation  to 
pleas  in  ejectment,  construed  in 

James  River  and  Kanawha  Company 
V.  Robinson,  434 

19.  The  act,  Code  ch.  200,  §  5,  in  relation 
to  the  trial  of  slaves,  construed  in 

Elvira* s  case,  561 

TAXES. 

1.  See  Collateral  Inheritance  Tax,  No.  1 
and 

Fox's  adm*rs  v.  The  Commonwealth,     1 

TENANTS  IN  COMMON. 

1.  One  tenant  in  common  may  maintain  a 
suit  in  equity  against  his  co-tenant,  who  has 
occupied  the  whole  common  property  for  an 
account  of  rents  and  profits. 

Early  <Sf  wife  v.  Friend  &  als.,  21 

2.  Whenever  the  nature  of  the  property  is 
such  as  not  to  admit  of  its  use  and  occupation 
by  several,  and  it  is  used  and  occupied  by  one 
only  of  the  tenants  in  common  ;  or  whenever 
the  property,  though  capable  of  use  and  occu- 
pation by  several,  is  yet  so  us*ed  and  occupied 
by  oiie  as  in  effect  to  exclude  the  others,  he 
receives  more  than  comes  to  his  just  share 
and  proportion  in  the  meaning  of  the  statute. 

Idem,        21 

3.  Where  the  common  property  is  rented 
out  by  one  tenant  in  common  he  is  account- 
able to  his  co-tenants  for  their  share  of  the 
rents  he  has  received  :  and  where  he  occupies 
and  uses  the  whole  property  himself,  he  is 
liable  to  his  co-tenants  for  a  reasonable  rent 
for  it  in  the  condition  it  was  when  he  took 
possession.  Idem,        21 

4.  Interest  is  to  be  paid  upon  the  rents 
found  to  be  due  from  the  tenant  in  common  in 
possession  to  his  co-tenants.         Idem,        21 

VACATION. 

1.  See  Proceedings  in  the  Clerk's  office.  No. 

2,  4,  5,  and 

Insurance  Company  of  the  Valley  of 
Virginia  v.  Barley's  adm'r,  363 

Brown  v.  Hume,  456 

VALUE  OF  LAND  WITHOUT  IMPROVE- 
MENTS. 

1.  How  ascertained  in  ejectment,  see  Eject- 
ments^ No.  4  and  5,  and 

Goodwyn  6f  als,  v.  Myers,  336 

VENIRE  FACIAS. 

1.  The  act,  Code  ch.  208,  §  5.  p.  836,  and  the 
act.  Code  ch.  205,  §  14,  p.  828,  directing  the 
issue  of  a  venire  facias  are  merely  directory 
to  the  officer,  and  a  prisoner  cannot  object  to 
the  writ  because  the  acts  have  not  been  copi- 
plied  with. 

Wash's  case  530 

2.  The  act.  Code  ch.  162,  §  1,  was  repealed 
by  the  act  of  April  9,  1853,  Sess.  Acts  p.  47, 
and  jurors  in  cases  of  felony  are  not  now 
required  to  own  estate  real  or  personal,  of 


the  value  of  one  hundred  dollars.  And  if 
the  writ  of  venire  facias  requires  the  officer 
to  summon  jurors  with  this  qualification,  it 
will  be  quashed  on  motion  of  the  prisoner. 

Idem,        530 

3.  When  advantage  may  be  taken  of  error 
in  appellate  court.  Idem,        530 

VENDOR  AND  PURCHASER. 

1.  Who  cannot  enforce  specific  perform- 
ance for  sale  of  lands.  See  specific  Perform- 
ance, No.  1,  and 

Hoovers.  Calhoun  &  als.,  109 

2.  When  whole  contract  will  be  rescinded* 
See  Specific  Performance,  No.  1,  and 

Idem,        109 

3.  When  contract  rescinded  rents  and  prof- 
its to  be  set  off  against  permanent  improve- 
ments ;  but  purchaser  not  entitled  to  decree 
for  balance.  Idem,        109 

WILLS. 

1.  In  an  olograph  will  the  writing  of  the 
name  of  the  testator  at  the  commencement 
of  the  paper,  is  an  equivocal  act,  and  there- 
fore is  not  of  itself,  a  sufficient  signing'  of 
the  paper  to  constitute  it  his  will. 

Roy  df  als,  v.  Roy^s  ex' or,  418 

2.  The  paper  being  folded  up  and  endorsed 
by  the  testator  with  his  name  as  his  ^'R's 
will,"  is  not  a  sufficient  signing. 

Idem,        418 

588  *3.  Such  a  paper  being  offered  for 
probate  by  the  nominated  executor, 
and  its  probate  opposed  by  some  of  the  next 
of  kin,  the  costs  should  be  paid  out  of  the 
estate.  Idem,        418 

WITNESSES. 

1.  In  an  action  of  debt  against  the  makers 
and  four  endorsers  of  a  negotiable  note,  thej 
plead  jointly  nil  debit  and  usury.  Before 
the  trial  the  maker  confesses  a  judgment,  and 
there  is  final  judgment  against  him  ;  and  the 
two  prior  endorsers  release  him  from  all  lia- 
bility to  them.  As  the  maker  is  liable  to  the 
two  last  endorsers,  under  the  act,  Code  ch. 
146,  §  6,  p.  587,  for  fi-^^  per  cent,  damages  for 
any  amount  of  the  debt  they  may  have  to 
pay,  he  is  not  a  competent  witness  for  the 
defendants  to  prove  the  usury. 

Mills  df  als,  v.    The    Central  Sav^ 
ings  Bank,  94 

2.  In  an  action  of  debt  against  maker  and 
four  endorsers  of  a  negotiable  note,  thej 
plead  jointly  nil  debit  and  usury.  Before  the 
trial  the  maker  confesses  a  judgment  and 
there  is  final  judgment  against  him,  and  the 
three  prior  endorsers  release  him  from  all 
liability  to  them.  The  maker  is  still  liable 
to  the  fourth  endorser,  and  is  not  a  compe- 
tent witness  for  the  defendants  to  prove 
usury. 

Hogshead  &  als,  v.  Baylor,  99 

3.  An  agreement  by  the  plaintiff  not  to 
take  a  judgment  against  the  last  endorser 
unless  he  recovered  against  all,  did  not 
release  him  so  as  to  render  the  maker  a  com- 
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petent  witness  when  released   by  the  prior 
endorsers.  Idem,        99 

4.  The  rule  that  upon  cross  examination  of 
a  witness  he  shall  not  be  asked  a  collateral 
question  in  order  to  contradict  and  thus  dis- 
credit him,  does  not  apply  to  the  statements 
made  by  a  witness  on  his  examination  in 
chief;  but  these  statements  may  be  contra- 
dicted though  collateral  to  the  issue. 

Forde^s  case,  547 

5.  On  the  trial  of  a  prisoner  for  murder,  a 
witness  on  his  examination  in  chief,  makes  a 
statement  as  to  the  action  of  a  third  person, 


and  upon  his  cross  examination  he  is  asked 
whether  he  did  not  make  a  different  state- 
ment (stating  it)  before  the  examining  court : 
to  which  he  says  he  does  not  remember.  The 
statement  made  by  the  witness  before  the 
examining  court,  may  be  proved  in  order  to 
discredit  him.  And  this  may  be  done  either 
by  proving  by  another  wit u ess  that  the  state- 
ment was  made  by  the  witness,  or  by  prov- 
ing by  one  witness  that  only  one  witness 
spoke  of  the  act  of  that  third  person,  and  by 
another  person  that  the  witness  proposed  to 
be  contradicted  was  that  witness. 

Idem,        547 


V  R,  16  Gratt— 15 


225 


REPORTS  OF  CASES 


DECIDED  IN  THE 


SUPREME  COURT  OF  APPEALS 


OF 


VIRGIN lA: 


BY    PEACHY    R.    GRATTAN. 


VOLUME  xvn. 


FROM  APRIL  1,  1866,  TO  JULY  1,  1867. 


JUD6B8 

OF  THK 

SUPREME  COURT  OF.  APPEALS 

DURING  THE  TIME  OP  THESE  REPORTS. 


RICHARD  C.  L.  MONCURE,  President. 
WttLIAM  T.  JOYNES.  ALEXANDER  RIVES.* 


Attorney  General :  THOMAS  RUSSELL  BOWDEN. 


*In  the  place  of  Jndflre  Lucas  P.  Thompson,  who  thouflrh  appointed  judflre  of  the  Court,  died  before 
takinfir  his  seat  on  the  bench.  Judsre  Rives  did  not  sit  in  any  of  the  cases  reported  which  were  decided 
at  the  April  term  of  the  Court  for  1860. 


Kntered  according  to  Act  of  Congress,  in  the  year  one  thousand  eight  hundred 

and  sixty-seven,  for  the 

COMMONWEAI/TH  OP  VIRGINIA, 

In  the  Clerk's  Office  of  the  Eastern  District  of  Virginia. 


TABLE  OF  CASES  REPORTED. 


Adams  and  James  River  and  Kanawha 

Co 427 

Adams  and  James  River  and  Kanawha 

Co.,  note 441 

Adams  v.  La waon 250 

Baratta  &  als.  and  Mitchell,  &c 445 

Bamum  &  als.  v.  Frost's  adm'r  A  als. . .  398 

Booth  and  Clarkaon  &  als 490 

Brockenbrough's     ex'ors    v.     Spindle's 

adm'rs 21 

Burton  and  Matthews 312 

Cabell  &  als.  and  Tabb's  curator 160 

Calwell  V.  The  Commonwealth 391 

City  Council  of  Alexandria  and  Orange 

and  Alexandria  Railroad  Company. . . .  176 

City  of  Richmond  v.  Long's  adm'rs 375 

Clarkson  A  als.  v.  Booth 490 

Commonwealth  and  Calwell 391 

Commonwealth  and  Davis 617 

Commonwealth  and  Hardy  and  Curry. . .  592 

Commonwealth  and  Hewitt 627 

Commonwealth  and  Hughes 565 

Commonwealth  and  Jones 563 

Commonwealth  and  Kates 561 

Commonwealth  and  Oneale 582 

Commonwealth  and  Speers 570 

Commonwealth  and  Sangster  A  als 124 

Commonwealth  and  Vaughan 576 

Commonwealth  and  Vaughan  A  als 386 

Corse  and  Sawyer 230 

Cowherd  and    Orange  and    Alexandria 

Railroad  Company 366 

Davis'  Case 617 

Dobson  A  al.  and  White 262 

Doggett  A  als.  v.  Helm  A  als % 

Duval  A  als.  and  Tebbs 349 

Echols  A  als.  and  Londons 15 

Edmond,  Davenport  A  Co.  and  Merchants 

Insurance  Company 138 

Fant  A  als.  v.  Fant,  who  sues,  &c 11 

Fant  A  als.  v.  Miller  A  May  hew 47 

Fant  V.  Miller  A  Mayhew 187 

Foster's  curator  v.  Rison  A  als 321 

Frost's  adm'r  A  als.  and  Barnum  A  als. .  398 
Fnlvey,  for  Cowherd  and   Orange  and 

Alexandria  Railroad  Co 366 

Gaines  A  als.  and  Ray  field  A  Wife 1 

Hardy  and  Curry'sCase 592 

Harvey's  adm'r,  Ac,  v.  Steptoe's  adm'r 

&als 289 

Helm  A  als.  and  Doggett  A  als 96 

Hewitt's  Case 627 

Hughes'  Case 565 

James  River  and  Kanawha  Co.  v,  Adams  427 


James  River  and  Kanawha  Co.  v,  Adams, 

note 441 

Johnston  and  Norris 8 

Jones'  Case 563 

Kates'  Case "561 

Lawson  and  Adams 250 

Londons  v,  Bchols  A  als 15 

Long's  adm'rs  and  City  of  Richmond. . . .  375 

Matthews  v.  Burton 312 

Merchants    Insurance    Company  v.  £kl- 

mond,  Davenport  A  Co 138 

Michie  A  als.  v,  Michie's  adm'r  A  als.. .  109 

Miller  A  Mayhew  and  Pant  A  als 47 

Miller  &  Mavhew  and  Fant 187 

Mitchell,  &c',  v.  Baratta  &  als 445 

Mitchell,  Ac. ,  v,  Riviera  A  als 445 

Norris  v.  Johnston 8 

Nottinghams     and     Union     Steamship 

Company 115 

Oneale's  Case 582 

Orange   and  Alexandria  Railroad  Com- 
pany V,  City  Council  of  Alexandria. ...  176 
Orange  and   Alexandria   Railroad  Com- 
pany V.  Cowherd 366 

Orange  and  Alexandria  Railroad  Co.  z^. 

Fulvey ,  for  Cowherd 366 

Penn's  adm'rs  v.  Spencer  A  als 85 

Penn  A  als.  v.  Whitehead  A  als 503 

Peshine  v.  Shepperson 472 

Rayfield  &  Wife  v,  Gaines  A  als 1 

Read's  adm'r  A  als.  and  Robertson  A  als.  544 

Rison  A  al.  and  Foster's  curator 321 

Riviera  A  als.  and  Mitchell,  &c 445 

Robertson  A  als.  v.  Read's  adm'r  A  als...  544 

Robertson  A  als.  v.  Wright  A  als 534 

Sangster  A  als.  v.  The  Commonwealth. .  124 

Sawj'er  v.  Corse 230 

Shepperson  and  Peshine 472 

Smith's  ex'or  v.  Smith  &  als 268 

Speer's  Case 570 

Spencer  &  als.  and  Penn's  adm'rs 85 

Spindle's    adm'rs  and  Brockenbrongh's 

ex'ors 21 

Steptoe's    adm'r    A    als.    and  Harvey's 

adm  'r,,  Ac 289 

Tabb's  curator  v.  Cabell  A  als 160 

Tebbs  V.  Duval  &  als 349 

Union   Steamship  Company  v.  Notting- 
hams   115 

Vaughan's  Case 576 

Vaughn  &  als.  v.  The  Commonwealth . . .  386 

White  V.  Dobson  &  al 262 

Whitehead  &  als.  and  Penn  A  als 503 

Wright  &  als.  and  Robertson  A  als 534 


229 


TABIDS  OF  CASES  CITED. 


Alcock  V,  Andrews,  2  Esp.  540  n 271 

Alcock  and  Delay,  29  Eng.  L.  &  E.  83. . .     74 

Alderson  and  Faulkner,  Gilm.  221 487 

Allison  and  Farmers  Bank,  6  Rand.  204.  128 
Almond  &  Wife   v.   Mason's  adm*r,  9 

Gratt.  700 175 

Alvis  V,  Hodgson,  7  T.  R.  241 

61,  68,  69,   70,  71 

Ambler  &  als.  v,  Warwick  &  Co.,  1  Leigh 

195..... 175 

Anderson  v.  Fox,  2  Hen.  &  Mun.  245 540 

Anderson's  heirs  and   Parker's  heirs,  5 

Monr.  445 20 

Andrews  and  Alcock,  2  Esp.  540  n 127 

Andrews  v.  Pond,  13  Pet.  U.  S.  65 79 

Archer  v.  Noble,  3  Greenl.  418 130 

Archer  and  Reg.,  2  Moody  Cr.  C.  283. . . . .  611 
Archer,  adm'r  of  Tanner,  v.  Saddler,  2 

Hen.  &  Mun.  370 317 

Arthur  a»(/ Bank  of  Washington,  3  Gratt. 

173 21,  26 

Atkinson   and  Hamlin's  adm'r,  6  Rand. 

574 418 

Atkinson  v.  Ritchie,  10  East  530 157 

Atkinson  v,  Robinson,  9  Leigh  393. ..  97,  348 
Attorney  General  v,  Benning,  6  Jur.  N. 

S.  1083 307 

Attorney  General  v.  Viscount  Canter- 
bury, 1  Philips  306 240 

Avode  V,  Dixon,  5  Eng.  L.  &  E.  512 81 

Bailey  v.  Mayor  of  the  City  of  New  York, 

3  Hill  N.  Y.  531 379,  380 

Baird,  Ac,  and  Wagner,  &c.,  7  How.  U. 

S.  234 97 

Baker  v.  Lewis,  33  Penn.  301 123 

Baltimore  &  Ohio  Railroad  Co.  and  Kid- 
well,  11  Gratt.  676 442 

Baltimore  &  Ohio  Railroad  Company  v, 

Polly,  Woods  &  Co.,  14  Gratt.  447 443 

Bank   United  States  v.  Richie,  8  Pet.  U. 

S.  128 20 

Bank  United  States  v,  Waggener,  9  Pet. 

U.  S.  378 35,  39 

Bank  of    the    Valley   v,    Stribbling,   5 

Rand.  132 43 

Bank  of  Virginia  and  Raine,  4  Gratt.  150  113 
Bank  of  Washington  v,   Arthur,    &3.,  3 

Gratt.  173 26 

Barber  and  Buckley,  1  Eng.  L.  &  E.  506.  496 
Barker  v.  Belknap's  estate,  27  Verm.  673.  443 

Barker  v.  May,  17  Eng.  C.  L.  426 306 

Barksdale  and  BuUard,  11  Ired.  Law  461  318 

Barksdale  v,  Finney,  14  Gratt.  338 304 

Barnes  and  Farrant,  103  Eng.  C.  L.  553. .  239 
Barrett  and  Crease,  1  Cromp.  Mees.   & 

Ros.  919 68 

Bassett  and  Lawrence,  5  Allen  140 77 

Baujfher  &  als.  v.  Nelson,  9  Gill.  299  . . ..  78 
Bayless  and  Phil.  Wil.  &  Bait.  R.  R.Co., 

2Gill355 182 

Bazett  V.  Meyer,  5  Taunt  824 155 

Bazett  and  Simeon,  2  Mau.  &  Sel.  94 155 

Bcartfjf//  Findlay,  8  Serg.  &  Raw.  571. ..  623 

Belches  and  West,  5  Munf .  187 33 

Belden  and  Philips,  2  Edw.  ch.  1 542 


Belknap's  estate  and  Barker,  27  Verm. 

700 443 

Belknap's  estate,  &c.,   and  Herrick,  27 

Verm.  673 443 

Bell,  &c.,  and  Calhoun,  8  Gratt.  22. ..  21,  26 
Bennett  and  Hawkins,  97  Eng.  C.  L.  507  36 
Benning  and  Attorney  General,  6  Jur.  N. 

S.  1087  307 

Bettey  and  Smith,  11  Gratt.  752 205 

Beverley  v.  Brooke  ik  als.,  2  Leigh  425. .  227 

Bibb  V,  Cawthome,  1  Wash.  91 128 

Birchett  and  Townes,  12  Leigh  173. .  539,  542 

Birch  and  Reg.,  1  Penn.  Cr.  C.  185 599 

Birdsall  and  Seeley,  15  John 267 

Bird  &  wife  and  Regina,  2  Eng.  L.  &  E. 

428 596,  612,  615 

Bishop  of  Chester  and  Rex,  1  Str.  624 73 

Bishop  V,  Williamson,  2  Fairf.  495. .  237,  247 

Black  V.  Lamb,  1  Beasl.  108 228 

Blake  v.  Bunbury,  1  Ves.  Jr.  194,  note  4.       6 

Blanton  v.  Taylor,  Gilm.  209 512 

Boardman  a;;^  Lee,  3  Mass.  238 156 

Bolan  V,  Williamson,  1  Brevard  181  240 

Boiling,  &c.,  and  Lyon,  14  Alab.  753. . .     522 

Boston  and  Thorndike,  1  Mete.  242 68 

Bowling  and  State,  10  Humph.  52 602 

Brackett  and  Hutchins,   2   Foster  New 

Hamp.255 235,  246 

Bradley  v,  Ricardo,  21  Eng.  C.  L.  220. . .  210 
Branch  Bank  of  Mobile  and  Huntington 

&  al.,  3  Alab.  186 80 

Brandon  v.  Curling,  4  East  410 154 

Brandon  v.  Nesbitt,  6  T.  R.  35 153 

Brig  James  Gray  v.  Ship  John  Fraser,  21 

How.  U.  S.  184 120 

Bristow  V.  Sequeville,  5  Exch.  275.  62,  70,  75 

Bristow  V.  Towers,  6  T.  R.  35 153 

Britton's  Case,  4  McCord  256 ^  .  588 

Broadwell  v.  Swigert,  7  B.  Monr.  39 123 

Brooke  &  als.  and  Beverley,  2  Leigh  425.  227 

Brooke  v.  Young,  3  Rand.  106 55 

Brown  and  Creel,  1  Rob.  255 480 

Brown  v.  Smith,  12  Cush.  366 487 

Buchanan  v,  Clark,  10  Gratt.  164 19 

Buckland  v.  Johnson,   80  Eng.  C.  L.  149 

127,  129 

Buckley  v.  Barber,  1  Eng.  L.  &  E.  506. ..  496 

Bucks  Co.  and  Railroad,  6  Barr  70 185 

Bullard  v,  Barksdale,  11  Ired.  Law  461 .. .  318 
Bunbury  and  Blake,  1  Ves.  Jr.  194,  note  4      6 

Bunker  and  Drinscomb,  2  Mete.  8 77 

Burgess  and  Rose's  adm'r,  10  Leigh  186 
496,  497 

Burnett  v.  Lynch,  12  Eng.  C.  L.  237 239 

Burns,  &c.,  and  McFadden,  &c.,  5  Gray 
599 63 

Butler  flwrfCuUen,  5  Mau.  &  Sel.  461 152 

Butler  V,  Wildman,  5  Eng.  C.  L.  324 152 

Cahagan's  Case,  1  Parker's  Cr.  378 588 

Calhoun  and  Bell,  &c.,  8  Gratt.  22 26 

California  Stage  Co.  and  City  of  Sacra- 
mento, 12  Gratt.  Calif.  134 186 

Call  V,  Ruffin,  1  Call  333 423 

Cameron  v,  Reynolds,  Cowp.  493 236 


231 


17  QRATT. 


Cases  Cited. 


Campbell  a»(/ Nebraska  City,  2  Black.  U. 

S.  590 486 

Cantrill  andHnston's  adm'rs,  11  Leigh 

136 19 

Carmackz/.  The  Commonwealth,  5  Binn. 

184 130 

Carper  v,  McDowell,  5  Gratt.  212 389 

Carr's  adm'r  v.   Chapman's  leg^atees,  5 

l^eigh  104 97,  348 

Caruthers  v.  Eldridge's  ex'ors,  12  Gratt. 

670 138 

Caruthers'   adm'rs   v.  Trustees  of  L/ex- 

ington,  12  Leigh  610 97,  348 

Caslon    and    Catherwood,  13  Mees.    & 

Wels.  261 588 

Cater  v.  Eveleigh,  4  Dessau  19 406 

Catherwood  v,  Caslon,  13  Mees.  &  Wels. 

261 588 

Catherwood  and  James,  16  Eng.  C.  L.  165 

61,  69,  70,  71 

Cawthorne  flr«f/ Bibb,  1  Wash.  91 128 

Chaffin  and  State,  2  Swan  Ten.  493 602 

Chapman's  legatees  and  Carr's  adm'r,  5 

Leigh  104 97,  348 

Chapman   and  Smith  &   ux.,  1   Hen.   & 

Mun.  240 363 

Chappedelaine  v.  Dechenaux,  4  Cranch 

306 539 

Charlton's  adm'r  Sl  als.  and  Unis  &  als., 

12  Gratt.  484 226 

Cheek  and  Covington,  M.  S.  Spec'l  Ct.. .  522 
Chicago  City  v.  Robbins,  2  Black.   U.  S. 

418 379 

Chitters  a«rfHartwell,  Amb.  308 306 

Chrisman  and  Lincoln,  10  Leigh  338.. 260,  261 
City  of  Lexington   and  Prather,  13  B. 

Monr.  559 382 

City  of  New  Orleans  and  Stewart,  9  La. 

Ann.  461  , 382 

City  of  Pekin  and  Wilkey,  19  Illinois  160.  186 
City  of  Richmond  v,  Daniel,  14  Gratt.  387  184 
City  of  Sacramento  v,  California   Stage 

Co.,  12  Calif.  134 186 

Clark  and  Buchanan,  10  Gratt.  164 19 

Clarke,   &c.,   and  Crenshaw's    adm'r,  5 

Leigh  65 32 

Clarke  and  Regina,  47  Eng.  C.  L.  421 579 

Clark  V.  The  State,  12  Georgia  3S0 

604,  612,  613 

Clay  and  Smith,  Amb.  645 %,  348 

Clay  V.  Willis,  8  Eng.  C.  L.  103 306 

Clegg  V.  Levy,  3  Camp.  166 69,    70 

Clough  V.  Thompson,  7  Gratt.  26 94 

Coalter  v.  Coalter,  1  Rob.  79 333,  334,  335 

Cobb  and  Hodees,  8  Rich.  S.  C.  Law  50.  530 

Cocke's  adm'r  v.  Gilpin,  1  Rob.  26 19 

Coger  V.  Coger,  2  Dana  270 20 

Cockely  v.  The  State,  4  Iowa  477 603 

Colclough  V,  Sterum  &aL,  3  Bligh  Par. 

Cas.  181  20 

Cole  V.  Eaton,  8  Cush.  587 408 

Collett  V.   London,   &c..  Railway  Com- 
pany, 71  Eng.  C.  L.  984 262 

Colston  and  Orrick,  7  Gratt.  189 80 

Comm'rs  of  Berks   Co.   and  Schuylkill 

Nav.  Co.,  1  Jones  Pa.  203 185 

Common    Council    of    Alexandria    and 

Fowle,  3  Pet.  U.  S.  398 381 

Commonwealth   and  Carmack,  5   Binn. 

184 130 

Commonwealth   and  Crowley,  11   Mete. 

575 573 


Commonwealth 


Commonwealth 


Common  wealth 
Commonwealth 
Commonwealth 
Commonwealth 
Com  mon  wealth 
615 


and  Davis,  13  Gratt.  139 

128,  130 

V,  Drum,   19   Pick.   479 

600,  612 

V.  Hope,  22  Pick.  1 572 

V.  Kennard,  8  Pick.  133. .  127 
and  Kite,  11  Mete.  581 .. .  573 
a«(/ Larned,  12  Mete.  240.  579 
V,  McLaughlin,  12  Cush. 
607 


Commonwealth  v,  Murtagh,  1  Ashmead 

272 588 

Commonwealth  v.  Stockton,  5  Monr.  192.  130 
Commonwealth  and  Vaughan,  17  Gratt. 

386 395,  397 

Conant  v.  Kendall,  21  Pick.  36 408 

Condon  v.  South  Side  Railroad  Company, 

UGratt.  302 433 

Conway  v,  Forbes,  10  East  539 154 

Conway  v.  Gray,  10  East  536 154 

Con  well  V.  Vorhees,  13  Ohio  523 

235,  236,  245,  246 

Cook  V.  Gregson,  2  Jur.  N.  S.  510  .. .  307,  308 

Cook  V.  MofiFatt,  5  How.  U.  S.  295 77 

Cook,  &c.,  and  Scott,  &c.,  4  Monr.  280. ..  228 

Cooper  and  Smith,  6  Munf .  401 128 

Cornwall  v,  Richardson,  21   Eng.  C.   L- 

446 259 

Corporation  of  Washington  and  Weight- 
man,  1  Black.    U.  S.  40 242,  379 

Cotton  and  Lane,  1  Ld.  Ray.  646 

236,  239,  247,  378 

County    of    Morgan   and  Sangamon   & 

Morgan  R.  R.  Co.,  14  Illinois  163 186 

Covington  v.  Cheek,  M.  S.  Spec'l  Ct 522 

Cox's  Creditors,  3  P.  Wms.  341 306,  306 

Coy  and  Sampson,  15  Mass.  493 487 

Crawford's  ex'or  v.  Patterson,  10  Gratt. 

364 348 

Crease  v.  Barrett,  1  Cromp.  Mees.  &  Ros. 

919 68 

Creel  v.  Brown,  1  Rob.  255 480 

Crenshaw's  adm'r  v,  Clarke,  &c.,  5  Leigh 

65 32 

Crompe  and  Martin,  1  Ld.  Ray.  340 496 

Crowley  v.  Commonwealth,  11  Mete.  575.  573 

CuUen  V.  Butler,  5  Mau.  &  Sel.  461 152 

Curling  and  Brandon,  4  East  410 154 

Daniel  and  The  City  of  Richmond,  14 

Gratt.  387 184 

Dargan    v.  Mayor,    &c.,    of  Mobile,  31 

Alab.  469 382 

Davies  and  Denton,  18  Ves.  499 173 

Davis  V.  Commonwealth,  13  Gratt.   139 

128    130 

Davis  V.Milier,  14  Gratt.  *i  * ."  .* . . ! '.  V.' .'    82 

Day  &  wife  and  Stlnson's  ex'or,  1  Rob. 

435 515 

Decatur  Bank  v,  Spence,  9  Alab.  800 80 

Dechenaux  and  Chappedelaine,  4  Cranch 

306 539 

Delay  v,  Alcock,  29  Eng.  L.  &  E.  83 74 

De  libellis  famosis,  5  Coke  R.  125 582 

Demoville,  adm'r  a»^Eppes'  ex'or,  2  Call 

22 128 

Deneale  v.  Stump's  ex'ors,  8  Pet.    U.   S. 

528 540 

Dennison,&c.,  v.  Plumb,  &c.,  18 Barb.  S. 

C.  89 131 

Denton  v.  Davies,  18  Ves.  499 173 

Dew  and  McGachen,  15  Eng.  L.  &  E-  97.  304 
Dixon  and  Avode,  5  Eng.  L.  &  E.  512. . .    81 


232 


Casbs  Citbd. 


17  QRATT. 


Doe  V,  Lang-ford,  16  Meea.  &  Wels.  497. .  68 
Doggett  &  als.  v.  Helm  &  als.,  17  Gratt. 

96 348 

Doherty  and  Commonwealth,   10  Cush. 

52 579 

Dold's  ex*or  and  Wallace  &  wife,  3  Leigh 

258 515 

Dole&  another  v.  New  England  Mutual 

Marine  Insurance  Company,   6  Allen 

373 144,  149 

Donald  and  East  India  Co.,  9  Ves.  375 

208,  209 

Donnally  and  Tyree  &  als.,  9  Gratt.  64. .  129 
Doughty  and  Satterthwaite,  Busbee  Law 

314 72 

Douglas  V.  Frazer,  2  McCord*s  Ch.  105. .  407 
Douglas,  Ac,  V.  Scott  &  ah,  8  Leigh  43. .  80 
Dowell  V.  Steam  Navigation  Co.,  85  Eng. 

C.  L.  195 ..  123 

Downell  v,  Jones,  13  Alab.  490, 17  Id.  689.  486 

Downe  v.  Morris,  3  Hare  394 305 

Drinscomb  v.  Bunker,  2  Mete.  8 77 

Drum  and  Commonwealth,  19  Pick.  479 

600,  612 

Dudleys  v,  Dudleys,  3  Leigh  436  . ...  452.  465 
Dunlop  V.  Munroe,  7  Cranch  242.  .235,  240,  378 
Earl  of  Scarborough  and  Sharpe,  4  Ves. 

538 306 

East  India  Co.  v.  Donald,  9  Ves.  275  .  .208,  200 
East  India   Company   and  Moodalay,   1 

Bro.  Ch.  409 381 

Eaton  and  Cole,  8  Cush.  587 408 

Edwards  and  Whitehorn,  1  Chanc.  Rep. 

173 166 

Egerton  and  Knight,  7  Ezch.  407 484 

Eldridge's  ex*or  and  Caruthers,  12  Gratt. 

670 318 

Ellis  and  Forsythe,  4  J.  J.  Marsh.  299. . .  130 

Ellis  and  Reg. ,  8  Car.  &  Payne  654 611 

Eppes*  exV  v.  Demoville,  adm'r,  2 Call  22  128 

Eveleigh  and  Cater,  4  Dessau  19 406 

Fanners  Bank  and  Allison,  6  Rand.  204.  128 
Farrant  v,  Barnes.  103  Eng.  C.  L.  553. . .  239 

Faulkner  v,  Alderson,  Gilm.  221 481 

Fenton  v.  Read,  4  John.  52 588 

Findlay  v.  Bear,  8  Serg.  &  Raw.  571 623 

Finney  and  Barksdale,  14  Gratt.  338 304 

Fitzhugh  &  als.  and  Propeller  Gennessee 

Chief,  12  How.  U.  S.  443 121 

Forbes  and  Conway,  10  East  539 154 

Forney  v,  Hallacher,  8  Serg.  &  Raw.  159.  588 

Forsythe  v,  Ellis,  4  J.  J.  Marsh  299 130 

Forsyth  and  Harkins,  11  Leigh  294 389 

Fowle  V.  Common  Council  of  Alexandria, 

3  Pet.  U.  S.  398 381 

For  and  Anderson,  2  Hen.  &  Mun.  245. .  540 
Francis  z/.  Ocean  Insurance  Company,   6 

Cow.  404,  2  Wend.  64 155 

Franklin  v.  Low  &  al.,  1  John.  396 240 

Fraser  c«rf  Douglas,  2  McCord's  Ch.  105. .  402 
Frazier  v.  Frazier's  ex*or,  3  Leigh  642. ..  359 
Freeman  and  United  States,  3  How.  U.  S. 

556 , 182 

French  v,  French,  3  Jur.  N.  S.  428 307 

French  and  Robertson,  4  East  130 145 

Fristoe  and  Gibson,  1  Call  54 43 

Fnllerton  v,  Sturges,  4  Ohio  St.  529 80 

Furnival  and  Rex,  Russ.  &  Pry,  445 572 

Furtado  v,  Rodgers,  3  Bos.  &  Pul.  191. . .  154 
Furze  and  Mayor  of  the  City  of  New 

York,  3  Hill  N.  Y.  612 379 

Gamba  v,  Le  Messurier,  4  East  407 154 


Gardner  v.  Gardner,  5  Cush,  483 3% 

Casset  &  al.  and  Sherman  &  al.,  4  Gilman 

521 62,  76,  78 

Gayford's  Case,  7  Greenl.  57 588 

Gibson  v,  Fristoe,  1  Call  54 43 

Gideon  and  United  States,  1  Minnes.  292  623 

Gilchrist  v,  McGee,  9  Yerg.  455 319 

Gilpin  and  Cocke's  ex'or,  1  Rob.  26 17 

Givens  z/.  The  State,  6  Texas  344 ,603 

Goode  and  Hayes,  7  Leigh  452 97,  348 

Groodman  v.  Simonds,  20  How.  U.  S.  343.     81 

Goodwin  v.  McCluer,  3  Gratt.  291   318 

Gordon  and  Thornton,  2  Rob.  .719 206 

Governor  v.  Hancock,  2  Alab.  N.  S.  728.  127 

Graves  and  Henry,  16  Gratt.  244 499 

Gray  and  Conway,  10  East  536 154 

Great  Western  Railway  and  Rouger,  27 

Eng.  L.  «&  E.  35 443 

Greenhow*s  adm'r  v,  Harris,  &c.,  6  Munf . 

472 33,  34,  41,  45 

Greenwood  v,  Wakeford,  1  Beaven  576. ..  304 
Gregson  and  Cook,  2  Jur.  N.  S.  510.  ..307,  308 

Grigsby  v.  Weaver,  5  Leigh  191 33 

Grove  v.  Zumbro,  14  Gratt.  501 390 

Guerrant,   &c.,  and  Markham,  4  Leigh 

297 515 

Guttridges  and  Reg.,  9  Car.  &  Payne  471 .  611 

Gwinn  t/.  Lee,  9  Gill  137 84 

Hallacher  and  Forney,  8  Serg.  &  Raw. 

159 588 

Hall  V,  Smith  &  als.,  2  Bingh.  156,  9  Eng. 

C.  L.  357 236,  241,  242,  243,  381 

Ham*s  Case,  2  Fairf.  391 558 

Hamilton  and  Hillis,  10  Gratt.  300 398 

Hamlin's  adm'r  v.  Atkinson,  6  Rand.  574  418 
Hancock  and  The  Governor,  2  Alab.  N. 

S.  728 127 

Hand  and  Simpson,  6  Whart.  311 123 

Hankinson  &  al.  v.  Lombard,  25  Illinois 

572 , 226 

Hanna's  ex'ors  and  Reed,  3  Rand.  56 67 

Hann  and  McKee's  heirs,  9  Ijiana  526 20 

Hansbrough*s  ex*ors  v.  Thorn,  3  Leigh 


146. 


120 


Hanson  and  Harris,  11  Maine  241 130 

Harkins  v.  Forsyth,  11  Leigh  294 389 

Harkinson  and  Stenndale,  1  Sim.  393 304 

Harris,  &c.,   and  Greenhow's    adm'x,  6 

Munf.  472 33,  34,  41,  45 

Harris  v.  Hanson,  11  Maine  241 130 

Harrison  &  wife  and  Waters*  heirs,  4  Bibb 

87 .• 226 

Hart  V.  Ten  Eyck,  2  John.  Ch.  62 209 

Hartwell  v.  Chitters,  Amb.  308 306 

Harvey  and  Preston,  2  Hen.  &  Mun.  55. .  68 
Harvey  v.  Skip  with,  Ac,  16  Gratt.  393. .  497 
Hatche  v.  Searles,  31  Eng.  L.  &  R.  219. .  81 
Hathaway  and  Wiggins,  6  Barb.   S.  C. 

632 240 

Hawkeswood*s  Case,  2  East's  P.  C.  955. .  74 
Hawkins  v,  Bennett,  97  Eng.  C.  L.  507. .  36 
Hawkins'  adm'x  and  Perkins'  adm'r,  9 

Gratt.  649 55 

Hayes  v.  Goode.  7  Leigh  452 97,  348 

Hays  V,  Pacific  Mail  Steamship  Co.,  17 

How.  U.  S.  596 186 

Helm  &  als.  and  Doggett  &  als.,  17  Gratt. 

96 348 

Henry  v.  Graves,  16  Gratt.  244 449 

Herrick  v.  Belknap's  estate,  &c.,  27  Verm. 

673 443 

Hill's  Case,  2  Gratt.  594 112 


233 


17  GRATT. 


Cases  Cited. 


HilHs  V,  Hamilton,  10  Gratt.  300 398 

Hill  &  als.  and  Marks  &  al.,  15  Gratt.  400.     94 

Hill  and  McClure,  2  Const.  I^aw  420 319 

Hilton's  Case,  3  Rich.  434 588 

Hilton  and  Moore,  12  Leigh  1 303 

Hilte  V.  Long,  6  Rand.  457 127,  133 

Hodges  z/.  Cobb,  8  Rich.  S.  C.  Law  50. . .  530 
Hodgkins  and  The  State,  10  Maine  155. .  588 

Hodgson  and  Alvis,  7  T.  R.  241 

61,  68, 69,  70,  71 

Holcombe*s  ex*or  a«flf  Miller,  9 Gratt.  665.  303 
Holliday  v,  St.  Leonards,  103  Eng.  C.  L. 

192 241 

Hoode  V.  Manhattan  Fire  Insurance  Com- 
pany, 1  Keruan  532 144 

Hope  and  Commonwealth,  22  Pick.  1 572 

Horncastle  and  Wolf,  1  Bos.  &  Pul.  316. . .  144 
Hudson  &  als.  z/.  Hudson's  adm'r,  5  Munf. 

580 303 

Hughes  &  wife  v.  Johnston,  12 Gratt.  479.     19 

Humphrey  and  People,  7  John.  314 588 

Hunter  v,  Jones,  6  Rand.  541 170 

Hunter  and  McParland,  8  Leigh  489 206 

Huntington  &  aK  v.  Branch  Bank  of  Mo- 
bile, 3  Alab.  186 80 

Huston's  adm'r  v.  Cantril,  11  Leigh  137.     19 
Htitchins  v.  Brackett,  2  Fost.  New  Hamp. 

252 235,  246 

Ingram  v,  Lawson,  37  Eng.  C.  L.  350...  486 
Ins.  Co.  of  Penn.  and  Odlin,  2  Wash.  C. 

C.  312 156 

Irvine  v.  Robertson,  3  Rand.  549 542 

Irvine  v.  Young,  1  Sim.  &  Stu.  333. ; 542 

Jackson  and  Wynne,  2  Rus.  351,  3  Cond. 

Eng.  Ch.  144 70,  71 

James  v,  Catherwood,  16  Eng.  C.  L.  165 
61,  69,  70,     71 

James  v.  May  rant,  4  Dessau.  591 407 

James  and  Pettebone  &  al.,  25  Miss.  495.  407 

Jane  and  Paradine,  Aleyn  260 146 

JeflPries  and  Miller  &  wife,  4  Gratt.  472. .  303 

Jernegan  and  Willis,  2  Atk.  252 539 

Johnson  and  Buckland,  80  Eng.  C.  L.  145 
127,  129 

Johnson  v.  The  State,  17  Texas  515 603 

Johnston  and  Hughes  &  wife,  12  Gratt. 

479 19 

Jones  and  Downell,  13  Alab.  490,  17  Id. 

689 486 

Jones  and  Hunter,  6  Rand.  .S4l 170 

Jones  V,  Lackland,  2  Gratt.  81 305,  308 

Jones  and  Lambert,  2  Pat.  &  Heath  144 

61,  72 

Jones  V.  Lenthall,  1  Ch.  Cas.  154 166 

Jones  V,  Mackilwain,  1  Russ.  220 365 

Jones  and  Scott  &  al.,  4  Taunt,  865 74 

Judith  and  Green,  5  Rand.  1 120 

Kates'  Case,  17  Gratt.  561 591 

Kelltier  v.  Le  Messurier,  4  East  396 153 

Kemp  V,  Mundell,  9 Leigh  12 66 

Kendall  and  Conant,  21  Pick.  36 408 

Kennard  and  Commonwealth,  8  Pick.  133  127 
Kid  well  V,  Baltimore  &  Ohio  Railroad  Co., 
11  Gratt.  676 442 

Killam  v.  Preston,  4  Watts  &  Serg.  14. .  542 
Kingston  and  Rex,  4  Car.  &  Pavne  387. .  581 

King  V,  Waring  &  ux.,  5  Esq.  13 258 

Kite  v^  Commonwealth,  11  Mete.  581 573 

Knight  V.  Egerton,  7  Exch.  407 484 

Kuhn  and  Pry  or,  12  Gratt.  615.  452,  462,  464 
Lackland  and  Jones,  2  Gratt.  81 305,  308 


Lacy  and  Quarles,  4  Munf.  251 512 

Lamb's  Case,  9  Rep.  59         258 

Lamb  and  Black,  1  Beasley  102 228 

Lamb  a«^  Wise,  9  Gratt.  294 205 

Lambert  z/.  Jones,  2  Pat.  &  Heath  144..  61,  72 
Lane  v.  Cotton,  1  Ld.  Ray.  646 

236, 239,  247,  378 

Landon  v.  Roane's  adm'r,  6  Alab.  518. . .  539 
Langf ord  and  Doe,  16  Mees.  &  Wels.  497. .  68 
Langs taffe  and  Russell,  Doug.  513. .  57, 59,  80 

Langtry  v.  The  State,  30  Alab.  S36 588 

Lardner  and  Murray,  2  Wall.  U.  S.  110. .  81 
Larned  v.  Commonwealth,  12  Mete.  240.  579 
Latham  and  The  State,  34  New  Hamp. 

523,  623 

Latouche  and  Lord  Clancarty,  1  Ball  & 

Beat.  420 542 

Lawrence  v.  Bassett,  5  Allen  140 77 

Lawson  an^/ Ingram,  37  Eng.  C.  L  350..  486 
Layne 2/.  Norris' adm'r,  16 Gratt.  236.  499,  500 
Lazier  v,  Wilson,  11  Gratt.  477  ...  58,  59,  81 

Leake  v,  Robinson,  2  Meriv.  363 364,  365 

LeDespencer  and  Whitfield,  Cowp.    754 

236,  240,  378 

Lee  V.  Boardman.  3  Mass.  238 156 

Lee  and  Gwinn,  9  Gill  137 84 

Lehigh  Co.  v.  Northampton  Co.,* 8  Watts 

&  Serg.  334 185 

LeMessurier  and  Gamba,  4  East  407 154 

LeMessurier  and  Kellner,  4  East  3% 153 

Lenthall  and  Jones,  1  Ch.  Cas.  154 166 

Leroy  and  Wade,  20  How.  U.  S.  34 486 

Levy  and  Clefifg,  3  Camp.  166 69,    70 

Lewis  and  Baker,  33  Penn.  301 123 

Lewis,  Martin  &  Co.  and  Wickham,  &c., 

13  Gratt.  427  452,  463 

Lightfoot  V,  Price,  4  Hen.  &  Mun.  431. .  553 
Lincoln  v,  Chrisman,  10  Leigh  338.  260,  261 

Littler  V.  Van  Pelt,  4  Calif.  194 131 

Lombard  and  Hankinson  &  al.,  25  Illinois 
572 226 

London,  &c..  Railway  Company  and  Co\- 

lett,  71  Eng.  C.  L.  984 242 

Long  and  Hite,  6  Rand.  457 127,  133 

Lord  Clancarty  v.  Latouche,  1  Ball    & 

Beat.  420 542 

Lord  V,  Poor.  10  Shepl.  569 522 

Lorent  v.  S.  Carolina  Ins.  Co.,  1  Nott.  & 

McC.  505 156 

Love  joy  v,  Murray,  3  Watts  1 129 

Low  &  al.  and  Franklin,  1  John.  3% 240 

Lubbock  V,  Potts,  7  East  447 154 

Ludlow  &  al.  V.  Van  Rensalaer,  1  John. 

95 72 

Lynch  and  Burnett,  12  Eng.  C.  L.  327. . .  2>9 
Lynch  and  Schroyer,  8  Watts  453. . .  235,  240 
Lyon,  &c.,  v.  Boiling,  &c.,  14  Alab.  753. .  522 

Lyons  v.  Miller,  6  Gratt.  427 211,  212 

Mackinwain  and  Jones,  1  Russ.  220 365 

Maclin's  Case,  3  Leigh  809 

620,  621,  622,  623,  624 

Maloney  and  The  People,  1  Parker's  Cr. 

R.  593 627 

Manhattan  Fire  Insurance  Company  and 

Hood,  1  Kernan  532 144 

Markham  v,  Guerrant,  &c.,  4  Leigh  279.  515 
Marks  &  al.  v.  Hill  &  al.,  15  Gratt.  400..     94 

Marks  v.  Morris,  2  Munf.  407 25,  26,  28 

Marine  Ins.  Co.  and  McBride,  5  John.  299,   156 
Marshall  v.  York  Railway  Co.,  73  Eng.  C. 
L.  655 239 


234 


Casbs  Citbd. 


17  QRATT. 


Marstcllcr  v.  Weaver's  adm'x,  1  Gratt.  391 

333,  334,  335 

Martin  v,  Crompe,  1  M.  Ray.  340 4% 

Martin  v,  Greer,  1  Georg-ia  Dec  109 172 

Mason*8  admV  and  Almond   &   wife,  9 

Gratt.  700 175 

Mason's  devisees    v.    Peters'    adm'r,    1 

Munf.  437 540 

Mathias  v.  Mathiaa.  3  Jur.  N.  S.  429 172 

Maury  v.  Shedden,  10  East  540 154 

Maxwell  v,  Mcllvoy,  2  Bibb  211 240 

May  and  Barker,  17  Bng.  C.  L.  426 306 

Mayor  of  the  city  of  Manchester    and 

Scott,  2  Hurl.  &  Nor.  204 379,  242 

Mayor,  Ac,  of  Mobile  and  Dargan,   31 

Alab.  469 382 

Mayor  of  the  city  of  New  York  and  Bailey, 

3  Hill  N.  Y.  531 373 

Mayor  of  the  city  of  New  York  v.  Furze, 

3  Hill  N.  Y.  612 379 

Mayor,  Ac,  v.  Root,  8  Maryl.  95 183 

Mayrant  and  James,  4  Dessau.  591 407 

McBride  v.  Marine  Ins.  Co.,  5  John.  299..  156 
McCarty  &  als.  v.  Roots  &  als.,  21  How. 

U.  S.  432 86 

McCluer  and  Goodwin,  3  Gratt.  291 318 

McClure  v.  Hill,  2  Const.  L.  420 319 

McCoy  and  Parker,  10  Gratt.  594 19 

McDowell  and  Carper,  5  Gratt.  212 389 

McDuffie  and  The  State,  34  New  Hamp. 

523 623 

McFadden  v.  Burns,  Ac,  5  Gray  599 63 

McFarland  v.  Hunter,  8  Leigh  489 206 

McKachen  v.  Dew,  15  Eng.  L.  &  E.  97. ..  304 

McGee  and  Gilchrist,  9  Yerg.  455 319 

Mcllvoy  and  Marshall,  2  Bibb  211 240 

McKee's  heirs  v.  Hann,  9  Dana  170. .....     20 

McLaughlin    and     Commonwealth,     12 

Cush.615 607 

McLaughlin's  adm'r  and  Vance,  8  Gratt. 

289 129 

McLuer's  adm'r  and  Rogers,  4  Gratt.  81.     20 

McNutt  V,  Young,  8  Leigh  542 259,  261 

Mercy  Docks  &  Harbor  Boards  v,  Penhal- 

low  &  others.  Jurist  for  1866,  part  1,  p. 

571 379,380,  383 

Mcrtenst/.  Nottebohms,4Gratt.  163.  212,  542 

Meyer  and  Bazett,  5  Taunt.  824 155 

Miller  and  Davis,  14  Gratt.  1 •. 82 

Miller  v.  Hoi  combe's  ex'or,  9  Gratt.  665. .  303 

Miller  &  wife  v.  Jeffries,  4  Gratt.  472 303 

Miller  and  Lyons,  6  Gratt.  427 211,  212 

MoflFatt  and  Cook,  5  How.  U.  S.  295 77 

Monroe     and  •  Dunlop,    7    Cranch    242 

235,240,  378 

Moodalay  v.  East  India  Company,  1  Bro. 

Ch.   469 381 

Moore  z/.  Hilton,  12  Leigh  1 303 

Moore  and  State,  19  Missouri  369 130 

Moore  and  Taylor,  2  Rand.  563 512 

Morey  v.  The  Town  of  Newfane,  8  Barb. 

645 381 

Morjran  and  Selby,  3  Leigh  577 33,  41 

Morning  Light,  2  Wall.  U.  S.  550 120 

Morris  and  Downe,  3  Hare  394 305 

Morrissey  and  Nicholson,  5  East  384 240 

Morris  and  Marks,  2  Munf.  407 25,  26,  28 

Morrow's  adm'r   v,   Peyton's   adm'r,    6 

Leigh  54 259,  261 

Mosby's  adm'r  &  als.  v,  Mosby's  adm'r, 

9  Gratt.  589 131 

Mower  v,  Inh.  Leicester,  9  Mass.  247 381 


Mundell  and  Kemp,  9  Leigh  12 67 

Murray  v,  Lardner,  2  Wall.  U.  S.  110 81 

Murray  and  Lovejoy,  3  Wall.  U.  S.  1 129 

Murray  v,  Toland,  3  John.  Ch.  569. .  539,  542 
Murtagh  and  Commonwealth,  1  Ashmead 

272 588 

Myers  v.  Wade,  6  Rand.  444 301 

Nebraska  City  v,  Campbell,  3  Black.  U.  S. 

590 486 

Nelson  and  Baugher  &  als.,  9  Gill  299. ...     78 

Nesbitt  and  Brandon,  6  T.  R.  23 531 

New  England  Mar.  Ins.  Co.  and  Wood,  14 

Mass.  31 156 

New  England  Mutual  Marine  Insurance 

Company  and  Dole  &  al.,  6  Allen  334. . 

'. 144,  149 

Newton  v.  Poole,  12  Leigh  112 539 

Newton  and  Reg.,  2  Mood  &  Rob.  503. . .  589 
New   York  and  Liverpool   U.    S.    Mail 

Steamship  Company   v,    Rumball,   21 

How.  U.  S.  372 121 

New  York  and  Virginia  Steamship  Com- 
pany and  Union  Steamship  Company, 

24  How.  U.  S.  313 120 

Nicholas,  &c.,  and  Smith,  8  Leigh  330.. . .     33 

Nicholson  v,  Morrissey,  15  East  384 240 

Noble  and  Archer,  3  Greenl.  418 130 

Norris'  adm'r  and  Layne,  16  Gratt.  236 

499,  500 

Norris  &  Co.  and  Simms,  5  Alab.  42 405 

Northampton  Co.  a»^ Lehigh  Co.,  6  Watts 

&  Serg.  334 185 

Norvell  v,  Wright,  3  Allen  166 238 

Nottebohms    and  Mertens,  4  Gratt.  163 

212,  542 

Ocean  Insurance  Co.  and  Francis,  6  Cow. 

404,  6  Wend.  64  155 

Odlin  V,  Ins.  Co.  of  Penn.,  2  Wash.  C.  C. 

312 156 

Oliver  V,  Picot,  3  How.  U.  S.  333 173 

Ontario  Bank  v,  Bunnell,  10  Wend.  186. .  186 

Orrick  v.  Colston,  7  Gratt.  189. 80 

Owen  and  Thorpe,  5  Beav.  224 171 

Pacific  Mail  Steamship  Co.  and  Hays,  17 

How.  U.  S.  596 186 

Page,  Governor,  v,  Peyton  &  als.,  2  Hen. 

&  Mun.  566 128 

Page  V,  Thompson,  Park  on  Ins.  130  n.     155 

Palmer  and  Smith,  1  Ch.  Cas.  133 166 

Paradine  v,  Jane,  Aleyn  260 146 

Paramore  v.  Taylor,  11  Gratt.  220 620 

Parker's   heirs   v,   Anderson's    heirs,   5 

Monr.  445 20 

Parker  v.  McCoy,  10  Gratt.  594 19 

Patterson    and    Crawford's    ex'ors,     10 

Gratt.  364  348 

Payne  flWi/Rathbun,  19  Wend.   399 123 

Pel  fry  man  &  Randall  and  Rex,  2  Leach 

563 608 

Pelly  V,  Royal  Exchange  Insurance  Co., 

1  Burr.  344 145 

Penhallow   and   others  and  The  Mercy 

Docks  and   Harbor  Board,   Jurist   for 

1866,  part  1,  p.  571 379,  380,  383 

People  V,  Humphrey,  7  John.  314 588 

People  V,  Maloney,  1  Parker's  Cr.  R.  593.  623 

People  and  Schuyler,  4  Comst.  173 131 

People  V,  Spraker  &  als.,  18  John.  390. . .  127 
Perkins'    adm'r  v,    Hawkins'    adm'x,    9 

Gratt.  649 55 

Peters*   adm'r  and  Mason's  devisees,   1 

.  Munf.  437 540 


235 


17  QRATT. 


Casbs  Cited. 


Pettebone  &  al.  v,  James,  25  Miss.  495  . .  407 
Peverly  and  Wilson,  1  Am.  Lead.  Cas. 


661 


236 
Peyton's  adm'r  and  Morrow's  adm'r,  8 

Leigh  54 300,  301 

Peyton  &   als.   and  Page,   Governor,  2 

Hen.  &Mun.  566 128 

Phil,  Wil.  and  Bait.  R.  R.  Co.  v.  Bayless, 

2  Gill  355 182 

Philips  r/.  Belden,  2  Bdw.  Ch.  1 542 

Picot  and  Oliver,  3  How.  U.  S.  333 173 

Pierce's  adm'r  v,  Trigg-'s  heirs,  10  Leigh 

406 19 

Plumb,  &c.,  and  Dennison,  &c.,  18  Barb. 

S.  C.  89 31 

Polly.   Woods  &   Co.  and  Baltimore  and 

Ohio  Kailroad   Company,  14  Gratt.  447  433 

Pond  and  Andrews,  13  Pet.  U.  S.  65 79 

Poole  and  Newton,  12  Leigh  112 539 

Poor  and  Lord,  10  Shepl.  569 522 

Potts  and  Lubbock,  7  Bast  447 154 

Povall  &  als.  and  Turpin,  8  Leigh  93 

66,  78,  79 

Prather    v.     City  of  Lexington,   13  B. 

Monr.  559 338 

Pratt  V,  Wright  &  als.,  13  Gratt.175.  .408,  423 
Preston  v.  Harvey,  2  Hen.  &  Mun.  55. . .  68 
Preston  and  Killiam,  4  Watts  &  Serg.  14.  542 
Price  ««tf  Lightfoot,  4  Hen.  &  Mun.  431.  553 

Prize  Cases,  2  Black.  U.  S.  635 150 

Propeller  Gennessee  Chief  v.  Fitzhugh 

&  als.,  12  How.  U.  S.  443 121 

Proprietors  of  the  Locks  and  Canals  on 

the  Merrimac  and  Riddle,  7  Mass.  169. .  381 
Pryor  v,  Kuhn,  12  Gratt.  615... .  452,462,  464 

Pryor  a«f/ Taliaferro,  12  Gratt.  277 390 

Quarles  v.  Lacy,  4  Munf .  251 512 

Raby  v,  Ridehalgh,  1  Jurist  N.  S.  363. ..  304 

Railroad  v,  Bucks  Co.,  6  Barr.  70 185 

Ratne  v.  The  Bank  of  Virginia,  4  Gratt. 

150 113 

Rathburn  v,  Payne,  19  Wend.  399 123 

Read  and  Fenton,  4  John.  52 588 

Reed  ex  parte,  4  Hill  N.  Y.  572 127 

Reed  v,  Hanna's  ex'ors,  3  Rand.  56 67 

Reifents   Canal  Co.  anflf' Wetherby,   104 

Eng.  C.  L.  2 123 

Reg.  V,  Archer,  2  Moody  C.  C.  283 611 

Reg.  V,  Birch,  1  Den.  C.  C.  185 599 

Regina  r.  Bird   &  Wife,  2  EJng.  L.  &  E. 

428 596,612,615 

Regina  v.  Clark,  47  Eng.  C.  L.  421 579 

Reg.  V,  Ellis*  8  Car.  and  Payne  654 611 

Reg.  V,  Guttridges,  9  Car.  and  Payne  471.  611 
Reg.  V,  Newton,  2  Mood,  and  Rob.  503.. .  589 
Reg.  V,  Siramonsto,  47  Eng.  C.  L.  164. ...  589 
Regina  v.  Watts,  24  Eng.  L.  &  E.  573. .  74,  75 

Rex  V,  Bishop  of  Chester,  1  Str.  624 73 

Rex  V,  Furnival,  Russ.  and  Ry.  445 572 

Rex  V,  Kingston,  4  Car.  and  Payne  387...  581 
Rex  V,  Pelfryman  and  Randall,  2  Leach 

563  608 

Reynolds  and  Cameron,  Cowp.  493 236 

Ricardo  and  Bradley,  21  Eng.  C.  L.  220.  210 

Rice  V,  White,  4  Leigh  474 14 

Richardson  and  Cornwall,  21  Eng.  C.  L. 

446 259 

Richie  and  Bank  United  States,  8  Pet.  U. 

S.  128 20 

Riddle  V.   Proprietors  of  the  Locks  and 

Canals  on  the  Merrimac,  7  Mass.  169  . .  381 
Ridehalgh  and  Raby,  1  Jurist  N.  S.  363. .  304 


Ritchie  and  Atkinson,  10  East  530 157 

Roane's  adm'r  a»^Langdon,  6  Alab.  518.  539 
Robbins  and  Chicago  City,  2  Black.U.  S. 

418 379 

Robertson  v,  French,  4  East  130 145 

Robertson  and  Irvine,  3  Rand.  549 542 

Roberts  v.  Tremayne,  Cro.  Jac.  507- ....  83 
Robinson  and  Atkinson,  9  Leigh  393.. 97,  348 
Robinson  and  Leake,  2  Meriv.  363. .  364,  365 
Rocca  &  al.  and  Steamer  Oregon,  18  How. 

U.  S.  570 121 

Rodgers  and  Furtado,  3  Bos.  and  Pul.  191.  154 
Rogers  v.  McLuer's  adm'r,  4  Gratt.  81. ..    20 

Root  and  Mayor,  Ac,  8  Maryl.  95 183 

Roots  &  als.  and  McCarty  &  als. ,  21  How. 

U.  S.  432 82 

Rose's  adm'r-z'.  Burgess,  10  Leigh  186. ... 

4%,  497 

Rougher  v.  Great  Western  Railroad,  27 

Eng.  L.  &E.  35 443 

Rowton  V.  Rowton,  1  Hen.  &  Mun.  94 —  227 
Royal    Exchange    Insurance    Company 

and  Pelly,  1  Burr.  344 144 

Ruffin  and  Call,  1  Call  333 423 

Rumball  and  New  York  and  Liverpool 

U.   S.    Mail   Steamship    Company,  21 

How.  U.  S.  372 121 

Russell  V,  LangstafFe,  Doug.  513..  .57,  59,  80 
Saddler  and  Archer,  adm'r  of  Tanner,  2 

Hen.  &  Mun.  370 317 

Sally  Magee,3  Wall.  U.  S.  451...  150,  158,  159 

Saltmarsh  v,  Tuthill,  13  Alab.  390 58 

Sample  v,  Wynn,  Busbee  Law  319 259 

Sampson  v.  Coy,  15  Mass.  493 487 

Sangamon   and    Morgan  R.   R.   Co.    v. 

County  of  Morgan,  14  Illinois  163 186 

Satterthwaite  v.  Doughty,  Busbee  Law 

314 72 

Schroyer  v.  Lynch,  8  Watts  453  ...  235,  240 
Schuyler  and  The  People,  4  Comst.  173..  131 
Schuylkill  Nav.  Co.  v.  Comm'rs  of  Berks 

Co.,  1  Jones  Pa.  203 185 

Scott,  Ac,  V,  Cook,  Ac,  4  Monr.  280 228 

Scott  &  al.  and  Douglass,  8  Leigh  43. . .      80 

Scott  &  al.  V.  Jones,  4  Taunt.  865 74 

Scott  V,   Mayor,  Ac,  of  Manchester,   2 

Hurl.  A  Nor.  204 242,  379 

Searles  and  Hatche,  31  Eng.  L.  A  E.  219.    81 

Seeley  v,  Birdsall,  15  John.  267 127 

Selby  V,  Morgan,  3  Leigh  577 33,    41 

Sequeville  and  Bristow,  5  Exch.  275 

62,  70,  75 

Sharpe    v.  Earl  of  Scarborough,  4  Ves. 

538 « 306 

Shedden  and  Maury,  10  East  540  154 

Sherman  A  al.  v,  Gasset  A  al.,  4  Gilman 

521 62,  76,  78 

Shifflet's  Case,  14  Gratt.  652 580,  581 

Ship  John  Frazer  and  Brig  James  Gray, 

21  How.  U.  S.  184 120 

Shugart's  adm'r  v,  Thompson's  adm'r,  10 

Leigh  434 540 

Simeon  v.  Bazett,  2  Mau.  A  Sel.  94 155 

Simmonsto  and  Reg.,  47  Eng.  C.  L.  164. .  589 

Simms  v.  Norris  A  Co.,  5  Alab.  42 405 

Simonds a«^ Goodman, 20 How.  U.  S.343.    81 

Simpson  v.  Hand,  6  Whart.  311 123 

Sktpwith,   Ac,   and  Harvey,    16  Gratt. 

393     497 

Slaughter's  adm'r  a«</ Tutt,  5  Gratt.  364.  130 

Smith's  Case,  10  Gratt.  734   580 

Smith  V.  Betty,  11  Gratt.  752 ' 205 


236 


Casbs  Citbd. 


17  GRATT. 


Smith  and  Brown,  12  Cush.  366 487 

Smith  and  Chapman,  1  Hen.  &  Mun.  240.  363 

Smith  V.  Clay,  Amb.  645 96,  348 

Smith  V,  Cooper,  6  Munf .  401 128 

Smith  Sl  als.  v,  HalU  9  En^.  C.  L.  357... 
236,241,  242,243,  381 

Smith  V,  Nicholas,  &c.,  8  Leigh  330 33 

Smith  V.  Palmer,  1  Ch.  Cas.  133 166 

S.  Carolina  Ins.  Co.  and  Lorent,  1  Nott 

&McC.505 156 

South  Side  Railroad  Company  and  Con- 
don, 14  Gratt.  302 433 

Speiice  and  Decatur  Bank,  9  Alab.  800. . .  80 
Spmgue  and  Toland,  12  Pet.  U.  S.  300. ..  542 
Spraker  &  als.  and  People,  18  John.  390..  127 

Sprangler  v.  Springier,  22  Penn.  454 542 

Springer  aiK/Sprangler,  22  Penn.  454 542 

Spring  V.  Woodworth,  4  Allen  326 407 

State  V,  Bowling,  10  Humph.  52 602 

State  V,  Chaffin,  2  Swan  Ten.  493 602 

State  and  Clark,  12  Georg.  350..  604,  612,  613 

State  and  Cokely,  4  Iowa  477 603 

State  V,  Givens,  6  Texas  344 603 

State  V.  Hodgskins,  19  Maine  155 588 

State  and  Johnson,  17  Texas  515 603 

State  and  Langtry ,  30  Alab.  536 588 

State  V.  Latham,  13  Ired.  Law  33 623 

State  V.  McDuffie,  34  New  Hamp.  523 623 

State  V,  Moore,  19  Missouri  369 130 

State  of  Ohio  and  Stewart,  5  Ohio  241. ..  602 

State  and  Sweeden,  19  Ark.  205 604,  613 

State  V.  West,  1  Wise.  209  588 

State  and  Wilson  and  others,  24  Conn.  57.  573 
Steamer  Oregon  v.  Rocca  Sl  als.,  18 How. 

U.  S.  570 121 

Steam  Navigation  Co.  and  Dowell,    75 

Eng.  C.  L.  195..". 123 

Stenndale  v,  Harkinson,  1  Sim.  393 304 

Sterum  &  al.  and  Colclough,  1  Bligh.  Pari 

Cas.  181 20 

Stevenson  v.  Tavener,  9  Gratt.  398 304 

Stewart  v.  City  of  New  Orleans,  9  La. 

Ann.  461 382 

Stewart  v.  State  of  Ohio,  5  Ohio  241 602 

Stinson,  ex'or  v.  Day  &  Wife,  1  Rob.  435.  515 
St.  Leonards  and  Holliday,  103  Eng.  C. 

L.  192 241 

Stockton  and  Commonwealth,  5  Monr. 

192 130 

Street's  heirs  v.  Street,  11  Leigh  498 540 

Street  v.  Turner,  2  Rand.  480 173 

Stribbling  v.  Bank  of  the  Valley,  5  Rand. 

132 43 

Stnmp*s  ex'ors  and  Deneale,  8  Pet.  U.  S. 

528 540 

Sturges  and  Fullerton,  4  Ohio  St.  529. . ..    80 

Swann  v.  Ligan,  1  McCord,  227 172 

Sweeden  v.  The  State,  19  Ark.  205....  603,  613 
Swigert  an// Broadwell,  7  B.  Monr.  39. . ..  123 

Taliaferro  v.  Pryor,  12  Gratt.  277 390 

Tavener  and  Stevenson,  9  Gratt.  398 304 

Taylor  aurf  Blan ton,  Gilm.  209 512 

Taylor  v.  Moore,  2  Rand.  563 512 

Taylor  and  Paramore,  11  Gratt.  220 620 

Tay1or&  als.  and  Thatcher  &  al.,  3  Munf. 

249 128 

Tazewell's  adm'r  v.  Whittle's  adm'r,  13 

Gratt.  349 539 

Ten  Eyck  and  Hart,  2  John.  Ch.  62 209 

Thatcher  &  al.  v,  Taylor  &  als.,  3  Munf. 

249 128 


Thom  and  Hansbrough's  ex'or,  3  Leigh 

146 120 

Thompson  and  Clough,  7  Gratt.  26 94 

Thompson  and  Page,  Park  on  Ins.  130  n. .  155 
Thompson's  adm'r  and  Shugart's  adm'r, 

10  Leigh  434 540 

Thol-ndike  v,  Boston,  1  Mete.  242 68 

Thornton  v.  Gordon,  2  Rob.  719 206 

Thorpe  v.  Owen,  5  Beav.  224 171 

Toland  and  Murray,  3  John.  Ch.  569.  .539,  542 

Toland  v,  Sprague,  12  Pet.  U.  S.  300 542 

Towers  and  Bristow,  6  T.  R.  35 153 

Townes  v.  Birchett,  12  Leigh  173....  539,  542 
Town  of  Newfanea»f/Morey,  8  Barb.  645  381 

Tremayne  and  Roberts,  Cro.  Jac.  507 83 

Trigg's  heirs  a»(/ Pierce's  adm'r,  10  Leigh 

406 19 

Trustees  of    Lexington    and    Caruther's 

adm'rs,  12  Leigh  610 97,  348 

TnflF  V,  Warman,  94  Eng.  C.  L.  573 123 

Turner  v.  Street,  2  Rand.  408 173 

Turpin  v,  Povall  &  als.,  8  Leigh  93.  .66,  78,  79 

Tuthill  and  Saltmarsh,  13  Alab.  390 58 

Tutt  V.  Slaughter's  adm'r,  5  Gratt.  364. .  120 

Tyree  &  als.  v.  Donnally,  9  Gratt.  64 129 

Union  Steamship  Company  v.  New  York 

&  Virginia    Steamship    Company,   24 

How.  U.  S.  313 120 

Unis  Sl  als.  v,  Charlton's  adm'r  &als.,  12 

Gratt.  484 226 

United  States   v*  Freeman,  3  How.  U.  S. 

556 182 

United  States  v,  Gideon,  1  Minnes.  292. .  623 
United  States  Mining  Co.  and  Crump,  7 

Gratt.  352 303 

Vaden's  Case,  12  Gratt.  717 562,  591 

Van  Pelt  v.  Littler,  4  Cal.  194 131 

Vather  v.  Zane,  6  Gratt.  246 58 

Vaughn  v.  Commonwealth,  17  Gratt.  386 

395,  397 

Viscount  Canterbury  v.  Attorney  Gen- 
eral, 1  Philips  306 240 

Vorhees  and  Conwell,  13  Ohio  523 

235,236,245,  246 

Wade  V,  Leroy,  20  How.  U.  S.  34 486 

Wade  and  Myers,  6  Rand.  444 301 

Waggener  and  Bank  of  the  United  States, 

9  Pet.  U.  S.  378 35,  39 

Wagner,  &c.   and  Baird,  Ac,  7  How.  U 

S.  234 97 

W^akeford  and  Greenwood,  1  Beav.  576. ..  304 
Wallace    &    wife    v,  Dold's   ex'or,  &c.  3 

Leigh  258 515 

Waring  &  ux.  and  King,  5  Esp.  13 258 

Warman  and  Tuff,  94  Eng.  C.  L.  573 123 

Warner's  Case,  2  Va.  Cas.  95  587,  589 

Warwick,    &    Co.  and   Ambler  &  als.,  1 

Leigh  195 175 

Water's  heirs  v,  Harrison  &  wife,  4  Bibb. 

87 226 

Watts  and  Regina,  24  Eng.  L.  Sl  E.  573.. 

74,  75 

Weaver  and  Grisby ,  5  Leigh  191 33 

Weaver's  adm'r  and  Marsteller,  1  Gratt. 

391 333,  334,  335 

Weightman  v.  Corporation   of  Washing- 
ton, 1  Black.  U.  S.  39 242,  418 

West  V,  State,  1  Wise.  209 588 

Whitehorn  v,  Edwards,  1  Ch.  Rep.  173. ..  166 

White  and  Rice,  4  Leigh  474 14 

Whitfield    V,    Le  Despencer,   Cowp.   754 

236,  240,  378 


237 


17  QRATT. 


Casbs  Cited. 


Whittle's  adm'r  and  Tazewell's  adm'r,  13 

Gratt.  349 539 

Wickham,  &c.  v,  Lewis,  Martin  &  Co.,  13 

Gratt.  427 452,  463 

Wigf^ins  V,  Hatha  way  i  6  Barb.  8.  C.  632.  340 
Wildman  and  Butler,  5  Eng.  C.  L.  324. . .  152 
Wilkey  v.  City  of  Pekin,  19  Illinois  160. .  186 
Williamson  and  Bishop,  2  Fairf .  495..237,  247 

Williamson  and  Bolan,  1  Brevard  181 240 

Willis  and  Clay,  8  EJng.  C.  Lr.  103 306 

Willis  V,  Jernegan,  2  Atk.  252 539 

Wilson  V,  Lazier,  11  Gratt.  477 58,  59,  81 

Wilson  V,  Peverly,  1  Amer.  Lead.  Cas. 

661  236 

Winterbottom    v,    Wright,  10    Mees.   & 

Wels.  109 239 

Wise  V,  Lamb,  9  Gratt.  294 205 

Witherly  v.  Regents  Canal  Company,  104 

Jc#ng.  vx.  JLtf.  M»  ••..•.••.•••...••••..•«..  x^o 
Wolf  V.  Horncastle,  1  Bos.  &  Pul.  316. . .  144 


Wolverton's  Case,  16  Ohio  173 588 

Wood  V,  New  England  Mar.  Ins.  Co.,  14 

Mass.  31 156 

Wood  worth  and  Spring,  4  Allen  326 407 

Wright  V.  Nowell,  3  Allen  166 238 

Wright  &  als.  and  Pratt,  13  Gratt.  175 

408,  423 

Wright   and  Winterbottom,  10  Mees.  & 
Wels.  109 239 

Wynne  v,  Jackson,  2  Russ.  351,  3  Cond. 
Eng.  Ch.  144 70.  71 

Wynn  and  Sample,  Busbee  Law  319  ....  259 
York  Railway  Co.  and  Marshall,  73  Eng. 
C.L.655 239 

Young  flff^  Brooke,  3  Rand.  106 5S 

Young  and  Irvine,  1  Sim.  &  Stu.  333. ...  542 

Young  and  McNutt,  8  Leigh  542 259,  261 

Zane  and  Vathir,  6  Gratt.  246 58 

Zumbro  and  Grove,  14  Gratt.  501 390 


238 


DECIDBD  IN  THB 


Sapreme  Coart  of  Appeals  of  Virginia 


Rayfield  &  Wife  v.  Gaines  &  als. 

Apr-ll  Term,  1806,  Richmond. 

I.  WHU— Constraction  of— Case  at  Bar.— C  by  his  will, 
lends  to  his  wife  £,  for  and  during*  her  natural 
life,  all  his  personal  and  real  estate.  At  her  death 
he  gives  the  property  to  be  equally  divided  be- 
tween a  child  living-,  and  one  of  which  his  wife 
was  then  encienU.  After  other  bequests  over  on 
failure  of  issue  of  his  children,  he  says:  It  is  also 
my  desire  that  my  wife  should  never  marry  with- 
oat  entering  into  a  marriage  contract  to  secure 
the  property  for  the  benefit  of  her  and  my  chil- 
dren. Hkij}:  The^  last  clause  does  not  affect  the 
provision  In  favor  of  the  wife,  so  as  to  reduce  her 
interest  upon  her  marriage. 

a.  Sme— Sane.*— Clear  and  unambiguous  provisions 
in  a  will  eifbressly  made  cannot  be  controlled  by 
mere  inference  and  argument  from  general  and 
ambiguous    provisions    in    other  parts    of  the 
wilL 

2  *This  was  a  bill  filed  in  the  Circuit 

court  of  Gloucester  county  in  1859,  by 
William  B.  Gaines,  in  his  own  right,,  and 
as  administrator  of  his  deceased  wife  Ann 
B.  Gaines,  the -daug-hter  of  Lewis  B.  Callis 
deceased,  and  Amanda  Gaines,  an  infant 
child  of  William  E.  Gaines  and  said  Ann 
B.,  by  her  next  friend,  against  William 
Rayfield  and  his  wife  Elizabeth,  and  another 
child  of  Irewis  B.  Callis,  and  others,  to 
have  an  account  of  the  estate,    and  of   the 

*Wllb— Constmction  of.— The  rule  laid  down  in  the 
mladpal  case  that  clear  and  unambiguous  provi- 
sions in  a  will  expressly  made  cannot  be  controlled 
by  mere  inference  and  argument  from  general  and 
UBblguous  provisions  in  other  parts  of  the  will, 
aecms  well  settled. 

The  principal  case  was  cited  as  authority  for  this 
proposition  in  Barksdale  v.  White,  28  Qratt.  228,  and 
fooUnoU  :  Slmmerman  v.  Songer.  29  Oratt.  16,  and 
foot-noli :  Haymond  v.  Jones,  88  Oratt  840 ;  Withers 
T.  Sims,  80  Va.  862  :  Gish  v.  Moomaw,  80  Va.  856, 15  S. 
E.  Rep.  868 :  Gaskins  v.  Hunton.  OS  Va.  581,  28  S.  E. 
Bep.  886  (deeds  also) :  Nye  v.  Lovltt,  02  Va.  715,  24  S. 
E-  Bep.  845  (deed) :  Houser  v.  Ruffner,  18  W.  Va.  255  ; 
Bartlett  v.  Patton,  S3  W.  Va.  80,  10  S.  E.  Rep.  24. 

See  also,  in  accord,  Mooberry  v.  May  re,  2  Munf.  458: 
SUrk  V.  Lipscomb,  80  Gratt.  828,  and  foot-note  :  Bell 
V.  Hamptarey.  8  W.  Va.  1. 18. 

In  (X>Qch  V.  Eastham.  20  W.  Va.  788,  8  S.  E.  Rep.  26. 
Uie  court  said  :  *'When  the  language  of  the  testa- 
tor Is  plain,  and  his  meaning  clear,  the  courts  have 
BoUiUig  to  do  but  to  carry  the  expressed  will  of  the 
^utor  into  effect,  if  it  is  not  inconsistent  with 
»me  rule  of  law.  Whelan  v.  Beilly,  5  W.  Va.  866 : 
Qnham  v.  Graham,  28  W.  Va.  86 ;  SayAeld  v.  0<Um», 
ti  OnOL  1." 


administration  of  the  defendants  as  execu- 
tors of  Lewis  B.  Callis,  and  a  decree  for 
one-third  of  the  estate. 

Lewis  B.  Callis  died  in  the  latter  part  of 
the  year  1840,  iiaving  made  a  will,  which 
was  duly  admitted  to  probate  in  the  County 
court  of  Gloucester.  So  much  of  the  will 
as  was  involved  in  the  decision  of  this  case 
is  as  follows:  **I  lend  to  my  beloved  wife 
Elizabeth,  for  and  during  her  natural  life, 
all  my  personal  and  real  estate,  both  in 
Gloucester  and  Mathews  counties.  Out  of 
the  bonds  that  I  may  leave  yet  due,  I  wish 
her  to  pay  all  my  just  debts.  If  they  are 
not  sufficient,  I  wish  her  to  sell  such  prop- 
erty as  she  pleases  to  make  up  the  defi- 
ciency ;  and  should  there  be  a  surplus  money, 
put  it  out  on  interest  for  the  purpose  of 
supporting  my  child  or  children,  as  the 
case  may  be,  and  schooling  them.  After 
my  wife's  death,  and  the  child  she  is  now 
pregnant  with  should  be  living,  I  then  wish 
the  property  in  her  possession  to  be  equally 
divided  between  that  child  and  my  daughter 
Ann  B.  Callis.  In  the  case  of  the  death  of 
my  child  or  children,  as  the  case  may  be, 
it  or  they  leaving  no  lawful  issue,  it  is  then 
my  request  or  wish  *tHat  my  wife  Eliza- 
beth should  have  all  my  estate  in  fee  sim- 
ple. But  in  case  my  wife  and  my  child  or 
children  all  die,  leaving  no  lawful  issue,  I 
then  wish  the  estate  to  go  to  their  nearest 
relations  by  blood  and  kindred.  It  being 
my  intention  to  utterly  deprive  my  blood 
relations  from   enjoying  or  possessing   one 

cent   of   my  estate   and   possessions, 
3  with  this  exception  :  *that  in  case  my 

wife  and  children  should  all  die  with- 
out lawful  issue,  I  then  wish  that  fifteen 
hundred  dollars  should  be  equally  divided 
among  my  sister's  children  (Eliza  Creigh- 
ton)  of  Middlesex  county.  It  is  also  my 
desire  that  my  wife  should  never  marry 
without  entering  into  a  marriagre  contract 
to  secure  the  property  for  the  benefit  of  her 
and  my  children  or  child,  as  the  case  may 
be.'  " 

The  testator  appointed  his  wife  Elizabeth 
sole  executor  to  settle  up  his  estate,  with- 
out qualifying  or  giving  any  security  for 
her  administration.  In  May,  1841,  Mrs. 
Callis  qualified  as  executrix  of  the  will  of 
the  testator;  and  in  1842  she  married  Wil- 
liam Rayfield,  having  before  her  marriage 
conveyed  all  her  property  in  trust,  that 
Rayfield  should  enjoy  the  profits  during 
their  joint  lives;  and  reserving  to  her  the 
power  of  disposing  of  it  during  the  cover- 
ture, either  by  deed  or  will;  and  if  she 
survived  him,  that  it  should  be  transferred 
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and  paid  back  to  her.  The  plaintiffs,  in 
their  bill,  charged  that  this  deed  was 
intended  to  defeat  the  plain  intent  and 
meaning-  of  the  will  of  Lewis  B.  Callis,  and 
to  deprive  them  of  their  rights :  and  they 
insisted  that  upon  the  marriage  of  Mrs. 
Callis,  the  children,  of  whom  one  wat*  born 
after  the  death  of  the  testator,  were  each  en- 
titled at  once  to  a  third  of  the  whole  estate. 

Ray  field  and  wife  answered  the  bill,  and 
contested  the  construction  put  upon  the  will 
of  Callis  by  the  plaintiffs.  They  insisted 
that  the  female  defendant  was  entitled  to 
the  whole  estate  during  her  life,  the  bonds 
mentioned  in  the  will  not  having  been 
sufficient  to  pay  the  debts  of  the  testator, 
and  that  the  deed  was  only  intended  to  con- 
vey, and  did  only  convey,  her  interest  in  the 
property. 

In  July,    1859,    the    cause    came  on  to  be 
heard,  when  the  court  held  **that  the  testa- 
tor,   Lewis  B.  Callis,  by   the  last  clause  of 
his     will,    so   far    revoked  the    prior 

4  clauses  *thereof  as  to  give  to  his  wife 
and  children,   upon    the   marriage   of 

his  wife  to  the  defendant  Rayfield,  an  equal 
interest  in  his  estate,  both  real  and  per- 
sonal ;  and  that  upon  her  marriage  as  afore- 
said, the  estate  of  the  testator  ought  to  have 
been  divided  into  three  equal  parts,  and  one 
part  thereof  allotted  to  Rayfield  and  wife, 
to  be  held  during  her  life,  and  the  other 
parts  allotted  to  the  two  children."  And 
the  court  made  a  decree  accordingly;  and 
directed  various  accounts  to  be  taken.  From 
this  decree,  Rayfield  and  wife  obtained  an 
appeal  to  this  court. 

Daniel,  for  the  appellants. 
Wellford,  for  the  appellees. 

JOYNES,  J.  Lrewis  B.  Callis  died  in  the 
latter  part  of  1840,  leaving  one  child,  Ann 
B.,  who  subsequently  intermarried  with  the 
appellee  William  E.  Gaines,  and  a  widow 
who  was  enciente  of  another  child,  who  was 
afterwards  born,  and  is  the  appellee  Eliza- 
beth L.  Callis.  The  widow  intermarried  in 
1842  with  William  Rayfield;  and  by  a  mar- 
riage contract,  among  other  provisions  which 
need  not  be  specified,  the  property  which 
Mrs.  Callis  took  by  the  will  of  her  first  hus- 
band was  conveyed  to  a  trustee  for  the  ben- 
efit of  Rayfield,  the  second  husband,  during 
her  life. 

After  the  death  of  Mrs.  Gaines,  the  ap- 
pellee William  E.  Gaines,  in  his  own  right 
and  as  administrator  of  his  deceased  wife, 
and  Amanda  Gaines,  their  daughter,  filed 
their  bill  in  this  cause,  insisting  that,  upon 
the  true  construction  of  the  will  of  Lewis 
B.  Callis,  his  property  became,  upon  the 
second  marriage  of  the  widow,  liable  to 
division  among  her  and  the  children  of 
Callis.  The  court  below  sustained  this 
view,  reciting,  as  the  ground  of  its  opin- 
ion, that  the  last  clause  of  the  will  so  far 
revoked  the  preceding  clauses  that, 
upon    the    second    marriage    of  Mrs. 

5  *Callis,  the  property  became  divisible 
into  three  equal  parts:  one  to  be  held 

absolutely  by  each  child,   and  the   other  to 


be    held  by  the  widow  and  her  second   hus- 
band during  her  life. 

I  am  of  opinion  that  the  court  erred  in 
this  construction. 

The  first  clause  of  the  will  gives  to  the 
widow,  in  clear  and  unequivocal  terms,  a 
life  estate  in  the  entire  property  of  the  tes- 
tator, real  and  personal.  The  only  clause 
which  (leaving  out  of  view  for  the  present 
the  last  clause)  qualifies  this  provision  in 
any  respect,  is  that  which  directs  the 
widow,  who  was  also  the  executrix,  in  case 
there  should  be  ^'a  surplus  money,"  to  put 
it  out  on  interest  for  the  purpose  of  sup- 
porting and  schooling  the  children.  But 
this  clause,  whatever  its  meaning  was,  ap- 
plied only  to  the  '^surplus  money,"  if  there 
should  be  any,  and  did  not  qualify  or  impair 
the  rights  of  the  widow  as  tenant  for  life 
of  the  residue  of  the  property.  There  was 
no  '^surplus  money,"  and  this  clause  may 
be  laid  out  of  view. 

The  clause  upon  which  the  decree  rests  is 
in  the  following  words:  **It  is  my  desire 
that  my  wife  should  never  marry  without 
entering  into  a  marriage  contract  to  secure 
the  property  for  the  benefit  of  her  and  my 
children  or  child,  as  the  case  may  be." 

The  construction  placed  upon  this  clause 
by  the  court  below  gives  it  the  effect  of 
controlling  the  express  provisions  of  pre- 
vious clauses,  in  two  important  particulars: 
1.  It  reduces  the  estate  for  life  in  the  whole 
property,  expressly  given  to  the  widow  by 
a  previous  clause,  to  an  estate  during  widow- 
hood in  two-thirds,  and  an  estate  for  life  in 
only  one-third.  2.  It  converts  the  estate 
in  remainder,  after  the  death  of  the  wife, 
in  the  whole  property,  which  is  expressly 
given  to  the  children  by  a  previous  clause, 
into  an  estate  which,  as  to  two-thirds  of 
the   property,    is  to   take    effect    upon   her 

marriage. 
6  *There  is  certainly  nothing   in  the 

language  of  this  clause  which  re- 
quires such  a  construction.  Indeed,  the 
language  will  not  admit  of  it  without  a  de- 
parture from  its  plain  and  ordinary  sense. 
All  that  can  be  said  is  that  the  intention 
imputed  to  the  testator  iti  the  event  of  the 
second  marriage  of  his  wife,  may  be  in- 
ferred by  argument  from  this  and  other 
parts  of  the  will.  But,  if  entertained,  it 
was  not  expressed;  and  it  can  only  be 
established  by  overthrowing  other  purposes 
distinctly  and  expressly  declared.  Clear 
and  unambiguous  provisions  expressly  made 
cannot  be  controlled  by  mere  inference  and 
argument  from  general  or  ambiguous  pro- 
visions in  other  parts  of  the  will.  Blake  v. 
Bun  bury,  1  Ves.,  Jr.,  R.  194,  note  4,  and 
cases  cited. 

The  manifest  intent  of  the  testator  seems 
to  have  been  that,  in  the  event  of  the  mar- 
riage of  his  wife,  the  property  left  by  him 
should,  by  a  marriage  contract  giving  her 
a  separate  estate,  be  protected  against  her 
second  husband,  into  whose  hands  it  would 
otherwise  pass  by  reason  of  her  life  estate. 
The  property  would  thereby  be  secured  for 
the  testator's  wife  and  children,  according 
to    their  respective   interests     therein,   as 
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provided  by  his  will.  The  language  of  this 
clause  does  not  import  the  bestowal  of  new 
interests  upon  the  wife  or  children,  but  has 
reference  to  interests  already  bestowed,  and 
which  were  to  be  ** secured*'  to  them  in  the 
event  of  the  second  marriage  of  the  wife. 
This  construction  is  consistent  with  every 
other  part  of  the  will,  accords  with  the  lan- 
guage of  the  clause  under  consideration, 
and  satisfies  every  word  of  it. 

It  is  not  difficult  to  surmise  the  views 
which  influenced  the  testator  in  making 
this  provision.  He  had  left  the  support  and 
education  of  his  children  to  be  provided  for 
by  his  wife,  to  whom  he   gave   his   whole 

estate  for  life.  The  second  husband, 
7        who  upon  his  marriage  would  ^become 

entitled  to  the  whole  income,  might 
neglect  these  provisions,  while  a  separate 
estate,  secured  to  the  wife  by  marriage  con- 
tract, would  give  her  the  same  power  of 
providing  for  the  children  as  before  the 
marriage.  The  testator  probably  desired  the 
property  to  be  secured  to  the  children 
because,  though  the  second  husband  would 
have  no  legal  power  to  affect  their  interests 
by  any  act  of  his,  he  might  eloign  or  waste 
the  property  to  their  prejudice. 

■  I  am  of  opinion  that  the  decree  should 
be  reversed,  with  costs,  and  a  decree  en- 
tered dismissing  the  bill,  but  without  costs ; 
and  without  prejudice  to  any  suit  which  the 
appellees  may  be  advised  to  bring  for  the 
purpose  of  ascertaining  the  property  in 
which  they  are  interested,  under  the  will  of 
Lewis  B.  Callis  deceased,  or  of  protecting 
their  interests  therein. 

MONCURK9  Jm  concurred  in  the  opinion 
of  Joynes,  J. 

Decree  reversed. 


8 


*Norris  v.  Johnston. 
April  Term.  1866,  Richmond. 


Wnu-Coostructlon  of.— Testator  liad  twelve  chil- 
dren, six  nnmarrled  daug-liters.  He  directed  his 
estate  to  be  divided  into  twelve  parts,  and  rave  a 
part  to  each  child.  He  then  says :  "It  is  my  will 
and  desire  that  if  any  of  my  children  die  without 
heirs,  for  their  part  to  be  equally  divided  amonirst 
all  of  my  children  then  living-."  Held:  Tbis  is  a 
good  executory  bequest  in  favor  of  the  children 
■urvlvinir  one  dyinsr  without  issue. 

This  was  an  action  of  detinue  in  the  Cir- 
cuit court  of  B^auquier  county,  brought  in 
1857  by  Catherine  Johnston  against  Thomas 
Norris,  to  recover  two  slaves.  At  the  Sep- 
tember term  of  the  court  for  1859  the  parties 
agreed  a  case,  and  submitted  it  to  the  judg- 
ment of  the  court.  The  material  facts  are 
as  follows : 

Prior  to  April,  1802,  Wm.  Norris  departed 
this  life,  having  first  made  his  will,  which 
was  duly  admitted  to  probate  in  the  County 
court  of  Fauquier.  At  the  time  of  his  death 
he  had  twelve  children,  of   whom  six   were 


unmarried  daughters.  He  directed  that  his 
estate  (except  that  he  thereafter  mentioned) 
should  be  divided  into  twelve  parts;  and 
gave  it  among  his  children,  making  some 
special  provisions  foe.  his  unmarried  daugh- 
ters. And  he  then  concluded  with  the  fol- 
lowing provision  :  **It  is  my  will  and  desire 
that  if  any  of  my  children  die  without  heirs, 
for  their  parts  to  be  equally  divided  amongst 
all  my  children  then  living.'* 

One  of  the  slaves  in  controversy  and  the 

mother  of  the  other,   were   allotted  on    the 

division  of  the  estate,  to  EUen  Norris,   one 

of  the  unmarried  daughters,  who  lived 

9  until    *March,    1855,    and   then     died 
unmarried.      In   February,    1855,    she 

conveyed  these  slaves  to  the  defendant. 
At  the  time  of  her  death  the  plaintiff  and 
Mrs.  Craig  were  the  only  two  living  chil- 
dren of  Wm.  Norris,  the  testator,  and  before 
the  suit  was  brought  Mrs.  Craig  died,  and 
bequeathed  her  interest  in  the  slaves  to  the 
plaintiff. 

Upon  the  case  agreed  the  Circuit  court 
rendered  a  judgment  in  favor  of  the  plaintiff, 
for  the  slaves,  or  their  value  as  agreed,  and 
damages  for  detention :  Whereupon,  Thomas 
Norris  obtained  a  supersedeas  to  the  judg- 
ment from  this  court. 

Griswold,  for  the  appellant. 
Spillman  and  Wm.  Green,   for  the   appel- 
lee. 

MONCURE,  J.,  delivered  the  opinion  of 
the  court: 

The  court  is  of  opinion  that  the  clause  in 
the  will  of  William  Norris  in  these  words: 
*'Item — It  is  my  will  and  desire  that  if  any 
of  my  children  die  without  heirs  for  their 
parts  to  be  equally  divided  amongst  all  my 
children  then  living,'*  is  a  valid  executory 
bequest,  being  to  take  effect  in  the  lifetime 
of  a  person  or  persons  in  being  at  the  time 
of  the  testator's  death.  The  word  ** heirs'* 
in  the  clause  means  ^Mssue ;' '  and  the  words, 
**allmy  children  then  living,"  mean  all  his 
children  living  at  the  time  of  the  death  of 
any  of  his  other  children  without  issue. 
Whether  he  contemplated  a  failure  of  issue 
happening  only  at  the  death  of  the  first 
taker,  or  one  that  might  happen  afterwards, 
is  immaterial,  since  by  the  express  terms 
of  the  will,  it  must  happen  in  the  lifetime 
of  some  of  his  children,  otherwise  the  limi- 
tation over  to  his  **children  then  living" 
can  have  no  effect.  Ellen  Norris,  one  of 
the  children  of  the  testator,  having  died 
unmarried  and  without  issue  in  the  lifetime 
of  two  only  of  the  other  children,  to  wit, 
,the  plaintiff  in  the   court   below   and 

10  *another,  they  became  entitled  at  her 
death,    under   the   executory    bequest 

aforesaid,  to  her  portion  of  the  slaves  de- 
rived by  her  under  the  said  will,  which  em- 
braced the  slaves  in  controversy.  And  the 
said  plaintiff,  being  the  last  survivor  of 
the  said  two  survivors,  is  entitled  to  main- 
tain this  action.  The  judgment  of  the 
court  below  is  therefore  affirmed. 

Judgment  affirmed. 


V  R,  17  Gratt— 16 
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11  *Fant  &  als.  v.  Fant,  Who  Sues,  &c. 

April  Term,  1860,  Richmond. 

I.  Bvldence— Bond— Assl^ee  m»  V^ltnesB—Cmae  at  Bar. 

—The  assig'iiee  of  a  bond  transfers  it  for  value, 
without  assig-nment.  but  undertakes  yerbally  to 
guarantee  it  if  the  transferee  calls  upon  him  to 
do  so.  to  enable  him  to  dispose  of  it.  The  trans- 
feree disposes  of  the  bond  without  callinir  for  the 
guaranty.  The  assicrnee  is  no  loag-er  liable  on  the 
promise  to  guarantee,  and  is  not  therefore  an  in- 
competent witness  for  the  holder  against  the  obli- 
gors, 
a.  Same— Same— Same— Same.*— There  being-  a  plea 
of  usury  In  the  transfer  of  the  bond  by  the  oblifiree 
to  the  assifirnee;  if  he  transferred  it  with  the  knowl- 
edg-e  that  there  was  such  usury,  he  was  then  guilty 
of  a  deceit,  and  the  rifht  of  action  arose  upon 
the  transfer  ;  and  if  time  has  barred  that  action, 
the  assignee  is  not  therefore  an  incompetent  wit- 
ness for  the  holder  of  the  bond  ag-alnst  the  obliffors. 

This  was  an  action  of  debt  in  the  Circuit 
court  of  Fauquier  county,  brought  in  the 
name  of  E.  L.  Fant,  for  the  benefit  of  A. 
Schumaker,  against  John  L.  Fant  and  six 
other  persons,  upon  a  bond  for  ten  thousand 
dollars,  executed  by  them  to  the  plaintiff. 
The  bond  bore  date  the  first  day  of  Septem- 
ber, 1846,  and  was  payable  in  five  years, 
with  interest  from  the  date,  payable  semi- 
annually. The  case  was  before  this  court 
in  1859,  and  in  March  of  that  year  the  judg- 
ment which  had  been  recovered  by  the 
plaintiff  was  reversed,  and  the  cause  sent 
back  for  a  new  trial. 

On  the  former  trial  the  issues  were  upon 
the  pleas  of  ** payment**  and  ** usury,**  and 
after  the  case  went  back  to  the  Circuit 
court,  the  defendants  filed  pleas  of  non  est 
factum. 

The  cause  came  on  again   for   trial 

12  in  April,    1860,    when  *the    plaintiffs 
offered  in    evidence   the  deposition  of 

William  D.  Miller,  to  which  the  defendants 
objected,  and  moved  the  court  to  exclude  it 
on  the  ground  that  it  appeared  by  the  dep- 
osition itself  that  Miller  was  an  interested 
witness.  But  the  court  overruled  the  ob- 
jection, and  admitted  the  deposition ;  and 
the  defendants  excepted. 

The  facts  as  taken  from  the  deposition 
are,  that  Miller  being  willing  to  aid  Ed- 
ward Li.  Fant  to  commence  business,  agreed 
to  advance  him  $10,000  for  five  years,  upon 
Fant's  giving  him  satisfactory  security; 
and  this  advance  was  to  be  made  by  Mil- 
ler's giving  him  his  note  payable  in  six 
months.  In  pursuance  of  this  arrangement 
Fant  assigned  to  him  the  bond  sued  upon, 
and  Miller  gave  him  his  note  at  six  months, 
which  he  paid  at  maturity.  On  the  2d  of 
September,  1847,  Miller,  to  aid  H.  H.  Wil- 
liams, who  was  then  in  difficulties,  trans- 
ferred the  bond  to  him  for  other  securities,^ 
and    undertook    verbally    to    guarantee  the 

«Fraud— When    the    Statute    Be^^lns    to    Run.— In 

Thompson  v.  Whltaker  Iron  Co.,  41  W.  Va.  585.  28  S. 
B.  Rep.  7W,  the  court  said ;  "Callis  v.  Waddy,  2 
Mnnf.  511;  Rice  v.  White,  4  Leifirh  474  ;  Cook  v.  Darby, 
4  Munf.  444;  and  FarU  v.  Fant,  17  Gratt.  14,  say  that 
the  statute  runs  from  the  act  of  fraud." 


bond  to  him  if  he  should  call  upon  him  to 
do  so ;  but  Williams  disposed  of  the  bond 
to  Schumaker  without  calling  upon  Miller 
for  his  guaranty ;  and  none  was  ever  given. 
Upon  the  question  of  usury  Miller  states 
emphatically,  that  he  only  received  six 
per  cent,  interest  upon  the  bond ;  that  in- 
terest commencing  from  the  payment  of  his 
note,  and  terminating  when  he  passed  it  to 
Williams;  and  he  states  in  detail  the  mode 
in  which  the  interest  was  adjusted  between 
himself  and  Fant. 

The  jury  found  a  verdict  for  the  plaintiff 
for  the  amount  of  the  bond,  with  interest 
thereon  from  the  first  day  of  September, 
1850,  until  paid;  and  there  was  a  judgment 
accordingly:  and  thereupon  the  defendants 
applied  to  this  court  for  a  writ  of  error  to 
the  judgment;  which  was  granted. 

Griswold,  for  the  appellants. 
Daniel,  for  the  appellee. 

13  *JOYNBS,  J.    The  judgment  in  this 
case  is  founded  on  a  bond  for  $10,000, 

dated  September  1,  1846,  and  payable  five 
years  after  date,  with  interest  from  date,  to 
Edward  L/.  Fant  or  order.  On  or  about  the 
15th  of  September,  1846,  Fant  assigned  the 
bond  to  Miller  for  value.  Miller  held 
the  bond  until  the  second  day  of  September, 
1847,  when  he  transferred  it  for  value  by 
delivery,  but  without  endorsement,'  to  Wil- 
liams. Williams  subsequently  assigned  it 
to  Schumaker,  for  whose  benefit  the  present 
suit  was  brought.  The  pleas  were  payment, 
usury,  and  non  est  factum.  The  deposition 
of  Miller  was  read  in  evidence  on  behalf  of 
the  plaintiff,  though  objected  to  by  the  de- 
fendant on  the  ground  that  it  showed  upon 
its  face  that  Miller  was  incompetent  to  tes- 
tify on  the  ground  of  interest.  The  cor- 
rectness of  this  decision  is  the  only  question 
before  this  court. 

There  would  seem  to  be  only  two  grounds 
upon  which  Miller's  competency  can  be 
objected  to,  and  I  do  not  think  that  either 
of  these  can  be  maintained. 

1.  When  Williams  obtained  the  bond  from 
Miller,  his  objec*  was  to  raise  money  upon 
it  to  relieve  his  embarrassments,  and  Miller 
agreed  to  give  him  a  guaranty  of  it  if  he 
should  demand  it.  The  object  of  both  par- 
ties in  this  arrangement,  as  may,  I  think, 
be  fairly  inferred  from  all  the  facts,  was 
to  enable  Williams  to  effect  a  negotiation 
of  the  bond  on  satisfactory  terms.  If  Wil- 
liams could  not  effect  a  satisfactory  negoti- 
ation without  Miller's  guaranty.  Miller 
was  to  give  his  guaranty  when  demanded. 
But  if  the  negotiation  should  be  effected 
without  the  guaranty,  then  Miller  was  no 
longer  bound  to  give  it,  because  the  object 
for  which  alone  it  was  to  be  given  had  been 
accomplished  without  it. 

I  think,   therefore,    that    when    Williams 

succeeded  in  passing   off   the  bond  without 

having  called  for  Miller's  guaranty,  he  had 

no  longer  any  right  to  call  upon  Miller 

14  *to  give  a  guaranty ;  and  such  I  infer 
from    Miller's   statement  was  his  un- 

derstandng.     It  follows  that   as  Miller  was 
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no  longer  subject  to  any  liability  on  account 
of  this  agreement  with  Williams,  he  was 
not  incompetent  on  this  ground. 

2.  It  appears  that  the  controversy  under 
the  plea  of  usury  had  reference  to  the  trans- 
action between  Fant  and  Miller,  in  which 
the  bond  passed  from  the  former  to  the  lat- 
ter. If  there  was  usury  in  that  transaction, 
therefore.  Miller  was  cognizant  of  it;  and 
when  he  passed  the  bond  to  Williams,  as 
one  to  which  he  had  a  valid  title,  he  was 
gnilty  of  a  deceit  which  made  him  liable  to 
Williams,  although  he  did  not  endorse  the 
bond.  But  if  Miller  was  liable  on  this 
ground,  the  right  of  action  against  him  oc- 
cnrred  at  the  time  the  deceit  was  practiced 
(Rice  V.  White,  4  Leigh  474),  and  was 
barred  by  the  statute  of  limitations  long 
before  his  deposition  was  taken.  And  as  a 
liability  against  which  a  witness  may  pro- 
tect himself  by  a  plea  of  the  statute  of 
limitations,  will  not  disqualify  him  (1 
Greenleaf  Evid.  |  4J0),  it  follows  that  Mil- 
ler was  not  incompetent  on  this  ground. 

I  am  of  opinion  that  the  judgment  should 
be  affirmed. 

MONCUKE,  J.,  concurred  in  the  opinion 
of  Joynes,  J. 

Judgment  affirmed. 


15 


*London8  v.  Echols  &  als. 
April  Term,  I860,  Richmond. 


I.  Judicial  Sales— Validity  of— PurchaMr  Must  Be  a 

Pwty.*— In  a  suit  for  the  sale  of  Infants'  lands, 
a  sale  having'  been  made  and  confirmed,  and  a 
conveyance  made  to  the  purchaser;  he  must  be 
broQjrbt  before  the  court  as  a  party,  before  the 
court  will  enquire  into  the  validity  of  the  sale. 

a.  Saiae— Sane— Same— Appellate  Practice.— if  in  such 
a  case  an  appeal  is  allowed  before  the  purchaser 
Ls  made  a  party  in  the  cause,  it  will  be  dismissed 
asimprovidently  awarded,  and  the  cause  sent  back 
for  farther  proceedings. 

In  March,  1861,  Robert  J.  Echols,  in  his 
own  right  and  as  guardian  of  I^ewis  P., 
Sterling  C,  and  Susan  V.  London,  infant 
children  of  John  J.  lK>ndon  deceased,  filed 
his  bill  in  the  Circuit  court  of  Nelson 
county,  for,  among  other  things,  the  sale 
of  the  real  and  personal  estate  of  his  wards. 
The  real  estate  consisted  of  a  large  tract  of 
land  on  James  river  in  the  county  of  Nel- 
son, containing  fifteen  hundred  and  forty- 

•Jodicial  5ales— Validity  of-l>UTCha<er  Hast  Be  a 

'•■rty.— In  Heermans  v.  Montague  (Va.),  20S.  E.  Rep. 
W(.  the  court  said:  ''While  purchasers  at  Judicial 
sales  are  universally  regarded  as  parties  to  the  suit 
QQder  a  decree  in  which  they  purchased,  yet,  unless 
they  are  already  otherwise  parties,  the  mere  fact  of 
their  beinff  purchasers  does  not  bring-  them  suffl- 
cleotly  before  the  court  to  make  it  proper  to  render 
a  decree  affecting'  their  interests  without  any  fur- 
ther notice  to  them.  Parker  v.  McCoy,  10  Qratt  594; 
Roghes  V.  Johnston,  ISQratL  479;  Pierce's  Adm'r  v. 
Trigg's  Heirs,  10  Itclgh  406;  Londont  v.  EelioU,  27 
Gt9U.  0.**  See  also,  principal  case  cited  as  to  this 
point  in  Estill  v.  McCllntlc,  11  W.  Va.  484. 


five  acres,  called  ** Soldier's  Joy,"  and  a 
house  and  lot  in  the  city  of  Richmond ;  and 
the  personal  estate  embraced  some  sixty 
slaves.  The  bill  made  the  children  of  John 
J.  L/ondon  deceased,  Mrs.  Kchols,  who  was 
his  widow  and  had  married  the  plaintiff, 
and  the  trustees  in  her  marriage  settlement, 
and  Daniel  H.  London,  William  A.  London, 
James  Higginbotham  and  wife,  Tirza  Lon- 
don, Winston  Woodruff  and  wife,  and  George 
W.  Davis  and  wife,  defendants,  Daniel  H. 
London,  and  those  named  after  him  being 
made  parties  as  the  persons  who  would  be 
entitled  to  the  estate  of  the  infants,  if  they 
died  under  the  age  of  twenty -one  years. 

16  *At  the  March  rules  1861,  the  plain- 
tiff's bill  was  taken  for  confessed,  as 

upon  service  of  process  returned  executed, 
unless  the  defendants  should  appear  at  the 
next  rules  and  file  their  answers ;  and  at 
the  April  rules  the  defendants  still  failing 
to  appear  and  file  their  answers,  the  bill 
was  taken  for  confessed  and  the  cause  set 
for  hearing.  At  the  October  rules  1862,  on 
the  motion  of  the  plaintiff,  S.  H.  Loving 
was  appointed  guardian  ad  litem  of  the  in- 
fants to  defend  them  in  this  cause. 

James  Higginbotham  and  the  trustees  of 
Mrs.  Kchols  filed  their  answers,  and  a  for- 
mal answer  was  put  in  by  the  guardian  ad 
litem,  but  was  not  sworn  to. 

In  November,  1862,  evidence  was  taken 
upon  interrogatories  agreed  upon  and  signed 
by  Loving  as  the  guardian  ad  litem  of  the 
infants,  and  the  counsel  of  the  plaintiff,  in 
relation  to  the  propriety  and  expediency  of 
a  sale  of  the  real  estate  and  slaves ;  and  this 
evidence  was  strong  to  show  that  the  inter- 
est of  the  infants  required  it. 

By  a  written  agreement,  bearing  date  the 
12th  of  November,  1862,  Echols  made  a  sale 
of  the  Soldier's  Joy  tract  of  land  to  Dr. 
Peachy  H.  Gilmer,  for  the  sum  of  fifty-two 
thousand  five  hundred  dollars;  of  which 
there  was  to  be  paid  in  cash  when  a  good 
and  clear  title  was  made,  twenty  thousand 
dollars,  with  the  privilege  of  paying  at  the 
same  time  an  additional  sum  of  three  or 
ten  thousand  dollars ;  and  for  the  residue 
Dr.  Gilmer  was  to  execute  his  bonds  on  six 
years'  time,  in  equal  annual  payments, 
bearing  interest  from  the  date  of  the  deed, 
to  be  paid  annually,  with  a  lien  upon  the 
land  to  secure  the  credit  payments.  This 
sale  was  conditional  upon  its  being  approved 
and  confirmed  by  the  court. 

At  a  special  term  of  the  court  held  on  the 

19th    of   November,    1862,    the   cause   came 

on   to   be    heard    (as  recited  in  the  decree), 

as  having  been  regularly  set  for  hearing  at 

the  rules   against   Daniel  H.  LondAi, 

17  William  A.  London,  *Davis  and  wife, 
and  Woodruff  and  wife,  and  upon  the 

answers  of  James  Higginbotham,  the 
trustees  of  Mrs.  Echols  and  of  the  guardian 
ad  litem,  and  upon  the  bill,  exhibits  and 
depositions.  And  the  court  was  of  opinion 
and  decided  that  it  was  manifestly  the  in- 
terest of  the  infant  defendants  and  all  con- 
cerned that  the  real  and  personal  estate  in 
the  proceedings  mentioned  should  be  sold, 
and  the  proceeds  thereof  invested  in  interest 
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bearing  stocks.  "And  it  appearing  to  the 
V court  that  the  plaintiff,  pending  this  suit, 
to  wit,  on  the  12th  instant,  has  negotiated 
a  provisional  sale  of  the  Soldier's  Joy  estate 
situated  in  this  county,  containing  fifteen 
hundred  and  forty-five  and  a  quarter  acres, 
to  Peachy  H.  Gilmer,  at  the  gross  sum  of 
fifty-two  ,  thousand  five  hundred  dollars ; 
twenty  thousand  dollars  of  which  sum  to  be 
paid  when  a  good  and  clear  title  is  made 
him,  and  for  the  residue  to  execute  six  sev- 
eral bonds  for  equal  sums,  payable  in  one, 
two,  three,  four,  five  and  six  years,  with 
interest  from  the  date  of  the  deed  conveying 
him  title,  and  a  lien  reserved  in  the  deed 
for  unpaid  purchase  money,  and  moreover 
that  the  said  Gilmer  is  to  pay  annually 
the  interest  upon  the  whole  purchase  money 
\o  be  secured  by  the  said  bonds,  the  court 
doth  in  all  things  ratify  and  confirm  the 
said  sale,  and  will  proceed  as  hereinafter 
provided,  to  execute  the  same.  The  court 
doth  therefore  adjudge,  order  and  decree, 
that  so  soon  as  the  said  Peachy  H.  Gilmer 
shall  deposit  the  sum  of  twenty .  thousand 
dollars  in  the  Citizens'  Savings  Bank  of 
I^ynchburg  to  the  credit  of  this  suit,  and 
execute  his  bonds  for  the  deferred  payments 
to  the  plaintiff  as  commissioner  of  this 
court,  and  deposit  the  same  with  the  papers 
in  this  cause,  then  the  court  appoints  Robert 
Whitehead  a  commissioner  to  convey  the 
legal  title  of  said  land  to  the  said  Peachy 
H.  Gilmer  (reserving  the  lien  aforesaid), 
in  which  deed  the  defendant  Maria  W. 
Echols  must  unite. '  *  The  decree  then 
18  proceeded  *to  authorize  the  sale  of  the 
house  and  lot  in  Richmond,  and  the 
slaves,  with  directions  to  deposit  the  pro- 
ceeds of  sale  in  the  Citizens*  Savings  Bank 
of  Lynchburg. 

In  April,  1863,  Echols  reported  to  the 
court,  that  Dr.  Gilmer  had  deposited 
twenty-five  thousand  dollars  in  the  Citizens 
Savings  Bank  of  Lynchburg,  and  had  ex- 
ecuted his  six  bonds  for  the  balance  of  the 
purchase  money,  according  to  the  terms  of 
the  decree ;  and  that  Robert  Whitehead  had 
executed  and  delivered  to  Gilmer  a  deed  for 
the  land,  in  which  a  lien  for  the  unpaid 
purchase  money  was  reserved;  and  in 
which  the  plaintiff  and  his  wife  had 
joined.  And  the  cause  coming  on  again 
to  be  heard  on  the  28th  of  April,  1863,  this 
report,  as  well  as  the  report  of  the  sale  of 
the  slaves,  was  confirmed. 

Daniel  H.  London  for  himself,  and  as 
next  friend  of  the  infants,  and  the  other 
heirs  of  these  infants  having  in  April,  1864, 
given  a  notice  to  Echols  that  they  would 
move  the  judge  in  vacation  to  set  aside  the 
decrees  made  in  this  cause  for  irregularities 
in  the  proceedings,  in  October,  1864,  Echols 
filed  an  amended  bill  for  the  purpose  of 
correcting  these  irregularities;  and  he  took 
testimony  to  prove  the  expediency  of  the 
sale  he  had  made  to  Dr.  Gilmer. 

The  motion  of  which  notice  was  given 
was  not  made,  but  London,  as  the  next 
friend  of  the  infants,  applied  to  this  court 
for  an  appeal  from  the  decrees  of  the    19th 


of  November,  1862,  and  the  28th  of  April, 
1863 ;  which  was  allowed. 

John  Howard  and  Green,  for  the  appel- 
lants. 

Grattan,  Macfarland  and  N.  Howard,  for 
the  appellees. 

The  only  question   discussed  by  the 

19  council  or  decided  *by  the  court,  was, 
whether  the   court  would  decide  upon 

the  objections  to  the  decrees  taken  in  the 
petition  of  appeal,  in  the  absence  of  the 
purchaser. 

JOYNES,  J.,  delivered  the  opinion  of  the 
court: 

The  court  is  of  opinion  that  this  case  is 
ruled  by  that  of  Hughes  and  wife  v.  John- 
ston, 12  Gratt.  479.  The  interests  of  all 
parties  will  be  best  promoted  by  remanding 
the  case  to  the  Circuit  court,  to  be  there 
further  proceeded  in,  after  the  purchaser  of 
the  *  ^Soldier's  Joy"  estate,  and  those  claim- 
ing under  him,  if  any,  and  all  other  parties 
interested,  shall  have  been  brought  before 
the  court.  Then  the  alleged  irregularities 
of  the  proceedings  can  be  investigated  upon 
the  evidence  now  in  the  cause,  and  snch 
other  as  any  of  the  parties  may  produce, 
and  may  be  corrected,  if  they  admit  of  cor- 
rection; defective  proof  may  be  supplied, 
as  far  as  may  be  proper ;  any  accounts  may 
be  taken  which  may  be  necessary  to  do  jus- 
tice between  the  parties.  And  the  court, 
with  all  the  facts  and  all  the  parties  inter- 
ested before  it,  can  determine,  without  the 
risk  of  injustice,  whether  the  sale,  which  is 
the  main  subject  of  controversy,  should 
stand  or  be  set  aside. 

It  would  be  contrary  to  natural  justice, 
and  to  the  practice  which  has  prevailed  in 
like  cases,  to  conclude  the  purchaser,  whose 
purchase  has  been  confirmed  and  consum- 
mated by  a  conveyance  of  the  title,  by  a 
decision  of  these  questions  before  he  has 
been  brought  before  the  court.  The  jAir- 
chaser  was  brought  before  the  court  by  sup- 
plemental proceedings  in  Pierce's  adm'rs 
V.  Trigg's  heirs,  10  Leigh  406,  and  in 
Parker  v.  McCoy,  10  Gratt.  594,  as  well  as 
in  Hughes  and  wife  v.  Johnston,  12  Gratt. 
479,  before  cited;  while,  in  Huston's  adm'r 
V.  Cantrill,  11  Leigh  13iS;  Cocke's  adm'r  v. 
Gilpin,  1  Rob.  R.  2i5,    and   Buchanan 

20  V.  Clark,  10  Gratt.  164,  there  *was  no 
necessity    to  resort   to   supplemental 

proceedings,  because  the  purchaser  was 
already  a  party  in  the  cause.*  See  also 
Bank  United  States  v.  Ritchie,  8  Peters  R. 
128;  Colclough  v.  Sterum  &  al.,  3  Bligh  P. 
Cas.  181;  Coger  v.  Coger,  2  Dana's  R.  270; 
McKee's  heirs  v.  Hann,  9  Dana's  R.  526; 
Parker's  heirs  v.  Anderson's  heirs,  5Monr. 
R.  445. 

It  is,  therefore,  adjudged,  ordered  and 
decreed,  that  the  appeal  in  this  case  be  dis- 
missed    as     improvidently     allowed,     that 

*Note  by  the  Judsre.  Sacb  was  the  case  also  ot 
Rodgert  v.  MeCluer'$  adm'r,  4  Oratt.  81,  as  I  hare 
ascertained  from  tbe  orlfirlnal  papers.  Noifsinger 
was  the  purchaser. 


nd 
is-  J 


244 


17  GRATT. 


Brockbnbroxtgh's  Ex'ors  V,  Spindle's  Adm'rs. 


21,22 


Daniel  H.  London,  the  next  friend  of  the 
appellants,  who  are  infants,  pay  to  the  ap- 
pellees their  costs,  and  that  the  cause  be 
remanded  to  the  Circuit  court  to  be  there 
further  proceeded  in  according  to  the  fore- 
going opinion,  in  order  to  a  final  decree. 

Appeal  dismissed  as.  improvidently  al- 
lowed.   

21       'Brockenbrough's  Ex'ors  v.  Spindle's 

Adm'rs. 

April  Term.  1866,  Richmond. 

I.  Usary— Statutes— Construction  of.*— Tbe  10th  sec- 
tion, chapter  141,  Code  of  1860,  authorizinir  a  debtor, 
by  bill  reqalrlnir  no  discovery  of  the  defendant, 
to  pray  an  injunction  to  preyent  the  sale  of  prop- 
erty conveyed  to  secure  the  payment  of  money  or 
other  thinff,  borrowed  at  usurious  interest,  &c., 
was  deslirned  to  adopt  the  principle  of  the  case  of 
Marks  v.  Morris,  3  Mnnf.  407,  which  had  been  over- 
ruled by  the  Bank  of  Washinffton  v.  Arthur,  8  Oratt. 
173,  and  Bell  v.  Calhoun,  8  Id.  22,  and  therefore 
permits  such  bill  to  be  filed  against  the  represen- 
tatives of  the  lender  after  his  death. 

a.  5«ae—5niiie— Relief  of  Borrower. t— Where  a  bor- 
rower is  entitled  to  relief  under  this  section  of  the 
statute,  he  is  to  be  relieved  from  the  whole  debt, 
both  principal  and  interest,  and  not  merely  the 
UBuriouB  excess. 

J.  5«Be  — 5«me— Ponctlon  of  Issue. t— The  issue, 
''whether  or  no  the  transaction  be  usurious," 
directed  by  this  section  to  be  made  by  the  court 
and  tried  at  its  bar  by  a  Jury,  is  the  sole  object  and 
not  an  incident  of  the  suit.  Its  purpose  is,  not  to 
inform  the  conscience  of  the  court,  but  to  conclude 
the  question  of  fact;  and  the  court  is  bound  to 
decree  in  accordance  with  the  verdict,  unless  for 
rood  cause  a  new  trial  be  granted. 
Semble. 

The  better  practice  is,  that  all  proceedings  un- 
der this  statute.  Including  the  tiial  of  the  issue 
should  be  had  in  chancery,  although  In  this  case 
the  issue  was  tried  on  the  law  side  of  the  court, 
and  such  practice  upheld.  v 

HJsury— Statutes— Construction  of.— See  the  prin- 
cipal case  cited  and  approved  in  the  following' cases: 
Tamer  v.  Turner.  80  Va.  882;  Bel  ton  v.  Apperson,  26 
Gratt.  218;  Davis  v.  Demming,  12  W.  Va.  270. 

tSune— Seme— Relief  of  Borrower.— For  the  proposi- 
tion that,  under  section  10,  chapter  141,  Code  of  1860, 
when  the  borrower  is  entitled  to  relief  he  is  to  be 
relieved  from  the  whole  debt,  both  principal  and 
interest  and  not  merely  from  the  usurious  excess, 
the  principal  case  is  cited  and  approved  in  Davis  v. 
Demmiuff,  12  W.  Va.  278.  Bot  see  S  2818,  Code  of  1887, 
where  this  rule  is  modified. 

tSuoie—SeiBe— Function  of  issue.— For  the  proposi- 
tion that,  an  Issue  under  section  10,  ch.  141  Code,  1860, 
may  be  tried  on  either  the  law  or  equity  side  of  the 
court,  the  principal  case  is  cited  and  approved  in 
Ayrcs  V.  Bobins,  80  Gratt.  120.  In  Vanarilder  v. 
HofiCman,  22  W.  Va.  6,  it  is  said:  "If  the  appellee  is 
correct  that  his  bill  entitles  him  to  the  benefit  of 
the  said  tenth  section,  then,  of  course,  there  was  no 
error  in  directing  the  issue,  because,  under  that 
section  the  plaintiff  is  entitled  as  a  matter  of  right 
to  an  issue.  Brockenbrough  v.  Spindle,  n  Oratt.  21; 
DavU  V.  Demmlng,  13  W.  Va.  246." 


4.  Sane— Proof  of.$— It  is  the  established  rule  of  this 
court  that  to  convict  a  person  of  usury,  the  usury 
must  be  proved  beyond  a  rational  doubt  to  the 
contrary. 

5.  Same— Case  at  Bar.— S,  in  urgent  need,  asks  G 
where  he  can  get  money.  G  applies  to  B,  and  is 
told  by  B  that  he  has  no  money  to  lend.  Believing 
that  Virginia  state  stock  would  relieve  S.  it  is 
suiTffested  by  G  that  such  stock  would  answer  in 
lieu  of  money ;  to  this  proposal  B  replies  that  he 

mlffht  perhaps  accommodate  S.  and  G  in- 
22  forms  *S  of  what  B  said.  Subsequently  B 
caused  the  required  amount  of  stock  to  be 
transferred  in  accordance  with  the  direction  of  S, 
who  executes  to  B  his  bond  for  811,000.  payable 
three  years  after  date  with  legal  Interest  The 
sum  of  811,000  was  the  sMr  value  of  the  stock,  while 
its  cash  market  value,  at  the  time,  was  but  181  in  the 
hundred.    Held: 

The  transaction  was  a  fair  sale,  and  not  a  device  to 
cover  an  usurious  loan  of  money.  The  case  not 
distinguishable  in  principle  from  Selbv  v.  Moroan^ 
8  lieig'h  vn,  which  is  approved  and  confirmed. 

6.  Usury— Question  of  luiwand  Pact— Appellate  Prac- 
tice. I— The  question  of  usury  is  a  question  of  law 
and  fact;  and  the  facts  being  ascertained,  it  is  for 
the  court  to  determine  whether  they  constitute 
usury.  And  the  appellate  court  will  pass  upon  the 
question  either  upon  an  instruction  setting  out  the 
facts  proved  and  asking  the  court  to  instruct 
the  Jury  that  they  do  not  constitute  usury,  or  upon 
a  motion  for  a  new  trial,  where  the  court  certifies 
the  facts  proved. 

This  is  the  first  case  which  has  come  to 
this  court  arising  under  the  10th  section  of 
chapter  141  of  the  Code,  p.  625,  which  is  as 
follows : 

**Uponabill  requiring  no  discovery  of 
the  defendant,  but  praying  an  injunction 
to  prevent  the  sale  of  property  conveyed  to 
secure  the  re-payment  of  a  sum  of  money 
or  other  thing,  borrowed  at  usurious  inter- 
est, the  court  shall  cause  an  issue  to  be 
made  and  tried  at  its  bar  by  a  jury,  whether 
or  no  the  transaction  be  usurious ;  on  the 
trial  of  such  issue,  neither  the  bill  nor  the 
answer  shall  be  given  in  evidence.  If 
the  jury  find  the  transaction  usurious,  then 
the  same  relief  shall  be  given,  as  if  the 
party  claiming  under  the  conveyance  had 
resorted    to    the   court  to    make    his    claim 


{Sane— 3anie— Proof  of.— Upon  the  proposition  laid 
down  in  the  seventh  headnote  of  the  principal  case, 
that,  to  convict  a  person  of  usury,  the  usury  must 
be  proved  beyond  a  rational  doubt  to  the  contrary, 
the  principal  case  Is  cited  and  approved  in  the  fol- 
lowing cases:  Swayne  v.  Riddle,  87 W.  Va.  201, 16  S.  E. 
Rep.  518:  Vangilder  v.  Hoffman.  22  W.  Va.  18;  Hall 
V.  Norfolk,  etc.,  R.  Co.,  44  W.  Va.  40.  28  S.  E.  Rep.  7.V}; 
Turpln  V.  Sledd,  28  Gratt  240;  Town  of  Danville  v. 
Pace.  26  Gratt  21;  Ward  v.  Comett  01  Va.  683,  22  S. 
E.  Rep.  404;  Ware  v.  Bldg.  Assoc,  95  Va.  684,  20  .S. 
E.  Rep.  744. 

I  Same— Question  of  Law  and  Fact— Appellate  Prac- 
tice.—That  the  question  of  usury  is  one  of  law  and 
fact  see  the  principal  case  cited  and  approved  in 
Brummel  &  Co.  v.  Enders,  18  Gratt.  873. 

See  upon  the  question  of  Usury,  monographic  note 
on  ''Usury"  appended  to  CX)ffman  v.  Miller,  26  Gratt 
696. 
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available.  But  the  court  may  grant  new 
trials,  as  in  other  cases." 

In  conformity  with  this  section,  and  for 
the  purpose  of  obtaining-  the  benefit  there- 
of, S.  W.  Spindle's  administrators  filed 
their  bill  in  the  Circuit  court  of  Essex, 
charging  that  a  bond,  executed  by  their 
intestate  to  Austin  Brockenbrough,  for 
eleven  thousand  dollars,  bearing  date 

23  the  *15th  day  of  June,  1857,  payable 
three  y^ars  after  date,  with  legal  in- 
terest thereon,  payable  semi-annually  on 
the  first  day  of  July  and  first  day  of  Janu- 
ary, respectively,  and  a  deed  of  trust  bear- 
ing the  same  date,  conveying  land  and 
slaves  to  secure  the  payment  of  the  said 
bond,  were  executed  for  money  loaned  by 
Brockenbrough  to  Spindle,  at  a  greater  rate 
of  interest  than  that  allowed  by  law,  and 
were  therefore  usurious  and  void;  making 
Brockenbrough 's  executor  and  executrix 
and  the  trustee  in  the  deed  defendants  to 
the  bill,  but  requiring  no  discovery  of  them ; 
and  praying  an  injunction  to  prevent  a 
sale  under  the  said  deed,  and  that  an  issue 
might  be  made  by  the  court  and  tried  at  its 
bar  by  a  jury,  whether  or  no  the  aforesaid 
transaction  was  usurious.  The  injunction 
was  awarded. 

To  this  bill  Brockenbrough 's  executor  and 
executrix  filed  their  answer;  denying  that 
the  said  bond  and  deed  of  trust  were  given 
for  money  loaned,  or  that  there  was  any 
usury  whatever  in  the  transaction ;  but 
averring  that  they  were  given  for  state 
stock  bona  fide  sold  at  par  by  Brockenbrough 
to  Spindle.    The  plaintiffs  replied  generally. 

The  cause  coming  on  to  be  heard  on  the 
bill,  answer,  replication  and  exhibits,  the 
court  decreed  that  a  jury  be  impaneled  at 
its  bar  to  try  and  determine  whether  the 
bond  and  deed  of  trust  aforesaid  were  or 
were  not  executed  upon  a  usurious  consid- 
eration. The  issue  was  tried  on  the  law 
side  of  the  court,  and  the  jury  found  that 
the  bond  and  deed  of  trust  were  executed 
upon  a  usurious  consideration.  On  the 
motion  of  Brockenbrough 's  executor  and 
executrix  to  set  aside  the  verdict  and  grant 
them  a  new  trial  on  the  ground  of  after 
discovered  evidence,  the  verdict  was  ac- 
cordingly set  aside  and  a  new  trial  granted. 
Upon  the  new  trial  the  jury  found  a 

24  similar  verdict.     *The   executor   and 
executrix   of   Brockenbrough,    on  the 

trial  asked  for  five  instructions  to  the  jury, 
the  third  of  which  and  also  the  first,  with 
a  slight  modification,  were  given ;  but  the 
second,  fourth  and  fifth  were  refused;  and 
they  excepted.  After  the  verdict  was  ren- 
dered, the  said  executor  an^exccutrix  moved 
the  court  to  set  aside  the  verdict  and  award 
a  new  trial,  which  motion  was  overruled ; 
and  they  again  excepted;  and  on  their  mo- 
tion the  court  certified  the  facts  proved  at 
the  trial.  The  facts  are  stated  by  Judge 
Moncure  in  his  opinion. 

The  second  and  fourth  instructions  are 
not  noticed  by  this  court,  and  therefore 
need  not  be  stated.  The  fifth  instruction, 
after  setting  out  the  evidence  substantially 
as  it  was  certified  by   the    judge,    and  as  it 


is  given  in  the  opinion  of  Judge  Moncure, 
asked  the  court  to  instruct  the  d^^  ^^  ^o^' 
lows:  ** Unless  there  be  other  evidence  to 
show  that  the  bond  and  deed  of  trust  in  the 
issue  mentioned  were  executed  on  a  usurious 
consideration,  that  they  must  find  that  the 
said  bond  and  deed  of  trust  was  not  executed 
upon  a  usurious  consideration." 

The  proceedings  on  the  trial  of  the  issue 
having  been  certified  from  the  law  to  the 
chancery  side  of  the  court,  the  cause  came 
on  to  be  finally  heard  on  the  16th  of  No- 
vember, 1860,  when  the  court  perpetuated 
the  injunction,  with  costs.  And  thereupon 
Brockenbrough' s  executor  and  executrix 
applied  for  and  obtained  an  appeal  to  this 
court. 

The  case  was  most  ably  and  elaborately 
argued  by  James  Alfred  Jones  and  Conway 
Robinson,  for  the  appellants,  and  N.  How- 
ard and  Macfarland,  for  the  appellees. 

MONCURK,  J.,  after  stating   the   plead- 
ings   and    proceedings   in    the  cause,    pro- 
ceeded as  follows: 
25  *Before  I  proceed   to  consider   this 

case  upon  its  merits,  I  will  notice 
some  questions  raised  and  discussed  in  the 
argument,  as  to  the  proper  construction  and 
effect  of  the  section  under  which  this  suit 
was  instituted. 

The  first  of  these  questions  strikes  at  the 
whole  foundation  of  the  suit.  It  is  whether 
such  a  bill  can  be  filed  after  the  death  of 
the  supposed  usurious  lender.  It  was  argfued 
that  the  usury  laws  were  highly  penal,  in- 
volving the  entire  loss  of  the  debt,  both 
principal  and  interest ;  that  it  ought  not  to 
be  considered  that  the  legislature  intended 
to  enforce  that  heavy  forfeiture  through  the 
agency  of  a  court  of  chancery,  invoked  by 
the  borrower  or  his  representatives  ag-ainst 
the  representatives  of  .the  lender  after  his 
death,  unless  such  intention  plainly  ap- 
pears; and  that,  construing  the  section  in 
question  in  connection  with  other  sections 
of  the  same  chapter,  and  with  the  g'eneral 
principles  of  equity ,  it  cannot  be  fairly  in- 
ferred that  such  was  the  intention  of  the 
legislature. 

The  section  is  general  in  its  terms,  em- 
bracing all  cases,  whether  between  the 
original  parties  or  their  representatives; 
and  requires  no  discovery  of  the  defendant, 
which  is  made  the  foundation  for  the  relief 
afforded  by  other  sections  of  the  chapter. 
This  section  was  engrafted  in  the  Code,  for 
the  first  time,  in  the  revision  of  1849;  and 
a  reference  to  the  note  of  the  re  visors  ap- 
pended to  chapter  141,  and  to  the  cases  noted 
in  the  margin  of  the  Code  opposite  the 
tenth  section  of  that  chapter,  and  other 
cases  since  decided  by  this  court,  will  show 
that  its  true  meaning  accords  with  its  literal 
terms.  In  the  case  of  Marks  v.  Morris,  2 
Munf.  407,  it  was  decided  that  a  borrower 
of  money  at  usurious  interest  secured  by 
deed  of  trust  containing  a  power  of  sale, 
might  come  into  a  court  of  equity  and  have 
the  sale  enjoined,  until,  by  some  proper 
proceeding  to  be  instituted  by  the  creditor, 
he    should   establish     the    validity    of    hiB 
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26  contract;  in  which  case  the  *injanc- 
tion   was   to   be  dissolved,  and  in  the 

contrary  event  perpetuated.  2  Rob.  Pr. 
old  edition,  *63-'4.  The  reason  of  this  de- 
cision was,  that  such  a  borrower  had  no 
day  in  court,  as  other  borrowers  have ;  and 
though  he  had  tied  his  own  hands,  yet  he 
was  considered  as  not  a  free  agent,  but 
rather  as  the  slave  of  the  lender,  and  there- 
fore entitled  to  the  same  mode  of  defence 
and  measure  of  relief  as  if  the  deed  had 
not  been  made.  Much  fault  was  found  with 
this  decision,  which  was  from  time  to  time 
questioned,  shaken,  or  confirmed  by  this 
court  in  subsequent  cases  (Id.),  until  it  was 
at  length  overruled.  Bank  of  Washington 
Y.  Arthur,  Ac,  3  Gratt.  173;  Bell,  Ac.  v. 
Calhoun,  8  Id.  22.  The  design  of  the  tenth 
section  was  to  adopt  the  principle  of  the 
case  of  Marks  v.  Morris,  and  give  it  the 
form  and  force  of  statutory  law.  It  there- 
fore applies,  as  the  principle,  of  that  case 
applied,  to  all  cases  where  there  is  a  deed 
of  trust  to  secure  an  alleged  usurious  debt, 
whether  the  parties  to  the  usurious  transac- 
tion be  alive  or  dead. 

The  second  question  is,  as  to  the  measure 
of  relief  intended  to  be  given  by  this  sec- 
tion ;  whether  it  extends  to  the  whole  debt 
and  interest,  or  only  to  the  usurious  excess. 
If  I  am  right  in  supposing  that  the  legisla- 
ture intended  to  adopt  the  principle  of 
Marks  v.  Morris,  then  it  follows  that  the 
measure  of  relief  extends  to  the  whole  debt 
and  interest  tainted  by  the  usury ;  as  it  did 
in  that  case,  and  as  necessarily  resulted 
from  the  reason  on  which  the  case  was 
founded.  The  intention  would  perhaps  have 
been  more  plainly  expressed  if  the  section 
had  directed  the  injunction  to  be  perpet- 
uated or  dissolved,  according  to  the  result 
of  the  issue.  But  it  is,  I  think,  sufficiently 
expressed  to  the  same  eflFect  by  saying:  **If 
the  jury  find  the  transaction  usurious,  then 
the  same  relief  shall  be  given,  as  if  the 
party  claiming  under  the  conveyance  had 
resorted  to  the  court  to  make  his  claim 

27  available,"  *courts  of  equity,  as  well 
as   courts  of  law,    are   bound   by   the 

statute  against  usury,  and  must  both  alike 
treat  a  usurious  contract  as  null  and  void 
in  any  suit  brought  by  a  party  to  enforce 
such  contract.  It  is  only  in  a  suit  in 
equity,  brought  by  a  party  to  be  relieved 
from  such  a  contract,  that  the  court,  by 
applying  its  maxim  that  he  who  asks  must 
<lo  equity,  can  lay  upon  him  the  terms  of 
Paying  the  principal  and  legal  interest  as 
the  price  of  relieving  him  from  the  usurious 
excess;  unless  the  case  comes  under  the 
7th  section ;  in  which  case  he  is  compelled 
to  pay  the  principal  only  without  any  inter- 
est, and  recovers  his  costs  of  suit.  It  is 
seedless  to  enquire  whether  there  may  not 
be  cases  in  which  a  party  claiming  under  a 
conveyance  executed  to  secure  a  usurious 
debt,  and  resorting  to  a  court  of  equity  to 
make  his  claim  available,  may  be  entitled 
to  some  relief,  as  this  is  not  such  a  case. 
It  was  in  reference  to  this  difference  in  the 
measure  of  relief  given  by  a  court  of  equity, 
according  as  the  usurious  borrower  or  lender 


is  plaintiff  in  the  suit,  that  the  language 
just  quoted  from  the  10th  section  was  used : 
which  was  in  effect  saying,  that  if  the  jury 
find  the  transaction  usurious,  then  although 
the  borrower  is  plaintiff  in  the  suit,  the 
same  relief  shall  be  given  .him  as  if  the 
lender  were  plaintiff  seeking  to  make  his 
claim  available.  If  therefore  the  jury  was 
right  in  this  case  in  finding  the  transaction 
usurious,  the  court  was  right  in  perpetuat- 
ing the  injunction. 

The  third  and  only  remaining  question 
on  this  branch  of  the  subject  is,  as  to  the 
nature  of  the  issue  and  mode  of  trying  it, 
and  the  effect  of  the  verdict,  and  of  the 
character  of  the  proceedings  in  this  case. 
An  issue  directed  by  a  court  of  chancery  in 
an  ordinary  suit  refers  a  doubtful  question 
of  fact  to  the  decision  of  a  jury,  to  which 
such  questions  properly  belong,  and  the  ob- 
ject of  it  is  to  satisfy  or   inform  the 

28  conscience  of  the  court.     It  *is  a  mere 
incident   to    the   suit,    which  may  or 

may  not  be  proper,  according  to  the  nature 
and  state  of  the  case.  The  court  decides 
the  case  not  upon  the  verdict  only,  but  also 
upon  the  pleadings  and  the  proofs,  and  may 
decide  it  even  against  the  verdict.  The 
issue  is  tried  before  a  law  court,  sometimes 
on  the  law  side  of  the  court  which  orders  it 
(if  it  has  a  law  as  well  as  chancery  side), 
and  sometimes  before  another  court.  The 
court  before  which  it  is  tried  decides  law 
questions  arising  in  the  progress  of  the 
trials,  signs  bills  of  exceptions  taken  to  its 
opinions,  and  certifies  against  the  verdict 
if  that  is  its  opinion,  but  does  not  set  it 
aside.  The  verdict  and  all  the  proceedings 
on  the  issue  are  certified  by  the  court  of  law 
to  the  court  of  chancery ;  to  which  latter 
court  a  motion  for  a  new  trial  of  the  issue, 
if  desired,  must  be  made ;  and  that  court 
will  order  it  or  not,  as  upon  the  whole  case 
may  seem  to  it  to  be  proper,  and  may  refuse 
to  do  so,  notwithstanding  any  errors  com- 
mitted by  the  court  of  law  in  rejecting  or 
admitting  testimony,  or  instructing  or  re- 
fusing to  instruct  the  jury,  provided  the 
verdict,  in  the  opinion  of  the  court  of 
chancery,  was  unaffected  by  such  errors. 

The  issue  provided  for  by  the  10th  section 
of  chapter  141  of  the  Code  is  a  very  differ- 
ent thing  in  its  nature  and  effects  from  the 
issue  just  described.  It  is  the  sole  object, 
and  not  the  mere  incident  of  the  suit.  It 
is  not  to  inform  the  conscience  of  the  court, 
which  is  bound  to  decree  according  to  the 
verdict,  unless  for  good  cause  a  new  trial 
be  granted.  It  is  to  be  tried  in  the  same 
manner  and  the  verdict  is  to  have  the  same 
effect  as  if  the  suit  were  an  action  at  law 
to  recover  the  debt  alleged  to  be  usurious. 
According  to  the  principle  of  Marks  v. 
Morris,  the  sale  under  the  trust  deed  was 
enjoined  until  the  plaintiff  could  have  an 
opportunity  of  defending  himself  at  law  in 
any  action  which  might  thereafter  be 
brought  against  him   to   recover   the 

29  debt    or   the   property    *conveyed   by 
the  deed.     Instead  of   that,    the   10th 

section  provides  that  the  plaintiff  shall  at 
once    have   the  opportunity   of  making  his 
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defence,  in  an  issue  to  be  tried  at  its  bar  by 
a  jury.  The  statute  seems  to  contemplate 
that  all  the  proceeding's,  including^  the  trial 
of  the  issue,  are  to  be  had  in  the  chancery 
cause,  instead  of  having*  the  issue  tried  on 
the  law  side  of 'the  court,  and  the  verdict 
and  other  proceedings  on  the  trial  certified 
from  that  to  the  chancery  side  of  the  court, 
according  to  the  formality  observed  in  the 
case  of  an  ordinary  issue  out  of  chancery. 
I  can  see  no  well  founded  objection  to  the 
former  course,  and  it  seems  to  be  recom- 
mended b^*  its  simplicity  and  directness. 
The  latter,  however,  was  pursued  in  this 
case.  But  the  diflFerence  is  only  in  form, 
and  the  substance  and  effect  are  the  same. 
All  the  proceedings  were  conducted  before 
the  same  court,  and  ought  to  be  regarded  as 
proceedings  in  one'  and  the  same  suit.  So 
regarding  them,  all  the  errors  of  the  said 
court  (whether  on  its  law  or  chancery  side), 
committed  in  the  suit,  are  subject  to  the 
supervision  and  correction  of  this  court. 
With  these  views  I  will  proceed  to  consider 
the  case  upon  its  merits. 

The  question  upon  the  merits,  whether 
the  bond  and  deed  of  trust  in  the  proceedings 
mentioned  were  or  were  not  executed  upon 
an  usurious  consideration,  is  presented 
both  by  the  exception  taken  by  Brocken- 
brough's  representatives  to  the  refusal  of 
the  Circuit  court  to  give  their  fifth  instruc- 
tion, and  by  their  exception  to  the  refusal  of 
the  court  to  set  aside  the  verdict  and  award 
a  new  trial.  All  the  evidence  given  on  the 
trial  is  set  out  in  the  first  bill  of  exceptions, 
and  is  substantially  the  same  with  the  facts 
certified  by  the  court  to  have  been  proved 
at  the  trial. 

These  facts,  so  far  as  they  seem  to  be 
material,  are  in  substance  as  follows : 

Spindle  was  indebted  to  the  guard- 
30  ians  of  William  h.  *Waring's  chil- 
dren in  the  sum  of  $10,000,  pa3'able  in 
three  equal  instalments  on  the  1st  January, 
18S7-'8  and  '9,  with  interest  from  1st  Jan- 
uary, 1856.  The  instalment  due  1st  Jan- 
uary, 1857,  was  not  paid  by  Spindle  when 
due,  and  judgment  was  obtained  against 
him  for  it  at  the  spring  term  1857  of  Essex 
Circuit  court,  and  execution  issued.  Spin- 
dle, being  pressed  for  payment  of  said 
execution,  requested  Mr.  Garnett  to  enquire 
where  the  sum  of  $10,000  could  be  bor- 
rowed, which  sum  he  desired  and  intended 
to  apply  to  the  payment  of  the  $10,000  due 
to  the  Warirtgs  as  aforesaid.  Garnett  ap- 
plied to  Brockenbrough  to  know  if  he  could 
lend  that  sum ;  Brockenbrough 's  reply  was, 
he  had  no  money  to  lend.  Garnett  knew 
that  the  persons  to  whom  Spindle  desired  to 
pay  said  sum  were  directed  by  decree  of  the 
Circuit  court  of  Essex  to  invest  the  same  in 
stock  of  the  state  of  Virginia,  and  sug- 
gested to  Brockenbrough  that  if  he  had  such 
stock  which  he  could  let  Spindle  have,  it 
would  answer  his  purposes.  Brockenbrough 
replied,  if  state  stock  would  answer  Spin- 
dle* s  purpose,  perhaps  he,  Brockenbrough, 
could  accommodate  him.  Nothing  more 
passed  at  that  time  between  Brockenbrough 
and  Garnett.     Garnett  informed  Spindle  of 


Brockenbrough 's  answer,  and,  at  Spindle's 
request,  it  was  ascertained  that  the  parties 
to  whom  he  was  indebted  as  aforesaid,  were 
willing  to  take  state  stock  in  lieu  of  money. 
Some  time  afterwards  Brockenbrough  was 
furnished  by  the  attorney  of  said  guardians 
with  a  statement  showing  in  what  names 
and  proportion  the  stocks  were  to  be  trans- 
ferred. Brockenbrough  after  that,  applied 
to  one  of  the  parties  to  whom  said  stock 
was  to  be  transferred,  to  know  if  he  would 
not  take  guaranteed  bonds  of  the  James 
River  and  Kanawha  company;  but  said 
party  refused,  and  would  take  only  state 
bonds.  ^  Some  time  afterwards,  Brocken- 
brough   went  to  the  city  of  Richmond 

31  about  the   stock,    and   on    the   3d  *of 
August,    1857,    certain     state    bonds, 

amounting  in  the  aggregate  to  $11,000  prin- 
cipal, bearing  interest  from  1st  July,  1857, 
were  transferred  on  the  books  of  the  second 
auditor,  to  the  respective  guardians  of  the 
Warings,  as  described  and  set  forth  in 
the  certificate  of  facts.  At  the  time  of 
the  transfer  none  of  these  bonds  stood  in  the 
name  of  Brockenbrough  on  the  books  of  the 
second  auditor,  but  they  stood  in  the  name 
of  other  persons  by  whom,  or  their  attor- 
neys in  fact,  the  transfers  were  made. 
Afterwards,  in  the  same  month  of  August, 
1857,  the  certificates  of  said  stock  were  de- 
livered by  Brockenbrough  or  his  agent,  by 
Spindle's  direction,  to  the  said  guardians 
of  the  Warings ;  and  at  the  same  time  the 
bond  and  deed  of  trust  in  the  proceedings 
mentioned,  bearing  date  on  the  15th  day  of 
June,  1857,  and  executed  to  secure  the  pay- 
ment by  Spindle  to  Brockenbrough  of  $11,000 
(the  par  amount  of  the  said  state  bonds  so 
transferred),  three  years  after  the  said  date, 
with  legal  interest  thereon,  payable  semi- 
annually, on  the  first  day  of  July  and 
January,  respectively,  were  delivered  to 
Brockenbrough  1>y  Spindle's  agent.  The 
cash  market  value  of  the  said  stock  was  $91 
in  the  hundred  at  the  time  the  Warings 
agreed  to  take  it  from  Spindle,  and  was 
received  at  that  price.  Its  par  value  was 
and  is  $100.  Brockenbrough  was  a  man  of 
wealth  and  in  the  habit  of  lending  money, 
and  was  an  owner  of  and  dealer  in  stocks. 
At  the  time  of  his  death,  in  December,  1858, 
he  owned  stocks  to  the  amount  of  $97,000, 
of  which  $36,000  were  in  Virginia  state 
bonds,  dated  at  different  periods  from  1837 
to  1854,  but  held  no  guaranteed  bonds  of  the 
James  river  and  Kanawha  company.  Guar- 
anteed bonds  sold  in  the  market,  universallyt 
for  less  than  state  bonds.  On  one  occasion 
the  state  failed  for  two  successive  years, 
about  1857  and  1858,  to  pay  interest  on  her 
stock  for  a  period  of  six  or  eight  months. 
At  one  time  state  bonds  were  worth  in 

32  the  market  more  *than  par.   On  one  oc- 
casion Brockenbrough  loaned  to  Q.  S. 

Farland,  on  terms  proposed  by  himself) 
$1,500  for  six  months,  for  which  interest 
was  paid  in  advance,  and  also  ,a  premium 
of  $45.  On  another  occasion  Brockenbrough 
lent  the  same  person  $2,000  for  ninety  days, 
at  legal  interest,  and  at  the  maturity  of  the 
debt  the  latter  propose  to  pay,  and  did  pay 
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$350  of  it  in  money,  and  the  balance,  $1,650, 
on  a  bond  of  a  third  party  for  $1,700  or 
$1,750,  assigned  to  Brockenbrough.  On 
many  other  occasions  Brockenbrough  had 
loaned  said  Farland  money  at  six  per  cent, 
per  annum,  and  never  demanded  of  him 
more  than  six  per  cent. ,  except  as  aforesaid 
on  his  own  proposal.  On  divers  other  oc- 
casions and  to  divers  other  persons,  Brock- 
enbrough  lent  out  money  without  exacting 
or  receiving  more  than  legal  interest  there- 
for. 

Upon  the  foregoing  facts  the  jury  found 
the  transaction  between  Brockenbrough  and 
Spindle  to  be  usurious,  and  the  court  re- 
fused to  set  aside  the  verdict.  The  question 
now  to  be  considered  is,  were  they  right  in 
80  doing? 

The  law  against  usury  is  a  highly  penal 
law.  However  small  may  be  the  amount  of 
usurious  interest  contracted  for,  and  how- 
ever large  the  amount  of  money  loaned,  the 
contract  is  declared  void,  and  the  lender 
forfeits  the  whole  amount  of  the  debt  and« 
interest;  and  if  he  actually  receive  the 
Qsnrions  interest,  or  any  part  of  it,  he 
moreover  forfeits  double  the  value  of  the 
amount  loaned.  That  strong  and  clear 
proof  should  be  required  to  convict  a  man 
of  usury,  and  subject  him  to  all  the  conse- 
quences of  such  conviction,  is  a  proposition 
which  rests  on  .the  plainest  principles  of 
law,  and  can  require  a  citation  of  no  au- 
thority for  its  support.  It  is  emphatically 
affirmed  by  some  of  our  judges  in  the  fol- 
lowing, among  other  cases ;  and  is,  I  be- 
lieve, denied  by  no  judge  in  any  case. 
Crenshaw's  adm'r  v.  Clarke,  Ac,  5 
^  I^eigh  65;  *Grigsby  v.  Weaver,  Id. 
191;  Smith  v.  Nicholas,  &c.,  8  Leigh 
330.  The  usury  ought  to  be  proved  beyond 
a  rational  doubt  to  the  contrary.  Is  it  so 
proved  in  this  case? 

The  bond  and  deed  of  trust,  on  their  face, 
are  fair  and  legal,  and  show  no  usury. 
They  provide  for  the  payment  and  security 
of  a  certain  sum  of  money,  payable  three 
years  after  date,  with  legal  interest  pay- 
able semi-annually.  They  were  given  for 
state  bonds  of  the  same  amount,  bearing 
the  same  interest,  {Payable  semi-annually, 
sold  and  delivered  by  Brockenbrough  to 
Spindle. 

It  is  contended  in  behalf  of  Spindle  that 
the  transaction  was  in  fact  a  loan  to  him 
by  Brockenbrough  of  $10,000  for  $11,000, 
payable  three  years  after  date,  with  interest 
from  date,  payable  semi-annually ;  and  that 
it  ?ras  put  in  the  form  of  a  sale  of  state 
bonds  as  a  mere  shift  or  device  to  evade  the 
law  against  usury.  On  the  other  hand,  it 
is  contended  in  behalf  of  Brockenbrough 
that  the  transaction  was  in  fact,  what  it 
purports  to  be  in  form,  a  sale  of  state  bonds 
and  not  a  loan  of  money.  If  the  former  be 
the  true  character  of  the  transaction,  then 
it  is  clearly  usurious.  But  if  the  latter  be 
its  true  character,  then  it  is  equally  clear 
that  it  is  not  usurious. 

That  state  bonds  may  lawfully  be  sold  on 
credit  at  par  when  they  are  below  par  in  the 
market  is  admitted,  and  cannot  be  denied. 


Nothing  is  better  settled,  in  Virginia  and 
elsewhere,  than  that  stock,  bonds  and  notes 
may  be  sold,  like  any  other  property,  at  any 
price  not  above  par  which  may  be  agreed 
between  the  parties.  And  sales  of  stock 
and  notes  on  credit  at  par  when  the  market 
price  was  as  much  as  twenty  per  cent,  below 
par,  have  been  sustained  as  lawful  by  this 
court.  West  v.  Belches,  5  Munf.  187; 
Greenhow's  adm'x  v.  Harris,  Ac,  6  Munf. 
472;  Selby  v.  Morgan,  3  Leigh  577.  The 
cash  market  price  of   the  state  bonds 

34  sold  in  this  case  was  nine  per  *cent. 
below  par  at  the  time  of  the  sale.     In 

Greenhow  v.  Harris,  Judge  Roane  says:  '*I 
distinctly  admit  the  right  of  a  party  to  sell 
property,  such  as  bank  shares,  at  whatever 
price  is  agreed  on.  The  transaction 
becomes  usurious  only  when  the  object  is 
to  borrow  money,  and  not  to  purchase 
stock,  and  the  price  of  *  the  stock  is  grad- 
uated as  a  device  to  effect  the  purpose ;  or 
where  there  is  a  combination  between  the 
seller  of  the  stock  on  credit  and  the  pur- 
chaser for  cash.*'  The  sale,  to  be  valid, 
must  of  course  be  bona  fide, and  not  a  mere 
pretence  to  cover  a  usurious  loan.  Then, 
was  the  transaction  in  this  case  a  bona  fide 
sale  of  state  bonds,  or  a  disguised  loan  of 
money  at  usurious  interest? 

It  was  in  form  a  sale  of  bonds.  Why  was 
it  not  so  in  fact?  Had  Brockenbrough  any 
conceivable  motive  for  making  a  loan  in- 
stead of  a  sale?  Had  he  not  the  strongest 
motive  for  making  a  sale  instead  of  a  loan? 
Such  a  sale  was  lawful.  He  had  $36,000  in 
state  bonds,  which  the  law  gave  him  a  right 
to  sell  to  the  best  advantage,  and  which  he 
certainly  had  a  right  to  sell  on  three  years' 
credit  at  par.  They  had  been  issued,  every 
one  of  them,  at  par  by  the  state,  which  was 
bound  to  pay  the  full  amount  at  maturity 
in  gold  or  its  equivalent,  and  to  pay  legal 
interest  thereon  in  the  meantime  semi-an- 
nually. State  bonds  had  at  one  time  been 
worth  in  the  market  more  than  par;  and 
might  again  be  worth  more  when  or  before 
Spindle's  bond  was  to  become  payable. 
Brockenbrough  may  have  given  more  than 
par  for  some  of  the  bonds  held  by  him. 
There  is  nothing  unreasonable  or  unfair,  in 
appearance  at  least,  in  a  sale  or  exchange 
of  these  bonds  for  the  bond  of  an  individ- 
ual of  like  amount,  payable  three  years  after 
date.  It  may  well  be  supposed  that  the 
market  value  of  the  former  was  at  least 
equal  to  that  of  the  latter;  and  there  is 
nothing  in  the  record  to  show  that  the 
former  would   not   have   sold    in    the 

35  market  *at  par  on  a  credit  of  three 
years.     *  *If  A  holds  the  note  of  B  for 

$100  and  legal  interest,  and  he  exchange  it 
with  C  for  his  note  for  the  same  sum  and 
legal  interest,  and  B  and  C  are  both  sol- 
vent, the  transaction  in  no  way  trenches 
upon  the  statute  against  usury."  So  said 
Mr.  Justice  Story  in  delivering  the  opinion 
of  the  court  in  the  Bank  of  the  United 
States  V.  Waggener,  Ac,  9  Peters'  R.  378, 
402.  Now  that  is  precisely  this  case,  except 
that  here  state  bonds  were  exchanged  for 
the  bond  of  an  individual,  which  surely  can 
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make  no  difference.  By  making  a  loan  in- 
stead of  a  sale,  Brockenbrough  would  not 
only  have  done  an  unlawful  act,  but  in- 
curred a  forfeiture  of  the  entire  debt.  It 
must  be  presumed  therefore  that  he  intended 
to  make  a  sale,  as  he  had  a  right  to  do,  and 
did  in  form  do,  unless  it  be  clearly  proved 
that  he  intended  to  make  a  loan.  Is  there 
any  such  proof  in  this  case? 

The  fact  that  Spindle  owed  a  large  debt, 
for  part  of  which  he  was  pressed  by  execu- 
tion, and  wished  to  obtain  money  to  dis- 
charge the  debt,  and  that  his  situation  and 
wish  were  known  to  Brockenbrough  at  the 
time  of  the  transaction  between  them,  are 
relied  on  as  material  to  prove  it  usurious. 
They  tend  to  awaken  suspicion  and  induce 
scrutiny,  and  lead  us  carefully  to  enquire 
whether  the  transaction  was  usurious.  But 
they  certainly  do  not  prove  that  it  was. 
Brockenbrough  had  a  right  to  sell  his  state 
bonds  to  the  best  advantage  to  any  person 
who  would  buy  them,  no  matter  what  the 
situation  of  such  person  was,  and  no  mat- 
ter what  disposition  he  intended  to  make  of 
them,  even  though  Brockenbrough  were 
fully  iqformed  of  such  situation  and  inten- 
tion ;  provided  the  sale  was  not  a  mere  de- 
vice to  evade  the  law  against  usury ;  and  of 
that,  we  have  seen,  there  must  be  strong 
and  clear  proof.  Not  only  had  Brocken- 
brough a  right  to  sell,  but  Spindle  had  a 
right  to  buy  the   bonds,    and   for   the   very 

purpose  of  raising  money  by  selling 
36        them  in  the  market   to  relieve    *his 

necessities.  They  may  have  afforded 
him  the  very  best  means  he  could  have  re- 
sorted to  for  his  relief,  and  may  have  saved 
his  property  from  sacrifice  at  a  forced  sale 
under  execution.  It  would  be  a  strange 
state  of  things  if  he  could  not  do  for  such  a 
purpose  what  any  unembarrassed  man  could 
certainly  do  for  speculation  merely.  It  may 
be  said  that  this  would  be  opening  a  wide 
door  for  the  evasion  of  the  usury  laws.  If 
it  be  clearly  proved  that  the  parties  intended 
to  make  a  usurious  loan  in  the  form  of  a 
sale,  then  of  course  the  transaction  will  be 
illegal  and  void ;  but  if  it  appear  that  a  sale 
was  really  intended,  then  it  is  equally  clear 
that  the  transaction  is  legal  and  valid.  The 
difference  between  the  two  cases  is,  that  the 
law  allows  the  one  and  condemns  the  other ; 
and  though  you  cannot  do  what  the  law 
condemns,  you  may  do  what  the  law  allows, 
even  though  the  effect  be  precisely  the 
same.  The  remarks  made  by  some  of  the 
judges  in  Hawkins  v.  Bennet,  97  Eng.  C. 
L.  R.  507,  cited  by  the  counsel  for  the  ap- 
pellants, are  here  very  appropriate;  but  I 
will  not  quote  them.  The  law,  in  protect- 
ing needy  men  against  usury,  does  not 
undertake  to  protect  them  against  all  im- 
provident purchases  and  other  acts  to  which 
they  may  resort  for  the  purpose  of  raising 
money.  It  would  be  too  great  a  clog  on 
commerce  and  the  right  of  alienation  of 
property  to  do  so,  and  might  injure,  rather 
than  benefit,  the  very  class  which  the  usury 
laws  were  designed  to  protect.  It  is  at  least 
as  much  the  policy  of  the  law  that  the  right 
of  alienation  of  property   should   be   unre- 


strained as   that  usurious  loans  should  be 
prevented* 

Another  fact  relied  on  as  material  is*  that 
the  transaction  was  preceded  by  an  offer  to 
borrow  money.  A  negotiation  for  a^  loan  of 
money,  afterwards  turned  into  a  sale,  has 
been  generally  considered  an  important  cir- 
cumstance, tending  to  show  that  the  trans- 
action was  usurious.  But  a  mere  offer 
37  for  a  loan,  though  stress  has  *been 
laid  upon  it  in  some  of  the  cases,  is 
really  of  little  or  no  importance  except  to 
excite  inquiry.  In  this  case  the  application 
for  a  loan  was  not  for  a  moment  entertained 
by  Brockenbrough,  but  was  promptly  met 
by  the  plain  and  conclusive  answer,  **I 
have  no  money  to  lend.**  And  here  the 
communication  between  the  parties  would 
have  ended.  But  it  occurred  just  then  to 
Garnett  that  the  money  which  Spindle  owed 
to  the  guardians  of  the  Warings  had  been 
decreed  to  be  invested  by  them  in  state 
bonds;  that  they  might  be  willing  to  re- 
.ceive  state  bonds  instead  of  money  from 
Spindle,  and  that  Brockenbrough  had  such 
bonds  and  might  be  willing  to  let  Spindle 
have  them,  or  enough  to  answer  his  pur- 
poses. And  accordingly  Garnett  suggested 
to  Brockenbrough  that  if  he  had  state  stock 
which  he  could  let  Spindle  have  it  would 
answer  Spindle's  purpose:  and  Brocken- 
brough replied,  if  State  stock  would  an- 
swer Spindle's  purpose,  perhaps  he 
(Brockenbrough)  could  accommodate  him. 
The  arrangement  was  afterwards  made  and 
carried  into  execution  accordingly.  It  ap- 
pears to  have  been  made  and  carried  out  in 
good  faUh,  and  I  do  not  see  how  it  can  be 
considered  usurious.  To  constitute  usury 
there  must  be  a  loan,  but  here  there  was  no 
loan.  The  proposition  for  a  loan^  was  at 
once  rejected  by  Brockenbrough,  and  there 
is  no  reason  to  doubt  that  the  rejection  was 
in  good  faith.  Spindle  finding  that  he 
could  not  borrow  money,  but  could  buy 
state  bonds,  and  ascertaining  by  inquiry 
of  the  Warings  that,  as  the  money  when 
received  had  been  directed  by  the  court  to 
be  invested  in  state  bonds,  they  would  be 
willing  to  receive  such  bonds  at  their 
market  value  instead  of  money  from  Spin- 
dle, the  latter  accordingly  bought  the  bonds 
of  Brockenbrough,  and  had  them  trans- 
ferred by  him  to  the  Warings.  There  was 
certainly  no  usury  in  the  arrangement  be- 
tween Spindle  and  the  Warings  to  pay 
3d  them  in  state  bonds  at  their  *market 
value — that  is,  $11,000  in  bonds  in  dis- 
charge of  a  debt  of  $10,000  in  money. 
Spindle  being  then  indebted  to  the  Warings 
in  state  bonds  to  the  paramount  of  $11,000, 
for  the  purpose  of  fulfilling  his  contract, 
buys  them  of  Brockenbrough  for  the  same 
amount  on  a  credit  of  three  years.  This  is 
plainly  a  sale,  unless  there  be  something  in 
the  case  not  yet  noticed  to  show  that  it  was 
a  device  for  a  loan. 

The  facts  that  after  the  arrangement  was 
made  between  Spindle  and  Brockenbrough 
for  the  sale  and  transfer  of  the  bonds,  but 
before  it  was  executed,  though  at  what  pre-. 
cise  time  does  not   appear,    Brockenbrough 
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applied  to  one  of  the  parties  to  whom  the 
stock  was  to  be  transferred,  to  know  if  he 
would  not  take  g^uaranteed  bonds  of  the 
James  river  and  Kanawha  company;  that 
said  party  refused  and  would  take  only 
state  bonds;  and  that  the  g'uaranteed  bonds 
sold  in  the  market  universally  for  less  than 
state  bonds,  are  also  relied  on  as  material. 
I  cannot  see  that  they  are  of  any  importance. 
Brockenbroug'h  having^  made  an  arrang-e- 
ment  with  Spindle  to  transfer  to  the  War- 
ings  $11,000  in  state  bonds,  and  supposing 
that  as  they  were  to  stand  as  a  permanent 
investment  for  the  benefit  of  infant  heirs, 
guaranteed  bonds  might  suit  as  well  as  state 
bonds,  accordingly  made  an  inquiry  to  that 
effect ;  but  when  told  that  state  bonds  only 
would  be  received,  he  proceeded  to  discharge 
his  obligation  by  the  transfer  of  state 
bonds.  Whether  his  idea  was  to  transfer 
guaranteed  bonds,  as  of  their  market  value, 
or  as  of  the  same  market  value  with  state 
bonds,  we  are  not  informed.  Nor  is  it  ma- 
terial. Nor  is  it  material  whether  Brocken- 
brough  had  any  guaranteed  bonds  or  not  at 
the  time  he  made  the  inquiry.  He  might 
have  had  some  at  that  time,  though  he  had 
none  at  the  time  of  his  death. 

Another  fact  relied  on  as  material  is, 
that  the  bond  and  deed  of  trust  bear 
date  on  the  15th  day  of  June,  from 
39  *which  day  the  bond  bears  interest, 
while  the  state  bonds  bear  interest 
from  the  1st  day  of  July  following.  This 
discrepancy  is,  I  think,  susceptible  of  easy 
explanation.  The  arrangement  having 
been  made,  was  no  doubt  intended  to  be 
carried  into  eflFect  at  the  earliest  conven- 
ience of  the  parties.  Spindle  wishing  to  be 
ready  on  his  part,  prepared  and  executed  the 
bond  and  deed  of  trust  on  the  ISth  of  June, 
and  the  latter  was  acknowledged  by  himself 
and  wife,  and  certified  for  record  by  jus- 
tices a  few  days  thereafter.  Brockenbrough 
did  not  complete  the  execution  of  the  ar- 
rangement on  his  part  until  early  in  August 
thereafter,  though  the  state  bonds  he  trans- 
ferred bore  interest  from  the  1st  of  July 
preceding,  just  fifteen  days  after  the  day 
from  which  the  bond  on  its  face  bore  inter- 
est. It  is  impossible  to  suppose  that  the 
parties  intended  that  one  should  bear  inter- 
est before  the  other.  This  little  matter  was 
no  doubt  intended  to  be  and  probably  has 
been  adjusted  between  them.  It  might  be 
adjusted  by  a  simple  endorsement  on  the 
bond,  such  as  was  made  under  similar  cir- 
cumstances in  the  Bank  of  the  United  States 
V.  Waggener,  Ac,  9  Peter's  R.  376.  The 
bond  was  delivered  in  August,  from  which 
time  only  it  was  a  complete  obligation  ;  and 
as  interest,  by  the  terms  of  it,  was  payable 
semi-annually  on  the  1st  of  July  and  Jan- 
nary,  as  on  the  state  bonds,  the  first  half 
year's  interest  run  from  the  1st  of  July 
preceding,  as  in  the  case  of  the  state  bonds. 
No  objection  of  this  kind  was  taken  on  the 
trial,  when  it  might  have  been  explained. 
It  ought  not  to  be  entertained  now.  To  say 
the  most  of  the  matter  it  is  a  mere  mistake 
or  oversight,  which  can  never  constitute 
Mury.    To  have  that  effect  it  must   clearly 


appear  that  the  act  was  knowingly  and  wil- 
fully done. 

The  only  remaining  fact  which  can  be  of 
any  importance  in  showing  that  the  trans- 
action was  usurious  is,  that  the  state  bonds 
transferred  by  Brockenbrough  to  the 

40  *Warings,  stood  on   the  books   of   the 
second  auditor  in  the  names  of  other 

persons  than  Brockenbrough  at  the  time  of 
the  transfer;  thus  showing,  or  tending  to 
show,  that  these  bonds  were  purchased  by 
Brockenbrough  at  the  time  and  for  the  pur- 
pose of  being  transferred  to  the  Warings. 
My  first  impression  during  the  argument 
was,  that  this  was  a  material  fact  in  favor 
of  the  appellees,  but  their  counsel  attached 
little  or  no  importance  to  it,  and  I  am  now 
satisfied  that  it  is  wholly  unimportant. 
Brockenbrough  at  the  time  of  the  contract 
of  sale  held  state  bonds  to  the  amount  of 
$36,000,  and  there  is  no  good  reason  to  be- 
lieve that  he  did  not  intend  to  sell  a  portion 
of  those  bonds.  It  is  probable  that  he  did, 
as  he  then  said  he  had  no  money  to  lend, 
and  he  expected  no  doubt  to  have  to  trans- 
fer the  bonds  very  soon  thereafter,  when  he 
might  still  have  no  money.  The  date  of  the 
contract  does  not  appear.  The  bond  and 
deed  of  trust  of  Spindle  bear  date  the  15th 
of  June,  1857,  and  the  state  bonds  were  not 
transferred  till  the  3d  of  August.  By  that 
time  Brockenbrough  may  have  received 
funds  and  had  them  in  hand  for  investment. 
He  had  no  doubt  received  his  July  interest 
on  his  stocks,  which  amounted  to  a  large 
sum.  Having  an  investment  to  make,  it 
would  be  convenient  to  have  the  bonds  pur- 
chased b3'  him  at  that  time  transferred 
directly  to  the  Warings,  instead  of  bonds 
already  standing  in  his  name.  This  is  a 
reasonable  solution  of  the  matter.  It  may 
be,  however,  though  not  probably,  that 
these  bonds,  though  standing  in  the  name 
of  others,  were  in  fact  his  bonds  at  the 
time  of  the  contract  with  Spindle.  But 
however  these  things  may  be,  it  was  ad- 
mitted in  the  argument,  and  indeed  has  been 
admitted  or  decided  by  this  court,  that  there 
may  be  a  valid  sale  of  stock  at  par  when 
the  market  price  is  below  par,  though  the 
vendor  has  no  such  stock  at  the  time  of  the 
sale,  or  not  enough  to  fulfill  his  contract, 
and  has  to  go  into  the  market  and  buy 

41  it    for     the     purpose,  i    *Greenhow*s 
adm'x  V.    Harris,    Ac    6  Munf.   472; 

Selby  V.  Morgan,  3  Leigh  577. 

It  would  be  impossible  to  reconcile  all  the 
cases  which  have  been  decided  in  England 
and  in  this  country  on  the  subject  of  usury ; 
and  I  will  not  be  so  rash  as  to  attempt  it. 
Nor  will  I  comment  upon  the  many  cases 
which  were  cited  by  the  learned  counsel  who 
argued  this  cause.  There  is  one  case,  how- 
ever, decided  by  our  own  court,  which  is,  I 
think,  conclusive  of  this,  and  which,  there- 
fore, I  will  especially  notice.  I  mean  the 
case  of  Selby  v.  Morgan,  3  Leigh  577.  The 
marginal  abstract  of  that  case  is  this:  *'S., 
being  under  an  urgent  necessity  to  raise  a 
sum  of  money,  requests  M.  to  assist  his 
agent  in  negotiating  a  loan  thereof  at 
bank :  M.  lends  his  assistance,  but  the  bank 
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refuses  to  lend  the  money ;  then  M.  proposes 
to  S.  to  sell  him  bank  stock  at  par  upon  a 
credit,  the  stock  bein^  then  twenty  per  cent, 
below  par  in  the  market;  and  M.  enters 
into  a  negotiation  with  the  bank  to  borrow 
the  money  S.  wanted  for  S.  upon  a  pledge 
of  the  stock ;  the  bank  offers  to  lend  the 
money  upon  a  pledge  of  the  stock  and  S.'s 
note  endorsed  by  M. ;  and  M.  having  thus 
settled  the  terms  of  the  loan  with  the  bank, 
sells  his  stock  to  S.  at  par  on  a  credit,  and, 
immediately,  the  bank  lends  S.  a  sum  equal 
to  four-fifths  of  the  par  value  of  the  stock, 
on  a  pledge  of  the  stock,  and  on  S.'s  note 
endorsed  by  M.  Held,  this  is  a  fair  sale  of 
bank  stock  by  M.  to  8.,  and  not  a  device 
to  cover  an  usurious  loan  of  money."  The 
case  was  earnestly  argued  by  very  able  coun- 
sel, and  was  unanimously  decided  by  the 
court,  consisting  of  Judges  Carr,  Cabell  and 
Brooke ;  President  Tucker  having  decided 
the  same  case  in  the  same  way  in  the  court 
below.  The  decision  of  this  court  was  in 
1832,  and  has  never  since  been  overruled,  or, 
so  far  as  I  have  seen,  been  questioned  by  any 
judge  in  any  case.  It  is  therefore  a  bind- 
ing authority  and  must  govern  this 
42  case  unless  materially  *distinguish- 
able  from  it.  It  seems  to  me  that  in 
every  material  feature,  that  case  has  more 
the  marks  of  a  loan  than  this ;  if  this  can  be 
said  to  have  any.  I  refer  to  the  facts  of 
that  case  as  set  out  in  the  report  and  to  the 
opinion  of  Judge  Carr,  without  quoting 
from  them.  It  was  argued  in  this  case  that 
in  that  the  bank  stock  was  bought  to  be 
used  as  a  pledge  for  raising  money  and  not 
to  be  sold,  and  was  in  fact  so  used.  It  was 
bought  to  be  used  by  the  purchaser  accord- 
ing to  his  pleasure,  and  as  might  best  serve 
his  purpose  of  raising  money.  He  was  in- 
formed by  the  seller  that  it  would  serve 
his  purpose,  either  by  a  pledge  or  a  sale, 
though  the  former  was  recommended  as 
preferable.  But  it  can  surely  make  no  dif- 
ference what  the  purchaser  did  with  the 
stock.  It  was  further  argued  that  no  ap- 
plication was  made  by  S.  to  M.  for  a  loan  in 
that  case,  as  was  made  by  Spindle  to  Brock- 
enbrough  in  this.  But  in  that  case  S.  had 
been  trying  in  vain,  through  the  agency  of 
M.  to  borrow  money  from  the  banks  to  re- 
lieve his  pressing  necessities,  when  M.  in 
communicating  the  failure  of  his  efforts  to 
8.,  proposed,  as  a  measure  of  relief,  to  sell 
him  bank  stock  at  par,  which  was  selling 
in  the  market  at  twenty  per  cent,  discount. 
In  this  case  Brockenbrough  was  not  the 
agent  of  Spindle;  rejected  promptly  the 
application  of  Spindle  through  Garnett  for 
a  loan ;  made  no  proposition  at  all  for  the 
sale  of  state  bonds  or  otherwise,  and  only 
assented  to  a  proposition  of  Garnett  for  such 
a  sale  for  the  accommodation  of  Spindle. 
There  is  a  manifest  difference  between  the 
two  cases  in  this  respect,  but  the  difference 
is  certainly  and  decidedly  in  favor  of  Brock- 
enbrough in  this  case.  • 

It  was  argued  that  the  question  of  usu- 
rious intent  in  cases  of  this  kind  is  a  ques- 
tion of  fact  for  the  jury,  and  not  a  question 
of  law  for  the  court;  and  that  the   jury   in 


this  case  having  decided  the  transaction  to 
be  usurious,  their  verdict  ought  not  to 

43  be  set  aside  even  by  the  Circuit  *court, 
and  still   less   by  this   court;  at  least 

unless    it    was    plainly    wrong.     The    law 
which  authorizes  the  proceeding  in  this  case 
expressly  provides  that  the  court  may  grant 
new  trials,  as  in  other  cases.     The  question 
of  usury  is  a  question  both  of  law  and  fact. 
There   cannot  be   usury  without  facts;  and 
those   facts,    when   they   are  controverted, 
must  be  tried  and  ascertained  by  the  jury. 
Whether  upon   those  facts   the   transaction 
be  usurious,  is  a    question    of    law    which 
addresses  itself  alone   to   the    court.     It    is 
argued   that  intention,    or  the  **corrupt  in- 
tent" as  it  is  called,  is  a  necessary  element 
in  the  constitution  of  usury,  and  is  a  ques- 
tion which   peculiarly   belongs  to  the  jury. 
But  a  man  may  be  guilty  of  usury   without 
actually    intending   it.     The  case  of  Marsh 
V.  Martindale,  3  Bos.  &  Pul.  158,  was  a  case 
of    that  kind.     There  the  jury,  in  a  special 
verdict,  expressly  found  that  Marsh  did  not 
think  he  was  acting  contrary   to   law,    and 
yet  the  court  decided   that   upon    the    facts 
found  he  was  guilty  of  usury.     A  man  must 
knowingly    and    intentionally    commit   the 
acts  which  constitute  the  usury,  but  the  law 
presumes  that   he   intended   the   necessary 
consequence   of  those   acts,    and  presumes, 
even  in  opposition  to  the  fact,  that  he  knew 
those  acts  were  usurious   and   unlawful.     I 
will  not  review  all  the  cases  on  this  subject 
which  were  cited  in  the  argument,  but  will 
notice  only  two  which  were  decided  by  this 
court  and  settle  the  law  beyond  controversy. 
One  of  these  is  Gibson  v.  Fristoe,  1  Call  54, 
63 ;  in  which  the  jury  found  a  special  verdict 
without  finding  a  corrupt  intent,  an  yet  the 
transaction  was  held  by  this  court  to  be  in 
law    usurious.     The    other    is   the    case    of 
Stribbling   v.    The   Bank   of  the   Valley,  5 
Rand.    132.     There  the  jury    found   a    gen- 
eral verdict  for  the  plaintiff,  which  the  court 
below  refused  to  set  aside.     This   court   re- 
versed   the    judgment.      In    regard    to    an 
instruction    asked    for    by    the    defendant, 
which,  like  the  fifth  instruction  asked 

44  for  here,  *set  out  the  whole  evidence. 
Jugde  Carr  said:  **The  court  refused 

the  instruction,  either  on  the  ground  that 
the  question,  whether  the  facts  amounted 
to  usury,  belonged  exclusively  to  the  jury, 
or  that  the  facts  as  stated  did  not  amount 
to  usury,  and  therefore  did  not  justify  a 
verdict  for  the  defendant.  Upon  either 
hypothesis  I  think  the  court  was  wrong:" 
and  he  then  proceeds  to  review  the  cases. 
He  thought  the  court  erred  in  refusing  to 
give  the  instruction,  and  also  in  refusing 
to  grant  a  new  trial;  the  verdict  being 
against  law  and  evidence.  Judge  Green 
agreed  with  him  on  both  of  these  points. 
Judge  Cabell,  the  remaining  judge  w^o  con- 
curred in  the  decision,  said  nothing  about 
the  verdict,  but  was  for  reversing  the  judg- 
ment on  the  ground  that  the  court  erred  in 
not  giving  the  instruction.  **It  is  con- 
tended," he  said,  '*that  the  court  could  not 
give  the  second  instruction  asked  for  with- 
out invading  the  province   of   the   jury.     I 


252 


17  OR  ATT. 


Fant  a  AI«S.  V,  MlLI<BR  St  Mayhbw. 


46,  46,  47 


admit  that  it  is  the  exclusive  province  of 
the  jury  to  determine  disputed  facts.  But 
when  the  facts  of  a  case  shall  be  ascer- 
tained by  a  special  verdict,  or  shall  be 
admitted  by  the  pleadingfs,  it  is  the  province 
of  the  court  to  state  the  law  arising  upon 
those  facts;  and  in  all  such  cases  the  ques- 
tion, whether  the  facts  constitute  a  sale  or 
loan,  or  whether  they  constitute  usury  or 
not,  is  a  question  of  law  which  the  court 
must  decide.'*  *'fiut  the  most  usual  mode 
of  obtaining  the  opinion  of  the  court  on 
points  of  law,  is  for  the  party  desiring  it 
to  move  the  court  to  instruct  the  jury.  All 
that  is  necessary  for  this  purpose  is,  for  him 
to  state  his  case  hypothetically,  and  if  it  be 
pertinent  to  the  cause,  the  court  is  bound  to 
pronounce  the  law  on  the  case  thus  stated." 
After  this  decision,  which  still  remains  in 
full  force,  there  can  be  no  doubt  on  the  sub- 
ject in  this  state.  It  is  therefore  a  ques- 
tion of  law  for  this  court  to  decide,  whether 
upon  the  evidence,  as  set  out  in  the  in- 
struction, supposing  it  to  be  true,  and 
45  *whether  upon  the  facts  set  out  in 
the  certificate  of  the  court  below, 
which  are  substantially  the  same,  the  trans- 
action is  usurious  or  not ;  and,  if  of  opinion 
that  it  is  not,  it  is  the  duty  of  the  court  to 
reverse  the  judgment,  set  aside  the  verdict, 
and  award  a  new  trial. 

My  opinion  on  this  question  has  been 
already  too  plainly  expressed  to  require 
repetition.  The  transaction  on  its  face  is 
a  sale  of  state  bonds  at  par  for  a  sum  of 
money  payable  at  a  distant  day,  with  legal 
interest  from  the  date,  payable  semi-an- 
nually. If  it  be  in  fact  what  it  purports  to 
be,  it  is  a  valid  and  legal  transaction. 
None  of  the  facts  set  out  in  the  certificate 
are  at  all  inconsistent  with  a  bona  fide  sale 
of  state  bonds,  or  such  as  would  not  nat- 
urally occur,  or  might  not  even  be  expected 
to  occur,  supposing  the  sale  to  have  been 
bona  fide.  To  justify  the  verdict,  usury 
ought  to  have  been  proved,  as  I  have  before 
said,  beyond  a  rational  doubt  to  the  con- 
trary. Instead  of  that,  the  facts  certified 
by  the  court  do  not  raise  a  well-founded  sus- 
picion of  guilt.  We  cannot  say  of  this  case 
as  Judge  Roane  said  of  Greenhow's  adm'x  v. 
Harris,  6  Munf.  472,  '*that  it  is  possible  and 
even  probable  that  these  transactions  were 
founded  in  usurious  views  on  the  part  of  all 
the  parties,"  and  yet  he  could  **not  say  so 
upon  the  record,"  but  concurred  with  his 
brethren  in  deciding  that  the  said  transac- 
tions were  not  usurious.  The  jury  must 
have  found  their  verdict  in  this  case  either 
on  mere  suspicion  and  conjecture,  unwar- 
ranted by  the  facts  proved,  or  upon  a  mis- 
apprehension of  the  law ;  and  in  either  case 
the  verdict  is  against  law,  and  ought  to 
have  been  set  aside.  I  think  the  court 
below  erred,  first,  in  refusing  to  give  the 
fifth  instruction  mgved  for  by  the  appel- 
ants ;  and  secondly,  in  overruling  their  mo- 
tion to  set  aside  the  verdict  and  awtird  a 
new  trial.  Therefore  (without  expressing 
any  opinion  in  regard  to  the  other  in- 
46  structions  refused  to  be  *given),  I  am 
for  reversing  the  decree,  setting  aside 


the  verdict,  and  remanding  the  cause  to  the 
Circuit  court  for  a  new  trial  of  the  issue  to 
be  had  therein,  on  which  new  trial,  should 
the  evidence  be  the  same,  substantially,  as 
on  the  former  trial,  the  court  (if  requested  by 
the  appellants)  is  to  instruct  the  jury  that  if 
they  believe  the  facts  to  be  according  to  the 
said  evidence,  they  ought  to  find  the  trans- 
action not  to  be  usurious. 

JOYNES,  J.,  concurred  in  the  opinion  of 
Moncure,  P. 

Decree  reversed,  and  new  trial  directed. 


47       *Fant  &  als.  v.  Miller  &  Mayhew. 

October  Term,  1860,  Ricbmond. 

I.  PiMulliig  md  Practice— Usury  In  Foreign  State- 
Whet  Plee  Must  Stete.— A  plea  of  usury  of  a  foreign 
state,  must  state  what  the  law  of  usury  is  in  that 
state. 

a.  Seme— Nil  Debet— Defences  mder.— in  an  action  of 
debt  upon  a  negotiable  note,  the  defence  that  the 
plaintiffs  are  not  holders  for  value  of  the  note, 
may  be  made  under  the  plea  of  nil  debet. 

3.  Sane— Special  Plea— Defective— Case  at  Bar.«^A 
special  plea  is  demurred  to  and  the  demurrer  is 
sustained.  At  the  same  term,  on  motion  of  plain- 
tiffs, the  order  is  set  aside,  the  defendants  with- 
draw their  loinder  in  the  demurrer,  the  plaintiffs 
withdraw  their  demurrer,  and  then  move  the  court 
to  strike  out  the  plea:  which  is  done.  The  plea 
being  defective,  or  setting  up  a  defence  which  may 
be  made  under  the  general  issue,  which  is-then  in 
the  record,  the  striking  out  the  plea  does  the 
defendants  no  injury,  and  is  not  error. 

•Pleading  and  Practice— Qeneral  Issue— 5pecial  Pleas 
Provable  under  the  Qeneral  Issue.— Several  subse- 
quent cases  cite  the  principal  case  as  authorizing 
tbe  rule  that,  where  the  general  issue  is  pleaded,  it 
is  not  error  to  reject  a  special  plea  alleging  matter 
which  could  be  given  under  the  general  issue.  See 
Steptoev.  Read,  IQQratt  6;  Va.,  etc.,  Ins.  Co.  v.  Buck, 
88  Va.  619,  18  S.  E.  Rep,  973;  Hale  v.  The  W.  Va.,  etc.. 
Co.,  11  W.  Va.  28fi;  Moore  v.  Wetzel  CJonnty,  18  W. 
Va.  641 :  State  v.  Evans,  38  W.  Va.  490.  10  S.  E.  Rep. 
793:  C.  &  O.  Ry.  Co.  v.  Rison  <Va.),  S7S.  E.  Rep.  825. 

In  the  Quarantee  Co.  v.  Nat  Bank,  95  Va.  490, 
88  S.  E.  Rep.  909.  the  court  said:  *'The  multiplica- 
tion of  pleas  multiplies  issues,  and  the  multiplica- 
tion of  issues  tends  to  embarrass  and  confuse 
juries,  and  to  defeat  the  ends  of  justice.  Courts  do 
not,  therefore,  regard  with  favor  the  practice  of 
multiplying  issues  by  unnecessary  pleas,  and  it  is 
not  error  to  exclude  a  plea  which  presents  a  defense 
that  may  be  made  under  a  plea  already  in.  Archer 
V.  Archer,  8  Gratt  539:  Font  v.  Miller  <t  Mayhew,  n 
Oratt.  n:  Elam  v.  Commerical  Bank,  86  Va.  92,  9  S. 
E.  Rep.  498:  George  Campbell  Co.  v.  Angus  &  Co., 
91  Va.  438,  22  S.  E.  Rep.  167." 

See.  in  accord.  B.  &  O.  R.  Co.  v.  Polly,  14  Gratt.  447: 
B.  &0.  R.  Co.  V.  Laffertys,  14  Gratt  478:  Merchants  & 
Mechanics*  Bank  v.  Evans.  9  W.  Va.  878:  Van  Winkle 
V.  Blackford,  28  W.  Va.  670:  Bait  AG.  R.  R.  Co.  v. 
Whlttington,  30  Gratt.  805;  Crews  v.  Farmers'  Bank, 
31  Gratt  848;  Fire  Ass'n  v.  Hogwood,  82  Va.  842. 

See  the  decision  of  the  principal  case  criticised  in 
a  note  appended  to  C.  &  O.  Ry.  Co.  v.  Rison,  6  Va.  Law 
Reg.  679. 

Yet  "no  case  has  been  found  which  was  reversed 
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4.  Porel8:n  Law— Effect  of— Oaestlon  for  Court  or  Jury 

— Qnsre.— QU.SBB:  Whether  on  a  trial  at  law  the 
construction  and  effect  of  the  law  of  a  foreisrn 
state  are  to  be  determined  by  the  jury  or  by  the 
court. 
B.  5anie— Construed  by  Court— Effect.— in  an  action 
at  law  upon  a  note  executed  in  a  foreign  state,  the 
defendant  moves  to  exclude  the  note  as  evidence, 
because  by  the  law  of  the  state  where  It  was  made, 
It  was  not  competent  evidence;  and  he  offers  the 
statute  of  that  state  In  evidence  upon  that  motion, 
which  Is  rejected:  the  court  belnsr  of  opinion  that 
the  note  mig^ht  be  read  in  evidence,  notwithstand- 
ing the  provisions  of  the  statute.  If  the  court  ffavc 
the  correct  construction  to  the  statute,  the  rejec- 
tion is  not  ground  for  reversing  the  judgment, 
thouirh  It  were  held  that  it  was  for  the  jury  to  con- 
strue the  statute. 

6.  Conflict  of  Laws— Notes— Pormal  Validity  of— 
Stamps.- If  the  law  of  the  state  where  a  note  is 
made,  declares  that  it  shall  be  void  unless  it  is 
stamped,  it  is  void  everywhere  and  an  action  can- 
not be  maintained  upon  it  In  another  state. 

7.  Same— 5aaio— Same— 3ame.— If  in  such  a  case  the 
law  only  declares  that  the  note  shall  not  be  avail- 
able as  evidence,  an  action  may  be  maintained 

upon  It  in  another  state. 

48  *8.  Same^-Same— Same— Same.— The  stamp  act 
of  the  state  of  Maryland  does  not  avoid  the 
Instrument,  but  renders  it  unavailable  as  evi- 
dence: and  an  action  may  be  maintained  InVir- 
firlnla  upon  a  note  made  in  Maryland :  thousrh  it 
has  not  been  stamped  as  required  by  the  Mary- 
land statute.t 

9.  Same— Contracts  to  Pay  Honey— Situs  of.t— A  paper 
signed  in  blank  in  Virginia  is  sent  to  Maryland  to 
be  filled  up  there.  It  is  filled  up  there,  and  at  the 
same  time  and  place  is  endorsed  by  the  payee  to 
the  holders,  for  value:  the  note  belng^  in  fact  for 
the  accommodation  of  the  payee.  This  is  a  Mary- 
land contract  to  be  srovemed  by  the  Maryland 
law:  thoufifh  the  note  Is  headed  W,  a  place  in  Vir- 
ginia. 

10.  Usury— Law  of  Maryland.— By  the  usury  law  of 
Maryland  a  contract  or  evidence  of  debt,  though 
tainted  with  usur3\  is  not  null  and  void,  but  is  a 

because  such  pleas  were  admitted."    C.  &  O.  Ry.  Co. 
V.  Rison  (Va.),  87  S.  E.  Rep.  825. 
tSee  the  statute  copied  in  the  opinion  of  Jitdgb 

JOTNBS. 

^Conflict  of  Laws— Contracts— Situs  of.— The  princi- 
pal case  was  cited  and  approved  on  this  point  in 
Bowman  v.  Miller,  26  Gratt.  885:  Hefflebower  v.  Det- 
rlck,  27  W.  Va.  26. 

See  also,  foot-note  to  Freeman's  Bank  v.  Ruckman. 
16  Gratt.  126. 

Same  — natters  Affectinfc  Remedy— Lex  Pori.— in 
Union,  etc.,  Co.  v.  Pollard,  94  Va.  156,  26  S.  E.  Rep.  421, 
the  couTt  said :  "The  admission  of  evidence  and  the 
rules  of  evidence  are  matters  of  procedure  rather 
than  matters  touching  the  rig^hts  of  the  parties 
under  their  contracts,  and  are  generally  to  be 
g^overned  by  the  law  of  the  country  where  the  court 
sits.  That  portion  of  the  statute  does  not  affect 
either  the  validity,  nature,  or  interpretation  of  the 
contract,  but  applies  alone  to  the  remedy:  and  in 
the  enforcement  of  the  contract  in  this  State  will 
not  be  regarded,  but  our  mode  of  procedure  will  be 
followed.  Fant  v.  Miller,  V7  Gratt.  47;  Corbln  v.  Plant- 
ers' Nat.  Bank.  87  Va.  661,  13  S.  E.  Rep.  98:  Story  on 
Conflict  of  Laws  (8th  Ed.).  §  684a." 


valid  contract,  upon  which  an  action  may  be 
maintained  to  recover  the  principal  and  six  per 
cent,  per  annum  interest  thereon ;  and  is  void  for 
the  excess. 

II.  Conflict  of  Laws— Usury— What  Law  Oovcms.— In 
an  action  in  Virginia  upon  a  note  made  In  Mary* 
land,  on  which  more  than  six  per  cent,  per  annum  of 
interest  was  charged,  the  plaintiff  may  recover 
the  principal  and  six  per  cent,  per  annum;  and 
where  a  separate  note  was  driven  for  the  excess  of 
interest,  which  is  still  in  the  hands  of  the  plaintiff 
unpaid,  he  will  be  permitted  to  recover  the  prin- 
cipal of  the  note  sued  on  and  six  per  cent.  t>erannftm 
Interest  thereon. 

la.  Negotialrie  Paper— Holders  for  Value— C«ue  at  Bar. 
— Neg^otiable  notes  made  for  the  accommodation 
of  F  are  endorsed  by  him  to  the  holders  in  consid- 
eration of  money  previously  advanced  by  them  to 
him,  of  money  advanced  to  him  at  the  time  of  the 
transfer,  and  of  notes  of  F  falling  due  at  a  future 
day,  which  they  undertake  to  pay  and  do  pay  as 
they  fall  due;  all  of  which  amount  to  the  full 
amount  of  the  notes  so  endorsed  to  them.  The 
holders  are  holders  for  value. 

This  was  an  action  of  debt  in  the  Circuit 
court  of  Fauquier  county,  brought  by  Miller 
A  Mayhew,  of  Baltimore,  against  John  L. 
Fant  and  William  F.  Phillips,  upon  a  ne* 
gotiable  note  of  three  thousand  seven  hun- 
dred and  fifty  dollars.  The  action  was  one 
of  four  which  were  tried   together,  brought 

by  the  plaintiffs  against  the  defend- 
49        ants,  *upon  four  notes  for   the    same 

amount  made  by  the  defendants  to  E. 
It.  Fant  &  Co.,  and  endorsed  by  E.  L/.  Fant, 
b^-  the  name  of  E.  L.  Fant  A  Co. ;  that  being 
the  name  under  which  he  did  business. 

In  April,  1857,  the  plaintiffs  recovered  a 
judgment  in  the  case  against  the  defend- 
ants, which,  upon  an  appeal  to  this  court, 
was  reversed  in  May,  1858;  and  the  cause 
was  sent  back  for  a  new  trial.  The  grounds 
of  this  appeal  was  the  exclusion  of  the  fol- 
lowing letter  from  E.  L.  Fant  to  the  de- 
fendant John  I^.  Fant. 

Baltimore,  June  7th,  1850. 
Dear  Father:  I  write  in  great  haste.  I 
have  made  a  new  arrangement  with  Jliller 
A  May  hew,  and  have  determined  to  go  on 
again ;  they  to  advance  me  what  money  I 
want;  but  they  say  the  amount  is  large, 
and  want  me  to  borrow  for  them  your  four 
blank  notes,  to  be  signed  by  yourself  first 
and  uncle  William  last;  as  they  say  they 
want  them  to  raise  money  upon.  They  are 
only  loaned  to  them',  and  are  secured  by  the 
collaterals  that  I  have  placed  with  them, 
which  amount  to  sixty  thousand  dollars. 
You  can  run  no  risk,  either  of  you.  Sign 
above  the  last  line  and  let  uncle  William 
sign  under  your  name,  and  send  them  back 
by  mail.  No  trouble,  I  assure  you  both, 
can  come  to  either  of  you,  as  Mr,  Miller 
says  he  will  see  me  through,  and  advance 
me  all  the  money  I  want;  and  as  the  notes 
are  loaned  to  Miller  &  Mayhew  only,  and 
for  their  accommodation,  you  see  you  can 
run  no  risk.  I  want  your  answer  with  the 
blank  signatures  by  return  mail. 
Your  affectionate  son, 
Mr.  John  L.  Fant,  E.  L.  Fant. 

Warren  ton,  Fauquier  County,  Va. 
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Endorsed — Baltimore,  Md. ,  June  7th. 

50  *On  the    first   trial   the  issues  were 
upon   the    pleas  of   **nil  debit"   and 

"usury."  After  the  cause  went  back,  the 
defendants  filed  six  special  pleas.  Five  of 
these  pleas  set  up  in  different  forms  and 
more  or  less  detail  the  defence  based  upon 
the  letter  of  K.  L.  Fant  to  his  father,  that  the 
note  sued  on  was  sig^ned  by  the  defendants  in 
blank,  and  sent  to  E.  L/*  Fant,  to  be  filled 
up  and  delivered  to  Miller  &  Mayhew,  as  a 
loan  to  them  for  their  accommodation,  and 
without  consideration  therefor,  either  from 
E.  ly.  Fant  or  the  plaintiffs.  The  sixth 
plea,  after  reciting-  the  application  to  the 
defendants  by  E.  L.  Fant  for  their  notes 
as  a  loan  to  the  plaintiffs  for  their  accom- 
modation, and  their  signing  the  blanks  and 
sending  them  to  E.  h.  Fant,  to  be  filled 
np  and  delivered  by  him  to  the  plaintiffs  as 
a  loan  to  the  plaintiffs,  proceeds :  The  said 
plaintiffs  caused  and  procured  the  said 
note  in  their  declaration  mentioned,  to  be 
written  upon  one  of  the  said  four  pieces  of 
paper,  over  the  names  of  the  defendants  so 
signed  as  aforesaid,  and  procured  the  same 
to  be  endorsed  by  the  said  E*  L.  Fant  A 
Co.,  and  delivered  to  them  in  consideration 
of  a  loan  of  money  by  the  said  plaintiffs  to 
the  said  E-  Lr.  Fant  &  Co. ;  upon  which  loan 
the  said  plaintiffs  received  a  greater  rate  of 
interest  than  six  per  centum  per  annum ; 
and  so  the  said  defendants  say  that  the  said 
plaintiffs  are  not  and  never  have  been  bona 
fide  holders  for  value  of  the  said  note  in 
their  declaration  mentioned ;  and  this  they 
are  ready  to  verify,  Ac. 

The  plaintiffs  filed  special  replications  to 
the  first  five  special  pleas,  in  which  they 
denied  any  knowledge  of  the  letter  of  E.  L. 
Fant,  or  that  the  notes  were  lent  to  them 
for  their  accommodation ;  and  averred  that 
the  notes  were  endorsed  by  E.  L.  Fant  & 
Co.  to  the  plaintiffs  for  full  and  valuable 
consideration.  And  upon  these  replications 
issues  were  made  up.  To  the  sixth  plea 
the  plaintiffs  demurred ;  and  the  court  sus- 
tained the  demurrer, 

51  *At  the  same  term  of  the   court,  on 
the  motion  of  the  plaintiffs,  the  order 

sustaining  the  demurrer  was  rescinded ;  and 
thereupon  the  defendants  by  leave  of  the 
court  withdrew  their  joinder  in  the  plain- 
tiffs' demurrer  to  the  sixth  plea ;  and  the 
plaintiffs  thereupon  withdrew  their  de- 
murrer to  that  plea.  And  the  plaintiffs 
then  moved  the  court  to  strike  out  the  said 
sixth  special  plea  of  the  defendants,  and 
the  court  sustained  the  motion  and  struck 
out  the  plea. 

The  cause  came  on  for  trial  at  the  April 
term  1860,  when  there  was  a  verdict  and 
judgment  for  the  plaintiffs  for  three  thou- 
sand seven  hundred  and  fifty  dollars,  with 
six  per  cent,  per  annum  interest  from  the 
21st  day  of  January,  1851,  until  paid,  and 
their  costs. 

On  the  trial  of  the  cause  the  defendants 
filed  two  bills  of  exception  to  rulings  of  the 
court,'  and  also  filed  a  bill  of  exception  to 
the  refusal  of  the  court  to  grant  a  new 
trial.    The   first   was,    that   the    plaintiffs 


having  read  in  evidence  to  the  jury  the  note 
atid  the  endorsement  thereon,  on  which  the 
suit  was  brought,  the  defendants  moved  the 
court  to  exclude  the  note  from  going  in  evi- 
dence to  the  jury,  because  by  the  law  of 
Maryland  the  paper  on  which  it  was  written 
had  not  been  stamped,  pursuant  to  the 
stamp  act  of  Maryland;  and  to  that  end 
offered  to  read  in  evidence  to  the  jury  the 
stamp  act  of  the  state  of  Maryland,  which 
was  admitted  to  have  been  the  law  of  the 
state  of  Maryland  at  the  date  of  the  note ; 
and  to  the  introduction  of  which  the  plain- 
tiffs objected.  And  the  court  being  of 
opinion  that  the  said  note  might  be  read  in 
evidence  in  this  state,  notwithstanding  the 
provisions  of  the  Maryland  statute,  sus- 
tained the  plaintiffs'  objection,  and  excluded 
the  said  law  from  being  given  in  evidence 
to  the  jury.  For  the  provisions  of  the  stat- 
ute see  the  opinion  of  Judge  Joynes. 

When  all  the  evidence  had  been  in- 

52  troduced,    the  *defendants  moved  the 
court  to  give  nine  several  instructions 

to  the  jury.  Of  these  the  first  six  were 
given.  The  third  instruction  was:  **If  the 
jury  believe  from  the  evidence  that  the  note 
in  the  declaration  mentioned  was  endorsed 
and  delivered  by  the  said  E.  L.  Fant  to  the 
plaintiffs  on  a  usurious  consideration,  then 
the  plaintiffs  are  not  bona  fide  holders  of 
said  note."  The  seventh,  eighth  and  ninth 
are  as  follows: 

7.  Instruct  the  jury  that  if  they  believe 
from  the  evidence  the  defendants  have  re- 
ceived no  consideration  for  the  said  note  in 
the  declaration  mentioned,  and  that  the  said 
E.  L.  Fant  negotiated  and  transferred  the 
same  to  the  plaintiffs  upon  a  contract  upon 
which  interest  at  a  greater  rate  than  six 
per  cent,  per  annum  was  reserved,  then  they 
must  find  for  the  defendants. 

8.  If  the  note  in  the  declaration  mentioned 
was  given  in  part  liquidation  of  a  balance 
stated  upon  an  account  between  the  plain- 
tiffs and  the  said  E.  L.  Fant,  and  that  in- 
terest at  a  greater  rate  than  six  per  cent, 
per  annum  was  embraced  in  the  said  bal- 
ance, then  the  said  notes  are  usurious,  and 
the  jury  must  find  for  the  defendants. 

9.  If  the  jury  believe  from  the  evidence 
that  the  names  of  the  defendants  John  L. 
Fant  and  William  L.  Phillips  to  the  note 
upon  which  this  suit  is  founded  were  signed 
by  them  to  a  blank  piece  of  paper  in  the 
state  of  Virginia,  and  such  piece  of  paper, 
so  signed,  was  without  consideration  re- 
ceived by  them,  and  solely  for  the  accom- 
modation of  Edward  I^.  Fant,  transmitted 
to  said  Edward  L.  Fant,  and  received  by 
him  in  the  state  of  Maryland,  and  in  that 
state  filled  up  by  him,  and  dated  at  War- 
renton,  in  the  state  of  Virginia,  payable  to 
him  by  the  name  and  style  of  E.  L.  Fant 
A  Co.,  and  was  by  him  negotiated  to  the 
plaintiffs;  if  such  negotiation  was  made 
upon  a  contract  between  said  payee  and 
plaintiffs,  usurious  under  the  laws  of  Vir- 
ginia, that  the  law  of   Virginia  gov- 

53  erns  *the   liability  of  the  defendants, 
and  the  plaintiffs   are   not  entitled  to 

recover  in  this  suit. 
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These  instructions  the  court  'refused  to 
g'ive;  and  the  defendants  excepted.  Tke 
exception  sets  out  all  the  evidence  in  the 
cause,  and  is  very  voluminous,  consisting 
almost  wholly  of  documents  and  depositions, 
including  the  letter  of  E.  L.  I^ant  herein 
before  given.  There  were  also  depositions 
of  counsel  practicing  in  Maryland,  stating 
what  was  the  law  of  that  state  on  the  sub- 
ject of  usury  at  the  time  of  the  execution 
of  the  note  sued  on,  and  the  statutes  of 
Maryland  on  the  subject.  These  are  stated 
sufficiently  in  the  opinion  of  Judge  Joynes. 

In  the  bill  of  exceptions  overruling  the 
motion  for  a  new  trial,  the  court  certified 
the  facts  substantially  as  follows:  On  the 
28th  of  June,  1850,  Edward  L.  Fant,  who 
was  at  that  time  a  merchant  conducting 
business  in  the  city  of  Baltimore,  in  the 
state  of  Maryland,  under  the  name  and  style 
of  E<  L*  Fant  Sl  Co.,  was  in  possession  of 
the  four  pieces  of  paper,  blank,  except  that 
the  names  of  the  defendants  were  written 
by  themselves  at  the  foot  oi  each  piece  of 
paper;  that  he  brought  the  papers,  signed 
by  the  defendants,  into  the  counting-room 
of  the  plaintiffs,  in  the  city  of  Baltimore ; 
they  being  also  merchants  in  said  city, 
trading  in  the  name  of  Miller  &  May  hew. 
That  Edward  L.  Fant  having  due  authority 
from  the  defendants  to  fill  up  negotiable 
notes  over  the  said  signature,  then  and 
there  in  the  presence  of  William  D.  Miller, 
one  of  the  said  firm,  under  the  supervision 
and  suggestion  of  Miller,  wrote  over  the 
signatures  of  the  defendants  upon  each 
piece  of  paper,  a  promissory  note  for  the 
sum  of  three  thousand  seven  hundred  and 
fifty  dollars,  payable  to  the  order  of  E.  L. 
Fant  &  Co.,  which  notes  are  the  notes  upon 
which  the  four  actions  were  instituted.  As 
soon  as  the  notes  were  filled  up,  Edward  L. 
Fant  wrote  the  words  E.  L.  Fant 
54  &  Co.,  found  on  the  *back  of  each 
note,  and  delivered  the  notes  so  en- 
dorsed to  Miller,  and  they  were  put  away  in 
the  place  where  Miller  &  May  hew  usuall3' 
kept  their  securities  or  evidences  of  debt ; 
and  an  entry  was  made  upon  the  books  of 
the  plaintiffs,  of  bills  receivable  to  E.  L. 
Fant,  debtor  for  the  amount  of  said  notes. 
The  defendant  John  L.  Fant  is  the  father 
and  William  L.  Phillips  is  the  uncle  of 
Edward  Li.  Fant.  It  was  further  proved 
that  in  the  state  of  Maryland,  where  said 
notes  were  so  endorsed,  they  were  at  the 
time  of  their  endorsement  and  since,  mer- 
cantile securities  subject  to  the  law  mer- 
chant. The  consideration  for  which  the 
four  notes  were  so  endorsed  to  the  plaintiffs 
consisted  of  cash  advanced,  a  note  due  to 
the  plaintiffs  and  other  notes  due  by  E.  Iv. 
Fant  to  various  persons,  paj'able  at  sub- 
sequent dates,  which  the  plaintiffs  assumed 
to  pay,  and  did  pay ;  which  said  notes  and 
cash  amounted  to  the  sum  of  $15,074.44,  ex- 
ceeding by  $74.44  the  amount  of  the  four 
notes.  It  was  also  proved  that  interest  and 
commissions,  amounting  to  $1,253,  being 
added  to  the  sum  of  $74.44,  constituted  the 
sum  of  $1,327.44,  for  which  E.  L.  Fant,  by 
the    name   of   E.    I^.  Fant  A  Co.,  gave  his 


note  to  the  plaintiffs  to  close  the  account; 
which  said  note  was  produced  at  the  trial 
by  the  plaintiffs ;  the  same  not  having  been 
paid  or  taken  up.  A  copy  of  this  note,  dated 
Baltimore,  June  11th,  1850,  and  payable  at 
ten  months,  and  also  a  copy  of  the  state- 
ment showing  the  several  items  of  cash  and 
notes  above  mentioned,  are  set  out  in  the 
bill  of  exceptions;  and  it  was  proved  that 
the  note  and  statement  were  made  on  the 
28th  of  June,  and  that  the  statement  was 
then  shown  and  delivered  to  Edward  ly. 
Fant. 

It   was    also   proved    that   in    Maryland, 

where  the  said  notes  were  endorsed  to  the 

plaintiffs,    by   the  law   thereof,  before  and 

at  the  time  of  said  endorsement,  a  contract 

or   evidence    of  debt,  though  tainted  ' 

55  with  usury,  is  not  null  *and  void,  but 
is   a   valid   contract,    upon   which  an 

action  may  be  maintained  for  the  recovery 
of  the  principal  and  interest  actually  due 
on  said  contract  or  evidence  of  debt,  and 
that  it  is  only  void  to  the  extent  of  the 
usurious  interest. 

Upon  the  application  of  the  defendants, 
a  writ  of  error  was  allowed  to  the  judgment 

The  case  was  elaborately  argued  by  Gris- 
wold  and  Tucker,  for  the  appellants,  and 
Daniel,  for  the  appellees. 

RIVES,  J.  The  appellants  John  L.  Fant 
and  William  F.  Phillips,  in  June,  1850, 
gave  four  blank  notes  with  their  signatures 
to  E.  L.  Fant,  a  merchant  of  Baltimore, 
who  was  son  of  the  first  and  the  nephew 
of  the  second.  This  accommodation  was 
in  compliance  with  E.  L.  Fant's  letter  to 
his  father  of  7th  June,  1850,  which,  under 
the  decision  of  the  Court  of  Appeals  of  24th 
May,  1858,  was  given  in  evidence  to  the 
jury  at  the  late  trial  of  this  cause,  and  con- 
stitutes a  part  of  the  record  now  under  re- 
view. It  is  not  included  in  the  judge's 
certificate  of  facts  proved  at  the  trial ;  but 
is  embodied  in  the  second  bill  of  exceptions, 
to  which,  I  think,  resort  can  now  be  had 
for  this  substantive  fact,  without  contra- 
dicting the  authority  of  Brooke  v.  Young,  3 
Rand.  106,  as  qualified  by  Perkins'  adm'r 
V.  Hawkins*  adm*x,  9  Gratt.  649.  It  would 
seem  from  this  letter  that  E.  L.  Fant  had 
suspended  his  business,  but  determined  to 
resume  it  in  consequence  of  facilities  offered 
him  by  the  appellees  Miller  &  Mayhew.  He 
does  not  withhold  the  fact  that  the  appellees 
were  to  make  the  advances  of  money  to 
him;  but  he  represents  them  as  wishing  to 
** borrow  these  four  blank  notes  to  raise 
money  upon*'  as  a  loan  to  themselves,  they 
being  adequately  secured  by  '^ collaterals  to 
the    amount    of  over  sixty    thousand 

56  dollars."  It  would  *be  idle  to  inquire 
whether  this  representation  was  cor- 
rect or  not,  and  how  far  it  influenced  the 
conduct  of  the  appellants  in  this  transac- 
tion. It  is  sufiicient  that  the  appellants 
were  allowed  in  the  recent  trial  of  this  cause 
the  full  benefit  of  every  plea  for  relief, 
grounded  on  this  letter,  and  growing  out 
of  alleged  imposition  or  failure  of  consid- 
eration.    Signal   ingenuity   has    been    dis- 
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played  by  their  counsel  in  so  framing  the 
pleadings  and  inviting  the  rulings  of  the 
judge  on  the  trial  as  to  meet  every  conceiv- 
able phase  of  such  a  defence.  Five  different 
pleas  were  allowed,  setting  forth,  in  vary- 
ing form,  the  accommodation  and  loan 
sought  by  the  plaintiffs ;  the  want  of  con- 
sideration as  between  them  and  the  defend- 
ants; the  fraudulent  abuse  of  authority; 
the  alleged  undertaking  of  plaintiffs  to 
pay  the  notes  at  maturity ;  their  knowledge 
of  the  failing  circumstances  of  E.  L.  Fant ; 
of  his  want  of  authority  from  the  drawers 
to  use  their  notes  for  his  own  advantage, 
and  of  plaintiffs'  consequent  fraud  in  pro- 
curing such  use  without  due  inquiry  of  him, 
Ac,  &c.  Corresponding  instructions  were 
sought  and  given  from  the  bench,  extending 
to  the  defendants  below  every  possible  ad- 
vantage they  could  derive  from  the  letter 
of  7th  June,  1850,  the  exclusion  of  which 
was  among  the  errors  corrected  by  the  Court 
of  Appeals  in  1858.  Nevertheless,  proofs 
were  wanting  to  sustain  this  skillful  de- 
fence; the  jury  rendered  its  verdict,  and 
the  court  its  judgment  against  it. 

It  seems  to  me  there  was  no  error  in  this, 
either  in  reason  or  law.     Men   must   abide 
the  proper  consequences  of  their  acts.     They 
cannot  shelter  themselves  under  the  plea  of 
ignorance,  or  of  being  misled.     The  appel- 
lants well    knew   they   were   lending  their 
credit   to   an   embarrassed  relative,   whose 
necessities   might   betray  his  veracity,  and 
whose  hopes  might  prevail  over  his  fidelity 
to  his  friends.     They  were   also   in- 
57       formed  by  whom   the  *advances  were 
to   be  made    to    re-establish    the   son 
and    nephew    in   business.     To  give    him, 
then,  the  benefit   of   their  names   to  blank 
commercial  paper  was,  upon  every  principle 
of  fairness  and  reason,  full  authority  to  raise 
money  by  it  of  the  appellees  or  others ;  and 
if  they  desired  to   protect  themselves   from 
such    liability,    it    was   emphatically  their 
business  to  refrain    from    the   act,    or  else 
accompany  it  by  patent  restrictions.     They 
should  have  imposed   some   express  limita- 
tion  upon  the   power  of  the  payee,  or  else 
they  were  guilty  of  a  fraud  upon  the   com- 
mercial public  by  any   evasion   of   this  lia- 
bility.    How  easily,  in  this  case,   could  the 
wrong   have  been  avoided  by  notice  to  the 
intended  and  known  endorsees  of  these  blank 
notes !    That  none  such  was   given    would 
render  this  making   in  blank  a  clear  fraud 
by  the  makers  upon  the  endorsees  of   these 
notes,  provided  the   makers   could   now  de- 
fend themselves  by  such  a  plea.     Let  it  be 
conceded  that  the   appellants  and  appellees 
were  equally  innocent   in   this  transaction  ; 
but  one  or  the  other  must  now  suffer  by  the 
wrong   of   E.    L.    Fant:  who   shall   it  be? 
Surely  the  party  that  enabled  him  to  do  the 
wrong. 

These  obvious  dictates  of  reason  are  fully 
sustained  at  law.  The  parties  to  every  ac- 
commodation note  hold  themselves  out  to 
the  world,  by  their  signatures,  to  be  abso- 
lutely bound  to  every  person  who  shall  take 
the  same  for  value  to  the  same  extent  as  if 
that    value    were   personally    advanced    to 


them,  or  on  their  account,  and  at  their  re- 
quest. Story  on  Prom.  Notes,  }  191  to  197 ; 
Smith's  Mer.  Law,  H.  &  G.  ed.,  261  to  263, 
and  citations  in  notes.  In  the  case  of  Rus- 
sel  V.  Langstaffe,  Dougl.  R.  513,  Ld.  Mans- 
field speaks  of  an  endorsement  on  a  blank 
note  as  "in  the  nature  of  a  letter  of  credit 
for  an  indefinite  sum."  Public  policy  up- 
holds and  facilitates  the  negotiability  of 
such  notes,  and  promotes  their  circulation 
for  the    ends   of   trade.     Hence   it  is 

58  held,    that   a    bona   *fide    holder    for 
value,    without    notice,    is  entitled  to 

recover  upon  any  negotiable  instrument 
which  he  has  received  before  its  maturity, 
notwithstanding  any  defect  or  infirmity  in 
the  title  of  the  person  from  whom  he  derived 
it,  although  such  person  may  have  acquired 
it  by  fraud,  or  by  theft,  or  robbery,  except 
where,  by  legislative  enactment,  the  instru- 
ment is  made  absolutely  void  in  the  hands 
of  every  holder,  as  by  the  statutes  against 
gaming  and  usury.  Saltmarsh  v.  Tu thill, 
13  Alab.  R.  390.  The  possession  of  a  nego- 
tiable instrument  is  prima  facie  evidence  * 
that  the  holder  took  it  for  value,  and  that 
he  came  to  it  honestly.  Wilson  v.  Lazier, 
11  Gratt.  477.  The  evidence  in  this  cause 
does  not  disclose  to  my  mind  any  such  proof 
or  suspicion  of  fraud  in  the  procurement  of 
the  notes  by  the  payee  as  to  impose  upon 
the  holder  the  onus  of  proving  his  bona 
fides,  or  his  payment  of  value  for  it,  under 
the  authority  of  the  cases,  cited  by  appel- 
lants' counsel,  of  Vathir  v.  Zane,  6  Gratt. 
246,  and  Wilson  v.  Lazier,  11  Gratt.  477. 
But  even  if  the  burden  of  proof  was  so 
shifted,  it  sufficiently  appears,  that  the  ap- 
pellees took  the  notes  in  question  in  the 
regular  course  of  business,  and  for  value, 
and  without  knowledge  of  any  fraud  in  the 
procurement  of  them  by  the  payee.  There 
is,  therefore,  no  error,  as  it  appears  to  me, 
in  the  court's  refusal  to  award  the  appel- 
lants a  new  trial  upon  the  general  principles 
of  law  that  define  the  rights  and  obligations 
of  the  parties  to  this  contract. 

Two  special  errors  are  further  assigned : 
First,  that  the  demurrer  to  the  6th  plea 
was  sustained,  and  that  afterwards  said 
demurrer  was  allowed  to  be  withdrawn,  and 
the  said  plea  was,  on  plaintiffs'  motion, 
stricken  out  of  the  pleadings  in  the  cause ; 
and  secondly,  that  the  court  did  not  exclude 
said  notes  from  going  in  evidence  to  the  jury 
because  unstamped,  and  therefore  void  under 
the  stamp  act  of  Maryland.     The  plea, 

59  which  was  disallowed,  *set  up  the 
general  defence  of  usury,  and  the  ad- 
ditional defence  that  the  plaintiffs  were  not 
bona  fide  holders  of  said  notes  for  value. 
Besides,  a  plea  of  usury  under  the  law  of 
this  state  had  been  previously  filed. 

Before  considering  these  points,  it  is  nec- 
essary to  determine  whether  this  be  a  Vir- 
ginia or  a  Maryland  contract ;  if  the  former, 
the  defence  of  usurj'  was  already  made,  and 
no  stamp  was  necessary ;  if  the  latter,  the 
plea  should  conform  to  the  Maryland  law, 
and  it  should  be  determined  whether  the 
stamp  act  of  Maryland  is  to  be  enforced  by 
our   courts.     The    general    rule   is,  that  all 
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instruments  take  effect  and  are  to  be  con- 
strued as  to  their  nature,  operation  and  ex- 
tent, according?  to  the  law  of  the  country 
where  they  are  made  and  executed.  Locus 
reg-it  actum.  Story's  Confl.  of  Laws,  }  286 
d.  A  note  made  in  a  particular  country  is 
to  be  deemed  a  note  governed  by  the  laws 
of  that  country,  whether  payable  there  or 
generally  without  naming  any  particular 
place.  Wilson  v.  Lazier,  11  Gratt.  477. 
These  principles  are  predicated  of  the  in- 
tentions of  the  parties,  who  arc  naturally 
and  reasonably  supposed  to  contemplate  in 
the  transaction  the  lex  loci  contractus. 
Here  the  appellants,  in  sending  their  sig- 
natures to  Baltimore,  did  so  with  the  inten- 
tion that  the  blanks  should  be  filled  and 
used  there.  They  were  ** incipient  bills," 
as  termed  by  Le  Blanc,  J.,  in  the  case, 
already  cited,  of  Russel  v.  Langstaffe;  and 
when  perfected  by  the  payee,  and  made 
payable  in  Baltimore,  they  must  be  taken  as 
subject  to  the  law  of  Maryland  by  the  com- 
bined operation  of  the  acts  and  intentions 
of  the  parties.  Maryland  fulfills  the  two- 
fold designation  of  the  *' Locus,  ubi  con- 
tractus celebratus  est ;  locus,  ubi  destinata 
solutio  est. '  *  I  therefore  feel  no  hesitation 
in  pronouncing  this  a   Maryland   contract. 

If  such,  the  appellants   were  properly 
60        disallowed  *a    general   plea  of  usury, 

and  could  only  plead  the  law  of  the 
jurisdiction  governing  the  contract.  In 
such  case,  they  would  have  had  to  set  forth 
the  principal  and  interest  actually  due,  and 
to  ask  relief  to  the  extent  of  the  usurious 
excess.  They  did  not  do  this ;  and  therefore 
the  demurrer  was  properly  sustained,  f^or 
some  reason  that  does  not  appear,  the  par- 
ties were  not  content  with  this  position  of 
the  pleadings,  which  seems  to  me  satisfac- 
tory; but,  at  a  subsequent  day,  this  ordei 
was,  on  plaintiffs'  motion,  rescinded; 
whereupon  the  defendants  withdrew  their 
joinder  in  demurrer,  and  the  plaintiffs  their 
demurrer  to  said  plea ;  and  the  court  then, 
on  plaintiffs'  motion,  ordered  the  said  plea 
to  be  stricken  out.  The  plaintiffs  did  not 
gain,  nor  did  the  defendants  lose  anything 
by  it.  I  should  infer  it  was  taken  with  the 
consent  of  the  defendants,  because  of  the 
withdrawal  of  their  joinder  in  demurrer. 
But  however  that  may  be,  or  whatever 
irregularity  may  exist  in  this  proceeding, 
it  now  presents  no  matter  for  correction  by 
this  court.  The  reasoning  by  which  I  thus 
justify  the  disallowance  of  this  plea  applies 
to  and  sustains  the  judgment  of  the  court 
in  refusing  to  give  the  seventh,  eighth  and 
ninth  instructions  asked  for  by  the  appel- 
lants in  the  trial  below. 

The  only  remaining  question  to  be  con- 
sidered on  this  record,  is  one  of  some 
novelty  and  conflict  of  authorities.  Did 
the  court  err  in  disregarding  and  refusing 
to  enforce  the  stamp  act  of  Maryland,  it 
being  conceded  that  that  act  made  these 
notes  void  for  want  of  a  stamp?  Although 
this  question  arose  on  the  motion  of  de- 
fendants to  exclude  these  notes  from  going 
in  evidence  to  the  jury,  because  unstamped, 
it  would  be   too    technical    to   deem    it    re- 


stricted to  a  question  of  evidence;  but  I 
assume  it  as  involving  the  general  question 
of  validity,  and  as  if  it  had  arisen  upon  a 
motion  to  instruct  the  jury  that  they  were 
void  and  could  not  be  recovered  upon, 

61  because  of  the  want  of  *a  stamp.     A 
discrimination    of   this   sort    is  made 

by  Justice  Story,  who,  after  a  broad  and 
positive  statement  that  *4f  by  the  laws  of 
a  country  a  contract  is  void,  unless  it  is 
written  on  stamped  paper,  it  ought  to  be 
held  void  everywhere ;  for  unless  it  be  good 
there,  it  can  have  no  obligation  in  any 
other  country,"  nevertheless  admits,  **it 
might  be  different  if  the  objection  w^ere  not 
to  the  validity  of  the  contract,  but  merely 
to  the  admissibility  of  other  proof  of  the 
contract."  Story's  Confl.  L.,  i  260  (4). 
In  the  case  of  James  v.  Catherwood,  16  Kng. 
C.  L.  R.  165,  receipts  required  by  the  laws 
of  France  to  be  stamped,  were  allowed  as 
evidence  without  such  stamps.  It  was  said 
by  Abbott,  J. :  **In  the  time  of  Lord  Hard- 
wicke,  it  became  a  maxim  that  the  courts 
of  this  country  will  not  take  notice  of  the 
revenue  laws  of  a  foreign  country.  There 
is  a  reciprocity  between  nations  in  this  re- 
spect. Foreign  states  do  not  take  any 
notice  of  our  stamp  laws,  and  why  should 
we  be  so  courteous  when  they  do  not  give 
effect  to  ours."  He  adds,  *4t  would  be 
productive  of  prodigious  inconvenience,  if 
in  every  case  in  which  an  instrument  was 
executed  in  a  foreign  country  we  were  to 
receive  in  evidence  what  the  law  of  that 
country  was,  in  order  to  ascertain  whether 
the  instrument  was  or  was  not  valid." 
Our  special  Court  of  Appeals  in  the  case  of 
Lambert  v.  Jones,  took  the  same  view  of 
this  question,  and  received  as  evidence  an 
unstamped  instrument,  not  admissible  by 
the  lex  loci  contractus. 

As  a  question,  therefore,  of  the  admissi- 
bility of  evidence,  it  seems  well  settled, 
that  the  fiscal  laws  of  another  state  pre- 
scribing the  stamping  of  papers,  are  not  to 
prevail  in  our  courts.  But  where  the  legal 
effect  or  obligation  of  the  paper  is  in  issue, 
a  different  rule  has  been  laid  down  in  some 
cases.  A  leading  one  is  that  of  Alves  v. 
Hodgson,  7  T.  R.  241.  Hodgson  gave  a 
promissory  note  at  Jamaica  to   Alves 

62  as  a  seaman,  for  bis  wages;  but  *the 
note  was  not  stamped   as  required  by 

the  laws  of  that  island.  Held,  that  the 
plaintiff  could  not  recover  on  a  written 
contract  made  in  Jamaica,  which  by  its 
laws  was  void  for  want  of  a  stamp.  Ld. 
Kenyon,  Ch.  J.,  said:  **Thisisa  promissory 
note,  though  not  negotiable;  and  as  it  is 
not  stamped,  it  cannot  be  received  in  evi- 
dence. Then,  it  is  said,  we  cannot  take 
notice  of  the  revenue  laws  of  a  foreign 
country ;  but  I  think  we  must  resort  to  the 
laws  of  the  country  in  which  the  note  was 
made,  and  unless  it  is  good  there,  it  is  not 
obligatory  in  a  court  of  law  here."  To  the 
same  effect  is  the  case  of  Bristow  v.  Seque- 
ville,  5  Kxch.  R.  275,  where  it  was  admitted 
that  a  foreign  court  might  disregard  the 
statutory  fiscal  enactments  of  the  country 
of   the   contract  on  a  question  of  evidence ; 
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but  it  was  further  decided  that  where  the 
instrument   was  void  for  want  of  a  stamp, 
it  will  be  so  deemed  by  the  foreign  court. 
Amid  this   contrariety  of  authorities,    I 
g^ladlj  accept  a  limitation   or  qualification 
of  this  doctrine,  laid  down  by   Judge  Story 
in  1  Gallison  374.     It  seems  to  me  eminently 
judicious,  and  as  affording    the   means   of 
reconciling  to  some  extent   these   opposing 
decisions.     While    affirming /*  that   the  lex 
loci   is   to   govern   all   questions  as  to  the 
nature,    validity    and   construction  of  con- 
tracts, and  is  to  be  enforced   everywhere,*' 
this  able  judge  excepts  *^  cases  in  which  the 
contract  is  immoral  or  unjust,  or  in  which 
the  enforcing  it  in  a  state  will  be  injurious 
to  the  rights,  the  interest  or  the  convenience 
of  such   state   or  its  citizens."    There  are 
two  cases   cited    in   the   argument   of  this 
cause,  one  from  Illinois  and  the  other  from 
Massachusetts,    that    strikingly    illustrate 
and  exemplify  the  reasonableness  and  neces- 
sity   of  this  exception.     The   first   is    the 
case  of   Sherman  et   al.  v.  Gasset  et  al.,  4 
Oilman's  R.    521.     This  was  a  suit  to  fore- 
close the  mortgage  of  lands  in  Illinois, 
63       given  to   secure  a  debt  'contracted  in 
Massachusetts  at  ten    per  cent,  inter- 
est,   while    twelve    per   cent,    was  legal  in 
Illinois ;  but  the  law  of  Massachusetts  g^ve 
only  six  per  cent,    and   specially   provided 
that,  ''whenever  an  action  shall  be  brought 
upon  any  contract  or  assurance,  and  it  shall 
appear  upon  special  plea  to  that  effect,  that 
a  greater  rate  of  interest  has  been  directly 
or  indirectly  reserved,    taken  or  received, 
the   plaintiff   shall    forfeit    three-fold    the 
amount    reserved   or  taken,  and  shall  have 
judgment  for  the  balance  only,  which  shall 
remain    due  after  deducting  said  three-fold 
amount. ' '     The  question,  then,  was  whether 
the  Illinois  court  would  execute  these  penal 
provisions  of   the   Massachusetts   law;  and 
it  was  held  that  it   would  not,  and  declared 
to  be  *  'a  settled  rule   of  jurisprudence  that 
the  courts   of  one  country  will  not  enforce 
either  the  criminal  or  penal  laws  of  another. 
The  second  case  is  McFaden,  &c.  v.  Bums, 
Ac,  5  Gray's  R.  599,  where  the  chief  justice 
ruled  that  though  it  was  a  Missouri  contract, 
the  law  of   Missouri  did    not  apply  to  thjs 
action  and  could  not  l>e  enforced   therein. 
That  law  fixed  the  rate  of  interest  at  six  per 
cent.,  and  provided  ''that  in  any  action  on 
a  contract  made  within  that  state,  in  which 
it  should  be  found  that  more  than  that  rate 
was   agreed    for  or  taken,  the  court  should 
give  judgment   for  the  principal  sum  due, 
after  deducting  the  amount  of  unlawful  in- 
terest taken  or   agreed   for;  and  also  judg- 
ment for  interest  at  the  rate  of  six  per  cent, 
on  the  balance;  and  order  the  whole  amount 
of  interest  to  be  set  apart  for  the  use  of  the 
common    schools   of   the   country  in  which 
the  action  was  brought,  and  when  collected, 
to  form  part  of  the  common  school  fund  for 
the  county,  and   that  the  defendant  should 
recover  his  costs." 

It  is  manifest,  how 'inconvenient,'  if  not 
impracticable,  it  would  have  been  for  the 
Massachusetts  court  in  this  case  to  admin- 
ister    the    Missouri     law,     so     peculiarly 


64  local    in  *its    provisions   and  policy. 
Where  the  principle  of  the  lex  loci  is 

the  offspring  of  a  mere  domestic  policy, 
and  does  not  pretend  to  the  sanctions  of 
common  morality  and  general  jurispru- 
dence, it  may  be  safely  assumed  as  without 
the  pale  of  that  international  comity,  upon 
which  this  doctrine  partly  rests,  and  as 
coming  within  the  exception  of  cases,  in 
which  it  would  be  "injurious  to  the  rights, 
interests  and  convenience  of  a  foreign  state 
or  its  citizens"  to  respect  and  enforce  it. 
Whether  it  would  be  different  where  the 
foreign  law  was  of  universal  application, 
and  in  complete  harmony  with  the  lex  fori, 
I  need  not  now  decide;  it  is  sufficient  that 
I  see  no  reason  and  recognize  no  authority 
requiring  a  Virginia  court,  while  bound  by 
no  stamp  acts  of  this  state  to  observe  and 
enforce  the  penalties  of  the  stamp  act  of 
Maryland ;  but  I  do  discern  many  ways  in 
which  such  course  would  be  injurious  to  the 
rights,  the  interest  or  convenience  of  this 
state  or  its  citizens;"  and  I  therefore  claim 
the  benefit  of  the  exception,  so  well  and 
fitly  made  by  Judge  Story.  If  Massachu- 
setts may  not  and  cannot  enforce  the  pecul- 
iar local  provisions  of  the  Missouri  usury 
law;  if  Illinois,  in  like  manner,  disregard 
the  penalties  and  forfeitures  of  a  similar 
statute  of  Massachusetts,  why  should  our 
courts  volunteer  to  guard  and  protect  the 
treasury  of  Maryland  by  enforcing  her  rev- 
enue laws?  Ivet  it  even  be  conceded  that 
the  lex  loci  should  prevail  here  and  else- 
where, where  it  embraces  and  effectuates 
general  principles,  known  to  and  accepted 
by  the  jurisprudence  of  enlightened  nations ; 
but  cases,  like  the  present,  involving  no 
universal  interest,  but  such  only  as  pertain 
to  a  state  in  its  revenue  service,  must  be 
deemed  as  within  the  exception  of  incon- 
venience or  injury,"  authorizing  the  court 
exercising  jurisdiction  to  decline  enforcing 
the  general  doctrine. 
In  the  view,  therefore,  which  I  have  taken 
of  this  question,  it  is  immaterial  how 

65  the  stamp   act  of  Maryland  ^may  be 
construed,    whether    as    making    the 

unstamped  instrument  absolutely  void,  or 
as  subjecting  it  to  transient  disabilities 
without  destroying  the  original  vitality  of 
the  contract.  I  need  not,  therefore,  enter 
into  the  disquisition  seeking  to  establish  a 
difference  between  the  terms  "invalid  and 
unavailable  for  any  purpose,"  on  the  one 
hand,  and  the  epithet  ''void"  on  the  other. 
I  regard  them  as  tantamount,  and  presume 
this  discrimination  rests,  not  on  this  differ- 
ence of  phraseology,  but  rather  on  the  nature 
of  the  proviso,  which  restores  the  instrument 
to  validity  upon  certain  prescribed  condi- 
tions, so  that  the  advocates  of  this  distinc- 
tion would  not  vary  their  construction  of 
the  act  though  the  latter  epithet  had  been 
used.  The  'invalidity*  of  the  instrument 
is  to  be  deemed  a  penalty,  denounced  against 
the  violation  of  the  law,  just  as  much  as 
if  a  pecuniary  mulct  or  forfeiture  had  stood 
in  its  stead.  There  can  be  no  question,  if 
this  cause  was  now  before  a  Maryland  court, 
no  recovery  would  be  allowed  on  these  notes. 
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because  they  have  never  been  stamped,  in 
conformity  with  the  requirements  of  the 
proviso ;  and  if  this  court  does  not  follow 
the  same  course,  it  is  due  to  its  refusal  to 
execute  a  revenue  law  of  Maryland.  Whether 
such  refusal  can  be  better  justified,  where 
the  law  appoints  a  mode  of  relief  against 
the  penalty  of  *  invalidity*  than  where  there 
is  no  escape  from  it,  I  have  no  occasion  to 
inquire  or  decide.  My  opinion  rests  on  the 
broad  ground,  that  whatever  may  be  the 
character  of  the  revenue  laws  of  another 
state,  no  matter  what  penalties  it  affixes, 
whether  it  declares  a  contract  void  or  in- 
valid, or  provides  relief  from  its  penalties, 
the  courts  of  this  state  are  not  bound  by 
authority  or  reason  to  regard  or  enforce 
such  laws. 

It  has  been  argued,  that  though  the  con- 
tract in  this  case  be  admitted  to  be  a  Mary- 
land contract,  yet  our  courts,  when  called 
on  to  execute  it,  should  administer 
66  *the  lex  fori.  For  this  position,  the 
appellants'  counsel  have  relied  on  the 
case  of  Turpin  v.  Povall  et  als.,  8  Leigh 
93.  That  case,  however,  was  decided  on 
the  principle  of  its  being  a  Virginia  con- 
tract ;  the  loan  was  made  by  an  agent,  the 
bond  given  and  the  mortgage  executed  in 
Richmond ;  and  hence  it  was  held  a  Virginia 
contract.  But  though  this  was  decisive  of 
the  case,  the  president  of  the  court  pro- 
ceeded further,  in  the  delivery  of  his  opin- 
ion«  and  argued  the  hypothesis  of  its  being 
a  Pennsylvania  contract ;  and  in  doing  so, 
as  it  seems  to  me,  gave  the  weight  of  his 
opinion  to  the  position  taken  by  the  appel- 
lants' counsel.  But  this  was  plainly  extra- 
judicial; and  it  is  compatible  with  the 
highest  respect  (and  such  I  certainly  enter- 
tain) for  the  opinions  of  this  distinguished 
judge,  to  suppose  that  he  did  not  express 
himself  with  the  care  and  precision  he 
would  have  done  had  this  point  entered  into 
the  decision  of  the  cause.  Whatever  doubts 
I  entertain  of  the  assertions  and  reasoning 
of  this  able  judge  on  this  hypothesis,  I  am 
not  called  upon  to  state  them  here,  inas- 
much as  these  observations  were  incidental, 
and  not  required  by  any  necessity  of  the 
decision  he  was  pronouncing. 

I  have  thus  briefly  reviewed  all  the  points 
presented  by  this  record,  and  am  of  opinion 
that  the  judgment  of  the  court  below  should 
be  affirmed. 

JOYNES,  J.  After  this  cause  went  back 
from  this  court  in  1858,  the  defendants  filed 
six  special  pleas.  To  the  first  five  pleas 
the  plaintiffs  replied,  and  issues  were  joined 
upon  them.  No  question  arises  in  respect 
to  these  pleas.  To  the  sixth  plea  the  plain- 
tiffs demurred ;  and,  on  the  16th  of  Septem- 
ber, 1859,  the  court  sustained  the  demurrer. 
On  the  19th  of  the  same  month,  on  motion 
of    the    plaintiffs,    the  order  entered  on  the 

16th  was  rescinded ;  the  defendants,  by 
67        leave   of   the  court,    withdrew  *their 

joinder  in  the  demurrer,  and  the 
plaintiffs  thereupon  withdrew  their  de- 
murrer; and,  then,  on  motion  of  the  plain- 
tiffs, the  plea  was   struck  out   by  the  court. 


The  plaintiffs  in  error  assign  as  grounds  of 
error :  1.  That  the  demurrer  was  sustained. 
2.  That  the  order  sustaining  the  demurrer 
was  rescinded,  and  the  plea  struck  out. 

I  do  not  understand  this  plea  as  designed 
to  set  up  the  defence  of  usury.  The  plea 
of  usury  had  been  filed  in  1855.  If  it  was 
designed  to  set  out  the  defence  of  usury 
under  the  law  of  Maryland,  upon  the  view 
that  the  general  plea  of  usury  allowed  by 
the  statute  would  not  cover  that  defence,  it 
was  defective  in  not  stating  what  the  law 
of  Maryland  was.  1  Chitty  Plead.  247.  If 
the  plea  was  bad,  the  striking  it  out  cannot 
be  assigned  as  error. 

I  think  the  object  of  the  plea  was  to  set 
up  the  defence  that  the  plaintiffs  were  not 
bona  fide  holders  of  the  note  on  which  the 
action  was  founded.  That  defence,  how- 
ever, might  have  been  made,  as,  in  point 
of  fact,  it  was  made,  under  the  plea  of  nil 
debet,  upon  which  issue  had  already  been 
joined  in  1853.  The  plea  was,  therefore, 
wholly  unnecessary,  and  this  would  have 
been  good  ground  for  rejecting  it  when 
offered,  if  it  had  been  objected  to ;  Reed  v. 
Hanna's  ex'ors,  3  Rand.  56;  and  it  was 
competent  for]the  court  to  strike  it  out  after 
it  was  raised,  even  though  issue  had  been 
joined  upon  it.  Kemp  v.  Mundell,  9  Leigh 
12.  The  plaintiffs  in  error  not  having  been 
deprived  of  any  defence  by  the  striking  out 
of  this  plea,  have  not  been  injured  by  it, 
and  cannot  complain.  The  multiplication 
of  issues  by  special  pleas  tends  to  embar- 
rass the  jury,  and  ought  not  to  be  encour- 
aged, **  except  in  cases  where  by  law  the 
defence  would  otherwise  be  excluded  or  ren- 
dered unavailing." 

After  the  plaintiffs  had  given  the 
68  note  in  evidence  to  *the  jury,  the 
defendant  moved  to  exclude  it,  because 
it  had  not  been  stamped  in  pursuance  of 
the  law  of  Maryland ;  and  offered  to  read 
in  evidence  to  the  jury  a  paper  containing 
the  statutes  of  Maryland  on  the  subject  of 
stamps,  which  were  in  force  at  the  date  of 
the  note.  The  plaintiffs  objected  to  the 
introduction  of  this  evidence,  and  the  court 
sustained  the  objection;  being  of  opinion 
that  the  note  might  be  used  in  evidence  in 
this  state,  notwithstanding  the  provisions 
of  the  Maryland  statutes. 

Authorities  are  divided  upon  the  question 
whether  the  construction  and  effect  of  the 
law  of  a  foreign  state  are  to  be  determined 
by  the  jury  or  by  the  court.  1  Rob.  Pract. 
(new  ed. )  257,  259.  But  it  is  not  necessary 
to  decide  that  question  in  this  case.  For 
even  if  it  was  the  duty  of  the  court  to  admit 
the  evidence,  and  to  leave  it  to  the  jury  to 
decide  from  it  what  the  law  of  Maryland 
was,  this  court  will  not  reverse  the  judg- 
ment, if  upon  consideration  of  the  statutes 
which  were  offered  in  evidence,  it  shall 
appear  that  the  construction  adopted  by 
the  court  was  correct.  For  in  that  case  it 
would  appear  that  the  rejection  of  the  evi- 
dence did  the  defendants  no  injury,  because 
the  verdict  of  the  jury  would  have  beea  set 
aside,  if  the  evidence  had  been  admitted, 
and  the  jury  had  put  a  different   construe* 
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tion  on  the  statutes  from  that  adopted  by 
the  court.  Crease  v.  Barrett,  1  Cromp. 
Mees.  and  Ros.  919;  Doe  v.  Langiield,  16 
Mees.  and  Welsh.  497;  Thorndike  v.  Boston, 
1  Met.  R.  242;  Preston  v.  Harvey,  2  Hen. 
ft  Mun.  55. 

The  question,  therefore,  is,  whether  the 
fact  that  this  note  had  not  been  stamped  ac- 
cording* to  the  law  of  Maryland,  was  a  bar 
to  a  recovery  upon  it  in  the  courts  of  Vir- 
ginia. 

In  Alves  v.  Hodgson,  7  T,  R.  241,  which 
was  an  action  on  a  contract  made  in  Ja- 
maica, the  court  considered  that  the  con- 
tract was  void  in  Jamaica  for  want 
69  of  a  stamp;  *and  on  that  ground  held 
it  void  in  England.  Lord  Kenyon 
said:  *'Then  it  is  said  that  we  cannot  take 
notice  of  the  revenue  laws  of  a  foreign 
country ;  but  I  think  we  must  resort  to  the 
laws  of  the  country  in  which  the  note  was 
made,  and  unless  it  is  good  there,  it  is  not 
obligatory  in  a  court  of  law  here.  Clegg 
V.  Levy,  3  Camp.  R.  166,  also  proceeded  on 
the  ground  that  the  agreement  was  void 
where  it  was  made ;  and  Lord  BUenborough 
expressed  the  opinion  that  if  so  it  was  void 
the  world  over. 

The  next  case  was  James  v.  Catherwood, 
3  Dowl.  &  Ryl.  199  (16  Eng.  C.  L.  R.  165), 
in  which  to  prove  a  loan  of  money  in 
France,  unstamped  receipts  were  offered  in 
evidence.  The  defendant's  counsel  ob- 
jected to  the  admission  of  the  receipts  as 
evidence,  and  offered  to  prove  that  by  the 
laws  of  France  such  receipts  required 
stamps.  The  court  excluded  the  evidence, 
and  the  Court  of  King's  Bench  refused  a 
rule  on  the  ground  that  one  country  will 
not  take  notice  of  the  revenue  laws  of  an- 
other. This  disposed  of  the  case ;  but  the 
report  makes  the  chief  justice  say,  *4t 
would  be  of  prodigious  inconvenience  if 
in  every  case  in  which  an  instrument  was 
executed  in  a  foreign  country,  we  were  to 
receive  in  evidence  what  the  law  of  that 
country  was,  in  order  to  ascertain  whether 
the  instrument  was  or  was  not  valid." 

Now  in  this  case  it  did  not  appear,  and 
was  not  alleged,  that  the  instrument  was 
void  under  the  law  of  France  for  want  of  a 
stamp.  The  case  was  not,  therefore,  put 
on  the  same  grouhd  as  Alves  v.  Hodgson 
and  Clegg  V.  Levy.  The  remarks  attributed 
to  the  chief  justice,  above  quoted,  would 
certainly  not  have  been  sound  if  they  had 
asserted,  as  a  general  proposition,  what 
the  language  taken  literally  seems  to  inti- 
mate, to  wit :  that  the  courts  of  England 
will  enforce  a  contract  made  in  a  foreign 
country,  without  reference  to  the  question 
whether  it  is  valid  or  void  in  that  country. 
And  in  that  sense  the  remark  would 
70  have  *had  no  just  relation  to  the 
case :  for  there  was  nothing  to  show 
that  receipts  were  void  in  France  for  want 
of  stamps.  I  think  the  only  fair  interpre- 
tation of  the  case  is,  that  the  defendant  did 
not  offer  to  prove  that  the  law  of  France 
made  the  unstamped  instrument  void.  In 
this  view  the  case  is  not  in  conflict  with 
those  above    cited.    Wynne    v.    Jackson,  2 


Russ.  R.  351,  3  Cond.  Eng.  Ch.  R.  144, 
turned  also  on  the  law  of  France.  It  did 
not  appear  and  was  not  alleged,  that  the 
bills  were  void  by  the  law  of  France.  It 
appeared  that  the  bills  were  stamped,  but 
that  they  were  drawn  in  such  a  form  that 
the  holder  could  not  recover  upon  them  in 
France.  What  the  defect  was  does  not  ap- 
pear; it  does  appear  that  it  was  not  the 
want  of  stamps.  All  the  vice  chancellor 
decided  on  this  point  was,  that  the  * 'cir- 
cumstance of  the  bills  being  drawn  in  such 
a  form,  that  the  holder  could  not  recover  on 
them  in  France,  was  no  objection  to  his 
recovering  on  them  in  an   English    court." 

I  see  nothing  in  James  v.  Catherwood  and 
Wynne  v.  Jackson  inconsistent  with  Alves 
V.  Hodgson  and  Clegg  v.  Levy.  The  last 
two  relate  to  cases  in  which  the  foreign  law 
makes  the  contract  void  for  want  of  a 
stamp;  the  first  two  relate  to  cases  where, 
by  the  foreign  law,  the  instrument  is  not 
void,  but  cannot  be  used  in  evidence,  or 
made  the  foundation  of  a  suit,  for  want  of 
a  stamp  or  other  formality. 

The  distinction  between  the  two  classes 
of  cases  is  clearly  pointed  out  in  Bristow  v. 
Sequeville,  5  Exch.  R.  275.  It  appeared  in 
that  case  that  the  receipts  would  not  be  ad- 
missible in  the  courts  of  Cologne  for  want 
of  a  stamp;  and  it  was  objected  that  they 
were,  for  that  reason,  not  admissible  in 
England.  The  objection  was  overruled,  and 
the  Court  of  Exchequer  sustained  the  deci- 
sion. Alderson,  B. ,  said :  *  *It  is  very  differ- 
ent whether  the  law  makes  a  stamp 
necessary  to  the  validity  of  an  instru- 
71  ment,  *or  to  its  admissibility  in  evi- 
dence. An  unstamped  deed  is  a  valid 
contract  here,  although  it  cannot  be  given 
in  evidence.  If,  by  the  law  of  a  foreign 
country,  a  document  is  only  inadmissible 
for  want  of  a  stamp,  it  is  a  valid  contract, 
and  admissible  in  evidence  in  another 
country."  Pollock,  C.  B.,  following  im- 
mediately upon  these  remarks  of  Alderson, 
B.,  said  that  James  v.  Catherwood  was  an 
authority  in  point.  He  had  previously  said, 
immediately  before  the  remarks  of  Aider- 
son,  B.,  that  Alves  v.  Hodgson  proceeded 
on  the  ground  **that  if  it  be  not  a  contract 
at  the  place  where  it  is  alleged  to  be  made, 
it  is  no  contract  at  all."  Rolfe,  B.  (the 
present  Lord  Cranworth),  said,  of  Alves  v. 
Hodgson,  that  the  marginal  note,  ^^the 
plaintiff  cannot  recover  upon  a  written  con- 
tract made  in  Jamaica  which,  by  the  law 
of  that  island,  was  void  for  want  of  a 
stamp,"  was  perfectly  correct.  He  added: 
'  4  agree  that  if ,  for  want  of  a  stamp,  a 
contract  made  in  a  foreign  country  is  void, 
it  cannot  be  enforced  here.  But  if  that  case 
meant  to  decide  that  where  a  stamp  is  re- 
quired by  the  revenue  laws  of  a  foreign 
state  before  a  document  can  be  received  in 
evidence  there,  it  is  inadmissible  in  this 
country,  I  entirely  disagree." 

This  case  throws  light  upon  James  v. 
Catherwood  and  Wynne  v.  Jackson,  for  the 
Code  Napoleon,  which  is  the  law  of  France, 
was  the  law  involved  in  this  case.  It  thus 
appears  that,  by  the  law  of  France,   which 
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was  involved  in  James  v.  Catherwood,  and 
in  Wynne  v.  Jackson,  the  unstamped  in- 
strument was  not  void,  but  was  only  not 
available  as  evidence. 

I  have  made  this  examination  of  the 
E/ngliah  cases  because  I  have  not  seen  them 
discussed  anywhere  in  a  manner  satisfac- 
tory to  my  mind.  It  seems  to  me,  with 
deference,  that  it  is  a  mistake  to  suppose 
that  there  is  any  inconsistency  in  these 
cases. 

72  *In  Ludlow  &  al.  v.  Van  Renselaer, 
1  John.  R.  95,  the  action    was   on    an 

unstamped  note  made  in  France;  and  it 
appeared  that,  without  a  stamp,  ^^no  note 
could  be  recovered  in  that  country."  The 
court  held  that  the  action  could  be  main- 
tained, on  the  ground  that  they  did  not 
sit  to  enforce  the  revenue  laws  of  other 
countries.  In  Lambert  v.  Jones,  2  Pat.  & 
Heath  144,  a  recovery  was  had  on  an  en- 
dorsement made  in  Maryland,  which  re- 
quired a  stamp;  and  the  court  put  its 
decision  on  the  ground  that  one  country 
will  not  take  notice  of  the  revenue  laws  of 
another.  And  Judge  Story,  while  he  main- 
tains that  a  contract,  void  for  want  of  a 
stamp  where  it  is  made,  ought  to  be  held 
void  everywhere,  appears  to  concede  that 
where  such  is  not  the  effect  of  the  lex  loci, 
a  recovery  maybe  had  in  the  foreign  court. 
Conil.  Laws,  sec.  260,  note. 

In  Satterthwaite  v.  Doughty,  Busbee's 
Law  R.  314,  the  Supreme  court  of  North 
Carolina  maintained  the  doctrine  that  an 
instrument  void  where  made  for  want  of  a 
stamp,  is  void  everywhere,  and  applied  it 
to  the  case  of  an  unstamped  bond  made  in 
Maryland.  The  court  assumed,  without 
any  examination  of  the  Maryland  statute, 
that  the  unstamped  instrument  was  declared 
void  by  it.  I  cannot  concur  in  that  opin- 
ion ;  and  I  think  an  attentive  consideration 
of  the  subject  will  show  that  the  true  con- 
struction of  the  Maryland  statute  is,  that 
it  does  not  make  the  instrument  void  for 
want  of  a  stamp,  but  only  prevents  its  be- 
ing used  as  evidence. 

The  provision  of  the  statute  of  Maryland, 
applicable  to  this  case,  is  as  follows: 

*^And  be  it  enacted,  that  no  instrument 
of  writing  whatsoever,  charged  by  this  act 
with  the  payment  of  a  duty  as  aforesaid, 
shall  be  pleaded  or  given  in  evidence  in  any 
court  of  this  state,  or  admitted  in  any  such 
court    to    be   available  at    law   or   in 

73  equity,  or  shall    be   valid  *or   avail- 
able    for    any    purpose    whatsoever, 

unless  the  same  shall  be  stamped  or  marked 
as  aforesaid :  provided,  that  if  any  such  in- 
strument of  writing  shall  have  been  written 
or  printed  upon  vellum,  parchment,  paper 
or  other  material,  not  marked  or  stamped 
according  to  this  act,  or  upon  vellum, 
parchment,  paper  or  other  material  marked 
or  stamped  at  a  lower  duty  than  ought  to 
be  paid  upon  the  same,  then  and  in  that 
case  it  shall  be  lawful  for  the  persons  hold- 
ing such  instrument  to  make  oath,"  &c., 
and  '*to  pay  to  the  clerk,"  Ac,  **the  duty 
chargeable  by  law  on  such  instrument  or 
writing,  together  with  ten  dollars  in  addi- 


tion thereto,"  ♦  »  *  **after  which," 
&c.,  ''such  instrument  or  writing  shall  be, 
to  all  intents  and  purposes,  as  valid  and 
available  as  if  the  same  had  been  or  were 
stamped  or  marked  as  by  this  act  required. " 

The  provisions  of  this  statute  are  sub- 
stantially the  same  as  those  of  the  English 
statutes.  The  act  9  and  10,  William  III, 
provides,  that  an  instrument  which  has  not 
been  duly  stamped,  may  have  the  stamp 
affixed  afterwards,  upon  payment  of  the 
duty  and  a  penalty  of  ;f  10 ;  and  declares, 
that  ''no  such  instrument  shall  be  pleaded 
or  given  in  evidence  in  any  court,  or  ad- 
mitted in  any  court  to  be  good  or  available 
in  law  or  equity, "  until  payment  of  the  duty 
andvpenalty.  By  the  act  31  George  III,  it 
is  provided,  that  no  instrument  liable  to 
the  duty  imposed  by  that  act  "shall  be 
pleaded  or  given  in  evidence  in  any  court, 
or  admitted  in  any  court  to  be  good,  useful 
or  available  in  law  or  equity,"  unless  duly 
stamped.  This  provision  is  incorporated 
in  all  the  subsequent  stamp  acts.  The  act 
31  George  III,  contained  no  provision  for 
subsequent  stamping  on  payment  of  a  pen- 
alty, but  such  a  provision  was  made  by 
the  act  37  George  III,  and  has  been  retained 
in  subsequent  acts. 

In  Rex  V.  Bishop  of  Chester,  1    Stra.    R. 

624,  the  court  said,  that  "the  stamp  act 

74        was  never  intended    to    avoid  *deed8 

that   were   not   stamped,    but  only  to 

add  a  penalty  to  enforce  the  duty." 

In  Ha wkes wood's  case,  2  Bast  P.  C.  955, 
the  prisoner  was  convicted  of  the  forgery  of 
an  unstamped  bill  of  exchange.  The  judges, 
in  sustaining  the  conviction,  said,  "the 
stamp  act,  in  saying  that  a  bill  without  a 
stamp,  shall  not  be  pleaded  or  given  in  evi- 
dence, or  be  available  in  law  or  equity, 
means  only  that  it  shall  not  be  made  use  of 
to  recover  the  debt ;  and,  besides,  the  holder 
might  get  it  stamped  after  it  was  made." 

S:ott  &  al.  V.  Jones,  4  Taunt.  R.  865,  was 
an  action  of  trover  for  an  unstamped  in- 
strument. The  court  said:  "This  instru- 
ment is  a  thing  capable  of  having  a  value 
given  to  it  by  being  stamped.  The  mean- 
ing of  the  act  is,  that  it  shall  not,  without 
a  stamp,  be  available  as  between  the  parties, 
so  as  to  enable  them  to  enforce  the  agree- 
ment." 

Regina  v.  Watts,  24  Eng.  L.  &  £q.  R. 
573,  was  an  indictment  for  stealing  a  piece 
of  paper  upon  which  was  written  an  agree- 
ment requiring  a  stamp,  but  on  which  there 
was  no  stamp.  It  was  objected  at  the  trial, 
that  the  paper  contained  a  subsisting  valid 
agreement,  and  therefore  was  not  the  sub- 
ject of  larceny  as  a  piece  of  paper  only. 
The  court  of  criminal  appeal,  eleven  judges 
being  present,  and  only  one  dissenting, 
held  that  the  paper,  though  unstamped,  was 
an  agreement,  though  it  could  not  be  used 
as  evidence  of  the  rights  of  the  parties 
without  being  stamped.  Lord  Campbell 
said,  that  the  distinction  was  between  in- 
struments which,  being  unstamped,  are 
wholly  void,  and  those  which  may  be  made 
available  by  having  a  stamp  subsequently 
impressed.     Coleridge,  J.,  said:  "The  only 
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object  of  the  stamp  laws  is  to  enforce  the 
duty  bj  making  a  document  not  available 
in  evidence  without  a  stamp."  In  Delay 
T.  Alcock,  29  Engr.  Lt.  &  EX].  R.  83,  the 
county     court     judge     had      treated 

75  *an  unstamped  agreement  as  a  nullity ; 
but    the   Court  of  Queen's  Bench,  on 

the  authority  of  Regina  v.  Watts,  held  it 
to  be  error  so  to  treat  it,  on  the  ground 
that  *4he  potentiality  of  having  it  stamped 
precluded  it  from  being  treated  as  waste 
paper." 

The  English  statutes,  therefore,  while 
they  declare  that  the  unstamped  instrument 
shall  not  be  ^^good  or  available,"  do  not 
make  it  void.  The  instrument,  as  was  said 
by  Alderson,  B.,  in  Bristow  v.  Sequeville, 
before  cited,  '4s  a  valid  contract,  although 
it  cannot  be  given  in  evidence. '  *  The  sub- 
sequent affixing  of  the  stamp,  as  was  said 
by  Lord  Campbell  in  Regina  v.  Watts, 
"relates  back  to  the  time  of  the  signature. " 
The  stamp  acts  are  measures  of  revenue 
only,  and  the  whole  object  of  rendering  the 
unstamped  instrument  unavailable  to  the 
parties  is  to  compel  the  payment  of 
the  duty. 

Now  it  seems  to  me  that  the  same  con- 
struction must  be  applied  to  the  statute  of 
Maryland,  which  was  evidently  modeled 
after  those  of  England.  Although  it  de- 
clares that  the  unstamped  instrument  shall 
not  be  '*  valid  or  available  for  any  purpose," 
it  allows  it  to  be  stamped  subsequently. 
The  subsequent  stamping  relates  back  to 
the  time  of  execution,  and  makes  the  in- 
strument as  ''valid  and  available"  as  if 
stamped  at  first.  See  also  act  of  March, 
1857,  {2  1  and  2.  In  short,  it  contains  every 
feature  of  the  English  statutes,  upon  which 
the  construction  I  have  been  explaining  has 
been  established. 

I  am  of  opinion,  therefore,  that  the  stat- 
ute of  Maryland  requiring  certain  instru- 
ments to  be  stamped  is  nothing  more,  as  its 
title  imports,  than  a  measure  for  raising 
revenue  for  the  benefit  of  that  state.  As  a 
means  of  securing  the  payment  of  the  duty, 
and  for  that  purpose  only,  the  payment  of 
the  duty  is  made  a  condition  of  the  right 
to  use  the  instrument  in  the  courts  of 
Maryland.     To   impose   a   like  condi- 

76  tion  on    the   right  to  *use  the  instru- 
ment   here,    would    be   lending     the 

courts  of  Virginia  to  enforce  the  payment 
of  revenue  to  the  state  of  Maryland,  con- 
trary to  the  settled  doctrine  that  the  courts 
of  one  state  will  not  enforce  the  revenue 
laws  of  another.  Such  a  rule  would  not 
only  be  anomalous  in  principle,  but  incon- 
venient in  practice,  and  inconsistent  with 
the  dignity  of  an  independent  state. 

The  result  of  these  views  is,  that  the  court 
did  not  err  in  excluding  the  statute  of 
Karyland  from  the  jury. 

Upon  the  trial,  the  defendants  in  the 
court  below  asked  nine  instructions  to  the 
jury.  The  7th,  8th  and  9th  were  refused, 
and  the  refusal  of  the  7th  and  8th  is  as- 
signed as  error.  These  instructions  are 
substantially  the  same,  and  affirm,  that  if 
the  transaction  between  Fant  and  Miller  & 


May  hew  involved  the  payment,  or  a  con- 
tract for  the  payment,  of  interest  at  a 
greater  rate  than  six  per  cent,  per  annum, 
the  jury  ought  to  find  for  the  defendants. 

The  court  had  already  instructed  the  jury 
that  Miller  &  May  hew  could  not  be  regarded 
as  bona  fide  holders,  if  they  acquired  the 
note  through  a  usurious  transaction ;  so 
that  it  could  not  have  understood  these  in- 
structions as  bearing  on  that  proposition. 
They  were,  no  doubt,  understood  by  the 
court  below,  as  they  were  treated  in  the 
argument  here,  as  affirming  that  the  rights 
of  the  plaintiffs  were  to  be  determined  by 
the  law  of  Virginia.  This  was  maintained 
on  several  grounds:  1.  That  the  law  of 
Virginia  was  the  lex  loci  of  the  contract. 
2.  That  the  provisions  of  the  Maryland 
statute  of  1845  are  remedial,  and  cannot  be 
enforced  here  on  the  principle  of  Sherman 
V.  Gussett,  4  Gilm.  R.  521,  and  other  cases 
of  that  class  (vide  7  Mete.  R.  14;  5  Gray's 
R.  599;  31  New  Hamp.  R.  582),  and  that 
only  the  act  of  1704  can  be  enforced,  which 
makes  the  usurious  instrument  void.  3. 
That    the    case    is    governed    by    the    lex 

fori. 
77  *1,  If  we  look   to   the   contract  im- 

ported by  the  note,  it  was  made  in 
Maryland,  and  was  to  be  performed  thei^e. 
The  mere  signing  of  the  blank  piece  of 
paper  in  Virginia  did  not  create  a  contract. 
There  was  no  contract  until  the  blank  had 
been  filled  up  so  as  to  make  a  note,  nor  until 
the  note  so  made  had  been  delivered  to  the 
plaintiffs.  All  this  was  done  in  Maryland. 
It  was,  therefore,  a  Maryland  contract. 
Drinscomb  v.  Bunker,  2  Mete.  R.  8;  Law- 
rence V.  Bassett,  5  Allen's  R.  140;  Cook  v. 
Moffatt,  5  How.  U.  S.  R.  295.  If  we  look 
to  the  contract  imported  by  the  endorse- 
ment and  transfer  of  the  note  by  Fant  to 
the  plaintiffs,  it  was  likewise  made  in 
Maryland,  and  was  governed  by  its  laws. 

2.  The  law  of  Maryland  applicable  to  the 
case  consisted  of  the  first  and  second  sec- 
tions of  the  act  of  1704,  entitled  **an  act 
against  excessive  usury;"  and  the  act  of 
1845,  entitled  **a  supplement  to  an  act  en- 
titled an  act  against  excessive  usury. ' '  The 
first  section  of  the  act  of  1704  prohibited 
the  taking  of  interest  at  a  greater  rate  than 
six  per  cent,  per  annum ;  and  the  second 
section  declared  all  contracts  for  a  higher 
rate  of  interest  to  be  utterly  void.  The  act 
of  1845  provided  that,  in  any  suit  at  law  or 
in  equity  thereafter  to  be  brought  on  any 
contract,  &c.,  in  which  any  person  shall 
seek  to  avail  himself  of  the  act  of  1704,  it 
shall  be  incumbent  on  such  person  to  plead 
the  same  specially,  and  to  set  out  the  true 
amount  due,  principal  and  interest,  at  six 
per  cent.,  and  that  judgment  should  be 
rendered  in  favor  of  the  plaintiff  for  the 
amount  of  such  principal  and  interest. 
The  settled  construction  of  these  acts  in 
Maryland,  as  appears  by  the  evidence,  is, 
that  usurious  contracts  are  not  avoided 
under  any  circumstances,  but  are  valid 
securities  to  the  extent  of  the  principal  and 
six  per  cent,  interest.  In  the  view  of  the 
law  of  Maryland  under  the  act  of  1845,  there 
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are  two  distinct  contracts,  or  two  dis- 

78  tinct  parts  of  the  •same  contract,  one 
for    the    principal    and   six  per  cent. 

interest,  which  is  valid,  the  other  for  the 
excess  of  interest  above  six  percent.,  which 
is  void. 

The  second  section  of  the  act  of  1704, 
which  declared  usurious  contracts  to  be 
utterly  void,  was  repealed  by  the  third  sec- 
tion of  the  act  of  1845,  which  repealed  all 
acts  and  parts  of  acts  inconsistent  with 
the  provisions  of  that  act.  For  the  provi- 
sion that  the  usurious  instrument  should 
be  utterly  void  was  inconsistent  with  the 
provision  that  the  plaintiff  should  recover 
to  the  extent  of  the  principal  and  six  per 
cent,  interest,  and  it  was  accordingly  held 
in  Baugher  &  als.  v.  Nelson,  9  Gill's  R. 
299,  that  the  second  section  of  the  act  of 
1704  was  repealed  by  the  act  of  1845. 

It  follows  that  if  the  provisions  of  the  act 
of  1845  are  such  that  they  cannot  be  en- 
forced in  this  state,  then  no  part  of  the  law 
of  Maryland  applies  to  this  contract,  and 
it  must  be  enforced  to  its  whole  extent, 
unless  affected  by  the  lex  fori.  I  do  not 
think,  however,  that  the  provisions  of  the 
act  of  1845  come  within  the  principle  of 
Sherman  v.  Gussett.  But  I  do  not  think  it 
worth  while  to  enter  into  any  discussion 
on  that  point. 

3.  It  was  argued  that  Miller  &  Mayhew 
cannot  avail  themselves  of  the  law  of  Mary- 
land to  sustain  the  contract ,  to  the  extent 
of  principal  and  six  per  cent,  interest,  be- 
cause the  contract  violated  that  law,  and 
that  the  courts  of  Virginia  must  apply  the 
rule  of  our  own  law,  and  refuse  to  enforce 
the  contract  altogether.  For  this,  Turpin 
V.  Poval,  8  Leigh  93,  was  relied  upon. 
That  was  the  case  of  a  bill  in  equity  for 
relief  from  a  contract  for  the  payment  of 
interest  at  the  rate  of  ten  per  cent.  One 
question  was,  whether  the  relief  was  to  be 
granted  on  condition  of  paying  the  princi- 
pal, without  interest,  according  to  the  law 
of  Virginia,  or  on  condition  of  paying  the 
principal   with  six  per  cent,  interest, 

79  according   to   what  *was  assumed   to 
be  the   law    of   Pennsylvania.     If   it 

was  a  Virginia  contract,  it  was  clear  that 
the  Virginia  rule  must  apply.  That  it  was 
a  Virginia  contract  was  clearly  shown  by 
Judge  Tucker,  and  is  confirmed  by  Andrews 
V.  Pond,  13  Peter's  R.  65.  But  Judge 
Tucker,  with  whom  the  other  judges  con- 
curred, went  further,  and  held  that  if  it  was 
a  Pennsylvania  contract  the  creditor  had 
no  right  to  claim  any  benefit  under  the  law 
of  Pennsylvania,  because  he  had  not  made 
his  contract  with  reference  to  that  law,  but 
in  defiance  of  it.  In  this  connection  he 
said:  **A  contract  made  in  any  state  con- 
trary to  its  laws,  must  in  any  other  state 
be  looked  upon  as  uninfluenced  by  them, 
and  must  therefore  always  fall  within  the 
influence  of  the  lex  fori.  The  foreign  state 
can  indeed  only  act  upon  the  contract  re- 
medially."  I  understand  Judge  Tucker's 
meaning  to  be,  that  as  the  contract  was 
usurious  under  the  law  of  Pennsylvania, 
the  debtor  was  entitled   to  relief   in  equity 


from  the  usurious  excess,  and  as  the  courts 
of  Virginia  could  not  administer  any  rem- 
edies but  such  as  the  law  of  Virginia 
affords,  the  relief  could  only  be  given  ac- 
cording to  that  law. 

There  are  expressions  in  the  subsequent 
part  of  Judge  Tucker's  opinion,  which,  taken 
in  their  strict  sense,  would  seem  to  import, 
that,  because  the  taking  of  interest  at  a 
greater  rate  than  six  per  cent,  is  against 
the  policy  of  Virginia,  the  courts  of  Vir- 
einia  will  refuse  to  enforce  a  contract  for 
a  greater  rate  of  interest,  though  valid 
where  made.  This,  we  know,  would  be  in 
conflict  with  a  well  settled  principle,  on 
which  our  courts  act  every  day.  Usurious 
contracts  do  not  fall  within  the  principle 
cited  by  Judge  Tucker  from  the  Conflict  of 
Laws,  in  reference  to  vicious  and  immoral 
contracts.  What  was  said  upon  that  subject 
was  wholly  unnecessary  to  the  decision  of 
the  case. 

But  Turpin  v.  Poval  is  no  authority 

80  in  the  present  *case,  because  the  con- 
tract which  Miller  &  Mayhew  seek  to 

enforce  in  this  case,  to  wit,  the  con- 
tract for  the  principal  and  interest  at  six 
per  cent. ,  was  valid  under  the  law  of  Mary- 
land. The  ground,  therefore,  on  which  the 
remedial  provisions  of  the  lex  fori  were 
held  applicable  in  that  case  does  not  exist 
in  this.  It  is  the  common  case  of  a  con- 
tract valid  under  the  lex  loci. 

I  am  of  opinion,  therefore,  that  the  in- 
structions were  properly  refused.  The  only 
remaining  error  assigned  is  the  refusal  of 
the  court  to  grant  a  new  trial. 

There  can  be  no  doubt,  according  to  well 
settled  principles,  that  B.  L.  Fant  had  the 
right  to  fill  up  the  blank  pieces  of  paper  by 
writing  over  the  signatures'  promissoty 
notes  for  such  sums,  and  with  such  dates 
and  times  of  payment  as  he  might  choose, 
and  that  the  notes  so  made  would  be  valid 
in  the  hands  of  bona  fide  holders  for  value. 
Russell  V.  Langstaffe,  Douglas'  R.  495; 
Douglas,  &c.  V.  Scott  A  al.,  8  Leigh  43; 
Orrick  v.  Colston,  7  Gratt.  189.  And  it  is 
equally  well  settled  that  the  knowledge  on 
the  part  of  the  plaintiffs  that  the  signatures 
of  the  defendants  were  attached  to  mere 
blank  pieces  of  paper,  and  that  the  notes 
were  filled  up  by  Fant  in  the  absence  of  the 
defendants,  does  not  impair  their  right  to 
be  considered  bona  fide  holders  of  the  notes. 
Same  cases.  Also,  Huntington  &  al.  v. 
Branch  Bank  of  Mobile,  3  Alab.  R.  186; 
Decatur  Bank  v.  Spence.  9  Id.  800 ;  Fuller- 
ton  V.  Sturges,  4  Ohio  St.  R.  529.  There 
is  no  proof  that  the  defendants  imposed  any 
restrictions  upon  Fant  as  to  the  manner  in 
which  the  blanks  should  be  filled  up,  or  as 
to  the  purpose  for  which  they  should  be 
used.  It  is  not  necessary,  therefore,  to  in- 
quire whether  the  knowledge  of  the  plaintiffs 
that  the  papers  signed  by  the  defendants 
were  blanks,  afterwards  filled  up  by  Fant, 
imposed  on  them  the  duty  of  inquiring  into 
the  limitations  which  the   defendants 

81  placed  upon   Fant's  authority.     *The 
cases  upon  this  point  are   not  agreed. 

See  3  Alab.  R.  186,  9  lb.  800;  4  Ohio  St.  R. 
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529,  above  cited;  Avode  v.  Dixon,  5  Enjr- 
L.  &  Eq.  R.  512 ;  Hatche  v.  Searles,  31  Ibid 
219.    See  also  1  Parsons  on  Notes,  &c.  Ill, 

lis. 

It  is  hardly  necessary  to  say  that  if  the 
plaintiffs  in  the  court  below  were  bona  fide 
holders  for  value,  it  was  no  defence  that 
they  knew  that  the  note  was  made  for  ac- 
commodation only.  Story  on  Notes  {  194. 
And  it  follows  from  what  has  been  said, 
that  the  question  whether  they  were  bona 
fide  holders  for  value  depends  upon  precisely 
the  same  principles  as  if  the  note  had  been 
filled  up  in  its  present  form  by  the  defend- 
ants, and  had  been  given  for  value. 

As  a  general  rule  the  possession  of  the 
note  by  the  endorser  is  prima  facie  evidence 
that  he  holds  it  bona  fide  and  for  value, 
and  there  is  nothing  in  this  case  to  take  it 
out  of  this  general  rule.  Wilson  v.  Lfazier, 
11  Gratt.  477;  Goodman  v.  Simonds,  20 
How.  U.  S.  R.  343;  Murray  v.  Larduer,  2 
Wallace  U.  S.  R.  110.  The  burden  of  proof, 
therefore,  rests  upon  the  defendants  to  im- 
peach the  title  of  the  plaintiffs  by  rebutting 
this  legal  presumption. 

It  appears  from  the  certificate  of  facts 
that  the  consideration  on  which  the  four 
notes  were  transferred  by  B.  Lr.  Fant  to 
Miller  A  Mayhew,  consisted  of  cash  ad- 
vanced, together  with  certain  notes  due  by 
said  E.  L.  Fant  to  various  persons,  payable 
at  subsequent  times,  which  the  plaintiffs 
assumed  to  pay,  and  did  pay,  which  said 
notes  and  cash  amounted  to  $15,074.44; 
exceeding  by  $74.44  the  amount  of  said  four 
notes. 

These  facts  constituted  a  valuable  con- 
sideration to  the  whole  amount  of  the  four 
notes.  That  the  agreement  to  take  up 
Fant's  notes  in  consideration  of  the  trans- 
fer of  the  four  notes,  constituted  a 
92  valuable  consideration  to  that  ^extent, 
is  too  clear  to  require  argument  or 
authority  to  prove  it.  The  advances  of 
cash  on  the  28th  and  29th,  it  may  fairly  be 
inferred,  were  made  as  part  of  the  consid- 
eration of  the  transfer  agreed  upon  at  the 
time.  As  to  the  advances  made  prior  to 
the  transfer  of  the  notes,  while  it  is  not 
stated  as  a  fact  that  the  notes  were  re- 
ceived in  payment  of  them,  the  mode  of 
stating  the  account  justifies  the  inference 
that  they  were.  If  the  defendants  allege 
the  contrary,  the  burden  is  on  them  to  show 
it.  That  the  payment  of  these  previous 
advances  was  a  valuable  consideration,  and 
in  the  usual  course  of  business  may  now 
be  considered  as  fully  established  in  Eng- 
land and  in  this  country.  1  Parsons  on 
Notes,  i^c.  218,  228. 

I  do  not  wish  to  be  understood  as  saying 
that  the  position  of  the  plaintiffs  would 
have  been  a  worse  one,  if  the  notes  had 
been  taken  as  security  only  for  these  prior 
advances;  but  as  that  question  does  not 
arise,  it  is  not  necessary  to  express  any 
opinion  upon  it.  Vide  McCarty  &  als.  v. 
Roots  A  als.,  21  How.  U.  S.  R.  432;  1  Par- 
sons ubi  supra;  Davis  v.  Miller,  14  Gratt.  1. 

The  only  remaining  question  in   the  case 


is,  whether  the  title  of  the  plaintiffs  can 
be  impeached  on  the  ground  of  usury. 

As  I  have  already  stated,  this  question 
must  be  determined  by  the  law  of  Mary- 
land. All  that  is  before  us  in  reference  to 
that  law  is  what  is  oontained  in  the  certifi- 
cate of  facts,  in  which  it  is  said  that  by 
that  law  *  *a  contract  or  evidence  of  debt, 
though  tainted  with  usury,  is  not  null  and 
void,  but  is  a  valid  contract  upon  which  an 
action  may  be  maintained  for  the  recovery 
of  the  amount  of  principal  and  interest 
actually  due  on  said  contract  or  evidence  of 
debt,  and  is  only  void  to  the  extent  of  the 
usurious  interest."  We  must  take  this  to 
be  a  true  statement  of  the  law  of  Maryland, 
as  undoubtedly    it    is,    and  are  not  at 

83  liberty  to  look  into   the  *statutes  and 
evidence  in  bill  of  exceptions  No.  2, 

as  we  were  asked  to  do  by  the  counsel  for 
the  plaintiffs  in  error. 

That  the  statement  of  account  between 
the  plaintiffs  and  E.  L-  Fant  contained 
usurious  charges,  is  not  disputed.  But  it 
appears  distinctly  from  the  certificate  of 
facts  that  no  part  of  these  charges  entered 
into  the  consideration  for  the  transfer  of 
the  four  notes,  and  that  they  were  all  em- 
braced in  the  note  of  $1,327.44,  executed  at 
the  same  time,  and  still  unpaid.  If  the 
law  had  made  the  whole  transaction  void  on 
account  of  the  usury,  the  transfer  of  the 
four  notes  would  have  been  affected  by  the 
usury,  although  it  was  embraced  altogether 
in  the  note  for  $1,327.44;  because  it  was 
all  one  transaction.  Roberts  v.  Tremayne, 
Cro.  Jac.  507.  But  the  law  of  Maryland 
makes  a  separation  between  the  good  and 
the  bad  parts  of  the  transaction — between 
the  money  advanced  and  six  per  cent,  in- 
terest upon  it,  which  is  unaffected  by  the 
usury,  and  the  excess  above  six  per  cent., 
which  cannot  be  recovered.  I  do  not  see 
why  the  parties  may  not  themselves  make 
this  separation  in  the  beginning,  by  giving 
one  security  for  the  debt  and  lawful  inter- 
est, and  another  for  the  usury ;  and  if  that 
is  done,  it  seems  to  me  that  the  law  of 
Maryland  will  enforce  the  former  and  only 
avoid  the  latter,  especially  if  it  appears 
that  the  latter  has  not  been  paid.  On  this 
ground,  I  incline  to  think  that  the  consider- 
ation for  the  transfer  of  the  four  notes  is 
wholly  unaffected  by  the  usury.  But  if  I 
am  mistaken  in  this  view,  I  still  think  that 
the*  usury  does  not  prevent  the  plaintiffs 
being  considered  bona  fide  holders  of  the 
four  notes.  The  contract  upon  which  they 
received  these  notes  was  valid  to  the  extent 
of  the  principal  and  legal  interest,  and  to 
that  extent  no  right  of  the  plaintiffs,  aris- 
ing out  of  that  contract,  is  affected  by  the 
usury.  To  that  extent  they  have  the  same 
right  to  enforce  the  contract  by  action, 
and    to   enforce    all   securities,    as  if 

84  there  *had  been  no   usury.     The  note 
for  $1,327.44  being  still    unpaid,    the 

recovery  of  the  plaintiffs  upon  the  four 
notes  does  not  enforce  the  contract  be3*^ond 
the  extent  allowed  by  the  statute. 

This  view  is  fully  sustained  by  the  Court 
of  Appeals  of  Maryland  in  Gwynn  v.  Lee, 
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9  Gill's  R.  137.  In  that  case,  a  note  had 
been  hypothecated  with  I^ee  as  security  for 
the  payment  of  money  lent  at  more  than 
leg'al  interest,  and  one  of  the  questions  was, 
whether,  in  consequence  of  the  usury,  I^ee 
was  a  bona  fide  holder.  It  was  held  by 
Chancellor  Johnson  that  under  the  law  of 
Maryland  the  contract  beings  valid  to  the 
extent  of  principal  and  legal  interest,  l^ee 
was  a  bona  fide  holder  to  that  extent,  not- 
withstanding* the  usury ;  and  his  decree  was 
affirmed  by  the  Court  of  Appeals. 

I  think  there  is  no  error  in  the  judgment, 
and  that  it  ought  to  be  affirmed. 

MONCURB,  P.,  concurred  with  Joynes, 
J.  He  thought  it  unnecesasry  to  decide 
whether  the  action  could  be  maintained  in 
Virginia,  if  the  effect  of  the  Maryland 
statute  had  been  to  make  the  unstamped 
instrument  void.  His  impression  was,  that 
in  that  case  the  actipn  could  not  have  been 
maintained  here. 

Judgment  affirmed. 


85         *Penn's  Adm'rs  v.  Spencer  &  als. 

[91  Am.  Dec.  875.] 
October  Term,  1806,  Richmond. 

I.  Settlements  on  Wife— Case  at  Bar.— A  full  settle- 
ment made  upon  the  wife  of  an  insolvent  man, 
thouffh  a  partial  provision  previously  made  for  her 
by  her  father's  will. 

a.  ConiniUsioner*s  Report— Exceptions  to—Walver.*— 
Thoufifh  a  cros.«i  bill  sets  up  a  special  charge 
against  a  party,  if  upon  taking  the  account  by  a 
commissioner,  this  item  is  not  charred,  and  the 
plaintiff  in  the  cross  bill  does  not  lexceplf  to  the 
report  for  the  failure  to  make  this  charge,  it  will 
be  considered  as  abandoned  by  the  plaintiff. 

3.  Deeds  of  Trust— Impeachment  of.— A  cross  bill  is 
filed  to  impeach  deeds  of  trust  set  up  by  co-defend- 
aniK,  both  plaintiff  in  crossbill  and  these  defend- 
ants claiming  satisfaction  out  of  the  same  fund. 
Though  the  deeds  are  sustained,  plaintiff  is  en- 
tilled  to  have  an  account  of  the  fund.  And  if  it  is 
doubtful  if  the  debt  for  which  one  of  the  deedfi  is 
firlven  is  not  in  part  due  to  the  plaintiff,  that  should 
be  inquired  into,  and  in  the  absence  of  fraud,  the 
deed  be  held  valid  for  the  balance. 

4.  Sale  under  Execution- Failure  to  Ascertain  Estate- 
Effect— Liability  of  Purchaser.— A  sale  by  the  sheriff 
of  the  interest  of  an  execution  debtor  in  an  estate, 
before  it  is  ascertained,  is  void;  and  the  pur- 
chaser, if  he  took  possession  of  the  property, 
will  be  liable  for  the  rents,  hires  and  other  profits 
of  the  property,  and  for  the  value  of  such  of  it  as 


•Commissioner's  Report— Exceptions  to— Waiver.— 

If  the  report  of  a  commissioner  is  not  excepted  to, 
objections  are  thereby  waived,  and  it  cannot  be 
impeached,  either  at  the  hearinsr  of  the  cause  or  in 
the  appellate  court,  unless  it  be  for  errors  apparent 
upon  its  face.  Hymanv.Smith,  10  W.  Va.817;  Wyatt 
V.  Thompson,  10  W.  Va.  661 ;  Keck  v.  Allen der,  37  W. 
Va.  802,  16  S.  E.  Rep.  520 ;  Ward  v.  Ward.  21  W.  Va. 
S71,  all  citinff  the  principal  case.  See  also,  mono- 
graphic n<7<^  on  "Commissioners  in  Chancery,"  sec 
V,  A  and  B,  appended  to  Whitehead  v.  Whitehead, 
28  Gratt  876. 


he  has  sold  or  otherwise  converted  to  his  own  use, 
or  has  been  lost  by  his  act  or  wilful  nefflect:  and 
he  will  be  entitled  to  be  reimbursed  for  the 
amount  paid  by  him  to  the  sheriff  for  the  property. 

On  the  20th  of  February,  1852,  William 
Spencer  and  Sarah  P.  his  wife  filed  their  bill 
in  the  Circuit  court  of  Henry  county,  setting 
out  the  death  of  David  R.  Hill,  the  brother 
of  the  female  plaintiff,  intestate ;  claiming 
that  as  his   sister  she  was  entitled  to 

86  one-fourth  of  his  *estate,  which   con- 
sisted of  valuable  real  estate,  slaves, 

&c.  and  asking*  for  distribution. 

At  the  May  term  of  the  court,  1852,  Mrs. 
Spencer  filed  her  petition,  by  her  next 
friend,  stating  that  her  husband  had 
brought  the  suit  without  her  consent;  that 
he  was  insolvent  and  improvident ;  and  ask- 
ing for  a  settlement  upon  her  out  of  prop- 
erty coming  to  her  from  her  brother's  estate. 
The  court  directed  that  she  should  be  made 
a  party  in  the  suit,  and  have  leave  to  pros- 
ecute her  claim  by  her  next  friend.  And 
at  the  same  term,  the  plaintiff  William 
Spencer  dispensing  with  further  pleadings 
and  admitting  her  right  to  a  settlement, 
the  court  made  a  decree  appointing  com- 
missioners to  divide  the  land  and  slaves  of 
which  David  R.  Hill  died  possessed,  into 
four  equal  parts,  and  directing  that  they 
should  assign  the  different  parts  to  the  par- 
ties named,  one- fourth  to  Sarah  P.  Spencer, 
this  part  to  be  subject  to  a  settlement  to  be 
made  upon  her,  which  the  court  would  de- 
cree when  the  facts  were  ascertained  so  as 
to  enable  the  court  to  fix  the  amotint 
thereof.  The  decree  further  directed  a 
commissioner  to  fix  the  yearly  value  of  the 
lands  and  slaves ;  to  ascertain  whether  any 
property  had  been  settled  upon  her;  and 
that  he  also  take  an  account  of  the  admin- 
istration upon  the  estate  of  David  R.  Hill 
deceased. 

At  the  October  term  1852  of  the  court, 
Samuel  Hairston  and  Greenville  Penn*s 
administrators  filed  their  petitions,  stat- 
ing that  they  were  creditors  by  judgments 
obtained  at  the  May  term  1852,  of  William 
Spencer,  on  which  they  had  sued  out  exe- 
cutions, which  had  been  returned  no  effects; 
contesting  the  right  of  Mrs.  Spencer  to  a 
settlement,  on  the  ground  that  she  had 
already  been  provided  for  under  her  father's 
will,  and  that  all  her  children  were  grown, 
married  and  well  to  do  in  the  world ;  and 
asking  that  they  might  be  made  parties  de- 
fendants in  the  cause.    And  the  court 

87  made    an  order  directing  the  *plain- 
tiffs  to  amend  their  bill  and  make  the 

petitioners  parties.  Though  the  order  was 
made  at  the  October  term  1852,  the  amended 
bill  was  not  filed  until  the  May   term  1854. 

On  the  6th  of  December,  1852,  the  com- 
missioners appointed  to  divide  the  estate  of 
David  R.  Hill  deceased,  made  their  report, 
by  which  they  allotted  to  Mrs.  Spencer 
eight  slaves,  valued  $3,050,  out  of  which 
she  was  to  pay  $87.50,  and  a  tract  of  land 
of  two  hundred  and  twelve  acres  at  nine 
dollars  per  acre,  equal  to  $1,912.50,  and  she 
was  to  receive  $125.     At  the  May  term  of  the 
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court  for  1853,  the  commissioner  reported  a 
Mttlement  of  the  administrator's  account, 
showing  Mrs.  Spencer  entitled  to  receive 
from  the  administrators  $765.82.  He  re- 
ported that  there  had  been  settled  upon  her, 
under  her  father's  will,  four  slaves,  one  old 
man  and  a  woman  and  two  children,  the 
annual  value  of  which  he  put  at  forty-five 
dollars.  And  estimating  that  it  would  take 
three  hundred  dollars  a  jear  to  support  her, 
and  deducting  the  forty-five  dollars  from 
that,  and  taking  her  age  to  be  seventy-five 
years,  he  estimated  it  would  require  the 
sum  of  $1,556.30  to  raise  the  income  of  two 
hundred  and  fifty-five  dollars  for  her  life. 

At  the  May  term  1854,  David  H.  Spencer 
the  son,  and  Greenberry  Nickols  the  son  in 
law  of  the  plaintiffs,  filed  their  petition  to 
be  admitted  defendants  to  the  suit,  claim- 
ing that  they  were  creditors  of  William 
Spencer,  and  David  H.  claiming  also  as  a 
purchaser  of  Willaim  Spencer's  interest  in 
the  estate  of  David  R.  Hill  under  a  sale  by 
the  sheriff  under  execution.  David  H. 
Spencer  claimed  under  a  deed  of  trust  exe- 
cuted by  William  Spencer  to  Hughes  Dil- 
lard.  It  bore  date  the  28th  day  of  January, 
1852,  and  was  admitted  to  record  on  the  next 
day,  and  was  in  trust  to  secure  to  David  H. 
Spencer  a  bond  of  the  same  date  with 
88  the  deed,  for  $413.88.  ♦Nichols 
claimed  under  a  deed  of  the  same  date 
and  recorded  on  the  same  day,  but  it  rec- 
ognized the  prior  execution  of  the  deed  to 
secure  David  H.  Spencer;  and  it  was  in 
trust  to  secure  a  bond  of  $1,519.50,  of  the 
same  date  with  the  deed. 

David  H.  Spencer  further  claimed  under 
a  sale  made  by  the  sheriff  under  an  execu- 
tion, which  was  issued  on  a  judgment  recov- 
ered by  John  Stone,  jr.,  against  William 
Spencer.  This  judgment  was  recovered  in 
May,  1837.  In  the  same  month  an  execu- 
tion of  fieri  facias  was  issued  upon  it,  which 
was  returned  ** no  effects."  In  September, 
1843,  a  ca.  sa.  was  issued  on  which  William 
Spencer  was  taken  in  custody  and  took  the 
benefit  of  the  act  for  the  relief  of  insolvent 
debtors.  And  without  any  application  to 
the  court,  so  far  as  this  record  shows,  Stone 
sued  out  another  execution  of  fieri  facias 
on  the  14th  of  January,  1852,  which  went 
into  the  hands  of  the  sheriff,  and  is  returned 
satisfied  in  part  by  the  sale  of  the  defend- 
ant's interest  in  David  R.  Hill's  estate. 

It  appears  that  William  Spencer  was  sum- 
moned before  a  commissioner,  by  summons 
dated  the  14th  of  February,  1852,  and  service 
acknowledged  the  17th,  to  state  what  prop- 
erty he  had  on  the  15th  of  January ;  and  he 
gave  in  his  interest  in  David  R.  Hill's 
estate,  and  conveyed  this  interest  to  the 
sheriff.  This  interest  was  sold  by  the  sher- 
iff on  the  12th  of  April,  1852,  to  David  H. 
Spencer,  for  three  hundred  and  five  dollars. 

At  the  May  term  1854  the  plaintiffs 
amended  their  bill  and  made  Hairston, 
Finn's  administrator,  David  H.  Spencer 
and  Nickols  defendants.  And  at  the  same 
time  David  H.  Spencer  and  Nickols  an- 
swered, setting  up  their  claim  as  hereinbe- 
fore stated. 


On  the  5th  day  of  October,  1854,  Hairston 
and  Penn's  administrators  filed  their  an- 
swers,   claiming    under    their    judgments, 
which  were  recovered  at  the  May  term 

89  1852,  *and  the  executions  which  were 
issued  upon  them,  which  they  insisted 

gave  them  a  lien  upon  William  Spencer's 
interest  in  the  estate  of  David  R.  Hill. 
They  insisted  that  Mrs.  Spencer  and  her 
children  were  in  comfortable  circumstances ; 
Mrs.  Spencer  by  means  of  a  provision  made 
for  her  by  her  father's  will:  and  they  ex- 
hibited a  copy  of  the  will  and  of  the  record 
of  a  suit  in  the  county  court  of  Henry  for  a 
division  of  his  estate  and  a  settlement  upon 
Mrs.  Spencer  according  to  its  directions. 
By  the  will  of  Mrs.  Spencer's  father,  Wil- 
liam Hill,  after  making  a  provision  for  his 
wife,  he  directs  the  balance  of  his  personal 
property  to  be  divided  into  five  parts ;  one 
j^rt  to  remain  in  the  hands  of  his  son  John 
w.  Hill  for  the  benefit  of  his  daughter  Mrs. 
Spencer  and  her  four  children,  with  au- 
thority to  deliver  it  to  the  children  as  they 
come  of  age  if  he  thought  proper,  but  to 
keep  enough  in  his  possession  to  support 
Mrs.  Spencer.  And  by  the  13th  clause  he 
directs  the  balance  of  his  lands  to  be  divided 
into  four  parts;  one  part  to  John  W.  Hill 
for  the  four  children  of  Mrs.  Spencer,  to  be 
given  them  as  they  come  of  age,  reserving 
as  much  as  he  may  think  proper  for  the 
support  of  his  daughter  Mrs.  Spencer. 

By  the  record  of  the  suit  in  the  county 
court  it  appears  that  the  property  was  sold 
under  the  decree  of  the  court  by  David  R. 
Hill,  and  that  the  share  of  each  amounted 
to  $1,476.79;  a  part  of  this  sum  the  court 
decreed  to  be  invested  in  land  for  Mrs. 
Spencer ;  and  it  appears  by  the  report  in  the 
cause  that  David  R.  Hill  did  buy  a  part  of 
the  testator's  land  to  the  amount  of  $504; 
and  he  is  credited  for  the  amount  of  that 
purchase  in  the  account  stated  between 
himself  and  Mrs.  Spencer;  and  she  lived  on 
that  land  from  that  time  until  the  final  de- 
cree in  this  cause.  She  says  that  it  is  not 
hers,  but  that  David  R.  Hill  purchased  it 
and  conveyed  it  to  David  H.  Spencer;  but 
it  does  not  appear  that  David  R.  Hill 

90  accounted  to  *her  or  her  children  for 
the   price.     In   addition    to  the   land 

she  received  the  slaves  hereinbefore  men- 
tioned. 

At  the  same  term  of  the  court,  and  on  the 
first  day  of  the  term,  Penn's  administrators 
asked  leave  to  file  their  cross  bill  in  the 
cause,  which  was  allowed,  but  so  as  not  to 
delay  the  hearing  of  the  cause;  and  in  the 
same  decree  in  which  the  permission  is 
given,  viz.  the  10th  day  of  October,  1854, 
the  court  proceeded  to  make  a  decree  which 
confirmed  the  report  of  the  division  of 
David  R.  Hill's  estate,  made  a  settlement 
on  Mrs.  Spencer  of  $1,556.30,  and  gave  her 
the  option  to  take  the  amount  in  slaves  be- 
longing to  her  share  of  the  estate,  or  a  part 
in  money  in  the  hands  of  the  administrator 
of  David  R.  Hill's  estate,  and  the  balance 
in  slaves. 

The  cross  bill  of  Penn's  administrators 
sets  out  the   proceedings   in  the   first  cause 
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and  their  judgment  and  execution  against 
William  Spencer.  They  object  to  a  settle- 
ment upon  Mrs.  Spencer  for  the  reasons 
before  given ;  and  charge  that  the  claims 
of  David  H.  Spencer  and  Nickols  are  pre- 
tended; that  David  H.  Spencer's  purchase 
at  the  sheriff's  sale  is  void;  and  making 
these  persons  and  others  parties,  they  ask 
that  the  deeds  of  trust  and  sale  may  be  de- 
clared null  and  void,  and  that  they  may 
have  satisfaction  of  their  judgment  out  of 
the  property,  and  for  general  relief. 

In  May,  1855,  these  parties  answer.  Wil- 
liam Spencer  and  wife  insist  upon  her  right 
to  a  settlement.  David  H.  Spencer  and 
Nickols  insist  that  their  debts  are  upon  full 
and  valuable  consideration.  Nichols  says 
the  bond  given  to  him  by  William  Spencer, 
which  is  secured  by  his  deed,  was  given  in 
part  for  one-half  of  the  debt  for  which 
Penn's  administrators  had  recovered  judg- 
ment. That  their  judgment  was  upon  an  old 
bond  given  by  William  Spencer  to  J.  &  O. 
Williams,  of  Richmond,  which  was  assigned 
to  Greenville   Penn  to  enable  him  to 

91  collect  it,  *for  which  he  was  to  receive 
one-half.    That  Nickols  had  purchased 

the  other  half  from  O.  Williams,  the  surviv- 
ing partner,  and  he  exhibited  with  his 
answer  a  note  from  O.  Williams  to  Penn  stat- 
ing that  he  had  sold  his  interest  in  the  claim 
of  J.  &  O.  Williams  on  William  Spencer, 
and  requesting  Penn  to  endorse  on  the  note 
the  assignment  without  recourse    to   him. 

At  the  October  term  1855,  Hairston  and 
Penn's  administrators  filed  a  petition  for  a 
rehearing  of  the  decree  of  the  10th  of  Octo- 
ber, 1854,  setting  out  the  proceedings ;  show- 
ing by  the  answer  of  Mrs.  Spencer  to  the 
cross  bill  that,  whilst  in  the  commissioner's 
estimate  of  the  value  of  her  life  estate  she 
was  taken  to  be  but  seventy-five  years  old, 
her  answer  shows  she  was  eighty-two ;  and 
that  the  commissioner  had  made  a  mistake 
as  to  the  annual  value  of  the  property:  and 
they  further  state,  that  about  two  years 
before  the  filing  of  the  petition,  and  pend- 
ing this  suit,  Mrs.  Spencer  had  recovered 
from  D.  H.  Hill's  estate  the  sum  of  $781.50, 
a  part  of  the  sum  of  $1,476.79  settled  on 
her  by  her  father,  and  that  she  had  volun- 
tarily distributed  the  same  among  her  chil- 
dren. 

At  the  April  term  1857,  the  death  of  Wil- 
liam Spencer  was  suggested;  and,  on  the 
4th  day  of  September,  1857,  by  an  order  of 
the  court,  the  commissioner  returned  his 
amended  report,  reducing  the  settlement  of 
Mrs.  Spencer  to  $1,224.06;  and  on  the  same 
day,  the  two  causes  came  on  to  be  heard, 
when  the  court  dismissed  the  cross  bill  with 
costs ;  and  in  the  first  cause,  deducting  $60 
as  the  annual  hires  settled  on  Mrs.  Spencer 
by  her  father,  reduced  the  allowance  to 
Mrs.  Spencer  to  $1,164.06;  and  directed  that 
the  administrators  of  David  R.  Hill  should 
pay  to  Mrs.  Spencer  $763.82,  the  amount  in 
their  hands,  and  that  if  David  H.  Spencer 
or  Greenberry  Nickols  did  not  pay  to  her 
the  balance,  a  commissioner  named  should 
take  one  or  more  of  the  slaves  assigned 

92  to  Spencer  and  *wife  under  the  parti- 


tion made  in  the  cause,  and  sell  them 
and  pay  her,  and  the  balance  of  the  pur- 
chase money  return  to  D.  H.  Spencer  and 
Nickols.  From  this  decree  Greenville 
Penn's  administrators  applied  to  this  court 
for  an  appeal,  which  was  allowed. 

Grattan,  for  the  appellants. 

There  was  no  counsel  for  the  appellees. 

JOYNES,  J.,  delivered  the  opinion  of  the 
court : 

The   court  is  of   opinion  that  there  is  no 
error,  to  the  prejudice  of  the  appellants,  in 
so  much  of  the  decree  as  makes  a  provision 
by  way  of  settlement  for  the  appellee  Sarah 
P.  Spencer.     The   court  is  of  opinion   that 
the  amount  of  said  settlement  ought  not  to 
be  abated  by  deducting  therefrom   the  sum 
of    $781.50,    recovered   from   the    estate    of 
David  R.  Hill  on   account  of  what  was  be- 
queathed to  said  Sarah  P.    Spencer   by   her 
father,  William  Hill,    and   by    her  divided 
among   her  children,   because,    though    the 
act  of  Mrs.  Spencer  in  thus  giving  up  that 
amount  during  the   progress  of  this   cause, 
was    urged    by    the     appellants,    in    their 
petition  for  a  rehearing,  as  a  ground  of  ob- 
jection to  any  settlement  upon  her,  no  ex- 
ception   was  filed  by  them  to    the  amended 
report  of  the  commissioner,  made  two  years 
after  the    filing  of  that  petition,  correcting 
other  errors  in    the   former  report   pointed 
out  by  the  petition,  but  taking  no  notice  of 
this  objection.     The  objection  must,  there- 
fore, be   considered    as   abandoned   by   the 
appellants,  and  the  court  must  presume  that 
it  would  have  been  repelled  if  it  had  been 
insisted  on. 

But  the  court  is  of  opinion  that  there  is 
error  in  that  part  of  the  decree,  to  the  prej- 
udice of  the  appellee  Sarah  P.  Spencer,  in 
deducting  the  sum  of  sixty  dollars  from  the 
amount  reported  by  the  amended  re- 
93  port  as  the  amount  "^that  ought  to  be 
settled  upon  the  said  Sarah,  which 
error,  however,  may  be  corrected  in  the 
subsequent  progress  of  the  cause,  by  de- 
creeing to  her  that  additional  amount,  with 
interest  thereon ;  and  does  not  make  it  nec- 
essary to  reverse  the  decree. 

And  the  court  is  further  of  opinion,  that 
there  is  error  in  so  much  of  the  decree  as 
dismisses  the  cross  bill  of  the  appellants, 
for  which  the  cause  should  be  reversed. 
The  cross  bill  was  necessary  to  put  in  issue 
the  fairness  and  validity  of  the  deeds  of  trust 
in  favor  of  David  H.  Spencer  and  Green- 
berry  Nickols,  and  the  validity  of  David  H. 
Spencer's  purchase  at  the  sale  under  Stone's 
fi.  fa.  The  court  is  of  opinion,  that  the 
deed  of  trust  of  David  H.  Spencer  has  not 
been  successfully  impeached,  and  that  the 
same  must  be  taken  to  be  valid,  and  that 
there  should  be  an  inquiry  by  a  commis- 
sioner whether  the  one-half  of  William 
Spencer's  debt  to  J.  A  O.  Williams,  claimed 
by  Greenberry  Nickols  in  his  answer,  and 
forming  part  of  the  amount  provided  for  in 
his  deed  of  trust,  belonged,  at  the  date  of 
said  deed  of  trust,  to  the  said  Nickols,  or  to 
the  appellants  P.  P.  and  T.  J.  Penn,  ad- 
ministrators  of  Greenville   Penn  deceased. 
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If,  upon  such  inquiry,  it  shall  be  found  that 
the  said  half  of  said  debt  belong^ed  to  the 
said  Greenberry  Nickols,  then  the.  amount 
thereof  should  be  deducted  from  the  amount 
of  the  judgment  and  execution  of  the  said 
appellants,  which  should  be  held  valid  only 
for  the  residue  after  such  deduction,  and  the 
deed  of  trust  of  said  Greenberry  Nickols 
should  be  held  valid  for  the  whole  amount 
provided  for  thereby.  But  if,  upon  such  in- 
quiry, it  shall  be  found  that  the  said  half 
of  said  debt  belonged  to  the  said  appellants, 
then  the  amount  thereof  should  be  deducted 
from  the  amount  provided  for  in  the  deed 
of  trust  of  said  Nickols.  And  it  not  ap- 
pearing that  the  said  sum  was  included  in 
the  amount  provided  for  by  said  deed 

94  with  *any  fraudulent  intent   in   case 
such  deduction  should  be  made,  should 

not  be  set  aside  altogether,  but  should  be  held 
valid  for  the  residue  after  such  deduction. 

The  court  is  further  of  opinion,  that  the 
sale  under  Stone's  ii.  fa.  of  the  interest  of 
William  Spencer  in  the  estate  of  David  R. 
Hill  deceased,  was  invalid  upon  the  princi- 
ples of  Clough  V.  Thompson,  7  Gratt.  26, 
and  ought  to  be  set  aside  and  annulled.  It 
does  not  appear  whether  David  H.  Spencer 
went  into  possession  under  his  purchase  at 
the  said  sale,  but  if  he  did,  he  is  liable  to 
account  for  all  the  rents,  hires,  and  other 
profits  of  the  property  embraced  in  said 
sale,  while  the  same  remained  in  his  pos- 
session or  under  his  control,  and  also  for  the 
value  of  any  of  the  said  property  that  may 
have  been  sold  by  him,  or  otherwise  con- 
verted to  his  use,  or  lost  by  his  act  or 
willful  default.  He  will  be  entitled  to  be 
reimbursed  the  sum  of  $305,  paid  by  him  to 
the  sheriff  as  the  consideration  for  said  pur- 
chase, with  interest  from  the  time  of 
payment,  inasmuch  as  in  this  collateral 
proceeding  Stone's  execution  must  be  held 
to  have  been  regular  and  valid,  but  he  is 
not  entitled  to  be  reimbursed  out  of  the  real 
estate,  which  is  the  property  of  said  Sarah 
P.  Spencer,  nor  out  of  the  fund  already 
settled  or  to  be  hereafter  settled   upon   her. 

The  court  is  further  of  opinion,  that  the 
decree  dismissing  the  cross  bill  is  also  er- 
roneous in  not  directing  an  account  of  the 
surplus  of  the  property  in  question  after 
satisfying  the  provision  decreed  to  said 
Sarah  P.  Spencer,  though,  if  there  were  no 
other  error,  this  might  be  corrected  without 
reversing  the  decree,  as  was  done  in  Marks 
ft  al.  V.  Hill  8l  al.,  15  Gratt.  400. 

It  is  therefore  adjudged  and  ordered,  that 

so  much  of  the  decree  in  this  cause  as  makes 

a  provision  by  way   of   settlement   for  the 

appellee  Sarah  P.  Spencer,  be  affirmed,  and 

that   the  said  decree   be  in   all  other 

95  things  *reversed  and   annulled,     and 
that  the  appellees,  who  are   personal 

representatives,  out  of  the  assets  in  their 
hands  respectively,  and  the  other  appellees, 
oat  of  their  own  estates  respectively,  pay 
to  the  appellants  their  costs  about  their  ap- 
peal expended.  And  the  cause  is  remanded 
to  the  Circuit  court  for  further  proceeding, 
according  to  the  foregoing  opinion  and 
decree. 
Decree  reversed. 


%  *Dogg6tt  &  als.  V.  Helnn  &  als. 

Ck:tober  Term,  1806,  Richmond. 


I.  cnaaoery  Practtoe— Land  Wamiits— Laches.*— Bill 

in  relation  to  land  warrants  Issued  for  serrices  In 
the  revolutionary  war  dismissed  on  the  ffround  of 
laches  and  lapse  of  time. 

a.  Evidence— ClalaM  for  Revolotleiiary  Services.— 
When  a  claim  for  revolutionary  services  Is  brought 
before  the  court,  the  ordinary  rules  of  evidence 
must  be  applied  to  it 

3.  Chancery  Practice— Salt  In  Nana  ef  Several  Heirs- 
One  Dead— Effect— When  a  suit  In  equity  is  brouffht 
in  the  names  of  several  heirs,  all  having  the  same 
interest  if  one  of  them  Is  dead  at  the  time  the  suit 
is  brooffht  In  his  name,  and  his  heirs,  or  their 
affent  is  connusant  of  the  fact  that  the  suit  is  so 
brouffht  and  make  no  objection,  but  Intend  to 
claim  the  benefit  of  the  decree,  they  will  be  bound 
by  the  decree  dlsmissinff  the  bilL 

The  case  is  stated  in  the  opinion  of  the 
court,  which  was  delivered  by  Judge 
Moncure. 

There  was  no  counsel  for  the  appellants. 
Daniel,  for  the  appellees. 

MONCURB,  J.,  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion,  without  deciding 
any  other  question  in  this  cause,  that  laches 
and  lapse  of  time  afford  a  sufficient  ground 
for  affirming  the  decree  of  the  court  below, 
dismissing  the  plaintiff's  bill.  It  is  an  in- 
herent doctrine  of  courts  of  equity  to  refuse 
to   interfere   where    there   has  been   gross 

^Chancery  Practice— Laches.— A  court  of  equity, 
which  Is  never  active  in  relief  against  conscience,  or 
public  convenience,  has  always  refused  Its  aid  to 
stale  demand  where  the  party  has  slept  upon  his 
rlffht  and  acquiesced  for  a  'ffreat  length  of  time. 
Nothing  can  call  forth  this  court  into  activity,  but 
conscience,  srood  faith,  and  reasonable  dlllfirence. 
Where  these  are  wantinff  the  court  Is  passive  and 
does  nothing.  Laches  and  neglect  are  always 
discountenanced. 

As  said  In  the  principal  case,  the  above  rule  laid 
down  by  Loeu>  Camdbn  In  Smith  v.  Clay,  Ambler  R. 
M6,  has  been  approved  by  many  decisions  in  Virginia 
and  West  Viririnia,  several  cases  cl tins' the  principal 
case  also  as  authorizing  it  See  Carr  v.  Chapman,  6 
Leifirh  164,  171:  Hayes  v.  Goode,  7  Leisrh  452:  Atkinson 
V.  Robinson,  9  Leiffh  808;  Caruthers  v.  Trustees  of 
Lexinflrton,  12  Leiffh  610:  Foster  v.  Rison,  17  Oratt. 
848:  Barffamin  v.  Clarke,  20  Gratt  563:  Trader  v. 
Jarvis.  28  W.  Va  108;  Walker  v.  Ruffner.  82  W.  Va. 
800,  9  S.  E.  Rep.  220;  Duffleld  v.  Butler,  34  W.  Va.  620, 
12  S.  E.  Rep.  778:  Bill  v.  Schilling,  80  W.  Va.  122.  10  S. 
£.  Rep.  510;  Swann  v.  Yonuff,  86  W.  Va.  57,  14  S.  E. 
Rep.  426:  Kelly  v.  McQuinn,  48  W.  Va.  782.  26  S.  E. 
Rep.  520. 

On  the  subject  of  laches,  the  principal  case  was 
also  cited  as  authority  in  Wilson  v.  Barclay,  22  Gratt 
542:  Knisht  V.  Watts,  26  W.  Va.  176;  Pusey  v.  Gard- 
ner, 21  W.  Va.  486:  Hale  v.  Cole.  81  W.  Va.  586,  8  S.  E. 
Rep.  621 ;  Connell  v.  Connell,  82  W.  Va.  825,  0  S.  E.  Rep. 
254;  Whittaker  v.  So.  W.  Va.,  etc.,  Co.,  34  W.  Va.  280, 
12  S.  E.  Rep.  511. 

In  Cranmer  ▼.  McS words.  24  W.  Va.  60JI,  the  court 
while  admittinfir  that  the  rule  laid  down  by  Lobd 
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laches  in  prosecuting*  rights,  or  long  and 
unreasonable  acquiescence  in  the  assertion 
of  adverse  rights.  2  Story's  JSq.  d  1520. 
As  was  said  by  lyord  Camden,  in  Smith  v. 
Clay,  Ambler  R.   645,    **a  court   of   equity, 

which  is  never  active  in  relief  against 
97        conscience,    *or   public   convenience, 

has  always  refused  its  aid  to  stale 
demands,  where  the  party  has  slept  upon 
his  right,  and  acquiesced  for  a  great  length 
of  time.  Nothing  can  call  forth  this  court 
into  activity,  but  conscience,  good  faith, 
and  reasonable  diligence.  Where  these  are 
wanting  the  court  is  passive  and  does  noth- 
ing. Laches  and  neglect  are  always  dis- 
countenanced. ' ' 

This  doctrine  of  courts  of  equity  has  been 
always  recognized  and  acted  on,  and  these 
observations  of  JL^ord  Camden  have  been 
often  repeated  and  approved  by  the  courts 
of  Kngland  and  this  country.  Id.  note  3, 
and  cases  cited.  Wagner  &c,  v.  Baird  &c., 
7  How.  U.  S.  R.  234,  258.  This  is  emphat- 
ically the  case  in  our  own  state,  in  which 
there  are  many  decisions  to  that  effect ;  of 
which  Carr's  adm'r  &c.  v.  Chapman's  leg- 
atees, 5  Leigh  104,  164,  171,  is  the  leading 
one.  See  also  Hayes  v.  Goode,  7  Id.  452; 
Atkinson  v.  Robinson,  9  Id.  393;  and  Caru- 
thcr*s  adm'rs  v.  The  Trustees  of  Lexing- 
ton, 12  Id.  610. 

On  the  7th  of  April,  1838,  an  order  was 
made  by  the  executive  department  of  Vir- 
ginia in  these  words: 

*  *The  heirs  of  Greorge  Doggett  are  allowed 
land  bounty  for  his  services  as  a  carpenter 
in  the  state  navy  for  three  years.  The  reg- 
ister will  issue  a  warrant  accordingly,  if 
not  heretofore  drawn." 

Under  this  order  it  was  the  duty  of  the 
register  of  the  land  office  to  issue  a  warrant 
for  the  proper  quantity  of  land  to  such  per- 

Camden  Is  popular  and  often  quoted,  said  that  it  is 
altogrether  too  general  and  indefinite  to  furnish 
much  practical  aid  in  the  determination  of  particu- 
lar cases.  The  court  continued  by  sayinff:  *' Where 
the  lapse  of  time  has  been  less  than  twenty  years 
the  decided  cases  show  that  the  most  important 
considerations  in  support  of  this  defence  are:  first, 
the  death  of  the  parties  to  the  original  transactions 
inyolred  or  the  interrentlon  of  the  rights  of  third 
persons:  second,  the  loss  of  evidence  where  the 
transactions  are  complicated  so  as  to  render  it  difli- 
cult  if  not  impossible  to  do  justice;  and  third,  the 
character  of  the  evidence  by  which  it  is  sought  to 
establish  the  demand,  for  instance,  if  the  important 
facts  are  to  be  proved  by  parol  testimony  depending- 
on  the  mere  recollection  of  witnesses.  But  this  last 
consideration  has  very  little  weiffht  when  the  proof 
is  written  or  the  subject  is  susceptible  of  clear  and 
distinct  proof.  Where  these  elements  exist,  or  some 
of  them,  courts  have  denied  relief  after  a  lapse  of 
much  less  than  twenty  years,  but  I  have  found  no 
case  in  which  relief  was  denied  when  the  lapse  of 
time  was  less  than  fourteen  years.  And  when  none 
of  these  elements  exist  and  the  court  is  satisfied 
that  justice  can  be  certainly  attained  notwithstand- 
iufir  the  lapse  of  time,  relief  has  been  crranted  after 
a  period  much  greater  than  twenty  years." 

See.  also  many  cases  collected  on  this  point  in 
foot-^Mte  to  Barg-amin  y.  Clarke,  20  Oratt.  544. 


son  or  persons  as  might  claim,  and,  to  his 
satisfaction,  prove  themselves  to  be  the 
heirs  of  the  George  Doggett  referred  to  in 
the  order. 

Accordingly  on  the  30th  day  of  July,  1838, 
a  few  months  after  the  order  was  made, 
William  Helm,  claiming  to  be  the  agent 
and  assignee  in  part  of  William  Chitwood, 
and  that  said  Chitwood  was  the  sole  heir  of 
the  said  George  Doggett,  and  having  ex- 
hibited satisfactory  evidence  to  that  effect 
to  the  register,  obtained  from  him  two 

98  land  *  warrants,  one  to  said  Helm  and 
the   other  to  said  Chitwood,  each  for 

1,333^  acres  of  land,  making  together 
2,666%  acres,  the  quantity  to  which  the 
heirs  of  George  Doggett  were  considered  to 
be  entitled  under  the  order,  and  forthwith 
forwarded  the  said  warrants  to  the  general 
land  office  at  Washington,  to  be  exchanged 
for  scrip. 

But  it  turned  out  that  there  was  another 
class  of  persons  claiming  to  be  the  heirs  of 
the  George  Doggett  referred  to  in  the  execu- 
tive order,  who  had  employed  A.  M.  Green 
as  their  agent,   who   had   for    years    been 
pressing  the  claim  for  bounty   land   before 
the  executive,  and  upon  evidence  furnished 
by  whom,  it  seems,  the  claim  was  at  length 
allowed.     These  alleged  heirs,  it  seems,  had 
not  matured  to   their  satisfaction    the  evi- 
dence of  their  heirship  to  be   exhibited   be- 
fore the  register,  but  were  engaged  in  doing 
so,  when  the  competing  claim  of  Chitwood 
was  presented  to  and  allowed  by  him,  with- 
out  knowing,    or  remembering,    that    the 
class   of    persons    represented    by    Green 
claimed  to  be  entitled  under  the  said  order. 
The  latter  persons,  by  their  agent   Green, 
proceeded  to  mature  their  evidence  of  heir- 
ship, and  in  November  of   the   same  year 
1838  applied  to  the  register,  Selden,  to  cor- 
rect the  supposed  error,    by  recalling    the 
warrants  he  had  issued,  and  issuing  others 
in  their   place  to   the  said   persons   as   the 
parties  really    entitled.     But   the   register 
declined  doing  so,  upon  the  ground  that   in 
his  opinion   he  had  no  legal  right  to  recall 
the  warrants,  then  out  of  the  state  and  filed 
in  another  department.     He  said,   however, 
that   should    the   warrants  be  returned,  he 
would  carefully  examine  all  the  proofs  con- 
nected with  them,  and  do  impartial  justice 
to  the  parties,  as  far  as  he   could.     Green 
seems  then  to  have  sent  the  papers  snpport- 
ing  the  claim  of  his  principals  to  the   com- 
missioner of  the  general  land  office,  for  the 
purpose  of  proving  that   the   warrants   had 
been      issued      erroneously,     and     having 
the   supposed   error    corrected.      The 

99  ^commissioners,     in    a    letter     dated 
October     5th    1839,     to    StaflFord    H. 

Parker,  then  register  of  the  land  office  at 
Richmond,  enclosed  the  said  papers ;  saying 
that  if,  on  examination  thereof,  connected 
with  the  evidence  already  in  the  register's 
possession,  and  upon  which  the  warrants 
were  granted,  the  latter  should  be  satisfied 
that  the  said  warrants  issued  erroneously, 
they  should,  at  his  request,  be  returned; 
and  that  he  had  so  advised  the  said  Helm, 
by  whom  the  warrants  had  been  filed  in  his 
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office.  The  register  declined  recalling  the 
warrants  for  the  purpose  of  cancelling  them 
and  issuing  others  to  the  adverse  claimants, 
believing  that  he  had  no  authority  to  do 
so. 

Shortly  thereafter,  and  during  the  same 
month,  to  wit,  on  the  24th  of  October,  1839, 
a  salt  in  chancery,  called  in  the  record  the 
'^Richmond  suit,"  was  instituted  in  the 
Circuit  Superior  court  of  law  and  chancery 
for  the  county  of  Henrico  and  city  of  Rich- 
mond, in  the  name  of  the  heirs  of  the 
George  Doggett,  whose  heirs  were  repre- 
sented by  Green,  against  the  adverse  claim- 
ants Helm  and  Chitwood,  to  which  suit  the 
register,  Parker,  was  also  made  a  defend- 
ant; the  object  of  which  suit  was  to  have 
the  warrants  which  had  been  issued  recalled 
and  cancelled,  and  new  warrants  issued  to 
the  plaintiffs  as  the  parties  entitled  thereto. 
The  defendants  thereafter  filed  their  an- 
swers, and  on  the  19th  of  June,  1843,  an 
issue  was  ordered  to  be  tried  at  the  bar  of 
the  Circuit  court  of  I^ancaster,  to  ascertain 
—first,  whether  one  or  two  persons  of  the 
name  of  George  Doggett  served  in  the  revo- 
lutionary war.  Secondly.  If  there  were 
two,  whether  the  plaintiffs  and  the  defend- 
ant Chitwood  were  their  heirs,  respectively. 
And  thirdly.  If  there  was  but  one,  whether 
the  plaintiffs  or  the  defendant  Chitwood  are 
his  true  heirs.  That  issue  was  not  tried 
nntil  the  1st  of  April,  1848,  when  a  verdict 
was  found,  first,  that  there  were  two  George 
Doggetts  of  the  county  of  lyancaster, 
100  employed  in  the  naval  state  ^service 
in  the  revolutionary  war.  Secondly. 
That  said  Chitwood  is  the  heir  of  one  of 
them;  that  is,  the  one  who  shipped  as  car- 
penter on  board  the  Tartar;  and,  there 
being  no  evidence  before  the  jury  but  what 
was  contained  in  the  record,  they  referred 
the  question  to  the  court  upon  that  evi- 
dence, whether  the  plaintiffs  were  the  heirs 
of  the  other  George  Doggett.  The  last  part 
of  the  verdict  of  course  amounted  to  noth- 
ing. Nothing  further  seems  to  have  been 
done  in  the  case  until  June  28th,  1848,  when 
the  cause  came  on  further  and  finally  to  be 
heard  in  the  Richmond  court,  on  the  papers 
formerly  read,  and  the  verdict  certified  from 
the  Irancaster  court ;  and  the  bill  was  dis- 
missed with  costs. 

On  the  31st  of  August,  1852,  an  act  of 
congress  was  appro v^,  making  further  pro- 
visions for  the  satisfaction  of  Virginia  land 
warrants ;  the  provision  made  by  previous 
acts  having  long  before  been  exhausted. 
This  act  authorized  the  secretary  of  the  in- 
terior to  issue  land  scrip  in  favor  of  persons 
then  entitled  under  unsatisfied  Virginia 
land  warrants,  fairly  and  justly  issued  in 
pursuance  of  the  laws  of  said  common- 
wealth, for  military  services  rendered  in  the 
war  of  the  revolution. 

On  the  30th  of  April,  1853,  Thomas  Green, 
brother  of  A.  M.  Green,  and  counsel,  it 
seems,  of  the  parties  of  whom  said  A.  M. 
Green  was  agent  as  aforesaid,  addressed  and 
sent  a  long  letter  to  the  commissioner  of 
the  general  land  office,  requesting  him  not 
to  issue  scrip    to    Helm    on    the  warrants 


which  had  been  issued  to  him  and  Chit- 
wood, but  to  retain  them  for  the  right 
heirs ;  and  maintaining,  on  grounds  and  for 
reasons  fully  set  forth,  that  the  parties  rep- 
resented by  him,  and  not  Chitwood,  were 
the  heirs  of  the  George  Doggett,  the 
claim  of  whose  heirs  had  been  allowed  by 
the  executive  of  Virginia  aforesaid.  In 
that  letter  the  Richmond  suit  was  referred 
to,  and  it  was  argued  that  the  decree  in 
that   suit    interposed   no   bar  to    the 

101  claim   *of  the  plaintiffs,    and   at   all 
events  that  the  commissioner  was  not 

bound  unless  he  thought  the  warrants  were 
^^fairly  and  justly  issued,"  according  to  the 
terms  of  the  act  of  congress.  Similar  let- 
ters were  written  by  said  Thomas  Green  to 
the  said  commissioner,  and  to  the  secretary 
of  the  interior,  bearing  date,  respectively, 
on  the  19th  of  May,  1854,  and  the  21st  of 
June,  14th  and  21st  of  July,  and  12th  of 
November,  1855.  In  the  letter  of  the  21st 
of  July,  1855,  the  writer  mentions,  for  the 
first  time,  that  William  Doggett,  in  whose 
name,  as  one  of  the  plaintiffs,  the  Rich- 
mond suit  was  brought  and  prosecuted  to  a 
decree,  was  dead  at  the  time  of  the  institu- 
tion of  the  suit,  which  fact,  he  contends, 
renders  the  proceedings  in  the  suit  null  and 
void.  '*It  is  fortunate,"  he  says,  "the dis- 
covery is  made  in  time  to  prevent  injustice 
by  the  technical  trammels  of  the  law,  if 
indeed  the  act  of  congress  did  not  already 
authorize  you  to  review  the  case,  and  to 
seek  out  the  real  proprietors,  independent  of 
any  pre-existent  state  trammels:"  and  he 
requests  a  few  days  delay  in  order  to  ob- 
tain conclusive  proof  of  the  death  of  Wil- 
liam Doggett  long  before  the  institution  of 
the  suit  in  his  name,  if  the  secretary  should 
regard  such  proof  as  material  to  a  fair  and 
just  decision  of  the  case.  In  the  letter  of 
the  12th  of  November,  1855,  the  writer  en- 
closes a  copy  of  William  Doggett' s  will, 
admitted  to  probate  on  the  18th  of  Febru- 
ary, 1839,  and  the  affidavit  of  Murdaugh  in 
regard  to  th^  death  and  heirs  of  William 
Doggett. 

The  question  on  the  conflicting  claims  for 
land  scrip  preferred  in  the  name  of  **George 
Doggett,"  having  been  referred  by  the 
secretary  of  the  interior  to  the  attorney 
general,  the  latter  officer  gave  an  opinion  on 
the  10th  of  March,  1856,  in  which,  after 
stating  and  commenting  on  the  conflicting 
claims,  he  thus  concludes:  *'I  think  the 
true  course  in  the  case,  if  you  are  not 

102  satisfied  as  to  the  ^fairness,  justice 
and  legality  of  the  issue  of  the  war- 
rants, is  to  refuse  to  grant  scrip  to  either 
party.  Green's  Doggett  has  no  warrant  to 
surrender,  and  cannot  demand  scrip  in  lieu 
of  a  mere  undetermined  claim  of  and  right  to 
a  warrant.  Helm's  Doggett  is  not  entitled, 
unless  he  can  satisfy  you  that  the  warrants 
were  issued  to  him  fairly  and  justly  and  in 
pursuance  of  law.  If  he  does  not,  then  it 
would  seem  that  neither  party  has  made  out 
a  case,  requiring  or  justifying  the  affirma- 
tion, or  any  other  decisive  action  of  the  de- 
partment." 

In  a  letter  from  the  commissioner  of  the 
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general  land  office  to  Helm,  dated  March 
24th,  1856,  enclosing  a  copy  of  the  above 
mentioned  opinion,  the  commissioner  sajs : 
"In  view  of  the  proof  presented  by  the 
party  representing  the  '  Lancaster  Doggett, ' 
showing  that  one  of  the  heirs  specified  in 
the  bill  was  not  in  life  at  the  time  it  was 
filed,  and  that  his  representatives  therefore 
could  not  be  affected  by  the  decision  ren- 
dered in  the  case;  and  furthermore,  that  as 
that  decision  does  not  appear  to  decide  the 
question  as  to  whether  the  warrants  were 
allowed  and  issued  pursuant  to  the  laws  of 
the  commonwealth,  I  am  of  the  opinion  that 
no  further  action  should  be  taken  by  this 
office  in  the  premises,  until  it  is  shown  that 
the  parties  interested  have  exhausted  their 

legal    remedies   before    the    courts    of  Vir- 

«    *     It 
ginia.  ' 

The  controversy  before  the  land  office  de- 
partment at  Washintgon  being  thus  brought 
to  a  stand  still,  and  the  conclusion  to 
which  that  department  arrived  on  the  case, 
as  it  then  stood,  inviting  further  litigation 
in  the  courts  of  Virginia,  as  a  necessary 
means  to  the  final  settlement  of  the  matter, 
a  suit  in  chancery  was  brought  in  the  Cir- 
cuit court  of  Fauquier  county,  called  in  the 
record  the  * 'Fauquier  suit,"  on  the  11th  of 
September,  1856,  in  the  name  of  William 
H.  Doggett,  and  the  other  heirs  of  William 
Doggett,  the  dead  plaintiff  in  the 
103  * 'Richmond  *suit,'*  against  Helm, 
'  Chitwood,  and  other  defendants;  the 
plaintiffs  praying  in  their  bill  for  a  decree 
that  Chitwood  and  Helm  had  no  right  to 
any  portion  of  the  said  warrants ;  that  said 
Helm  should  deliver  them  up;  that  the 
plaintiffs  might  receive  their  one-fourth 
share  thereof;  and  for  general  relief.  The 
only  answer  filed  to  that  bill  was  filed  by 
Helm  in  February,  1857 ;  and  on  the  10th 
of  September,  1858,  the  cause  came  on  to 
be  heard,  and  a  decree  was  rendered  dis- 
missing the  bill,  for  reasons  set  forth  in  the 
decree.  From  that  decree  this  appeal  was 
taken. 

There  can  be  no  doubt  but  that  all  the 
plaintiffs  in  the  Richmond  suit,  except  Wil- 
liam Doggett,  are  bound  by  the  decree 
which  was  rendered  therein.  Nor  can  there 
be  any  doubt  but  that  William  Doggett* s 
heirs  are  bound  thereby,  in  a  court  of  equity 
at  least,  if  the  suit  was  prosecuted  in  Wil- 
liam Doggett's  name  with  their  knowledge 
and  acquiescence,  they  intending  to  claim 
the  benefit  of  the  decree  which  might  be 
rendered  therein,  should  it  be  in  the  plain- 
tiff's favor. 

The  circumstances  of  the  case,  as  dis- 
closed by  the  record,  tend  strongly  to  show, 
that  the  heirs  of  William  Doggett  had  knowl- 
edge of  the  pendency  of  the  suit  shortly 
after  its  institution,  and  acquiesced  in  its 
prosecution  for  their  benefit.  They  cer- 
tainly had  knowledge  of  the  existence  of 
the  claim  before  the  suit  was  instituted. 
They  knew  that  their  father  had  employed 
Felix  Richards  to  prosecute  the  claim  in 
his  behalf;  and  one  of  them,  William  H. 
Doggett,  wrote  to  Richards  on  the  19th  of 
June,  1839,  informing  him  that   his  father 


was  then  dead.  In  fact,  his  father  died  in 
the  preceding  January,  and  the  suit  was 
brought  in  the  succeeding  October.  Some 
time  after  the  death  of  William  Doggett,  his 
son  William  H.  Doggett  spoke  to  Mr.  Mur- 
daugh,  a  lawyer,  in  relation  to  the 
claim,  and  brought  him  some  letters, 

104  *purporting  to  have  been  written  by 
Felix  Richards,  and  directed  to  Wil- 
liam Doggett  or  William  H.  Doggett.  The 
parties,  William  H.  Doggett  and  his  sisters, 
were  anxious  to  employ  Mr.  Murdaugh  to 
attend  to  the  claim,  but  he  declined,  as  it 
was  under  the  care  and  management  of  Mr. 
Richards.  While  William  Doggett  had  em- 
ployed Felix  Richards,  the  .other  heirs  of 
the  George  Doggett,  under  whom  William 
Doggett  claimed,  had  employed  A.  M.  Green 
to  prosecute  their  claim.  Thus  all  that 
class  of  claimants  was  represented  by  Green 
and  Richards,  who,  as  might  be  expected 
(having  a  common  object  in  view),  and  as 
the  record  shows,  communicated  with  each 
other,  and  acted  in  concert  in  the  prosecu- 
tion of  the  claim.  Thomas  Green,  in  his 
letter  to  the  secretary  of  the  interior  of  the 
21st  July,  1855,  which  is  filed  as  an  exhibit 
with  the  bill  in  the  Fauquier  suit,  in  ac- 
counting for  the  Richmond  suit  being 
brought  in  the  name  of  William  Doggett 
instead  of  his  heirs,  says,  that  Felix 
Richards  left  the  conduct  of  the  controversy 
to  A.  M.  Green,  and  as  he  kept  up  no  cor- 
respondence with  the  William  Doggett 
branch  of  the  family,  he  was  not  aware  of 
the  death  of  William  Doggett,  and  did  not 
communicate  the  fact  to  Mr.  Patton,  who 
prepared  the  bill.  It  is  difficult  to  believe 
that  the  heirs  of  William  Doggett  remained 
in  ignorance  of  the  existence  of  the  Rich- 
mond suit,  from  the  time  of  its  institution 
in  October,  1839,  to  the  time  of  the  final 
decree  in  June,  1848,  nearly  nine  years. 
They  probably  knew  of  it  during  the 
whole,  or  greater  part,  of  that  period. 
Their  agent  Richards  must  have  known  of 
it,  and  no  doubt  communicated  the  fact  to 
them.  But  notice  to  the  agent  was  notice 
to  the  principals.  In  the  bill  in  the  Fau- 
quier suit,  not  one  word  is  said  about  the 
ignorance  of  the  plaintiffs  of  the  Rich- 
mond suit,  at  the  time  of  its   institution  or 

during  its  pendency.     So  important  a 

105  fact,  if  it  had  been  true,  *  would  hardly 
have  been  omitted  in  that  bill.     The 

Richmond  suit  was  negligently  prosecuted. 
It  was  brought  in  1839.  The  issue  was  not 
ordered  until  1843,  and  not  tried  until  1848. 
The  suit  was  pending  nearly  nine  years, 
when  due  diligence  would  have  brought  it 
to  a  conclusion  in  one  or  two.  The  nature  of 
the  case  required  the  utmost  diligence.  The 
doctrines  of  a  court  of  equity  require,  that  a 
suit  shall  not  only  be  brought  in  due  time, 
but    prosecuted  with  due  diligence. 

But  whether  the  heirs  of  William  Doggett 
had  notice  of  the  pendency  of  the  Richmond 
suit  or  not,  or  whatever  may  be  the  effect 
upon  their  rights,  of  that  suit,  or  the  decree 
rendered  therein,  laches  and  lapse  of  time 
certainly  interposed  a  bar  to  their  recovery 
in    the    Fauquier    suit.      The    controversy 
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about  these  warrants  arose  immediately 
after  they  were  issued,  in  July  1838.  They 
were  issued  to  one  of  two  sets  of  conflicting 
claimants;  and  if  a  resort  to  a  court  of 
equity  by  the  other  set  was  necessary  to  de- 
termine the  controversy,  it  was  all-impor- 
tant that  such  resort  should  be  had  as  soon 
as  possible.  The  evidence  called  for  by  the 
nature  of  the  controversy  was,  of  the  iden- 
tity of  a  man  who  died  at  least  as  far  back 
as  1785,  fifty-three  years  before  the  war- 
rants were  issued.  It  appeared,  strangely 
enough,  that  there  had  been  two  George 
Doggetts  of  Lancaster,  who  had  been  car- 
penters in  the  state  navy  during  the  revolu- 
tion, while  land  bounty  had  been  allowed  to 
the  heirs  of  only  one  of  them.  But  which 
one,  was  the  question  in  controversy ;  and  a 
difficult  question  it  certainly  was.  It  would 
have  been  difficult,  if  not  impossible,  for  a 
court  to  have  decided  that  question,  even  if 
the  suit  had  been  brought  immediately  after 
the  claim  was  allowed  by  the  executive. 
The  lapse  of  time  since  the  death  of  the 
party  whose  identity  was  in  question  was 
so   great  as  to   render  it  almost   impossible 

to  adduce  that  kind  of  evidence 
106      *which  a  court   must   require  as   the 

foundation  of  its  decrees.  The  law 
has  prescribed  rules  of  evidence  for  the 
government  of  the  courts  which  must  re- 
main inflexible,  and  cannot  be  moulded  or 
changed  to  suit  particular  cases.  The  same 
rules  of  evidence  must,  therefore,  be  applied 
by  courts  to  controversies  about  claims  to 
bounty  land  for  military  service  as  to  all 
other  controversies.  The  legislature,  in 
view  of  the  difficulty  of  proving  such  claims 
by  legal  evidence  after  a  great  lapse  of 
time,  by  an  act  passed  February  28,  1816, 
authorized  the  governor  and  council  to  allow 
and  certify  them  upon  satisfactory  evidence. 
2  Rev.  Co.  1819,  p.  480.  And  the  governor 
and  council  have  accordingly  been  in  the 
habit,  and  properly  so,  of  allowing  such 
claims  upon  ex  parte  affidavits,  certificates 
of.  courts  and  other  like  evidence,  which, 
though  not  legal  in  a  court  of  law  or  equity 
was  yet  the  best  of  which  the  nature  of  the 
case  would  admit,  and  satisfied  them  that 
the  claims  were  just.  But  the  case  is  differ- 
ent when  a  controversy  about  these  claims 
comes  before  a  court.  Then  the  fixed  legal 
rules  of  evidence  must  govern  it. 

But  it  would  have  been  difficult,  and 
almost  impossible,  for  a  court  to  have  settled 
this  controversy  when  it  first  arose ;  that 
difficulty  was  greatly  increased  by  lapse  of 
time  afterwards,  and  the  claimants  must 
have  known  that  such  would  be  the  neces- 
sary effect  of  delay  in  bringing  their  suit. 
They  ought,  therefore,  to  have  brought  it 
immediately.  Instead  of  doing  so,  the  heirs 
of  William  Doggett  delayed  in  bringing 
their  suit  from  July,  1839,  to  September, 
1856! — a  period  of  more  than  seventeen 
years.  This  was  an  inexcusable  delay,  and 
DO  attempt  has  been  made  to  assign  for  it 
any  adequate  excuse.  When  that  suit  was 
brought  it  was  certainly  impossible,  if  not 
before,  to  settle  the  controversy  according 
to    the  legal  rules  of  evidence.     And  ac- 


cordingly,   when   the   cause  came  on 

107  *to  be  heard  though  the   amplest  op- 
portunity    had     been     afforded     the 

parties  to  prepare  the  case  for  trial,  the 
evidence  mainly  consisted  of  copies  of 
the  ex  parte  affidavits  and  certificates  of 
courts  which  had  been  exhibited  by  the 
parties,  in  support  of  their  respective  pre- 
tensions, before  the  register  of  the  land 
office  in  Richmond  and  the  commissioner  of 
the  general  land  office  in  Washington. 
Such  evidence,  however  satisfactory  it 
might  be  to  those  officers,  and  properly  so, 
afforded  no  sufficient  foundation  for  a  judi- 
cial decree  upon  the  merits  of  the  contro- 
versy, and  the  only  decree  which  the  court 
could  properly  make  was  to  dismiss  the  bill. 
There  was  not  sufficient  ground  for  order- 
ing an  issue;  and  the  fruitless  attempt  to 
ascertain  the  facts  in  controversy  by  the 
issue  which  was  ordered  in  the  Richmond 
suit,  and  which  was  tried  in  1848  in  the 
county  of  Lancaster,  where  both  of  the 
George  Doggetts  are  said  to  have  resided, 
shows  how  vain  such  an  attempt  would  have 
been  in  1858. 

It  is  said,  in  excise  of  the  delay  in 
bringing  the  suit,  that  until  the  act  of 
Congress  of  August,  1852,  was  passed,  no 
provision  existed  for  the  satisfaction  of  the 
land  warrants  in  question,  and  it  was  un- 
certain when  such  provision  would  be  made, 
or  whether  it  ever  would  be  made;  and, 
therefore,  that  until  then,  the  warrants 
were  of  little  or  no  value.  If  they  were  of 
no  value,  or  of  so  little  value  as  not  to  be 
worth  suing  for,  then  the  plaintiffs,  by  not 
bringing  their  suit,  in  effect  abandoned 
their  claim.  But  if  they  were  worth  suing 
for,  and  intended  to  be  sued  for,  the  suit, 
to  be  available,  if  it  could  be  made  avail- 
able at  all,  ought  to  have  been  brought  at 
once.  They  had  been  issued  to  the  adverse 
claimants,  whose  right  was  maturing,  as 
the  intrinsic  difficulties  of  the  controversy 
were  increasing  by  lapse  of  time. 

The  application  to   this  case   of  the   doc- 
trine of  courts  of  equity  referred  to  in 

108  the  first  part  of  this  opinion,  is  *plain 
and  palpable,   and  the   decree   must, 

therefore,  be  affirmed  on  the  ground  of 
laches  and  lapse  of  time.  But  while  the 
courts  cannot,  for  reasons  before  stated, 
decide  the  controversy  between  the  conflict- 
ing complainants,  the  proper  executive 
officers  in  Richmond  and  Washington  may 
not  have  the  same  difficulty,  and  may  be 
able  to  decide  it  as  justice  may  seem  to 
them  to  require,  upon  evidence  long  since 
laid  before  them,  which  the5'  may  have  the 
right  to  read  under  the  discretionary  power 
conferred  upon  them  in  such  cases,  but 
which  the  courts  cannot.  That  evidence 
was  taken  shortly  before  or  after  the  time 
when  the  claim  of  George  Doggett* s  heirs 
was  allowed  by  the  executive  of  Virginia, 
and  is  no  doubt  the  best  evidence,  and  in- 
deed all  the  evidence  of  which  the  nature 
of  the  case  will  now  admit.  But  whether  the 
controversy  can  be  settled  in  that  way  or 
not,  is  a  question  with  which  we  have 
nothing  to  do,  and  it  is  only   for  us  to   say 
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that  the  court  cannot  settle  it  or  do  other- 
wise than  affirm  the  decree  dismissing^  the 
bill ;  which  we  now  do. 

Decree  affirmed.  But  this  affirmance  is 
to  be  without  prejudice  to  the  claims  of  the 
respective  parties  to  the  warrants  in  contro- 
versy, before  the  proper  executive  officers 
in  Richmond  and  Washington,  and  to  any 
right  of  these  officers  or  any  of  them  to 
decide  upon  their  conflicting  claims,  as 
justice  may  seem  to  require,  upon  such  evi- 
dence before  them,  as  they  may  deem  to  be 
satisfactory. 


109  *Michie  &  ats.  v.  Michie's  Adm'r  &  als. 

October  Term,  1886,  Richmond. 

I.  3und«y~Term  of  Court.*— Sunday  belnff  dies  non 
juridicus,  is  not  one  of  the  days  of  the  term  of  a 
court. 

a.  Appellate  Practice— Perfectitiir  an  Appeal.— The 
parties  obtaining  an  appeal,  failing  to  have  it  per- 
fected by  service  ot  process  upon  the  appellees, 
or  publication,  where  that  is  proper,  the  court 
will  on  the  motion  of  an  appellee  who  has  ap- 
peared, make  a  rule  upon  the  appellants  to  speed 
the  cause:  and  if  they  fall  to  perfect  the  appeal 
in  the  time  appointed,  or  show  ffood  cause  for 
their  failure,  the  appeal  will  be  dismissed. 

In  May,  1857,  the  Circuit  court  of  Albe- 
marle county  made  a  decree  in  a  cause  de- 
pending therein,  in  which  George  Carr, 
administrator  with  the  will  annexed  of 
David  Michie  deceased,  and  others  were 
plaintiffs,  and  Thomas  J.  Michie  and  others 
were  defendants.  The  defendants  obtained 
an  appeal  from  this  decree ;  but  the  appel- 
lees being  very  numerous,  the  appellants 
did  not  perfect  their  appeal  by  service  of 
process  upon  all  of  them. 

In  September,  1866,  James  M.  Michie, 
one  of  the  appellees  who  had  appeared,  by 
his  counsel  William  Green,  gave  to  the  ap- 
pellants a  notice  in  writing,  that  on  the 
10th  day  of  the  next  October  term  of  the 
Court  of  Appeals,  he  would  move  that  court 
for  a  rule  upon  them,  that  unless  the  cause 
was  matured  as  to  the  other  appellees  with- 
in such  time  as  the  court  should  prescribe, 
the  same  should  stand  dismissed,  or  for 
such  other  relief  in  the  premises  as  the 
court  might  deem  meet.  On  Thursday  the 
11th  of   October  the  notice,  acknowl- 

110  edged  by  the  *parties,    was  presented 
to     the     court,     the    appellants   were 

called,  and  the  motion  was  continued  until 
the  next  day.  On  Friday  the  12th  the  ap- 
pellants were  again  called,  and  the  notice 
proved.  The  proceeding  was  had  on  both 
the  11th  and  12th  days  of  the  month,  be- 
cause of  a  doubt  as  to  which  of  the  days 
would  be  construed  to  be  the  10th  day  of 
the  term;  Sunday  having  intervened  be- 
tween the  first  and  tenth   day  of  the  term. 

*It  is  well  settled  that  Sunday  is  not  one  of  the 
days  of  the  term  of  a  court.  See  principal  case 
cited  as  authority  in  Read's  Case,  22  Gratt.  954; 
Bowles  V.  Brauer,  89  Va.  407, 16  S.  E.  Rep.  356. 


The  motion  was  argued  by  William  Green, 
Ksq.,  in  favor  of  it. 

There  was  no  counsel   for  the  appellants. 

MONCUREi,  P.,  delivered  the  opinion  of 
the  court. 

On  the  24th  day  of  September  last,  the 
appellee  James  W.  Michie  gave  to  the  ap- 
pellants a  written  notice,  that  on  the  tenth 
day  of  the  now  present  term  of  this  court, 
he  would  move  the  court  for  an  order  upon 
them  to  use  due  diligence  about  maturing 
this  appeal  for  hearing  as  to  the  other  ap- 
pellees, and  that,  unless  it  be  so  matured 
within  such  time  as  the  court  might  deem 
reasonable,  and  prescribe  for  that  purpose, 
it  should  stand  *  and  be  dismissed ;  or  for 
such  other  relief  in  the  premises  as  to  the 
court  might  seem  meet.  On  Thursday  the 
11th  instant  the  appellants  were  called, 
the  notice  proved,  and  the  motion  was  con- 
tinued until  next  day.  On  Friday  the  12th 
instant  the  appellants  were  called  and  notice 
proved  again,  a  doubt  being  expressed 
whether  the  11th  or  12th  instant  was  the 
tenth  day  of  the  term.  And  the  motion 
was  made  and  argued  by  the  counsel  of  the 
party  in  whose  behalf  it  was  made. 

Before  deciding  upon  the  motion,  it  is 
deemed  to  be  proper  by  the  court  to  express 
an  opinion  upon  the  preliminary  question, 
as  to  which  was  the  tenth  day  of  the  term ; 
though  the  decision  of  that  question 
111  was  rendered  'immaterial  to  the  deci- 
sion of  the  motion,  by  the  course  of 
proceeding  above  mentioned. 

Whether  the  tenth  day  of  the  term  was 
the  11th  or  the  12th  instant  depends  upon 
whether  Sunday,  which  intervened  between 
the  iirst  and  tenth  days  of  the  term,  ought 
to  be  counted  as  one  of  the  days  of  the  term ; 
and  the  court  is  of  opinion  that  it  oug-ht 
not.  Whether,  in  estimating  and  computing 
the  days  of  a  term  of  a  court  in  the  con- 
struction of  any  statute  or  notice,  Sunday 
is  to  be  numbered  as  one  of  them,  is  a 
question  which  depends  upon  the  under- 
standing and  intention  of  the  legislature, 
or  the  parties.  Whatever  may  be  the  rule 
on  the  subject  in  England  or  elsewhere,  the 
understanding  in  Virginia  ever  since  the 
foundation  of  the  government,  if  not 
the  settlement  of  the  colony,  has  been  gen- 
eral, that  Sunday,  being  dies  non  jnridicus, 
is  not  one  of  the  days  of  the  term  of  a 
court.  The  sense  of  the  legislature  on  this 
subject  is  shown  by  the  statute,  which 
declares,  that  **  where  a  court  is  directed  to 
be  held,  or  any  other  proceeding  directed 
by  law  to  take  place,  on  a  particular  day 
of  the  month,  if  that  day  happen  to  be 
Sunday,  the  court  shall  be  held,  or  the  pro- 
ceeding take  place,  on  the  next  day.  And 
where  a  law  authorizes  a  court,  or  the  pro- 
ceedings of  an.  office,  to  be  adjourned  from 
day  to  day,  an  adjournment  from  Saturday 
to  Monday  shall  be  legal."  Code,  ch.  16, 
J  17,  p.  lis,  8th  clause.  This  statutory 
construction  would  be  in  apparent  convict 
with  the  literal  terms  of  such  a  law,  which 
might  be  supposed  to  indicate  an  intention 
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to  modify  the  general  rule  in  the  particular 
case;  and  jet,  so  general  and  decided  is 
the  understanding  in  the  country  that  Sun- 
day is  not  a  day  of  a  term,  that  the  legis- 
lature, in  framing  the  general  statute 
referred  to,  presumed  that  such  a  law  as  is 
therein  mentioned  was  intended  to  conform 
to  the  general  understanding,  though  ap- 
parently in  conflict  therewith. 

112  *When  the  statute  speaks  of  a  num- 
bered day  of  a  term,  there  is  not  even 

an  apparent  conflict,  and  there  can  be  but 
little  difficulty  in  so  construing  the  statute 
as  to  exclude  Sunday  in  the  computation. 
The  difficulty  is  still  less  in  so  construing 
a  notice ;  which,  being  the  act  of  the  par- 
ties, is  favorably  construed  to  effectuate 
their  intention,  and  not  strictly  construed 
according  to  technical  rules  which  might 
be  supposed  to  govern  the  legislature  in 
framing  a  law.  The  question  in  construing 
such  a  notice  is,  how  did  the  parties  under- 
stand the  words  used  in  the  notice?  And 
the  answer  is,  ^s  they  are  generally  under- 
stood in  the  country. 

The  fixed  conviction  and  general  under- 
standing and  practice  in  Virginia  on  this 
subject  is  plainly  shown  by  the  decision  of 
the  late  General  Court  in  Hill's  case,  2 
Gratt.  594,  612-13.  Sunday  being  dies  non, 
in  the  language  of  the  court  in  that  case, 
was  not  regarded  by  the  judges  in  constru- 
ing a  statute  as  one  of  the  days  of  a  term. 
Indeed  no  question  seems  to  have  been  raised 
in  the  case  upon  that  point.  There  could 
be  no  better  evidence  of  the  general  under- 
standing and  practice  of  the  country  on  this 
subject.  The  case  was  of  the  highest  im- 
portance ;  a  conviction  of  murder  in  the  flrst 
degree.  The  counsel  for  the  x>^soner  was 
among  the  flrst  in  the  land.  The  judges 
were  men  of  great  ability  and  experience, 
living  in  all  parts  of  the  country,  and  well 
acquainted  with  the  general  understanding 
and  practice  on  the  subject.  And  yet,  in 
such  a  case,  with  such  counsel,  before  such 
judges,  no  question  was  raised,  but  the 
matter  was  considered  as  settled.  After 
the  decision  of  that  case  we  can  have  no 
difficulty  in  saying  what  is  the  true  rule 
of  construction  in  such  cases  in  Virginia, 
and  that  Sunday  ought  not  to  be  counted 
as  one  of  the  days  of  a  term. 

But  while   we  have  no  difficulty  on 

113  this  question,  we  do  *not  mean  to  im- 
ply   that    the  learned  counsel  of  the 

plaintiff  in  this  motion  was  wrong  in  rais- 
ing the  question.  On  the  contrary  he  prop- 
erly did  so,  as  it  was  a  question  unsettled 
by  any  decision  of  this  court;  and  his  great 
learning  and  research  have  developed  a 
mine  of  authority  on  the  subject,  which 
tends  to  show  that  in  England  such  a  ques- 
tion might  be  decided  otherwise.  But  we 
think  it  unnecessary  to  investigate  those 
authorities. 

In  regard  to  the  merits  of  the  motion,  we 
think  the  plaintiff  is  entitled  to  have,  sub- 
stantially, such  a  rule  as  he  asks  for.  It 
devolves  on  the  plaintiffs  in  a  suit  to  mature 
their  suit  for  trial,  and  if  they  are  negli- 
gent in  doing  so  the  defendants  are  entitled 


to  a  rule  to  speed,  and  to  have  the  suit  dis' 
missed  if  the  rule  be  disregarded :  otherwise 
litigation  might  be  interminable.  We  see 
no  reason  why  this  principle  should  not 
apply  to  the  Court  of  Appeals  as  well  as 
any  other  court;  especially  as  the  appellees 
have  already  obtained  a  judgment  or  decree 
in  their  favor  in  the  court  below. 

There  is  nothing  in  the  case  of  Raine  &c^ 
V.  The  Bank  of  Virginia,  4  Gratt.  150, 
which  is  in  conflict  with  this  view.  There, 
after  the  appeal  was  matured  for  hearing, 
one  of  the  appellants  died;  and  then  the 
appellee  moved  for  a  rule  to  compel  the  ap- 
pellants to  revive  the  appeal,  or  that  the 
same  should  be  dismissed.  And  the  court 
held  that  in  such  a  case,  either  party  might 
proceed  to  have  the  case  revived,  and  that 
it  was  incumbent  on  the  party  wishing 
such  revival  to  take  upon  himself  active 
measures  for  that  purpose,  and  that  he  had 
no  right  to  impose  the  obligation  on  his 
adversary.  The  revival  of  the  appeal  was 
as  easy  an  operation  as  the  rule  to  speed, 
and  as  the  appellee  had  a  right  to  revive  it, 
the  court  thought  he  ought  to  have  done  so 
instead  of  moving  for  a  rule.  Here  the 
appeal  has  not  been  matured,  and  there  is 
a  great  number  of  appellees  who  ap- 
114  pear  not  to  have  *been  served  with 
process,  or  proceeded  against  by  pub- 
lication. Surely  the  burden  of  proceeding 
against  them  cannot  devolve  upon  the  party 
who  makes  this  motion.  A  rule  will  ac- 
cordingly be  entered  in  the  form  which  we 
have  prepared  for  the  purpose. 

The  rule  entered  was  as  follows: 

This  day  came  the  appellee  James  W. 
Michie  by  his  counsel,  and  the  court  having 
maturely  considered  his  motion  made  on 
the  12th  instant,  doth  order  that  the  ap- 
pellants use  due  diligence  in  maturing 
the  said  appeal  for  hearing;  and,  if  it  be 
not  so  matured  before  the  5th  day  of  April 
next,  the  court  will  on  that  day  dismiss 
the  said  appeal,  unless  good  cause  be  then 
shown  to  the  contrary. 

No  cause  being  shown  to  the  contrary  at 
the  April  term  of  the  court,  the  appeal  was 
dismissed. 


115  *Union  Steamship  Company  v. 

Nottinghams.* 

October  Term,  1806,  Richmond. 

[91  Am.  Dec.  878.] 
I.  Actloo  on  Case— Injury  to  VeMels— Orayanen  of 
Action.— In  an  action  for  injury  done  to  a  vessel  on 
tbe  water,  nefiriig'ence  on  the  part  of  the  defendant 
or  his  arents,  in  the  doinff  the  injury,  is  the  orata- 
men  of  the  action. 

^Demurrer  to  Evidence.— The  principal  case  is  cited 
In  Trout  V.  Tenn.,  etc.,  R.  R.  Co..  23  Qratt  040  :  R.  & 
D.  R.  R.  Co.  V.  Moort.  78  Va.  97  ;  Clark  y.  R.  &  D.  R. 
R.  Co.,  78  Va.  718 ;  R.  &^  D.  R.  R.  Co.  v.  Williams,  8iJ 
Va.  167,  9  S.  E.  Rep.  990,  as  layluflr  down  the  princi- 
ples upon  which  a  demurrer  to  evidence  is  to  be  con- 
sidered. See  also,  foot-note  to  Trout  v.  Va.  &  Tenn. 
R.  R.  Co..  28  Oratt.  019  ;  monographic  note  on  "De- 
murrer to  Evidence." 
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a.  Sane—Same— Collision  on  Dark  Nl^ht— In  such  an 
action  for  injury  by  defendant's  steamer  to  plain- 
tiff's schooner,  the  only  proof  is  of  a  collision  In 
a  dark  nlffht:  and  defendant  demurs  to  plaintiff's 
evidence  without  producing  any  himself.    Hbld  : 
I.  Seme— Same— Same— inference.  — Though,    when 
the  collision  happens  in  the  daytime,  it  may  rea- 
sonably be  inferred  that  the  steamer  was  in 
fault,  yet  when  it  happens  on  a  dark  night  such 
au  inference  cannot  be  made. 
a.  Same— Same— Rules   of  Navigation  — Compliance 
with— Presumption.— The   owners  of  a  steamer 
being  required,  under  heavy  penalties,  to  keep 
certain  lights  on  board,  and  also  a  lookout,  it  Is 
to  be  presumed  that  the  law  was  complied  with. 

3.  Same— Same— Same— Same— Same.— If  defendant 
had  introduced  evidence,  and  had  failed  to 
prove  that  the  lights  and  lookout  were  kept  in 
their  place  at  the  time  of  the  collision,  it  might 
reasonably  be  inferred,  that  they  had  not  been 
so  kept;  yet  not  having  introduced  evidence,  the 
inference  that  he  performed  his  legal  duty  is  to 

be  made. 

4.  Same— Same— Contributory  Nefllgence.— Though 

where  there  is  mutual  fault  the  court  of  admi- 
ralty will  divide  the  loss,  that  is  not  the  rule  of 
the  common  law  courts.  There,  when  the  negli- 
gence of  the  injured  vessel  contributes  to  the 
damage  so  that  both  are  in  fault,  no  action  can  be 
maintained. 

This  was  an  action  on  the  case  in  the 
Circuit  court  of  the  city  of  Norfolk,  broug^ht 
by  Leonard  B.  and  Victor  A.  Nottingham, 
survivors  of  themselves  and  John  D.  Moore 
deceased,  against  The  Union  Steam- 
116  ship  Company,  *to  recover  damages 
for  an  injury  alleged  to  have  been 
done  to  their  schooner  Amazon  by  the 
steamer  City  of  Richmond,  ov^ned  by  the 
defendants.  The  declaration  charged,  that 
the  plaintifiPs  and  Moore  were  the  owners  of 
the  Amazon,  a  schooner  of  the  burthen  of 
about  thirty  tons,  and  that  on  the  8th 
of  March,  1855,  she  was  sailing  up  the 
James  river  with  a  cargo  on  board,  also 
belonging  to  them;  and  the  defendants 
were  the  owners  of  and  in  possession  of 
the  steamship  **The  City  of  Richmond," 
coming  down  said  river;  and  the  defend- 
ants, by  their  duly  appointed  captain,  pilots 
and  servants,  then  and  there  so  negligently, 
carelessly  and  unskillfuUy  managed  and 
steered  the  said  steamship  that,  for  want 
of  good  and  sufficient  management  and 
care  thereof,  she  fell  foul  of,  ran  down  and 
sunk  the  said  schooner,  with  the  cargo  on 
board  of  her;  by  reason  whereof  the 
schooner  was  greatly  damaged  and  the 
cargo  lost.  Damages  claimed  $2,000.  Plea 
not  guilty ;  and  issue. 

The  cause  came  on  for  trial  in  January, 
1853,  when  the  defendants,  without  intro- 
ducing any  evidence,  demurred  to  that  of 
the  plaintiffs;  and  the  jury  assessed  the 
plaintiffs'  damages  at  one  thousand  four 
hundred  and  seventy-nine  dollars  and  eighty 
cents,  with  interest  from  the  1st  day  of 
April,  1855 ;  subject  to  the  demurrer  to  evi- 
dence. 

Jacob  Outcn,  whose  deposition  was  read 
to  the  jury,  stated  that  he  was  on  board  the 


schooner  at  the  time  the  collision  took  place, 
and  that  John  Moore  was  the  master.  That 
they  left  Northampton  county  on  the  8th  of 
March,  and  about  daylight  down  they  were 
off  Newport's  News.  At  this  time  they 
were  in  a  calm,  drifting  among  vessels. 
The  wind  then  came  on  to  blow  a  pretty 
breeze  about  south-southeast,  and  it  was 
thick  and  foggy.  We  ran  under  a  strong 
breeze  to  the  Arst  lighthouse  on  James  river. 
It  was  then  very    cold,    and   witness 

117  came  on  deck  *and  took  the  helm.    The 
captain  walked   the  deck  forward.    It 

was  perfectly  thick,  and  witness  could  see 
but  two  stars.  They  bore  over  Day's  point, 
the  course  he  wanted  to  go  up  the  river, 
and  he  was  steering  for  them.  Witness 
saw  a  light  in  that  direction  besides  the 
stars,  and  told  Captain  Moore  of  it.  He 
said  it  was  the  light  on  the  Point  of  Shoals. 
Witness  continued  in  the  direction  of  the 
same  light  and  stars,  and  kept  shutting  it 
in.  He  called  the  captain  again,  and  told 
him  it  was  not  the  light  on  the  Point  of 
Shoals;  that  it  was  a  moving  light.  He 
said  it  was  not ;  that  it  was  the  Point  of 
Shoals  light.  The  light  still  approached, 
until  it  shut  in  behind  the  jib.  Witness 
was  steering  in  the  same  direction ;  Cap- 
tain Moore  was  still  walking  the  deck,  when 
he  called  to  witness  to  keep  hard  off.  As 
soon  as  witness  kept  off,  he  asked  the  cap- 
tain if  he  had  not  better  luff;  but  the  cap- 
tain would  not  allow  him  to  do  it.  As  soon 
as  witness  kept  off,  he  opened  the  light  im- 
mediately. He  steered  accordingly,  and  the 
schooner  was  struck  by  the  steamer.  The 
City  of  Richmond,  a  little  forward  of 
the  main  chain  on  the  larboard  side.  The 
last  word  witness  heard  Captain  Moore  say 
was,  **You  are  going  to  run  into  me."  He 
was  knocked  overboard  and  drowned. 

Witness  stated  that  the  light  he  saw  was 
the  light  of  the  steamer;  when  first  seen  it 
looked  very  dim;  he  supposed  it  was  then 
about  four  hundred  yards  off.  The  schooner 
was  going  about  four  knots  an  hour.  The 
only  light  on  her  was  in  the  binnacle,  and 
this  a  lookout  on  the  steamer  could  not  have 
seen  until  it  was  too  late,  from  the  course 
the  schooner  was  steering.  In  answer  to 
the  question,  how  long  it  was  after  Captain 
Moore  directed  you  to  keep  away  before  the 
steamer  struck  you,  the  witness  said,  it  was 
a  mighty  little  time. 

Witness  stated  in  answer  to  questions :  It 
was  not   foggy   with  them  until  after 

118  night,  and  when  it  became  *fogg'j  it 
never  was  clear  afterwards.     If  there 

was  any  moon  he  did  not  see  it.  The  only 
other  person  on  board  the  schooner  was  a 
free  negro,  who  was  in  the  cabin,  and  was 
saved. 

Another  witness,  G.  C.  Thomas,  stated: 
That  he  saw  the  Amazon  immediately  after 
she  was  raised  and  brought  to  Norfolk. 
That  she  was  a  remarkably  well  bnilt 
schooner,  and  very  strong.  That  she  ap- 
peared to  have  been  struck  nearly  amid 
ships,  and  nearly  at  right  angles  with  her 
length,  and  was  cut  through  from  her  waist 
nearly  down  to  her  kelson,  within  one  plank; 
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and  that  it  must  have  required  great  force 
and  speed,  or  say  seven  or  eig^ht  miles  an 
hour,  on  the  part  of  the  steamer  to  have 
produced  such  effects.  He  knew  the  cap- 
tains of  both  vessels,  and  considered  them 
competent,  experienced  masters,  and  sober 
men.  He  proved  the  damage  sustained  by 
the  plaintiffs  to  be  $1,479.80. 

On  the  4th  of  Februdry,  1858,  the  cause 
came  on  to  be  heard  upon  the  demurrer  to 
evidence,  when  the  court  held,  that  the  evi- 
dence was  sufficient  in  law  to  maintain  the 
issue  joined  on  the  part  of  the  plaintiffs. 
And  thereupon,  the  court  being  about  to 
g^ve  judgment  in  favor  of  the  plaintiffs, 
the  defendants  moved  the  court  for  a  new 
trial,  upon  the  ground  that  the  damages 
were  excessive;  and  the  court  intimating 
the  opinion  that  the  case  as  presented  by 
the  evidence,  and  as  recognized  by  the  ad- 
miralty law,  was  one  of  mixed  or  mutual 
fault,  which  should  cause  an  equal  division 
of  the  loss,  the  plaintiffs  released  to  the 
defendants  seven  hundred  and  thirty-nine 
dollars  and  ninety  cents,  being  one-half  of 
the  damages  assessed  by  the  jury;  and 
thereupon  the  court  overruled  the  motion 
for  a  new  trial,  and  gave  the  plaintiffs  a 
judgment  for  S739.90,  with  interest  and 
their  costs.  To  this  judgment  The  Union 
Steamship  Company  obtained  a  writ  of 
error  from  this  court. 

119         *Ta2eweU  Taylor,  for  the  appellant. 
Myers  Fisher,  for  the  appellees. 

JOYNES,  J.  The  gravamen  of  this  action 
is  negligence  on  the  part  of  the  defendants, 
through  their  agents  and  servants,  in  the 
management  of  their  steamer,  which  is  al- 
leged to  have  been  the  cause  of  the  collision 
by  which  the  plaintiff's  schooner  was  sunk. 
Unless  such  negligence  existed  and  was  the 
cause  of  the  collision,  the  action  cannot  be 
sustained. 

There  is  no  direct  evidence  on  this  sub- 
ject. The  evidence  does  not  show  whether 
the  steamer  did  or  did  not  keep  a  proper 
lookout,  or  whether  she  did  or  did  not  show 
proper  lights,  nor  how  she  was  navigated  or 
otherwise  managed  before  or  at  the  moment 
of  the  collision.  The  only  witness  examined 
proved  nothing  as  to  any  of  these  points, 
and  was  not  interrogated  in  respect  to  them, 
or  any  of  them. 

It  was,  however,  contended  in  the  argu- 
ment, that  while  there  is  no  direct  proof  of 
negligence  on  the  part  of  those  in  charge 
of  the  steamer,  such  negligence  ought  to  be 
inferred  from  the  evidence. 

It  is  undoubtedly  true  that  the  defendants 
in  the  court  below,  by  demurring  to  the 
evidence,  admitted  every  fact  that  might 
fairly  be  inferred  from  the  evidence  of  the 
plaintiffs,  as  well  as  all  such  as  were  di- 
rectly proved  by  it.  And,  as  was  said  by 
Judge  Stanard  in  Ware  v.  Stephenson,  **in 
determining  the  facts  inferrible,  inferences 
most  favorable  to  the  demurrer  will  be 
made,  in  cases  in  which  there  is  grave 
doubt  which  of  two  or  more  inferences  shall 
be  deduced.  In  such  cases  it  would  not  be 
BufScient  that  the  mind  of  the  court  should 


incline  to  the    inference   favorable   to   the 
demurrant,  to  justify  it  in  making  that  in- 
ference the  ground  of  its  judgment.     Unless 
there  be  a  decided   preponderance   of 

120  probability    or    reason    *against    the 
inference  that  might  be  made  in  favor 

of  the  demurrer,  such  inference  ought  to  be 
made."  10  Leigh  155.  But  while  the  rule 
is  thus  favorable  to  the  party  whose  evidence 
has,  by  the  demurrer,  been  withdrawn  from 
the  consideration  of  the  jury,  it  must  be 
borne  in  mind  that  he  is  not  entitled  to 
claim  that  more  shall  be  inferred  from  his 
evidence  by  the  court  than  the  jury  might 
fairly  and  reasonably  have  inferred  from 
it,  if  they  had  been  allowed  to  pass  upon 
it.  Green  v.  Judith,  5  Kand.  1;  Hans- 
brough's  ex'r  V.  Thom,  3  Leigh  146;  Tutt 
V.  Slaughter's  adm'r,  5  Gratt.  364. 

The  question,  therefore,  is  whether  it  can 
be  fairly  and  reasonably  inferred  from  the 
evidence  in  this  cause,  that  the  collision 
in  question  was  occasioned  by  negligence 
and  want  of  care  on  the  part  of  those  who 
were  in  charge  of  the  defendant's  steamer. 

It  was  argued  in  the  first  place,  that  in 
every  case  of  a  collision  between  a  steamer 
and  a  sailing  vessel,  it  is  reasonable  to 
presume,  in  the  absence  of  any  proof  to  the 
contrary,  that  it  was  occasioned  by  the 
fault  of  the  steamer.  When  the  collision 
happens  in  the  day  time,  and  in  good 
weather,  such  a  presumption  might  not  be 
unreasonable  in  most  cases,  in  consequence 
of  the  facility  of  controlling  the  movements 
of  the  steamer,  and  the  probability  that 
a  collision  would  not  happen,  under  such 
circumstances,  without  some  fault  on  her 
part.  It  is  held  by  the  Supreme  Court  of 
the  United  States  that  the  ^*mere  fact  that 
one  vessel  strikes  and  damages  another, 
does  not  of  itself  make  her  liable  for  the 
injury,  and  that  the  collision  must  in  some 
degree  be  occasioned  by  her  fault."  Brig 
James  Gray  v.  Ship  John  Fraser,  21  How. 
U.  S.  R.  184;  Union  Steamship  Company 
V.  New  York  and  Virginia  Steamship  Com- 
pany, 24  How.  U.  S.  R.  313;  The  Morning 
Light,  2  Wallace's  R.  550.  But  it  is  also 
held  by  the  same  court,   that   where  a 

121  collision    occurs   between  *a  steamer 
and     a    sailing     vessel,     where    the 

steamer  could  see  the  sailing  vessel  in  time, 
the  steamer  will  be  prima  facie  chargeable 
with  fault  for  not  taking  the  precautions 
necessary  to  avoid  the  collision.  Steamer 
Oregon  v.  Rocca  &  al.,  18  How.  U.  S.  R.  570; 
New  York  and  Liverpool  U.  S.  Mail  Steam- 
ship Company  v.  Rumball,  21  How.  U.  S. 
R.  372;  Propeller  Genessee  Chief  v.  Fitz- 
hugh  &  als.,  12  How.  U.  S.  R.  443. 

But  even  if  the  owner  of  the  sailing  vessel 
could  recover  in  such  a  case  merely  upon 
proof  of  the  fact  of  collision,  and  without 
any  other  evidence  of  negligence  or  fault 
on  the  part  of  the  steamer,  as  to  which  I 
am  not  called  upon  to  give  an  opinion,  I 
think  such  a  rule  cannot  be  applied  to  the 
present  case.  The  collision  in  this  case 
occurred  on  a  dark  night,  described  by  the 
witness  as  ''thick  and  foggy,"  and  might 
well   have    happened   without   any  fault  or 
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want  of  care  on  the  part  of  either  vessel. 
The  Morning  I/ight,  2  Wallace's  R.  550. 
In  such  a  case,  the  mere  fact  of  collision 
does  not  raise  a  presumption  of  negligence 
against  the  steamer,  and  is  not,  therefore, 
sufficient  of  itself  to  make  her  liable. 

Again  it  is  argued,  that  as  the  defendants 
did  not  prove  that  the  steamer  kept  the 
proper  look  out  and  showed  the  proper  num- 
ber and  description  of  lights,  it  ought  to  be 
presumed  against  them  that  they  could  not 
do  so,  and  that  in  point  of  fact  she  did  not 
have  the  look  out  or  the  lights. 

Now  every  steamer  is  required  by  act  of 
congress,  under  heavy  penalties,  to  show 
at  night  lights  of  prescribed  color  and  in 
prescribed  parts  of  the  vessel.  And  so  by 
the  rules  of  navigation,  which  are  rigidly^ 
enforced  by  the  courts  of  admiralty,  every 
such  vessel  is  required  to  keep  a  look  out  in 
the  night  time,  whose  sole  business  it  shall 
be  to*  look  for  dangers  ahead,  and  so  posted 
as  to  enable  him  best  to  perform  that 

122  duty.  The  omission  of  *these  precau- 
tions not  only  involves  a  gross  dere- 
liction of  duty  to  the  owners  of  the  ship 
and  cargo,  but  a  violation  of  law  and  a  lia- 
bility to  heavy  penalties,  and  argues  an 
indifference  on  the  part  of  the  master  to 
his  own  interests  and  safety.  In  the  ab- 
sence of  all  proof  on  the  subject,  it  must 
be  presumed,  in  accordance  with  well  es- 
tablished principles,  that  duties  thus  en- 
joined have  not  been  neglected,  but  have 
befen  performed. 

If  the  defendants  had  gone  into  evidence, 
in  detail,  to  repel  the  imputation  of  negli- 
gence by  proving  that  their  vessel  was 
properly  managed,  the  failure  to  prove  that 
she  kept  the  proper  look  out,  and  showed 
the  requisite  number  and  description  of 
lights,  would  justly  have  given  rise  to  the 
inference  that  she  had  not  done  so.  These 
are  the  precautions  specially  devised  and 
enjomed  by  law  and  usage,  to  guard  against 
the  danger  of  collision  in  the  night  time. 
And  it  is  hardly  to  be  believed  that  a  party 
attempting  to  defend  himself  by  detailed 
evidence  against  responsibility  for  such  a 
collision  would  fail  to  prove  that  he  had 
adopted  these  common  and  necessary  pre- 
cautions, if  he  had  really  done  so.  The 
failure  to  adduce  this  evidence,  under  such 
circumstances,  might  well  be  deemed  suffi- 
cient to  overcome  the  presumption  that  the 
duties  enjoined  by  law  and  usage  had  been 
duly  observed.  But  in  the  present  case  the 
defendants  did  not  go  into  evidence  to  prove 
that  their  steamer  was  properly  managed. 
They  produced  no  evidence  at  all,  but  be- 
lieving that  the  plaintiffs  had  failed  to 
make  out  their  case,  demurred  to  their  evi- 
dence as  insufficient.  The  failure  of  the 
defendants,  under  such  circumstances,  to 
prove  that  the  steamer  kept  the  look  out 
and  showed  the  lights  required  by  law  and 
usage,  cannot  give  rise  to  any  unfavorable 
inference,  and  leaves  the  presumption  in 
their  favor  in  full  force. 

Upon  the  whole  I  am  of  opinion   that  the 
evidence  does  not  establish   that   the  colli- 
sion   was   the    result   of    negligence 

123  *or  want  of   due  care   on  the  part  of 


those  in  charge  of  the  steamer,  and  that, 
therefore,  the  judgment  should  be  re- 
versed, and  judgment  rendered  in  favor  of 
the  plaintifiPs  in  error. 

The  case  being  thus  disposed  of,  it  is 
unnecessary  to  consider  whether  there  was 
any  negligence  on  the  part  of  those  in 
charge  of  the  schooner,  or  to  discuss  the 
principles  applicable  to  the  case  of  damage 
resulting  from  the  mutual  and  concurrent 
fault  of  both  parties.  It  is  proper  to  say, 
however,  that  the  admiralty  rule  adopted 
by  the  court  below,  by  which  the  loss  in 
such  a  case  is  divided  equally  between  the 
parties,  does  not  prevail  in  the  courts  of 
common  law,  and  is  inconsistent  with  com- 
mon law  principles.  When  the  negligence 
or  fault  of  the  injured  vessel  contributes  to 
produce  the  injury,  so  that  the  injury  re- 
sults directly  from  the  negligence  or  fault 
of  both  vessels,  the  common  law  does  not 
undertake  to  say  how  much  of  it  is  due  to 
one  and  how  much  to  the  other,  and  leaves 
the  loss  where  it  falls.  Dowell  v.  Steam 
Navigation  Co.,  85  EJng.  C.  L.  R.  195;  Tuff 
V.  Warman,  5  Com.  B.  (N.  S. )  573,  94  Eng. 
C.  L. ;  Witherley  v.  Regent's  Canal  Co., 
104  Eng.  C.  L.  R.  2 ;  Rathbun  v.  Payne,  19 
Wend.  R.  399;  Broadwell  v.  Swigert,  7  B. 
Monr.  R.  39;  Simpson  v.  Hand,  6  Whart. 
R.    311 ;  Baker  v.  Lewis,  33    Penn.  R.  301. 

The  other  judges  concurred  in  the  opinion 
of  Joynes,  J. 

Judgment  reversed,  and   entered   for  the 
defendants  in  the  court  below. 


124      *Sangster    &   als.   v.    The    Common- 
wealth.* 

October  Term.  1866,  Richmond. 

I.  Sheriff*— Tort  Colore  Off  icii -Liability  of  5aretles.t— 

A  sheriff  who  takes  the  property  of  A  under  an  at- 
tachment afirainst  the  property  of  B,  thereby  not 
only  commits  a  trespass,  but  plainly  violates  the 
duty  of  his  office,  and  breaks  the  condition  of  his 
official  bond ;  and  his  sureties  are  liable  for  his  act 
a.  Official  Bonds— Judgment— Action— Case  at  Bar.— In 
an  attachment  in  equity  aorainst  B  and  A,  the  prop- 
erty of  A  is  taken  as  the  property  of  B.  and  beinff 
perishable,  it  is  sold  under  an  order  of  the  court, 
and  afterwards  the  court  decrees  that  the  sheriff 
pay  the  proceeds  of  sale  to  A.  The  sheriff  failing 
to  pay.  A  moves  asrainst  him  and  his  sureties  in  the 
county  court,  and  judfirment  is  entered  for  the 

«For  monographic  note  on  Official  Bonds,  sea  end  of 

case. 
tSheriffs— Torts  Colore  Of flcll- Liability  of  Sureties. 

—In  Lucas  v.  Locke,  11  W.  Va.  80,  the  court  said: 
"On  the  common-law  principles  firoverniuff  the  ordi- 
nary relation  of  principal  and  airent,  the  sheriff 
would  not  be  responsible  for  an  act  done  by  his 
deputy  colore  officii;  but  on  principles  of  public 
policy  applyiufiT  to  the  relation  of  the  sheriff  and  his 
deputy,  the  former  is  liable  in  such  a  case;  on  the 
same  principles  it  would  seem  that  he  and  his  sure- 
ties are  liable  on  his  official  bond.  SanosUr  et  al.  t. 
The  Commonwealth,  n  Gratt.  181.  It  has  been  well 
settled  that  the  sureties  of  a  sheriff  are  responsible 
for  his  trespass  in  seizinsr  and  sellinff  the  ffoods  of 
B.  on  an  execution  or  attachment  asrainst  A.  17  GraU, 
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penalty  of  his  bond,  to  be  discharged  by  the  pay- 
ment of  Ac. :  which  Ls  paid.    PreTious  to  the  deci- 
sion of  the  court  in  favor  of  A,  he  broutrht  an 
action  on  the  official  bond  of  the  sheriff,  ag'ainst 
him  and  his  sureties,  for  the  trespass  in  taking  his 
roods;  and  the  former  judgment  and  its  payment 
was  set  np  In  defence.    Ukld: 
I.  Sttne— Some— 5«ine— Sane.— The   action   Is   not 
thereby  barred:  but  A  may  recover  the  differ- 
ence between  the  value  of  the  goods  at  the  time 
they  were  taken  under  the  attachment,  and  the 
amount  of  the  proceeds  of  sale  paid  to  A. 
3.  Sane — Same— Sane  -  Same.— That  it  was  not  nec- 
essary to  proceed  by  tcire  facias  on  the  former 
judgment,  but  an  action  on  the  bond  might  be 
sustained. 
3.  Sane— Same— Effect  on  Subsequent  Action.— Other 
actions  may  be  maintained  on    an  official  bond, 
though  in  a  previous  action  judgment  has  been 
rendered  for  the  penalty,  to  be  discharged  by  the 
payment  of  the  sum  assessed  in  that  action,  and  of 
such  further  sums  as  might  be  afterwards  as- 
sessed or  be  found  due.  upon  scire  faciM  assign- 
infiT  a  furtber  breach. 
125   *4.  Same—Same— Anount.— In  an  action  on  an 
official  bond,  the  judgment  is  not  entered  for 
the  penalty  to  be  discharged  &c..  but  for  the  sum 
assessed  or  agreed  as  the  damages  In  the  case. 
Where  this  is  by  agreement,  it  is  no  error;  and  in 
any  case  it  is  a  mere  informality  in  the  entry  of 
the  judgment  by  the  clerk,  and  Is  not  ground  for 
staying  or  reversing  the  judgment. 

This  was  an  action  of  debt  in  the  Circuit 
court  of  Alexandria  county,  brought  in 
March,  1858,  in  the  name  of  the  common* 
wealth  of  Virginia,  at  the  relation  of  Henry 
filondheim,  against  Kdward  Sangster, 
sherifip  of  Alexandria  county,  and  his  sure- 
ties  in  his  official   bond.     The   declaration 

«fi?ra.  and  cases  there  cited.  And  it  is  just  as  well 
setUed,  If  the  deputy  of  the  sheriff  does  such  an  act, 
the  sheriff  is  liable  therefor." 

But  in  Liammon  v.  Feusier,  ill  U.  S.  17.  4  Sup.  Ct. 
Bep.  287.  the  court  said :  "Upon  the  analogous  ques- 
tion whether  the  sureties  upon  the  official  bond  of  a 
sheriff,  a  coroner,  or  a  constable  are  responsible  for 
his  taklnff  upon  a  writ,  directing  him  to  take  the 
property  of  one  person,  the  property  of  another, 
there  has  been  some  difference  of  opinion  In  the 
courts  of  the  several  states,  llie  view  that  the 
soreties  are  not  liable  in  such  a  case  has  been  main- 
taloed  by  decisions  of  the  supreme  courts  of  New 
York,  New  Jersey,  North  Carolina,  and  Wisconsin, 
and,  perhaps,  receives  some  support  from  decisions 
in  Alabama.  Mlssisslppt,  and  Indiana.  Ex  parte 
Heed,  4  Hill  672;  People  v.  Schuyler,  5  Barb.  166; 
State  V.  Gonover,  4  Dutch.  224;  State  v.  Long,  8  Ired. 
Law.  415:  State  v.  Brown,  11  Ired.  Law,  141;  Qerber 
V.  Ackley.  S2  Wis.  233,  and  87  Wis.  48:  Governor  v. 
Hancock.  2  Ala.  728:  McElhaney  v.  GlUeland,  SO  Ala. 
18S:  Brown  v.  Mosely,  11  Smedes  &  M.  864;  Jenkins  v. 
Lemonds,  89  Ind.  2»4;  Carey  v.  SUte.  84  Ind.  106.  But 
in  People  v.  Schuyler,  4  N.  Y.  173,  the  judgment  in  6 
Barb.  166.  was  reversed,  and  the  case  of  Ex  parte 
Reed,  4  Hill  872,  overruled  by  a  majority  of  the  New 
York  court  of  appeals,  with  the  concurrence  of 
CmsF  JusTics  Bbonsor.  who  had  taken  part  In 
deciding^  Reed's  Case.  The  final  decision  in  People 
T.  Schuyler  has  been  since  treated  by  the  court 
of  appeals  as  settllnfir  the  law  upon  this  point. 
Mayor,  etc,  of  New  York  v.  Sibbems,  8  Abb.  App. 


was  on  the  official  bond  of  the  sheriff,  and 
the  breaches  assigned  were,  that  in  certain 
attachment  suits,  naming  them,  depending 
in  the  Circuit  court  of  Alexandria  against 
Hart2  Blondheim,  Henry  Blondheim  and 
Joseph  Breager,  attachments  were  issued 
which  directed  the  sheriff  to  attach  the 
effects  of  Hartz  Blondheim  in  the  hands  of 
the  other  defendants ;  that  these  attachments 
were  placed  in  the  hands  of  the  sheriff,  who 
in  his  official  character,  and  under  color  of 
the  authority  conferred  upon  him  by  his 
office  of  sheriff,  and  of  the  said  process  and 
attachments,  in  violation  of  law  and  of  the 
rights  of  the  said  Henry  Blondheim,  seized 
and  removed  from  the  storehouse  of  Blond- 
heim a  large  quantity  of  goods,  his  sole 
property,  of  great  value,  viz.  of  the  value 
of  $10,000. 

The  defendants  demurred  to  the  declara- 
tion, and  the  demurrer  was  sustained;  and 
they  demurred  to  the  amended  declaration 
and  each  count  thereof;  but  the  court  over- 
ruled the  demurrer.  They  then  filed  three 
pleas,  on  which  issues  were  joined.  The 
second  plea  included  the  first,  and  added  to 
it ;  and  the  third  included  both  the  first  and 
second,  and  added  to  them.  The  defence 
set  up  by  them  was,  that  in  the  attachment 

suits  the  court  had,  in  November,  1857, 
126      ordered   the   goods  to  be  *sold,  which 

had  been  done  by  the  sheriff,  and 
they  had  brought  $1,343.62.  That  in  No- 
vember, 1858,  the  court  had  decided  that 
the  goods  were  the  property  of  the  relator, 
and  had  decreed  in  his  favor  against  Sang- 
ster the  sheriff  for  the  said  sum  of  money, 
the  proceeds  of  the  goods.  That  Blond- 
heim had  proceeded  by  motion  in  the  county 


260,  and  7  Daly  488;  Cummiufir  v.  Brown,  48  N.  Y.  514; 
People  V.  Lucas.  98  N.  Y.  585.  And  the  liability  of 
the  sureties  in  such  cases  has  been  affirmed  by  a 
ffreat  preponderance  of  authority,  including  deci- 
sions In  the  highest  courts  of  Pennsylvania,  Maine, 
Massachusetts,  Ohio,  Virginia,  Kentucky,  Missouri, 
Iowa,  Nebraska,  Texas,  and  California,  and  in  the 
supreme  court  of  the  District  of  Columbia.  Car- 
mack  V.  Com.,  5  Bin.  184:  Brunott  v.  McKee.  6  Watts 
&  S.  518;  Archer  v.  Noble,  8  Qreenl.  418;  Harris  v. 
Hanson,  8  Palrf .  241 ;  Greenfleld  v.  Wilson,  13  Gray 
884;  Tracy  v.  Goodwin,  5  Allen  409;  State  v.  Jen- 
nlntrs,  4  Ohio  St  418;  Sanoeter  v.  Com.,  n  Oratt.  124: 
Com.  V.  Stockton,  5T.  B.  Mon.  192;  Jewell  v.  Mills,  8 
Bush  62;  State  v.  Moore,  19  Mo.  869;  State  v.  Fitz- 
patrlck,  64  Mo.  185;  Charles  v.  Hasklns.  11  Iowa  829; 
Turner  v.  Killlan,  12  Neb.  680;  HolUman  v.  Carroll, 
27  Tex.  28;  Van  Pelt  v.  Littler,  14  Cal.  194;  U.  S.  v. 
Hine,  8  MacArther  27." 

Same— Unlawful  Levy— Evidence.— In  Garrett  v. 
Hutchinson,  86  Va.  875,  11  S.  E.  Rep.  406.  the  principal 
case  was  cited,  among  others,  to  sustain  the  propo- 
sition that,  in  an  action  against  the  sheriff  be- 
cause of  an  unlawful  levy  and  seizure  of  tbe 
plaintiff's  property  under  an  execution  affatnst 
third  person,  the  plaintiff  cannot  be  required  to 
offer  the  execution  in  evidence. 

Penal  Bond— Suit  on.— In  the  B.  &  O.  R.  R.  Co.  v. 
Jameson,  13  W.  Va.  842,  the  court  said :  "In  a  suit  on 
a  penal  bond  the  substantial  cause  of  action  Is  the 
breach  of.the  agreement,  contained  in  the  condi- 
tion.  Sangster  et  aU  v.  The  Commonwealth,  n  Oratt.  196.** 
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court  against  the  sheriff  and  his  sureties 
upon  his  official  bond ;  and  the  case  having: 
been  removed  to  the  circuit  court,  at  the 
November  term  of  that  court  for  1859,  a 
judgment  was  rendered  against  them  in 
favor  of  Blondheim  for  the  sum  of  $90,000, 
the  penalty  of  the  bond,  to  be  discharged 
by  the  payment  of  $1,227.60  with  interest; 
and  that  they  had  fully  paid  off  and  dis- 
charged the  judgment. 

In  June,  1860,  the  cause  came  on  to  be 
tried,  when  the  parties  agreed  the  facts  to 
be  argued  in  lieu  of  a  special  verdict ;  and 
it  was  agreed  that  if,  upon  the  facts  agreed 
and  the  pleadings  in  the  cause,  the  court 
was  of  opinion  that  the  law  was  for  the 
plaintiff,  judgment  might  be  entered  up  for 
$2,937.98,  with  interest  thereon  from  the 
17th  of  November,  1858,  and  costs ;  and  if, 
on  the  contrary,  the  court  was  of  opinion 
that  the  law  was  for  the  defendants,  judg- 
ment should  be  for  them  for  their  costs :  each 
party  reserving  the  right  of  appeal. 

The  facts  agreed  were  substantially  as 
follows:  Sangster  as  sheriff  took  and  car- 
ried away  the  goods  mentioned  in  the  dec- 
laration, of  the  value  of  $3,964.45,  the 
property  of  Henry  Blondheim.  Blondheim, 
in  the  attachment  suits,  claimed  the  goods 
as  his  property.  On  the  21st  of  November, 
1857,  the  court  made  a  decree  in  these  suits 
for  the  sale  of  the  property  as  perishable ; 
and  it  was  sold  by  Sangster  as  sheriff,  and 
produced  $1,343.62.  By  a  further  decree  in 
said  suits  this  sum  was  ordered  to  be  paid 
to  Blondheim,  and  was  claimed  by  him. 
Sangster  failing  to  pay  over  the 
127  amount  to  Blondheim,  he  *p?oceeded 
in  November,  1859,  by  motion  on  his 
official  bond,  against  Sangster  and  his 
sureties,  in  pursuance  of  ch.  167,  {  4,  of  the 
Code  of  Virginia,  in  which  motion  he  re- 
covered the  said  sum  of  $1,343.62,  with  in- 
terest thereon  from  the  9th  of  February, 
1859,  after  deducting  a  credit  of  $155.53; 
which  judgment  has  been  paid  and  satisfied 
by  the  defendants  in  the  motion. 

Upon  the  facts  as  agreed,  the  court  was 
of  opinion  that  the  law  was  for  the  plain- 
tiff, and  gave  him  a  judgment  for  $2,937.98, 
with  legal  interest  from  the  17th  of  Novem- 
ber, 1858,  till  paid,  and  his  costs.  And 
thereupon  the  defendants  applied  to  a  judge 
of  this  court  for  a  writ  of  error  to  the  judg- 
ment, which  was  awarded. 

Brent,  for  the  appellants,  insisted : 

1st.  That  the  act  of  the  sheriff  in  taking 
the  goods  of  Henry  Blondheim,  under  the 
attachment  against  the  goods  of  Hartz 
Blondheim,  was  a  naked  trespass,  for  which 
the  sureties  in  his  official  bond  were  not 
responsible.  He  referred  to  ex  parte  Reed, 
4  Hill's  N.  Y.  R.  572;  Commonwealth  v. 
Kennard,  8  Pick.  R.  133;  The  Governor  v. 
Hancock,  2  Alab.  R.  N.  S.  728;  Seeley 
V.  Birdsall,  15  John.  R.  267 ;  Alcock  v.  An- 
drews, 2  Esp.  R.  540  n. ;  People  v.  Spraker 
&  als.,  18  John.  R.  390,  395. 

2d.  That  the  judgment  against  the  sheriff 
and  his  sureties  in  November,  1859,  on  the 
official  bond,  operated  as  a  bar  to  the  present 


action.  That  the  selection  of  one  remedy 
precluded  him  from  another  for  the  same 
cause  of  action ;  and  he  could  not  divide  it, 
and  have  two  suits.  He  referred  to  Hite 
V.  I^ong,  6  Rand.  457;  Buckland  v.  John- 
son, 80  £ng.  C.  Lf  145.  But  on  another 
groun^l,  he  insisted  the  action  could  not  be 
maintained.  This  is  an  action  of  debt  for 
the  penalty  of  the  bond;  and  by  statute 
the  judgment  is  for  the  penalty,  to  be 

128  *discharged   by   the   payment  of  the 
actual   damage,    and    **such    further 

sums  as  may  be  afterwards  assessed  or 
found  due  upon  a  scire  facias  assigning  a 
further  breach.  Such  scire  facias  may  be 
sued  out  from  time  to  time  by  any  person 
injured,  against  the  defendant"  &c.  Code 
ch.  177,  i  17,  p.  733.  Plaintiff  having  re- 
covered judgment  for  the  penalty,  to  be 
discharged  &c.,  should  have  proceeded  by 
scire  facias  setting  out  other  breaches. 
Bibb  V.  Cauthorne,  1  Wash.  91;  Thatcher  & 
al.  V.  Taylor  &  als.,  3Munf.  249,  250;  Smith 
V.  Cooper,  6  Id.  401,  405;  Page,  governor  v. 
Peyton  &  als.,  2  Hen.  &  Mun.  566,  574; 
Eppes'  ex'or  v.  Demoville  adm'r,  2  Call  22, 
29;  Allison  v.  f^armers  Bank,  6  Rand.  204, 
235. 

3d.  That  the  judgment  is  erroneous,  not 
being  entered  for  the  penalty,  to  be  dis- 
charged &c.,  but  for  the  sum  of  $2,937.98. 
Code  ch.  177,  i  17,  and  the  authorities  cited 
on  the  second  point. 

Francis  I^.  Smith  and  Claughton,  for  the 
appellee,  insisted: 

1st.  That  the  sheriff  acted  in  his  official 
character  in  lev^^ing  the  attachment,  as  was 
shown  by  the  whole  proceeding,  and  as  is 
fully  set  out  in  the  declaration ;  and  the 
case  agreed  admits  that  Sangster,  as  sheriff, 
took  and  carried  away  the  goods  of  the 
relator ;  thus  sustaining  the  averments  of 
the  declaration.  They  referred  to  Davis  v. 
The  Commonwealth,  13  Gratt.  139,  144. 

2d.  That  if  there  was  anything  in  the 
second  point  made  by  the  appellants'  coun- 
sel, the  proper  time  to  make  the  objection 
was  on  the  motion  to  recover  from  the 
sheriff  and  his  sureties  the  $1,343.62;  be- 
cause this  action  had  been  commenced  be- 
fore that  motion,  and  if  the  relator  was 
bound  to  elect,  he  had  already  elected  his 
action.  But  in  fact  the  motion  was  a  mere 
collateral  ancillary  proceeding,  adopted  to 
compel  the  sheriff  to  pay  over  money  in  his 
hands,   which  he  had  been  decreed  to 

129  pay    in    the    ^attachment   suit.     The 
case  of  Buckland  v.  Johnson,  80  Eng. 

C.  ly.  R.  149,  relied  on  by  the  appellants' 
counsel,  has  been  expressly  overruled  by 
the  Supreme  Court  of  the  United  States  in 
Lovejoy  V.  Murray,  3  Wallace's  U.  S.  R.  1, 
to  which  they  especially  invited  the  atten- 
tion of  the  court. 

That  this  action  was  not  governed  by  ch. 
177,  i  17,  of  the  Code,  but  by  the  8th  and 
9th  sections  of  ch.  13.  These  sections  refer 
to  official  bonds  taken  by  a  court,  as  was 
the  bond  of  this  sheriff;  and  upon  such 
bonds  suits  may  from  time  to  time  be  pros- 
ecuted, until  the  amount  of  damages  recov- 
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ered  for  alleg^ed  breaches  equals  the  penalty 
of  the  bond.  In  this  chapter  nothing  is 
said  about  assigning  new  breaches  by  scire 
facias.  The  ch.  177,  {  17,  would  seem  to 
refer  especially  to  private  penal  bonds. 

3d.  That  the  judgment  in  this  case  was 
entered  by  consent,  and  therefore  the  ap- 
pellants are  precluded  from  making  an  ob- 
jection to  its  form;  and  if  the  case  be 
against  them  on  the  merits,  no  injury  can 
result  to  them  from  the  mode  of  entering 
the  judgment.  Vance  v.  McLaughlin's 
adm'r,  8  Gratt.  289.  But  if  it  was  wrong, 
it  might  have  been  corrected  by  the  Circuit 
court,  and  is  therefore  no  ground  for  rever- 
sal by  appeal.  Code  ch.  181,  H  3»  5;  Tyree 
&  als.  V.  Donnally,  9  Gratt.  64. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court : 

The  first  question  presented  for  our  deci- 
sion in  this  case  is,  whether  an  action  can 
be  maintained  against  a  sheriff  and  his 
sureties  on  his  official  bond,  for  a  trespass 
committed  by  him  in  taking  the  goods  of 
the  relator,  on  an  attachment  issued  against 
the  property  of  another? 

We  are  of  opinion  that  the  action  can  be 
maintained.  The  condition  of  the  bond  is, 
for  the  faithful  discharge  of  the  duties  of 
the  office   of  sheriff,  according  to  law.     A 

sherifiP  who  taJces  the  property  of  A 
130     under    an     attachment  ^against    the 

property  of  B,  thereby  not  only  com- 
mits a  trespass,  but  plainly  violates  the 
duty  of  his  office  and  breaks  the  condition 
of  his  official  bond.  His  duty  is,  to  levy 
the  attachment,  according  to  its  mandate, 
on  the  property  of  B;  instead  of  doing 
which,  he  levies  it  on  the  property  of  A. 
He  does  this  in  his  character  of  sheriff, 
colore  officii,  and  not  as  a  naked  trespasser 
without  color  of  authority ;  and  it  is  con- 
sistent alike  with  sound  policy  and  legal 
principles  that  he  and  his  sureties  in  his 
official  bond  should  be  liable  to  the  party 
injured  for  all  damages  arising  from  the 
wrongful  act. 

This  question,  it  is  believed,  has  never 
before  been  directly  adjudicated  by  this 
court.  The  affirmative  of  the  question  was 
assumed  to  be  law  in  the  opinion  delivered 
in  the  case  of  Davis  v.  The  Commonwealth, 
13  Gratt.  139,  144,  in  which  all  the  judges 
but  one  concurred ;  and  it  does  not  appear 
that  he  differed  from  the  others  in  this 
respect.  But  the  question  was  not  material 
to  the  decision  of  that  case. 

A  similar  question  has  been  adjudicated 
in  some  of  the  other  states,  in  which  the 
condition  of  the  sheriff's  bond  is  substan- 
tially the  same  as  it  is  here.  In  Carmack 
V.  The  Commonwealth,  5  Binn.  R.  184,  the 
Supreme  Court  of  Pennsylvania  held  that 
the  sureties  of  a  sheriff  are  liable  in  dam- 
ages for  the  sheriff's  trespass  in  seizing  and 
selling  the  goods  of  B.  under  an  execution 
against  A.  All  the  learned  justices,  Tilgh- 
pian,  Yeates  and  Brackenridge,  concurred 
in  the  judgment  in  that  case,  and  delivered 
•eriatim  opinions,    in   which  they  strongly 


vindicated  the  policy  of  the  law  as  construed 
by  them.  Similar  decisions  have  been  made 
in  Maine.  Archer  v.  Noble,  3  Green  1.  R. 
418;  Harris  v.  Hanson,  11  Maine  R.  241;  in 
Kentucky,  Forsythe  v.  Ellis,  4  J,  J.  Marsh. 
R.  299;  Commonwealth  v.  Stockton,  5  Monr. 
R.  192;  in  Missouri,  State  v.  Moore,  19 

131  Missouri  R.  369;  and  in  ^California,  4 
Cal.  R.  194,   Van  Pelt  v.  I^ittler.     The 

Supreme  Court  of  New  York  decided  other- 
wise in  ex  parte  Reed,  4  Hill's  R.  572;  but 
that  case  has  been  since  overruled  by  the 
Court  of  Appeals  of  the  same  state,  in  The 
People  V.  Schuyler,  4  Comst.  R.  173,  in 
which  it  was  held  that  *^  where  a  sheriff 
having  in  his  hands  a  process"  (which  in 
that  case,  as  in  this,  was  an  attachment) 
'*  against  the  property  of  the  defendant 
therein,  seizes  by  virtue  thereof  the  goods 
of  another  person,  he  is  guilty  of  official 
misconduct,  and  he  and  his  sureties  thereby 
become  liable  upon  his  official  bond."  See 
also  Dennison  &c.  v.  Plumb  &c.,  18  Barb. 
Sop.  Ct.  R.  89. 

There  is  no  proposition  better  settled,  and 
especially  in  this  state,  than  that  a  sheriff 
is  liable  civiliter,  though  not  criminaliter, 
for  all  the  acts  of  his  deputy  colore  officii, 
and  is  liable  therefor  in  the  same  form  of 
action  as  if  thej'  had  been  actually  com- 
mitted by  himself ;  and  consequently  that 
he  is  liable  in  an  action  of  trespass  vi  et 
armis  for  the  act  of  his  deputy  in  taking  the 
goods  of  A  under  an  execution  against  B. 
Mosby's  adm'r  &  als.  v.  Mosby's  adm'r,  9 
Gratt.  589,  602-605;  and  the  cases  cited 
therein.  It  seems  to  result,  necessarily, 
from  that  proposition,  that  the  sheriff  is 
not  only  personally  liable  in  such  a  case, 
but  he  and  his  sureties  are  liable  on  his 
official  bond. 

On  common  law  principles  governing  the 
ordinary  relation  of  principal  and  agent, 
the  sheriff  would  not  be  liable  in  such  a 
case;  but  on  principles  of  public  policy  ap- 
plying to  the  relation  of  a  sheriff  and  his 
deputy,  the  former  is  liable  in  such  a  case ; 
and  on  the  same  principles,  it  would  seem 
that  he  and  his  sureties  are  liable  on  his 
official  bond.  He  is  liable  for  his  deputy, 
because  the  act  of  the  latter  is  done  under 
color  of  the  office  of  sheriff,  and  is  thus  a 
quasi  official  act.  Van  Pelt  v.  Littler, 
supra.     Certainly  the  deputy  and  his 

132  sureties  in  his  bond  *to  the  sheriff  for 
the  faithful  discharge  of  the  duties  of 

his  office  of  deputy,  would  be  liable  in  an 
action  on  that  bond  by  the  sheriff  to  recover 
damages  sustained  by  the  latter  from  such 
an  act  of  the  former.  Why  then  are  not 
the  sheriff  and  his  sureties  liable  on  his 
official  bond  for  such  an  act  of  his  deputy; 
the  condition  of  the  two  bonds,  mutatis 
mutandis,  being  substantially  the  same? 

The  next  question  to  be  considered  is, 
whether  the  relator  has  lost  his  right  of 
action  in  this  case  by  claiming  the  prop- 
erty in  the  attachment  cases;  and  after  it 
was  decreed  to  be  sold,  and  the  proceeds  of 
sale  were  decided  to  be  his  and  decreed  to 
be  paid  to  him,  by  recovering  the  same  by 
a  motion  against   the   sheriff  and  his  sure- 
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ties  and  receiving  the   amount  of   such  re- 
covery. 

We  are  of  opinion  that  he  has  not  thus 
lost  his  right  of  action  in  this  case.  It  is 
true  that  where  a  plaintiff  has  concurrent 
remedies  for  the  same  demand,  and  elects 
one  of  them,  and  prosecutes  it  to  a  judg- 
ment, he  cannot  then  resort  to  another,  but 
is  bound  by  his  election,  although  it  may 
be  a  bad  one.  It  is  also  true  that  he  can- 
not divide  one  cause  of  action  into  two. 
The  plain  reason  of  these  rules  of  law  is, 
that  a  defendant  will  not  be  suffered  to  be 
harassed  by  two  suits  when  one  would  an- 
swer all  the  purposes  of  justice.  Therefore, 
when  A  wrongfully  takes  the  property  of 
B  and  sells  it,  B  may  bring  trespass,  trover, 
detinue  or  assumpsit  for  money  had  and 
received,  against  A  at  his  election ;  but 
having  elected  one  of  these  forms  of  action, 
and  prosecuted  it  to  judgment,  he  cannot 
then  abandon  it  and  bring  another.  Tres- 
pass comprehends  the  whole  injury,  as  well 
the  wrongful  taking  as  the  wrongful  deten- 
tion or  conversion,  and  the  value  of  the 
property,  unless  it  be  restored.  By  bring- 
ing detinue  or  trover,  the  plaintiff  waives 
all  claim  for  the  wrongful  taking  of  the 
property ;  and  by  bringing  assumpsit  he  also 
waives  all  claim  for  the  wrongful  de- 
133  tentiou  *and  conversion,  affirms  the 
sale,  and  makes  the  proceeds  of  it 
money  had  and  received  to  his  use.  It  would 
be  inconsistent  to  permit  him,  after  electing 
and  prosecuting  to  judgment  either  of  the 
three  last  named  actions,  and  especially 
the  last,  to  resort  to  the  first.  The  case  of 
Hite  V.  Long,  6  Rand.  457,  relied  on  by  the 
counsel  for  the  plaintiffs  in  error,  involved 
this  principle.  But  the  principle  does  not 
apply  to  this  case.  The  attachment  suits 
were  not  brought  by  the  relator.  The  at- 
tachments were  levied  upon  his  property, 
and  he  was  made  a  home  defendant  to  the 
suits,  which  were  foreign  attachments  in 
equity.  He  was  not  a  debtor  of  the  plain- 
tiffs, nor  was  his  title  to  the  property  in 
question  brought  in  controversy  by  the  bills. 
The  attachments  against  the  debtor  defend- 
ant were  levied  on  his,  the  relator's,  prop- 
ert3',  and  thus  a  trespass  was  committed  by 
the  sheriff  who  made  the  levy.  The  relator, 
being  made  a  defendant  in  the  case,  of 
course  asserted  therein  his  claim  to  the 
property,  as  he  could,  and  no  doubt  would 
have  done,  if  he  had  not  been  made  a  de- 
fendant. The  property,  being  perishable, 
was  in  the  progress  of  the  suit  decreed  to 
be  sold.  And  afterwards,  the  question  of 
title  being  decided  in  favor  of  the  relator, 
the  proceeds  of  sale  were  decreed  to  be  paid 
to  him  by  the  sheriff  who  made  it ;  but  not 
being  paid,  the  amount  was  recovered  by 
motion  against  him  and  his  sureties.  Now 
this  was  altogether  a  different  claim  from 
that  of  the  relator  against  the  sheriff  for 
the  trespass.  The  sheriff  was  not  a  defend- 
ant to  the  attachment  suits.  The  main 
controversy  in  that  case  was  between  the 
attaching  creditors  and  their  debtor;  inci- 
dental to  which  was  a  controversy  between 

he    former  and  the   relator,  as  to  whether 


the  property  attached  belonged  to  him  or 
their  debtor.  That  controversy  was  deter- 
mined in  the  relator's  favor,  and  of  course 
the  proceeds  of  the  property  were  decreed 
to  be  paid  to  him.     They  could  not  be 

134  decreed    to  *be  paid   to  the  creditors, 
because  the  property   did    not   belong 

to  their  debtor,  nor  to  the  sheriff,  because 
not  only  did  not  the  property  belong  to 
him,  but  it  would  have  been  real  injus- 
tice both  to  his  sureties  and  to  the  owner 
of  the  property  to  have  made  such  a  decree. 
The  only  proper  disposition  of  the  money 
therefore  was  to  decree  it  to  be  paid  to  the 
owner  of  the  property.  But  such  decree 
and  payment  cannot  extinguish  his  claim 
against  the  sheriff  for  the  trespass,  any 
more  than  would  the  return  of  the  property 
itself  to  him,  either  by  the  sheriff  who  took 
it,  or  by  the  order  of  the  court  in  the  at- 
tachment suits.  The  only  effect  of  such 
return  would  be  to  mitigate  the  damages  in 
the  action  for  the  trespass,  and  the  decree 
and  payment  aforesaid  can  have  no  greater 
effect.  They  have  had  that  effect,  by  the 
proceeds  of  sale  being  credited  on  the 
amount  due  for  the  value  of  the  property, 
in  the  action  brought  by  the  relator  against 
the  sheriff  and  his  sureties  for  the  trespass. 
The  relator  would  probably  have  been  will- 
ing to  have  received  his  property,  after  it 
was  taken  under  the  attachments,  if  it  had 
not  been  impaired  in  value,  and  to  have 
asserted  no  further  claim  for  the  trespass. 
But  it  seems  to  have  been  impaired  in  value 
while  in  the  hands  of  the  sheriff,  and  at  all 
events  was  sold  for  less  than  half  of  its 
value  at  the  time  it  was  taken.  The  relator 
then,  and  before  the  proceeds  of  sale  were 
decreed  to  be  paid  to  him  or  the  question  of 
title  was  decided  in  his  favor  in  the  attach- 
ment suits,  brought  his  action  for  the  tres- 
pass on  the  official  bond  of  the  sheriff. 
That  action  came  on  to  be  tried  after  he 
recovered  and  received  the  amount  decreed 
to  him  in  the  attachment  suits  as  aforesaid, 
and  he  recovered  in  the  action  the  value  of 
his  property  when  taken,  credited  by  the 
amount  of  the  proceeds  of  the  -sale  of  it. 
We  think  he  was  entitled  to  such  a  recovery. 
The    next   objection    taken    to    the 

135  judgment   is,    that  the  ^judgment  on 
the  motion  against  the  sheriff  and  his 

sureties,  for  the  proceeds  of  the  sale  made 
in  the  attachment  suits,  was  for  the  penalty 
of  the  bond  to  be  discharged  by  the  pay- 
ment of  the  said  proceeds ;  and  not  by  that 
only,  but  also  by  the  payment  of  any  such 
further  sums  as  might  be  afterwards  as- 
sessed or  be  found  due  upon  a  scire  facias 
assigning  a  further  breach ;  and  if  the  lat- 
ter judgment  was  not  in  fact  rendered  in 
such  form  as  to  provide  for  a  further  breach 
as  aforesaid,  it  is  contended  that  it  ought 
to  have  been  so  rendered,  under  the  Code, 
ch.  177,  2  17,  and  must  have  the  same  effect 
as  if  it  had  been  so  rendered ;  and  conse- 
quently, that  that  judgment  is  a  bar  to  this 
action,  and  precludes  the  relator  from  any 
other  remedy  upon  the  official  bond  of  the 
sheriff  than  by  scire  facias  under  the  judg- 
ment already  rendered. 
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It  is  true  that  that  statute  does  require 
that  the  judg-ment  shall  be  entered  in  the 
above  mentioned  form,  in  actions  on  bonds 
conditioned  for  the  payment  of  an  annuity, 
or  of  money  payable  by  instalments,  where 
there  are  further  payments  of  the  annuity 
or  further  instalments  to  become  due  after 
the  commencement  of  the  action,  or  for  the 
performance  of  other  collateral  agreements. 
But  it  is  at  least  doubtful  whether  that 
statute  was  intended  to  apply  to  actions  on 
official  bonds;  although,  m  regard  to  such 
bonds,  it  has  been  held  by  this  court,  that 
the  judgment  ought  to  be  so  entered,  under 
a  statute  of  like  import  to  that  in  question, 
and  from  which  the  latter  was  derived. 
The  source  of  these  statutes  is  the  well 
known  act  of  8  and  9  W.  3,  ch.  11,  }  8,  in 
regard  to  the  assignment  of  breaches  on 
bonds  with  collateral  conditions.  1  R.  C. 
1819,  p.  509,  i  82;  1  Rob.  Pr.  old  ed.  153. 
In  no  case  has  it  been  decided  that  even 
where  a  judgment  on  an  official  bond  has 
been  so  entered,  it  is  a  bar  to  any  other 
action  on  the  bond,  and  precludes  any  other 
recovery  upon  it  than  by  scire  facias 
136  *under  the  judgment  already  rendered 
for  the  penalty;  much  less  would  it 
be  a  bar  where  the  judgment  is  not  so  en- 
tered, but  entered  in  the  general  form.  It 
would  be  unreasonable  in  the  last  degree  to 
give  to  the  judgment  such  an  effect.  The 
relators  may  be  altogether  different,  and 
their  causes  of  action  different.  They  may 
know  nothing  of  the  actions  brought  by 
one  another,  which  may  be  in  different  and 
distant  courts,  and  it  would  be  extremely 
inconvenient  to  require  any  party  injured 
by  the  default  of  the  officer,  and  about  to 
bring  an  action  on  his  bond,  to  ascertain 
at  his  peril  whether  a  judgment  had  already 
been  recovered  upon  it,  under  which  he 
might  proceed  by  scire  facias.  It  may  be 
convenient  enough  to  require  the  judgment 
on  the  bond  to  be  entered  in  the  form  pre- 
scribed by  the  statute ;  but  not  to  make  it 
a  bar  to  a  future  action,  whether  the  judg- 
ment be  entered  in  that  form  or  not. 

But  there  is  another  statute,  referred  to 
by  the  counsel  for  the  defendant  in  error, 
which  seems  to  put  this  matter  at  rest.  It 
will  be  found  in  the  Code,  ch.  13,  {{  8,  9, 
and  relates  to  bonds  taken  by  courts  and 
officers,  in  reg^ard  to  which  it  is  provided, 
that  ^^suits  may  be  prosecuted  from  time 
to  time  upon*'  any  such  bond  ''in  the  name 
of  the  commonwealth,  for  the  benefit  of  any 
person  injured  by  any  breach  of  the  condi- 
tion of  such  bond,  as  often  as  any  such 
breach  may  be  alleged,  until  damages  shall 
be  recovered  for  such  breaches  equal  to  the 
penalty  of  the  bond.'*  The  statute  ex- 
pressly gives  the  right  to  bring  separate 
actions  for  separate  causes  of  action ;  and 
it  seems  to  be  eminently  proper  that  such 
should  be  the  case.  The  breaches  are  wholly 
distinct  causes  of  action,  in  favor,  gener- 
ally, of  wholly  distinct  persons,  and  there 
is  no  reason  or  propriety  of  confounding 
them  in  one  action.  The  cause  of  action 
in  such  cases  is  the  breach  of  the  agreement 
contained    in     the  condition,  and    not    the 


137  ^penalty  of  the  bond,  which  is  so 
completely  nominal  that  its  non-pay- 
ment to  the  commonwealth  need  not  be 
averred  in  the  declaration.     6  Munf.  401. 

The  last  objection  taken  to  the  judgment 
is,  that  it  is  not  in  pursuance  of  the  Code, 
ch.  177,  {  17 ;  that  is,  for  the  penalty  of  the 
bond  to  be  discharged  by  payment  of  the 
agreed  damages  and  such  further  sums  as 
may  be  afterwards  assessed  as  aforesaid, 
but  is  simply  for  the  sum  of  $2,937.98  (the 
agreed  damages) ,  with  interest  &c.  Besides 
what  has  already  been  said  which  is  perti- 
nent to  this  objection,'  a  conclusive  answer 
to  it  is,  that  by  the  case  agreed  the  parties 
expressly  consented  that  the  court,  if  of 
opinion  that  the  law  is  for  the  plaintiff, 
might  enter  up  a  judgment  for  92,937.98, 
with  interest  as  aforesaid  and  costs.  But 
in  addition  to  this,  the  error,  if  any,  is  a 
mere  informality  in  the  entry  of  the  judg- 
ment by  the  clerk,  in  regard  to  which  the 
Code,  ch.  181,  {  3,  provides  that  **no  judg- 
ment or  decree  sh^U  be  stayed  or  reversed 
for  any  informality  in  the  entry  of  the 
judgment  or  decree  by  the  clerk." 

We  are,  therefore,  of  opinion  that  the 
judgment  ought  to  be  affirmed. 

Judgment  affirmed. 
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m.  Bonds  of  Administrators  and  Executors. 

A.  Necessity  for  Bond. 

B.  Validity  of  Bond. 

C.  Form  of  Bond. 

D.  Liability  on  Bonds. 

1.  In  Oeneral. 

2.  Proof  of  Devastavit 

8.  Liability  of  Executor's  Sureties  for  Proceeds 
of  Land. 

4.  Liability  for  Nefflifirence. 

a.  In  Oeneral. 

b.  Failure  to  Take  Refunding  Bonds. 

c.  Receiving*  Confederate  Currency. 

5.  Duration  of  Liability. 

6.  Extent  of  Liability. 

E.  PleadinfiT. 

1.  Relator. 

2.  Parties. 

8.  Necessary  Allegations. 
4.  Plea. 

F.  Equitable  Relief. 

0.  Defences. 

1.  Statute  of  Limitations. 

2.  Transfer  of  Liability. 
H.  Evidence. 

1.  Decree.  • 

IV.  Bonds  of  Sheriffs. 

A.  Necessity  for. 

B.  Validity. 

C.  Liability  on  Bond. 

1.  In  General. 

2.  Accrual  of  Cause  of  Action. 
8.  Continued  Liability. 

4.  Extent  of  LiablUty. 

D.  Bond  of  Deputy. 

1.  Nature  of  Bond. 

2.  Form  of  Remedy. 

8.  Cause  of  Action— Time  of  Accrual. 
4.  Duration  of  Liability. 
6.  Extent  of  Liability. 

0.  Evidence  afirainst  Deputy. 

E.  PleadiufiT* 

1.  Notice. 

2.  Parties. 
8.  Relator. 

4.  Necessary  Allegation^. 

5.  Pleas. 
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Cross  References. 

In  connection  with  this  subject,  see  monographic 
noUs  on  the  following  subjects: 

Bankruptcy  and  Insolvency,  appended  to  DiUard 

V.  Collins.  25  Gratt  848. 
Bills  of  Exception,  appended  to  Stoneman  v. 

Com.,  25  Gratt.  887. 
Estoppel,  appended  to  Bower  v.  McCormick,  23 

Gratt  810. 
Executions,  appended  to  Paine  v.  Tutwller,  27 

Gratt  440. 
Executors  and  Administrators. 
Guardian  and  Ward. 
Interest  appended  to  Fred  v.  Dixon.  27  Gratt 

541. 
Statutory    Bonds,    appended     to    Goolsby    v. 

Strother.  21  Gratt  107. 

I.  OFFICIAL  BONDS  IN  QBNBRAL. 

A.  JURISDICTION  OF  COUNTY  COURTS. 

Official  Bonds  — Motions— Jurisdiction  of  County 
Courts.— The  authority  of  the  county  court  under 
sec.  5,  ch.   168,  Code   1878,  to  hear  and  determine 


motions  on  official  bonds  was  not  repealed  by  sec  9, 
ch.  885,  Acts  of  1872-8.  Carr  v.  Meade.  77  Va.  14» 
(1883). 

B.  NECESSITY  FOR  OFFICIAL  BONDS. 

Bond  of  Treasurer— Authority  to  Require.— The 
statute  of  1792  authorized  the  executive  to  demand 
annual  bonds  of  the  treasurer.  Baker  ▼.  Preston, 
Gilmer  235. 

Receiver— Bond— Necessity  for.— A  receiver  has  no 
power  or  title  until  he  give  the  bond  required  of 
him.  Crumllsh  v.  Shenandoah  Val.  R.  Co.,  40  W.  Va. 
687.  22  S.  E.  Rep.  00. 

Unless  a  receiver  is  also  the  sheriff  of  the  county, 
he  should  of  course  be  required  to  give  proper  bond 
and  security.    Grantham  v.  Lucas,  16  W.  Va.  432. 

Trustee— Bond  Required— Penalty.— In  this  case  the 
trustee  appointed  by  the  court  was  required  to  give 
bond  and  security,  for  the  faithful  performance  of 
his  duty,  in  a  penalty  double  the  amount  of  the  trust 
estate,  payable  to  the  judge  of  the  court  and  his 
successors  in  office.  Dunscomb  v.  Dnnscomb,  S  H.  & 
M.  11. 

Commissioner- Bond  Necessary— Statute.— No  spe* 
cial  commissioner  appointed  by  a  decree  or  order  of 
court  or  of  a  Judge  in  vacaUon,  to  sell  or  rent  any 
property,  shall  advertise  property  for  sale  or  rent- 
ing, '  or  sell  or  rent  the  same,  until  he  shall  have 
given  bond  before  the  court  or  judffe,  or  the  clerk 
of  the  court  in  his  office,  in  a  penalty,  to  be  prescribed 
by  the  court  or  judge,  sufficient  to  cover  at  least  the 
probable  amount  of  the  purchase  money  or  rent 
and  shall  have  obtained  from  the  said  clerk  a 
certificate  with  the  bond  required  by  law  or  by  the 
decree  or  order  has  been  griven,  which  certificate  or 
a  copy  thereof  shall  be  appended  to  the  advertise- 
ment   Va.  Code.  S  8398. 

Commlsslonei^-Bond  Necessary.— The  statute  re> 
quires  a  bond  of  the  commissioner  to  make  the  sale, 
and  it  must  be  given  before  he  receives  any  money 
under  the  decree,  whether  it  be  therein  directed  or 
not  McAllister  v.  Bodkin,  70  Va.  800:  Donahue  v. 
Fackler,  21  W.  Va.  124;  Flesher  v.  Ha.ssler.  2»  W.  Va. 
404, 1  S.  E.  Rep.  581;  Cooper  v.  Daugherty.  85  Va.  848, 
7  S.  E.  Rep.  887.  But  see  Dixon  v.  McCue,  21  Gratt 
877. 

Commissioner— Failure  to  Qlve   Bond— Effect.— The 

commissioner  who  upon  the  sale  of  land  received 
purchase  money  without  having  given  the  proper 
bond  required  of  a  commissioner,  is  liable  to  the 
purchaser  for  the  amount  so  received;  and  he  may 
be  proceeded  against  by  rule  to  show  cause  why  a 
decree  should  not  be  rendered  affalnst  him  for  the 
amount  aforesaid.    Tyler  v.  Toms,  75  Va.  IIA. 

Where  three  commissioners  were  decreed  to  sell 
the  debtor's  real  estate,  and  the  decree  provided 
that  those  glvlnfir  the  bond  mlfirht  sell  alone,  the  sale 
by  two  commissioners,  one  of  whom  ffave  bond,  was 
held  valid,  the  third  having  died  before  the  sale  was 
advertised.  Strayer  v.  Louff.  89  Va.  471,  16  S.  E.  Rep. 
857. 

The  Code,  §  1,  ch.  132,  provides:  "A  court  in  a  suit 
properly  therein  may  make  a  decree  or  order  for 
the  sale  of  property  in  any  part  of  the  state,  and 
may  direct  the  sale  to  be  for  cash,  or  on  such  credit 
and  terms  as  It  may  deem  best;  and  it  may  appoint 
a  special  commissioner  to  make  such  sale.  No  spe- 
cial commissioner  appointed  by  a  court  shall  receive 
money  under  a  decree  or  order,  until  he  give  bond 
before  the  said  court  or  its  clerk."  Chapter  142, 1 1, 
Acts  of  188S,  amending  this  section,  provides  amonx 
other  thlnfiTs,  that  "No  sale  shall  be  made  by  such 
commissioner  until  such  bond  and  security  has  been 
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glTen  and  approved  by  the  clerks;  and  every  notice 
of  snch  sale  sball  bave  appended  to  it  tbe  certillcate 
of  snch  clerk,  tbat  tbe  bond  and  secnrity  bave  been 
given  by  tbe  commissioner  as  required  by  law.** 
The  law,  it  will  be  seen,  Is  much  more  stringent  now 
than  under  tbe  Code.  Tbe  sale  in  tbis  case  was 
made  under  tbe  provision  of  tbe  Code.  We  cannot 
say,  tbat  tbe  failure  to  give  bond  in  tbis  case  before 
tbe  sale  vitiated  it.  The  provision  of  the  Code  does 
not  authorize  us  to  say  the  sale  for  tbis  reason  was 
void.   Sommerville  v.  SommerviUe,  96  W.  Va.  488. 

Coannissloiier— Failure  to  Olve  Bond— W«iver.— If  a 
commissioner  collects  money  without  bavlnfir  fflven 
proper  bond,  and  tbe  parties  foip  whose  benefit  tbe 
bond  was  intended  choose  to  ratify  the  act,  and  to 
look  lo  him  alone  for  payment,  no  one  has  the  rlffht 
to  complain  or  to  insist  tbat  such  a  proceeding 
raises  up  an  equity  in  bis  favor.  Lee  v.  Swepson,  76 
Va.178. 

Coounlsslooer— Sale  of  Land— Failure  to  Require 
Bond.— It  is  error  to  decree  the  sale  of  land  for 
casb.  and  not  to  require  tbe  special  commissioner  to 
give  bond  with  security,  conditioned  according  to 
law,  before  makinff  the  sale.  Baker  v.  Oil  Tract 
Co.,  7  W.  Va.  464:  Donahue  v.  Fackler,  81  W.  Va.  IM; 
McClaskey  v.  O'Brien,  16  W.  Va.  701. 

A  decree  for  the  sale  of  land,  which  does  not 
require  tbe  commissioner  appointed  to  made  the 
sale  to  first  execute  bond,  as  the  statute  requires,  is 
erroneous  and  must  be  reversed.  Parker  v.  Valen- 
tine, 27  W.  Va.  677;  Neeley  v.  Ruleys,  96  W.  Va.  686, 

CoouBltsloaer  — Sale  of  Laud— Bond  — Waiver.— A 
plaintiff  in  a  suit  to  enforce  the  vendor's  lien  cannot 
waive  the  bond  required  by  statute  of  tbe  commis- 
sioner appointed  to  make  the  sale.  Tbe  decree 
should  require  the  bond  and  the  bond  should  be 
given.  The  statute  is  mandatory  and  no  waiver  is 
contemplated  by  it    Neeley  v.  Ruleys,  96  W.  Va.  686. 

CoBmUeioiier— Sale  of  Land— Failure  to  Require  Bend 
lathe  Decree.— Tbe  statute.  Acts  1888-4,  p.  918,  says: 
*'The  commissioner  shall  give  bond  and  personal 
secnrity,  to  be  approved  by  tbe  clerk  of  tbe  court** 
Bild^  a  failure  to  provide  that  the  commissioner  of 
aale  shall  give  bond  and  security  is  not  error  for 
which  the  decree  should  be  reversed.  Cooper  v. 
Daugherty,  85  Va.  848,  7  S.  E.  Rep.  887;  McAllister 
V.  Bodkin,  76  Va.  800. 

Coaiadeeloaer— Bond— Purchaser— UaMllty.— Where 
a  purchaser,  at  sale  made  under  decree  of  court 
pays  the  purchase  money  to  a  sale  commissioner  who 
has  not  given  the  bond  required  by  law.  such  pay- 
ment Is  invalid,  unless  certificate  of  clerk  that  such 
bond  has  been  given  was  published  with  advertise- 
ment of  sale.  Code  1887,  If  8897.  8880;  Lloyd  v.  Erwin. 
SGratt  608.  See,  for  very  similar  cases.  Woods  v. 
EUis.  86  Va.  471,  7  &  E.  Rep.  868:  Lee  v.  Swepson,  76 
Va.  173;  Tyler  v.  Toms,  75  Va.  196.  See  also.  Brown  v. 
Taylor,  82  Qratt  185;  Hess  v.  Rader,  86  Gratt  747; 
Blair  T.  Core.  90  W.  Va.  966;  Davis  v.  Snead,  88  Qratt 
7K;  Donahue  v.  Fackler,  21  W.  Va.  124;  Clarke  v. 
ShankUn.  24  W.  Va.  80. 

Bond  of  Clerk— Nott-Bxecutloa— Liability.— The  clerk 
of  tbis  court  beinff  required,  by  an  act  of  assembly 
enacted  since  became  into  office,  to  give  bond  and 
security  for  performance  of  his  official  duty,  the 
court  considered  it  not  proper  to  dispense  with,  or 
sanction  the  non-execution  of  such  bond,  or  to  pro- 
lumnce  any  opinion  as  to  tbe  consequences  of  his 
failing  to  do  so;  but  left  it  to  him  to  execute  the 
same,  or  not  at  his  own  peril,  to  be  adjudged  of,'  in 
case  of  failure,  by  a  court  having  competent  juris- 
diction of  the  case.    Dance's  Case,  5  Munf .  840. 


Sergeant  as  Reoelvei^-Offlclal  Bond  as  Security.— If 

the  sergeant  of  the  city  in  which  the  property  is 
located,  is  appointed  receiver  to  take  charge  of  and 
rent  out  land,  it  is  not  necessary  to  require  him  to 
give  security  for  the  faithful  performance  of  his 
duty,  as  it  is  covered  by  his  official  bond.  Moran  v. 
Johnston,  96  Gratt  108;  Code  of  1878,  p.  1124,  ch. 
174,  S  6. 

Treasurer  —  QuaHUcatloa—  Bond  —  Evidence.  —  The 
qualification  of  the  treasurer,  including  the  execu- 
tion of  his  bond,  is.  by  virtue  of  f  812  of  the  Code  of 
1887,  made  matter  of  record  in  the  county  court 
and  this  record  and  memorial  of  the  judge  Imports 
"such  uncontrovertable  credit  and  verity  as  that 
they  admit  of  no  averment  plea,  or  proof  to  the  con- 
trary." In  the  absence  of  any  issue  by  the  plead- 
ings of  mistake  or  fraud*  the  record  proves  itself. 
Stuart  V.  Com.,  01  Va.  152,  21  S.  B.  Rep.  946. 

C.  VALIDITY  OP  BONDS. 

Official  Bond— Valldlty—Baeeiittais.— The  failure  of 
an  officer  to  obtain  an  approval  of  his  official  bond 
as  required  by  statute  does  not  affect  bis  liability 
or  that  of  his  sureties.  If  it  was  otherwise  legally 
executed  and  delivered.  State  v.  Proudfoot  88  W. 
Va.  786,  18  S.  E.  Rep.  040. 

Bond  of  Treasurer— Approval  Necessary.— in  the 
matter  of  the  treasurer's  bond  the  approval  of  the 
county  court  of  the  officer's  securities  is  necessary 
to  complete  the  execution  and  delivery  of  the  bond, 
and  make  it  obligatory:  and  this  approval  must  ap- 
pear on  record.  Blanton  v.  Com.,  01  Va.  1,  90  S. 
£.  Rep.  884. 

A  bond  of  a  special  commissioner  to  make  a  sale 
In  a  chancery  cause  is  delivered  by  tbe  commis- 
^oner  to  tbe  clerk  of  the  court  The  bond  though 
perfect  on  its  face,  was  executed  by  the  sureties 
upon  the  condition  that  it  would  not  be  delivered  to 
the  clerk  until  it  was  also  executed  by  another  per- 
son as  surety,  and  when  the  clerk  received  the  bond 
he  was  not  informed  of  such  condition.  Heldt  this 
was  a  valid  bond;  and  the  sureties  cannot  set  up 
this  condition  by  way  of  defence  when  the  bond  is 
sued  upon.  It  is  not  necessary  to  the  validity  of 
such  bond,  that  it  should  be  either  acknowledged  or 
proven  before  the  court  Such  a  bond  however, 
must  as  to  the  s^ifflciency  of  the  sureties,  be  ap- 
proved by  the  clerk;  but  in  order  to  make  the  bond 
valid,  he  need  not  endorse  his  approval  upon  it 
LytUev.  Cozad,  21  W.  Va.  184. 

Clerk— Bofld^TlflM  of  Bzecutlon.— A  person  ap- 
pointed clerk  of  a  district  court  by  the  judges  of 
tbe  general  court  in  vacation,  has  tbe  whole  of  the 
ensuing  term  of  tbe  district  court  to  give  the  bond 
and  security  reqtilred  by  law.    Dew  v.  Judges,  8  H. 

oL  JA.    1. 

Reoelver-Bood— Formal  Defects.— If  a  bond  in  a 
judicial  proceeding  bind  one  to  account  for  money 
put  in  his  hands  by  the  court  as  to  which  he  is  in 
law  to  be  regarded  a  special  receiver  or  custodian, 
the  bond  is  good  for  such  money,  though  it  call  the 
party  a  guardian.  Flndley  v.  Findley.  48  W.  Va. 
872,  96  S.  E.  Rep.  488. 

Bond  of  Treasurer— Formal  Defects.— On  a  motion 
against  the  treasurer  of  a  county  and  his  sureties 
for  a  fine  for  his  failing  to  submit  his  bond  to  the 
commissioner  of  accounts  as  directed  hf  tbe  acts  of 
1878-70,  ch.  60,  S  4.  the  facts  that  tbe  sureties  are 
made  parties  does  not  constitute  error  for  which  the 
judgment  will  be  reversed.  Wimbish  v.  Com.,  75  Va. 
880. 

Bond  of  Cashier— Delects— Estoppel.— Where  the 
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official  bond  of  tbe  casbier  of  abank  was  conditioned 
for  the  faithful  performance  of  the  duties  of  the 
said  office,  "which  may  be  prescribed  by  the  board 
of  directors/*  It  was  held  that  the  cashier,  by  the 
performance  of  certain  duties  In  his  office  of  cashier, 
was  estopped  to  deny  that  they  had  been  prescribed 
by  the  board.  Durkln  v.  Ezchansre  Bank,  8  Pat.  Sc 
H.  277. 

Bond  Taken  without  Authority  Void.— The  hustinffs 
court  of  Williamsburg,  without  any  authority  of  law 
for  the  act.  appoints  a  collector  of  the  public  taxes, 
for  the  city,  and  takes  his  bond  with  surety  for  due 
collection,  etc.,  payable  to  theflrovernor  and  his  suc- 
cessors. Held,  such  bond  is  not  valid  and  obligatory 
on  the  surety.  Commonwealth  v.  Jackson,  1  Lelfifh 
486. 

Bond  of  ComnlwIoner^Materiai  Defect.— it  is  plain 
from  §  8908  of  the  Code,  that  a  decree  which  directs 
a  commissioner  to  grive  bond  before  any  other  per- 
son or  tribunal  than  those  named  in  the  statute  is 
erroneous.  By  the  terms  of  the  statute  the  bond  is 
required  to  be  given  before  the  court  or  before  the 
Judge  of  the  court  or  before  the  clerk  of  the  court 
in  his  office— and  the  clerk  of  that  court  Is  required 
to  certify  that  this  has  been  done.  If  the  decree, 
which  erroneously  directs  the  clerk  of  any  other 
court  to  take  the  bond,  be  interlocutory  the  appel- 
late court  will  correct  the  error.  So.  West.  Va.  M. 
Co.  V.  Chase,  95  Va.  60,  27  S.  £.  Rep.  B26. 

D.  LIABILITY  ON  OFFICIAL  BONDS. 

1.  iNGSNBaAL. 

Inspector's  Bond.— One  inspector  of  tobacco,  being 
injured  by  the  misconduct  of  the  other,  may  bring 
suit  upon  the  official  bond  of  such  delinquent, 
against  him  and  his  securities.  Scott  v.  Hardaway, 
4  Munf .  268. 

8.  Who  Mat  Maintain  Action. 

Inspector's  Bond— Action— Who  May  ilalntaln.— An 

action  may  be  maintained  on  an  inspector's  bond  in 
the  name  of  the  governor,  for  the  benefit  of  a  per- 
son injured  by  the  non-delivery  of  tobacco,  although 
the  law  merely  directs  the  original  bond  to  be  trans- 
mitted to  the  treasurer,  and  is  silent  as  to  the  prose- 
cution of  suits  thereon.  The  person  Injured  in  such 
case  has  his  option  either  to  bring  such  suit,  or  an 
action  in  his  own  name  against  the  Inspectors,  for 
the  penalty  (Imposed  by  law)  of  double  the  value  of 
the  tobacco.    Page  v.  Peyton,  2  H.  &  M.  508. 

Under  f  180,  Code  1887,  which  provides  that  "suits 
may  be  prosecuted  from  time  to  time  upon  any  bond 
mentioned  in  SS  177, 178,  in  the  name  of  the  common- 
wealth for  the  benefit  of  the  commonwealth,  county, 
or  any  person  injured  by  any  breach  of  the  condition 
of  such  bond,  as  often  as  any  such  breach  may  be 
alleged,  until  damages  shall  be  recovered  for  such 
breaches  equal  to  the  penalty  of  the  bond,"  if  the 
clerk  of  the  circuit  court,  in  taking  an  appeal  bond, 
committed  a  breach  of  the  condition  of  his  bond, 
and  the  plaintiff  Is  damaged  thereby,  he  may  main- 
tain an  action  on  the  clerk's  bond.  Chase  v.  Miller, 
88  Va.  791. 14  S.  E.  Rep.  545. 

8.  Extent  of  Liabilitt. 

Bond  of  Clerk— Unauthorized  Payment- Sureties 
Not  Liable.— The  payment  of  money  to  the  clerk  in 
vacation  is  not  equivalent  to  the  payment  of  money 
into  court,  and.  if  the  clerk  fails  to  return  such 
money  into  court,  the  sureties  on  his  official  bond 
cannot  be  held  responsible  for  its  loss.  State  v. 
Enslow.  41  W.  Va.  744,  24  S.  E.  Rep.  079. 

Bond  of  Sergeant— Extent  of  Liability.— Where  the 
sheriff  or  sergeant  makes  a  sale  under  a  decree  of 


a  court  of  equity,  the  sureties  on  his  bond  are  re- 
sponsible for  the  due  administration  of  the  money. 
Va.  Code,  S  8408:  W.  Va.  Code,  ch.  las,  f  2. 

Official  Bond— Ministerial  Act— LlabUlty  for.-In  a 
case  where  a  public  officer  is  authorized  by  law  to 
exercise  a  merely  ministerial  act  within  a  stated 
limit,  and  no  discretion  is  vested  in  it,  he  is  liable 
on  his  official  bond  for  acts  Illegally  done  in  excess 
of  his  authority.  Allen  v.  Com..  88  Va.  04,  1  S.  E. 
Rep.  fl07. 

Bond  of  Collector— Extant  of  Liability.— When  by 
virtue  of  a  statute  one  is  collector  dejurs  of  a  city 
until  his  successor  is  elected  and  qualifies,  his  »ure- 
tles  are  bound  to  the  same  extent  for  his  default 
while  thus  in  office  after  the  end  of  two  years  from 
the  day  of  the  election  of  his  predecessor  that  they 
are  for  his  default  duiring  the  two  years.  Wheeling 
V.  Black,  25  W.  Va.  208. 

Bond  of  Clerk— Extent  of  Liability  Thereon.— The 
official  bond  of  a  clerk  of  a  county  or  circuit  court, 
with  condition  for  the  faithful  execution  of  the 
office,  required  by  the  statutes  of  170S,  ch.  66,  f  tS. 
and  ch.  70,  f  8,  was  not  intended  to  secure  the  collec- 
tion of  taxes  on  legal  process,  etc.,  though  it  has  been 
made  the  duty  of  the  clerk  ex  officio  to  collect  and 
account  for  such  taxes,  nor  are  the  clerk  and  his 
sureties  liable  upon  this  bond,  for  his  failure  to  col- 
lect, account  for,  and  pay  such  taxes  into  the 
treasury:  the  bond  required  by  those  statutes, 
extends  only  to  those  duties  of  the  office  that  are 
properly  clerical.    Auditor  v.  Dryden,  8  Leigh  TOSw 

Cashier-Bend— Extent  of  Liability. —The  words 
*Vhich  may  be  prescribed,"  in  the  official  bond  of  a 
cashier  of  a  bank,  conditioned  for  the  faithful  per- 
formance of  "the  duties  of  the  said  office  of  cashier, 
which  may  be  prescribed  by  the  Board  of  Directors," 
were  held,  under  the  circumstances,  to  mean  the 
same  as  if  the  words  had  been  "the  duties  which 
have  been,  are  now,  or  may  hereafter  be  prescribed 
by  the  Board  of  Directors."  Durkin  v.  Exchange 
Bank,  2  P.  &  H.  277. 

Plduciary—Neffllgence- Liability.— A  fiduciary  is 
bound  to  see  to  the  collection  of  claims  due  the 
estate  committed  to  him:  when  these  are  against 
the  government  no  question  of  locality  can  arise :  tn 
such  case  he  may  prosecute  and  collect  them  any* 
where,  and  his  bond  wherever  given,  is  accountable 
if  he  neglect  to  collect,  or,  having  collected,  failed 
to  disburse  an  account.  Davis  v.  Chapman.  88  Va. 
er,  1  S.  E.  Rep.  478. 

Receiver— Bond— Negligence— UaMllty.— A  court  re- 
ceiver is  not  liable  for  a  debt  lost  without  fanlt  or 
negligence  on  his  part  Nothing  more  Is  required 
of  him  than  that  he  should  act  in  good  faith,  and 
with  the  same  prudence  and  discretion  that  a  pra> 
dent  man  is  accustomed  to  exercise  in  his  own 
affairs.  Reynolds  v.  Pettyjohn,  70  Va.  987;  Davis  v. 
Barman,  21  Gratt  200,  and  cases  dted:  Tuley  v. 
Barton,  79  Va.  887. 

Piduclarles— Conversion  —  Liability  of  Pldndary  and 
Purchaser.— The  conversion  into  money  by  a  trustee, 
of  well  secured  bonds  belonging  to  a  trust  fund,  by 
a  sale  thereof,  at  a  large  sacrifice,  to  a  purchaser 
with  full  notice  of  the  trust,  constitutes  such  an  im- 
proper dealing  with  and  devastavit  of  the  trust  sub- 
ject as  will  render  both  trustee  and  purchaser 
prima  fade  responsible  therefor.  And  it  will  be  for 
them  to  show  that  the  necessities  of  the  trust  re- 
quired the  sacrifice.  Cocke  v.  Minor.  96  GratL  ^46: 
Jdnes  V.  Clark,  26  Oratt  642;  Utterback  v.  Cooper, 
28  GratL  283,  287;  Brockenbrough  v.  Turner.  78  Va. 
448;  Mills  V.  Mills,  28  Gratt.  442;  Patteson  v.  Bondu- 
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rant,  90  Gratt.  94,  and  note;  Toeb  v.  Robertson,  87 
OrattSTO;  Taylor  y.  Lancaster,  88  Gratt  1,  and  note; 
Purdie  V.  Jones.  88  Gratt  887,  and  notsi  Crawford  v. 
SboTer,  29  Gratt  fl9:  Myers  y.  Nelson,  86  Gratt  789, 
and  not€. 

Stetate— Valid  Order  to  Invest  In  Confederate  Money 
-Three  Conditions  Must  Concur— Liability  of  Fiduciary. 
—To  antborlse  the  order  of  a  judffe  in  yacatlon  for 
tlieinyestment  of  confederate  money  by  a  fiduciary, 
nnder  the  act  of  March  S,  1888,  Sess.  Acts  1868-*68,  ch. 
M,  p.  81,  three  thinsrs  are  necessary:  1st  The  money 
mnstbein  the  hands  of  the  fiduciary ;  8d.  It  mast 
baye  been  received  in  the  due  exercise  of  his  trust; 
Sd.  For  some  cause  he  must  be  unable  to  pay  it  oyer 
to  the  parties  entitled.  If  they  do  not  all  exist  the 
order  of  the  judge  is  a  nullity,  and  the  fiduciary  is  re- 
sponsible for  the  money.  Campbell  y.  Campbell,  88 
Gratt  M9:  Crtckard  y.  Crlckard,  86  Gratt  481 ;  Klrby 
V.  Goody koontz,  26  Gratt  802;  Ammon  y.  Wolfe,  86 
Gratt  686;  Carter  y.  Dulaney,  80  Gratt  197:  Crawford 
T.  Sboyer,  89  Gratt.  81;  Frazier  y.  Frazier,  77  Va. 
T78l 

In  Kirby  y.  Goodykoontz.  86  Gratt  808,  a  trustee 
was  held  liable  for  a  loss  resulting  from  his  inyest- 
ment  of  good  money  in  confederate  bonds,  but  he 
was  not  held  liable  for  interest  during  the  ciyil  war. 

Liability  of  Trustee  Receiving  Confederate  Currency. 
-C  liYlnar  in  Virginia,  trustee  of  D,  a  married 
woman  separated  from  her  husband,  and  residing 
in  Missouri,  holds  bonds  on  a  solvent  debtor,  well 
secured  on  real  estate,  which  were  executed  before 
the  war;  and  in  1863  receives  payment  in  part  of 
•aid  bonds  in  confederate  money,  and  invests  it  for 
D  in  a  confederate  bond.  The  receipt  of  confeder- 
ate money  at  that  time  was  a  breach  of  trust  and  C 
will  net  be  allowed  a  credit  for  the  amount  of  the 
bond.  Coltrane  v.  Worrell.  80  Gratt  484;  Carter  v. 
Dulaney.  80  Gratt  192,  and  note. 

Conalsaioners— Receiving  Confederate  Money.— R.  a 
commissioner  selling  land  in  1860  under  a  decree,  is 
milty  of  a  breach  of  trust  in  receiving  confederate 
carrency  from  the  purchaser  in  payment  of  his 
bonds,  in  1868.  Omohnndro  v.  Omohundro,  87  Gratt 
8U:  Crawford  v.  Shover,  89  Gratt  82;  Ammon  v. 
Wolfe,  86  Gratt  621 :  Tosh  v.  Robertson,  87  Gratt  870. 

"There  are  a  number  of  cases  in  which  it  has  been 
held  by  this  court  that  although  the  fiduciary  who 
received  depreciated  confederate  currency  in 
payment  of  a  well  secured  specie  debt  was  guilty  of 
^devQstavit,  yet  the  debtor  who  made  the  payment 
was  protected,  because,  as  a  general  rule,  the  debtor 
did  not  know  the  state  of  the  executorial  accounts, 
and  he  had  the  right  to  presume  that  the  money  was 
needed  for  the  purpose  of  paying  debts  or  legacies, 
or  for  some  other  object  advantageous  to  the  estate. 
But  it  is  equally  well  settled  that  if  the  debtor  is 
apprised  at  the  time  that  the  money  is  not  needed 
for  any  of  these  purposes;  if  he  is  aware  that  the 
collection  was  made  merely  for  investment  in  con- 
federate bonds,  and  the  safety  of  the  fund  thus 
hazarded  upon  issues  of  the  war,  he  is  equally 
guilty  with  the  fiduciary  who  received  the  money* 
and  like  him  is  answerable  to  the  parties  inter- 
ested." Helsley  v.  Fultz.  76  Va.  671  ;  Patteson  v. 
Bondurant  80  Gratt  94. 

Public  Offlcera— New  Duties— Sureties.— Where  new 
duties  are  imposed  upon  a  public  officer  by  statute 
after  the  execution  of  his  official  bond  by  his  surety, 
the  bond  should  be  held  good  against  the  surety, 
to  the  extent  of  the  duties  lawfully  covered  by  It 
though  it  may  not  be  good  as  to  the  new  duties  im« 
posed  since  its  execution.    Com.  v.  Holmes,  85  Gratt 


771:  Crawn  v.  Com.,  84  Va.  286.  4  S.  E.  Rep.  721: 
Loving  V.  Auditor  of  Public  Accounts,  76  Va,  960; 
Richmond  &  P.  R.  Co.  v.  Kasey,  80  Gratt  880 ;  Find- 
ley  y.  Findley.  42  W.  Va.  872.  86  S.  E.  Rep.  438  ;  Sayre 
v.  King.  17  W.  Va.  668:  Smith  v.  Com.,  85  Gratt  780. 

When  a  statute  requires  a  bond  from  an  officer 
for  the  faithful  discharge  of  his  duty,  and  a  new 
duty  is  attached  to  the  office  by  statute,  such  bond 
given  subsequently  to  the  latter  statute  embraces 
the  new  duty  and  is  a  security  for  its  performance, 
unless  when  the  new  duty  is  attached,  a  bond  is  re- 
quired to  be  given  specifically  for  its  performance. 
SUte  V.  Hill,  17  W.  Va.  468. 

Bond  of  PIduciary-Bxtent  of  Liability— How  Deter- 
mined.— Where  the  court  has  authority  to  take  a 
bond  from  a  fiduciary,  the  nature  and  extent  of  the 
liability  assumed  by  the  parties  is  ascertained  by 
the  bond  itself,  and  not  by  any  mere  order  of  court 
reciting  the  fact  of  its  execution.  Caskie  v.  Harri- 
son, 76  Va,  96;  Pannill  v.  Calloway.  78  Va.  894; 
Shelton  v.  Jones,  26  Gratt  891. 

E.  REBIEDY  ON  OFFICIAL  BONDS. 

1.  Form  or  Rkmsdt. 

Liability  of  Sheriff  on  Forthcoming  Bond— Remedy.— 
A  judgment  cannot  be  obtained  upon  a  forth  coming 
bond,  bearing  date  before  the  7th  of  January  1807, 
against  the  sheriff  to  whom  the  estate  of  a  deceased 
obligor  has  been  committed,  as  against  an  executor 
or  administrator  in  ordinary  cases  :  but  the  plain- 
tiff must  exhibit  his  claim  before  the  court  accord- 
ing to  the  act  of  1798.  Jackson  v.  Ewell.  4  Munf .  486. 
See  Rev.  Code.  1st  vol.  ch.  9,  S  61,  pp.  167, 168. 

Sureties  on  the  official  bond  of  a  receiver  are  in 
no  just  sense  parties  to  a  suit  against  the  receiver 
by  reason  of  their  suretyship ;  and  if  there  be  no 
fund  in  their  hands,  or  which  ouffht  to  have  gone 
into  their  hands,  subject  to  the  order  of  the  court, 
they  can  not  be  summarily  proceeded  against  by  a 
rule  to  show  cause.  Their  liability,  if  any.  grows 
out  of  their  undertaking  as  sureties  on  the  bond, 
and  can  be  ascertained  and  enforced  only  by  suit  on 
the  bond  in  a  common  law  court  where  full  oppor- 
tunity for  making  defence  and  the  constitutional 
right  of  trial  by  jury  can  be  had.  Thurman  v.  Mor- 
gan, 79  Va.  867. 

Officer— Bond— Action— notion.— The  plaintiff  in  an 
execution  may  by  notice  and  motion  under  {  85,  ch. 
19  of  the  Acts  of  1881  recover  judgment  against  an 
officer  in  the  court  to  which  or  to  the  clerk's  office 
of  which  the  notice  is  returnable,  in  any  case  in 
which  the  return  would  entitle  him  to  recover  by 
action;  and  this  is  true  though  such  officer  may  re- 
side in  a  county  different  from  that  In  which  the 
court  is  held.    Bank  v.  Homer.  26  W.  Va.  448. 

Other  actions  may  be  maintained  on  an  official 
bond,  though  in  a  previous  action  judgment  has 
been  rendered  for  the  penalty,  to  be  discharged  by 
the  payment  of  the  sum  assessed  in  that  action,  and 
of  such  further  sums  as  might  be  afterwards  as- 
sessed or  be  found  due,  upon  scire  facias  assigning  a 
further  breach.    Sangsterv.  Com..  17  Gratt  124. 

2.  NoTicB  TO  Sub. 

Commissioner- Whether  Creditor— Notice  to  Sue.— A 
person  appointed  by  a  court  of  equity  in  a  pending 
cause,  a  receiver  to  collect  the  purchase  money  of 
lands  sold  by  him  as  commissioner  under  a  previous 
decree  in  the  cause,  apd  for  which  he  had  taken  a 
bond  with  surety  to  himself  as  commissioner,  is  not 
a  creditor  in  the  sense  of  the  statute.  Code  of  1878.  ch. 
148,  SI  4,  5.  to  whom  a  surety  on  the  bond  may  give 
the  notice  to  bring  suit  upon  it  Davis  v.  Snead, 
88  Gratt  706. 
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8.  AVEBMENTS  NBCE8BABT. 

Bond  of  Collector— Action— Averments.— An  action 
afiralnst  a  collector  of  i>oor  rates,  upon  his  bond  to 
the  overseers  of  the  poor,  cannot  be  maintained 
without  an  averment  In  the  declaration  that  the 
plaintiffs  are  overseers  at  the  time  of  the  institution 
of  the  suit.    Horton  v.  Haymond,  0  Munf.  809. 

Official  Bond— Action— Averments.— In  declarinfir 
upon  a  bond  fflven  by  a  public  officer  to  the  gov- 
emor  and  his  successors,  conditioned  for  faithful 
performance  of  official  duty,  it  is  not  necessary  to 
aver  the  non-payment  of  the  penalty  to  the  oblifiree, 
or  his  successors,  by  any  of  the  obligors.  Smith  v. 
(hooper,  6  Munf.  401. 

In  an  action  of  debt  on  a  bond  conditioned  for  the 
faithful  discharge  of  the  duties  of  an  office,  the 
declaration  need  not  set  forth  the  particular  per- 
sons from  whom  money  was  received,  nor  the  sums 
received  from  each,  nor  the  time  when  the  breaches 
were  committed,  if  it  appears  that  they  occurred 
during  the  continuance  of  the  defendant  In  his 
office  ;  nor  is  it  necessary  to  state  the  damages  occa- 
sioned by  the  breaches.   Allison  v.  Bank,  0  Rand.  204. 

Demurrer  will  not  lie  to  a  declaration  on  an  offi- 
cial bond  when  the  means  of  specific  information 
are  destroyed  or  in  the  possession  of  the  adverse 
party  and  the  breaches  are  assigned  with  as  much 
exactness  as  is  possible.  Elam  v.  Commercial  Bank, 
86  Va.  62.  9  S.  £.  Rep.  498;  Allison  v.  Bank,  e  Rand.  904. 

F.  PLEAS. 

1.  Statute  of  Lhhtations. 

Fiduciary  Bond*— Statute  of  Limitations.— The  stat- 
ute of  limitations  bars  an  action  on  a  fiduciary 
bond  only  after  ten  years  from  the  cause  of  an 
action  accrued.  Morrison  v.  Lavell,  81  Va.  519 ; 
Lavell  V.  Gold,  25  Qratt.  478  ;  Franklin  v.  Depriest, 
13  Qratt.  257;  Leake  v.  Leake,  75  Va.  792 ;  Sharpe  v. 
Rockwood,  78  Va.  24. 

Official  Bond— Nullum  Tempus  Occurrit  Regl.— The 
failure  Of  the  public  officers  of  the  state  to  assert  the 
right  of  the  government  against  defaulting  a  prin- 
cipal in  an  official  bond  will  not  operate  to  discharge 
his  sureties.  Their  laches  cannot  affect  the  gov- 
ernment ;  and  even  if  the  delay  be  long  continued, 
so  that  the  sureties  lose  the  benefit  of  remedies 
which  would  have  been  available  if  the  govern- 
ment had  acted  promptly,  it  is,  so  far  as  they  are 
concerned,  damnum  absQue  injuria.  Crawn  v.  Com., 
84  Va.  282,  4  S.  £.  Rep.  721. 

2.  RELEASE. 

Officer— Compensation  Reduced— Bond— Sureties  Not 

Released.— A  valid  statute,  reducing  the  compensa- 
tion of  the  officer,  passed  after  his  appointment  and 
the  execution  of  the  official  bond,  does  not  release 
the  sureties  from  their  liability  on  such  bond.  The 
power  of  the  legislature  to  change  the  compensation 
of  public  officers  is  absolute  except  so  far  as  it  may 
be  limited  by  fundamental  law,  and  sureties  on 
official  bonds  must  be  taken  to  have  contracted  with 
reference  to  the  existence  of  this  power.  Loving 
v.  Auditor,  76  Va.  942. 

8.  Transfer  of  Liability. 

Fiduciary  Bond  —  Liability  —  Transfer  Thereof.— A 
fiduciary  cannot  transfer  his  mere  indebtedness  in 
one  capacity  to  himself  in  another  capacity,  so  as  to 
exonerate  his  securities  in  the  one  and  throw  the 
burden  upon  his  securities  in  the  other.  To  make 
the  transfer  valid  it  must  consist  of  some  thing  more 
than  a  naked  liability:  it  must  be  substantially 
assets  if  made  by  an  Insolvent  fiduciary.  But  if  the 
fiduciary  is  solvent  and  able  to  pay  over  the  funds 
all  that  is  necessary  for  him.  when  he  is  ordered  to  | 


pay  it  over,  or  when  the  law  would  authorize  him  to 
pay  it  over  to  a  third  person  holding  the  other 
fiduciary  character,  to  make  his  election  and  mani- 
fest it  by  some  act,  direction  or  admission.  Board 
V.  Cain.  28  W.  Va,  758,  770;  Wooddell  v.  Bruffy,  25  W. 
Va.  465;  Smith  v.  Gregory,  26  Gratt,  248;  Swope  t. 
Chambers,  2  GratL  319;  Morrow  v.  Peyton,  8  Leigh  5i 

4.  BAITKBUPTCT. 

Official  Bond— Sureties— Bankrupt  Law.— The  sure- 
ties of  a  public  officer  are  not  excluded  from  the  ben- 
efit of  the  bankrupt  law  of  1841.  Saunders  v.  Com., 
10  GratL  494. 

G.  JUDGMENT. 

Offldal  Bond— Judgment— Amount.— In  an  action  on 
an  official  bond,  the  Judgment  is  not  entered  for  the 
penalty  to  be  discharged,  etc..  but  for  the  sum 
assessed  or  agreed  as  the  damages  in  the  case. 
Where  this  is  by  agreement,  it  is  not  error;  and  in 
any  case  it  is  a  mere  informality  in  the  entry  of 
the  judgment  by  the  clerk,  and  Is  not  ground  for 
staying  or  reversing  the  judgment.  Sangster  v. 
Com..  17  Gratt.  124. 

A  judgment  against  a  public  officer  on  his  official 
bond  Is  not  even  jyrima  facie  evidence  of  a  defalca- 
tion.   Courtney  v.  Beale,  84  Va.  602.  5  S.  E.  Rep.  706. 

II.  BONDS  OP  GUARDIANS. 

A.  NECESSITY  FOR  GUARDIAN'S  BOND.— Not  a 
guardian  by  nature,  but  only  a  guardian  appointed, 
who  has  given  bond  as  and  when  required  by  law. 
is  entitled  to  the  possession,  care,  and  management 
of  his  ward's  estate.  McDodrill  v.  Pardee  it  Cortin 
Lumber  Co.,  41  W.  Va.  664.  81  S.  £.  Rep.  878. 

The  Taking  of  Ouardian*s  Bond— A  Judicial  Act— 
The  taking  of  a  guardian's  bond  is  a  judicial,  not  a 
ministerial  act,  and  must  be  done  In  open  colirt,  the 
sufficiency  of  guardian's  bond  being  a  question  for 
the  court  to  decide.  The  clerk's  duty  is  merely  to 
prepare  the  bond  and  Insert  the  x)enalty  directed 
by  the  court  and  to  see  that  the  bond  is  daly  filed 
and  preserved,  and  for  these  only  Is  he  answerable. 
Page  V.  Taylor,  2  Munf.  402. 

One  Bond  Sufficient  for  Two  Wards— Equity  WH 
Adjust  Their  Claim.- One  guardian's  bond  may  be 
taken  for  two  infants,  and  where  one  gets  Judgment 
against  the  surety  and  it  is  feared  the  penalty  of  the 
bond  will  not  satisfy  the  claims  of  both  Infanta, 
judgment  will  be  given  for  the  whole  amoant  of  his 
claim  in  favor  of  the  first  Infant,  and  if  what  is  left 
is  not  sufficient  to  satisfy  the  second  infant's  claims, 
their  rights  will  be  adjusted  in  a  court  of  equity 
which  will  relieve  the  security  from  any  excess 
over  the  penalty  and  proportion  the  penalty  between 
the  infants.  Call  v.  Ruffin.  1  Call  888.  See  alao.  Reed 
V.  Hedges,  16  W.  Va.  1«7. 

B.  VALIDITY  OF  BOND. 

Variations  from  Statutory  Form  Do  Not  InvalkUite  tka 
Whole  Bond.— Where  a  guardian's  bond  contains  a 
covenant  to  Indemnify  the  justices  constituting-  tlie 
court  at  the  time  it  was  taken,  although  this  is  not 
required  by  the  statute,  it  does  not  avoid  the  bond  ; 
and  although  the  condition  in  the  guardian's  bond  ia 
not  as  extensive  as  the  statute  requires^  It  binds  the 
obligors  as  far  as  it  goes.  Pratt  v.  Wright,  IS  Gratt. 
175.  See  also,  Reed  v.  Hedges,  16  W.  Va.  167;  Bamiim 
V.  Frost.  17  Gratt  898. 

Quardian*s  Bond  —  Necessary  Recitals.  ~  It  is  not 
necessary  that  the  conditions  of  a  guardian *a  bond 
state  that  the  guardian  was  appointed.  Call  ▼. 
Ruffin,  1  Call  833 :  Pratt  v.  Wright.  18  Gratt.  m  : 
Reed  v.  Hedges,  16  W.  Va.  167. 
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Estoppel  to  Deny  QuArdlanshlp.— Where  a  guard- 
ian's bond  recites  the  principal  to  be  guardian  and 
tbat  ihe  money  is  to  sro  to  him  as  such,  the  obliffors 
are  estopped  from  either  sayinff  he  was  not  miardian 
or  was  not  receiving  the  money  In  that  character.- 
Flndley  v.  Findley.  42  W.  Va.  872,  86  S.  E.  Rep.  483. 

C.  REMEDY  ON  BOND. 

1.  Jurisdiction  OF  Equity.— Courts  of  equity  have 
jurisdiction  of  suits  to  hold  guardians  and  their 
secarliles  to  account  and  the  non-residence  of  the 
guardian  will  not  oust  them  of  their  jurisdiction. 
Pratt  V.  Wriffht,  18  Qratt.  175. 

1  Pabtiss  to  Suit. 

Proper  Parties  to  5ult  on  Bond.— In  a  suit  by  wards 
against  the  heirs  of  their  guardian  and  the  securi- 
ties 00  her  bond  and  their  representatives,  process 
most  be  served  on  all  the  parties.  Bland  v.  Wyatt, 
1H.&  M.  S43. 

A  guardian  may  come  into  court  with  his  sureties 
and  execute  a  new  bond ;  said  bond  relates  back  to 
the  time  of  the  qualification  of  the  guardian,  and 
the  sureties  in  the  former  bond,  upon  the  execution 
of  a  new  bond,  are  discharfired  and  it  is  not  neces- 
sary nor  proper  that  they  should  be  made  parties 
to  a  suit  for  the  settlement  of  the  guardian's 
account.    Sayers  v.  Cassell,  23  Oratt  525. 

Suit  may  be  brought  against  a  surety  on  a  guard- 
ian's bond,  without  first  bringrinff  suit  ag-ainst  the 
principal.  See  also,  Spottswood  v.  Dand  ridge,  4 
Munf.  288:  Reed  v.  Hedflres,  id  W.  Va.  187. 

There  is  no  g'ood  reason  why  a  person  having  a 
valid  claim  against  a  guardian  and  his  surety  for 
a  breach  of  the  condition  of  the  bond  of  the  princi- 
pal, for  which  principal  and  surety  are  alike  ex- 
pressly bound,  should  be  required  to  exhaust  his 
remedy  against  the  principal  before  croinfir  airainst 
the  surety.  In  such  case  a  decree  may  at  once  be 
rendered  against  them  both  according  to  the  condi- 
tion of  the  bond.  3arnes  v.  Trafton,  80  Va..  524; 
Franklin  v.  Deprlest,  18  Gratt  257. 

To  avoid  multiplicity  of  suits,  the  ward  has  the 
right  to  join  his  sureties  in  his  suit  in  equity  on  his 
guardian's  bond.  Maffruder  v.  Goodwyn,  2  P.  ^  H. 
Ml;  CaU  v.  Ruffin,  1  CaU  338. 

And  a  joint  decree  may  be  taken  agrainst  the  prin- 
cipal and  sureties  without  first  goingr  against  the 
principal.    Barnes  v.  Trafton,  80  Va.  524. 

1  Foiuf  or  RxuxT.— A  ward  has  concurrent  rem- 
edies airalnst  the  sureties  of  a  guardian  and  a 
fraudulent  purchaser  from  the  g-uardian,  and  may 
pursue  them  at  the  same  time.  If  he  recovers 
from  the  sureties,  they  will  be  subrogated  to  ward's 
rights  ajpainst  the  purchaser.  Asberry  v.  Asberry. 
a6ratt.4<B. 

The  condition  of  the  gruardian's  bond  is  to  pay  and 
deliver  to  the  ward  her  estate,  when  thereto 
required  by  the  justices.  A  creditor  for  necessa- 
ries furnished  to  the  ward,  may  be  substituted  to 
the  rights  of  the  ward,  upon  the  bond,  against  the 
guardian  and  his  sureties,  for  the  payment  of  her 
debt   Bamum  v.  Frost,  17  Gratt.  898. 

Sureties,  who,  by  the  exercise  of  a  little  diligence, 
could  have  protected  themselves  from  loss,  and 
who  have  been  gruilty  of  laches  in  not  seeing:  that 
their  principal  exercised  his  trust  faithfully  and  in 
allowing  him  to  retain  possession  of  his  ward's 
estate  for  eigrht  years  after  the  ward  came  of  age 
without  an  account,  though  during  nearly  all  this 
period  their  principal  was  perfectly  solvent,  can- 
not claim  to  be  subrogated  to  the  ward's  rights 
against  third  parties,  on  Indemnifying-  the  ward. 
Hunter  v.  Lawrence.  11  Gratt.  HI. 


Generally  a  surety  is  subrogated  in  equity  to  secu- 
rities of  his  principal's  creditor,  whom  he  has  paid; 
but  a  bond  on  which  guardian  and  surety  are  both 
bound,  once  paid  by  surety  in  the  lifetime  of  the 
principal  without  assignment  or  agreement  to  as- 
sign, is  dead  in  equity  as  well  as  in  law.  Cromer  v. 
Cromer,  29  Gratt  280. 

D.  LIABILITY  ON  BOND. 

1.  IM  GENKBALh—The  courtB  demand  of  a  ffuardian. 
in  relation  to  the  estate  committed  to  his  care,  the 
utmost  good  faith  and  the  exercise  of  a  fair  discre- 
tlon.  When  these  appear,  the  courts  show  a 
manifest  disinclination  to  hold  such  fiduciaries 
personally  responsible  for  such  losses  as  may 
occur.  Erffenbrigrht  v.  Ammon,  96  Gratt  490; 
SouthaU  V.  Taylor.  14  Gratt.  278;  Chapman  v.  Shep- 
herd, 84  Gratt  an;  McClure  v.  Johnson,  14  W.  Va. 
432;  Dougrlass  v.  Stephenso]i,  75  Va.  747;  Lovett  v. 
Thomas,  81  Va.  245;  Lacy  v.  Stamper,  87  Gratt  48; 
Sterlingrv.  Wilkinson,  83  Va.  791,  8S.  £.  Rep.  588;  Bur- 
well  V.  Burwell.  78  Va.  574. 

When  Account  Neccttary.— No  decree  should  be 
rendered  agrainst  the  surety  on  the  guardian's  bond, 
before  an  account  is  taken  of  the  administration  of 
the  gruardian's  estate.  Roberts  v.  Golvin,  8  Gratt 
358. 

2.  Pabtiss  Liable  on  Bond.-  The  bonds  griven  in 
accordance  with  the  statute  on  the  sale  of  infant's 
lands  are  primarily  liable  for  the  proceeds,  and  the 
greneral  guardian's  bond,  if  liable' at  all,  is  only 
secondarily  so.  Pindley  v.  F*indley.  42  W.  Va.  372, 
26  S.  E.  Rep.  483.  But  see  Reed  v.  Hedges.  16  W.  Va. 
167. 

In  Kester  v.  Hill,  48  W.  Va.  611.  26  S.  E.  Rep.  876, 
the  court  went  further  and  held  the  sureties  on  the 
bond  iriven  on  the  sale  of  the  land  exclusively  lia- 
ble, to  the  complete  exoneration  of  those  on  the  reflr- 
ular  guardian's  bond.  See  ch.  83,  W.  Va.  Code 
1891. 

The  sureties  on  the  guardian's  bond  and  not  those 
on  that  of  the  administratrix  are  responsible, 
where,  after  the  settlement  of  the  accounts  of  the 
administratrix,  a  balance  is  found  due  to  the  intes- 
tate's estate  and  she  then  qualifies  as  guardian  of 
the  intestate's  infant  children  and  receives  their 
distributive  shares.    Myers  v.  Wade,  6  Rand.  444. 

8.  Gbounds  of  T  iT a  wn.TTY.  —A  gruardian.  who,  in  the 
absence  of  overruling-  necessity,  receives  confeder- 
ate currency  in  discharge  of  an  ante-war  debt  well 
secured  on  land,  is  liable  on  his  official  bond  for  the 
loss  so  incurred;  nor,  In  sisch  case,  will  the  order  of 
a  judgre  obtained  in  vacation  which  directs  the 
investment  of  the  money  so  received  in  confederate 
bonds,  release  him  from  liability.  Crawford  v. 
Shover,  29  Gratt  69, 77  et  aeq. ;  Jenningrs  v.  Jenning-s, 
22  Gratt  818;  Campbell  v.  Campbell,  22  Gratt  649; 
Bennett  v.  Claiborne,  28  Gratt  366;  Moss  v.  Moorman, 
24  Gratt  97;  Crickard  v.  Crickard.  25  Gratt  410; 
Kirby  v.  Goodykoontz,  26  Gratt  '^&S:  Ammon  v. 
Wolfe,  26  Gi^att  621;  Tosh  v.  Robertson,  27  Gratt  270. 

Liability  of  Quardian's  Bond  for  Receipts  by  Guardian. 
—A  g-uardian 's  bond  of  office  binds  him  in  his  life- 
time and  his  estate  after  his  death,  for  the  interest, 
etc.,  on  his  ward's  property,  whether  received  before 
or  after  the  expiration  of  his  authority  as  gruardian. 
Armstrong  v.  Walkup,  12  Gratt  (306. 

Quordian  and  Ward— Misapplication  of  Funds— Lia- 
bility.—The  conversion  by  a  guardian  to  his  own  use 
of  a  bond  of  his  ward  makes  such  bond  the  property 
of  the  guardian,  and  Irrevocably  so.  in  the  option  of 
his  ward,  and  renders  him  liable  for  the  amount 


V  R,  17  Gratt— 19 


289 


17  QRATT. 


Virginia  Rbports,  Annotated. 


thereof.  Burwell  v.  Burwell,  78  Va.  B74;  Asberry  v. 
Aaberry,  88  Gratt.  468. 

The  administrator  with  the  will  annexed  is  guard- 
ian of  testator's  four  sisters;  he  sells  the  land 
under  power  friven  by  testator's  will;  and  takes 
bonds  for  the  proceeds  payable  to  himself  as  guard- 
ian. Held,  he  is  charfireable  in  his  character  of 
guardian,  and  his  sureties  for  the  guardianship  are 
also  responsible.    Broadus  t.  Rosson,  8  Leiffh  18. 

4.  BxTENT  OT  LTABniTTY.— The  scale  of  deprecia- 
tion iB  applied  to  ffuardian*8  bonds,  and  the  surety  is 
only  liable  for  the  scaled  amount  Call  v.  BuHln,  1 
CaU888. 

E.  DEFENCES. 

1.  RKLBA6B.— Where  the  surety  of  -a  guardian  is 
confpelled  to  pay  a  certain  amount  to  one  of  the 
wards,  he  is  entitled  to  recover  only  that  amount  of 
the  ffuardian's  estate,  and  where  he  compromises 
with  two  other  wards  for  a  less  sum  than  is  due 

'  them  and  takes  an  assignment  of  all  their  claims 
against  the  estate  and  a  release  from  responsibility 
as  surety,  hsld,  that  such  release  of  one  obllffor  is  a 
release  of  his  co-oblisror,  the  principal,  and  the  bond 
is  discharged  and  the  surety  is  only  entitled  to 
indemnification  for  the  amount  he  paid.  Blow  y. 
Maynard,  ?  Leigh  20. 

Where  the  Justices  of  a  county  court  take  a  bond 
from  a  guardian  and  his  sureties  which  Is  defective 
from  the  omission  of  the  penalty,  the  sureties  are 
discharged,  and  the  Justices  are  made  liable  for  any 
losses  which  the  guardian  cannot  pay.  Ck>de  1819,  ch. 
106, 1 6:  1887,  {8001.  But  the  remedy  is  at  law  by  tres- 
pass on  the  case  and  equity  has  no  Jurisdiction  to 
enforce  this  liability,  whether  they  are  sued  alone 
or  along  with  the  guardian,  and  where,  on  an  appeal, 
the  court  of  appeals  entered  an  order  directing 
the  clerk  who  took  the  bond  to  be  made  a  party, 
such  decree  Is  not  to  be  taken  as  confirming  the 
Jurisdiction  of  a  court  of  equity  in  such  a  suit. 
Austin  v.  Richardson,  1  Oratt  810. 

The  acceptance  of  the  ward  after  age  of  a  bond 
from  the  guardian  individually  Is  no  discharge  of 
the  security  on  the  guardian's  bond  proper,  and  it 
cannot  be  given  in  evidence  under  the  plea  of  "con- 
ditions performed."  though  it  is  prlma/acU  evidence 
of  the  amount  due  by  the  guardian.  Hamlin  v. 
Atkinson,  6  Rand.  574. 

A  and  B  are  co-sureties  on  a  guardian's  bond.  The 
guardian  fails  to  settle  his  accounts,  and  on  coming 
of  age,  the  wards,  for  valuable  consideration 
release  A  from  all  liability,  with  a  proviso  that  It 
shall  not  be  understood  to  operate  a  discharge  to  B. 
The  principal  Is  insolvent  Held,  the  release  does 
not  enure  to  B's  benefit  but  B  Is  only  liable  for  the 
proportion  he  would  have .  been  if  A  had  not  been 
discharged.    Hewitt  v.  Adams,  1  P.  &  H.  84. 

2.  Statute  of  Limitationb.— The  cause  of  action 
on  a  guardian's  bond  accrues  on  the  ward's  arriv- 
ing at  age.  Va.  Code  1887,  {  2021.  and  the  statute  of 
limitations  begins  to  run  from  that  time.  Magru* 
der  V.  Goodwyn,  2  P.  &  H.  561 ;  Morrison  v.  House- 
holder, 79  Va.  627. 

In  a  dictum,  in  Magruder  v.  Goodwyn,  2  P.  &  H. 
661,Ttlbr,  J.,  was  of  opinion  that  a  suit  against  the 
guardian  alone,  as  a  fiduciary  might  be  maintained 
even  after  the  lapse  of  the  ten  years  of  the  statute. 
All  concurred  except  Nash,  J. 

An  alleged  fraudulent  settlement  of  a  guardian's 
account  by  the  infant  while  under  age,  will  not 
prevent  the  statute  of  limitations  from  running 
against  a  suit  on  the  guardian's  bond.  Magruder  v. 
Goodwyn,  8  P.  &  H.  561. 


5t«y  Euiw.— The  period  of  the  stay  law  is  not  to  be 
computed  in  the  period  of  the  statute  of  limltatloot 
to  suits  on  guardian's  bonds.  Morrison  v.  Hoaae- 
holder,  79  Va.  687. 

The  lapse  of  time  during  which  the  ward  was 
prosecuting  his  claim  against  the  representative  of 
the  guardian,  furnishes  no  ground  for  the  exoneia- 
tion  of  the  surety  under  the  statute  of  limitations. 
Roberts  v.  Colvln,  8  Gratt  868. 

8.  TBANSTBB  or  iNDBBTBDinCBS. 

Executor—  Oosrdlan—  Transferriiig    Indcbttidnf .  — 

An  executor  cannot  transfer  his  indebtedness  as 
executor  to  himself  as  guardian,  so  as  to  exonerate 
his  sureties  as  executor  from  liability  to  the  legatee 
for  the  amount    Smith  v.  Gregory,  86  Gratt  Ui. 

Where  the  same  party  is  executor  and  also  guard- 
ian, until  a  legacy  is  payable,  he  cannot  elect  to 
hold  said  legacy  as  guardian  instead  of  executor 
and  so  relieve  his  sureties  on  his  bond  as  executor 
and  charge  those  on  his  guardian's  bond,  though 
after  the  legacy  becomes  payable  very  slight  acts 
or  declarations  may  suffice  to  transfer  the  liability. 
Swope  V.  Chambers,  2  Gratt  819. 

4.  Discharge  m  Bankbuptct.— A  debt  owed  by  a 
guardian  to  his  surety  who  has  made  payments  for 
him  is  not  a  fiduciary  debt  within  the  meaning  of 
the  Bankrupt  Act  of  1807.  Cromer  v.  Cromer.  89 
Gratt  880. 

III.  BONDS  OP  ADMINISTRATORS  AND  EXECUTORS. 

A.  NECESSITY  FOR  BOND.— A  decree  against 
executors  for  a  legacy,  though  made  upon  conf  easdon 
of  assets,  and  without  their  expressly  demanding 
bond  and  security  from  the  plaintiff,  is  yet  erro- 
neous, if  it  do  not  require  such  bond  and  security  to 
be  given  before  the  defendants  be  compelled  to  pay 
the  legacy.  McRae  v.  Brooks,  6  Munf.  187:  Stovall 
V.  Woodson,  3  Munf.  808;  Rootes  v.  Webb.  4  Munf.  77. 

Bxecator--Qa«llfloitloii— Bond  Necessary.— A  tesU- 
tor  appointed  his  wife  and  son  executrix  and  execu- 
tor of  his  will;  and  expressing  his  confidence  in 
them,  directed  that  they  should  be  permitted  to 
qualify  without  giving  security.  Some  years  after- 
wards, he  added  a  codicil,  by  which  he  says:  I 
further  appoint  J.  H.  executor  to  the  within  will, 
with  my  wife  and  son.  Meld,  J.  H.  is  not  entitled  to 
qualify  without  giving  security.  Fairfax  v.  Fairfax, 
7  Gratt  86. 

Trustee—When  Bond  Required— Statute.— Act  of 
188^-86,  p.  478,  ch.  480,  which  provides  that  where  tms- 
tee  or  assignee  to  whom  property  exceeding  8800  in 
value  is  conveyed  or  assigned  in  trust  for  the  bene- 
fit of  creditors,  sureties  or  other  persons  shall,  if 
required  by  any  of  said  beneficiaries,  give  bond 
with  one  or  more  good  and  sufficient  sureties,  is 
equally  applicable  to  existing  and  future  deed  of 
trust.  Nor  does  the  fact  that  the  said  statute  is 
retroactive,  afiFect  its  validity.  It  is  merely  and 
plainly  remedial,  and  does  not  alter  or  take  away 
any  vested  rights.  Lackland  v.  Davenport  84  Va. 
638,  6  S.  E.  Rep.  540. 

Court  of  Equity— Power   to  Require    Bond— When 

Discretionary.— Where  an  executor,  who  had  been 
permitted  to  qualify  without  security,  brings  a  suit 
in  chancery  to  reduce  Into  possession  the  funds  of 
his  testator,  the  court  may,  in  its  discretion,  require 
security,  before  it  will  lend  him  its  aid.  Bryce  v. 
Stevenson.  2  Rand.  488. 

Where  a  testator  directs  that  the  executrix  of  his 
will  shall  be  permitted  to  qualify  without  executing 
bond,  the  court  will  not  at  the  instance  of  a  re- 
mainderman   of  personal  property,    require   the 
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ezecntrix  to  glYe  svLth  lx>nd,  nnlem  it  appears  that 
she  l8  wastlnff  or  attempting*  to  waste  the  personal 
property.    Amiss  y.  Williamson,  17  W.  Va.  073. 

By  the  2lst  and  Sbth  sections  of  the  act,  1  Ber. 
Code,  ch.  101  it  was  intended  that  the  conrt  arrant- 
inir  administration  on  an  estate,  or  admittinir  an 
ezecntor  to  qualify  as  snch,  should  have  discretion 
in  regard  to  the  amount  of  the  security.  And  the 
general  practice  of  requlrinir  the  security  in  double 
the  estimated  value  of  the  estate,  is  a  proper  exer- 
cise of  that  discretion.  Atkinson  t.  Christian.  8 
6ratt.44& 

Bxccotor— Pailnre  to  Give  Bond— Bflbct— A  sale  of  a 
slave  belonffinir  to  the  estate  of  a  testator,  by  a  per- 
son named  as  one  of  the  executors,  but  who,  at  the 
time  of  such  sale,  had  not  qualified,  and  afterwards 
died,  without  havinir  qualified,  by  ffiving'  bond  and 
secozlty.  in  void  against  the  executor  who  did  qual- 
ify ;  notwithstanding  such  sale  was  made  for  valua^ 
hie  consideration,  and  at  a  time  when  there  was  no 
qualified  executor.    Monroe  v.  James,  4  Munf.  104. 

New  Bonds— Order  of  AppellatoCoart— Pom  of  Or- 
der.—The  order  of  an  appellate  court  requiring  new 
security  from  an  executor  or  administrator,  should 
be  directory  only,  to  the  court  that  originally 
granted  the  probate  or  administration  ;  the  latter 
court  alone  having  authority  to  receive  the  addi- 
tional bond  and  security.  Atkinson  v.  Christian,  8 
Gratt.  448. 

Bxecntor-Appeal— No  Appeal— Bond  Necessary.— An 

executor  or  administrator  who,  on  his  qualification, 
gives  bond  and  security  according  to  law,  for  the 
faithful  performance  of  the  duties  of  his  office.  Is 
aUowed  to  prosecute  an  appeal  without  giving  an 
appeal  bond,  and  in  all  cases  where  the  object  of  the 
appeal  is  to  assert  the  rights,  or  protect  the  inter- 
ests of  the  estate  which  he  represents.  M'Cauley  v. 
Orlflln,  4  Gratt.  9. 

Executors  and  administrators,  having  given  secu- 
rity for  their  administration,  are  not  to  be  required 
to  give  security,  on  obtaining  injunctions,  appeals, 
writs  of  error  or  supersedeas.  Wilson  v.  Wilson, 
1 H.  &  M.  15. 

An  executor  can  appeal  without  giving  bond  and 
security.    Linney  v.  Holliday,  8  Rand.  1. 

a  V ALTDITY  OF  BOND. 

Pera  of  Bond— Presumption.— In  the  absence  of  di- 
rect evidence  to  the  contrary  the  bonds  of  an  execu- 
tor and  his  sureties  must  be  presumed  to  have  been 
in  the  usual  form  with  condition  '"for  the  faithful 
discharge  by  him  of  the  duties  of  his  trust.*'  Re- 
herd  V.  Lonir.  77  Va.  889. 

AdaUnfstrators— OMIgatlons  under  New  Bond.— A 
new  bond  executed  In  August,  1860.  by  the  adminis- 
trators by  the  express  provisions  of  the  statute,  re- 
lates back  to  the  time  of  the  qualification  of  the  said 
administrators,  and  binds  the  obligors  therein  for 
the  faithful  discharge  of  the  duties  of  the  office  of 
said  administrators  from  that  time  as  effectually  as 
if  the  said  bond  had  then  been  executed.  Lingle  v. 
Cook,  82  0ratt.283. 

Bond— Redtels— Estoppel.— Where  the  bond  of  an 
executor  is  made  payable  to  four  parties  named,  one 
of  whom  was  not  a  member  of  the  court  at  the  time* 
yet,  as  the  justices  had  declared  and  acknowledged 
that  the  four  Justices  named  were  Justices  then  sitp 
ting,  they  were  estopped  to  deny  the  fact,  although 
it  was  in  direct  contradiction  of  the  record.  Frank- 
lin V.  Depriest,  18  Gratt  267 ;  Caskie  v.  Harrison.  76 
Va.  96;  Chapman  v.  Com.*  25  Gratt  721;  PannlU  v. 
Calloway,  78  Va.  894:  Andrews  v.  Avory.  14  Gratt.  229; 
i^n^^mf^r  y.  WlLsou,  27  Gratt  624 ;  Blankenship  v. 


Ely.  98  Va.  860,  86  S.  E.  Rep.  484  ;  Monteith  v.  Com.,  1» 
Gratt  178. 

Bond— Pom— rinterlnl  Defect.— Bond  with  surety 
taken  from  an  administrator  with  will  annexed, 
with  condition,  not  in  form  prescribed  by  law  for 
official  bond  of  administrator  with  will  annexed, 
but  in  form  prescribed  for  an  administrator,  and 
not  exactly  conforming  even  to  that  fUld,  this  is 
not  a  good  statutory  bond,  and  no  suit  either  at  law 
or  in  equity,  can  be  maintained  against  the  surety, 
for  the  benefit  or  at  the  relation  of  a  leiratee. 
Frazier  v.  Frazler,  8  Leiirh  648l 

An  administration  bond  not  conforming  to  the 
requirements  of  the  statute,  and  containing  no  pro- 
vision for  the  benefit  of  creditors,  no  decree  can  be 
rendered  in  their  favor  against  the  sureties  therein. 
Roberto  v.  Colvin.  8  Gratt  868. 

After  the  death  of  an  executor  who  had  qualified 
as  such,  the  court  granto  administration  of  the 
testator's  unadministered  estate,  but  the  bond 
taken  from  the  administrator  is  in  the  form  of  a 
bond  for  administration  d€  bonis  non  of  an  inUttaU, 
not  in  the  form  of  a  bond  for  administration  de 
bonU  non  with  the  will  annexed  of  a  testator,  fields 
the  bond  is  void.    Morrow  v.  Peyton,  '8  Iioigh  54. 

The  official  bond  of  an  executor,  in  the  penalty  of 
which  the  names  of  the  obliirees  are  not  inserted, 
and  in  the  condition  of  which  the  name  of  the 
executor,  and  of  the  court  to  which  he  was  to  return 
the  account  of  his  transactions  are  blank,  is  mate, 
rially  defective,  and  no  Judgment  can  be  rendered 
on  it  at  law.    Cowling  v.  Justices.  6  Rand.  849. 

C.  FORM  OF  BOND.— A  bond,  note,  or  an  account 
may  on  its  face  appear  to  be  the  personal  debt  of 
the  executor  or  of  some  other  person  and  may  yet, 
in  truth  and  in  fact  be  the  debt  of  the  estate.  If 
such  be  the  case,  the  executor,  upon  ito  payment, 
should  have  credit  for  it  The  presumption  is  that 
all  accounto  made  and  all  notices  given  are,  in  the 
absence  of  evidence  to  the  contrary,  to  be  considered 
as  the  debts  of  those  who,  upon  the  face  of  the 
notice  or  account  appear  as  the  debtors.  Breckin- 
ridge V.  Breckinridge,  98  Va.  661,  81  S.  E.  Rep.  892. 

Execution  of  Joint  Bond— Effect.— When  two  execu- 
tors execute  a  Joint  bond  they  thereby  become 
each  a  surety  for  the  other.  Yates  v.  Wilson,  86  Va. 
625. 10  S.  E.  Rep.  976;  Barton's  Ch.  Pr.  (2d  Ed.)  674. 

It  may  be  considered  as  settled  that  where  two  or 
more  executors  or  administrators  executed  a  Joint 
bond  they  are  to  be  considered  as  standing  in  the 
relation  to  each  other  of  principal  and  surety, 
each  being  considered  principal  as  to  his  own  acts, 
and  surety  as  to  the  transactions  of  his  companion. 
Caskie  v.  Harrison.  76  Va.  94. 

When  two  administrators  execute  a  Joint  adminis- 
tration bond,  each  Is  a  surety  for  the  other;  and 
if  one  commit  a  devcutavit,  the  other  is  chargeable, 
but  only  as  surety,  and  pari  passu  with  the  other 
sureties  in  the  bond.    Morrow  v.  Peyton.  8  Leigh  64. 

Where  executors  execute  a  Joint  bond,  they  stand 
to  each  other  in  the  relation  of  principal  and  surety; 
each  as  principal  Quoad  his  own  acto,  and  as  surety 
quoad  the  acts  of  his  co-executors.  Hooper  v.  Hooper, 
29  W.  Va.  276, 1  S.  E.  Rep.  280. 

D.  LIABILITY  ON  BONDS. 

1.  In  Gbnsbai*— An  action  ag'ainst  the  sureties  in 
an  administration  bond  cannot  be  sustained  on  the 
ground  that,  after  a  verdict  Judgment  execution, 
and  return  of  "no  effects,'*  ag'ainst  the  executor  or 
administrator,  as  such  (the  verdict  being  "that  he 
had  not  fully  administered,  but  had  assete  to  satisfy 
the  debt"),  the  defendant  died,  and  his  estate  hav- 
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IniT  been  committed  to  the  sheriff,  the  county  court 
allowed  the  Judirment  as  a  lawful  claim  afirainst  his 
estate,  and  directed  the  sheriff  to  pay  it  if  assets 
should  be  in  his  hands,  and  it  appeared  by  the 
sheriff's  return  that  no  such  assets  existed.  Catlett 
T.  Carter,  2  Munf.  24. 

Administrator— Sale  of  Bank  Stock-Uabllity.— C  as 
administrator  of  B,  sells  ten  shares  of  bank  stock  to 
M,  upon  which  B  had  borrowed  money  from  the 
bank,  andhad  ffiven  his  notes;  and  M  pays  the  full 
price  of  the'Bt6ck  to  C,  on  C's  undertakinsr,  as  ad- 
ministrator of  B,  to  pay  the  notes.  C  pays  one  note 
but  does  not  pay  the  other,  and  the  bank  retains 
the  amount  out  of  the  dividends  on  the  shares. 
Held,  neither  the  estate  of  B,  nor  the  official  sure- 
ties of  O  as  administrator,  are  responsible  for  the 
failure  of  C  to  perform  his  undertaking.  Childress 
y.  Morris.  28  QratL  802. 

Administrators  —  Appointing  Order  —  Devastavit— 
Liability  of  Sureties  on  Bond.— Durinsr  the  same  term 
of  a  court  the  orders  of  the  court  remain  in  its 
breast,  and  may  be  revoked,  annulled  or  amended 
at  its  pleasure,  if  the  act  be  not  done  or  obtained  by 
fraudulent  means.  The  court,  therefore,  had  the 
power  to  rescind  an  order  appointinff  R  the  admin- 
istrator of  C,  and  the  office  then  beinff  vacant,  to 
appoint  R,  C  and  A  administrators.  And  the  sure- 
ties of  R  in  the  first  bond  are  not  responsible  for 
the    devastavit  of  the  administrators.    Linffle  v. 

Cook,  82  Gratt  202. 
When  Sureties  In  Bzecntorlal  Bond  Not  Liable  for 

Specific  Legacies.— A  testator,  by  his  will,  after 
directing  that  in  the  first  place  all  his  Just  debts 
shall  be  paid,  devises  and  bequeaths  to  his  wife, 
during  her  life;  his  plantation,  all  his  stock  and 
furniture,  and  six  slaves  by  name;  and  then,  after 
various  specific  devises  and  legacies  to  his  children, 
directs  as  follows:  "I  desire  that  my  wife  will,  as 
soon  as  convenient  after  my  decease,  purchase  and 
deliver  to  my  granddaughter  C.  C.  a  negro  girl  of 
about  £60  price,  which  I  give  to  my  said  grand- 
daughter and  her  heirs."  The  wife  is  also  named 
executrix.  She  qualifies  as  such,  giving  a  bond  with 
sureties;  and  the  whole  personal  estate,  other  than 
specific  legacies,  is  exhausted  in  payment  of  the 
debts.  The  widow  having  accepted  the  property 
given  her  by  the  will,  and  taken  possession  of  the 
whole  of  it,  held,  she  is  liable  personally  as  legatee, 
not  as  executrix,  for  the  payment  of  the  legacy  to 
the  granddaughter,  and  the  sureties  in  her  exec- 
utorial bond  are  nowise  responsible  for  the  same. 
Arrington  v.  Cheatham,  2  Rob.  402. 

2.  Proof  of  Dbvastavit. 

Suit  by  Creditor  on  Administration  Bond— Previous 
Judgment.— A  creditor  of  a  decedent,  who  has  ob- 
tained a  decree  de  bonis  Ustatoris  against  the  exec- 
utor, on  which  an  execution  has  issued,  and  has 
been  returned  n-ulla  bona,  may  maintain  an  action 
against  the  executor,  and  his  sureties,  on  the  exec- 
utorial bond.    Bush  v.  Beale,  1  Gratt.  229. 

Action  on  Administrator's  Bond— Previous  Judg- 
ment.—To  sustain  an  action  on  the  bond  of  admin- 
istrators against  them  and  their  securities,  it  is 
necessary  to  have  previously  obtained  a  j  udgment 
against  them  as  such,  on  which  execution  issued, 
and  was  returned  unsatisfied;  and  these  facts  must 
be  proved  to  the  jury  by  proper  evidence.  State  v. 
Hudkins,  84  W.  Va.  870,  12  S.  E.  Rep.  49&. 

A  Judgment  against  the  executor  is  necessary, 
before  a  suit  can  be  brought  upon  his  administra- 
tion bond.    Taylor  v.  Stewart,  5  Call  520. 

It  is  necessary,   after   a  Judgment  against  an 


executor  or  administrator,  as  such,  to  establlsli  a 
devcutavU,  by  means  of  a  second  suit,  before  an 
account  can  be  maintained  on  the  administration 
bond.    Gordon  v.  Justices,  1  Munf.  1. 

It  seems,  that  the  executor  or  administrator  most 
be  convicted  of  a  devastavit,  by  a  verdict  in  a  second 
suit,  finding  "he  has  wasted  the  assets,"  or  "has 
eloigned,  disposed  of,  and  converted  the  same  to  hit 
own  use,"  before  an  action  can  be  sustained  against 
the  sureties.    Catlett  v.  Carter,  2  Munf.  24. 

The  administration  bond  may  be  put  in  suit  by 
creditors,  as  well  as  legatees.  But  it  is  necessary  to 
obtain  Judgment,  in  a  prior  suit  against  the  execn- 
tor,  before  an  action  upon  the  administration  bond, 
can  be  sustained.    Braxton  v.  Wlnslow,  4  Call  808. 

An  action  may  be  maintained  by  a  creditor  of  a 
deceased  person  upon  the  bond  given  by  the  execn- 
tor  for  performing  the  duties  of  his  office:  but  the 
plaintiff  must  first  fix  a  devastavit  against  the  exec* 
ntor,  before  he  can  resort  to  this  remedy  against 
the  sureties.    Braxton  v.  Wlnslow.  1  Wash.  40  [SI]. 

The  securities  for  an  executor  or  administrator 
cannot  be  sued  In  equity  until  a  devastavit  is  fixed 
upon  the  principal,  in  a  previous  suit  against  him, 
except  in  cases  where,  from  some  inevitable  neces- 
sity, a  creditor  is  obliged  to  come  into  equity,  in  the 
first  instance,  against  the  principal;  and  then  to  pre- 
vent a  circuity  of  actions,  the  securities  should  be 
made  parties.    Bacheldor  v.  Elliott,  l  H.  ft  M.  la 

A  judgment  against  an  executor  or  administrator 
as  such,  with  a  return  on  the  execution  "that  he 
has  removed  out  of  the  state."  is  not  sufficient 
evidence  of  a  devastavit,  to  ground  an  action  on  the 
bond  given  for  the  performance  of  his  duty.  Tur- 
ner V.  Chinn,  1  H.  ft  M.  52. 

Before  the  act  of  February  7th.  1814.  "concerning 
executors  and  administrators"  (Sess.  Acts  of  181S. 
ch.  18,  p.  40).  a  decree  in  chancery  against  an  execu- 
tor or  administrator,  directing  him  to  pay  a  debt 
of  his  testator,  or  intestate,  out  of  the  assets  in  his 
hands  to  be  administered,  (with  dijleri  facias  and  re- 
turn of  nulla  bona),  was  not  sufficient  evidence 
of  a  devcutavit  to  authorize  an  action  against  the 
securities  in  the  administration  bond ;  but  it  was 
necessary  to  bring  a  previous  suit  against  the  exec- 
utor or  administrator,  suggesting  the  devastateit. 
Hairston  v.  Hughes,  8  Munf.  508. 

A  sale  of  bonds  of  the  estate  by  an  executor,  at  a 
discount  of  eighteen  per  cent.,  when  the  circum- 
stances of  the  estate  does  not  require  it,  is  a  devasta- 
vit.   Pinckard  v.  Woods,  8  Gratt.  14a 

Suit  by  Legatee  on  Administration  Bond— No  Prevloas 
Judgment  Necessary.— Although  in  the  case  of  a 
creditor,  the  demand  must  be  established  against 
the  executor  before  a  suit  can  be  brought  on  the 
administration  bond,  yet  in  the  case  of  a  legatee,  a 
suit  in  equity  may  be  brought  upon  it  in  the  first 
instance,  because  the  decree  can  be  made  so  as  to 
operate  against  the  executor  in  the  first  instance, 
and  an  account  of  the  assets'  can  be  taken  at  once. 
Taliaferro  v.  Thornton,  0  Call  21;  Braxton  v.  Win- 
slow,  1  Wash.  81;  Call  v.  Ruffln,  1  Call  388:  Taylor  v. 
Stewart.  5  Call  520. 

After  a  judgment  against  an  executor  or  adminis- 
trator as  such,  a  Aeri  facias  and  return  of  nulla  bona, 
an  action  against  him  alone,  on  his  administration 
bond  could  always  be  maintained,  without  any 
previous  suit  suggesting  a  devastavit.  Meade  v. 
Brooking,  3  Munf.  548. 

8.  LlABltilTT  OF  EXBCUTOB'S  ST7RKT£B8    FOB  PBO- 

CEBD8  OF  Land. 


292 


NoTB  ON  Officiai,  Bonds. 


17  QRATT. 


Proceeds  of  Land  In  Hands  of  Bxecutot^Liablllty  of 
5areties  Therefor.— The  sureties  of  an  executor  are 
not  responsible  for  the  proceeds  of  land  sold  by  him, 
under  the  will.    Jones  y.  Hobson,  2  Rand.  483. 

The  official  bond  of  an  executrix  only  bindincr  the 
obliffors  for  the  due  administration  of  the  personal 
estate,  the  sureties  are  to  no  extent  responsible  for 
the  rents  and  profits  of  the  real  estate.  Hutcher- 
son  T.  PiflnTt  8  Gratt.  220. 

Sureties,  on  a  bond  for  the  faithful  administration 
of  the  personal  estate,  are  not  responsible  for  the 
administration  as  to  the  realty.  Strother  y.  Hull, 
23  Gratt.  608.  See  Burnett  y.  Harwell,  S  Leiffh  80; 
Hntcherson  y.  Piffff,  8  Gratt.  220;  Murphy  y.  Carter, 
«  Gratt.  4T7. 

Testator  dies  in  1886.  By  his  will  he  sriyes  certain 
specific  and  ireneral  legacies,  and  then  directs  that 
certain  land,  and  his  personal  property  shall  be 
sold,  which  with  debts  shall  be  a  fund  for  the  pay- 
ment of  his  debts.  An  administrator  c  t.  a.  quali- 
fies and  executes  a  bond  with  sureties,  the  condition 
of  which  only  binds  them  for  the  faithful  adminis- 
tration of  the  personal  estate,  and  that  he  shall 
"deliyer  all  the  legacies  contained  and  specified  in 
said  will."  He  sells  the  land,  and  out  of  theireneral 
fnnd  pays  debts:  but  upon  a  settlement  of  his  ac- 
counts is  larcrely  in  arrear.  Held,  the  sureties  are 
not  liable  for  the  due  administration  of  the  land. 
Murphy  y.  Carter.  23  Gratt  477. 

AdoilnisCrator— Sale  of  Land— CommlMkmer— Lia- 
bility.—Prior  to  January  1st,  1861.  land  left  to  two  of 
the  sons,  who  were  to  account  for  the  same  in  the 
diylsion,  was  sold  under  a  decree  of  the  court,  by  S 
as  commissioner,  and  he  was  decreed  to  hold  the 
proceeds  as  part  of  the  assets  of  his  testator's  estate. 
His  ofllcial  bond,  in  fact,  coyered  only  the  personal 
assets.  I/eld:  1.  The  proceeds  of  the  sale  of  the  land 
were  not  in  his  hands  as  administrator  cl  L  a.,  and 
should  not  be  brouirht  Into  his  administration  ac- 
count 2.  But  in  no  case  are  the  sureties  responsi- 
ble for  them,  as  their  bond  did  not  coyer  the  real 
estate.    Strother  y.  Hull.  23  Gratt.  662. 

Under  the  former  proyislons  of  the  statute  con- 
cemina:  executors*  bonds.  1  Rey.  Code,  ch.  104,  S  21, 
the  sureties  of  an  executor  are  not  responsible  for 
the  proceeds  of  land  sold  by  him  under  a  power 
in  the  testator's  will.  Burnett  y.  Harwell,  8  Lelffh 
»[8B]. 

AdnlnUtrator  c.  t.  a. -Proceeds  of  Land— Liability 
lor.— The  law  formerly  exempted  the  sureties  of  an 
executor  or  administrator  with  the  will  annexed 
from  responsibility  for  the  proceeds  of  real  estate 
directed  by  the  will  to  be  sold  by  the  representatiye 
and  appropriated  to  the  payment  of  debts  and  lega- 
cies. (It  is  otherwise  now.  See  Code,  ch.  181,  S  2,  p. 
545.)   Toler  y.  Toler,  2  P.  &  H.  71. 

A  delinquent  personal  representatiye  has  in  his 
hands  a  balance,  arlslnsr  from  the  sales  of  perNonal 
property,  for  which  his  sureties  are  Uable  Jointly 
witb  him,  and  several  other  balances  arising  from 
successiye  sales  of  real  estate,  made  under  the  will 
of  the  testator,  for  which  they  are  not  liable;  his  es- 
tate is  to  be  subjected,  at  the  suit  of  those  entitled 
to  the  estate  of  the  testator,  first  to  the  payment  of 
the  fund  for  which  his  sureties  are  responsible,  and 
next  to  the  payment  of  tjie  other  balances  in  the  or- 
der in  which  the  sales  of  the  realty  were  made. 
Toler  V.  Toler.  2  P.  &  H.  71. 

4.  LlABILITT  FOR  NEGIIOBNCB. 

fl-  In  Otneral.—'RxecvLtora  who  fail  by  their  negli- 
ffence  to  collect  a  debt  due  to  their  testator  by  bond 
under  a  penalty,  the  debtor  being  good  for  the 


money  at  the  death  of  the  testator  and  continuing 
good  for  it  for  fourteen  years,  when  he  fails,  are 
chargeable  with  the  principal  and  the  Interest 
thereon  up  to  the  time  of  the  failure  of  the  debtor; 
but  they  are  not  chargeable  with  interest  since  that 
time.  But  see  now  Code  of  1840,  ch.  182,  S  6.  See 
Dayis  y.  Morriss,  76  Va.  21;  Tanner  y.  Bennett  88 
Gratt  251,  and  note;  Rowland  y.  Rowland,  11  W.  Va. 
262;  Estill  y.  McClintlc,  11  W.  Va.  418;  McGuire  y. 
Wright  18  W.  Va.  612:  Vamer  y.  Core.  20  W.  Va.  470: 
Seabright  y.  Seabright  28  W.  Va.  487:  Chapman 
y.  Shepherd,  24  Gratt.  377. 

An  executor  takes  bonds  for  purchases  made  at  a 
sale  by  himself  of  testator's  personal  property,  and 
it  does  not  appear  when  these  bonds  are  paid  off;  he 
will  be  charged  with  the  principal  of  the  bonds  in 
the  year  when  they  fell  due,  but  with  interest 
thereon  only  from  the  end  of  that  year.  Bosser  y. 
Depriest  6  Gratt  6. 

Testator  directs  all  his  property,  real  and  personal, 
except  his  slayes,  to  be  sold,  and  the  proceeds  of  the 
sales,  together  with  what  money  might  be  due  to 
him,  to  be  put  and  kept  at  interest  for  the  benefit  of 
his  wife  and  children,  until  the  children  should 
arriye  at  the  age  of  twenty^ne  years  or  be  married. 
He  had  in  his  lifetime  taken  the  bond  of  two  men 
who  were  partners,  for  a  partnership  debt,  and  it 
was  unpaid  at  his  death.  They  were  reputed  to  be 
wealthy  men,  and  the  executor  permitted  the  debt 
to  remain  uncollected  until  one  of  them  died,  and 
the  firm  as  well  as  its  members  proyed  to  be  insol- 
yent  The  executor  is  bound  to  account  for  the 
debt    Southall  y.  Taylor,  14  Gratt  260. 

b.  Failure  to  Take  Refunding  Bonds.— The  law  of 
Virginia  is  that  all  debts  or  liabilities  of  the  testator 
must  be  paid  before  any  bequests  can  be  effectual; 
and  an  executor  who  without  taking  proper  refund, 
ing  bonds  delivers  legacies  directed  by  a  will,  is 
guilty  of  a  devastavit  for  which  he  and  his  sureties 
are  liable  to  creditors  of  the  estate.  Edmunds  y. 
Scott  78  V  a.  720. 

Where  the  assets  in  the  hands  of  an  executor  are 
sufficient  to  pay  all  the  debts  of  the  estate  and  he 
makes  distribution  of  the  estate  without  requiring 
refunding  bonds  from  the  legatees  he  is  personally 
liable  to  creditors  for  the  fund  so  improperly  dis- 
tributed. Beverly  v.  Rhodes.  86  Va.  415, 10  S.  £.  Rep. 
572:  Lewis  v.  Overby,  31  Gratt  601 ;  Edmunds  y.  Scott 
78  Va.  720;  Cookus  y.  Peyton.  1  Gratt  442;  Morrison 
V.  Lavell.  81  Va.  523;  Lewis  y.  Mason,  84  Va.  781, 10  S. 
E.  Rep.  629;  McGlaughlin  v.  McGlaugblln,  48  W.  Va. 
226,  27  S.  E.  Rep.  378. 

An  executor  who  exhausts  the  personal  estate  of 
his  testator  in  paying  specific  legacies,  without  tak- 
ing a  refunding  bond,  will,  as  to  the  creditors  of  said 
testator,  be  considered  as  having  committed  a 
devastavit,  whether  he  had  notice  of  the  debts  due 
such  creditors  at  the  time  he  paid  such  legacies  or 
not  McGlaughlin  v.  McGlaughlin,  48  W.  Va.  286.  27 
S.  E.  Rep.  378. 

Bond  of  Executor— 5alt  by  Creditor— Notice  of  Claim. 
—An  executor  cannot  defend  himself  against  the 
suit  of  a  creditor,  by  shewing  that  before  he  had 
notice  of  the  plaintiff's  demand,  he  paid  over  tbe 
assets  to  the  legatees  uf  the  testator.  See  Burnley  v. 
Lambert,  1  Wash.  812;  Kippen  v.  Carr,  4  Munf.  1100. 

It  is  error  though  the  bill  be  taken  for  confessed, 
to  decree  against  an  administrator  de  bonis  non,  that 
he  shall  pay  a  legacy,  without  requiring  the  legatee 
to  give  bond  and  security  for  refunding  his  "due 
proportion  of  any  debts,  or  demands,  which  may 
afterwards  appear  against  the  estate  of  the  testator 
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and  the  costs  attending  the  recovery  thereof." 
Bootes  y.  Webb*  4  Manf .  77.  See  Bev.  Code,  Ist  voL 
dt.  02.  ihh  p.  166:  Clay  y.  WlUlams,  3  Manf.  12»: 
Stoyall  y.  Woodson,  2  Mnnf .  308. 

Thouffh  an  ezecntor  may  haye  assented  to  a  spe- 
cific leffacy,  he  does  not  thereby  dispense  w\th  a 
refunding  bond.    Nelson  y.  Com  well.  11  Qratt  724. 

In  Handly  y.  Snodffrass,  9  Lelffh  484.  the  former 
decisions,  that  a  decree  In  f  ayor  of  a  lesratee  against 
an  executor,  who  omitted  to  require  a  refunding 
bond,  would  be  considered  erroneous,  and  for  such 
error  would  be  reversed  with  costs  was  reviewed 
by  the  court,  and  a  different  rule  established  when 
there  is  a  mere  omUiion  to  require  such  bond. 

Executors  and  AdmlnUtrators— Failure  to  Take  Re- 
fnndlag:  Bond— Presninptloii.— The  rule  which  refuses 
to  an  executor  the  riffht  to  recover  back  from  a 
legatee  an  excess  of  advancements  beyond  his  ifata- 
ble  proportion,  which  he  may  have  paid  him,  is  not 
inflexible,  even  when  the  deficiency  in  the  assets 
was  not  created  by  the  subsequent  appearance  of 
debts.  But  after  such  voluntary  payment,  under 
such  circumstances,  the  executor  will  have  to  make 
out  a  very  strouff  case  to  rebut  the  almost  conclu- 
sive presumption  that  he  had  a  sufficiency  of  assets 
to  justify  the  payment  of  the  legacy  which  arises 
from  the  mere  fact  that  he  haefpald  it  without  taking 
a  refundinff  bond.  It  will  not  be  sufficient,  in  such 
case,  in  order  to  rebut  such  presumption,  for  the 
executor  to  show  that  he  acted  bonejtde  and  with 
honest  intentions;  but  he  must  show  further  that 
he  acted  in  paylnsr  the  legacy  with  prudence  and 
caution,  under  exlstlnff  circumstances.  Hurst  v. 
Morgan.  81  W.  Va.  521,  8  S.  £.  Rep.  286. 

In  Younir  v.  Vass.  1  P.  &  H.  167.  it  was  held  that, 
under  the  circumstances.  consideriniT  the  admission 
of  assets  "by  the  executor,  and  the  character  of  the 
legacy  and  of  the  legatees,  it  should  be  submitted  to 
the  discretion  of  the  court  below  whether  any 
refundin^r  bond  should  be  required  of  the  legatees. 

When  slaves  emancipated  by  will,  are  set  free  by 
the  executor,  he  is  not  entitled  to  a  refunding  bond 
to  indemnify  him  affainst  the  claims  of  the  testator's 
creditors,  though  the  manumitted  slaves  are, 
notwithstanding  manumission,  subject  to  debts. 
Elder  V.  Elder.  4  Leiffh  271  [252]. 

Executor— Failure  to  Take  Fortbcomln^  Bond— 
Liability.— In  the  case  of  Ferffuson  v.  Epes,  77  Va. 
409,  an  executor  was  held  liable  for  failure  to  take 
from  a  life  tenant  a  forthcoming  bond  conditioned 
to  return  the  fund  intrusted  to  him  in  the  event  of 
his  dylnff  before  marriage  and  without  heirs  of  his 
body. 

c.  BeceifHna  Confederate  Currency- 

Personal  Representatives— Receiving  Confederate 
Currency— Liability.— A  personal  representative  is 
not  warranted  In  receiving  a  specie  debt  due  to  the 
decedent's  estate  in  a  greatly  depreciated  currency, 
such  as  was  confederate  currency  in  May  and  July 
1863,  unless  there  be  something  in  the  condition  of 
the  debt  or  in  the  state  of  the  demands  of  creditors 
or  legatees  of  the  estate,  or  otherwise,  which  makes 
It  to  the  interest  of  the  estate  that  the  debtshould  be 
so  received.  Moss  v.  Moorman,  24  Qratt.  97;  Peters 
V.  Neville,  26  Oratt.  567;  Hannah  v.  Boyd,  25  Qratt 
602;  Mills  V.  Mills,  28  Qratt  500;  WlUiams  v.  Skinker, 
25  Qratt  507;  Kirby  v.  Qoodykoontz,  26  Qratt  298, 
and  note;  Campbell  v.  Shover,  29  Qratt  81;  Crickard 
V.  Crickard,  25  Qratt  410;  Patteson  v.  Bondurant,  SO 
Qratt  94,  and  foot-not^;  Sharpe  v.  Rock  wood,  78  Va. 
24;  Leake  v.  Leake,  75  Va.  801;  Carter  v.  Dulaney,  80 
Qratt  192,  and  note;  Cole  v.  Cole,  28 Qratt  865;  Purdle 


V.  Jones,  82  Qratt  887;  Ferguson  v.  Epes.  77  Va.  489; 
McClure  v.  Johnson,  14  W.  Va.  482;  Omohundro  v. 
Omohundro.  27  Qratt  824,  and  note;  Bedlngrer  v. 
Wharton,  27 Qratt  8G7.  and  note;  Taylor  v.  Lancaster, 
38  Qratt  1;  Staples  v.  Staples,  24  Qratt  225;  Myers  v. 
2SeteUe.  21  Qratt  788;  Williams  v.  Skinker.  25  Qratt 
507;  Llnffle  v.  Cook,  82  Qratt  262;  Walker  v.  Pa«re.  21 
Qratt  686;  Walker  v.  Beauchler.  27  Qratt  511;  Ool- 
tranev.  Worrell,  80  Qratt  434;  Slron  v.  Ruleman,  88 
Qratt  215. 

Executors— Iflvestlns  In  Confederate  Bonds.— Execu- 
tors who  are  empowered  by  the  will  under  which 
they  act  to  sell  real  estate  and  collect  debts,  and  in- 
vest the  proceeds  for  the  purposes  of  the  trusts 
declared  in  the  will,  in  December,  1863,  sell  real 
estate,  and  in  January,  March,  and  April,  1883,  collect 
ante-war  debts  well  secured  on  real  estate,  taking 
payment  in  Confederate  money,  which  they  imme- 
diately invest  in  Confederate  eisrht  per  cent  bonds 
for  the  purposes  of  the  trusts  of  the  will.  Held, 
that  having  acted  in  ffood  faith,  and  in  the  exercise 
of  their  best  Judffments,  under  the  circumstances 
surrounding'  them,  they  are  not  liable  for  the 
losses  which  occurred  from  such  sales,  collections 
and  investments.  Mills  v.  Mills,  28  Qratt  442;  Ldn^le 
V.  Cook,  82  Qratt  262;  Staples  v.  Staples,  24  Qratt 
225;  Jones  v.  Clark.  25  Qratt  648;  Carter  v.  Dulaney, 
80  Qratt  192.  and  noU;  8Min.  Inst  (2d  Ed.)  645;  Bar- 
ton's Ch.  Pr.  (2d  Ed.)  727,  729. 

Where  an  estate  is  beinff  administered  by  the 
court,  and  theadmin^trator  has  contracted  to  make 
certain  investments  in  confederate  bonds,  by  order 
of  court  he  is  not  responsible  for  any  loss  resulting 
from  such  Investment  Fauber  v.  Qentry.  80  Va. 
812. 15  S.  E.  Rep.  899. 

5.  Duration  of  Liabiutty.- Administration  of  a 
decedent's  estate  cum  testamento  annexo  was  com- 
mitted to  a  sheriff  under  the  statute  of  1792. 1  Old  Rev. 
Ck)de,  ch.  92.  S  61.  and  the  administration  was  con- 
ducted by  his  deputy,  and,  for  the  most  part  after 
the  sheriff's  term  of  office  expired.  Held,  the  ad- 
ministration did  not  devolve  on  sheriff's  successor, 
but  he  was  bound  to  complete  it  and  he  and  his  offi- 
cial sureties  are  answerable  for  his  deputy's  ad- 
ministration after  as  well  as  before  the  expiration 
of  his  office.  Dabney  v.  Smith,  5  Leisrh  IS. 

6.  Extent  of  Liability.— An  administrator  ap- 
pointed in  Virginia,  whose  intestate  lived  and  died 
in  North  Carolina,  and  left  no  estate  in  Virginia, 
troes  to  North  Carolina,  and  without  qualifying 
there,  takes  possession  of  the  assets,  and  brings 
them  to  Virginia.  His  sureties  in  Virginia  are  lia- 
ble for  his  faithful  administration  of  these  assets. 
Andrews  v.  Avory,  14  Qratt  229. 

Tbe  sureties  on  the  official  bond  of  an  administra- 
tor, who  acts  by  virtue  of  a  voidable  ffrant  of  admin- 
istration, are  liable  for  assets  actually  paid  to  him 
by  the  representatives  of  a  previous  administrator 
and  of  an  administrator  de  bonis  non.  Burnley  v. 
Duke.  2  Bob.  102. 

Administrator— Sureties— Bond— Extent  of  Liability. 
—The  liability  of  the  sureties  of  an  adminitrator  c 
t  a.  does  not  extend  merely  to  the  balance  of  the 
personal  fund  actually  in  his  hands  as  trustee,  but 
extends  to  the  whole  amount  of  that  fund  for 
which  he  Is  liable  upon  a  proper  settlement  of  his 
accounts;  including  what 'he  may  have  wasted  as 
trustee.    Harvey  v.  Steptoe,  17  Qratt  290. 

Sureties  are  liable  on  their  official  bonds  for  the 
wrongful  act  of  an  administrator  who  receives 
property  in  payment  of  debts  due  the  estate  under 
his  control  and  who  fails  to  account  for  the  same  as 


294 


NoTB  ON  Official  Bonds. 


17  OR  ATT. 


money  received.  Haxman  t.  McMnllin,  85  Va.  187, 7 
S.  E.  Rep.  S49;  McCall  v.  Peachy,  8  Manf.  288. 

Testator  by  his  will  fives  certain  property  to  his 
wife  dnriiur  her  life;  and  directs  that  at  her  death, 
his  executors  shonld  sell  it  and  divide  the  proceeds 
amonir  his  children.  The  executor  does  aftez  the 
death  of  the  widow,  take  possession  of  the  prop- 
erty and  sell  it,  but  does  not  pay  over  the  pro- 
ceeds. Held,  his  official  sureties  are  responsible 
for  his  failure  to  pay  it  over.  Almond  v.  Mason,  9 
Gratt  70a 

An  executor  dies  indebted  to  his  testator's  estate, 
hat  leavlnir  assets  sufficient  to  discharge  the  debt, 
which  are  received  by  his  executor,  who,  instead 
of  makinir  payment  to  the  leffatees  of  the  first  tes- 
tator, distributes  the  assets  amouff  the  legatees  of 
his  own  testator,  ffeld,  the  surety  of  the  first  ex- 
ecutor is  responsible  for  the  amount  due  to  the  first 
tesutor's  legatees.    Aylett  v.  Kiuff,  11  Leigh  480. 

Two  partners  are  engaged  in  business  in  another 
state,— one  living  in  this  state,  one  in  the  other, 
—and  the  one  living  in  this  state  dies,  and  the 
other  becomes  one  of  his  executors,  under  a  qualifi- 
cation, in  this  state.  At  his  death  the  business  is 
closed  up,  and  partnership  debts  are  to  be  collected 
and  paid,  and  the  effects  sold.  If,  when  this  is 
accomplished,  the  survivor  is  insolvent,  the  sureties 
in  the  executorial  bond  are  not  liable  for  the  in- 
terest of  the  deceased  in  the  partnership;  but,  if 
said  survivor  is  then  solvent,  they  are  liable. 
Hooper  v.  Hooper,  82  W.  Va.  6to,  9  S.  E.  Bep.  937. 

execiit«n>s— 5arBtl«s->Bxteiit  of  Liability— How  De- 
teralncd.— Liability  of  sureties  in  the  bond  of  an 
executor  or  administrator  is  limited  by  the  terms 
of  the  covenant  of  the  bond,  and  cannot  be  ex- 
tended by  implication.  Hooper  v.  Hooper,  82  W.  Va. 
EaB.  0  &  E.  Bep.  987. 

E.  PLEADING. 

I.  RXLATOB. 

Executor— Action  on  Bond— Relator.— Under  the  for- 
mer provision  of  the  statute  concerning  executor's 
bonds,  1  Rev.  Code,  ch.  IM,  i  21,  an  action  cannot  be 
maintained  on  an  executor's  bond,  at  the  relation 
of  an  assignee  of  a  legatee  of  a  decree  for  a  legacy  ; 
such  action  can  only  be  maintained  at  the  relation 
of  the  person  who  has  the  leoal  right  to  the  debt. 
Burnett  v.  HarwelL  3  Leigh  96  [89]. 

In  an  action  on  the  official  bond  of  an  executor 
against  one  of  his  sureties  to  recover  the  amount  of 
a  decree  against  the  executor  rendered  in  favor  of 
the  trustee  of  a  woman,  the  trustee  is  the  proper  re- 
lator in  the  action.  Calahan  v.  Depriest,  13  Qratt. 
274. 

If  the  obligor  of  a  bond  take  out  administration 
to  the  obligee,  and  dies,  the  administrator  de  bonis 
*M  of  the  obligee  may  maintain  an  action  for 
such  debt  against  the  executor  of  the  obligor.  And 
so  If  the  debtor  administrator  Is  removed  from  his 
office  the  action  may  be  maintained  against  him  by 
the  administrator  de  bonis  non  of  the  obligee.  Ut- 
terback  v.  Cooper,  28  Gratt  888. 

1  Parties. 

Bond  of  Bxocntor— Action— Parties.— All  the  sure- 
ties in  the  official  bond  of  an  executrix  should  be 
parties  to  a  suit  by  legatees  for  distribution,  or  a 
SQfflcient  reason  should  be  shown  for  failing  to  make 
them  parties,  before  a  decree  is  made  against  one 
of  them.   Hutcherson  v.  Plgg,  8  Gratt  220. 

All  the  sureties  in  the  official  bond  of  an  execu- 
trix, should  be  parties  to  a  suit  by  legatees  for  dis- 
tribution, or  a  sufficient  reason  should  be  shown 
for  failing  to  make  them  parties,  before  a  decree 


is  made  against  one    of    them.    Hedrlck  v.   Hop- 
kins, 8  W.  Va.  107;  Hutcherson  v.  Pigg,  8  Gratt 


After  a  Judgment  against  an  executor,  and  a  re- 
turn of  "no  effects,"  on  an  execution  against  the 
goods  and  chattels  of  his  testator,  a  suit  in  eq- 
uity may  be  brought  for  a  discovery  ot  the  assets, 
to  which  suit  the  securities  of  the  executor  and  all 
other  persons  (however  remotely  concerned  in 
Interest),  against  whom  a  decree  can  be  rendered, 
ought  to  be  made  defendants.  Clarke  v.  Webb,  8  H. 
&  M.8. 

3.  NBCB88ABT  ALLSOATTONS. 

3alt  on  AdmlnUtratlon  Bond— Necessary  Allegations 
— AssltBoieat  of  Broach.— In  a  suit  on  an  administra- 
tion bond,  if  no  breach  of  the  condition  of  the  bond 
be  stated  in  the  declaration,  or  by  an  assignment  of 
breaches  in  some  other  part  of  the  record,  a  judg- 
ment upon  it  is  erroneous,  and  must  be  reversed. 
Ward  V.  Fairfax,  4  Munf .  494. 

Action  against  Joint  OMIgors—5ary|yor— Allega- 
tions.—In  an  action  against  the  representatives  of 
one  of  two  joint  obligors  in  a  bond,  dated  in  1788.  it  is 
essential  to  state  in  the  declaration  that  the  obligor 
survived  his  companion.  Braxton  v.  Hllyard,  8 
Munf.  49. 

In  an  action  against  the  representatives  of  a  per- 
son deceased,  on  a  Joint  covenant  entered  into 
before  the  act  "concerning  partitions  and  Joint 
rights  and  obligations"  (1  Rev.  Code  31)  if  it  appear 
from  the  declaration  that  one  of  the  joint  covenant* 
ors  survived,  it  is  a  radical  defect  Atwell  v.  Mil- 
ton, 4  H.  ft  M.  258. 

C  executes  a  bond  to  H,  executor  of  £,  and  com« 
mlssioner  under  a  decree  of  the  circuit  court  of  H, 
in  the  case  of  H  and  B,  with  conditions  reciting  that 
C  has  borrowed  of  H,  executor  and  commissioner 
as  aforesaid,  the  sum  of,  etc.,  ot  the  money  of  his 
testator's  estate,  which,  by  the  decree  aforesaid,  he 
is  authorized  to  put  out  at  interest  etc.  In  an  action 
on  this  bond  by  H  against  C,  not  averring  any  order 
of  the  court  authorizing  H  to  collect  the  money 
upon  demurrer,  held^  the  declaration  is  sufficient 
Cabell  V.  Cox,  27  Gratt  182  ;  Wells  v.  Hughes,  89  Va. 
647,  16  S.  E.  Rep.  669. 

Declaration  on  Bond  of  Bxecotor— Formal  Dofects.— 
Upon  an  obligation  to  A.  by  the  name  of  executor  of 
B.  the  action  should  be  brought  by  A.  in  his  Individ- 
ual character,  and  he  ought  regularly  to  declare  in 
the  debet  and  detinet ;  but  though  the  declaration  be 
In  the  detinet  only,  it  will  not  be  held  bad  for  this 
cause.  The  allegation  of  the  debet  Is  such  mere 
matter  of  form,  that  the  omission  will  be  disre- 
garded even  on  special  demurrer.  Bailey  v.  Beck- 
with,  7  Leigh  604. 

Bond  of  Executor— Action— Execution— Pomal  De- 
fects.—In  an  action  ux>on  the  official  bond  of  an  exec- 
utor against  himself  and  his  sureties  for  devasta- 
vit upon  the  plea  of  conditions  performed,  the 
execution  which  Issued  on  the  decree  de  bonis  teeta- 
toris,  directed  the  sheriff  to  levy  the  debt  of  goods 
and  chattels  of  B,  executor  of  L,  Instead  of  the  goods 
and  chattels  of  L  in  the  hands  of  B  to  be  adminis- 
tered. This  is  an  error  of  form  and  not  of  substance, 
and  the  execution  having  been  returned,  "no  assets 
in  the  executor's  hands,"  and  no  motion  having 
been  made  to  quash  it,  it  must  be  regarded  in  this 
suit  as  an  execution  against  the  executor  as  such, 
and  not  in  his  own  right  Beale  v.  Botetourt  10 
Gratt  278. 

Where  two  obligors  are  sued,  and  both  die  pend- 
ing the   proceedings,   though  it  is  not   expressed 
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wblcb  of  them  died  first,  on  a  set  fa.  a^aiust  tlie  j 
admlDlstrator  of  one  of  them,  who  does  not  demur 
to  the  sci.  fa,  nor  plead  a  variance  between  it  and 
the  proceedln^rs  on  which  it  issued,  but  pleads  to 
issue,  it  must  be  understood  that  the  other  obllffor 
died  first,  and  that  the  action  survived  against  the 
oblisror,  asrainst  whose  representative  the  «d./a.  was 
su'ed  out.    Hamlin  v.  Atkinson,  6  Rand.  574. 

Administration  Bond— /laterial  Defects.— In  a  suit 
upon  an  administration  bond,  if  the  declaration 
does  not  show  that  the  plaintiffs  sue  as  Justices  of 
the  court,  it  is  a  fatal  defect,  and  the  administra- 
tion bond  cannot  be  riven  in  evidence.  Cabell  v. 
Hardwick,  1  Call  SOI  [846]. 

Declaration  on  Bond  of  Executor— Variance.— A 
declaration  on  an  executorial  bond  which  allesres 
the  recovery  of  a  judsrment  de  bonis  /««totori«afirainst 
an  executor  and  an  execution  issued  thereon,  with 
return  of  nulla  bona,  is  not  sustained  by  the  intro- 
duction of  a  judgment  against  the  executor  de  bonis 
jfTopriis.    State  v.  Seabrlffht,  IK  W.  Va.  690. 

4.  Plea. 

Bond  of  Administrator— Action— Plea.— Debt  on  bond 
by  C.  S.  arainst  W.'s  administrator:  defendant  takes 
oyer  on  the  bond,  which  was  a  bond  executed  by  H. 
and  four  others,  of  whom  W.  was  one,  and  then 
pleads  in  bar,  that  W.  and  three  of  the  other 
obliffors  were  sureties  for  H.  the  first  obliffor,  and 
that  those  three  other  sureties  required  plaintiff  to 
brinff  suit  on  the  bond  promptly,  according  to 
statute,  1  Rev.  Code,  ch.  116,  sec.  6,  7.  8,  but  plaintiff 
did  not  bring  suit,  as  required,  within  a  reasonable 
time,  and  when  she  did  bring  suit,  those  three  other 
sureties  pleaded  plaintiff's  failure  to  bring  suit 
promptly,  in  bar  of  her  action  against  them,  and  on 
that  plea,  judgment  was  given  for  those  three 
sureties;  upon  general  demurrer  to  this  plea.  Held, 
the  matter  pleaded  is  a  bar  to  plaintiff's  action 
against  W.*s  administrator.  Wright  v.  Stockton,  5 
Leigh  lU  [158]. 

P.  EQUITABLE  RELIEF. 

Bond  of  Personal  Representative— Relief  In  Equity. 

—If  a  decree  be  pronounced,  by  a  superior  court  of 
chancery,  against  an  executor,  in  a  suit  brought 
against  him  and  his  securities:  but  without  charg- 
ing, or  exonerating  them  by  such  decree:  and  the 
executor  remove  out  of  the  commonwealth,  without 
satisfying  the  same:  a  second  suit  may  be  brought 
against  him  and  them,  in  the  superior  court  of 
chancery  of  any  other  district  in  which  the  securi- 
ties reside,  to  get  satisfaction  from  them.  Crutcher 
V.  Crutcher,  4  Munf.  457;  Turner  v.  Chlnn,  1  H.  &  M. 
68;  Gordon  v.  Justices,  1  Munf.  1;  Catlett  v.  Carter, 
2  Munf.  24:  Meade  v.  Brooking.  8  Munf.  548;  Hairston 
V.  Hughes,  8  Munf.  568. 

Where  a  suit  is  brought  against  an  executor  and 
his  sureties,  and  the  executor  confesses  assets,  it  Is 
competent  for  a  court  of  equity  to  decree  immedi- 
ately against  the  executor:  and  that  liberty  should 
be  reserved  to  the  creditor  to  proceed  against  the 
sureties  by  motion,  if  it  should  become  necessary. 
Jones  V.  Hobson,  2  Rand.  488. 

Where  an  executor  dies  without  any  personal 
representative,  a  court  of  equity  may,  at  the  suit  of 
a  legatee,  and  without  any  previous  suit  having 
been  brought  against  the  executor  to  convict  him  of 
a  devastavit,  convene  the  securiti^  of  the  executor, 
or  their  representatives,  and  the  persons  who  would 
be  interested  in  any  estate  which  the  executor  may 
have  left,  and  make  the  securities  liable  for  any 
misapplication  or  wasting  of  the  assets  which  shall 


be  established   In   the  progress  of  such  salt  in 
chancery.    Spottswood  v.  Dandrldge,  4  Munf.  389. 

In  a  suit  upon  an  administration  bond  for  the  ben- 
efit of  distributees  (two  of  whom  were  the  admin- 
istrators), judgment  was  rendered  against  the 
executors  of  the  security  only,  for  the  amount  of 
the  Inventory.  On  a  bill  in  equity  to  enjoin  this 
judgment.  It  appearing  by  an  sxpart^  settlement  in 
a  county  court,  that  a  considerable  part  of  the  es- 
tate had  been  bona  Me  disbursed  by  that  adminis- 
trator; and  partly,  to  some  of  the  distrlbntees, 
relief  was  given,  though  no  defence  had  been  made 
at  law.    Wall  v.  Oressom,  4  Munf.  110. 

When  an  administrator  sells  personal  property  of 
his  intestate,  and  takes  bonds  therefor,  this  is  aeon- 
version  of  the  assets  of  the  estate,  and  he  becomes 
liable  as  administrator  to  account  for  the  amount  of 
the  sales;  the  bonds  become  his  individual  property, 
and  pass  to  his  administrator  at  his  death.  Estill  v. 
McClintic.  11  W.  Va.  899;  Bowden  v.  Taggart  3  Munf. 
518;  Wemick  v.  McMurdo.  5  Rand.  61.  Yet  under 
some  circumstances,  where  It  appears  that  the  ad- 
ministrator acted  in  good  faith  and  with  prudence, 
a  court  of  equity  may  grant  him  relief.  Hoke  t. 
Hoke,  12  W.  Va.  427. 

"Bonds  taken  by  an  executor  or  administrator  for 
property  belonging  to  the  estate  of  his  decedent  and 
lawfully  sold  by  him  and  remaining  uncollected  at 
the  time  of  the  death  of  such  executor  or  adminis- 
trator, may  be  claimed  in  equity  by  the  administra- 
tor de  bonis  non."  And  his  right  to  recover  will 
depend,  as  we  have  seen,  upon  the  circumstances  of 
the  case.  Hinton  v.  Bland.  81  Va.  588;  Tyler  v.  Nel- 
son. 14  Qratt.  214;  Clarke  v.  Wells.  6  Gratt.  475: 
Heffernan  v.  Grymes,  2  Leigh  512. 

In  a  suit  in  chancery  by  the  purchaser  of  land  for 
the  purpose  of  compelling  the  execution  to  himself 
of  a  deed  by  a  trustee  for  land  sold  under  a  deed  of 
trust,  and  to  have  a  decree  over  against  the  admin- 
istrator of  the  first  assignor  of  the  bond  secured  by 
the  said  deed  of  trust  for  the  unpaid  balance  due  on 
said  bond,  the  bill,  in  order  to  authorize  a  decree 
against  the  administrator,  must  allege  and  the 
proof  must  show  that  assignee  used  due  diligence  to 
collect  the  debt  from  the  original  debtor.  He  must 
either  show  that  he  has  diligently  pursued  his  rem- 
edy against  the  original  debtor,  without  avail,  or  a 
reason,  good  and  sufficient,  why  he  has  not  done  sa 
Atherton  v.  Hull,  12  W.  Va.  170;  Thompson  v.  Govan, 
9  Gratt.  696. 

W,  administrator  of  G,  assigns  the  bond  of  T  to 
the  executors  of  H,  in  discharge  of  a  debt  due  from 
G  to  H.  The  executors  of  H  sue  T,  and  recover  a 
Judgment  upon  the  bond:  and  he  thereupon  enjoins 
it  on  the  ground  that  G  was  indebted  to  him  for  a 
legacy  left  by  R,  of  whom  G  had  been  executor. 
Held,  that  the  executors  of  H  are  entitled  to  be  sub- 
stituted to  the  rights  of  T  against  G's  estate;  and 
are  not  confined  to  their  remedy  upon  the  assign- 
ment of  W.    Braxton  v.  Harrison,  11  Gratt  30l 

G.  DEFENCES. 

1.  Statute  of  Limitations. 

Bond  of  Administrator— Defenoe— Statute  of  Uadta- 
tlons.— In  a  suit  on  an  administrator's  bond  to  re- 
cover against  the  principal  and  sureties  therein,  the 
limitation  is  ten  years  from  the  return  day  of  the 
execution  on  the  plaintiff's  claim,  if  Judgment  has 
been  obtained  on  his  claim;  and  if  not,  then,  it  Is 
ten  years  from  the  time  the  administrator  shall 
have  been  ordered  by  the  court,  acting  upon  his 
account,  to  pay  the  claim  of  the  plaintiff.  Hoge  v. 
Vintroux,  21  W.  Va.  1;  W.  Va.  Code,  ch.  104,  SS  6. 7. 
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The  sutute  itself  presciil>e8  the  time  within  which 
an  action  may  be  broaffht  against  the  sureties  on 
an  executor's  bond,  which  is  ten  years  after  the 
rigbt  to  brinflr  the  same  shall  have  first  accrued. 
And  it  further  provides,  that  the  riirht  of  a  person 
obtained  by  execution  acainst  the  executor,  or  to 
whom  payment  or  delivery  of  estate  in  the  hands 
of  the  executor  shall  be  ordered  by  a  court  actiuff 
npon  his  account,  shall  be  deemed  to  have  first 
accrued  from  the  return  day  of  such  execution,  or 
from  the  time  of  the  riffht  to  require  payment  or 
delivery  upon  such  order,  whichever  shall  happen 
first.  Code  1873,  ch.  140,  H  8«  9:  Sbarpe  v.  Rockwood, 
78Va.24;  McCormick  v.  Wrlffht,  70  Va.  624;  Leake 
V.  Leake.  75  Va.  798. 

In  an  action  on  the  official  bond  of  an  administra- 
tor, the  statute  of  limitations  does  not  beffin  to  run 
in  favor  of  the  sureties  of  the  administrator  until 
the  return  day  of  an  execution  against  him,  or  from 
the  time  of  the  riirht  to  require  payment  under  an 
order  of  court  actiuff  on  the  accounts  of  such  per- 
sonal representative.  Bobertson  v.  Gillenwaters, 
tt  Va.  116, 7  S.  E.  Rep.  371:  McCJormick  v.  Wriffht,  79 
Va  585:  Sharpe  v.  Rockwood,  78  Va.  24. 

2.  TBANSrBB  OF  LlABILTTT. 

Bond  of  Pidaclary— Defence— Transfer  of  Indebtad- 
■SM.— A  fiduciary  cannot  transfer  his  mere  indebt- 
edness in  one  capacity  to  himself  in  another 
capacity  so  as  to  exonerate  his  sureties  in  the  one 
and  throw  the  burden  upon  his  sureties  in  the  other. 
To  make  the  transfer  valid  it  must  consist  of  some- 
thluff  more  than  a  naked  liability;  it  must  be  sub- 
stantial assets  if  made  by  an  Insolvent  fiduciary. 
Gilmer  v.  Baker,  84  W.  Va.  08. 

Executor—  auardlwi — Transferrlnff  Indebtedness.— 
An  executor  cannot  transfer  his  indebtedness  as 
executor  lo  himself  as  ffuardian,  so  as  to  exonerate 
his  sureties  as  executor  from  liability  to  the  leffatee 
for  the  amount  Smith  v.  Qreffory,  80  Gratt  848; 
Utterback  v.  Cooper,  88  Gratt.  871 ;  Barton's  Ch.  Pr. 
(2d  Ed.)  718,  748,  846:  Caskie  v.  Harrison,  70  Va.  01: 
Gilmer  v.  Baker.  84  W.  Va.  08;  Board  v.  Cain,  28  W. 
Va.T7a 

Bond  of  Administrator— Action— Defence— Transfer 
•f  Assets.— If  a  decree  of  court  takes  property  out  of 
the  hands  of  an  administrator  and  places  it  in  his 
hands  as  commissioner  of  the  court  the  sureties  of 
the  administrator  are  thereby  as  completely  dis- 
charffed  from  liability  as  they  would  be  if  the 
admiDi&trator  and  commissioner  were  different 
persons,  and  the  former  had  delivered  the  property 
to  the  latter  under  the  said  decree.  Odell  v.  Howie, 
77  Va.  aoi ;  Andrews  v.  Avory,  14  Gratt  220. 

If  an  administratrix  settles  her  accounts  as  such, 
in  which  a  balance  is  found  due  to  the  estate  of  the 
intestate,  and  then  she  qualifies  as  ffuardlan  of  the 
infani  children  of  the  intestate,  and  receives  their 
distributive  shares  into  her  hands,  the  sureties  in 
the  administration  bond  are  absolved  from  the 
claim  of  the  distributees,  and  the  sureties  in  the 
imardlan*sT>ond  are  bound  to  them.  Myers  v.  Wade, 
6  Rand.  444. 

a  EVIDENCE. 

Jodgment  •gainst  Executor  Not  Evidence  affalnst 
^oKty.— A  verdict  and  Judgment  against  an  exec- 
utor or  administrator  are  not  conclusive  evidence 
against  his  surety;  nor  are  they  conclusive  even 
against  the  party  against  whom  they  are  rendered, 
unless  they  are  pleaded  as  an  estoppel;  per  Tucksb, 
P.   Craddock  v.  Turner.  0  Leigh  110. 

Bond  of  Executor— Declaration— Evidence— Variance. 
~A declaration  on  an  executorial  bond  which  alleges 


the  recovery  of  a  Judgment  (k  bonii  UttatorU  against 
an  executor  and  an  execution  issued  thereon,  with 
return  of  nulla  bona,  is  not  sustained  by  the  intro- 
duction of  a  Judgment  against  the  executor  d*  bond 
proprtt*.    State  v.  Seabright  15  W.  Va.  SOa 

Attlon  for  Devastavit— When  Parol  Evidence  Inad- 
missible.—In  an  action  for  a  devastavit  by  a  creditor 
of  a  testator  against  the  executor  and  his  sureties, 
the  settled  account  of  the  executor  was  Introduced, 
which  showed  a  credit  to  the  executor  of  money 
paid  a  legatee.  The  executor  proposed  to  show  by 
parol  proof,  that  the  legatee  paid  was  not  the  legatee 
of  his  testator,  but  of  a  person  of  whom  his  testator 
was  executor,  and  had  received  sufficient  assets  to 
pay  the  legacy,  but  had  not  done  it  Held,  the  fact 
of  such  a  legacy,  and  that  the  executor's  testator 
was  the  executor,  should  be  proved  by  the  will  and 
the  record  of  hisqaalification;  and  parol  evidence 
was  inadmissible  for  that  purpose.  Millers  v.  Cat- 
lett  10  Gratt  477. 

Action  on  Joint  Bond— Witness— Competency.— In  an 
action  on  a  Joint  bond  against  the  personal  repre- 
sentative of  a  deceased  obligor,  a  surviving  obligor  is 
an  incompetent  witness  for  the  defendant  Brown 
V.  Johnson,  18  Gratt  044. 

In  an  action  of  debt  by  W  for  the  use  of  G,  against 
the  executor  of  M,  upon  two  bonds  purporting  to  be 
executed  by  M  and  R,  the  executor  pleads  non  est 
/actum,  and  payment.  The  only  proof  of  the  execu- 
tion of  the  bonds  by  M,  is  proof  of  an  acknowledg- 
ment by  M  to  an  agent  of  G,  made  after  the 
assignment  to  G:  and  the  proof  as  to  the  payments 
made  by  R  to  G  in  the  lifetime  of  M.  Held,  G  is  not 
a  competent  witness  under  the  statute  to  testify  in 
his  own  behalf.    Morris  v.  Grubb,  30  Gratt  280. 

L  DECREE. 

Administrator— Bond— Decree— Effect— An  adminis- 
trator with  the  will  annexed  is  substantially  the 
same  as  the  executor  named  in  the  will:  and  he  has 
the  same  powers  and  is  subject  to  the  same  duties 
and  liabilities;  and  a  decree  against  a  domiciliary 
executor  binds  every  executor  of  the  saike  will  in 
every  Jurisdiction,  rendering  him  liable  on  his  offi- 
cial bond  for  failure  to  comply  with  the  terms  of  the 
decree.  Garland  v.  Garland,  84  Va.  181,  4  S.  E.  Rep. 
834. 

Administrator— Bond— Insufficient  Verdict  —Debt  on 
bond  against  administrator:  issues  Joined  on  pleas 
of  payment  and  fully  administered:  verdict  for 
plaintiff  on  first  issue,  and  on  the  last,  ''that  assets 
more  than  sufficient  to  pay  the  debt  etc.,  came  to 
defendant'shands  to  be  administered."  Held,  ver- 
dict on  last  issue  iuHufflclent  to  found  Judgment  ds 
bonis  testatoris.  Sturdivant  v.  Raio  es,  1  Leigh  527  [481  ] . 

Debt  on  bond  against  administratrix:  plea,  fully 
administered:  verdict  in  general  terms,  that  de- 
fendant has  not  fully  administered:  and  judgment 
thereupon  for  the  debt  demanded,  to  be  levied  d« 
bonis  testatoris.  Held,  the  verdict  is  insufficient  to 
warrant  the  Judgment  Brizendine  v.  Tisdale,  6 
Leigh  54  [51]. 

IV.  BOND5  OP  SHERIFFS. 

A.  NECESSITY  FOR. 

5berlff— <leneral  and  5peclal  Bonds— Extent  of  Lla- 
Mllty  Thereon.— It  was  the  duty  of  the  county  court 
under  section  40,  ch.  77.  Acts  1877,  to  require  the 
sheriff  elect,  in  1880,  before  entering  upon  the  dis- 
charge of  the  duties  of  his  office,  to  give,  in  addition 
to  his  bond  as  collector  of  the  state  and  county 
taxes,  a  special  bond,  with  approved  security,  in  a 
penalty  equal  to  double  the  amount  of  school  money 
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which  mlffht  probably  come  Into  his  hands  for 
school  purposes  darinir  his  term  of  office,  and  such 
special  bond  was  for  the  purpose  of  completely 
securlnff  the  school  funds;  and  the  sureties  on  the 
former  ffeneral  bond  cannot  be  held  liable  for  any 
default  committed  by  such  sheriff  under  such  spe- 
cial school  bond.  Board  of  Education  y.  Rader,  42 
W.  Va.  178,  24  S.  £.  Rep.  680;  Board  of  Education  y. 
Rader,  42  W.  Va.  182.  24  S.  E.  Rep.  082. 

5bei1ff— Failure  to  Give  Bond— Bffect— If  two  of  the 
persons  nominated  to  the  ffovernor  by  a  county 
court,  have  successively  been  commissioned  to  exe- 
cute the  office  of  the  sheriff  in  such  county,  anVl 
each  has  failed  to  crive  bond  within  the  time  pre- 
scribed by  law,  the  irovernor,  with  advice  of  council, 
cannot  thereupon  commission  the  person  who  was 
commissioned  in  the  first  instance.  Bowers  v.  Mil- 
lar, 8  Munf .  402. 

Sheriff— New  Bond— Notice  of  Reqiilroaient.-rWhere 
'a  sheriff  has  been  reffularly  elected,  and,  havinff 
qualified  and  ffiven  bond  as  required  by  law,  has 
assumed  the  duties  of  his  office,  such  office  cannot 
be  declared  vacant  by  the  county  court,  under  sec- 
tion 20  of  chapter  10  of  the  Code,  for  failure  to  give 
a  new  or  additional  bond  to  that  already  given, 
when  so  required  by  said  court,  until  he  is  notified 
of  such  requirement  SUte  v.  Shank,  86  W.  Va.  828. 
14  S.  £.  Rep.  1001. 

Sheriff— Failure  to  Olve  New  Bond— Effect.- Where 
the  office  of  sheriff  is  declared  vacant  for  failure  on 
the  part  of  the  sheriff  to  give  a  new  or  additional 
bond  when  so  required  by  the  county  court,  and 
another  person  is  appointed  by  said  court  to  fill  the 
vacancy  so  declared,  and  proceedings  in  the  nature 
of  a  writ  of  9^0  toarranto,  are  instituted  by  the  sheriff 
so  deprived  of  the  office  against  the  person  appointed 
to  fill  the  vacancy  so  declared,  and  the  latter 
declines  to  make  any  defence  to  said  proceeding,  the 
circuit  court  cannot  admit  the  county  court  as  a 
defendant  against  said  proceeding.  State  v.  Shank, 
86  W.  Va.  223.  14  S.  £.  Rep.  1001. 

Sergeant  as  Receiver— Official  Bond  as  Security.— If 
the  sergeant  of  the  city  in  which  the  property  is 
located,  is  appointed  the  receiver,  it  is  not  necessary 
to  require  him  to  give  security  for  the  faithful  per- 
formance of  his  duty,  as  it  is  covered  by  his  official 
bond.  Code  of  1878,  p.  1124,  ch.  174,  S  6.  Moran  v. 
Johnston,  26  Gratt  108. 

B.  VALIDITY. 

Sheriffs  Bond— Validity— B5Mntials.—in  the  obliga- 
tory part  of  the  sheriff's  bond,  the  obligors  acknowl- 
edged themselves  to  be  held  and  firmly  bound  to  the 
Commonwealth  of  Virginia,  in  a  certain  sum,  for 
the  payment  of  which,  to  the  treasurer  of  the  said 
Commonwealth,  they  bound  themselves,  etc.,  the 
condition  was,  that,  if  the  said  sheriff  should  well 
and  truly  collect  and  account  for  certain  taxes,  etc.. 
and  pay  the  same  to  the  treasurer  of  this  Common- 
wealth, for  the  use  of  the  said  Commonwealth,  then, 
etc. :  this  was  held  to  be  a  good  bond,  and  a  Judgment 
in  an  action  of  debt  thereon  was  sustained.  Wlnslow 
V.  Com..  2  Hen.  &  M.  469. 

Bond  of  Deputy— Validity— Essentials.— The  bond  of 
a  deputy  is  not  avoided  by  the  fact,  that  the  county 
court  did  not  enter  of  record  that  he  was  a  man  of 
honesty,  probity  and  good  demeanor;  and  that  he 
did  not  take  the  several  oaths  required  by  law  to  be 
taken  by  the  deputy  sheriffs.  Cecil  v.  Early,  lOGratt 
108. 

Sheriff— Bond— Formal  Defects.— An  official  bond  of 
a  sheriff  conditioned  for  the  faithful  discharge  of 


the  duties  of  his  office  binds  the  sureties  to  answer 
for  moneys  collected  by  the  said  sheriff  which  he 
failed  to  pay  over;  and  this  is  true  although  fach 
bonds  omitted  the  condition  to  account  and  par 
over  as  required  by  law  all  moneys  which  may  come 
into  his  hand  by  virtue  of  his  office,  such  condition 
being  required  by  S  6,  ch.  10  of  the  W.  Va.  Code,  p.  n. 
State  V.  Hill,  17  W.  Va.  462. 

Bondof  Sheriff— BstoppeL— If  a  bond  recite  a  fact, 
though  the  fact  recited  be  a  matter,  which  ought 
regularly  to  appear  of  record,  the  parties,  obligors 
in  the  bond,  will  be  estopped  from  denying  the 
truth  of  such  recitaL  Thus  if  the  bond  recites  that 
a  certain  person  was  sheriff  and  a  certain  other  per- 
son his  deputy,  though  these  facts  appear  of  record. 
yet  they  need  not  be  proven  in  a  suit  on  such  bond 
otherwise  than  by  the  production  of  the  bond;  for 
the  obligors  in  it  are  estopped  from  denying  tbe 
truth  of  the  recital.  Cox  v.  Thomas,  9  Gratt.  SZO: 
Bank  v.  Fleshman,  22  W.  Va.  817. 

M.  was  elected  sheriff  of  S.  in  1854  and  gave  bond 
as  such.  In  July,  1866,  he  gave  bond  under  the  act 
of  March  16,  1856,  extending  the  time  for  which 
sheriffs  should  hold  office  to  Jan.  1,  1857.  In  May. 
1856,  he  was  re-elected  sheriff  for  a  regular  term  of 
two  years  commencing  Jan.  1,  1867,  but  he  did  not 
give  his  official  bond  under  that  election  within  flO 
days  after  his  election,  nor  until  Jan.  12, 1867,  when 
it  was  executed  by  himself  and  his  sureties.  This 
bond,  reciting  his  election  for  two  years  from  Jan. 
1, 1867,  was  acknowledged  and  recorded,  and  he  was 
permitted  by  the  court  to  qualify  and  act  as  sheriff. 
Held,  that  the  sureties  of  M.,  in  his  last  bond  were 
estopped  by  its  recitals  from  densring  that  M.  was 
sheriff,  and  that  the  bond  was  binding  on  them. 
Monteith  v.  Com.,  16  Gratt.  172. 

Bond  of  Deputy— Estoppel.— The  sureties  of  a  deputy 
in  his  bond  to  the  high  sheriff  for  the  faithful  dis- 
charge of  his  duties,  are  estopped  thereby  from 
denying  that  their  principal  was  deputy,  unless  the 
bond  is  invalid.  Cecil  v.  Early.  10  Gratt.  198.  See 
monographic  note  on  "Estoppel"  appended  to  Bower 
V.  McCormick.  28  Gratt.  310. 

When  the  court  has  cognizance  of  the  subject- 
matter,  or  capacity  to  take  a  bond,  and  takes  a 
bond  which  on  its  face  is  valid,  but  contains  a 
recital  of  facts  necessary  to  its  validity,  as  in  the 
cases  of  the  election  and  induction  into  office  of  a 
sheriff,  the  presence  of  the  justices  named  as  obli- 
gees, and  the  like,  the  obligors  shall  be  estopped 
from  denying  the  truth  of  such  recitals.  Gibson  v. 
Beckham,  16  Gratt.  821. 

Sheriff  —  notion  against  —  Defence  —  Estoppel.  —  A 
county  court  having  laid  the  county  levy,  and 
directed  the  sheriff  to  pay  certain  claims  upon  the 
county  out  of  it,  and  the  sheriff  having  received  the 
commissioner's  book  and  proceeded  to  collect  the 
levy  as  far  as  it  could  be  collected,  and  returned  a  list 
of  insolvents  ;  upon  a  motion  by  one  of  the  creditors 
of  the  county,  whose  claim  was  directed  to  be  paid 
out  of  the  levy,  against  the  sheriff  and  his  sureties 
on  his  official  bond  to  recover  the  amount,  it  is  not 
competent  for  the  defendants  to  object  that  the 
coun  ty  court  was  not  legally  constituted  to  be  author- 
ized to  lay  the  levy  when  it  was  done  ;  nor  can  they 
object  that  the  commissioner's  book  was  irregularly 
made  out  and  not  properly  authenticated.  Cook  v. 
Hays,  9  Gratt.  142. 

Sheriff — Qualification-  Record  Coodosive.  —  Upon 
the  qualification  of  a  sheriff  the  record  of  the 
county  court  after  reciting  his  election,  states,  "that 
he  appeared  in  court  and  took  the  several  oaths  pre- 
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scribed  by  law,  and  entered  into  and  acknowledired 
a  bond  in  the  penalty  of  860.000  with  (naminff  ten 
persons)  bis  secnritles,  conditioned,  etc.  In  the 
absence  of  fraud  tbe  record  is  conclnsive  tbat  tbe 
bond  was  properly  executed  by  the  parties  whose 
names  are  to  it    Calwell  y.  Ck>m..  17  Gratt.  891. 

The  record  of  the  county  court  states  that  F,  a 
sheriff  who  had  been  required  to  ffive  a  new  bond. 
'*thls  day  appeared  in  court  and  executed  and 
acknowledged  such  new  bond,  and  the  security 
thereto  beinsr  considered  sufficient  by  the  court,  the 
same  is  ordered  to  be  certified.**  In  the  absence  of 
fraud,  this  record  is  conclusive  that  the  bond  was 
properly  executed  ;  and  evidence  will  not  be  ad- 
mitted to  contradict  it    Vausrhn  v.  Com.,  17  Gratt 


5herlff— Defective  Bond— Remedy  in  Equity.— A  bond 
given  by  a  sheriff,  through  mistake,  for  the  taxes 
imposed  under  an  expired  law  will  not  bind  the 
sureties,  for  those  of  the  true  year:  the  common- 
wealth's remedy  is  by  action  asrainst  the  sheriff. 
Branch  v.  €k>m.,  2  Call  428  [510]. 

If  an  official  bond,  riven  by  a  sheriff  and  his  sure- 
ties, before  the  act  of  1786,  be  so  worded  as  not  to  be 
joint  and  several,  but  joint  only;  a  court  of  chan- 
cery is  the  proper  tribunal  to  give  the  sureties  re- 
lief airainst  the  estate  of  the  sheriff  after  his  death; 
Qpon  their  being*  compelled  to  pay  a  sum  of  money 
for  a  delinquency  of  such  sheriff  In  his  lifetime. 
Monntjoy  v.  Banks,  6  Munf .  387. 
C  LIABILITY  ON  BOND. 

1.  lKGKRsaAii.-r-A  sheriff  is  liable  on  his  official 
bond  for  all  acts  done  colore  officii;  he  is  also  liable 
dtUiter  though  not  criminalUer,  for  all  the  acts  of 
his  deputies  colore  officii,  and  is  liable  therefor  in 
(hesame  form  of  action  as  if  they  had  been  actually 
committed  by  himself.  Lucas  v.  Locke,  1 1 W.  Va.  81 ; 
SangBter  v.  Com.,  17  Gratt  124;  W.  Va.  Code,  p.  542, 
i  4;  Mosby  v.  Mosby,  OGratt  684:  James  v.  McCubbin, 
2  Call  [274]  281;  County  Justices  v.  Fulkerson,  21 
Gratt  1^ 

5lierlft-<]eiieral  Bond— UaMlity.— The  general  bond 
of  a  sheriff  Is  liable  for  all  state  and  county  taxes 
levied  for  any  purpose  by  state  and  county  author- 
ity. State  V.  Poling,  44  W.  Va.  812,  28  S.  E.  Rep.  OSa 
Sheriff  D«  Facto— Llabinty  for  Taxes  Collected.— He 
who  is  d4  facto  sheriff,  and  as  such  collects  the  taxes, 
and  iwrforms  the  other  duties  of  his  office,  is  liable 
on  his  official  bond  for  the  amount  of  those  taxes, 
and  all  other  moneys  collected  by  him  by  virtue  of 
his  office,  and  for  all  breaches  of  his  duty  as  sheriff. 
Douglass  V.  Stumps,  5  Leigh  [307]  48a 

5kertff— 5peclal  Bond— Liability.  —  The  additional 
bond  required  of  the  sheriff  under  section  46,  ch.  45, 
Code,  covers  all  school  funds  which  may  be  collected 
by  him.  or  come  to  his  hands  to  be  disbursed  for 
scbool  purposes,  including  district  levies  and  the 
distributive  share  of  the  general  fund.  State  v. 
Poling.  44  W.  Va.  312,  28  S.  E.  Rep.  980. 

Sheriff— Connty  Levy— Liability  for.— The  sheriff  and 
his  sureties  in  office  when  the  county  levy  is  laid,  are 
retpoDslble,  at  the  end  of  six  months  from  the  date 
of  the  levy,  to  all  of  the  creditors  of  the  county  pro- 
vided for  by  it  though  the  sheriff  has  not  collected 
the  money,  or  any  part  of  it  Ballard  v.  Thomas,  19 
Gratt  14. 

Sheriff— Bond— Poor»Rate5— Liability.— The  sheriff 
was  bound,  formerly,  to  collect  the  poor-rates,  if 
appointed  by  the  overseers  of  the  poor,  but  not 
otherwise:  and  the  sureties  to  his  official  bond  were 
responsible  for  them.  The  law,  as  it  now  stands, 
makes  it  the  official  duty  of  the  sheriff  to  collect  the 


poor-rates    in   all  cases.     Munford    v.   Nottoway 
County,  2  Rand.  818. 

In  an  action  on  the  official  bond  of  a  sheriff  for 
failure  to  levy  an  attachment  the  declaration  should 
aver  that  judgment  was  obtained  and  the  amount 
thereof;  also  that  the  property  to  be  levied  on  was 
of  some  value  and  that  the  plaintiff,  by  reason  of  the 
failure  to  make  the  levy,  suffered  damage.  Com.  v. 
Fry,  4  W.  Va.  721. 

Executions— Presanii>tlon  as  to.— When  an  execution 
is  placed  in  the  hands  of  a  sheriff,  the  presumption 
of  law  is  that  he  has  levied  It  and  made  the  money; 
and  in  the  absence  of  evidence  that  he  did  not  levy 
it  he  and  his  sureties  will  be  liable  for  the  debt  to 
the  creditor.  O'Bannon  v.  Saunders,  24  Gratt  188; 
Paine  v.  Tutwller,  27  Gratt  440. 

Bxecntlons -Failure  to  Levy— Liability  of  5beriff.— 
When  a  deputy,  In  the  exercise  of  his  statutory 
right  demands  an  indemnifying  bond  and  his 
demand  is  refused,  he  is  excusable  for  not  making 
the  levy,  and  the  creditor  in  such  case  cannot 
recover  against  the  sheriff  and  his  sureties,  on  his 
official  bond,  the  debt  thus  lost  by  the  failure  to 
levy.    Huffman  v.  Leffell,  82  Gratt  41. 

Sheriff— RefoMl  of  Forthcoming  Bond— Liability.— A 
fair  purchase  under  a  sheriff's  sale,  without  knowl* 
edge  of  any  improper  conduct  on  the  part  of  the 
officer,  acquires  a  valid  title  to  the  property  pur- 
chased, and  the  remedy  of  the  party  Injured  is,  by 
action  at  law,  for  damages,  ag-alnst  the  sheriff. 
The  same  remedy  applies,  where  a  sheriff  has  improp- 
erly refused  a  forthcoming  bond,  when  he  ought  to 
have  received  it  Hamilton  v.  Shrewsbury,  4  Rand. 
427. 

Deputy— Failare  to  Take  Bail  Bond.— The  law 
requires  the  deputy  sheriff  to  add  the  name  of  his 
principal,  as  well  as  his  own,  to  the  return  of  all 
mesne  process  executed  by  him.  But  if  he  falls  to 
do  so.  It  does  not  authorize  the  entering  of  a  judg- 
ment against  himc  for  falling  to  take  a  bail  bond, 
though,  individually,  he  is  liable  to  a  penalty  for 
the  omission.    White  v.  Johnson.  1  Wash.  201  [169]. 

Sheriff —Failure  to  Return  Appearance  Bail.— Appear- 
ance bail  is  not  required  in  actions  of  debt  on  bonds 
with  collateral  conditions  ;  and  in  such  cases,  It  is 
error  to  enter  a  judgment  by  default  against  the 
sheriff,  for  not  returning  appearance  ball.  Ruffin  v. 
Call,  2  Wash.  288  [181]. 

Sheriff- Unlawful  Attachment- LlabUity  of  Sureties. 
—A  sheriff  who  takes  the  property  of  A  under  an 
attachment  against  the  property  of  B,  thereby  not 
only  commits  a  trespass,  but  plainly  violates  the 
duty  of  his  office,  and  breaks  the  condition  of  his 
official  bond  ;  and  his  sureties  are  liable  for  his  act 
Sangster  v.  Com.,  17  Gratt  124. 

In  a  suit  on  the  official  bond  o^  a  sheriff  to  recover 
for  the  Improper  levy  of  an  execution  the  sureties 
at  the  time  of  the  said  levy  are  liable  though  a  new 
bond  may  have  been  givfen  before  the  money  was 
collected  or  lost  by  his  negligence.  Wooddell  v. 
Bruffy,  26  W.  Va.  485. 

Sheriffs— Execution— Action  on  Official  Bond— Levy 
after  Return  Day— Liability  on  Official  Bond.— A  sheriff 
or  other  officer  has  no  authority  to  receive  payment 
under  an  execution  after  the  return  day  thereof, 
unless  the  execution  has  been  previously  levied. 
Such  payment  would  not  bind  the  creditor;  nor 
would  it  Impose  any  liability  upon  the  sureties  of  the 
sheriff  In  his  official  bond.  Although  the  sheriff  may 
be  responsible  in  his  private  capacity  for  money  so 
received,  no  responsibility  would  attach  to  him  in  his 
official  character,  on  that  account    Grandstaff  v. 
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Rldfirely.  80  Gratt.  1 ;  4  Min.  last  (2d  Ed.)  987 ;  0*Ban- 
non  y.  Sannders,  24  Gratt.  188 ;  Chapman  y.  Harrison, 
4  Rand.  886 :  Cockerell  v.  Nichols,  8  W.  Va.  169. 

Sheriff— Surrender  of  Property  Subject  to  Levy—Lla- 
blllty.— A  sheriff,  who  by  his  act  or  the  act  of  his 
deputy,  in  violation  of  his  official  duty,  has  suffered 
property,  liable  to  levy  and  which  has  been  levied 
on  by  him  or  his  deputy,  to  be  converted  by  the 
debtor  to  his  own  use,  cannot  be  allowed,  as  asrainst 
and  to  the  prejudice  of  creditors  holding  liens  on 
the  debtor's  remaininsr  property,  to  have  indemnity 
thereout  to  the  use  of  another  by  substitution  (if 
substitution  be  admissible  in  any  case),  for  what  he 
has  been  compelled  to  pay  on  account  of  official 
delinquency  or  misconduct  Sherman  v.  Shaver, 
75  Va.  1. 

When  an  officer  surrenders  property  he  has  seized 
under  execution  he  does  it  at  his  peril,  and  the  bur- 
den of  establishinsr  that  it  is  not  liable  to  levy  is  on 
him.  If  he  fail  to  establish  this,  he  and  his  sureties 
are  liable  on  his  official  bond.  Sasre  v.  Dickinson, 
88  Gratt  861. 

Sheriff— Surrender  of  Property  Levied  on— Liability- 
Waiver— Limitations.— The  plaintiff  in  the  Judgment 
after  the  sheriff's  return  on  the  execution  filed  his 
bill  in  equity  to  subject  the  land  of  his  debtor  to  sat- 
isfy his  debt  and  havinsr  in  1875  exhausted  this  fund, 
he  then  in  1870  instituted  his  action  asrainst  the 
sheriff  and  his  sureties  to  recover  the  balance,  bas- 
ing his  action  upon  the  improper  surrender  by  the 
sheriff  of  the  sroods  levied  on.  Held:  1st,  the  delay 
in  brinfflnff  the  action  is  not  a  waiver  of  the  action 
affainst  the  sheriff ;  2d,  the  liability  of  the  sheriff 
and  his  securities  beinsr  fixed,  cannot  be  affected  by 
any  delay  short  of  the  statutory  period  of  limitation. 
Safire  V.  Dickinson,  88  Gratt  861. 

Sheriff— Failure  to  Return  Bxecutlon—Actlon— no- 
tion.—An  action  of  debt  will  not  lie  affainst  the 
surety  of  a  sheriff,  on  his  official  bond,  to  recover 
the  penalty  imposed  by  law,  for  failing  to  return  an 
execution.  Such  penalty  can  only  be  recovered  by 
motion  ;  and  an  action  of  debt  will  only  lie  for  the 
damasre  actually  sustained  by  the  sheriff's  failure 
to  return  the  execution.  M'Dowell  v.  Burwell,  4 
Rand.  317. 

Sheriff— False  Return— Extent  of  Liability.— m  debt 
upon  a  sheriff's  official  bond  to  recover  damages 
sustained  by  the  relator  by  reason  of  a  false  return 
of  nulla  bona  on  a  ^.  fa.  sued  out  by  the  relator,  the 
measure  of  recovery  is  the  amount  which  was  due 
on  the  execution  at  the  return  day  ;  which  ought  to 
be  found  in  damages,  and  no  continuing  interest 
ought  to  be  allowed  on  such  damages.  Gibson  v. 
Stewart  11  Leigh  600. 

Sheriff— Notice  of  Motion— Amendment  of  Return.— A 
sheriff  may  have  leave  to  amend  his  return  upon  an 
execution,  after  notice  of  a  motion  against  him 
founded  on  the  original  return.  And  the  amended 
return  may  be  made  by  the  deputy  who  did  not 
make  the  first  return.  Stone  v.  Wilson,  10  Gratt  529; 
Shen.  Val.  R.  Co.  v.  Ashby,  86  Va.  232,  9  S.  E.  Rep. 
1003;  Stotz  V.  Collins,  83  Va.  428,  2  S.  E.  Rep.  737. 

Sheriff— Escape— Liability  for.— Uoder  the  act  1 
Rev.  Code  of  1819,  ch.  136,  %  8,  an  action  of  debt  may 
be  maintained  against  a  sheriff  for  either  a  willful 
or  negligent  escape.    Stone  v.  Wilson,  10  Gratt  529. 

In  debt  on  official  bond  of  sheriff,  assigning  for 
breach  the  escape  of  a  debtor  in  custody,  no  Judg- 
ment can  be  entered  against  defendant,  unless  it  be 
expressly  found  (as  prescribed  by  the  statute  1  Rev. 
Code,  ch.  186,  f  8),  that  the  debtor  escaped  with  the 
consent  or  through  the  negligence  of  the  sheriff,  or 


that  he  might  have  been  retaken  and  the  sheriif 
neglected  to  make  immediate  pursuit  Vanmeter 
V.  Giles.  1  Rob.  888. 

Sheriff-Ejcape-Llablllty  for-<Ieneral  Verdict-In 
an  action  against  the  sheriff  for  an  escape,  a  verdict 
in  general  terms,  for  the  plaintiff,  is  not  snfficient  to 
authorize  a  judgment:  notwithstanding  the  charge 
in  the  declaration  be,  that  the  sheriff  took  a  defect- 
ive prison-bounds  bond,  and  thereupon  voluntarily 
permitted  the  prisoner  to  escape;  and  issue  be 
joined  on  the  plea  of  not  guilty.  An  express  finding 
by  the  jury  according  to  the  act  of  1792  concemiog 
escapes,  is  absolutely  necessary.  Hooe  v.  Tcbbs,  1 
Munf.  601. 

2.  AccBUAii  OF  Cause  of  Action. 

Sheriff— Action  agralnst— Time  of  AocroaL- A  sheriff 
whose  term  of  office  has  expired,  having  in  his  hands 
moneys  belonging  to  the  county  court  of  his  county, 
is  not  liable  to  be  sued  therefor,  until  such  connty 
court  by  some  order  entered  of  record,  or  draft 
made  in  pursuance  thereof,  directing  him  to  pay  the 
same  to  his  successor  in  office,  or  to  some  other 
person,  has  been  presented  to  him  for  payment  and 
payment  thereof  has  been  refused.  State  v.  Hays* 
80  W.  Va.  107,  8  S.  E.  Rep.  177. 

8.  Continued  Liabiutt. 

Sheriff— End  of  Term-Conthiaed  Uablllty.-Tbe 
sheriff  elected  in  May  1864,  executed  his  official  bond 
and  entered  upon  his  office  and  continued  to  act 
until  January  1867,  but  did  not  execute  a  bond  under 
the  act  of  March  15,  1856.  His  successor,  elected  in 
May  1856,  executed  his  official  bond  in  June  following, 
but  did  not  enter  upon  his  office  until  January  1857. 
If  the  said  act  was  unconstitutional,  still  the  first 
sheriff  held  over  after  the  1st  of  July  under  the  con- 
stitution, art  6,  f  28;  and  having  collected  the 
state  taxes  of  1866,  his  sureties  in  the  bond  of  1854  are 
liable  for  them.    Com.  v.  Drewry,  16  Gratt  1. 

Statute— To  Appoint  Collectof^PeraUsive.— The  act 
of  1851,  Code,  Ed.  of  1860,  ch.  49.  S 18,  which  authorizes 
the  county  court,  where  there  is  a  vacancy  In  the 
office  of  sheriff,  from  other  causes  than  his  death,  to 
appoint  a  collector  of  the  taxes,  levies,  etc..  is  per- 
missive only,  not  mandatory ;  and  if  not  acted  on.  a 
sheriff  removed  from  office  must  proceed  to  collect 
them,  and  his  sureties  are  liable  for  his  defaults. 
Ballard  v.  Thomas,  19  Gratt  14. 

Sheriff— End  of  Term— Sureties— Contlnoed  Liability. 
—The  true  construction  of  the  law,  concerning  the 
appointment  and  duties  of  sheriffs,  requires  that 
they  should  be  annually  nominated,  and  commis- 
sioned, and  should  annually  give  bond  for  the  faith- 
ful collection  of  the  taxes,  etc.,  therefore,  in  this 
case,  the  high  sheriff  having  been  nominated  and 
commissioned  for  one  year  only,  and  having  acted 
the  second  year,  without  a  new  nomination  and 
commission,  and  not  having  renewed  his  bond.  A«W. 
that  the  sureties  for  the  first  year  were  not  liable 
for  the  taxes  collected  by  the  high  sheriff  for  tbe 
second.    Com.  v.  Fairfax.  4  H.  &  M.  306. 

Sheriff— End  of  Term— Continued  Liability.- Where 
the  statute  makes  no  provision  for  transferring  an 
estate,  committed  to  a  sheriff  for  administration,  to 
his  successor  in  office,  he  must  proceed  with  the  ad- 
ministration till  completed,  whether  his  official  term 
has  ended  or  not,  and  for  an  abuse  of  the  trust  his 
securities,  as  well  as  himself,  will  be  liable.  This  is 
well  settled.  Tunstall  v.  Withers,  86  Va.  898. 11  S.  K. 
Rep.  565;  Dabney  v.  Smith,  5  Leigh  IS;  Tyler  v.  Nel- 
son, 14  Gratt  214. 

Administration  of  a  decedent's  estate  cum  t^ntor 
mento  annexo  was  committed  to  a  sheriff  under  the 
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statute  of  1798, 1  old  Rev.  Code.  ch.  92.  sec.  61,  ai\d  the 
administration  was  conducted  by  his  deputy,  and, 
for  the  most  part,  after  the  sheriff's  term  of  office 
expired.  Heki,  the  administration  did  not  devolve 
on  sheriflTs  successor,  hut  he  was  bound  to  complete 
it.  and  he  and  his  official  sureties  are  answerable 
for  his  deputy *s  administration  after  as  well  as  be- 
fore the  expiration  of  his  office.  Dabney  v.  Smith,  5 
Leiffta  13L 

In  the  first  year  of  V's  term  of  office  as  hiffh  sher- 
iff, an  execution  goes  into  the  hands  of  T,  one  of  his 
deputies,  who  returns  it.  levied  on  personal  property 
and  not  sold  for  want  of  bidders.  V  qualified  the 
second  year  as  high  sheriff,  and  gave  different  se- 
curities, and  T  again  qualifies  as  his  deputy;  and 
there  was  no  other  displacing  him.  At  the  end  of 
the  second  year  another  person  qualified  as  high 
sheriff,  and  then  the  plaintiff  in  the  execution 
caused  a  venditioni  exponas  to  issue,  directed  to  V,  late 
high  sheriff,  which  came  into  the  hands  of  T,  and 
was  returned  by  him,  "satisfied."  Held:  1st  T  was 
the  deputy  of  V  for  the  purposes  of  this  execution, 
wben  he  made  the  return  of  "satisfied."  and  the 
hlgli  sheriff  and  his  sureties  are  responsible  for  his 
acts.  2d.  The  levy  having  been  made  during  the 
first  year  of  the  high  sheriff's  term  of  office,  the 
sureties  of  that  year  are  responsible.  Tyree  v. 
Wilson,  e  Oratt  60,  58  Am.  Dec  218. 

If.  to  an  execution  against  a  former  sheriff,  the 
new  sheriff  returns  that  he  has  taken  lands,  which 
were  claimed  by  another  person:  that  he  has  sum- 
moned two  Juries  on  the  title,  who  had  disagreed, 
and.  therefore,  rendered  no  verdict;  that  he  had 
proceeded  no  further,  not  having  any  direction 
from  the  agent:  and  that  he  could  find  no  other 
property;  this  is  not  sufficient  to  prove  the  sheriff's 
inability,  so  as  to  ground  a  Judgment  against  the 
old  sheriff's  security.  [But  his  inability  may  be 
proved  by  evidence  other  than  the  return  of  an 
execution  :''therefore,  it  not  appearing  on  the  record, 
that  satisfactory  proof  of  the  sheriff's  ability  was 
adduced  to  the  court  who  adjudged  his  estate 
insufficient,  the  appellate  court  confirmed  the 
Judgment.]  Preston  v.  The  Auditor,  1  Call  407 
H71]. 

Shcflff-Offlctel    Boiid-5ar«tles^Danttmi  of    Us- 

UHty.—Sureties  in  a  sheriff's  bond  for  the  Jtnt  year, 
are  not  liable  for  the  taxes  collected  by  the  sheriff 
in  the  second  year.  The  reason  is,  that  sureties 
are  only  bound  according  to  the  tenor  of  their 
obligation,  which  was,  according  to  its  legal  effect, 
for  the  good  conduct  of  the  sheriff  for  one  year. 
Com.  V.  Fairfax,  4  Hen.  &  M.  206;  Tyree  v.  Wilson,  9 
GrattS©:  Tyler  v.  Nelson,  U  Gratt214;  Munford  v. 
Rice,  6  Munf.  81. 

4.  ExTKzrr  ow  LiABELrrT. 

SberHf-Bood— Action— BztMit  of  Liability.— In  an 

action  ajrainst  a  sheriff  and  his  sureties,  upon  the 
ofBcial  bond  of  the  sheriff,  the  recovery  can  only  be 
of  such  damages  as  the  relator  may  have  sustained 
by  reason  of  the  breach  of  the  condition  of  the  bond. 
Perkins  v.  Giles,  9  Leigh  397. 

5iwrtff->Actloii— JadgBMot— Amoimt.— In  an  action 
upon  a  sherlff*s  bond  in  the  name  of  the  Common- 
wealth, for  the  benefit  of  a  person  aggrieved  by  the 
misconduct  of  the  sheriff,  the  Judgment  should  be 
entered  for  the  penalty,  to  be  discharged  by  the 
payment  of  the  damages  assessed  and  costs,  "and 
such  other  damag-es  as  may  be  hereafter  assessed 
upon  suing  out  a  tdre  faeiae,  and  assigning  new 
hreaches,  by  the  said   [Cauthome]  or  any  other 


person  or  persons  injured."  Bibb  v.  Cauthorne,  1 
Wash.  118  [91] :  Sangster  v.  Com.,  17  Qratt.  124. 

Upon  a  motion  under  section  &,  ch.  121  of  the  Code, 
the  court  may  give  Judgment  against  the  sheriff  and 
his  sureties  for  so  much  as  the  plaintiff  is  entitled 
to  recover  In  any  form  of  action  by  virtue  of  the 
sheriff's  official  bond,  though  the  demand  be  not  of 
a  fixed  sum,  or  one  capable  of  being  fixed  by  arith- 
metical calculation,  but  be  for  an  unascertained 
amount,  which.  If  the  sheriff  had  been  sued  for  a 
tort,  would  have  sounded  in  damages.  Shepherd  v. 
Brown,  80  W.  Va.  18,  8  S.  E.  Rep.  180. 

Slieriff— New  Bond— Sureties— Liability.— A  breach 
of  duty  by  a  sheriff  cannot  take  place  till  the  time 
the  law  requires  him  to  pay  over  the  money  he  has 
collected  has  arrived,  and  if,  after  the  collection  and 
before  the  time  he  is  required  to  pay  over  the  money, 
he  executes  a  new  bond,  the  sureties  in  the  new 
bond,  and  not  those  In  the  old  bond,  are  responsible 
if  he  fails  to  pay  over  the  money  so  collected.  The 
State  V.  Wade,  15  W.  Va.  682. 

Sergeant— Official  Bond— New  Bond.— In  June  1864 
H  was  elected  sergeant  of  the  City  of  Norfolk  for 
three  years,  and  in  the  same  month  he  executed 
his  official  bond  with  sureties  in  the  penalty  of  180,000 : 
that  being  the  amount  fixed  by  the  court.  The  con- 
dition was  that  he  should  faithfully  discharge  the 
duties  of  his  office.  In  December  1856  the  Justices 
of  the  city  having  been  regularly  summoned  and  a 
majority  present,  for  the  purpose  of  examining  the 
bond  of  H,  an  order  was  made  directing  him  to  give 
at  the  next  term  of  the  court,  a  new  bond,  in  the 
penalty  of  100.000,  with  security :  and  this  he  does ; 
the  condition  in  both  being  the  same.  Upon  an 
estate  committed  to  him  he  receives  money  before 
the  order  for  the  second  bond ;  and  In  November 
1850  his  account  settled  showed  a  balance  against 
him.  Held,  the  court  had  authority  to  take  the 
second  bond,  and  therefore,  it  is  valid  and  binding 
on  the  sureties  In  it  The  sureties  In  both  bonds  are 
equally  liable  for  the  money  H  failed  to  pay  over. 
Corprew  v.  Boyle,  24  Gratt.  284 :  Chapman  v.  Com., 
25  Gratt.  741 ;  Lingle  v.  Cook.  82  Gratt.  202  ;  Reed  v. 
Hedges,  10  W.  Va.  107 ;  Harrison  v.  Lane,  5  Leigh 
414  ;  Rosenbaum  v.  Goodman.  78  Va.  121. 

New  Bond  of  Depnty— Safeties— Liablllty.^W.  deputy 
of  L.,  sheriff  of  F.  county,  gives  a  bond  to  his  prln- 
clpal  with  five  sureties,  for  the  faithful  discharge  of 
the  office  of  deputy  sheriff  ;  but  L.  not  being  satis- 
fied with  this  security,  W.  and  three  other  persons, 
as  his  sureties,  give  a  second  bond  to  L.  with  like 
condition,  a  memorandum  being  indorsed  on  this 
second  bond,  at  the  time  of  its  execution,  in  con- 
formity with  a^previous  agreement,  that  L.  should 
not  resort  to  the  second  bond  for  indemnity  for  the 
misconduct  of  the  deputy  in  office,  so  long  as  the 
sureties  in  the  first  bond  should  be  resident  in  the 
state,  and  It  should  appear  that  he  could  be  indem- 
nified without  recourse  to  the  sureties  in  the  second 
bond;  L,  the  sheriff,  recovers  Judgment  on  the  first 
bond  against  the  sureties  therein  bound,  for  the 
amount  of  damages  sustained  by  him  by  reason  of 
the  deputy  sheriff's  misconduct  in  office.  Held,  the 
sureties  in  the  first  bond  have  no  right  to  contribu- 
tion from  the  sureties  in  the  second.  Harrison  v. 
Lane,  6  Leigh  460  [414]. 

D.  BOND  OF  DEPUTY. 

1.  Natubb  of  Bond.— Bond  is  given  by  deputy  to  a 
sheriff,  with  condition  to  faithfully  discharge  all 
duties  of  such  deputy,  and  to  account  for  and  pay 
over  to  the  sheriff  all  money  which  might  come  to 
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the  deputy's  bajids  by  virtue  of  his  office.  This  is  a 
private  bond  or  contract  between  the  parties  to  It, 
not  a  public  one.  On  it  the  sheriff  may  maintain 
an  action  to  recover  taxes  collected  by  the  deputy 
as  such,  without  first  paying  such  taxes  to  the  public 
treasury.  Poling  v.  Maddox,  41  W.  Va.  779.  24  S.  E. 
Rep.  999. 

In  an  action  of  debt  upon  a  bond  executed  by  a 
deputy  sheriff  to  his  principal,  which  bond,  on  its 
face,  as  a  part  of  the  condition,  recites  that  said 
deputy  sheriff's  office,  which  bond  is  accepted  by 
such  sheriff,  and  such  deputy  proceeds  to  perform 
the  duties  of  his  office  under  said  bond,  and  contin- 
ues to  perform  said  duties  during  the  entire  term  of 
said  sheriff's  office,  said  bond  must  be  considered  as 
a  contract  between  said  sheriff  and  his  deputy. 
Davis  V.  Baker.  45  W.  Va.  456,  82  S.  E.  Rep.  288. 

2.  Form  of  rbmedt. 

Bond  of  Deputy— Death  of  Stirety— Effect.— A  deputy 
sheriff  fives  bond  with  eUrht  sureties  to  the  sheriff ; 
one  of  the  sureties  dies.  Hdd^  a  motion  lies  on  the 
bond  against  the  deputy  and  the  surviving  sure- 
ties.   Jacobs  V.  Hill.  2  Leiffh  898. 

The  remedy  by  motion  on  a  bond  of  a  deputy 
sheriff  to  his  principal,  under  sections  86  and  87  of 
chapter  41  of  the  Ck>de  of  1891,  is  a  further  remedy, 
and  does  not  take  away  the  proper  common-law 
action  on  such  bond.  Pollnir  v.  Maddox,  41  W.  Va. 
779,  24  S.  E.  Rep.  999. 

8.  CAUSE  OP  Action— Time  of  Aoobuai*. 

Sheriff— Action  ayaliMt  Dofmty— Tbne  of  AocruaL— 
Under  S  46.  ch.  49,  Code  of  1878.  whenever  a  sheriff 
becomes  liable  on  account  of  the  default  of  his 
deputy,  whether  a  Judgment  has  or  has  not  been 
recovered  a«rainst  the  sheriff,  and  althouirh  he  has 
paid  nothing  to  the  creditor,  he  is  entitled  to  recover 
against  the  deputy  and  his  securities  the  amount  for 
which  he  may  be  so  liable.  The  reason  for  such 
provision  is  well  stated  by  Tucker,  J..  In  the  case  of 
McDaniel  v.  Brown,  8  Leiirh  221.  In  which  he  says: 
**As  a  payment  by  the  sheriff  would  often.be  ruinous, 
a  provision  was  made  to  enable  him  to  recover  from 
his  deputy  before  he  was  pressed  himself,  or  to  make 
one  payment  meet  the  other  by  proceedinir  against 
the  deputy  pari  JXI99U  with  the  creditor's  proceeding 
aflralnst  himself."    Allebauffhv.  Coakley.  75  Va.  628. 

At  common  law  the  sheriff,  upon  paylnff  the  debt 
accruiniT  from  the  default  of  his  deputy,  mlffht  at 
once  briuff  an  action  asralnst  such  deputy  and  his 
securities  for  reimbursement.  But  until  such  pay- 
ment no  rlffht  of  action  could  accrue  upon  the  bond 
of  the  deputy.    Allebau^h  v.  Coakley,  75  Va.  688. 

Default  of  Deputy— Motion  against  Sheriff— Llmlta- 
tion.— A  motion  may  be  made  against  a  sheriff,  and 
his  securities  for  the  failure  of  his  deputy  to  pay  to 
the  plaintiff  money  levied  by  the  said  deputy  on 
execution.  Such  motion  need  not  be  made  at  the 
next  succeedlnff  court  after  the  return  day  of  the 
execution,  but  may  be  made  at  a  subsequent  court 
Hoffue  V.  Cottle,  2  Va.  Cas.  229. 

4.  DTTRATION  OF  LlABILITT. 

Bond  of  Deputy— Dnratlofi  of  Liability.— A  bond 
from  the  deputy  to  the  hiffh  sheriff,  conditioned  for 
the  faithful  performance  of  his  duty,  durlnff  his 
continuance  in  the  office  of  deputy  sheriff,  is  bindlufir 
upon  him  and  his  sureties,  for  the  second  year  as 
well  as  the  first,  and  until  the  windinff  up  of  the 
business  lawfully  committed  to  him  as  deputy. 
Royster  v.  Leake,  2  Munf.  280. 

A  bond  is  executed  to  a  sheriff,  duriuff  the  first 
year  of  his  shrievalty,  by  a  deputy  sheriff  and  his 
sureties,  the  condition  'whereof  recites,  that  the 


sheriff  has  been  commissioned  sheriff  of  N  and 
that  the  deputy  has  undertaken  the  duties  oftk» 
iaid  office  for  and  during  the  Ume  the  eheriff  may  em»» 
tinae  in  office^  etc.  Held,  that  the  contract  here 
recited  Is  a  deputation  of  the  office  not  only  for  tbe 
first  but  for  the  second  year  also  of  the  shrievalty, 
and  the  sureties  are  bound  for  the  conduct  of  tbe 
deputy  durlnff  both  years.  Jacobs  v.  Hill,  2  Leich 
426  (898). 

A  bond  from  the  deputy  to  the  hlffh  sheriff,  con- 
ditioned for  the  faithful  performance  of  his  duty 
as  deputy,  "during  his  continuance  in  ofllce,'* 
without  specifying  the  length  of  time,  is  binding 
on  him  and  his  sureties  for  the  transactions  of  one 
year  only.    Munford  v.  Rice,  6  Munf.  81. 

5.  Extent  of  Liabiutt. 

Liability  of  Deputy— Extent.— It  is  provided  In  the 
Code  of  Virginia,  chapter  49.  section  42.  **when  any 
Judgment  or  decree  shall  be  obtained  ag-alost  a 
sheriff,  sergeant,  coroner  or  collector,  or  hU  sure- 
ties, or  their  personal  representatives  for  or  on 
account  of  the  default  or  misconduct  of  any  such 
deputy,  and  shall  be  paid  In  whole  or  in  part  by  any 
defendant  therein,  he  or  his  personal  representa- 
tives may  on  motion  obtain  a  Judgment  or  decree 
against  such  deputy  and  his  sureties  and  their  per- 
sonal representatives  for  the  amount  so  paid,  with 
interest  thereon  from  the  time  of  such  payment, 
and  five  per  centum  damages  on  said  amount '* 
Nebergall  v.  Tyree,  2  W.  Va.  474. 

Liability  of  5berlff  for  Act  of  Deputy- UaMIKy  of 
Deputy— Extent.— A  high  sheriff,  against  wbom  a 
Judgment  is  rendered  for  the  default  or  mlscondnct 
of  his  deputy,  is  entitled  to  recover  of  such  deputy, 
not  only  the  amount  of  the  original  Judfirment,  bnt 
all  additions  thereto  from  coroner's  commissions 
included  in  a  forthcoming  bond,  costs  of  a  Judgment 
on  that  bond,  and  costs  and  damag'es  on  appeal,  or 
writ  of  supersedeas,  until  its  final  affirmance  by  tbe 
court  of  appeals.    Stowers  v.  Smith,  5  Munf.  401. 

In  the  case  of  Mosby  v.  Mosby,  9  Gratt.  684,  It  was 
held,  since  it  was  the  duty  of  the  high  sheriff  to  re- 
ceive the  rents  and  profits  of  an  estate  committed 
to  him,  if  his  deputy  who  had  farmed  the  office  from 
the  high  sheriff  received  the  rents  colore  oMeii, 
though  without  lawful  authority,  the  sureties  of  the 
deputy  in  his  bond  are  bound  thereby  to  the  hlgb 
sheriff  for  the  rents  for  which  he  Is  so  liable  to  the 
devisees. 

Judgment  having  been  rendered  against  a  sheriff, 
on  account  of  the  deputy's  default  for  a  sum  of 
money,  with  damages  at  the  rate  of  15  per  centnm 
per  annum  from  a  specified  day  till  payment  a  mo- 
tion is  made,  under  the  statute,  by  the  sheriff  against 
the  deputy  and  his  sureties,  for  the  amount  of  that 
Judgment  Beld,  on  such  motion  the  judgment 
against  the  deputy  and  sureties,  like  that  against 
the  sheriff,  may  be  for  damages  continulnir  till  pay- 
ment   M'Danlel  v.  Brown,  8  Leigh  218. 

IndemnlfjrluK  Bond— Extent  of  Liability.— Arbitra- 
tors In  the  estimation  of  damages,  upon  a  bond  given 
by  the  deputy  to  Indemnify  and  save  harmless  the 
high  sheriff,  may  consider  all  elements  of  damage 
within  the  terms  of  the  submission.  Holcomb  ▼. 
Floumoy,  2  Call  365. 

Bond  of  Deputy— Extent  of  Liability- How  Deter* 
mined.— Deputy  sheriffs  have  no  Joint  interest  la  or 
entire  authority  over  the  whole  office;  and.  there- 
fore, one  not  being  responsible  for  the  other  merely 
by  virtue  of  the  office,  they  can  only  be  held  liable 
for  the  acts  of  each  other  in  consequence  of  an  ex- 
press undertaking.    As  therefore  they  do  not  and 
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cannot  be  made  to  stand  an  principals  in  respect  < 
to  the  acts  of  others,  and  as  the  bond  makes  them 
liy  its  terms  responsible  for  each  other,  each  one 
must  be  regarded  as  principal,  so  far  as  his  own 
acts  are  inyolved.  and  the  remainin^r  obliffors  as  hia 
nireties.    Cox  v.  Thomas,  9  Gratt  812. 

t  Eyidsncb  against  Dsputt. 

BoDd—Actloa  aiptin^t  Sureties— Jadinaent  sffalnst 
Sheriff— Evidence.— In  an  action  affainst  the  sureties 
of  a  sheriff,  for  breach  of  duty,  judgments  obtained 
against  the  latter,  are  not  evidence  airainst  the 
former.    McDowell  v.  Biirwell.  4  Rand.  817. 

Jadgmcnt  against  Sheriff— Bvldenoe  against  Deputy. 
—In  an  action  by  an  execution  creditor  a^rainst  a 
high  sheriff,  for  the  failure  of  his  deputy  to  pay  over 
money  made  on  the  execution,  the  deputy  is  present 
at  the  trial  and  examined  as  a  witness,  but  there  is 
aTerdlct  and  judgment  for  the  plaintiff.  In  a  sub- 
sequent action  by  the  high  sheriff  against  the  deputy 
and  his  sureties,  on  their  bond  with  condition  ^to 
indemnify  the  high  sheriff  from  all  loss  and  dam- 
ages from  the  conduct  of  the  deputy  In  said  office, 
the  Judgment  against  the  high  sheriff,  in  the 
absence  of  fraud  and  collusion,  is  conclusive  evi- 
dence of  the  default  of  the  deputy  against  not  only 
the  deputy,  but  also  his  sureties.  Crawford  v.  Turk, 
M  Oratt  m:  PoUng  v.  Maddox.  41  W.  Va.  770.  U  S.  E. 
Bep.  990  ;  Carr  v.  Mead.  77  Va.  160 ;  McDanlel  v. 
Brown,  8  Leigh  218 ;  Weaver  v.  Sklnker,  4  Gratt  100 ; 
Scott  V.  Tankersley,  10  Iieigh  561 :  Allebaugh  v. 
Goakley,  7b  Va.  028 ;  Lancaster  v.  Wilson,  87  Gratt. 
081,  and  note. 

5lierlff-^Moti<m  against  Deputy— >lndgBMnt  by  Con- 
fesitoo— Evidence. —A  motion  Is  made  against  a  sher- 
iff for  default  of  his  deputy,  upon  which  the  sheriff, 
with  assent  of  the  deputy,  but  without  the  knowl- 
edge of  his  sureties,  confesses  judgment  Bdd,  the 
record  of  this  Judgment  is  admissible  evidence 
against  the  deputy's  sureties,  upon  a  motion  by  the 
sheriff  against  the  deputy  and  his  sureties.  Jacobs 
T.HilL2Leigh808. 

E.  PLEADING. 

1.  NoncB. 

Sheriff— Failure  to  Pay  Taxes— notion— Pom  of  No- 
tice.—On  a  motion  against  a  sheriff  and  his  sureties 
for  his  failure  to  pay  the  taxes  due  to  the  common- 
wealth, it  is  not  necessary  that  the  notice  should 
state  on  what  bond  of  the  sheriff  the  motion  will  be 
made.    Monteith  v.  Com.,  15  Gratt  173. 

A  notice  of  a  motion  against  a  sheriff  and  his 
sureties  for  Judgment  In  favor  of  a  county  for 
moneys  due  from  the  sheriff  for  collection  of  county 
levy  and  road  levies  is  not  bad  because  of  its  Joining 
those  kinds  of  levy  as  grounds  for  the  motion. 
Ooonty  Court  v.  MiUer,  84  W.  Va.  791,  12  S.  E.  Rep. 
1078. 

Netloe  of  notion— Variance.— A  notice  is  addressed 
by  B  to  R.  late  sheriff,  and  his  surviving  sureties  by 
name,  survivors  of  themselves  and  James  Sims. 
On  the  trial  B  introduces  the  bond  which  is  signed 
by  R  and  all  the  surviving  sureties;  but  it  is  objected 
to  as  evidence  because  the  name  described  in  the 
address  of  the  notice  as  James  Sims  is  written  Jos. 
Sin.  This  is  not  a  material  variance,  and  the  bond 
should  be  admitted  as  evidence.  Beasley  v.  Robin- 
son, 24  Gratt  33b. 

Motion  against  Siieriff— Defective  Notlce-Walver.— 
By  appearance  to  a  motion  against  a  sheriff  and  his 
iecurities,  under  sec.  6  of  ch.  121  of  the  Code,  and 
repeated  continuance  of  the  case  generally,  by  con- 
sent of  parties,  the  defendants  waive  any  objection 
to  the  notice,  because  not  served  in  time,  but  they 


do  not  thereby  preclude  themselves  from  moving 
to  quash  the  notice,  because  fatally  defective  on  its 
face.  Shepherd  v.  Brown,  80  W.  Va.  18,  8  S.  E.  Rep. 
186. 

See  monographic  note  on  "Continuances,"  ap- 
pended to  Harman  v.  Howe,  27  Gratt  676. 

8.  Pabtiss. 

$liertff—5ttreties— Joint  notion  against.— The  act  of 
Dec.  nth  1798  (Rev.  Code  1st  vol.  p.  814),  authorizes  a 
motion  in  a  summary  way  against  the  deputy  sheriff 
and  his  securities  Jointly;  but  not  against  one  or 
more  of  those  securities  separately.  And  this,  it 
seems,  whether  the  bond  be  Joint  only,  or  Joint  and 
several.    Harrison  v.  Lane.  4  Munf.  288. 

Sheriff— Default— Motion— Parties.— Where  a  sheriff 
makes  return  on  an  execution  that  he  has  received 
the  money,  and  makes  default  in  paying  the  same 
to  the  creditor,  it  is  lawful  for  the  creditor,  upon  a 
motion  under  the  statute,  1  Rev.  Code,  ch.  134,  S  48. 
to  obtain  Judgment  against  the  sheriff  and  such  of 
his  sureties  as  are  alive,  without  including  the 
representatives  of  a  surety  who  is  dead.  Chapman 
V.  Chevis,  9  Leigh  897. 

8.  Rblatob. 

SlMriff— Bond— Action— Who  May  Maintain.— An  ac* 

tlon  may  be  maintained  on  the  official  bond  of  a 
sheriff,  in  the  name  of  the  person  who  was  governor 
at  the  time  the  bond  was  executed;  and  it  is  not 
necessary  to  sue  In  the  name  of  his  successor  in 
office.    Governor  v.  M*Culloch.  2  Gratt  176. 

Misconduct  of  Deputy- Liability  of  Sheriff— Relator. 

—The  action  against  a  high  sheriff  and  his  sureties, 
upon  his  official  bond,  for  the  misconduct  of  his 
deputy  in  his  proceedings  on  an  execution  In  his 
hands,  must  be  at  the  relation  of  the  plaintiff  in  the 
execution:  and  cannot  be  sustained,  at  the  relation 
of  the  parties  for  whose  benefit  the  execution  is 
issued.    Governor  v.  Hinchman,  1  Gratt./ 156. 

Sheriffs  Bond— Relator— Board  of  Bducation.— A  mo- 
tion may  be  made  in  the  name  of  the  board  of  edu> 
cation  against  a  sheriff  and  his  sureties  on  his 
official  bond  for  moneys  belonging  to  said  board 
which  the  said  sheriff  improperly  refuses  to  pay  on 
their  demand.  Board,  etc.,  v.  Parsons.  22  W.  Va. 
808;  Board,  etc.,  v.  Parsons.  22  W.  Va.  814. 

4.  NBCBSSABT  AUUBGATIONS. 

5heriff — Bond  —  Action  —  Averments   Necessary.  —  A 

declaration  in  an  action  upon  a  sheriff's  official  bond, 
for  the  use  of  the  county  court  of  his  county,  for 
failing  to  pay  over  moneys  received  by  him  in  his 
official  capacity  for  the  use  of  such  county,  which 
fails  to  aver  that,  before  such  action  was  com- 
menced, the  county  court  had,  by  its  order  entered 
of  record,  or  by  a  draft  made  In  pursuance  thereof, 
ordered  him  to  pay  such  moneys  to  his  successor  in 
office,  or  to  some  other  person,  and  that  said  sheriff 
had  notice  thereof,  is,  upon  general  demurrer, 
fatally  defective.  State  v.  Hays,  80  W.  Va.  107,  8  S. 
E.  Rep.  177. 

Constable's  Bond— Proper  Assessment  of  Breach.— In 
an  action  on  a  constable's  official  bond,  the  assign- 
ment  of  the  breach  did  not  set  out  specifically  the 
claims  put  into  the  constable's  hands,  but  stated  that 
the  relator  had  placed  divers  claims  in  his  hands  for 
collection  which  were  particularly  set  out  In  a 
receipt  given  by  him  as  constable  and  which  was 
thereto  annexed,  marked  A;  and  then  proceeded 
to  aver  the  collection  of  the  moneys  by  the  consta- 
ble, and  his  failure  and  refusal  to  pay  over  to  the 
relator.  Held,  on  demurrer  to  the  breach,  that  it 
was  well  assigned.    Davis  v.  Roach,  0  Gratt  18. 
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Upon  a  sheriff's  bond  for  collection  of  taxes,  airen-   fore  Judgment  can  be  rendered  against  the  sore- 


eral  asslffnment  of  breaches  in  the  words  of  the 
bond,  is  sufficient  after  a  writ  of  an  enquiry  eze- 
cnted.    Branch  v.  Randolph,  K  Call  540. 

It  is  not  necessary  in  a  declaration  affainst  a  sher- 
iff and  his  sureties  for  f  aiUnff  to  pay  money  collected 
upon  a  levy  to  allege,  that  a  majority  of  the  justices 
were  present,  when  the  levy  was  made,  or  that  they 
had  been  summoned  to  attend  the  court,  at  which 
the  levy  was  to  be  made.  If  in  the  particular  case 
the  fact  that  a  majority  of  the  acting  justices  were 
not  present,  when  the  levy  was  laid,  can  be  relied 
on  by  the  defendant  he  must  do  so  in  his  defence. 
SUte  V.  Phares,  S4  W.  Va.  667. 

Sheriffs—Execution— Action  on  Official  Bond— Defect- 
ive Declaration.— A  count  in  a  declaration  in  an 
action  by  an  execution  creditor  against  the  sheriff 
and  his  sureties,  avers  that  the  execution  went  Into 
the  hands  of  a  deputy  of  the  sheriff,  and  became  a 
lien  on  all  the  personal  property  of  the  debtor,  and 
that  the  deputy  collected  the  whole  amount  of  the 
execution  :  but  does  not  aver  that  the  execution  was 
levied,  or  that  the  money  was  paid  before  the  return 
day  of  the  writ  The  count  is  fatally  defective. 
Grandstaff  v.  Ridgely,  30  Gratt  1. 

In  debt  on  a  sheriff's  bond,  the  declaration  charg- 
ing that  he  failed  to  pay  the  taxes  oi»  demand,  instead 
of  at  the  time  ajmointed  by  law,  was  held  sufficient 
after  verdict.    Winslow  v.  Ck>m.,  2  Hen.  ft  M.  450. 

Sheriff— Bond  —  Breach — Defective  Assignment.— In 
debt  on  a  sheriff's  official  bond,  the  breach  assigned 
is  that  the  sheriff's  deputy  acknowledged,  after  he 
ceased  to  be  deputy,  that  he  had  received  money  on 
an  execution,  not  that  the  deputy  had  in  fact  re- 
ceived it.  Held,  the  breach  is  not  well  assigned. 
Bennett  v.  Giles,  6  Leigh  810. 

In  charging  a  breach  of  the  condition  of  a  sheriff's 
bond.  If  it  was  alleged  that  he  failed  to  return,  to 
the  office  of  the  clerk  of  the  county,  a  forthcoming 
bond  taken  upon  an  execution  from  the  superior 
court  of  law,  such  assignment  of  a  breach  was  so 
defective  that  judgment  for  the  plaintiff  could  not 
be  rendered  upon  it  in  a  case  occurring  before  the 
1st  of  January  1830.  But  see  R.  Code  of  1819,  ch.  128, 
S  108,  1st  vol.  p.  512;  Lane  v.  Harrison,  6  Munf.  578. 

Jlarshal's  Bond— Defective  Aaslgnment  of  Breach.- 
In  debt  in  the  circuit  court  upon  the  official  bond  of 
the  marshal  of  the  late  superior  court  of  chancery 
for  the  district,  the  breach  assigned  in  the  declara- 
tion is,  that  the  chancery  court  having,  in  a  suit 
therein  pending  in  which  the  relator  was  defendant, 
made  an  order  directing  the  marshal  to  take  pos- 
session of  certain  slaves  (averred  to  be  the  property 
of  the  relator)  and  hire  them  out  until  the  further 
order  of  the  court,  the  marshal  accordlngljr  took 
possession  of  the  slaves,  hired  them  out,  and  col- 
lected the  hires,  but  failed  to  pay  them  over  to  the 
relator,  "to  whom  they  belonged,  and  who  was 
entitled  to  receive  them  from  the  marshal,  as  would 
appear  by  reference  to  the  record  and  proceedings 
in  the  said  suit,  remaining  in  the  office  of  the  circuit 
court."  On  general  demurrer  to  the  declaration, 
htld,  the  assignment  of  the  breach  is  defective  in 
substance ;  the  title  of  the  relator  to  demand  and 
receive  the  hires  from  the  marshal  not  being  suffi- 
ciently set  forth.  Tazewell  v.  M'Candllsh,  10  Leigh 
116. 

5.   PLSAS. 

Bond  of  Depoty— notion— Non  Est  Pactum.— Upon  a 

motion  against  a  deputy  sheriff  and  his  sureties  upon 
a  joint  bond,  if  the  principal  plead  non  est  factum,  this 
must  be  first  tried,  and  decided  against  the  plea,  be* 


ties.    Asberry  V.  Calloway,  1  Wash.  94  [73]. 

Sheriff— Bond— Motions  on— Pleas.— On  a  notice  of 
a  motion  against  a  sheriff  and  his  sureties  on  his 
official  bond,  the  pleas  of  "'non  damni^eatue"  and 
'*ntl  debeV*  are  not  proper  pleas.  Board  of  Super* 
visors  V.  Dunn,  87  GratL  606  :  Bunch  v.  Flnvamia 
Co.,  86  Va.  454. 10  S.  E.  Rep.  538 :  Hall  v.  RatUff.  OS  Va. 
328.  24  S.  E.  Rep.  1011 :  Poling  v.  Maddox.  41  W.  Va. 
784.  24  S.  E.  Rep.  1001  ;  SUte  v.  Hays,  30  W.  Va.  107.  S  S. 
E.  Rep.  177  ;  Archer  v.  Archer,  8  Gratt  589. 

Sherifrs  Bond— Action— Plea  of  Cmidltions  Perierasd 
—In  an  action  of  debt  upon  a  sheriff's  official  bond, 
the  plea  of  conditions  performed,  properly  pleaded 
is  an  answer  to  the  whole  cause  of  action  in  the 
declaration  mentioned,  and  controverts  the  plain- 
tiff's right  to  any  recovery  whatever.  State  v.  Hays, 
80  W.  Va.  107, 8  S.  E.  Rep.  177. 

Sheriff— Action  on  Bond— Plea.— In  debt  on  sherifft 
official  bond  in  name  of  G,  successor  of  T,  governor 
of  Virginia,  to  whom  the  bond  was  given;  plea,  tbai 
G.:  was  not.  and  that  M.  was,  the  successor  of  T.  and 
demurrer  to  the  plea,  held,  though  the  plea  was 
obviously  designed  to  entrap,  the  demurrer  must  be 
overruled.    Bennett  v.  Giles,  6  Leigh  816. 

F.  EVIDENCE. 

Motion  against  Sheriff— Evidence  of  Indebtedness.- 
On  a  motion  against  a  sheriff  and  his  sureties  for  the 
county  levies  he  had  failed  to  account  for,  the  report 
of  the  clerk,  who  had  been  directed  by  an  order  of 
the  county  court  to  settle  the  sheriff's  acconnt. 
though  made  with  the  sheriff  without  notice  to  the 
sureties,  is  competent  evidence  against  them  to 
show  the  amount  for  which  the  sheriff  is  indebted. 
If  they  had  notice,  as  the  statute  provides,  the  report 
would  be  conclusive  upon  them:  without  notice,  it 
iaj)r1mafacie  evidence  of  the  amount  of  the  sheriffs 
indebtedness.  Board  of  Supervisors  v.  Dunn,  87 
Gratt  608;  Carr  v.  Meade,  77  Va.  160;  Munford  v. 
Overseers,  2  Rand.  313;  Jacobs  v.  Hill,  2  Leigh  SBS: 
Cox  V.  Thomas,  9  Gratt.  828;  Crawford  v.  Turk,  M 

GratL  176. 

Constable— Action  on'  Bond  of— Evidence. —In  an  ac- 
tion against  a  constable  and  the  sureties  in  his  official 
bond,  for  falling  to  pay  over  debts  entrusted  to  the 
constable  and  received  by  him  from  the  debtors,  the 
receipt  of  the  constable  for  the  debts,  signed  in  his 
official  character,  is,  according  to  the  true  construc- 
tion of  the  act  passed  March  8,  1826,  concerning 
constables  and  their  securities,  prima  facie  evidence, 
as  well  agaihst  the  sureties  as  against  the  constable, 
of  the  receipt  of  the  money:  provided  six  months 
have  elapsed  between  the  date  of  the  receipt  and 
the  commencement  of  the  action.  Per  Aixur  and 
Baldwin,  J.  But  the  fact  that  the  receipt  of  the 
constable  was  signed  in  his  official  character,  most 
appear  in  some  way  on  the  face  of  the  paper  itself: 
if  it  do  not,  the  party  claiming  under  the  receipt 
cannot  obtain  the  benefit  of  the  act  by  oral  testi- 
mony of  the  character  in  which  the  receipt  vrai 
signed.  Per  totam  curiam.  Smith  v.  Governor,  t 
Rob. 


138       *The  Merchants  Insurance  Company 
V.  Edmondi  Davenport  &  Co. 

October  Term,  1866,  Richmond. 

I.  Insuranoe  Contract*— How  Constmed.*- Contracts 

of  Insurance  are  to  be  construed  accurately,  and 


*See  principal  case    cited  and  approved  in  the 
Manhattan  L.  Ins.  Co.  v.  Warwick,  20  GratL  615:  and 
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ndtber  liberally  nor  sererely,  and  without  favor 
to  either  party. 

a.  Same— Same.— Policies  of  insurance  are  to  be  con- 
sidered and  construed  as  a  whole:  and  particular 
clauses  or  passages  are  not  to  be  wrested  from 
their  context  so  as  to  destroy  th^  unity  of  thexon- 
tract  and  create  conflict  where  there  should  be 
agreement:  but  one  part  is  to  be  elucidated  by  the 
other,  so  as  to  reconcile  them,  if  practicable,  to 
one  common  intent  or  desisrn,  present  to  the  minds 
of  the  contractluff  parties. 

3.  nsrlne  lusaranoe— C«ptare  of  Insured  Ooods— Lia- 
bility of  insurer.— The  M.  Co.  issues  to  E.  a  policy  of 
insurance  in  the  usual  form  and  at  the  usual  rates, 
dated  December  24, 1800,  on  a  carffo  of  coffee  to  be 
shipped  on  board  the  S.  from  Rio  to  Richmond  or 
some  other  Atlantic  port  in  the  U.  S.  The  carffo  is 
shipped  on  the  10th  of  May,  and  in  July  is  seized  or 
captured  some  miles  outside  the  capes  of  Virvinla 
by  a  U.  S.  vessel.  The  owners  of  the  ship,  the 
Insurers  and  insured  are  all  citizens  of  Vlrffinia. 
The  policy  is  unaffected  by  the  public  events  that 
had  occurred:  the  capture  and  condemnation  was 
as  of  enemy's  property;  and  the  insurer  is  liable 
upon  the  property. 

This  was  an  action  on  the  case,  brought 
in  February,  1863,  in  the  Circuit  court  of 
the  city  of  Richmond,  by  Edmond,  Daven- 
port &  Co.  ag^ainst  the  Merchants  Insurance 
Company  upon  a  policy  of  insurance.  The 
defendants  pleaded  the  general  issue ;  and 
the  parties  agreed  the  facts,  and  submitted 
the  case  to  the  decision  of  the  court.  The 
facts  as  agreed  are  substantially  as  fol- 
lows: 

For  many  years  previous  to  the 
139  20th  of  December,  *1860,  there  had 
existed  an  active  trade  in  coffee  be- 
tween Rio  de  Janeiro  and  the  city  of  Rich- 
mond, and  other  Atlantic  ports  of  the 
United  States.  In  this  trade  the  plaintiffs 
had  for  several  years  been  engaged,  and 
had  effected  insurances  on  their  shipments 
of  coffee  with  the  defendants,  in  policies  of 
the  form  used  in  this  case,  at  one  and  one- 
fourth  per  cent,  premium ;  that  having  been 
the  usual  rate  and  usage  of  trade  on  such 
shipments.  On  the  24th  of  December,  1860, 
the  defendant  issued  to  the  plaintiffs,  in  the 
accustomed  course  of  business,  a  policy  in 
the  usual  form  to  the  amount  of  $15,000, 
upon  a  cargo  of  coffee,  to  be  shipped  from 
Rio  de  Janeiro  to  Richmond  in  Virginia, 
or  some  other  Atlantic  port  of  the  United 
States,  on  board  the  Sally  Magee.  The  in- 
surance was  to  commence  from  the  loading 
of  the  coffee  on  board  the  vessel,  and  con- 
tinue until  it  was  safely  landed  as  afore- 
said. 

The  perils  insured  against  were  ^*of  the 
seas,  men  of  war,  fires,  enemies,  pirates, 
rovers,  assailing  thieves,  jettisons,  letters 
of  mart  and  countermart,  reprisals,  takings 
at  sea,  arrests,  restraints  and  detainments 
of  all  kings,  princes,  or  people,  of  what 
nation,  condition  or  quality  soever,  bar- 
see  also,  foot-note  to  same  case  as  to  the  effect  of  war 
on  insurance  contracts. 

See  /generally,  monographic  note  on  "Fire  &  Marine 
Insurance"  appended  to  Mutual,  etc..  Co.  v.  Holt,  20 
Gratt  618. 


ratry  of  the  master,  unless  the  assured  be 
the  owner  of  the  vessel,  and  mariners,  and 
all  other  perils,  losses  and  misfortunes  that 
have  or  shall  come  to  the  hurt,  detriment  or 
damage  of  the  said  goods  and  merchandise 
or  any  part  thereof.  * ' 

The  warranty  of  the  assured  was,  among 
other  things,  against  damage  or  loss  aris- 
ing from  any  illicit  or  prohibited  trade  or 
any  trade  in  articles  contraband  of  war; 
and  that  insured  was  not  to  abandon,  in 
case  of  capture,  seizure  or  detention,  until 
after  condemnation  of  the  property  insured, 
&c.  nor  in  case  of  blockade;  and  free  from 
any  expense  in  consequence  of  capture, 
seizure,  detention  or  blockade ;  but  in 
140  the  event  of  blockade,  to  be  *at  lib- 
erty to  proceed  to  an  open  port,  and 
there  end  the  voyage. 

The  barque  Sally  Magee  was  owned  by 
citizens  of  Virginia,  who  were  also  citi- 
zens of  the  United  States,  and  was  regu- 
larly registered  in  the  United  States  custom 
house  for  the  port  of  Richmond,  Virginia. 
The  plaintiffs,  at  the  date  of  the  policy, 
were  also  citizens  of  Virginia  and  of  the 
United  States,  and  were  merchants  engaged 
in  the  coffee  trade  between  Rio  de  Janeiro 
and  Richmond,  and  other  Atlantic  ports  of 
the  United  States.  The  defendants  were 
and  still  are  a  corporation  chartered  by  the 
general  assembly  of  Virginia,  and  the  presi- 
dent, directors  and  stockholders  were,  at 
the  date  of  the  policy,  citizens  of  Virginia 
and  the  United  States. 

On  the  10th  of  May,  1861,  the  Sally 
Magee,  having  on  board  coffee  in  which  the 
plaintiffs  were  interested  to  the  amount  of 
six  thousand  nine  hundred  and  nine  dollars 
and  forty-two  cents,  cleared  from  Rio  de 
Janeiro,  with  United  States  papers,  and 
under  the  United  States  flag,  for  Richmond, 
Virginia,  or  some  other  Atlantic  port  of 
the  United  States,  and  while  proceeding  on 
her  voyage,  and  before  her  arrival  at  Rich- 
mond or  at  any  other  ports  aforesaid,  the 
said  ship  with  her  cargo  was  seized  or  cap- 
tured by  the  United  States  about  the  1st  of 
July,  1861,  on  the  high  seas,  a  few  miles 
outside  the  capes  of  Virginia,  and  was  sub- 
sequently condemned  by  a  prize  court  of  the 
United  States.  The  loss  of  the  plaintiffs 
was  total,  and  due  notice  of  condemnation 
and  abandonment  was  given  to  the  defend- 
ants. Before  and  at  the  time  of  the  seizure 
or  capture  aforesaid,  all  the  parties  were 
citizens  of  Virginia  and  of  the  Confederate 
States. 

It  was  a  part  of  the  case  agreed,  that 
either  party  might  refer  to  the  constitution, 
laws,  and  public  acts  of  the  government  of 
the  United  States,  in  the  same  manner  as 
if  they  were  incorporated  in  the  state- 
141  ment  of  the  case,  *and  also  to  any 
facts  or  circumstances  of  a  general  and 
historical  character,  touching  the  United 
States,  of  which  the  court  could  take  judi- 
cial cognizance  if  Virginia  had  not  dis- 
solved its  political  connection  with  the 
United  States.  And,  like  reference  might 
be  made  to  the  public  acts  of  the  Confed- 
erate States  and  the  several  states  compos- 
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ing  the  Confederacy,  and  to  the  historical 
facta  in  relation  to  its  formation  and  estab- 
lishment, and  that  of  the  government  of  the 
Confederate  States. 

On  the  4th  of  February,  1863,  the  Court 
rendered  a  judgment  on  this  state  of  facts, 
in  favor  of  the  plaintiffs,  for  the  sum  of 
$6,909.42,  with  interest  from  the  1st  of 
December,  1861,  until  paid,  and  their  costs. 
Whereupon  the  Merchants  Insurance  Com- 
pany applied  to  this  court  for  a  writ  of  error 
to  the  judgment,  which  was  awarded. 

John  Howard  and  Grattan,  for  the  appel- 
lants. 
J.  Alfred  Jones,  Crump  and  Conway  Rob- 
,      in  son,  for  the  appellees. 

RIVES,  J.  This  action  was  brought  upon 
a  policy  of  marine  insurance,  whereby  the 
appellees  procured  of  the  appellants  an  in- 
surance of  fifteen  thousand  dollars  upon  a 
certain  cargo  of  the  Sally  Magee,  at  a  pre- 
mium of  one  and  a  quarter  per  cent.  The 
policy  bears  date  on  the  24th  of  December, 
1860,  when  the  underwriters  and  insured 
were  alike  citizens  of  Virginia  and  of  the 
United  States.  The  barque  Sally  Magee 
was  owned  by  citizens  of  Virginia,  and  as 
such  also  citizens  of  the  United  States,  and 
was  duly  registered  in  the  United  States 
custom  house  for  the  port  of  Richmond. 
On  the  10th  day  of  May,  1861,  she  cleared 
from  Rio  de  Janeiro,  having  on  board,  for 
the  insured,  coffee  to  the  amount  of  six 
thousand  nine  hundred  and  nine  dollars  and 
forty-two  cents,  with  United  States  papers 
and  under  the  United  States  flag,  for 
142  Richmond,  *Virginia,  or  some  other 
Atlantic  port  of  the  United  States, 
and  while  proceeding  on  her  voyage  was 
captured  by  the  United  States  on  the  27th 
of  June,  1861,  on  the  high  seas,  outside  of 
the  capes  of  Virginia,  and  was  subsequently 
condemned  and  confiscated  by  a  prize  court 
of  the  United  States.  The  loss  of  the  ap- 
pellees was  total,  and  due  notice  of  condem- 
nation and  abandonment  was  given  to  the 
underwriters. 

In  the  agreed  case  upon  which  the  judg- 
ment of  the  court  below  was  rendered,  ref- 
erence was  specially  made  and  allowed  to 
the  constitution,  laws  and  public  acts  of  the 
government  of  the  United  States ;  to  any 
facts  or  circumstances  of  a  general  and  his- 
torical character  touching  the  United  States, 
of  which  the  court  would  take  judicial  cog- 
nizance if  Virginia  had  not  dissolved  its 
political  connection  with  the  United  States ; 
to  the  public  acta  of  the  Confederate  States, 
and  the  several  states  composing  the  Con- 
federate States;  and  to  the  historical  facts 
touching  the  formation  and  establishment 
of  the  <5>nfederacy  and  government  of  the 
Confederate  States.  The  case  was  sub- 
mitted as  *'setout  in  this  agreement,  and  in 
>  the  declaration,  to  which  a  plea  of  the  gen- 
eral issue  was  pleaded,  and  issue  thereupon 
joined.*'  The  case  was  heard  and  decided 
by  the  court  below  on  the  4th  day  of  Feb- 
ruary, 1863,  and  judgment  given  for  the 
$6,909.42,  the  value  of  the  coffee  condemned 
and  lost. 


The  review  of  this  judgment  presents  for 
consideration  several  queations  of  interest 
and  importance.  The  diatinguishing  fea- 
ture of  the  cause  is  new,  and  it  is  not  snr- 
priaing  that  it  invited  the  counsel  on  both 
sides  to  a  latitude  of  discussion  beyond  the 
actual  necessities  of  the  occasion.  But  I 
shall  cautiously  abstain  from  following 
counsel  into  inquiries,  however  interesting 
not  strictly  pertinent  and  necessary;  nor 
shall  I  be  tempted  to  intimate  any  opinion 
whatsoever    upon    certain    questions 

143  that   have  *been  made  in   this  canse, 
and  which  I  deem  out  of  its  legitimate 

pale.  The  examination  I  propose  shall  be 
confined  to  the  distinct  issues  of  the  cause, 
and  shall  preclude,  as  beyond  the  proprieties 
of  my  place,  the  intimation  or  expression 
of  opinion  upon  irrelevant  matters.  The 
great  and  controlling  controversy  in  this 
cause  is  whether  any,  and,  if  any,  what 
effect  the  great  change  in  the  political 
relations  and  governments  of  these  parties, 
supervening  upon  their  contract  of  insur- 
ance of  24th  December,  1860,  should  have 
upon  the  constructio.n  or  validity  of  that 
contract.  When  they  contracted,  they  were 
citizens  of  the  United  States;  when  the 
cause  of  action  arose,  they  found  them- 
selves in  fact,  whatever  they  may  have 
been  in  theory,  the  subjects  of  another  gov- 
ernment, and,  as  such,  enemies  of  the 
United  States,  and  in  arms  against  them. 
How  far  the  terms  of  their  contract  and 
the  intendment  of  law  shall  bind  or  dis- 
charge the  underwriters  under  the  actual 
circumstances  of  this  loss,  depends  in  a 
great  degree  upon  the  legal  character  and 
incidents  of  this  policy.  For  this  reason  it 
is  fit  that  certain  general  principles  of  law 
upon  this  subject  should  be  advanced,  before 
attempting  to  solve  the  main  question 
which  I  have  just  stated. 

Marine  insurances  are  of  vast  benefit  to 
commerce.  By  distributing  losses,  they 
fortify  the  merchants  of  small  capital,  and 
encourage  in  a  variety  of  ways  commercial 
enterprise  and  adventure.  They  are  there- 
fore entitled  to  the  favor  of  courts,  and 
should  be  so  construed  as  to  sustain  the  fair 
intent  of  the  parties,  neither  enhancing  on 
the  one  hand  the  risks  of  the  insurer,  nor 
on  the  other  impairing  the  indemnities  of 
the  insured.  It  is  well  observed  by  Parsons, 
in  his  treatise  on  Maritime  Law,  vol.  2,  p. 
49,  that  if  by  construction  **the  insured  are 
always  favored,  either  the  practice  of  in- 
surance must  cease,  or  the  premiums  must 
be  enlarged  to  cover  the   risks  of  the 

144  *law  as  well  as  the  perils  of  the  sea, 
until  insurance  becomes  so  costly  that 

the  best  men  will  give  it  up,  because  it  will 
be  more  profitable  for  prudent  and  honest 
merchants  to  stand  their  own  insurers." 
In  Pelly  v.  Royal  Exchange  Assurance 
Company,  1  Burr.  344-349,  it  was  said  by 
Lee,  C.  J.,  that  **in  the  construction  of 
policies  the  strictum  jus  or  apex  juris  is 
not  to  be  laid  hold  on,  but  they  are  to  be 
construed  largely  for  the  benefit  of  trade  and 
for  the  insured;*'  and  in  Wolff  v.  Horn- 
castle,  1  Bos.  &  Pull.  316,  BuUer,  J.,  speaks 
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of  a  policy  of  insurance  as  '*a  contract 
nberrimae  fidei,  in  which  we  must  avoid 
bearing  harder  upon  the  plaintiffs  than  is 
absolutely  necessary." 

Where  words  of  doubtful  or  ambiguous 
import  are  used  in  the  policy,  it  has  been 
decided  in  the  case  of  .Dole  &  another  v. 
New  England  Mutual  Marine  Insurance 
Company,  6  Allen  373,  that  *'that  interpre- 
tation is  to  be  adopted  which  is  most  favor- 
able to  the  claims  of  the  assured  under  the 
policy.  This  is  the  ordinary  and  familiar 
rule  applicable  to  the  construction  of  all 
policies  of  insurance.  It  is  founded  on  the 
consideration  that  the  contract  being  one 
of  indemnity  to  the  assured,  it  is  most  con- 
sonant to  the  intent  of  the  parties  to  con- 
strue it  so  that  the  extent  of  the  indemnity 
shall  be  as  great  as  a  just  interpretation  of 
its  terms  will  fairly  admit ;  but  that  this 
salutary  and  well-established  rule  of  inter- 
pretation can  have  no  a'pplication  to  a  case 
where  the  terms  of  the  policy  are  clear  and 
uiambiguous. "  Alluding  to  this  principle 
of  favor  to  the  insured,  Parker,  J.,  in  Hood 
V.  Manhattan  Fire  Insurance  Company,  1 
Kern.  R.  532,  says:  *' Where  the  words  are 
not  ambiguous,  and  the  expression  of  the 
intent  of  the  parties  is  full,  I  know  of  no 
reason  why  they  should  be  excepted  from 
the  general  rules  of  law  applicable  to  the 
construction  of  all  contracts. '  *  Lord 
145  *Ellenborough  in  Robertson  v. 
French,  4  East's  R.  130,  135,  uses 
the  following  explicit  language:  ^^In  the 
course  of  the  argument  it  seems  to  have 
been  assumed  that  some  peculiar  rules  of 
construction  apply  to  the  terms  of  a  policy 
of  assurance,  which  are  not  equally  appli- 
cable to  the  terms  of  other  instruments,  and 
in  all  other  cases ;  it  is  therefore  proper  to 
state  that  the  same  rule  of  construction 
which  applies  to  all  other  instruments  ap- 
plies equally  to  this  instrument  of  a  policy 
of  insurance,  namely,  that  it  to  be  con- 
strued according  to  its  sense  and  meaning 
as  collected  in  the  first  place  from  the  terms 
used  in  it;  which  terms  are  themselves  to 
be  understood  in  their  plain,  ordinary  and 
popular  sense,  unless  they  have  generally, 
in  respect  to  the  subject  matter,  as  by  the 
known  usage  of  trade  or  the  like,  acquired 
a  peculiar  sense  distinct  from  the  popular 
sense  of  the  same  words;  or  unless  the  con- 
text evidently  points  out  that  they  must,  in 
the  particular  instance,  and  in  order  to 
effectuate  the  immediate  intentions  of  the 
parties  to  that  contract,  be  understood  in 
some  other  special  and  peculiar  sense." 

From  this  collation  and  comparison  of 
authorities,  therefore,  I  am  content,  for  all 
the  purposes  of  this  case,  with  Parsons' 
practical  conclusion,  ^'that  contracts  of  in- 
surance are  to  be  construed  accurately,  and 
neither  liberally  nor  severely,  and  without 
favor  to  either  party.  * '  2  Parsons'  M.  L. 
49. 

Another  familiar  rule  of  intrepretation 
attaches  to  policies  as  well  as  other  written 
instruments,  namely,  that  they  are  to  be 
considered  and  construed  as  a  whole ;  and 
particular  clauses  or  passages  are  not  to  be 


wrested  from  their  context  so  as  to  destroy 
the  unity  of  the  contract,  and  create  conflict 
where  there  should  be  agreement.  On  the 
contrary,  a  desire  to  effectuate  the  intent* 
tions  of  the  parties  creates  the  neces- 

146  sity  of  looking  to  *all  the  constituent 
elements  of  the  contract,  elucidating 

one  by  the  other,  and  reconciling  them,  if 
practicable,  to  one  common  intent  or  design 
present  to  the  minds  of  the  contracting 
parties. 

To  ascertain  the  nature  and  extent  of  an 
agreement,  we  must  necessarily  contemplate 
all  the  attending  circumstances  and  cdn- 
temporaneous  events  likely  to  operate  upon 
the  minds  and  influence  the  acts  of  the 
parties.  In  this  particular  case,,  we  are 
specially  invited  and  required  to  do  so,  in 
consequence  of  the  extraordinary  political 
troubles  which  are  now  relied  on  for  the 
defeat  or  abrogation  of  this  ii^surance,  and 
to  which  reference  is  made,  as  has  already 
been  seen,  by  the  agreed  case  now  sub- 
mitted to  us.  When  these  parties  came 
together  on  the  24th  December,  1860,  the 
field  of  speculation  was  open  alike  to  both. 
They  were  equally  interested  in  the  future 
events,  natural  and  political,  that  might 
attend  or  affect  their  contract ;  and  more 
especially  will  a  knowledge  of  the  probable 
course  of  trade,  the  state  of  the  country, 
and  all  other  causes  bearing  on  the  risks  to 
be  assumed,  be  imputed  to  the  underwriters. 

Their  risks  were  ascertained  and  fixed  by 
their  signature  to  the  policy,  and  could  not 
be  lessened,  augmented  nor  in  any  respect 
varied  by  subsequent  transactions  or 
events.  It  was  their  province  to  look  nar- 
rowly to  the  risks  to  be  enumerated,  and  to 
see  that  their  liabilities  were  not  greater 
than  they  were  content  to  bear  amid  all  the 
uncertainties  of  the  natural  and  political 
world  during  the  existence  of  their  policy. 
I  feel  well  assured,  that  in  an  undertaking 
of  this  kind,  they  must  have  felt  the  just- 
ness and  acted  in  the  spirit  of  the  ancient 
rule  laid  down  in  Paradine  v.  Jane, 
Aleyn's  R.  260,  namely,  where  one  by  his 
own  act  assumes  a  duty  or  a  charge,  he  will 
not  be  relieved  from  it  by  any  accident 
proceeding  from  inevitable  necessity ; 

147  .for  the  manifest  reason    that,  *being 

a  matter  of  contract,  he  might  have 
provided  against  it.  The  insurers.were  not 
restricted  to  their  printed  forms;  they 
might  on  this  occasion  have  guarded  them- 
selves against  the  actual  contingency,  if, 
with  a  forecast  and  discernment,  which,  I 
admit,  were  then  rare,  they  had  properly 
noted  the  signs  of  the  times.  To  them  the 
policy  before  signature  was  a  tabula  rasa, 
on  which  they  might  have  inscribed  only 
such  risks  as  comported  with  the  threatened 
troubles  of  the  country,  and  have  so  re- 
stricted their  liabilities  as  to  avoid  the 
complications  of  the  then  imminent  war. 
It  was  for  them  to  limit  or  extend  the  terms 
of  their  policy.  If  they  choose  to  assume 
the  usual  risks  and  demand  the  usual  pre- 
miums, they  cannot  escape  the  former  by 
reason  of  necessity,  nor  plead  the  latter  as 
an    argument   against    the    true  extent  of 
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their  obligation.  These  may  tend  to  stamp 
it  as  a  most  improvident  bargain,  but  can- 
not weaken  or  impair  its  legal  sanctions. 
Having  premised  these  general  considera- 
tions, let  us  consider  the  warning  which 
these  parties  had  of  impending  war.  The 
appellees  may^. 1^.70  profited  by  it,  and  been 
specialy  induced  by  it  to  seek  this  indemnity 
for  their  commercial  adventure ;  nor  could  it 
have  been  expected  of  them  sua  sponte  to 
advance  the  premiums.  But  if  the  appel- 
lants neglected  the  fearful  porpents  of 
war,  let  us  see  if  they  can  impute  it  to  any- 
thing save  to  themselves,  and  the  prevalent 
indifference  of  the  public.  This  transac- 
tion speaks  as  of  its  date.  Some  days  be- 
fore that,  to  wit,  on  the  20th  of  December, 
1860,  South  Carolina  took  the  lead  by  the 
passage  of  her  ordinance  of  secession.  The 
ffeneral  assembly  of  Virginia  had  also,  by 
joint  resolution  of  both  houses,  pledged  her 
co-operation  to  South  Carolina,  against  any 
attempt  of  the  federal  government  to  coerce 
her  into  obedience  to  the  union  and  laws 
of  the  United  States,  which   she   had 

148  renounced.     *A11  the  southern   states 
were  then  preparing  and  organizing 

revolution  throughout  their  borders.  Con- 
ventions were  called  to  withdraw  their  re- 
spective states  from  the  Union ;  and  so  rapid 
and  contagious  was  the  political  ferment  in 
these  states,  thai  the  example  of  South 
Carolina  was  followed  by  Mississippi  on 
the  9th  of  January  following,  by  Florida 
and  Alabama  on  the  11th,  Georgia  on  the 
19th,  and  Louisiana  on  the  26th  of  the  same 
month ;  and  the  Montgomery  convention 
that  formed  the  Confederacy,  met  on  the 
6th  of  February,  1861.  In  view  of  these 
historical  facts,  it  is  fair  to  conclude  that, 
at  the  date  of  this  policy,  the  underwriters 
might  well  have  contemplated  the  proba- 
bilities of  armed  collisions  on  land  and  sea 
between  the  authorities  of  the  United  States, 
and  those  states  that  were  openly  medi- 
tating withdrawal  from  the  Union  and  re- 
sistance to  its  laws.  It  is  by  no  means 
necessary  that  the  insurers  should  have 
contemplated  such  a  contingency;  nor  am 
I  to  be  understood  as  ascribing  such  fore- 
sight to  them.  On  the  contrary,  I  suspect 
that  they  did  not,  in  fact,  entertain  such 
an  idea.  I  know  too  well  the  supineness 
and  incredulity  with  which  many  slept  upon 
this  volcano,  unaware  of  its  pent-up  fires, 
till  they  burst  forth  to  consume  their  for- 
tunes and  awaken  them  to  a  sense  of  their 
unexpected  ruin.  But  it  is  surely  not  too 
much  to  say  that  enough  of  the  omens  and 
threats  of  war  existed  on  the  24th  Decem- 
ber, 1860,  to  render  it  probable  that  the 
most  serious  perils  of  this  policy  would 
proceed  from  acts  of  the  United  States — the 
common  government,  at  that  time,  of  the 
insured  and  insurers. 

The  gist  of  this  inquir3',  then,  is  to  fix 
the  responsibility  of  the  appellants  by  the 
just  meaning  and  scope  of  the  terms  they 
have  employed  in  their  policy.  The  enum- 
eration of  risks  is  taken  from  the  English 
forms.  (Marshall,  vol.  1,  p.  217.)  They 
are,     ''of    the     seas,    men     of    war, 

149  *fire8|  enemies,  pirates,  rovers,  assail- 


ing thieves,  jettisons,  letters  of  mart  and 
countermart,  reprisals,  takings  at  sea, 
arrests,  restraints  and  detainments  of  all 
kings,  princes  or  people,  of  what  nation, 
condition  or  quality  soever,  barratry  of  the 
master  (unless  the  assured  should  be  the 
master  of  the  vessel)  and  mariners,  and  all 
other  perils,  losses  and  misfortunes  that 
had  or  should  come  to  the  hurt,  detriment  or 
damage  of  the  said  goods  and  merchandise 
or  any  part  thereof."  It  will  be  seen  that 
the  word  'capture'  is  not  used  in  this  part 
of  the  policy ;  it  is,  however,  sufficiently 
expressed  by  equipollent  terms,  *men  of 
war,'  ^enemies,'  'takings  at  sea,'  'arrests,' 
Ac.  To  render  this  plainer,  I  crave  refer- 
ence to  a  correllative  warranty  or  exception 
of  the  policy,  where  the  assured  war- 
ranted "not  to  abandon  in  case  of  capture, 
seizure  or  detention  until,"  Ac.  I  take  it, 
therefore,  that  capture  is  one  of  the  perils 
insured  against  by  this  policy.  How  is 
this  term  to  be  defined?  It  has  two  senses: 
first,  that  of  a  lawful  belligerent  act  of 
government ;  and  secondly,  of  a  taking  by 
violence  from  without,  as  that  of  an  ordi- 
nary enemy  or  pirate.  And  in  a  case  here- 
tofore cited  of  Dole  Ac.  v.  New  England 
Mutual  Marine  Insurance  Company,  6 
Allen's  R.  373,  it  is  said:  ''Where  a  word 
or  phrase  is  inserted  in  a  contract,  which 
may  be  properly  said  to  have  two  or  more 
meanings,  each  of  which  is  appropriate  and 
suitable  to  describe  results  or  events  which 
may  in  certain  contingencies  occur  or  arise 
in  the  practical  operation  of  the  contract, 
and  which  must  therefore  be  presumed  to 
have  been  in  the  contemplation  of  the  par- 
ties, the  true  rule  of  exposition,  in  the 
absence  of  any  contrary  intent,  is  to  in- 
terpret it  as  having  been  used  by  the  parties 
in  its  fullest  and  most  comprehensive 
sense."  It  seems  to  me,  therefore,  that  this 
term  is  apt  and  broad  enough    to  embrace 

and  describe  the  actual  loss,  for  which 
150      the  abandonment  was  made  in  *this 

cause,  namely,   a  capture  as  prize  by 
the  United  States. 

By  reference  to  the  case  of  The  Sally 
Magee,  reported  in  3  Wallace's  R.  451,  it 
will  be  seen,  that  the  condemnation  of  its 
cargo,  which  led  to  the  abandonment  in 
this  case,  was' based  solely  upon  the  ground 
that  it  was  enemy's  property,  and  tiiat  no 
reference  could  be  had  to  the  individual 
character,  or  sentiments,  or  conduct  of  the 
owner.  It  was  sufficient  that  a  civil  terri- 
torial war  existed,  to  make  enemy's  prop- 
erty on  the  high  seas  lawful  prize.  Thus, 
it  was  observed  by  Judge  Sprague  (Upton 
on  Mar.  Warfare  and  Prize,  p.  97),  that 
"in  prize  law,  condemnation  is  not  the  in- 
fliction of  personal  punishment  on  proof  of 
personal  guilt,  but  it  is  a  matter  of  bellig- 
erent policy,  to  destroy  the  commerce  of 
the  enemy  and  diminish  his  resources." 
The  same  reasoning  is  employed  in  The 
Prize  cases,  2  Black's  U.  S.  R.  635,  670;  and 
tends  to  prove  that  whatever  may  be  the 
individual  responsibilities  of  citizens  of  the 
Confederate  States  for  their  personal  acts, 
they  are  to  be  regarded,  so  far  as  the  bellig- 
erent  rights   and  relations   of   the  United 
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States  are  concerned,  simply  as  enemies 
according  to  the  law  of  nations.  Judge 
Grier,  who  delivered  the  opinion  of  the  court 
in  these  cases,  said:  *'A  civil  war  is  never 
solemnly  declared;  it  becomes  such  by  its 
accidents — the  number,  power  and  organ- 
ization of  the  persons  who  originate  and 
carry  it  on.  When  the  party  in  rebellion 
occupy  and  hold  in  a  hostile  manner  a  cer- 
tain portion  of  territory;  have  declared 
their  independence ;  have  cast  off  their  al- 
legiance; have  organized  armies;  have 
commenced  hostilities  against  their  former 
sovereign,  the  world  acknowledges  them  as 
belligerents,  and  they  contest  a  war.  They 
claim  to  be  in  arms  to  establish  their  lib- 
erty and  independence,  in  order  to  become 
a  sovereign  state ;  while  the  sovereign  party 
treats  them  as  insurgents  and  rebels, 

151  *who  owe  allegiance,  and  who  should 
l>e  punished  with  death  for  their  trea- 
son." These  adjudications  seem  to  settle 
with  great  clearness  the  character  of  this 
act  as  a  belligerent  capture,  and  the  polit- 
ical status  of  the  insured  and  insurers  in 
reference  to  this  transaction,  as  construed 
by  the  Supreme  Court  of  the  United  States, 
simply  as  *  enemies.'  It  surely  does  not 
become  this  court,  upon  the  invitation  of 
counsel,  to  go  into  other  collateral  and  irrel- 
evant inquiries  as  to  personal  consequences 
growing  out  of  the  late  war.  When  such 
questions  legitimately  arise,  it  will  be  time 
enough  to  consider  and  decide  them.  Now, 
it  is  sufiBcient  to  concede,  that  by  the 
course  of  political  events,  and  the  fortunes 
of  war,  which  they  could  not  control,  the 
parties  to  this  contract,  between  its  date 
and  the  happening  of  the  loss,  had  become 
enemies  of  the  United  States.  Does  not 
that  contract  and  its  obligations  still  follow 
and  bind  them  in  his  altered  relation? 
They  were  subjects  of  the  same  government 
4e  facto,  with  a  right  to  resort  to  its  courts 
to  assert  their  rights  and  pursue  their  reme- 
dies; and  if  now  remitted  to  their  govern- 
ment de  jure,  I  perceive  no  reason  why  the 
same  rights  and  redress  should  not,  in  like 
manner,  follow  them  to  this  court.  Any 
other  view,  it  seems  to  me,  would  make  it 
impossible,  during  the  existence  of  civil 
war,  to  guard,  protect  and  enforce  private 
rights  and  uphold  the  sanctity  of  contracts, 
under  the  mutations  of  shifting  govern- 
ments or  dynasties.  Capture  of  any  kind, 
a  fortiori  belligerent  capture*  its  primary 
sense,  is  a  peril  insured  against;  and  it 
gives  rightful  cause  of  action  under  this 
policy  to  the  appellees  as  against  the  appel- 
lants, in  whatever  court  had  or  now  has 
jurisdiction  of  their  cause. 

If  this  term,  however,  is   not  descriptive 

of  the   actukl   contingency   on    which    this 

action  rests,  this  is  precisely  one   of   those 

occasions     when     recourse    may     be 

152  rightfully  *had  to  the  sweeping  clause 
of  the  policy.     These  general  words, 

**all  other  perils,  losses  and  misfortunes," 
are  by  no  means  meaningless,  immaterial 
or  inoperative.  In  Cullen  v.  Butler,  5 
Manle  A  Sel.  461,  464,  lA.  EUenborough 
says:  "The  extent  and  meaning  of  the  gen- 


eral words  have  not  yet  been  the  immediate 
subject  of  any  judicial  construction  in  our 
courts  of  law.  As  they  must,  however,  be 
considered  as  introduced  in  the  policy  in 
furtherance  of  the  objects  of  marine  insur- 
ance, and  may  have  the  effect  of  extending 
a  reasonable  indemnity  to  many  cases  not 
distinctly  covered  by  the  special  words, 
they  are  entitled  to  be  considered  as  mate- 
rial and  operative  words,  and  to  have  due 
effect  assigned  to  them  in  the  construction 
of  this  instrument ;  and  which  will  be  done 
by  allowing  them  to  comprehend  and  cover 
other  cases  of  marine  damage,  of  the  like 
kind  with  those  which  are  specially  enum- 
erated, and  occasioned  by  similar  causes." 
To  the  same  effect  is  the  language  of  Best, 
J.,  in  Butler  v.  Wildman,  5  Eng.  C.  L.  R. 
324,  328:  **The  use  of  these  words  is  to 
enlarge  the  construction  of  the  terms  by 
which  particular  losses  are  before  men- 
tioned, and  to  extend  them  to  cases  coming 
very  near,  but  not  precisely  within,  the 
specified  losses."  If,  therefore,  the  charac- 
ter of  this  case  be  unprecedented,  and  diffi- 
culty exist  as  to  the  inferences  or  deduc- 
tions to  be  made  from  the  changed  political 
relations  and  capacities  of  the  parties,  I 
am  unable  to  resist  the  conclusion  that  the 
damage  complained  of,  in  the  actual  con- 
tingency, was  truly  a  risk  within  the 
special  and  general  enumeration  of  both 
this  policy. 

Another  theory  is  propounded  for  ascer- 
taining the  obligations  of  this  contract,  and 
the  rights  and  duties  of  the  parties  in  ref- 
erence to  it.  It  is  contended,  that  the  exist- 
ence   of  the   Confederate   government,  and 

the  war  waged  by  it,  did  not  affect  nor 
153    suspend  the  allegiance  of  these  *parties 

to  the  United  States,  nor  impair 
their  duties  to  that  government.  How  far 
this  pretension  is  rightful  or  applicable  to 
this  case,  I  do  not  think  it  proper  or  neces- 
sary now  to  decide.  Assuming  the  position 
to  be  true,  I  do  not  discern  the  legitimacy 
of  the  conclusions  that  are  drawn  from  it 
by  the  counsel  for  the  appellants.  These, 
as  I  understand  them,  are,  first,  that  it  is 
not  competent  to  insure  against  the  act  of 
one's  own  government;  and  secondly,  that 
though  the  contract  was  originally  lawful, 
it  afterwards  became  unlawful  and  incapa- 
ble of  performance,  because  it  involved,  a 
breach  of  public  duty.  I  will  now  suc- 
cinctl)'  examine  these  two  points,  and  the 
leading  cases  that  have  been  cited  in  sup- 
port of  them. 

I.  As  to  the  capacity  of  American  citizens 
to  insure  against  American  capture.  Under 
this  head  we  have  been  furnished  with  a 
great  variety  of  authorities.  The  most  of 
these  are  inapplicable,  especially  the  first 
class  of  cases  to  which  we  have  been  re- 
ferred. Iwd.  Mansfi^d,  in  his  time,  had 
sustained  insurances  of  enemy's  property 
against  British  capture,  on  fancied  grounds 
of  advantage  to  his  countrymen ;  but  Ld. 
Al  van  ley  first  took  ground  against  this 
principle,  and  decided  "that  when  a  British 
subject  insures  against  captures,  the  law 
infers  that  the  contract  contains  an  excep- 
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tion  of  captures  made  by  the  government 
of  his  own  country ;  and  that,  if  he  had 
expressly  insured  against  British  capture, 
such  a  contract  would  be  abrogated  by  the 
law  of  England."  The  same  course  of 
adjudication  was  followed  by  LA,  Kenyon, 
in  Brandon  v.  Nesbitt,  and  Bristow  v. 
Towers,  6  T.  R.  23,  35.  Ld.  KHenborough 
still  more  directly  condemned  these  assur- 
ances, and  pronounced  them'to  be  '*not  only 
illegal  and  void,  but  repugnant  to  every 
principle  of  public  policy."  Whether  the 
loss  in  respect  of  which  the  assured  sought 
to  recover  were  a  loss  by  British  capture 
(as    in    Kellner   v.    Le     Mesurier,    4 

154  East's  *R.  396),  or  by  a  co-belligerent 
(as  in  Brandon   v.    Curling,  4   East's 

R.  410) ;  whether  the  insurance  were  effected 
before  or  after  the  breaking  out  of  hostili- 
ties (as  in  f^urtado  v.  Rodgers,  3  Bos.  & 
Pull.  R.  191,  or  Brandon  v.  Curling,  4  East's 
R.  410),  or  whether  the  action  were  brought 
during  the  war  or  after  the  restoration  of 
peace  (as  in  Gamba  v.  Ive  Mesurier,  4  East's 
R.  407),  his  lordship's  decision  was  uni- 
formly the  same;  he  declared  that  every 
insurance  on  alien  property  by  a  British 
subject  must  be  understood  with  this  limi- 
tation, that  it  shall  not  extend  to  cover  any 
loss  happening  during  the  existence  of  hos- 
tilities between  the  respective  countries  of 
the  assured  and  the  underwriters.  1  Ar- 
nould,  p.  90.  But  it  is  very  plain  these 
cases  are  very  different  from  the  case  we  are 
now  examining ;  and  the  principle  on  which 
they  were  decided  points  to  this  discrimina- 
tion. Here  the  insured  and  insurers  belong 
to  one  common  country;  and  there  can  be 
no  question  of  public  policy  involved.  But 
a  case  like  the  present  was  noticed  in  L/ub- 
bock  V.  Potts,  7  East's  R.  447,  where  the 
attempt  was  made  to  extend  the  principle 
of  the  foregoing  cases  further,  to  wit,  that 
an  insurance  against  British  capture  was 
void  on  a  British  ship ;  but  the  point  was  not 
decided,  though  the  court  intimated  a  pretty 
clear  opinion  that  it  would  only  be  illegal 
in  the  case  of  a  foreign  ship.  1  Arnould, 
p.  86,  90.  A  somewhat  analogous  principle 
has  been  settled  where  American  citizens 
sued  British  underwriters  upon  abandon- 
ments on  account  of  the  American  embargo. 
Conway  v.  Gray,  Conway  v.  E*orbes,  and 
Maury  v.  Shedden,  10  East's  R.  536,  539, 
540.  Ld.  Ellenborough  said:  ^^In  all  ques- 
tions arising  between  the  subjects  of  differ- 
ent states,  each  is  a  party  to  the  public 
authoritative  acts  of  his  own  government, 
and  on  that  account  a  foreign  subject  is  as 
much  incapacitated  from  making  the 

155  consequences  of  an  act  of  his  *own 
state  the  foundation  of  a  claim  to  in- 
demnity upon  a  British  subject  in  a  British 
court  of  justice,  as  he  would  be  if  such  act 
had  been  done  immediately  and  individu- 
all)'  by  such  foreign  subject  himself. ' '  But 
this  proposition  was  afterwards  materially 
modified,  if  not  retracted,  by  him  in  a  later 
case  of  Simeon  v.  Bazett,  2  Maule  &  Sel. 
94,  99;  where  he  said,  that  '*the  exclusion 
of  risk  occasioned  by  act  of  the  assured' s 
own  government  is  only  an    implied   exclu- 


sion from  the  reason  and  fitness  of  the 
thing ;  which,  however,  may  be  rebutted  by 
circumstances."  The  whole  doctrine  was 
exploded  in  the  Exchequer  chamber,  where 
it  was  held  that  the  insured  was  entitled  to 
recover,  notwithstanding  the  loss  happened 
by  the  act  of  the  government  of  his  coun- 
try, and  though  he  and  the  insurer  were 
subjects  of  different  states.  Bazett  v. 
Meyer,  5  Taunt.  R.  824.  This  latter  rule, 
upon  a  full  review  of  the  cases,  has  been 
adopted  in  our  American  courts,  and  the 
contrary  doctrine  disclaimed  as  the  offspring 
of  a  fanciful  and  unreasonable  theory. 
Francis  v.  Ocean  Insurance  Company,  6 
Cow.  R.  404,  and  2  Wend.  R.  64.  But  even 
when  taking  this  questionable  position,  Ld. 
Ellenborough  adds:  '^ Where  the  insured 
and  insurer  are  both  subjectis  of  the'  same 
state,  the  case  will  stand  upon  very  differ- 
ent grounds  of  consideration."  The  same 
eminent  judge  ruled  at  Nisi  Prius  this  very 
point,  by  declaring,  that  ** where  the  as- 
sured was  a  British  subject,  he  might 
recover  ag;ainst  a  British  underwriter  for  a 
loss  sustained  by  an  act  of  their  own  gov- 
ernment ;  that  being  totally  different  from 
the  case  of  a  foreigner  assured ;  for  amongst 
our  own  subjects,  whether  the  plaintiff  or 
defendant  sustain  the  loss,  it  cannot  pre- 
judice the  interests  of  the  country."  F^ge 
V.  Thompson,  Park  on  Ins.  130  n.  and  1 
Phill.  Ins.  p.  511. 

In  this  country,  however,  this  particular 
point  has  been  settled,  and  the  valid- 
156  ity  of  insurances  against  loss  *hap- 
pening  by  the  act  of  one's  own 
government  been  fully  sustained.  Odlin  v. 
Ins.  Co.  of  Penn.  2  Wash.  C.  C.  312;  Mc- 
Bride  v.  Marine  Ins.  Co.,  5  Johns.  R.  299; 
L/orent  v.  S.  Carolina  Ins.  Co.,  1  Nott  A  McC. 
R.  505.  Our  g^eat  American  commentator, 
Ch.  Kent,  lays  down  the  principle  broadly, 
thus:  ^^An  insurance  against  loss  by  reason 
of  the  act  of  one's  own  government,  as  an 
arrest  or  embargo,  is  valid."  Parsons  also 
treats  the  policy  as  covering  captures,  de- 
tentions or  arrests  **by  the  government,  of 
which  the  assured  is  himself  a  subject,  if 
not  for  a  breach  of  law."  2  Parsons'  Mar. 
Lf.  ch.  vii.  {  vii. 

Conceding,  therefore,  that  the  parties  to 
this  policy  were  citizens  of  the  United 
States,  and  their  duties  of  allegiance  as 
such  in  full  force  at  the  time  of  the  capture. 
I  do  not  perceive,  in  the  light  of  these  de- 
cisions, anything  to  invalidate  the  claims 
of  the  appellees  to  their  stipulated  indemnity 
under  this  insurance.  Is  there  any  true 
ground  of  distinction  between  this  case 
and  that  of  any  other  capture  in  an  unex- 
pected war?  I  can  respond  to  the  argument 
of -the  appellants'  counsel  in  the  words  of 
the  court  in  Wood  v.  New  England  Mar. 
Ins.  Co.  14  Mass.  R.  31,  38.  ''It  is  thought 
hard,  that  the  defendants  should  be  made 
liable  for  a  loss  'happening  from  means 
which  neither  party  calculated  upon  when 
the  contract  was  made.  But  it  does  not 
differ  from  the  case  of  the  breaking  out  of  a 
war,  which  occasions  a  capture ;  when,  at 
the  making   of  a  ix)licy,  the  most  profound 
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peace  existed,  and  there  were  no  symptoms 
of  approaching  war.  In  such  a  case,  the 
underwriter  loses,  because  he  did  not  guard 
himself  in  the  policy."  And  again:  *'For 
any  loss  occasioned  by  capture,  whether 
lawful  or  unlawful,  and  whether  by  friends 
or  enemies,  the  insurer  is  liable."  Lee  v. 
Boardman,  3  Mass.  R.  238. 

157  *II.  LfCt  us  now  examine,  whether 
this  policy  became  unlawful  in  con- 
sequence of  hostilities,  and  its  performance 
forbidden  by  considerations  of  public  duty. 
The  law  upon  this  subject  is  expounded 
with  great  clearness  and  precision  by  Ld. 
Ellenborough  in  Atkinson  v.  Ritchie,  10 
East's  R.  530.  That  was  a  contract  of 
affreightment ;  and  the  excuse  of  the  failure 
to  load,  was  the  rumor  and  apprehension 
of  an  embargo  by  Russia.  The  chief  justice 
declared  that  **no  contract  can  be  properly 
carried  into  effect  which  was  originally 
made  contrary  to  the  provisions  of  law ;  or 
which,  being  made  consistently  with  the 
rules  of  law  at  the  time,  has  become  illegal 
in  consequence  of  some  subsequent  law,  are 
propositions  which  admit  of  no  doubt. 
Neither  can  it  be  questioned  that  if,  from  a 
change  in  the  ix)litical  relations  and  cir- 
cumstances of  this  country  with  reference 
to  any  other  contracts,  which  were  fairly 
and  lawfully  made  at  the  time,  they  have 
become  incapable  of  being  any  longer  car- 
ried into  efifect,  without  derogating  from 
the  clear  public  duty  which  a  British  sub- 
ject owes  to  his  sovereign  and  the  state  of 
which  he  is  a  member;  the  non-perform- 
ance of  a  contract,  in  a  state  so  circum- 
stanced, is  not  only  excusable,  but  a  matter 
of  peremptory  duty  and  obligation  on  the 
part  of  the  subject.  But  in  order  to  found 
this  new  public  duty,  which  is  to  supersede 
the  performance  of  his  former  private  one, 
it  is  necessary  that  an  actual  change  in  the 
political  relations  of  the  two  countries 
should  have  taken  place ;  and  that  the  dan- 
ger to  result  to  the  public  interests  of  his 
own  country  from  the  observance  of  the 
contract  should  be  clear,  immediate  and 
certain.  In  short,  such  a  state  of  circum- 
stances must  be  shown  to  exist,  as  that  the 
contract  is  no  longer  capable  of  being  pre- 
formed without  a  criminal  compromise  of 
his  public  duty."  Accepting  this  as  the 
strongest  authority  on  which  the  appel- 
lants could  rely,   let  us  see  to  what 

158  *state  of  facts  ^  it   is   now   sought    to 
apply  it.     This  commercial  adventure, 

when  begun,  was  entitled  to  the  favor  of 
the  Unit^  States  government.  Nothing  af- 
terwards occurred  to  make  it  unlawful.  It 
is  true,  that  a  blockade'  of  the  ports  of  Vir- 
ginia had  been  proclaimed  by  the  president 
of  the  United  States,  as  commander-in-chief 
of  the  army  and  navy  of  the  United  States, 
and  that  the  legality  and  obligation  of  that 
proclamation  have  been  vindicated  and  sus- 
tained by  many  decisions  of  the  Supreme 
Court.  It  thus  became  unlawful  for  the 
master  of  the  Sally  Magee  to  violate  that 
blockade ;  and  any  voyage  with  the  purpose 
to  do  so  would  have  been  unlawful,  and 
might  have  defeated  tl^e  insurance   or  any 


other  necessary  incident  of  that  interdicted 
voyage.  Nevertheless,  an  actual  notice  of 
the  blockade,  and  attempt  or  design  to  run 
it,  would  have  been  necessary  to  taint  this 
policy  with  unlawfulness,  and  to  convict 
the  parties  to  it  of  a  breach  of  their  public 
duties.  But  it  is  adequately  shown  by  the 
agreement  in  this  cause,  and  the  case  of  The 
Sally  Magee,  3  Wallace  457,  that  the  master 
of  the  vessel  never  had  notice  of  either  the 
war  or  the  blockade  previously  to  his  cap- 
ture, and  entertained  no  design  whatsoever 
of  disobeying  the  president's  proclamation. 
The  voyage  then  was  not  unlawful;  the 
vessel  ' 'cleared  from  Rio  de  Janeiro,  with 
United  States  papers  and  under  the  United 
States  flag,  for  Richmond,  Virginia,  or 
some  other  Atlantic  port  of  the  United 
States."  These  parties,  then,  were  not 
implicated  by  this  policy  in  any  violation 
of  law :  no  new  duty  had  arisen  on  their 
part  to  supersede  th^ir  contract,  nor  could 
*'any  clear,  immediate  and  certain  danger" 
to  their  country  ensue  from  its  performance. 
I  am  at  a  loss  to  conjecture  how  an  indem- 
nification of  the  appellees,  for  the  marine 
damage  sustained  by  them,  could  be  imputed 
to  them  or  the  insurers,  in  the  language  of 
this  authority,  as  '  'a  criminal  com- 
159  promise  of  public  *duty."  Counsel 
were  pleased,  to  denounce  with  great 
vehemence  such  an  insurance,  in  the  sup- 
posed circumstances,  against  the  acts  of  the 
United  States  government,  as  a  solecism  in 
terms,  and  a  legal  offence  not  to  be  coun- 
tenanced upon  the  restoration  of  federal 
authority,  or  in  any  courts  organized  under 
its  protection.  I  can  only  say,  for  my  part, 
that  I  do  not  contemplate  it  in  such  a  light ; 
but,  on  the  contrary,  hold  the  recovery  in 
this  case  to  be  justified  by  the  decisions  of 
the  Supreme  Court,  as  well  as  by  the  prin- 
ciples of  municipal  law  which  govern  this 
court. 

It  only  remains  to  say  that,  inasmuch  as 
the  reported  case  of  The  Sally  Magee  dis- 
closes the  fact  that  it  was  a  capture,  as 
prize  of  war,  of  enemy's  property,  and  no 
pretext  for  alleging  it  to  be  ^'a  seizure  or 
detention  for  or  on  account  of  any  illicit  or 
prohibited  trade,  or  any  trade  in  articles 
contraband  of  war,"  the  appellants  can  rest 
no  defence  upon  this  particular  warranty  or 
exception  of  the  policy. 

The  judgment  therefore,  in  my  opinion, 
should  be  affirmed. 

The  other  judges  concurred  in  the  opinion 
of  Rives,  J. 

Judgment  affirmed. 


160      *Tabb's  Curator  v.  Cabell  &  als. 
January  Term.  1807,  Richmond. 
Absent.  Rrrss,  J  • 
I.  Evidence— Answer  In  Another  Suit— Weight  off— 

Cam  at  Bar. t— In  a  suit  asrainst  parties  claiming 

*He  was  related  to  some  of  tbe  parties. 
tBvldence— Depositions  In  Another  Suit.— In  Hatcher 
V.  Crews,  78  Va.  466,  the  court  said :    "Whilst,  as  a 
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under  C,  plaintlffH  rely  on  statements  In  the  answer  f 
of  C  In  another  case.  The  parties  claim liff  under 
C  are  not  estopped  by  these  statements;  but  they 
have  only  the  effect  of  admissions  or  declarations, 
not  made  in  the  pleadings  in  the  cause,  and  their 
weifiTht  is  to  be  ascertained  by  the  circumstances 
connected  with  them. 

a.  SBiiM—5«iiie— Same— Same.— In  such  a  case  the 
parties  claiming  under  C  are  not  concluded  by  the 
admissions  of  C  of  the  leffal  rights  of  the  plaintiffs 
in  the  subject  in  controversy. 

3.  Answer  —  Averment  of  Pacts— Conclusiveness.- 

Thouffh  there  is  no  replication  to  an  answer,  yet 
the  averment  of  a  fact  of  which  the  defendant 
could  have  had  no  personal  knowledge,  will  not  be 
held  conclusive  of  it. 

4.  Evidence— Answer  In  Another  5alt— Weight  of— 
Case  at  Bar.— G,  under  whom  defendant  claims, 
havlnff  stated  in  her  answer  in  another  case,  that 
a  certain  arrangement  was  made  by  the  consent 
of  the  parties  interested,  the  defendant  must  be 
bound  by  this  admission,  unless  he  can  clearly 
establish  that  it  was  made  under  a  mistake. 

5.  Slaves— Sale  by  Life  Tenant— Sabstltutlon.-C,  ten- 
ant for  life  of  slaves,  remainder  to  her  children 
who  are  of  full  aire,  sells  one  of  them,  and  declares 
that  she  substitutes  two  of  her  own  slaves,  which 
are  of  greater  value,  in  place  of  the  one  sold,  with 
the  consent  of  the  children.    Hbld  : 

I.  Same— Same— Same— Bffect.r-if  the  substitution 
was  with  the  consent  of  the  children,  both  she 
and  they  are  concluded. 

a.  Same— Same— 5ame— Same.— If  the  substitution 
was  made  without  the  consent  of  the  children, 
C  1h  concluded  by  it,  and  the  children  may  enforce 
it  in  equity. 

general  rule,  it  Is  true  that  the  deposition  of  a  wit- 
ness taken  in  one  suit  cannot  be  read  against  him 
when  a  party  to  another  suit ;  that  rule  can  have 
no  application  here,  since  that  was  a  suit  in  regard 
to  this  very  debt,  and  was  admissible  as  an  adm  s» 
sion  on  the  part  of  the  appellant,  E.  M.  Hatcher.  2 
Whart  Ev.,  S  HSO ;  Tabb^s  Curator  v.  Cabell  and  aL,  17 
Oratt.  leo;  Brown  and  al.  v.  Molineaux,  Duffleld  &Co., 
21  Qratt  589." 

In  Wilson  V.  Phoenix,  etc..  Co.,  40  W.  Va.  420,  21 
S.  £.  Rep.  1037,  the  court  said :  "An  answer  in 
chancery  may  be  used  as  evidence  of  an  admission 
of  a  fact  or  facts.  Hunter  v.  Jones,  6  Rand.  (Va.) 
641;  Tabb  v.  Cabell,  TJ  Oratt.  leo:  1  Greenl.  Ev..  f  537  a; 
1  Whart  Ev.,  %i  888.  838." 

See  fireneraliy,  monographic  note  on  "Answers,  in 
Equity  Plead iuiT,"  appended  to  Tate  v.  Vance.  27 
Gratt.  571. 

Estoppel— Inconsistent  Statements— Judicial  Admis- 
sions in  Another  Suit.- See  Barffamin  v.  Clarke.  20 
Qratt  544,  and  foot-note. 

Trustees  De  Facto— Liability  of.— See  foot-note  to 
Moorman  v.  Smoot,  28  Gratt.  80  :  Brown  v.  Lambert, 
83  Gratt  250,  and  foot-note. 

Life  Tenant— A  Trustee.- In  Hawthorne  v.  Beck- 
with,  89  Va.791, 17  S.  E.  Rep.  241,  the  court  said:  "The 
modern  doctrine,  supported  by  the  weight  of  author- 
ity, is  that  where  there  is  a  bequest  of  specific  arti- 
cles, not  consumable  in  the  use.  such  as  books,  plate, 
furniture,  and  the  like,  possession  of  which  is  essen- 
tial to  the  beneficial  enjoyment  of  the  property,  the 
life  tenant  is  entitled  to  the  possession,  and  is 
regarded  (as  was  decided  in  Tabb's  Curator  v.  Cabell, 
tt  Gratt.  190)  as  a  trustee  for  the  remainderman." 


161  *3.  Same— Same— Same— Evidence  of.— It  Is  not 

material  when  the  declaration  was  origi- 
nally made,  or  in  what  form  of  words,  or  whether 
or  not  it  was  in  writing.  It  is  enough  that  it 
appears  clearly  from  her  deliberate  declaratloa, 
that  she  had  made  such  an  appropriation  of  the 
slaves,  and  that  she  then  considered  them  as 
hers  for  life  only,  with  remainder  to  her  children. 

4.  Same— Same— Same— Riffht  of  Life  Tenant  tt 
Annul.— C  is  a  trustee  for  the  remaindermen.  If. 
havlnff  sold  one  of  the  slaves,  she  had  invested 
the  proceeds  in  other  property,  the  remainder- 
men would  have  been  entitled  to  it;  and  uix>n  the 
same  principle,  havinsr  substituted  her  own 
slaves  for  the  one  sold,  the  remaindermen  are 
entitled;  and  she  cannot  afterwards  annul  the 
substitution. 

6.  Same— Suit  by  Remaindermen.— If ,  upon  the  death 
of  the  life  tenant  of  slaves,  the  executor  declines 
or  neglects  to  recover  the  slaves,  and  sell  them  for 
division,  as  the  will  authorized  him  to  do.  the 
remaindermen  may  sue  in  equity  to  recover  and 
divide  them  among  the  parties  entitled. 

The  will  of  L/andon  Cabell  deceased  was 
admitted  to  probate  in  the  County  court  of 
Amherst  in  January,  1834.  By  his  will, 
after  giving  to  his  wife  Judith  S.  Cabell  a 
number  of  slaves  in  absolute  property,  be 
gave  her  for  her  life  three  men  and  three 
women,  one  of  whom  was  named  Lucinda: 
and  he  directed  that  after  the  death  of  Mrs. 
Cabell,  the  slaves  given  her  for  life  and 
their  increase  should  be  sold,  and  the  pro- 
ceeds equally  divided  among  his  three  chil- 
dren, Robert  H.  and  Landon  R.  Cabell  and 
Elizabeth  Preston ;  the  daughter's  part  to  be 
held  by  a  trustee  for  the  benefit  of  herself 
and  her  children.  And  he  directed  all  his 
property,  not  specifically  disposed  of  by  his 
will,  to  be  sold  by  his  executor,  and  the 
proceeds  to  be  divided  among  his  wife  and 
children. 

In  March,  1834,  the  executor  sold  the 
property,  and  at  the  sale  Mrs.  Cabell  pur- 
chased two  slaves,  a  boy  named  Edward 
and  a  girl  named  Matilda,  paying  for  them 
by  moneys  she  received  on  account  of  her 
interest  in  the  estate.  He  also  delivered  to 
her,  before  the  sale,  the  slaves  bequeathed 
to  her,  whether  absolutely  or  for  life;  and 
among  them  Lucinda. 

162  *In  the  year  1838   a    suit   in   equity 
was  pending  in  the   Circuit   Superior 

court  of  law  and  chancery  for  the  county  of 
Henrico  and  city  of  Richmond,  brought  by 
Andrew  Steedman,  to  subject  the  estate  of 
Landon  R.  Cabell,  who  was  then  absent,  to 
the  payment  of  a  large  debt,  and  Mrs. 
Judith  8.  Cabell  was,  among  others,  made 
a  defendant,  as  having  property  of  his  in 
her  possession.  In  this  case  she  filed  her 
answer,  which  was  sworn  to  on  the  11th  of 
December,  1838,  in  which  is  the  following 
paragraph:  * 'This  defendant  has  not  now, 
nor  had  she  at  the  service  of  the  subpoena 
in  this  cause,  any  property  or  effects  in  her 
hands  belonging  to  her  co-defendant  Lan- 
don  R.  Cabell,  except  his  interest  in  the 
library  and  negroes  hereinafter  mentioned. 
By  the  will  of  this  defendant's  husband. 
Landon  Cabell  deceased,  there  were  devised 
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to  her  for  life,  with  remainder  to  her  three 
childrea,  the  following^  slaves,  to  wit:  Bur- 
gess, a  man ;  Jordan,  a  man ;  Cyrus,  a  man ; 
llargaret,  a  woman ;  L/ucinda,  a  girl ;  and 
Charity,  a  girl.  At  the  sale  of  said  testa- 
tor's estate,  the  girl  L/ucinda  was  sold,  and 
in  her  stead  this  defendant  purchased  two 
small  negroes,  Edward  and  Matilda,  the 
children  of  the  above  named  woman  Mar- 
garet. This  was  done  by  consent  of  par- 
ties, to  prevent  a  separation  of  families. 
In  these  slaves  the  said  Landon  R.  Cabell, 
after  the  death  of  this  defendant,  will  be 
entitled  to  an  undivided  equal  third  part." 
In  this  case  of  Steed  man  v.  Cabell  and 
others,  there  was  subsequently  a  decree 
which,  among  other  things,  appointed 
Henry  Dunnington  a  special  commissioner, 
and  directed  him  to  sell  at  public  auction 
the  interest  of  Landon  R.  Cabell,  who  was 
then  dead,  in  the  slaves  and  their  increase 
mentioned  in  the  answer  of  the  defendant, 
who  was  then  Mrs.  Judith  S.  Tabb,  having 
married  Vincent  Tabb. 

Mrs.  Tabb  having  on   her  marriage 

163  with     Vincent    Tabb    *re8erved    the 
power  to  dispose  of  her  property,  she, 

by  a  deed  dated  the  9th  day  of  April,  1849, 
conveyed  to  trustees  the  slave  Matilda  and 
her  future  increase,  in  trust  for  her  grand- 
daughter, Marion  R.  Preston,  who  after- 
wards married  Samuel  J>,  Williamson.  And 
after  this  marriage,  Williamson  or  his  wife 
sold  Matilda  to  George  Slaughter. 

In  1857  Mrs.  Tabb  departed  this  life,  hav- 
ing made  her  will,  which  was  duly  admitted 
to  probate  in  the  Court  of  Hustings  of 
Lynchburg;  and  the  executor  named  not 
having  qualified,  the  estate  was  committed 
to  Samuel  D.  Williamson,  as  curator.  By 
her  will  she  gave  four  slaves,  one  of  whom 
was  the  boy  Edward,  to  her  husband  Vin- 
cent Tabb  during  his  life,  and  at  his  death 
they  were  to  be  hired  out,  and  the  hires 
were  to  be  applied  to  the  support  of  Marion 
Williamson  for  her  life ;  and  at  her  death 
they  were  to  be  divided  among  Mrs.  Wil- 
liamson's children,  except  one  of  them 
named. 

In  April,  1858,  Robert  H.  Cabell  in  his 
own  right  and  as  trustee  of  Elisabeth  Pres- 
ton and  her  children,  and  Henry  Dunning- 
ton, sergeant  of  the  city  of  trynchburg, 
and  as  such  administrator  of  the  estate  of 
Landon  R.  Cabell,  deceased,  filed  their  bill 
in  the  Circuit  court  of  I^ynchburg,  in  which 
they  set  out  the  bequest  by  I^andon  Cabell 
of  the  six  slaves  to  Mrs.  Cabell  for  her  life, 
and  at  her  death  to  his  children,  as  herein- 
before stated ;  the  marriage  and  death  of 
Sirs.  Cat>ell;  and  the  subsequent  sale  by 
the  parties  interested  of  the  slaves  be- 
queathed to  Mrs.  Tabb  for  life,  except  I/U- 
cinda.  As  to  this  slave  they  allege,  that 
Hrs.  Tabb  before  her  last  marriage,  being 
a  feme  sole,  sold  the  said  slave,  undertaking 
to  pass  the  absolute  estate ;  and  they  do  not 
know  her  present  owner,  or  whether  she  is 
alive  or  dead.  Thev  charge  that  Mrs.  Tabb 
(then  Mrs.  Cabell)  substituted  the  two 
slaves  Edward  and   Matilda,    instead 

164  of  Lucinda,    to  pass  at  her  *death  to 


the  remaindermen  under  Landon  Cab- 
ell's will;  and  they  insist  that  having 
made  the  substitution,  neither  she  in  her 
lifetime,  nor  those  claiming  under  her,  can 
gainsay  it.  And  in  proof  of  this  substitu- 
tion they  file  and  rely  upon  the  answer  of 
Mrs.  Cabell  in  the  case  of  Steedman  v. 
Cabell  and  others.  They  state  the  convey- 
ance of  Matilda  to  trustees,  and  that  Wil- 
liamson after  his  marriage  sold  her  to 
Greorge  Slaughter  in  Albemarle  county ;  and 
also  that  the  slave  Edward  was  disposed  of 
by  Mrs.  Tabb's  will,  and  was  then  in  the 
possession  of  Williamson  as  curator  of  her 
estate.  That  the  slaves  when  recovered 
cannot  be  divided  in  kind,  and  that  a  sale 
will  be  necessary;  and  further  that  they 
seek  a  discovery  as  to  the  present  owner  of 
Matilda,  and  whether  she  has  had  any  in- 
crease, and  the  names  of  such  increase. 
And  making  Williamson  as  curator  of 
Mrs.  Tabb's  estate,  Greorge  Slaughter,  the 
trustee  of  Mrs.  Williamson  and  her  chil- 
dren, and  the  children  of  Mrs.  Preston,  and 
other  parties,  defendants,  they  call  for  a 
discovery  of  the  person  to  whom  Matilda 
has  been  sold,  and  of  her  increase ;  they 
pray  that  the  said  slaves  may  be  delivered 
up ;  for  a  sale  and  a  division ;  for  an  ac- 
count of  hires  accrued  since  the  death  of 
Mrs.  Tabb;  and  for  general  relief.  With 
the  bill  the  plaintiffs  filed  as  exhibits  the 
papers  before  mentioned. 

Williamson  demurred  to  the  bill,  for  want 
of  .iurisdiction ;  and  he  also  answered.  He 
does  not  admit  that  Mrs.  Cabell  sold  the 
slave  I^ucinda,  undertaking  to  pass  an  ab- 
solute estate  to  the  buyer;  and  calls  for 
proof  of  the  fact,  or  that  she  received  the 
proceeds  of  the  sale.  He  does  not  admit 
that  Mrs.  Cabell  substituted  the  two  slaves 
Edward  and  Matilda  in  place  of  Lucinda. 
He  denies  that  any  such  substitution  was 
made  with  the  consent  of  the  remaindermen. 
He   states    the    conveyance    of   Matilda  to 

trustees    for  the   benefit  of  his  then 
165      wife :  *^that  she   held  her   until    1852, 

when  she  sold  her  to  George  Slaugh- 
ter. He  denies  that  the  answer  of  Mrs. 
Cabell  in  the  suit  of  Steedman  v.  Cabell 
and  others  furnishes  any  proof  of  a  contract 
or  agreement  for  substituting  the  slaves 
Eklward  and  Matilda  for  the  woman  Lu- 
cinda,  or  in  any  just  sense  entitles  the 
plaintiffs  to  claim  the  former.  That  in 
fact  Lucinda  was  not  sold  at  the  testator's 
sale,  and  the  purchase  of  Edward  and  Ma- 
tilda was  not  made  in  her  stead ;  and  I/U- 
cinda,as  she  has  been  informed  and  believes, 
was  sold  years  after  the  testator's  sale. 
There  does  not  appear  to  have  been  any 
replication  filed  to  this  answer. 

It  was  in  proof  by  the  defendants,  that 
l/ucinda  was  delivered  by  the  executor  of 
Landon  Cabell  to  Mrs.  Cabell,  before  the 
sale  by  him  of  the  property  of  the  testator, 
and  that  Mrs.  Cabell  probably  sold  her  some 
two  or  three  years  afterwards.  That  Ed- 
ward and  Matilda  were  purchased  by  Mrs. 
Cabell  at  the  executor's  sale.  Thatl/ucinda 
was  appraised  at  $400,  and  Edward  and 
Matilda  were  sold  for  $541. 
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except  for  the  term  of  her  life,  and  those  in 
remainder  had  not  given  up  their  claim  to 
Lucinda  or  her  value.  But  as  the  object 
of  Mrs.  Cabell  was  only  to  make  a  substi- 
tution,   the   remaindermen  could  not 

172  assert    a  *claim   both    to  L/Ucinda  or 
her  value,  and  to  the  slaves  who  were 

put  in  her  place. 

But  even  if  the  property  in  £<dward  and 
Matilda,  after  the  death  of  Mrs.  Cabell,  had 
not  passed  out  of  her,  upon  the  grounds 
which  have  been  considered,  I  think  that 
the  claim  of  the  appellees  may  be  maintained 
on  other  principles. 

In  the  view  of  a  court  of  equity,  Mrs. 
Cabell  as  tenant  for  life  of  the  slaves  be- 
queathed to  her  for  life,  renf&inder  to  her 
children,  was  regarded  as  a  trustee.  Fearne 
on  Rem.  41#;  Swann  v.  Ligan,  1  McCord's 
Ch.  R.  227;  Martin  v.  Greer,  1  Georgia 
Decisions  109.  The  sale  of  I#ucinda  was  a 
breach  of  trust  if  the  remaindermen  did  not 
consent  to  it,  and  upon  the  well  settled 
principles  of  equity,  the  parties  entitled  in 
remainder  after  her  death  had  a  right,  as 
cestuy  que  trusten,  at  their  option,  if  noth- 
ing more  had  happened  than  the  sale  of 
L/Ucinda,  to  assert  their  claim  to  her  in  the 
hands  of  the  purchaser,  or  to  hold  Mrs. 
Cabell  responsible  to  them  for  her  value. 
If  Mrs.  Cabell  had  invested  the  proceeds  of 
the  sale  of  L/Ucinda  in  the  purchase  of  an- 
other slave,  they  would  have  had  the  right, 
at  their  option,  to  claim  the  slave  thus  pur- 
chased with  their  funds.  Adams'  Ekl.  142-3 ; 
Hill  on  Trustees  91 ;  lb.  522.  And  if  the 
specific  application  of  the  funds  could  not 
be  traced,  they  would  have  been  at  liberty 
to  prove  it  by  clear  admissions  of  Mrs. 
Cabell.  Or  if  Mrs.  Cabell  had,  after  the 
sale  of  L/Ucinda,  purchased  another  slave 
of  about  the  same  value,  and  had  held  and 
treated  the  slave  so  purchased  as  one  of 
those  held  by  her  for  life,  it  would  have 
been  presumed  that  the  purchase  was  made 
with  the  money  arising  from  the  sale  of 
Lucinda.  Hill  on  Trustees  522;  I^ewin  on 
Trusts  762.  Mathias  v.  Mathias,  3  Jurist 
N.  S.  429.  Now  in  this  case,  Mrs.  Cabell 
did  not  go  into  the  market  and  purchase 
another  slave  in  the  place  of  L/Ucinda, 

173  but  *she   elected    to    hold   two  slaves 
already   belonging  to  her,  as  part  of 

the  property  held  by  her  for  life,  to  stand 
in  the  place  and  stead  of  L/Ucinda.  Was 
this  not  substantially  a  purchase  of  these 
slaves  for  that  purpose  from  herself?  Was 
it  not  in  substance  and  effect,  and  in  every 
thing  except  the  form,  the  same  as  if  she 
had  bought  them  from  a  third  person?  And 
ought  she  not  to  be  regarded  as  having 
applied  the  money  in  her  hands  arising 
from  the  sale  of  L/Ucinda  to  the  purchase 
of  these  slaves  from  herself,  just  as  if  she 
had  bought  them  from  any  other  person? 
The  relief  given  to  the  cestuy  que  trusten 
in  such  cases  is  not  on  any  ground  of  con- 
tract. The  court,  upon  principles  of  equity, 
allows  them  to  follow  the  fund  into  the 
property  into  which  it  has  been  converted, 
with  the  option  to  take  one  or  the  other. 
Turner  v.  Street,  2  Rand.  408;  Oliver  v. 
Picott,  3  Howard's  U.  S.  R.  333. 


To  entitle  the  appellees  to  relief  on  this 
ground,  therefore,  against  Mrs.  Cibell  or 
those  representing  her,  it  was  not  necessary 
to  show  that  there  was  an  agreement  be- 
tween Mrs.  Cabell  and  those  in  remainder, 
that  there  should  be  a  substitution  of  Ed- 
ward and  Matilda  for  Lucinda.  The  relief 
does  not  proceed  upon  the  ground  that  there 
was  such  a  substitution,  in  the  sense  that 
the  claim  to  L/ucinda  or  her  value  was 
given  up,  and  the  claim  to  Eklward  and 
Matilda  substituted  for  it. 

The  case  of  Denton  v.  Davies,  18  Ves.  R. 
499,  relied  on  by  the  counsel  for  the  appel- 
lants as  conclusive  of  this  case,  seems  to  me 
to  have  very  little  bearing  upon  it.  This 
case  is  thus  referred  to  in  I^ewin  on  Trusts 
(Am.  ed.  1858),  p.  757:  ** Where  a  man 
borrows  money  for  the  purpose  of  purchas- 
ing an  estate,  and  afterwards  misapplies  a 
trust  fund  in  discharge  of  the  debt  so  con- 
tracted, the  transaction  cannot  be  treated 
as  a  purchase  with  the  trust  money." 

174  And  again,  p.  762:  "Where  a  *tenant 
for  life  with  ix)wer  to  sell  and  invest 

in  the  purchase  of  other  land,  purchased 
lands  with  borrowed  moneys,  and  many 
years  afterwards  sold  the  settled  estates 
and  applied  the  purchase  money  partly  in 
discharge  of  the  debts  thus  contracted  by 
him,  it  was  held  that  the  purchased  lantls 
could  not  be  treated  as  liable  to  the  trusts 
of  the  settled  estates." 

These  passages,  which  are  cited  by  the 
counsel  for  the  appellants,  are  sufficient  to 
indicate  the  general  character  of  the  case. 
In  that  case,  as  in  this,  the  property  in 
question  had  been  purchased  long  before 
the  trust  property  was  sold,  and,  of  coarse, 
there  could  not  be,  in  either  case,  an  appli- 
cation of  the  trust  fund  to  the  original  pur- 
chase. In  that  case,  the  only  ground  on 
which  the  court  was  asked  to  consider  it 
an  investment  of  the  trust  fund  was,  that 
the  trust  fund  was  applied  to  repay  a  debt 
incurred  to  make  the  purchase,  when  the 
defendant  denied  that  the  lands  purchased 
were  ever  intended  by^  him  to  be  substituted 
for  the  lands  sold.  In  the  case  now  before 
the  court,  the  subject  was  personal  property, 
which  could  pass  without  deed,  and  the 
trustee  who  had  sold  the  trust  property  de- 
clared that  she  had  substituted  other  prop- 
erty for  it,  and  then  held  that  property 
subject  to  the  trust.  The  case  cited  is, 
therefore,  no  authority  for  holding  that  a 
court  of  equity  will  not,  in  such  a  case  as 
this,  regard  the  money  arising  from  the 
sale  of  the  original  trust  property  as  hav- 
ing, by  the  act  of  the  trustee,  which  she 
was  perfectly  competent  to  do,  been  vir- 
tually applied  to  the  purchase  of  the  substi- 
tuted property. 

In  the  case  cited,  the  bill  was  filed  by 
parties  entitled  in  remainder,  to  subject  the 
purchased  estates  to  the  trusts  of  the  set- 
tlement, on  the  ground  that  the  tenant  for 
life,  who  had  sold  the  settled  estates  under 
a  power,  had  substituted  them  for  the 

175  estates  which  he  had  sold.     *The  pur- 
chased estates  had  not  been  conveyed 

upon  the  trusts  of  the  settlement,  which 
was  the  only  mode  in   which    the   substitu- 
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tion  could  have  been  effected,  and  the  mas- 
ter of  the  rolls  held,  upon  the  answer  of  the 
trustees  and  the  proofs,  that  there  had  been 
no  application  of  the  trust  money  to  the 
purchase,  no  ag'reement  by  the  trustee  to 
substitute  the  purchased  estates  for  the 
estates  sold,  no  declaration  of  trust,  and  no 
representation  to  the  plaintiffs  that  such  a 
substitution  had  been  made  or  would  be, 
■on  which  the  plaintiffs  had  acted,  and  that 
there  was,  therefore,  no  ground  upon  which 
the  court  could  compel  the  defendant  to 
convey  the  purchased  estates  upon  the  trusts 
of  the  settlement. 

The  objection  to  the  jurisdiction  is  not 
well  founded.  For  though  the  executor  of 
Landon  Cabell  deceased  might  have  been 
authorized  to  recover  the  slaves  and  to  sell 
them  for  the  purpose  of  division,  according 
to  Almond  Sl  wife  v.  Mason's  adm'r,  9 
Gratt.  700,  yet  if  he  did  not  choose  to  do 
so,  it  was  competent  for  the  appellees  to  file 
a  bill  to  recover  them  and  to  divide  them 
among  the  parties  entitled.  Ambler  &  als. 
V.  Warwick  &  Co.,  1  I^eigh  195;  Code  of 
Virginia,  ch.  124,  {  1. 

I  have  discussed  this  case  thus  fully  in 
deference  to  the  learned  counsel  for  the 
appellants,  who  being  dissatisfied  with  the 
decision  announced  at  the  last  term,  ap- 
plied for  a  re-hearing.  I  am  of  opinion 
that  the  decree  was  rightly  affirmed,  and 
that  a  re-hearing  should  be  refused.  This 
opinion  will  be  filed  in  lieu  of  that  filed  at 
the  last  term,  as  it  discusses  the  case  more 
fully. 

MONCURE,  P.,  concurred  in  the  opinion 
of  Joynes,  J. 

Decree  affirmed. 


176       *Orang6     and     Alexandria    Railroad 

Company  v.  The  City  Council  of 

Alexandria. 

January  Term,  1887,  Riclimond. 

Absent  Rivss,  J.* 

I.  RsUwwidi    Taxation    by    Municipality— 5tatute.t — 

The  85tli  section  of  the  act  of  March  ISth,  1858, 
imposing  taxes  for  the  support  of  the  state  gov- 
ernment, does  not  extend  to  exempt  railroad 
companies,  complying  with  said  section,  from 
taxation  by  a  city  ffovernmentt 
a.  Manlclpal  Corporations— Power  of  Taxation— Sub- 
jects Not  Taxod  by  State.f-The  charter  of  the  city 
of  Alexandria  rives  the  power  to  raise  taxes  for 
the  use  and  benefit  of  the  city:  provided  the  laws 
passed  for  the  pnrpose  shall  not  he  repugnant  to 

*He  was  a  stockholder  in  the  railroad  company. 

tRailroads— Taxation  by  Municipality— Statute.— As 
to  the  construction  of  the  25th  sec.  of  the  Act  of 
Harch  18.  1868.  maintained  In  the  first  head  note,  the 
principal  case  was  cited  in  The  City  of  Richmond  v. 
The  B.  ft  D.  B.  B.  Co..  31  Oratt  810 ;  Williamson 
V.  Ifassey.  28  Gratt  243. 

tSee  the  opinion  of  Junos  Jotkxs  for  the  statute. 

IMnnlclfMl— Corporation  Power  off  Taxation— 3nb- 
iKts  Not  Taxed  by  SUte.— See  Norfolk  v.  Norfolk, 
etc..  CO.,  86  Va.  684,  688,  28  S.  E.  Rep.  9B9. 


the  laws  and  constitution  of  the  state  or  of  the  ' 
United  States.  The  proviso  does  not  limit  the 
power  of  the  city  to  tax  only  such  suhjects  as  are 
taxed  hy  the  state. 
a.  Sane— Sane— Railroads— Rollins  Stock.— The  City 
Council  of  Alexandria  may  tax  the  real  estate  in 
the  city,  and  the  rolling  stock,  of  the  Orange  and 
Alexandria  railroad  company:  the  residence  or 
domicil  of  that  company  heinff  in  that  city. 

4.  Statutes— Rule  of  Construction. |— The  real  purpose 
and  intention  of  the  lerislature  is  the  thlnff  to  he 
ascertained  in  the  construction  of  a  statute:  and 
to  effect  this  the  general  meaning  of  the  words 
may  he  restricted. 

5.  Sane— Confferrlnff  Power  of  Taxation  on  Municipal 
Corporations— Rule  of  Construction.^— Though  it  is 
true  that  laws  conferring  the  power  of  taxation 
upon  municipal  corporations  are  to  he  construed 
strictly,  it  is  also  true  that  exemptions  from  taxa 
tion  are  to  he  construed  strictly*  and  where  the 
power  has  once  heen  conferred,  it  is  not  to  he 
crippled  or  destroyed  hy  strained  interpretations 

of  subsequent  laws. 

177  *Thi8  was  an  action  of  trespass 
in  the  Circuit  court  of  Alexandria, 
broug^ht  in  January  1860,  by  the  Orange 
and  Alexandria  railroad  company  against 
the  City  Council  of  Alexandria,  for  seizing 
and    taking  possession   by  ther defendant's 

I  statutes— Rule  of  Construction.— In  Humphreys  v. 
aty  of  Norfolk,  26  Oratt  100,  the  court  slid  :  "As 
was  said  in  the  case  of  Orauffe  &  Alexandria  K  R. 
Co.  y.  City  Council  of  Alexandria,  17  Oratt  176. 181, 
the  real  pnrpose  of  the  legislature  is  the  thing  to  he 
ascertained  ;  and  this  is  to  be  done  by  having  regard 
not  only  to  the  literal  sense  of  the  words  in  ques- 
tion, but  also  to  the  context  in  which  they  stand, 
the  subject-matter  of  the  section,  and  the  reasons 
and  purpose  of  the  exception  apparent  from  its  pro- 
visions." 

In  Boiling  V.  Boiling,  88  Va.  687, 14  S.  E.  Rep.  07,  the 
court  said  :  "  'The  intention  of  the  law  maker  con- 
stitutes the  law.'  Hence  the  primary  object  in  the 
construction  of  statutes  is  to  ascertain  and  give 
effect  to  that  intention,  although  the  construction 
may  not  be  in  conformity  with  the  strict  letter  of 
the  law.  It  is  the  duty  of  the  court,  it  has  been  said, 
to  ascertain  the  meaning  of  the  legislature  from  the 
words  used  in  the  statute  and  the  subject-matter  to 
which  it  relates,  and  to  restrain  its  operation  within 
narrower  limits  than  its  words  import  if  the  court 
is  satisfied  that  the  literal  meaning  of  its  language 
would  extend  to  cases  which  the  legislature  never 
designed  to  embrace  in  it  Brewer's  Lessee  v. 
Blougher,  14  Pet  178 :  Petri  v.  Commercial  Bank,  142 
U.  S.  644  :  Atkins  v.  Disintegrating  Co.,  18  Wall.  278  ; 

0.  db  A.  R.  B.  Co.  V.  Alexandria,  11  Gratt,  176;  Chalmers 
V.  Funk,  76  Va.  717."    See  also,  Fox  v.  Com.,  16  Oratt 

1,  and  foot-note. 

t5ame— Conferring  Power  of  Taxation  on  Municipal 
Corporation— Rule  of  Construction.— The  proposition 
laid  down  In  the  principal  case,  that  laws  conferring 
the  power  of  taxation  upon  a  municipal  corporation 
are  to  be  strictly  construed,  was  approved  in  School- 
field  V.  City  of  Lynchburg,  78  Va.  878 ;  Peters  v. 
City  of  Lynchburg,  76  Va.  982  ;  M'Crowell  v.  City 
of  Bristol,  89  Va.  668,  16  S.  £.  Rep.  867.  See  also. 
Richmond  v.  Daniel,  14  Gratt  887. 

See  generally,  monographic  note  on  "Municipal 
Corporations"  appended  to  Danville  v.  Pace,  26 
Gratt  1. 
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•  collector,  of  the  goods  of  the  plaintiff,  to 
satisfy  a  demand  for  taxes  claimed  by  the 
defendant.  Plea  **not  guilty."  The  ob- 
ject of  the  suit  was  to  test  the  question 
whether  the  City  Council  of  Alexandria 
had  authority  to  tax  the  real  estate  of  the 
company  in  the  city,  and  the  rolling  stock 
employed  on  the  road,  and  running  from 
the  city  to  Gordonsville  and  intermediate 
points.  The  facts  were  agreed  by  the 
parties  and  submitted  to  the  judgment  and 
decision  of  the  court. 

The  charter  of  the  city  of  Alexandria 
provides  that  the  City  Council  **shall  have 
power  to  raise  money  by  taxes  for  the  use 
and  benefit  of  said  city ;  provided  that  such 
laws  shall  not  be  repugnant  to  or  inconsist- 
ent with  the  laws  and  constitution  of  this 
state  or  of  the  United  States.'*  In  1859  the 
City  Council  passed  an  ordinance  for  raising 
a  revenue  for  that  year :  and  under  it  all 
the  property,  real  and  personal,  of  the  city 
was  duly  assessed ;  and  by  the  ordinance  a 
tax  of  one  hundred  cents  on  every  hundred 
dollars  of  the  assessed  value  of  the  property, 
real  and  personal,  was  levied.  At  this  time 
the  plaintiffs  were  the  owners  in  fee  of  the 
real  estate  in  the  city,  and  of  the  personal 
property,  embraced  in  the  tax  bills;  and 
the  rate  of  taxation  on  the  property  of  the 
company  was  the  same  as  that  imposed  for 
said  year  upon  real  and  personal  property 
in  the  city.  The  tax  bills  having  been 
placed  in  the  hands  of  the  city  collector,  to 
be  collected  as  directed  by  the  ordinances 
of  the  city,  he  demanded  of  the  Orange  and 
Alexandria  railroad  company  payment  of 
the  bills,  amounting  to  $1,250,  and  payment 
being  refused,  he  levi-ed  therefor,  and  took 
possession  of  a  locomotive  or  steam  en- 
e-ine,  the  property  of  the  company, 
178  *of  about  $5,000  value.  This  levy  and 
seizure  were  made  by  the  express 
orders  and  under  the  sanction  of  the  City 
Council  of  Alexandria,  and  by  virtue  of  the 
ordinances  of  the  city  in  reference  to  the 
levying  and  collecting  taxes,  which  require 
the  collector  to  collect  the  taxes  by  distress 
and  sale  of  the  property  of  the  party  charged 
with  the  taxes. 

The  personal  property  mentioned  in  the 
tax  bill,  and  valued  at  seventy-five  thousand 
dollars,  consisted  of  the  rolling  stock  of 
the  railroad  company,  locomotives,  passen- 
ger and  freight  cars,  in  the  daily  use  of  the 
company  in  transporting  persons  and  prop- 
ert3'  between  the  city  of  Alexandria  and 
Gordonsville,  and  the  intermediate  points 
on  the  line  of  the  railroad,  sometimes .  sta- 
tioned at  one  place  and  sometimes  at  an- 
other, as  the  convenience  or  business  of  the 
company  might  require. 

The  principal  office  of  the  company  for 
managing  its  financial  or  other  afFairs  is 
situate  in  the  city  of  Alexandria,  where  the 
corporate  funds,  the  stock  book  for  the 
transfer  of  shares,  and  full  books  of  account 
of  its  business  are  kept.  There  the  directors 
hold  their  regular  meetings :  the  clerk  and 
treasurer  of  the  company  reside  there,  and 
its  president,  who  is  not  a  resident  of  the 
city,  is  chiefly  there   attending  on  its  busi- 


ness. The  machine  shops  of  the  company 
are  also  there,  where  the  locomotives  and 
cars  are  repaired  when  out  of  order,  and  are 
kept  when  not  in  actual  service;  and  the 
depot  of  the  company  is  on  the  lots  men- 
tioned in  one  of  the  tax  bills. 

It  was  also  agreed  that  the  said  railroad 
company  paid  into  the  treasury  of  the  state 
of  Virginia  for  the  fiscal  year  1859,  for 
every  passenger  transported,  a  tax  of  one 
mill  for  every  mile  of  transportation,  as 
required  by  the  25th  section  of  the  act  of 
the  general  assembly  of  Virginia,  passed 
March  18th,  1856,  entitled  * 'an  act  imposing^ 

taxes  for  the  support  of  government." 
179         *The  parties,  waiving  all  matters  of 

form  and  pleading,  present  to  the 
court  for  their  decision,  whether  any,  and 
if  any,  what  part  of  said  property  is  liable 
to  taxation  under  and  by  virtue  of  the  cor- 
poration laws  of  the  city  of  Alexandria, 
under  the  charter  of  the  city  and  its  supple- 
ments, and  the  laws  of  the  state  of  Virginia. 
If  the  court  shall  be  of  opinion  that  said 
property,  or  any  part  thereof,  is  liable  to 
taxation,  then  judgment  is  to  be  entered 
for  the  defendant,  with  costs,  specifying  in 
said  opinion,  which,  if  an)'',  of  the  said 
property  is  so  liable ;  if,  however,  the  court 
is  of  opinion  that  none  of  the  said  property 
is  so  liable,  then  judgment  of  one  cent 
damages  is  to  be  entered  for  plaintiff,  witn 
costs.  All  acts  of  assembl)*  or  ordinances 
of  the  city,  which  either  party  might  deem 
material,  to  be  read  from  the  printed  stat- 
utes and  ordinances  of  the  state  and  city. 

On  the  16th  of  November,  1860,  the  cause 
was  heard  upon  the  case  agreed,  when  the 
court  was  of  opinion  that  the  provision  in 
the  law  imposing  a  mill  a  mile  on  passen- 
gers, merely  fix^  an  amount  in  lieu  of  the 
ordinary  taxation,  and  exempted  the  road 
from  ordinary  state  taxation,  if  such  amount 
were  paid ;  if  not  paid,  the  compan)*^  would 
be  assessed  an.d  taxed  as  upon  any  other 
property :  that  this  arrangement  with  the 
railroad  company  does  not  exempt  the  prop- 
erty of  the  company,  situate  within  a  cor- 
poration, from  taxation  bj"  the  corporation; 
and  as  it  is  a  subject  of  taxation,  the  cor- 
poration has  the  right  to  collect  the  tax: 
and  therefore  the  law  is  for  the  defendants. 
And  there  was  a  judgment  for  the  defend- 
ants, with  costs.  To  this  judgment  the 
Orange  and  Alexandria  railroad  company 
obtained  a  writ  of  error  from  this  court. 

Francis  L.  Smith,  for  the  appellant. 
D.  Iv.  Smoot,  for  the  appellee. 

180  ♦JOYNES,  J.  Under  the  charter  of 
the  city  of  Alexandria,  the  City  Coun- 
cil has  authority  to  **raise  money  by  taxes 
for  the  use  and  benefit  of  the  city."  The 
council  imposed  a  tax  for  the  year  1858 
upon  ''all  real  and  personal  estate  in  the 
said  city, ' '  at  the  rate  of  one  hundred  cents 
for  each  one  hundred  dollars  of  the  assessed 
value  thereof.  This  tax  was  assessed  upon 
the  rolling  stock  of  the  Orange  and  Alex- 
andria railroad  company,  and  upon  certain 
lots  in  Alexandria  belonging  to  the  com- 
pany.    The    tax    having    been    levied  for. 
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action  was  brought  by  the  company  to  test 
the  riffht  of  the  City  Council  to  tax  the 
property  in  question.  It  came  before  the 
court  on  a  case  agreed,  all  matters  of  form 
and  of  pleading  being  waived,  and  the  par- 
ties desiring  to  present  only  the  question 
as  to  the  right  of  the  City  Council  to  tax 
the  property  of  the  company.  The  circuit 
court,  being  of  opinion  that  the  council 
had  a  right  to  impose  the  tax,  gave  judg- 
ment for  the  defendant. 

It  is  insisted  that  this  judgment  is  erro- 
neous on  the  ground  that  the  railroad  com- 
pany, having  paid  to  the  state  the  passenger 
tax  imposed  by  the  25th  section  of  the  act 
of  March  18,  1856,  was,  upon  the  true  con- 
struction of  that  section,  exempt  from  any 
tax  whatever,  either  municipal  or  state, 
upon  its  lands,  buildings,  or  equipments. 
The  section  referred  to  is  in  the  following 
words: 

* 'Every  railroad,  not  exempted  by  its 
charter  £rom  taxation,  shall  hereafter  report 
semi-annually  on  the  12th  day  of  April  and 
October  in  each  year,  to  the  auditor  of 
public  accounts,  the  number  of  passengers 
transported  over  said  road,  or  any  part 
thereof,  and  the  aggregate  number  of  miles 
traveled  by  such  passengers  thereon  for  the 
six  months  next  precedii^g  the  first  day  of 
April  and  October  in  each  year.  Such 
statements  shall  be  verified  by  the  oaths 
of  the  president  and  superintendent  of 
transportation.  Every  company  fail- 
181  ing  to  make  such  reports  *shall  be 
fined  five  hundred  dollars.  And  at 
the  time  of  making  such  report  the  company 
shall  pay  into  the  treasury  for  every  pas- 
senger transported  a  tax  at  the  rate  of  one 
mill  for  every  mile  of  transportation. 
Every  railroad  company  paying  such  tax 
shall  not  be  assessed  with  any  tax  on  its 
lands,  buildings,  or  equipments :  but  if  it 
fails  to  pay  the  tax  for  any  six  months, 
then  its  lands,  buildings  and  equipments 
shall  be  immediately  assessed,  under  the 
direction  of  the  auditor  of  public  accounts, 
at  the  full  cost  of  construction  and  outfit, 
and  a  tax  shall  be  at  once  levied  thereon  as 
on  other  real  estate,  to  be  collected  by  the 
sherifif  in  each  county  or  town,  as  the  au- 
ditor may  direct.  * ' 

The  question  is  whether  the  words  ''any 
tax"  in  the  clause  of  exemption  in  this 
section,  are  to  be  restricted  to  state  taxation 
alone,  or  are  to  be  construed  without  any 
restriction,  so  as  to  embrace  taxation  by 
the  city  as  well  as  by  the  state.  The  real 
purpose  and  intention  of  the  legislature  is 
the  thing  to  be  ascertained,  and  this  is  to 
be  done  by  having  regard  not  only  to  the 
literal  sense  of  the  words  in  question,  but 
also  to  the  context  in  which  they  stand, 
the  subject  matter  of  the  section,  and  the 
reason  and  purpose  of  the  exemption  appar- 
ent from  its  provisions. 

I  think  there  is  no  room  for  doubt  as  to 
the  intention  of  the  legislature.  The  act 
to  which  this  section  belongs  is  a  general 
law  imposing  taxes  for  the  support  of  the 
state  government.  This  particular  section 
relates    to  the  taxes  which  railroad  compa- 


nies shall  pay  to  the  state.  It  does  not  re- 
lieve the  companies  from  liability  to  be 
taxed  on  their  property ;  it  only  compounds 
for  the  tax  on  property  by  allowing  the 
companies,  in  lieu  of  it,  to  pay  a  tax  on 
the  transportation  of  passengers,  but  ex- 
pressly reserves  the  right  to  tax  their  prop- 
erty, in  case  of  their  failure,    in  any 

182  period  of  six  months,  to  pay  *the  tax 
on  the  passengers.     It   only  changes 

the  form  of  taxing  the  companies  by  the 
state,  and  gives  an  exemption  from  the  tax 
in  one  form,  where  the  tax  in*  the  other 
form  has  been  paid.  This  exemption  was 
necessary  to  carry  into  effect  the  substitu- 
tion of  one  form  of  tax  for  the  other,  and 
to  avoid  the  injustice  of  subjecting  the 
companies  to  a  double  burden.  But  this 
reason  did  not  require  that  the  exemption 
should  be  extended  to  the  city  tax  also,  for 
which  no  commutation  was  provided,  and 
which  was  wholly  independent  of  the  tax 
to  the  state.  I  do  not  perceive  any  reason 
connected  with  the  new  system  of  taxation 
introduced  by  this  act,  nor  any  considera- 
tion of  convenience  or  justice,  which  would 
make  it  proper  or  necessary  to  allow  such 
an  exemption.  On  the  contrary,  it  would 
have  been  obviously  unjust  for  the  state  to 
purchase  a  compliance  with  the  new  system 
on  the  part  of  the  railroad  companies,  at 
the  expense  of  the  other  tax  payers  in  the 
cities,  who  would  have  to  sustain  the  burden 
of  city  taxation  from  which  those  compa- 
nies would  be  relieved  by  such  an  exemption. 
I  think,  therefore,  that  it  is  clear,  upon 
the  construction  of  this  section,  that  the 
legislature  intended  to  give  to  railroad 
companies,  upon  payment  of  the  passenger 
tax,  an  exemption  only  from  taxation  by 
the  state  upon  their  property,  and  that  the 
right  of  cities  to  tax  such  companies  upon 
their* property  was  not  meant  to  be  affected. 
This  intention  must  prevail  over  the  mere 
literal  sense  of  the  words,  and  the  more  so 
since  the  words  in  this  case  are  not  explicit, 
and  in  order  to  give  effect  to  the  intention 
it  is  not  necessary  to  contradict  their  plain 
meaning,  but  only  necessary  to  limit  the 
scope  which  they  would  have,  or  might 
have,  upon  a  strictly  literal  interpretation. 
Vide  1  Kent's  Com.  462;  Dwarris  on  Stat- 
utes, 718-726;  United  States  v.  Freeman,  3 
How.  U.  S.  R.  556;  Phil.,  Wil.  &  Bait. 

183  R.  R.  Co.  V.  Bayless,  *2  Gill's  R.  355; 
Mayor  Ac.  v.  Root,  8  Maryland  R.  95. 

I  do  not  think  it  necessary  to  examine 
the  cases  which  have  been  cited  in  the 
argument,  relating  to  exemptions  from 
taxation  contained  in  acts  of  incorporation, 
or  in  general  laws  under  which  companies 
have  assumed  their  corporate  powers.  In 
such  cases  an  exemption  from  taxation, 
given  in  general  terms,  may  well  be  held 
to  extend  to  municipal  taxation  as  well  as 
state  taxation,  on  the  ground  that  the  ex- 
emption is  designed  to  secure  an  advantage 
to  the  company,  and  thus  to  encourage  the 
enterprise.  And  in  such  a  case,  the  words 
being  general,  and  there  being  nothing  in 
the  subject  matter  or  provisions  of  the  act, 
or  in  its  apparent   policy,    to   require   that 
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their  meaning  should  be  restricted,  they 
are  entitled  to  have  their  full  effect,  upon 
the  ordinary  rules  of  construction. 

But  such  cases  can  have  no  application 
to  this.  The  law  now  in  question  was  not 
designed  to  encourage  the  construction  of 
railroads,  or  to  confer  a  bounty  of  any  sort 
upon  railroad  companies.  It  was  a  mere 
revenue  law,  whose  whole  object  was  to 
secure  revenue  to  the  state.  It  was  not  a 
part  of  the  fundamental  law  of  such  corpo- 
rations, having  the  sanctity  of  a  legislative 
contract,  but  an  ordinary  act  of  legislation, 
applicable  to  all  railroad  companies  carry- 
ing passengers,  whether  old  or  new,  finished 
or  unfinished,  and  liable  to  repeal  at  any 
time.  It  wa^  in  fact  amended  in  1860,  by 
requiring  the  payment  of  a  tax  on  freights, 
as  well  as  of  a  tax  on  passengers.  And 
besides,  as  we  have  seen,  the  provisions  of 
the  act  in  this  case  indicate  clearly  that 
the  legislature  intended  to  give  an  exemp- 
tion, upon  the  condition  expressed,  from 
the  state  tax  only. 

But  it  is  further  contended,  that  the 
imposition  of  a  tax  by  the  City  Council 
upon  the  property  of  the  company, 
184  *when  it  was  exempt  from  taxation 
by  the  state  by  reason  of  the  payment 
of  the  passenger  tax,  was  beyond  the  power 
of  the  council  under  the  charter  of  the  city. 
The  charter  gives  to  the  council  power  to 
raise  money  by  taxes  for  the  use  and  ben- 
efit of  the  city,  but  subject  to  a  proviso  that 
the  laws  passed  for  that  purpose  shall  not 
be  ^  'repugnant  to  or  inconsistent  with  the 
laws  and  constitution  of  this  state  or  of  the 
United  States."     Act  May  7,  1852,  {  9. 

This  proviso  only  expresses  a  limitation 
upon  the  power  of  the  council  which  would 
have  been  implied  without  it.  But  it  does 
not  confine  the  taxing  power  of  the  council 
to  such  subjects  as  may,  from  time  to  time, 
be  taxed  by  the  state.  The  power  is  gen- 
eral, to  be  applied,  in  the  discretion  of  the 
council,  to  any  subjects  of  taxation  which 
may  not  be  withdrawn  from  their  power  by 
the  paramount  authority  of  the  legislature. 
The  necessities  of  the  city  might  be  such, 
as  compared  with  those  of  the  state,  as  to 
make  it  proper  and  just  for  the  City  Coun- 
cil to  embrace  subjects  of  taxation  which, 
for  the  time,  the  condition  of  the  state 
might  enable  it  to  spare,  and  it  would  be 
competent  for  them  to  do  so.  And  so  in 
this  case,  by  a  stronger  reason,  when  the 
state  does  not  release  the  property  of  the 
company  from  liability  to  taxation  for 
the  time,  but  only  compounds  for  it  by  ac- 
cepting, in  lieu  of  it,  a  tax  in  another  form 
which  it  deems  more  advantageous,  it  was 
competent  for  the  city  to  adhere  to  its  tax 
upon  the  property.  It  is  undoubtedly  true, 
as  held  by  this  court  in  City  of  Richmond 
V.  Daniel,  14  Gratt.  387,  that  laws  confer- 
ring the  power  of  taxation  upon  a  municipal 
corporation  are  to  be  construed  strictly.  But 
so  too  are  exemptions  from  taxation  to  be 
construed  strictly,  and  when  the  power  of 
taxation  has  been  once  conferred,  it  is  not 
to  be  crippled  or  destroyed  by  strained  in- 
terpretations     of      subsequent      laws.      It 


185  must    *be   sustained   in    its    full  ex- 
tent under   the   original   grant,  natil 

abridged  or  taken  away  by  a  clear  expres- 
sion of  the  legislative  will. 

It  is  contended  further,  that  the  railroad 
company  is  entitled  to  be  exempted  from 
all  taxation  whatever  upon  such  of  its  prop- 
erty as  is  necessary  for  the  construction 
and  operation  of  its  road  and  works,  upon 
the  authority  of  I^ehigh  Co.  v.  Northamp- 
ton Co.,  8  Watts  &  Serg.  R.  334,  and  Rail- 
road V.  Bucks  Co.,  6  Barr's  R.  70.  These 
cases,  however,  are  of  no  authority  here, 
because  they  proceed  upon  the  local  law 
and  policy  of  Pennsylvania,  which  do  not 
prevail  in  Virginia.  Schuylkill  Nav.  Co. 
V.  Com'rs  of  Berks  Co.,  1  Jones'  (Pa.)  R 
203. 

What  has  been  said  applies  to  all  the  real 
estate  of  the  railroad  company  upon  which 
the  tax  in  question  was  assessed,  and  to  all 
the  personal  property  permanently  located 
in  the  city.  The  judgment  must,  therefore, 
be  affirmed,  because,  by  the  agreement  be- 
tween the  parties,  judgment  was  to  be  ren- 
dered for  the  defendant,  if  the  property 
assessed,  or  any  part  of  it,  was  liable  to 
the  tax.  It  is,  therefore,  not  necessary  to 
consider  the  question  which  has  been  raised 
as  to  the  liability  of  the  rolling  stock,  which 
is  not  permanently  located  in  Alexandria, 
but  employed  in  the  transportation  of 
freight  and  passengers  between  that  city 
and  Grordonsville  and  intermediate  points. 
I  have  considered  the  question,  however, 
and  as  our  failure  to  decide  it  may  imply 
a  doubt  upon  it,  and  may  possibly  lead  to 
another  suit,  I  will  proceed  briefly  to  express 
my  views  upon  it. 

It  appears  from  the  case  agreed,  that  the 
railroad  company  has  its  principal  office  in 
Alexandria,  where  its  financial  and  other 
affairs  are  managed  and  its  transfer  lKx>k 
and  books  of  account  are  kept,  that  the 
directors  of  the  company  hold  their  regular 
meetings  there,  that  the  machine  shops  are 
there,    where   the  rolling  stock  of  the 

186  *company    is   repaired    when   out  of 
order,    and  kept   when  not   in  actual 

use,  that  the  clerk  and  treasurer  of  the 
company  reside  in  Alexandria,  and  that 
the  president,  though  he  resides  elsewhere, 
is  usually  there  attending  to  the  business 
of  the  company.  Upon  this  state  of  facts  I 
am  of  opinion  that  the  railroad  company 
must  be  considered,  for  the  purposes  of  tax- 
ation, as  having  its  residence  or  domicil 
in  Alexandria,  and  that  its  rolling  stock, 
though  in  daily  use  upon  the  road,  and  ab- 
sent from  the  city  the  greater  part  of  the 
time,  is  to  be  considered  as  belonging 
there,  and  is  liable  to  taxation  by  the  city. 
I  think  this  conclusion  is  fully  sustained 
by  the  following  authorities :  Ontario  Bank 
V.  Bunnell,  10  Wend.  R.  186;  Hays  v. 
Pacific  Mail  Steamship  Co.,  17  How.  U.  S. 
R.  5%;  Sangamon  &  Morgan  R.  R.  Co.  v. 
County  of  Morgan,  14  Illinois  R.  163 ;  Wilkey 
V.  City  of  Pekin,  19  Illinois  160;  City  of 
Sacramento  v.  California  Stage  Co.,  12 
Calif.  R.  134.  The  case  in  14  Illinois  is  in 
point    to    the    present   case,    and   I  am  not 
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aware    of  any  case  which  holds  a  contrary 
doctrine. 

I  am  of  opinion  that  the  judgment  ought 
to  t>e  affirmed. 

MONCUBEi,  P.,  concurred  in  the  opinion 
of  Joynea,  J. 

Judgment  affirmed. 


187  *Fant  v.  Miller  &  Mayhew. 

January  Term,  1807,  Richmond. 

I.  Cbanoery  Practice— Bvldeace— Answer.*— The  rule 
in  equity  practice  that  the  answer  of  the  defend- 
ant, upon  any  matter  stated  In  the  bill  and 
responsive  to  it,  is  evidence  In  his  favor,  applies 
where  a  material  disclosure  is  called  for  by  the 
bin  and  made  in  the  answer. 

a.  Seiae— Answer— Defendant  Unworthy  of  Credit— 
Effect.t— A  plaintiff  cannot  destroy  the  weiffht  of 
the  whole  answer  by  proving  that  the  defendant 
Is  unworthy  of  credit,  nor  can  he  incidentally  do 
so  by  proTinff  that  the  answer  is  false  in  one 
respect  or  several  respects;  the  only  effect  of  such 
proof  belnfiT  to  destroy  the  welffht  of  the  answer  to 
the  extent  to  which  it  is  disproved  by  that  amount 
of  evidence  which  is  required  by  the  rule  in 
chancery. 

J.  5«Ke— Blile  of  Dijoovery— Answer— Evklence.— The 
answer  of  a  defendant  to  a  pure  bill  of  discovery, 
when  used  on  a  trial  at  law,  is  used  as  a  matter  of 
evidence,  the  whole  of  which  is  to  be  read  as  the 
testimony  of  a  witness.  Including  not  only  admis- 
sions against  the  interest  of  the  respondent,  but; 
all  assertions  in  his  favor;  subject  however  to  be 
credited  or  discredited  in  whole  or  in  part  by  the 
court  or  Jury,  according  to  its  own  intrinsic  weight, 
or  its  relative  welg^ht  in  comparison  or  connection 

with  the  other  evidence  in  the  action  at  law. 

t 
•Chnncery  Practice— Answer  ^fivMsnce— Weight.- 

The  proposition  laid  down  in  the  principal  case, 

that,  where  the  answer  Is  responsive  to  the  bill,  it 

is  to  be  taker  as  true  unless  it  Is  contradicted  by 

two  witnesses  or  by  one  witness  and  corroberat- 

inff  circumstances,  has  been  approved  by  several 

subsequent    cases.    See    Morrison    v.    Orubb,  23 

Gratt.   880:  Oorbln   v.   Mills,  19  Gratt   488;  ShurtSE 

V.  Johnson,    28  Gratt.  068,  and   foot-note:  Schultz 

V.  Hansbroug'h,  83  Gratt.  681;  Bell  v.  Moon.  79  Va. 

840:  Batchelder  v.  White,  80  Va.  100. 

In  Jones  V.  Abraham,  75  Va.  460,  the  court  said: 
"The  charge  is  denied  by  Abraham  in  his  answer.* 
To  the  extent  of  the  denial,  the  answer  is  responsive 
and  is  so  far  evidence  for  the  respondent  This  is 
so,  although  the  bill  does  not  call  for  an  answer,  but 
expressly  waives  it:  for,  where  a  bill  is  filed  for 
relief,  the  complainant,  according  to  the  equity 
practice,  cannot,  by  disclaiming  the  benefit  of  a 
discovery,  deprive  the  defendant  of  the  right  to 
answer  on  oath  and  have  the  advantage  of  such 
answer  as  evidence  in  his  favor,  so  far  as  it  is  re- 
sponsive. Such  is  the  settled  rule  in  this  state. 
Thornton  v.  Gordon.  2 Rob.  710;  Fant  v.  Miller  A  May- 
hbw, fl  GraU.  287,  aotf." 

But  see  Va.  Code.  %  8881  (Acts  1883,  '84.  p.  15).  as  to 
the  effect  of  answer  as  evidence  when  the  bill 
waives  answer  under  oath. 

t5«nie— Answer  Partly  False— Bffect.—in  Brough- 
ton  V.  Ck)ffer,  18  Gratt  196,  the  court  said:  "The 
fact  that  the  answer  was  proved  to  be  false  as  to  the 
quantity  of  land  embraced  in  the  original  parol 


4.  Same-Same— Same— Effbctt- When  a  plaintiff 
goes  into  equity  for  relief  on  the  ground  of  dis- 
covery, the  court  will  give  to  the  answer  of  the 
defendant  the  same  effect  that  would  be  given  to 
It  in  a  court  of  law ;  except  that  the  plain  tiff  cannot 
contradict  the  answer  by  other  evidence,  as  he 
would  thereby  prove  himself  out  of  court 

5.  Commissioners  In  Chancery— Continuances— Discre- 
tionary.!—A  commissioner  properly  has  much 
latitude  of  discretion  in  granting  continuances  of 
proceedings  before  him;  and  the  court  whose 
order  he  Is  executing  will  not  overrule  his  action 
in  that  respect  unless  it  be  plainly  erroneous. 
Still  less  will  an  appellate  court  reverse  a  decree 

for  that  cause. 
188   *6.  Witnesses  —  Re-BxamlnaUon  —  When    Per- 
mitted. I— If  the  circumstances  of  the  case,  and 
Justice,  require  that  a  second  examination  of  the 
same  witness  should  take  place,  an  order  will  be 
made  to  permit  it 

7.  Sane— 3anie— Appellate  Practice,  i— Unless  it  was 
palpably  improper  to  grant  leave  for  the  second 
examination  of  a  witness,  an  appellate  court  will 
not  for  this  cause,  reverse  the  decree;  as  the 
circuit  court  ought  to  possess  much  latitude  of 
discretion  in  the  decision  of  such  questions. 

8.  5ame— Deposition  Written  Beforehand.— A  witness 
ought  not  to  wftte  his  deposition  or  his  answers 
beforehand;  nor  ought  they  to  be  written  for  him 
beforehand  by  counsel  or  any  other  person;  but 
he  ought  to  answer  the  questions  orally  or  from 
memory,  as  they  are  propounded  to  him. 

contract  did  not  destroy  the  weight  ascribed  to  it 
by  law,  in  respect  to  other  matters,  as  to  which  it 
was  not  disproved  by  the  requisite  amount  of  evi- 
dence.   Fantv.  Miller  db  Mayhew.  n  Oratt.  tBnr 

See  also,  the  principal  case  approved  as  to  this 
point  in  Powell  v.  Manson,  22  Gratt  180. 

tSame-Blll  of  Discovery- Answer.-Several  subse- 
quent  cases  approved  the  proposition  of  the  princi- 
pal case  that  where  a  cause  is  retained,  which  is 
brought  in  equity  on  the  sole  ground  of  discovery, 
it  acts  as  a  substitute  for  the  court  of  law,  and  the 
complainant  cannot  contradict  the  answer,  as  to 
matters  discovered  by  It  in  response  to  the  prayer 
of  the  bill,  by  other  evidence  as  he  would  thereby 
prove  himself  out  of  court  See  Thompson  v.  Clark, 
81  Va.  427;  Smith  v.  Smith,  92  Va.  698,  M  S.  E.  Rep.  280. 

See  monographic  note  on  "Answers,  in  Equity 
Pleading"  appended  to  Tate  v.  Vance,  27  Gratt  671. 

fCemmlssloners  In  Chancery— Continuances— Dlscfe- 
tlonary.— See  the  proposition  laid  down  in  the  5th 
head-note  approved  in  Atwood  v.  Shenandoah  V.  R. 
R,  Co..  85  Va.  075,  9  S.  E.  Rep.  748. 

See  generally,  monographic  note  on.  "Commission- 
ers in  Chancery"  appended  to  Whitehead  v.  White- 
head. 28  Oratt  876. 

See  generally,  monographic  nott  on  "Continu- 
ances" appended  to  Harman  v.  Howe.  27  Gratt  676. 

iWitnesses— Re«Examlnatlon.— In  Burke  v.  Sha- 
ver, 92  Va.  852, 28  S.  E.  Rep.  749,  the  court  said :  "The 
subject  of  the  examination  of  witnesses,  says  this 
court  In  Brooks  v.  Wilcox,  11  Gratt  411,  lies  chlefiy 
In  the  discretion  of  the  court  in  which  the  cause  is 
tried,  and  its  exercise  is  rarely,  if  ever,  to  be  con- 
trolled by  an  appellate  court  Again,  in  Fant  «. 
MxlUr,  n  Oratt.  ifn.  this  court  says:  'Unless  it  is 
palpably  improper  to  grant  leave  for  the  second 
examination  of  a  witness,  an  appellate  court  will 
not,  for  this  cause,  reverse  the  decree,  as  the  circuit 
court  ought  to  possess  much  latitude  of  discretion 


V  R,  17  Gratt— 21 


321 


17  GRATT. 


Virginia  Reports,  Annotated. 


189 


9.  Same— Methods  of  Refreshing  flemory— Memoranda. 

—Parties  or  their  counsel  may  orally  or  by  writ- 
ing, previous  to  tbe  examination  of  a  witness, 
direct  his  attention  to  the  facts  in  regard  to  which 
he  is  intended  to  be  examined:  and  he  may  re- 
fresh his  memory  in  regard  to  such  facts,  by 
examininfiT  books  or  papers,  and  make  memoranda 
from  them  or  otherwise,  especially  of  dates  and 
amounts,  and  use  such  memoranda  for  the  pur- 
pose of  refreshing  his  memory,  at  the  time  of 
glTiuff  his  evidence. 

10.  Deposltlons^Opportunlty  of  Party  to  Be  Present- 
Notice.^— A  party  has  a  rifirht  to  be  personally 
present  when  depositions  are  taken  by  his  adver- 
sary«  and  a  notice  which  does  not  afford  him  an 
opportunity  to  be  present,  is  insufficient:  and  his 
exception  to  the  deposition  on  that  ground  ouffht 
to  be  sustained. 

11.  Same^Same4— If  a  party  gives  notice  of  the 
taking  of  several  depositions  at  different  places  on 
the  same  day,  so  that  the  opposing  party  cannot 
be  present  to  cross-examine  all  the  witnesses,  he 
may  select  which  examination  he  will  attend, 
and  the  other  depositions  will  be  suppressed. 

I  a.  Same— Exceptions  to  —  Waived  —  Appellate  Prac- 

tice.**— An  exception  to  a  deposition,  whether 
endorsed  on  it,  or  taken  and  entered  on  its  face  in 
the  process  of  taking  it,  or  written  on  a  separate 
paper  and  filed  in  the  cause  (except  upon  the 
ground  of  incompetency,  in  which  case  no  excep- 
tion is  necessary),  not  having  been  brought  to  the 
notice  of  the  court  below  or  passed  upon  by  that 
court,  ought  to  be  considered  as  having  been 
waived,  and  cannot  be  noticed  by  the  appellate 
court;  and  a  general  judgment  or  decree  of  the 
court  below,  against  the  party  making  the  excep- 
tion, cannot  be  considered  as  involving  a  decision 
upon  the  exception. 

In  the  decision  of  such  questions.'  In  the  light  of 
this  authority,  this  assignment  of  error  cannot  be 
■sustained.** 

The  principal  case  was  also  approved  as  to  this 
point  in  Carter  v.  Edmonds,  80  Va.  6S;  Atwood  v. 
Shenandoah  V.  R.  R.  Co..  85  Va.  076. 9  S.  £.  Rep.  748; 
Myers  v.  Trice,  86  Va.  838, 11  S.  E.  Rep.  428,  and  cases 
there  collected;  Hoopes  v.  Devaughn,  48  W.  Va.  464, 
27  S.  E.  Rep.  254. 

^Depositions— Opportunity  of  Party  to  Be  Present- 
Notice.— See  Latham  v.  Latham.  90  Gratt  840,  and 
foot-note  ;    Wise  v  Postlewait,  S  W.  Va.  460. 

«*Same— Exceptions  to— Waived  —  Appellate  Prac- 
tice.—In  Vanscoy  v.  Stinchcomb,  20  W.  Va.  271, 11  S. 
E.  Rep.  930.  the  court  said :  "If  it  were  true,  as 
claimed,  that  the  objections  to  the  reading  of 
the  depositions  were  valid,  they  have  all  been 
waived  by  the  appellant  except  thote  objections,  if 
there  be  any,  baaed  on  the  incompetency  of  the  wit- 
nees  in  the  court  below  to  testify  as  to  certain 
matters  testified  to  by  him.  The  exceptions  taken 
to  these  depositions  noticed  in  the  statement  of  this 
case  were,  so  far  as  the  record  shows,  never  called 
to  the  attention  of  the  court  below,  nor  noticed  by 
any  decree  rendered  by  the  court;  and,  imth  the 
exception  of  those  based  on  the  incompetency  of  the  wit- 
ness to  testify  to  tHe  matter  objected  to,  all  these  excep- 
tions of  the  appellant  must,  in  this  court,  be 
considered  as  having  been  waived  by  the  appellant, 
and  the  other  defendants  in  the  court  below,  and 
cannot  now  be  raised  or  relied  on  in  this  court 
This  i^  the  well-settled  law  both  in  Virginia  and  in 
this  state.    Fant  v.  Miller,  17  Gratt    187 ;   Hill  v. 


189    *i3-  Evidence— Reading   of  Letters  from  Third 
Persons— Exceptions  to— Must  Be  Specific.— An 

exception  by  a  party  to  the  reading  of  any  and  all 
letters  from  third  persons  to  the  other  party,  filed 
in  the  cause,  as  res  inter  alios  oesta,  except  such  as 
the  exceptor  made   evidence  by  reading  them 
himself,  some  of  which   letters  are  competent 
evidence  for  some  purposes,  is  too  broad,  and  mar 
properly  be  overruled  on  that  ground.    The  excep- 
tion should  specify  the  letters  or  parts  of  letters 
intended  to  be  excepted  to. 
14.  Accommodation   Loans— Collateral  Security— Case 
at  Bar.— M  is  a  wholesale  merchant  and  F  is  a  job- 
ber, in  the  city  of  B;  and  F  makes  an  arrangement 
with  M  to  obtain   accommodation  from  M  from 
time  to  time,  in  the  form  of  loans,  discounts  and 
the  sale  of  goods,  on  the  terms  of  placing  the  bonds, 
notes  and  accounts  of  his  customers  In  the  hand^ 
of  M,  as  collateral  security.    There  is  no  agree- 
ment as  to  the  mode  in  which  these  collaterals  are 
to  be  dealt  with  by  the  parties.    F  afterwards  fails* 
largely  indebted  to  M,  who  holds  these  collaterals 
In  large  number  and  amount,  the  debtors  being 
scattered  widely  over  the  country.    It  is  to  he 
inferred : 

I.  Same— 5ame— Notification  to  Collateral^Debtors.— 
That  before  the  failure  of  F  it  was  not  intended 
or  expected  that  M  was  to  do  more  than  hold  the 
credits  thus  placed  in  his  hands,  receiving  the 
amount  of  such  as  might  from  time  to  time 
be  paid  to  him :  but  taking*  no  steps  to  enforce 
such  payments,  nor  even  to  notify  the  collateral 
.  debtors  of  the  assignment  of  their  debts. 
a.  Same— Same— Collection  by  Principal  Delrtor.— 
That  it  was  not  intended  that  F  should  be  author- 
ized to  collect  or  renew  or  otherwise  deal  with 
the  collaterals,  except  upon  the  terms  of  his  pay- 
ing or  delivering  to  M  the  money  collected,  or 

Proctor.  10  w.  Va.  78.  The  law.  as  laid  down  and 
followed  both  in  Virginia  and  West  Virginia,  is  as 
follows :  'An  exception  to  a  deposition,  whether 
Indorsed  on  it  or  taken  and  entered  on  its  face  in 
the  process  of  taking  it  or  written  on  a  separate 
paper  and  filed  in  the  cause  {except  upon  the  around 
of  incomptency,  in  which  case  no  exception  is  necessanf)^ 
not  having  been  brought  to  the  notice  of  the  conrt 
below,  or  passed  upon  by  the  court  ought  to  be  con- 
sidered as  having  been  waived,  and  cannot  be  noticed 
by  the  appellate  court:  and  a  general  judgment  or 
decree  of  the  court  below  against  the  party  mak- 
ing the  objection  cannot  be  considered  as  invoking 
a  decision  upon  the  exceptions.*  **  See,  in  accord 
with  the  opinion  above  expressed,  Statham  v.  Fer- 
guson, 25  Gratt  88;  Dickinson  v.  Clarke.  6  W.  Va.  283; 
Middle  ton  v.  White,  5  W.  Va.  B74 ;  in  all  of  which,  the 
principal  case  is  cited  as  authority. 

But  in  Simmons  v.  Simmons.  3S  Gratt  460.  the 
court  said :  "It  would  seem  to  be  a  sufficient  answer 
to  this  objection,  that  it  does  not  appear  that  it 
was  first  made  in  the  court  below.  Notwithstand- 
ing some  expressions  in  decided  cases,  which  seem 
to  concede  that  objections  to  the  testimony  of  a  wit- 
ness on  the  grounds  of  his  incofr^;>etency  may  be  proper^ 
made  in  this  court  although  not  made,  or  considered, 
or  passed  upon  in  the  court  below,  we  are  of  opinion, 
that  such  objections,  unless  first  made  in  the  conrt 
below,  cannot  be  relied  on  here,  for  the  reason  that 
if  allowed,  parties  might  be  taken  by  surprise.  If 
made  in  the  court  of  original  jurisdiction  :  First 
The  incompetency  might  in  some  cases  be  removed 
by  release  or  otherwise;  Second.  If  not  removed 
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the  renewed  notes,  or  snbstitutinfir  others  equally 
rood  for  any  tbat  mlfirbt  be  withdrawn  for  the 
purpose  of  collection  or  renewal. 

3.  Sane— Same— Collection  by  Prindpol  Creditors.— 
After  tbe  failure  of  F  it  became  the  risrht  and 
duty  of  M  to  collect,  as  far  and  as  soon  as  he  could, 
all  the  collaterals  in  his  hands,  apply  the  pro- 
ceeds to  the  payment  of  his  claim  against  F,  and 
pays  him  the  surplus,  if  any.  And  M  was  bound 
to  use  common  or  ordinary  dllisrence.  such  as 
a  man  of  business  and  common  prudence  would 
exercise  about  his  own  affairs  in  the  situation  in 
which  M  was  then  placed. 

4.  Sane— Some-  Duty  of  Principal  Creditor.— M  was 
assisrnee  of  these  collaterals,  bound  to  use  the 
diligence  due  by  an  assiemee  under  the  circum- 
stances; and  he  was  not  only  a  principal,  as 
being  interested  in  the  subject,  but  he  was  agent 
of  F  to  tbe  extent  of  his  interest,  and  bound  to 

perform  the  duty  pertaininsr  to  such  agency* 
190        The  duty  of  *M  was  to  realize  as  much  as 

possible  out  of  the  collaterals  at  the  earliest 
practicable  period;  and  he  was  invested  with  all 
the  powers  necessary  or  proper  to  enable  him  to 
attain  tbat  object. 

5.  Same  Same— Same.— The  first  thing  to  be  con- 
sidered by  M  was  the  security  of  the  collaterals, 
and  the  next  their  collection.  If  a  debt  were 
good,  he  should  sue;  if  doubtful,  he  might  glre 
time  and  get  security:  if  it  was  good  policy  not 
to  sue.  he  might  decline  it,  and  might  compound 
or  compromise  a  debt,  if,  looking  to  the  interest 
of  the  creditor,  in  the  exercise  of  a  sound  discre- 
tion, that  was  deemed  best:  and  new  securities 
taken  by  M  might  properly  be  in  his  own  name. 

6.  Sane— Sane— Same— Advice  by  Counsel.— In  de- 
termining whether  it  would  be  good  policy  to  sue 
for  a  debt,  or  give  time  on  getting  security,  or  to 
accept  a  compromise,  the  fact  that  M  acted  under 
the  advice  of  and  upon  information  derived  from 
his  counsel,  affords  at  least  prima  facie  evidence 
that  such  action  was  bonajlde  and  proper. 

In  May,  1852,  Miller  &  Mayhew,  late  mer- 
chants residing  in  Baltimore,  instituted  a 
suit  of  foreign  attachment  in  the  Circuit 
court  of  Kssez,  to  attach  a  debt  alleged  to 
be  due  by  Z.  S.  Farland  to  E.  L.  Fant,  by 
the  name  of  E.  L.  Fant  &  Co.,    to   satisfy 

and  the  wit^iess  be  excluded,  the  loss  of  his  testi- 
mony migbt  perhaps  be  supplied  by  other  evidence. 
See  what  was  said  by  Judgi  Moncubi  in  Fant  v. 
JiilUr  A  Mayhew,  n  QraJU,  W7,  Also,  Beverley  v 
Brooke  &  als.,  2  Leigh  425;  Hord'sadm*r  v.  Colbert  & 
2lB..  28  Gratt.  40,  &4,  56,  56;  Statham  b,  als.  v.  Fergu- 
son's adm*r  k.  als..  25  Oratt  28,  as.** 

And  in  McVeigh  v.  Chamberlain,  94  Va.  78, 26  S.  E. 
Bep.a86,  the  court  said:  "Under  the  decisions  of 
this  court,  an  exception  taken  to  a  deposition  on  the 
ground  of  the  in^tmveteney  of  tfu  witneat  or  for  other 
cause,  if  not  brought  to  the  attention  of  the  court 
below  at  tbe  hearing,  will  be  taken  by  the  appellate 
court  to  have  been  waived.  Fant  v.  MiUer  eft  Mav- 
kem.  17  Gratt.  2g7-iS8:  Simmons  v.  Simmons'  adm'r, 
8  Gratt.  460-61:  and  Martin  et  aU.  v.  South  Salem 
Land  Co..  ante,  p.  28.'* 

See  also.  Leonard  v.  Smith,  84  W.  Va.  448,  12  S.  E. 
Bep.  481,  and  foot-note  to  Statham  v.  Ferguson,  26 
Gratt.  28l 

See  generally,  monographic  note  on  "Depositions" 
appended  to  Field  v.  Brown,  24  Gratt  74. 


a  debt  alleged  to  be  due  by  said  Fant  &  Co. 
to  said  Miller  &  Ma^^hew.  It  turned  out 
that  the  debt  of  Farland  had  been  assigned 
to  Wm.  F.  Phillips,  and  the  attachment 
therefore  failed  of  effect.  But  out  of  that 
suit  arose  a  cross-suit,  which  has  been  pro- 
ductive of  a  long  and  troublesome  litiga- 
tion between  the  parties,  the  general  out- 
lines of  which  will  be  now  stated. 

Fant  in  his  cross-bill  filed  in  April,  1854, 
while  he  admits  the  execution  of  the  note 
of  K.  h,  Fant  A  Co.  to  Miller  A  Mayhew 
claimed  in  the  original  bill,  yet  denies  that 
it  is  still  due,  but  on  the  contrary  avers 
that  upon  a  full  and  fair  settlement  with  said 
Miller  A  Mayhew  of  all  their  transactions 
with  him,  they  are  largely  indebted  to  him. 
He  avers  that  before  and  after  the  execu- 
tion  of  the   said   note  he  had   many 

191  transactions  with   them,    and    *that, 
under     an     arrangement     with    and 

promise  by  them  to  make  to  him  large  ad- 
vances to  enable  him  to  carry  on  his  busi- 
ness as  a  merchant  in  the  city  of  Baltimore, 
he  was  induced  by  them,  on  or  about  the 
28th  day  of  May,  1850,  to  assign  to  them 
bonds,  notes  and  other  claims,  due  or  to 
become  due  to  him,  to  the  amount  of 
$69,760.92,  a  list  of  which  is  filed  with  the 
bill ;  that  after  the  said  assignment  they 
refused  to  make  all  the  advances  which 
they  had  promised  to  make,  although  the 
assignment  thus  made  to  them  was  amply 
sufficient  to  indemnify  them,  and  beyond 
the  amount  promised  to  be  made  to  them ; 
that  he  had  frequently  urged  them  to  come 
to  a  settlement  with  him,  and  render  an 
account  of  the  claims  assigned  to  them  as 
aforesaid,  and  of  the  amount  received  by 
them  on  account  thereof  (which  he  alleged 
was  a  very  large  sum),  but  they  failed  and 
refused  to  do  so ;  and  that  he  is  without 
remedy  to  bring  about  the  said  settlement, 
and  cause  them  to  disclose  and  account  for 
the  claims  assigned  to  them  as  aforesaid, 
but  by  the  aid  of  the  said  court.  He  there- 
fore prayed  that  they  might  be  made  de- 
fendants to  the  bill,  and  required  on  oath 
to  answer  all  the  statements  and  allegations 
thereof,  and  fully  disclose  and  show  all 
that  they  had  done  in  the  premises,  and 
further  required  to  render  before  a  com- 
missioner of  the  court  an  account  of  all  the 
money  received  by  them  on  account  of  the 
claims  aforesaid,  and  should  be  held  re- 
sponsible for  any  of  them  which  may  have 
been  lost  by  their  mismanagement  or  neg- 
ligence ;  and  for  general  relief. 

In  November,  1854,  the  defendants  Miller 
A  Mayhew  filed  their  answer,  in  which, 
after  noticing  the  matter  involved  in  the 
original  suit,  they  set  out  a  history  of  their 
transactions  with  the  plain tifi^  and  aver  that 
all  the  matters  in  said  cross-bill  not  con- 
sistent with  said  history  are  false  and 
fabricated.      That    history,    and   the 

192  other    *material    denials     and    aver- 
ments of  the  answer,  are  in  the  words 

and  figures  following,  to  wit:  **Your  re- 
spondents aver  and  answer,  that  in  the 
early  part  of  the  year  1850,  K.  I/.  Fant 
called  on  your  respondents  for  assistance  in 
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carrying  on  the  business  of  K.  L.  Fant  & 
Co.  From  the  statements  by  said  K»  L. 
Fant  of  the  sound  and  solvent  condition  of 
E.  If.  Fant  A  Co.,  these  respondents  did 
indicate  to  E.  If.  Fant,  that  on  being  sup- 
plied by  him  with  security  at  the  rate  of 
two  dollars  for  one  dollar,  your  respondents 
would  from  time  to  time,  as  they  were  able, 
afford  E*  L*  Fant  &  Co.  the  notes  of  your 
respondents  for  the  accommodation  of  B.  L. 
Fant  A  Co.,  and  other  assistance.  Accord- 
ingly, with  this  understanding,  your  re- 
spondents, from  time  to  time  thereafter,  did 
make  advances  and  afford  assistance  to  said 
E<  Iv>  Fant  A  Co.  in  money,  merchandise 
and  accommodation  notes,  for  which  your 
respondents  took  the  notes  of  E*  L.  Fant  A 
Co.,  for  the  amount  and  due  at  the  times 
*  stated  in  the  book  marked  exhibit  A  (and 
which  book  your  respondents  pray  may  be 
taken  as  a  part  of  their  answer) ,  amounting 
to  $34,147.39,  exclusive  of  expenses,  and  with 
expenses  amounting  to  $35,137.57,  and  with 
estimated  balance  of  interest  up  to  Novem- 
ber 1st,  1854,  amounting  to  $37,437.55. 
Whilst  these  advances  and  aid  were  being 
rendered  as  aforesaid  by  your  respondents 
unto  the  said  E.  If.  Fant  A  Co.,  said  E.  L. 
Fant  A  Co.  did  place  in  the  hands  of  your 
respondents,  as  collateral  security,  from 
time  to  time,  the  notes  and  accounts  of  the 
customers  of  K.  L*  Fant  A  Co.,  amounting 
in  the  aggregate  to  $69,516.12,  as  described, 
both  as  to  their  particular  amounts  and  the 
dates,  in  the  second  account  in  book  marked 
exhibit  A,  and  which  your  respondents 
pray  may  be  taken  as  a  part  of  their  an- 
swer. And  your  respondents  aver,  that 
they  fully  complied  with  all  their  intima- 
tions or  engagements  to  or  with  K* 
193  h'  Fant  A  Co. ;  *but,  on  the  other 
hand,  said  E.  Iv.  Fant  A  Co.  have 
acted  most  deceptively  and  fraudulently  to 
your  respondent;  for  said  E.  L.  Fant  &  Co., 
after  having  thus  placed  with  your  respond- 
ents the  collaterals  as  aforesaid,  did,  both 
before  and  after  the  suspension  of  E.  Li. 
Fant  A  Co. ,  proceed  to  collect  from  some  of 
the  debtors  on  these  collaterals,  without  the 
knowledge  or  assent  of  your  respondents, 
to  a  very  large  amount.  All  said  fraudu- 
lent collections  will  be  found  marked  in  red 
ink,  **collectedby  E.  L.  Fant  A  Co."  oppo- 
site to  the  respective  debts  in  said  account 
No.  2  on  said  exhibit  A.  Your  respondents 
had  not  given  notice  of  the  assignment  of 
these  collaterals  to  any  of  these  debtors  on 
the  assigned  collaterals  until  after  the  sus- 
pension of  E.  I^.  Fant  A  Co.,  as  it  is  never 
the  usage  to  do  so,  for  fear  of  its  damage  to 
the  credit  of  E.  L.  Fant  A  Co. ;  and  your  re- 
spondents were  astounded  to  find,  on  notify- 
ing said  debtors  after  the  suspension  of  E. 
L.  Fant  &  Co.,  that  said  E.  L.  Fant  A  Co. 
had  collected,  as  above  stated,  and  in  many 
instanoes  '^in  which  your  respondents  were 
holders  of  the  bonds  of  said  debtors,  and 
are  now  holders  of  the  same,  that  said  E. 
L/.  Fant  &  Co.  had  received  in  whole  or  in 
part  from  such  debtors,  and  had  given  the 
receipt  of  E.  If.  Fant  A  Co.  for  the  amount 
paid  and  thus  fraudulently  collected.     And 


your  respondents  also  aver,  that  six  of  the 
accounts  which  had  been  lodged  with  your 
respondents  among  said  collaterals,  amount- 
ing to  $1,059.43,  were  claimed  by  William 
F.  Phillips,  the  uncle  of  said  Fant,  as  hat- 
ing been  assigned  to  him  by  said  E.  L. 
Fant  A  Co.  And  your  respondents  aver, 
that  in  consequence  of  said  fraudulent  con- 
duct of  said  E.  If'  Fant  A  Co. ,  there  is  now 
due  and  unpaid  to  your  respondents 
$11,732.67,  inclusive  of  estimated  interest 
up  to  the  1st  of  November,  1854,  which  your 
respondents  have  every  reason  to  be- 

194  lieve  will  prove   nearly  *a   total  loss. 
And   your     respondents     aver,     that 

account  No.  1  and  2,    in   book   marked  ex- 
hibit A,  contains  a   true   and  accurate  ac- 
count of  their  claims  against   said  £.   L. 
Fant  A  Co.,   and  of  the   collaterals  so  as 
aforesaid  deposited  and  assigned  to  them  by 
E.  L.  Fant  A  Co.,  and  of  the  receipt  from 
the  same,  and  of  the  condition  of  each  ac- 
count ;  and  when  any  note  or  bond  has  been 
placed  and  is  still  in  the  hands  of  an  attor- 
ney for  collection,  the  names  of  said  attor- 
neys will  be  found  in  black  ink  on  the  line 
containing  the  amount  of  each   claim;  and 
as  an  evidence  of  the  diligence  and  energy 
with  which  said  collaterals  have  been  prose- 
cuted,   your     respondents  aver,   that  they 
have   written  over  six   hundred   letters  to 
debtors  or  attorneys  connected   with  these 
collaterals,  and  they  deny   that   any  claim 
of  these  collaterals  has  been  lost,  in   whole 
or  in  part,  by  any  mismanagement  or  neg- 
lect of  your  respondents.    And  your  respond- 
ents   aver,     that    they    have     never  been 
unwilling  to  come  to   any  settlement  with 
E.  L.  Fant  &  Co.,  though   they  admit  that 
E.  L.  Fant  did  write   to  them  for  the  ac- 
counts, and  your  respondents  took  no  notice 
thereof,    because,    having    discovered    the 
fraudulent  conduct  of  E.  L.    Fant  A  Co.  in 
collecting    these    collaterals,     they  appre- 
hended that  the  whole   purpose   of   the   in- 
quiry was  to  enable  him  to  perpetrate  some 
further  injury  on   their  just  rights.     And 
your  respondents  are   now   gratified  to   be 
able,  in  a  court  of  justice,  to  render  a   full 
account  of   their  transactions   with  said  E. 
L.  Fant  A  Co. ,  and  to  display  .*the  frauds 
practiced  on  them  by   said   E.    If.    Fant   A 
Co."  Ac. 

A  few  days  after  the  filing  of  the  answer, 
to  wit :  on  the  15th  day  of  November,  1854, 
the  cause  came  on  to  be  heard  on  the  bill, 
answer  with  the  replication  thereto,  and 
exhibits,  and  it  was  decreed  that  a  commis- 
sioner of  the  court  should  take  and  state  an 
account  between  the  said  Miller  A  Mayhew 
and  E.    L.    Fant   and    E.  Ir.  Fant  A 

195  *Co. ,  showing  the  amount  and  nature 
of  the  bonds,  bills,   accounts  or  other 

evidences  of  debt  transferred  by  the  said 
Fant  and  Fant  &  Co.,  which  have  come  to 
the  possession  of  the  said  Miller  A  May  hew 
as  collateral  security  for  the  indebtedness 
of,  and  advancements  made  for,  the  said 
Fant  or  Fant  A  Co.  to  or  by  the  said  Mil- 
ler A  Mayhew.  In  settling  which  account* 
the  said  Miller  A  Mayhew  were  required  to 
produce  and  surrender  to  the  commisaioner* 
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to  enable  him  to  state  said  account,  all  of 
the  said  bonds  &c.  as  aforesaid  which  maj* 
still  remain  in  their  possession  or  under 
their  control ;  and  to  show  to  the  commis- 
sioner what  disposition  had  been  made  of 
such  as  mig'ht  not  be  so  produced ;  and  each 
party  to  that  account,  upon  the  requisition 
of  the  other,  was  required  to  submit  to  be 
examined  on  oath  upon  any  and  all  mat- 
ters relating*  to  the  same ;  which  account 
the  commissioner  was  directed  to  settle  and 
report,  with  any  matter  specially  stated, 
&c. 

The  commissioner  proceeded  to  execute 
the  said  decree,  when,  on  the  12th  of  B*eb- 
ruary,  1855,  the  defendants  laid  before  him 
their  answer  aforesaid  as  the  evidence  relied 
on  by  them  of  their  charges  against  the 
plaintiff:  whereupon  the  plaintiff's  counsel 
excepted  to  the  said  answer  as  evidence, 
upon  the  ground  of  its  not  being  responsive 
to  the  charges  in  the  bill.  The  case  hav- 
ing been  continued  before  the  commis- 
sioner, the  plaintiff  took  the  depositions  of 
McKew  and  Sprigg  in  the  cause. 

McKew  stated,  that  he  was  a  clerk  in  tlie 
counting'-room  of  the  defendants  in  1850, 
when,  by  their  direction,  he  copied  for  the 
plaintiff  a  list  of  collaterals  delivered  by  the 
plaintiff  to  the  defendants.  The  copy  was 
made  from  a  book  of  the  defendants,  on 
which  the  collaterals  were  entered  some 
time  previously,  and  is  annexed  to  the 
deposition  of  the  witness  as  '*  plain  tiff's 
exhibit  A." 

Sprigg*  stated   that  he  was,  at  the 
196      time  of  giving'   his  Meposition,    and 
had  been  since  the  year  18S5,  cashier 
of  the   Merchants  Bank  of  Baltimore ;  that 
a  book    filed   with    his   deposition    by    the 
plaintiff,  and  marked  * 'exhibit  A,"  was  left 
at  the  Merchants  Bank  by   Peabody  &  Co. 
(of  which  firm  the  plaintiff  was  a  member) 
on  their  account  in  June,  1849.     In  October, 
1849,  the  account  was  changed  to  the  name 
of  £.  L.    f'ant  A  Co.     The  said  book   is  a 
list  of  collaterals  left  with  the  said  bank  by 
the  said  parties  as  security  for  discounts 
which  had  been  made,  or  were   intended  to 
be  made,  for  said  parties.     On   the  31st  of 
May,    1850,  an  order   was  presented  to    the 
bank   from  E.   ly.    f^ant  &  Co.    to  deliver 
the   collaterals    mentioned  in  said   exhibit 
A  to  Miller  A  May  hew,    when   the   amount 
for  which  they  had  been  deposited  as  secu- 
rity had  been  paid  said  bank.     On  the  9th  of 
September,  1850,  all  the  collaterals  then  in 
possession  of  the  bank  (being,  it  seems,  six- 
ty-nine  in   number)   were    handed  over  to 
Miller  A  Mayhew  in  accordance  with  said 
order,    and  at  the  same  time  the  note  of 
said  Miller  A  Mayhew  for  $5,000  was  de- 
posited by  said  E.  I^.  Eant  A  Co.  with  the 
said  bank,  to  secure  it  from  any  loss  which 
might  possibly  accrue  on  account  of  said 
discounts,    which    at    that    time   did    not 
amount  to  more  than  $5,000.     On    the   24th 
of  October,   1850,   the    said    note   was,    by 
order  of  said  E.  L.  Fant  A  Co. ,  returned  to 
said  Miller  A   Mayhew,    the  bank  having 
then  no  claims  against  it. 

These  depositions  were  laid  by  the  plain- 


tiff before  the  commissioner,  who,  having 
excluded  the  answer  as  evidence,  proceeded 
to  state  the  account  upon  the  said  deposi- 
tions, made  out  a  statement  of  the  collat- 
erals with  which  the  defendants  appeared 
therefrom  to  be  chargeable,  including  in- 
terest to  the  first  day  of  January,  1855, 
showing  an  aggregate  on  that  day  of 
$97,114.09,  and  returned  his  report  to  the 
court  on  the  9th  of  November,  1855. 

197  *On  the  day  after  the  return  of  this 
report,  the  defendants  filed- an'excep- 

tion  thereto,  ** because  the  commissioner,  in 
stating  the  account,  rejected  as  testimony 
the  answer  of  the  defendants  and  the  ex- 
hibit filed  therewith." 

On  the  29th  of  July,  1856,  the  cause 
came  on  again  to  be  heard  on  the  papers 
formerly  read  and  the  report  of  the  com- 
missioner, when  a  decree  was  made  in  effect 
as  follows :  *  Mt  appearing  to  the  court, 
from  the  proofs  in  this  cause,  that  the 
debts  transferred  by  the  plaintiff  to  the  de- 
fendants Miller  &  Mayhew  were  transferred 
to  them  as  a  security,  or  collateral  security, 
for  indemnification  of  the  said  defendants 
against  their  advances  and  liabilities  for 
the  plaintiff  (the  said  debts  being  spoken 
of  by  the  plaintiff  himself,  as  well  as  by 
the  said  defendants  and  the  witnesses 
whose  evidence  has  been  taken  and  filed 
in  this  cause,  as  collaterals),  and  were 
treated  by  all  the  parties  as  being  recog- 
nized only  as  collaterals,  or  collateral  se- 
curity, for  the  purpose  above  mentioned : 
that  the  transfer  and  acceptance  of  them 
were  unaccompanied  by  any  express  stipu- 
lations for  collection  or  otherwise,  in  any 
use  to  be  made  of  them ;  and  that,  in  the 
absence  of  any  stipulations  in  these  re- 
spects, they  must  be  regarded  by  the  court 
as  delivered  and  held  only  as  a  pledge  for 
securing  the  said  defendants :  the  rights  of 
the  plaintiff  on  the  one  hand,  and  the  obli- 
gations of  the  said  defendants  on  the  other, 
as  to  the  account  for  these  collaterals,  are 
therefore  such  as  arise  out  of  that  species 
of  bailment  called  pledge  or  pignus.  See 
Story  on  Bailment,  ch.  5.  The  defendants 
had,  as  pledgees,  the  right  to  recover  and 
receive  the  money  due  on  the  securities, 
such  use  of  the  thing  pledged  being  obvi- 
ously a  use  beneficial  to  the  debtor,  and  of 
which  he  could  have  no  cause  to  complain. 
But  there  was  no  obligation  on  :  tht  said 
defendants  to  these  securities  to  benefit  the 
debtor  or  to  benefit  themselves.     The 

198  extent  *of  their  obligation  was  to 
retain  the  pledge  as  it  had  been  deliv- 
ered to  them ;  nor  should  they  be  made  lia- 
ble, except  so  far  as  they  may  have  used  the 
securities,  or  by  gross  neglect  lost  or  de- 
stroyed them.  The  bill  filed  by  the  plain- 
tiff is  virtually  a  bill  for  a  discovery ;  and 
the  answer  of  the  said  defendants,  being 
responsive  to  the  bill  and  not  excepted  to, 
should  be  taken  as  true  in  regard  to  the 
matter  discovered  by  it.  At  all  events,  it 
must  be  taken  as  true,  unless  disproved  by 
two  witnesses,  or  by  one  witness  and  preg- 
nant circumstances.  There  is  no  proof, 
other  than  what  may    be    in    the    accounts 
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exhibited,  to  show,  on  the  part  of  the  plain- 
tiff, that  there  has  been  any  such  neglect 
or  misconduct  on  the  part  of  the  pledjg'ees, 
which  should  charge  them  for  loss  of  any 
of  the  securities,  or  that  any  money  has 
been  received  by  them  upon  the  securities, 
but  what  the  answer  with  the  .exhibits  dis- 
covers. It  is  therefore  considered  by  the 
court,  that  the  said  report  of  Commissioner 
JDaingerfield  Hied  in  this  cause  on  the  9th 
of  November,  1855,  be  recommitted  to  the 
said  commissioner,  with  instructions  to 
frame  a  further  report  in  this  cause  in  con- 
formity with  the  foregoing  view  of  the 
court,  and  that  he  make  report  thereof  to 
the  court,  with  any  laatters  deemed  perti- 
nent," &c. 

After  the  said  decree  was  rendered  and 
before  the  commissioner  commenced  its 
execution,  to  wit,  in  November,  1856,  the 
defendants  took  the  deposition  of  William 
Hawkins,  who  was  the  cashier  and  chief 
book-keeper  for  the  defendants  during  all 
the  time  the  transactions  between  them  and 
the  plaintiff  were  going  on,  and  had  special 
chargie  of  the  collection  of  the  collat- 
erals. The  defendants,  in  their  first 
examination  in  chief  of  said  witness,  pro- 
pounded to  him  but  two  questions;  1st,  as 
to  what  disposition  had  been  made  by  the 
defendants  of  twenty-three  collaterals 
199  included  in  the  sixty-nine  received  *by 
them  from  Sprigg  but  not  included 
in  the  list  annexed  to  McKew's  deposition 
and  therefore  charged  to  the  defendants,  in 
addition  to  those  included  in  that  list,  by 
the  commissioner  in  his  first  report;  and 
2dly,  as  to  the  nature  of  the  agreement  be- 
tween the  parties  respecting  the  collaterals. 
The  plaintiff  in  his  cross-examination  of 
the  witness  propounded  a  great  many  ques- 
tions to  him,  3nd  caused  many  documents, 
referred  to  in  that  cross-examination,  to  be 
annexed  to  the  deposition. 

The  defendants  took  no  other  deposition 
than  that  of  Hawkins  before  the  commis- 
sioner commenced  the  execution  of  the 
decree  of  the  29th  day  of  July,  1856,  but  the 
plaintiff  took  a  good  many,  and  both  par- 
ties continued  to  take  them  while  the  said 
decree  was  in  the  progress  of  execution. 

On  the  17th  day  of  March,  1857,  being  a 
day  fixed  for  the  purpose  by  agreement  be- 
tween the  counsel  of  the  parties,  the  commis- 
sioner commenced  the  investigation  and 
settlement  of  the  account;  it  having  been 
further  agreed  between  the  said  counsel, 
that  no  exception  should  be  taken  to  the  re- 
port to  be  made  by  the  commissioner,  on  ac- 
count of  its  not  remaining  ten  days  in  his 
office  after  having  been  made,  prior  to 
the  next  term  of  the  court.  The  pro- 
ceedings before  the  commissioner  were 
continued  from  day  to  day  until  the 
26th  of  March,  1857,  when  the  exami- 
nation of  the  evidence  before  him  was 
closed,  and  he  took  time  to  consider 
the  same  and  make  up  his  report.  On  the 
25th  of  March  the  defendants'  counsel  made 
an  application  to  the  commissioner  for  a 
continuance,  which  he  refused.  On  the  30th 
day  of  the  same  month  the  application  was 


renewed,  and  was  again  refused.    And  on 
the  7th  of  April,  1857,    the  application  was 
again    renewed,  accompanied  by  an  affida- 
vit of  William  K.  Mayhew,  Jr. ;   and 

200  the  commissioner,  deeming  *the 
reasons  given  in  said  affidavit  suffi- 
cient, granted  the  continuance  asked  for, 
and  the  further  taking  of  the  account  was 
continued  until  some  day  to  be  fixed  upon 
at  the  succeeding  spring  term  of  the  cir- 
cuit court.  To  this  decision  of  the  com- 
missioner the  counsel  for  the  plaintiff 
objected,  and  required  him  to  report  all  the 
facts  along  with  the  account  upon  the  evi- 
dence then  before  him,  and  also  their 
special  statements,  B  and  C,  which  he  ac- 
cordingly did.  Statement  A,  which  pre- 
sented the  account  according  to  his  own 
views  upon  the  evidence  defore  him  on  the 
9th  of  April,  1857,  shows  a  balance  due  from 
the  defendants  of  $7,162.05  on  the  Ist  day 
of  January,  1857,  with  interest  on  $2,630.43 
from  that  date. 

On  the  9th  day  of  September,  1R57,  on 
the  motion  of  the  defendants,  and  upon  the 
affidavit  of  Dudley  &  Harwood  their  attor- 
neys, which  is  stated  to  have  been  filed  but 
is  not  in  the  record  before  this  court,  leave 
was  granted  them  to  retake  the  deposition 
of  William  Hawkins,  to  be  completed  on  or 
before  the  10th  day  of  October,  1857,  but  he 
was  not  to  be  examined  as  to  any  matters 
upon  which  he  had  been  examined  by  either 
party  when  his  former  deposition  was 
taken. 

The  said  deposition  was  accordingly 
retaken,  having  been  commenced  on  the 
5th  and  closed  on  the  10th  of  October,  1857. 
It  was  protracted  to  very  great  length,  and 
with  the  exhibits  filed  with  it,  occupies 
one  hundred  and  seventy-seven  pages  of  the 
printed  record.  Many  exceptions  were 
taken  by  the  plaintiff  in  progress  of  retak- 
ing it,  chiefly  upon  the  ground  that  matters 
to  which  questions  prc^>ounded  by  the  de- 
fendants referred  were  not  embraced  in  the 
order  of  court  authorizing  the  deposition  to 
be  retaken.  All  letters  and  papers  referred 
to  by  the  witness  and  filed  with  his  deposi- 
tion, pf  which  there  were  a  great  many 
(except  such  as  were  made  evidence 

201  *by  being  called  for  by  the  plaintiff), 
were  also  excepted  to. 

Many  other  depositions  were  taken  by  the 
parties,,  both  before  and  after  the  retaking 
of  the  deposition  of  Hawkins,  though  most 
of  the  depositions  on  the  part  of  the  plain- 
tiff were  taken  before  that  time.  The 
plaintiff  excepted  to  many  of  the  defend- 
ants' depositions,  chiefly  on  the  ground  of 
the  insufficiency  of  the  notice  under  which 
they  were  taken. 

On  the  9th  of  November,  1857,  the  com- 
missioner made  his  report,  presenting  the 
account  according  to  his  own  views  in 
statement  A,  according  to  the  defendants' 
in  statement  B,  and  according,  to  the  plain- 
tiff's in  statement  C.  Statement  A  showed 
a  balance  due  the  plaintiff,  on  the  1st  of 
October,  1857,  of  $4,756.53,  of  which  $4,441,38 
was  principal.  Statement  C  showed  a  much 
larger     balance    due    the    plaintiff,    while 
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statement  B  showed  a  larg-e  balance  due 
the  defendants. 

Both  parties  excepted  to  the  report.  The 
exceptions  of  the  plaintiff  were  twenty  in 
number;  those  of  the  defendants  were 
twenty-two.  They  were  set  out  by  the 
judge  in    giving  an  opinion  upon  them. 

On  the  24th  of  April,  1858,  the  cause 
came  on  again  to  be  heard,  on  the  papers 
formerly  read,  the  depositions  of  witnesses, 
the  exhibits  filed,  and  the  said  report  and 
exceptions ;  when  the  court  sustained  some 
of  the  exceptions  on  both  sides,  and  over- 
ruled the  rest,  and  recommitted  so  much  of 
the  report  and  account  as  was  not  confirmed 
to  the  commissioner,  with  instructions  to 
reform  the  same  according  to  the  opinion 
of  the  court,  and  make  report  forthwith. 

On  the  same  day  the  commissioner  made 
and  returned  his  reformed  report,  to  which 
the  plaintiff  excepted. 

On  the  28th  of  April,  1858,  a  petition  was 

filed  by  the  plaintiff,  representing   that  he 

had     been     informed     and    believed 

202  *that  the  defendants  had  become    in- 
solvent, and  praying  that  they  might 

be  injoined  from  making  any  further  col- 
lections on  account  of  the  collaterals,  and 
required  to  account  for  what  they  had  re- 
ceived and  not  already  accounted  for;  and 
that  a  receiver  might  be  appointed  to  col- 
lect any  sums  still  remaining  due  on  said 
collaterals,  and  hold  the  same  subject  to  the 
order  of  the  court. 

On  the  same  day  the  cause  came  on  again 
to  be  heard  on  the  papers  formerly  read  and 
the  report  of  the  commissioner  made  in 
pursuance  of  the  decree  of  the  24th  of  the 
month,  with  the  exceptions  thereto  and  the 
petition  aforesaid,  when  the  court  made  a 
decree  recommitting  the  said  report  with 
the  said  exceptions  to  the  commissioner  to 
correct  the  same  if  erroneous ;  directing  the 
defendants  to  render,  under  oath,  before  the 
commissioner,  a  further  account,  showing 
any  and  all  sums  of  money  received  by 
them  since  the  4th  day  of  August,  1857  (to 
which  day  they  had  already  accounted), 
upon  any  of  the  collaterals  aforesaid,  and 
also  showing  the  present  condition,  amount 
and  description  of  all  the  collaterals,  with 
all  changes  and  transfers  thereof,  which 
have  not  been  surrendered  or  accounted  for 
under  the  decree  of  the  29th  of  July,  1856 ; 
to  surrender,  under  oath,  to  C.  G.  Griswold, 
who  was  thereby  appointed  receiver  of  the 
court  for  that  purpose,  such  of  ;the  said 
collaterals  as  might  then  remain  in  their 
hands  or  under  their  control ;  and  to  transfer 
and  assign  to  the  said  receiver  any  and  all 
such  collaterals  as  might  have  been  so 
changed  as  to  be  then  payable  to  the  said 
defendants,  and  any  and  all  judgments 
which  might  be  pending  upon  any  of  the 
said  collaterals  in  the  name  of  or  for  the 
benefit  of  the  defendants ;  in  joining  the  said 
defendants  from  making  any  further  collec- 
tions, and  all  other  persons  from  paying  to 
them,  or  any   person    for  them,    any 

203  ^further  sums  on    account   of  any   of 
the  said  collaterals ;  and  directing  the 

receiver    to   collect   and    receive    all    sums 


which  might  still  remain  due  upon  any  of 
the  said  collaterals,  and  hold  the  same, 
when  collected,  subject  to  the  future  order 
of  the  court,  and  to  render  an  account  and 
make  report  of  his  proceedings  to  the  court. 

On  the  9th  of  November,  1858,  the  plain- 
tiff filed  a  petition  for  a  rehearing,  and  to 
set  aside  the  decrees  of  the  24th  and  28th  of 
April,  1858. 

On  the  10th  of  November,  1858,  the  re- 
ceiver made  a  report  of  his  proceedings  to 
the  court. 

On  the  11th  of  November,  1858,  the  com- 
missioner made  a  report  in  pursuance  of  the 
decree  pf  the  28th  of  April,  1858,  correcting 
his  former  report  according  to  the  excep- 
tions thereto  which  he  ascertained  to  be  well 
founded,  and  referring  to  papers  filed  with 
him  and  returned  with  his  report;  being, 
first,  a  statement  of  the  defendants  under 
oath,  of  the  condition,  &c.  of  the  collaterals 
remaining  in  their  hands  or  under  their 
control,  &c.  as  required  by  the  said  decree 
of  the  28th  of  April,  1858,  and  that  they 
had  not  received  any  money  on  account  of 
any  of  the  collaterals  since  the  4th  day  of 
August,  1857;  secondly,  the  receipt  of  the 
receiver  for  the  collaterals  transferred  to 
him  by  the  defendants  under  the  said  de- 
cree; and  thirdly,  a  statement  of  expenses 
paid  by  them  in  collecting  the  collaterals, 
there  being  no  evidence  before  the  com- 
missioner (as  he  reports)  to  sustain  this 
account.  To  the  first  mentioned  statement 
exceptions  were  taken  by  the  plaintiff. 

On  the  29th  of  April,  1859,  the  cause  came 
on  again  to  be  heard  on  the  papers  formerly 
read,  upon  the  report  of  the  commissioner 
under  the  decree  of  the  28th  of  April,  1858, 
and  the  report  of  the  receiver,  to  which 
reports  there  was  no  exception,  upon  the 
report  and  statement  of  the  defendants 
made  in  pursuance  of  said  decree, 
204  *with  the  exceptions  thereto,  and  upon 
the  petition  of  the  plaintiff  for  a  re-* 
hearing,  together  with  an  exhibit  filed  by 
the  plaintiff  on  the  23d  of  April,  1859;  and 
a  final  decree  was  rendered,  overruling  the 
said  exceptions,  rejecting  the  said  petition 
for  a  rehearing,  confirming  the  said  re- 
ports, directing  the  plaintiff  to  pay  to  the 
defendants  the  sum  of  $652.48  (without  in- 
terest, the  same  being  itself  interest), 
being  the  balance  due  to  them  according  to 
the*  said  report  of  the  commissioner,  and 
their  costs  of  suit,  directing  the  clerk  of 
the  court  to  deliver  to  the  receiver  all  of  the 
collaterals  uncollected  and  surrendered  by 
the  defendants  to  the  commissioner  and 
returned  with  his  report,  directing  the 
receiver,  out  of  any  money  realized  by  him 
from  any  of  the  collaterals  in  his  hands, 
after  deducting  all  proper  charges  against 
the  same,  if  sufficient  therefor,  to  pay  to  the 
defendants  the  sum  above  decreed  to  them 
and  their  costs,  and  to  pay  the  surplus,  if 
any,  to  the  plaintiff,  and  reserving  leave  to 
any  of  the  parties  to  apply  to  the  court, 
upon  the  foot  of  said  decree,  for  any  order 
or  direction  which  might  be  proper  with 
reference  to  the  said  collaterals  and  to  the 
action  of  the  receiver  in  relation  thereto. 
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Fant  applied  for  and  obtained  an  appeal 
from  the  decrees  made  in  the  cause. 

Griswold  for  the  appellant. 

There  was  no  counsel  for  the  appellees. 

MONCURE5,  J.,  delivered  the  opinion  of 
the  court.  After  stating  the  case  he  pro- 
ceeded : 

The  plaintiff  prayed  for  and  obtained  an 

appeal  from  the  decrees  made  in  the  cause, 

or  such  of  them  as  he  complained  of  in  his 

petition,    assigning   many   errors    therein, 

which    we  will  proceed   to    consider. 

205  *And  first  he  complains  of  the  decree 
of  July  29th,    1856,    as  erroneous    in 

several  respects,  as  first  in  sustaining  the 
exception  of  the  defendants  to  the  commis- 
sioner's report;  second,  in  deciding  that  the 
bill  of  the  plaintiff  was  a  bill  of  discovery ; 
and  third,  in  regard  to  the  principles  and 
extent  of  the  liability  of  the  defendants  for 
the  collaterals  which  went  into  their  hands, 
as  declared  by  the  court. 

The  exception  to  the  commissioner's  re- 
port was  that  in  stating  the  account  he 
rejected  as  testimony,  the  answers  of  the 
defendants  and  the  exhibit  filed  therewith. 
There  is  nothing  better  settled  than  that 
where  the  answer  is  responsive  to  the  bill, 
it  is  to  be  taken  as  true,  unless  it  be  con- 
tradicted by  two  witnesses  or  by  one  wit- 
ness and  corroborating  circumstances.  2 
Tuck.  Com.  book  3,  p.  502,  and  cases  cited. 
The  rule  is  thus  broadly  laid  down  by  Story : 
''In  every  case  the  answer  of  the  defendant 
to  a  bill  filed  against  him  upon  any  matter 
stated  in  the  bill  and  responsive  to  it,  is 
evidence  in  his  own  favor.  Nay,  the  doc- 
trine of  equity  goes  farther,  for  not  only  is 
such  an  answer  proof  in  favor  of  defend- 
ant, as  to  the  matters  of  fact  of  which  the 
bill  seeks  a  disclosure  from  him ;  but  it  is 
conclusive  in  hi'4  favor,  unless  it  is  over- 
come by  the  satisfactory  testimony  of  two 
opposing  witnesses,  or  of  one  witness  cor- 
roborated by  other  circumstances  and  facts, 
which  give  to  it  a  greater  weight  than  the 
answer,  or  which  are  equivalent  in  weight 
to  a  second  witness."  2  Story's  Eq.  {  1528. 
In  the  absence  of  such  opposing  testimony, 
the  court  will  neither  make  a  decree,  nor 
send  the  case  to  be  tried  at  law ;  but  will 
simply  dismiss  the  bill.  Id.  This  is 
strongly  illustrated  by  two  cases  recently 
decided  by  this  court,  in  each  of  which  a 
decree  in  favor  of  the  plaintiff  in  such  a 
case  was  reversed,  because  the  court  below, 
instead  of  ordering  an  issue,  ought  to  have 
dismissed  the  bill.  Wise  v.  Lamb,  9  Gratt. 
294 ;  Smith  v.  Betty,  11  Id.  752. 

206  *The  rule  not  only  applies  where   a 
material     allegation     of    the   bill    is 

denied  by  the  answer,  but  also  where  a 
material  disclosure  is  called  for  by  the  bill 
and  made  by  the  answer.  The  answer  is  as 
much  responsive  to  the  bill  in  the  latter  as 
in  the  former  case,  and  comes  as  plainly 
within  the  very  terms  of  the  rule.  Nor  is 
the  rule  in  regard  to  the  effect  of  such  a 
disclosure  confined  to  an  answer  to  a  bill  of 
discovery,  technically  so  called,  or  a   pure 


bill  of  discovery,  as  it  is  sometimes  called. 
As  to  the  nature  of  such  a  bill,  see  McFar- 
land  V.  Hunter,  8  I^eigh  489,  and  the  author- 
ities cited;  1  Story's  Bq.  {{  64,  74;  2  Id.  {{ 
690,  1483.  Indeed  the  rule  cannot  be  said  to 
be  applicable  at  all  to  such  a  bill,  for  the 
answer  to  it  is  conclusive,  in  the  case  at 
least  in  which  it  is  filed,  and  cannot  be 
overthrown  by  any  amount  of  countervail- 
ing testimony.  But  every  bill  requiring  an 
answer  is  more  or  less   a  bill  of  discovery. 

1  Mad.  Ch.  1%.  '*Every  bill  in  equity," 
says  Story,  "may  properly  be  deemed  a 
bill  of  discovery,  since  it  seeks  a  disclosure 
from  the  defendant,  on  his  oath,  of  the 
truth  of  the  circumstances  constituting  the 
plaintiff's  case,  as  propouoded  in  fais  bill." 

2  Story's  Eq.  {{  689,  1483.  The  defendant 
is  entitled  to  the  benefit  of  his  answer  ais 
evidence  in  the  cause,  if  the  bill  be  filed  for 
relief,  and  the  plaintiff  cannot,  even  by  ex- 
pressly waiving  a  discovery,  deprive  him  of 
it.  Thornton  v.  Gordon,  2  Rob.  R.  719, 
727.  Judge  Allen,  in  his  opinion  in  the 
case  (in  which,  so  far  as  relates  to  this 
question,  the  rest  of  the  court  concurred), 
said:  **To  whatever  source  the  rule  is 
traced,  it  is  firmly  established  as  one  of  the 
fundamental  principles  of  a  court  of  equity. 
It  is  the  law  of  the  forum,  and  all  who  apply 
to  it  for  relief  must  submit  to  have  their 
cause  tried  according  to  its  established 
modes  of  procedure.  It  would  be  as  compe- 
tent for  this  court  to  remodel  the  whole 

207  doctrine  of  the  court  of  *equity  in 
regard  to  pleadings  and  evidence,  as 
to  declare  that,  in  this  particular  case,  the 
defendant  should  be  deprived  of  his  answer. 
The  cases  do  not  confine  this  privilege  to 
answers  to  ^ills  seeking  a  discovery.  In 
truth,  the  rule  has  no  application  to  a  mere 
technical  bill  of  discovery,  where  no  relief 
is  prayed,  but  the  discovery  is  required  to 
t>e  used  in  some  trial  at  law :  for  there  the 
plaintiff  has  his  election  to  use  the  answer 
or  not.  The  principle  becomes  of  impor- 
tance in  those  cases  alone  where  an  issue  of 
fact  is  to  be  tried  by  the  court."  Id.  725-6. 
The  learned  judge  of  the  court  below  surely 
did  not  mean  to  say  that  the  bill  in  this 
case  was  a  pure  or  technical  bill  of  discov- 
ery, but  that  it  was  a  bill  of  discovery  in  a 
general '-aenae ;  ?that  is,  not  ooly  a  bill  in 
equity,  and  therefore  a  bill  of  discovery, 
but  a  bill  in  equity  calling  for  a  discovery. 
In  ascertaining  his  meaning,  we  must  take 
into  view  all  that  he  said,  and  look  at  the 
case  as  it  was  when  he  made  the  decree. 
At  that  time  there  was  nothing  in  the  case 
but  the  bill,  answer  and  replication  (besides 
three  depositions  taken  by  the  plaintiff,  but 
not  affecting  the  question),  and  in  that 
state  of  the  case  the  answer,  so  far  as  it 
was  responsive  to  the  bill,  was  conclusive; 
just  as  much  so  as  if  the  bill  !had  been  a 
pure  bill  of  discovery.  *  *The  bill  filed  by 
the  plaintiff,"  said  the  court,  **is  virtually 
a  bill  for  discovery ;  and  the  answer  of  the 
defendants,  being  responsive  to  the  bill  and 
not  excepted  to,  should  be  taken  as  true 
in  regard  to  the  matter  discovered  by  it. 
At  all  events,  it  must  be  taken  as  true  un- 
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less  disproved  by  two  witnesses,  or  by  one 
witness  and  preg'nant  circumstances. 
There  is  no  proof,  other  than  what  may  be 
in  the  accounts  exhibited,  to  show  on  the 
part  of  the  plaintiff,"  &c.  In  this  view  of 
the  subject,  there  is  no  error  or  even  inac- 
curacy in  what  was  said  by  the  court  in 
reg'ard  to  a  bill  of  discovery, 
208  *and  the  case  was  expressly  subjected 
to  the  operation  of  the  rule  we  have 
been  considering.  So  that  in  no  view  has 
there  been  any  error  in  this  respect  to  the 
pr^'udice  of  the  plaintiff. 

The  rule  in  question  being  well  settled, 
its  application  to  this  case  is  very  clear. 
The  plaintiff  in  his  bill,  after  stating  his 
case,  says  he  is  ''advised  that  he  is  wholly 
without  remedy  for  bringing  about  the 
settlement  as  aforesaid,  and  any  means  of 
causing  the  said  Miller  &  Mayhew  to  dis- 
close, show  and  account  for  the  notes,  bonds 
and  claims'transf erred  and  assigned  to  them 
as  aforesaid,  without  the  aid  of  this  court ;" 
and  he  prays  ''that  they  shall  fully  disclose 
and  show  all  that  they  have  done  in  the 
premises,*'  and  may  be  "required  on  oath 
to  answer  all  the  statements  and  allega- 
tions of  the  bill,"  and  "to  settle  the  ac- 
count and  make  the  disclosures  as  afore- 
said." The  answer  throughout,  including 
the  exhibit  filed  therewith,  so  far  as  they 
relate  to  the  collaterals,  is  responsive  to  the 
bill,  and  is  therefore,  under  the  rule  before 
stated,  evidence  for  the  defendants,  and 
conclusive,  in  their  favor  except  so  far  as  it 
may  have  been  overcome  by  the  evidence 
of  two  witnesses  or  of  one  witness  and  cor- 
roborating circumstances. 

But  it  was  argued  by  the  plaintiff's  coun- 
sel, that  the  answer  contradicts  itself  and 
is  contradicted  by  the  evidence  in  several 
material  respects,  and  its  credit  as  evidence 
was  thus  entirely  destroyed,  even  when  di- 
rectly responsive  to  the  bill :  and  2  Tuck. 
Com.  book  3,  ch.  22,  p.  503,  and  East  India 
Co.  V.  Donald,  9  Ves.  R.  275,  are  relied  on 
to  sustain  the  argument. 

Very  little  evidence  had  been  taken  on 
either  side  when  the  decree  of  the  29th  of 
July,  1856,  was  rendered,  and  the  correct- 
ness of  that  decree  when  rendered  cannot 
depend  upon  the  evidence  afterwards  taken. 
But  as  that  after  evidence  might  affect 
209  the  weight  of  the  answer  as  *evidence 
before  the  commissioner  in  taking  the 
account  under  that  decree,  we  will  consider 
in  this  place  how  far  the  answer  is  affected 
by  any  evidence  taken  in  the  cause. 

The  passage  referred  to  in  Tucker's  Com. 
is  in  these  words:  "Where  the  answer  is 
contradicted  in  any  one  or  more  important 
particulars  by  adequate  evidence  (i.  e.  two 
witnesses  or  one  and  corroborating  circum- 
stances] ,  it  is  deprived,  in  all  other  respects, 
of  that  weight  which  is  allowed  to  answers 
by  the  rules  of  a  court  of  equity:  for,  being 
falsified  in  one  thing,  no  confidence  can  be 
placed  in  it  as  to  others ;  according  to  the 
maxim,  falsum  in  uno,  falsum  in  omnibus. 
And  the  answer  may  in  itself  contain  the 
circumstances  giving  greater  credit  to  the 
testimony  of  the   single  witness  (9  Ves.  R. 


275 ;  2  John.  Ch.  R.  94) ;  or  destroying  its 
own  credibility ;  as  where  it  is  plainly  con- 
tradictory in  itself." 

Certainly  the  learned  author  did  not  mean 
to  say  that  a  mere  contradiction  of  an  an- 
swer in  a  material  respect,  either  by  other 
evidence  or  by  itself,  would  wholly  discredit 
the  answer  in  all  other  respects  as  evidence 
in  the  cause.  The  most  he  could  have  in- 
tended to  say  was,  that  if  any  part  of  the 
answer  is  proved  or  shown  to  be  wilfully 
false,  the  whole  is  thereby  discredited  and 
destroyed  as  evidence  for  the  defendant  in 
the  cause. 

But  is  the  position  true,  even  to  that  ex- 
tent? The  cases  cited  by  Judge  Tucker 
do  not  sustain  the  position  to  that  extent, 
and  were  probably  only  cited  in  support  of 
the  latter  part  of  the  passage,  that  "the 
answer  may  in  itself  contain  the  circum- 
stances giving  greater  credit  to  the  testi- 
mony of  the  single  witness,"  which  they 
fully  sustain.  They  are  the  cases  of  The 
East  India  Co.  v.  Donald,  9  Ves.  275,  and 
Hart  V.  Ten  Eyck,  2  John.  Ch.  R.  62.  The 
latter  is  chiefly  important  to  show  that 
where  the  defendant  admits  a  fact 
210  charged  in  the  bill  *and  insists  upon 
a  distinct  fact  by  way  of  evidence, 
he  must  prove  the  fact  so  insisted  on  in 
defence.  The  plaintiff  cannot  destroy  the 
weight  of  the  whole  answer  by  proving  that 
the  defendant  is  unworthy  of  credit ;  nor 
can  be,  indirectly,  do  so  by  proving  that 
the  answer  is  false  in  one  respect,  or  sev- 
eral respects ;  the  only  effect  of  such  proof 
being  to  destroy  the  weight  of  the  answer 
to  the  extent  to  which  it  is  disproved  by 
that  amount  of  evidence  which  is  required 
by  the  rule  in  chancery.  It  is  a  general 
rule,  applicable  alike  to  courts  of  law  and 
equity,  that  a  party  will  not  be  permitted 
to  produce  general  evidence  to  discredit  his 
own  witness.  1  Phil.  Ev.  308.  But  if  a 
witness  state  facts  against  the  interest  of 
the  party  that  called  him,  another  witness 
may  be  called  by  the  same  party  to  dis- 
prove those  facts ;  for  such  facts  are  evi- 
dence in  the  cause,  and  the  other  witness 
is  not  called  directly  to  discredit  the  first, 
but  the  impeachment  of  his  credit  is  in- 
cidental only,  and  consequential.  Id.  309; 
Bull.  N.  P.  297;  Cowen  &  Hill's  notes  to 
Phil.  Ev.  part  1,  notes  535  and  536.  Where 
a  party  calls  a  second  witness  to  contradict 
a  fact  which  his  first  witness  has  sworn  to, 
the  whole  of  the  first  testimony  is  not  there- 
fore to  be  repudiated.  Id.  Bradley  v. 
Ricardo,  8  Bing.  R.  57,  21  Eng.  C.  L.  R. 
220. 

If  it  be  true,  however,  that  proof  of 
falsehood  of  the  answer  in  one  or  more 
respects  destroys  its  weight  as  evidence  in 
the  cause  in  all,  still  there  is  no  such  proof 
in  this  case,  either  in  the  answer  itself,  or 
the  evidence,  or  both  combined,  and  at  most 
nothing  more  than  a  mere  conflict  of  evi- 
dence which  may  well  be  accounted  for 
without  imputing  falsehood  or  wilful  mis- 
statement to  any  person. 

It  may  be  proper  to  notice  here  the  differ- 
ence  between   the   effect  of  an  answer  to  a 
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technical  bill  of  discovery    and   an  answer 
to  other  bills   in  equity,    as  matter  of 

211  evidence  *for  the  defendant.     We  have 
seen    what   is   its   effect  in  the  latter 

case,  and  what  amount  of  countervailing 
evidence  is  required  to  overthrow  it.  In 
the  former  case,  where  the  discovery  is 
sought  to  be  used  in  an  action  at  law,  the 
party  obtaining  it  has  his  election  to  use 
it  or  not  in  the  trial  at  law,  and  if  used  it 
is  used  as  matter  of  evidence,  the  whole  of 
which  is  to  be  read  as  the  testimony  of  a 
witness,  including  not  only  admissions 
against  the  interest  of  the  respondent,  but 
all  assertions  in  his  favor,  subject,  how- 
ever, to  be  credited  or  discredited,  in  whole 
or  in  part,  by  the  court  or  jury,  according 
to  its  own  intrinsic  weight,  or  its  relative 
weight  in  comparison  or  connection  with 
the  other  evidence  in  the  action  at  law.  In 
such  a  case  the  chancery  cause  terminates 
**with  the  discovery  obtained  or  the  failure 
to  obtain  it"  (Lyons  v.  Miller,  6Gratt.  427, 
438) ;  and  of  course  the  answer  is  conclusive 
in  the  court  of  chancery.  In  England, 
where  discovery  is  the  only  ground  of  equity 
jurisdiction  in  a  case,  generally  relief  is 
hot  prayed  by  the  bill,  but  the  discovery  is 
sought  to  be  used  in  an  action  at  law. 
**With  us  the  general  rule  is  the  other  way, 
the  court  of  equity  retaining  the  cause  after 
the  discovery  is  obtained,  and  proceeding 
to  give  the  proper  relief  founded  upon  it ; 
instead  of  turning  the  parties  over  to  a 
common  law  tribunal  in  order  that  the  an- 
swer may  be  used  as  evidence  there."  Id, 
Where  the  court  of  equity  retains  the  cause 
and  proceeds  to  give  the  proper  relief,  it 
acts  as  a  substitute  for  the  court  of  law, 
and  gives  the  same  effect  to  the  answer  that 
would  be  given  to  it  in  that  court.  Id.  It 
would  seem,  however,  with  this  difference, 
that  in  the  court  of  equity,  the  only  ground 
of  jurisdiction  being  the  necessity  for  a 
discovery,  the  plaintiff  cannot  contradict 
the  answer  by  other  evidence,  as  he  would 
thereby  prove  himself  out  of  court.  But 
in  other  respects  the  effect  would  be  the 
same  in  each    forum.     In  1;he  present 

212  case   a    court  of  equity  *has  jurisdic- 
tion  independently   of  the  ground  of 

discovery,  and  the  effect  of  the  answer  as 
evidence  for  the  defendants  is  therefore 
governed  by  the  ordinary  rule  of  equity  in 
such  a  case ;  but  if  it  were  governed  by  the 
rule  which  applies  to  a  technical  bill  of 
discovery,  as  laid  down  in  Lyons  v.  Miller, 
supra,  the  result  in  this  case  would,  we  be- 
lieve, be  precisely  the  same. 

The  principles  declared  by  a  majority  of 
the  judges  who  decided  the  case  of  Mertens 
V.  Nottebohms,  4  Gratt.  163,  would  give  to 
the  account  given  by  the  defendants  in  their 
answer,  in  regard  to  the  collaterals  placed 
in  their  hands  by  the  plaintiff,  the  effect  of 
prima  facie  evidence  of  its  correctness,  in- 
dependently of  the  rules  before  referred  to. 
It  was  there  held  that  an  account  of  sales 
rendered  by  a  consignee  to  a  consignor  is 
prima  facie  evidence  of  its  correctness.  **I 
take  it  to  be  correct  as  a  general  proposi- 
tion,"   said    Judge    Baldwin,    '^that  in  the 


case  of  a  factor,  agent,  trustee  or  executor, 
whose  duty  it  is   by   law  or  by  contract,  to 
sell  and  account  for   the   proceeds  of  goods 
in  his  hands,  and  who   makes   a  dye  return 
of    his   sales  to   the   proper  person   or  the 
proper  custody,  he  may  rely  upon  the  same 
as  prima  facie  evidence  in  his  favor;  inas- 
much   as   he  is  bound  not  only  to  sell,  but 
to  keep  and  render  an   account  of  his  sales. 
It  is  for  the  benefit  of  persons  interested  in 
the    proceeds   that   this  duty  should  be  per- 
formed, and  when   performed   it   is    unrea- 
sonable that  they  should  have  the  power  of 
rendering    it    wholly   nugatory,   and  throw 
upon  the  agent,  &c. ,  the  task  of  furnishing 
evidence    in    relation    to    the    transaction, 
which  may  involve  minute  details  difficult 
of  proof."     Id.  168.     The  views  of  Cabell, 
P. ,  were  to  the  same  effect.     Id.    175.     The 
application  of  these  principles  to  this  case 
would,  we  believe,  conduct  us  to  the  same 
result    to   which    we    are    brought   by     the 
application  of  the  ordinary  rule  of    equity 
before  referred  to. 

213  *And  now  in  regard  to  the  principles 
and    extent    of   the    liability    of    the 

defendants  for  the  collaterals  which  went 
into  their  hands,  as  declared  by  the  court 
in  the  decree  of  July  29th,  1856. 

There  was  no  written  agreement  between 
the  plaintiff  and  defendants  setting  out  the 
duties  and  obligations  assumed  by  the  latter 
in  regard  to  these  collaterals,  nor  were  those 
duties  and  obligations  the  subject  of  any 
express  parol  agreement  between  the  |>ar- 
ties.  The  only  written  evidence  of  the 
terms  on  which  the  collaterals  were  placed 
in  the  hands  of  the  defendants  consists  of 
two  papers  filed  in  the  cause,  one  as  exhibit 
W  filed  with  Hawkins'  first  deposition,  be- 
ing a  statement  of  four  notes  of  $2,500  each, 
discounted  by  the  defendants  for  the  plain- 
tiff on  the  3l8t  of  May,  1850,  under  which 
is  written  a  receipt  signed  by  the  defendant 
in  these  words :  ** As  collateral  security  for 
the  payment  of  the  above  described  notes, 
and  also  other  notes  that  we  hold,  we  have 
received  of  Messrs.  £.  L.  Fant  &  Co.  bills 
receivable  and  open  accounts  which  are 
recorded  in  two  books  in  our  possession,  a 
statement  of  which  they  have;"  and  the 
other,  as  exhibit  L  filed  with  the  depo- 
sit  ion  of  John  W.  Ball,  being  a  receipt 
signed  by  the  plaintiff  in  the  name  of  K. 
Lt.  Fant  &  Co.  in  these  words:  "Received, 
Baltimore,  June  4th,  1850,  of  Miller  &  May- 
hew,  $2,095.28,  being  the  proceeds  of  my 
two  notes  in  our  favor  for  $1,500  each,  dated 
May  4  and  9,  at  seven  months,  discounted 
by  them  for  our  use,  for  the  security  of 
which  I  have  placed  in  their  hands  collateral 
security,  a  copy  of  which  we  have.  In  con- 
sideration of  the  facilities  granted  by  them, 
they  are  to  hold  the  said  securities  or  the 
proceeds  thereof,  for  the  payment  of  all 
notes,'  open  accounts,  borrowed  money  now 
due  them,  or  to  fall  due,  or  any  that  they 
may  hereafter  hold. "  A  nd  yet  those  papers, 
together  with  the  evidence  which  the 

214  record  *affords  of  the   relation  of  the 
parties    to,    and   their  dealings  with, 

each   other,  and  of  the  usages   among  mer- 
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chants  in  such  cases,  leave  no  room  for 
doubt  as  to  what  were  the  rights,  duties, 
and  obligations  of  the  parties  in  regard  to 
the  collaterals.  Both  parties  were  dry  goods 
merchants  in  Baltimore.  The  defendants 
were  wholesale  dealers,  and  the  plaintiff 
was  a  jobber,  extensively  engaged  in  selling 
goods  to  retail  merchants  throughout  the 
surrounding  country.  He  had  little  or  no 
capital,  and  for  the  purpose  of  continuing 
to  carry  on  his  business,  made  an  arrange- 
ment with  the  defendants  to  obtain  accom- 
modations from  them  from  time  to  time, 
in  the  form  of  loans  and  discounts  and  sales 
of  goods,  on  the  terms  of  placing  the  bonds, 
notes  and  accounts  of  his  customers  in  their 
hands  as  collateral  security.  So  long  as  he 
continued  to  carry  on  his  business,  it  was 
not  expected  or  intended  that  the  defendants 
were  to  do  more  than  continue  to  hold  the 
credits  thus  placed  in  their  hands,  as  col- 
lateral security,  receiving  the  amount  of 
such  as  might  from  time  to  time  be  paid  to 
them^  but  taking  no  steps  to  enforce  such 
payment,  nor  even  to  notify  the  collateral 
debtors  of  the  assignment  of  their  debts. 
To  have  taken  such  steps  would  have  injured 
the  credit  of  the  plaintiff  and  defeated  the 
object  which  he  had  in  view.  Collections 
or  renewals  of  the  collaterals  during  that 
period,  as  they  might  become  necessary  or 
convenient  or  proper,  were  no  doubt  in- 
tended to  be  made  through  the  agency  of 
the  plaintiff,  upon  his  paying  or  delivering 
to  the  defendants  the  money  collected  or 
the  renewed  notes,  or  substituting  other 
and  equally  good  notes  for  any  that  might 
be  withdrawn  for  the  purpose  of  collection 
or  renewal.  It  could  not  have  been  intended 
that  the  plaintiff  should  be  authorized  to 
collect,  or  renew,  or  otherwise  deal  with 
the  collaterals,  on  any  other  terms  than  as 
aforesaid;  for  the  existence  of  such 
215  an  authority  would  *have  been  de- 
structive of  the  security,  and  made 
the  transaction  nothing  more  than  a  con- 
tract founded  on  the  personal  credit  of  the 
plaintiff.  To  be  sure,  the  defendants,  by 
not  giving  to  the  collateral  debtors  due 
notice  of  the  assignment  of  their  debts, 
incurred  the  risk  of  loss  by  means  of  the 
plaintiff's  collecting  such  debts  and  appro- 
priating the  same  to  his  own  use  without 
accounting  to  them  therefor,  but  they  could 
not  have  intended  to  authorize  him  to  do 
so.  The  plaintiff  says  that  after  May,  1850, 
when  the  arrangement  was  made  with  the 
defendants  and  most  of  the  collaterals  were 
placed  in  their  hands,  he  placed  other  col- 
laterals in  their  hands  to  a  large  amount, 
which  much  more  than  covered  the  whole 
amount  of  his  collections.  But  it  does  not 
appear  that  any  of  those  other  collaterals 
were  placed  in  the  defendants'  hands  on 
any  other  account  than  as  security  for  new 
loans  and  discounts,  which  were  from  time 
to  time  made  by  the  defendants  for  the 
plaintiff,  or  as  substitutes  for  notes  from 
time  to  time  withdrawn  by  him  from  their 
hands.  It  was  the  obvious  duty  of  the 
plaintiff  to  collect  no  collateral  until  he  had 
withdrawn  it  from  the   defendants'    hands. 


or,  if  he  undertook  to  make  such  collection, 
he  ought  at  once  to  have  handed  the  amount 
collected  to  the  defendants.  Instead  of 
which  iv  appears  that  at  the  time  of  his 
failure  on  the  6th  of  November,  1850,  they 
had  in  their  hands  collaterals  to  the  nominal 
amount  of  about  sixty-nine  thousand  dol- 
lars, which  they  were  authorized  to  suppose 
were  wholly  due  and  unpaid,  when  in  fact 
a  large  amount  of  them,  amounting  in  all 
to  about  eighteen  thousand  dollars,  had 
been  collected  by  the  plaintiff  without  hav- 
ing rendered  any  account  thereof;  and  a 
few  days  before  the  plaintiff's  failure  he 
was  furnished  by  the  defendants  with  a  list 
of  the  collaterals  then  in  their  hands,  em- 
bracing those  which  had  been  collected  by 
him  as  aforesaid,    but  it  does  not  ap- 

216  pear   that   even  *then   he  gave  them 
any   information   of   any  of  his  said 

collections. 

Such  were  the  transactions  between  the 
parties  which  occurred  before,  and  such  was 
the  state  of  things  which  existed  at  the 
time  of  the  plaintiff's  failure.  Then  new 
rights,  duties  and  obligations  arose  between 
them,  springing  from  their  relation  to  each 
other  and  the  altered  condition  of  the  plain- 
tiff. What  those  rights,  duties  and  obliga- 
tions were,  we  will  now  proceed  to  consider. 

The  plaintiff's  failure  occurred  on  the  6th 
of  November,  1850.  He  then  owed  the  de- 
fendants about  $34,000;  and  their  only 
means  of  payment  were  the  collaterals  then 
in  'their  hands,  amounting  nominally  to 
$69,760.94,  including  fifteen,  amounting  to 
$3,0%.  93,  which  on  that  day  and  a  few 
days  before  appear  to  have  been  returned 
to  the  plaintiff.  What  the  condition  of 
these  collaterals  was ;  what  proportion  and 
which  of  them  were  due  by  insolvents,  or 
had  been  collected  by  the  plaintiff,  the  de- 
fendants did  not  know.  It  became  then 
their  right  and  their  duty  to  collect,  as  far 
and  as  soon  as  they  could,  all  of  the  said 
collaterals  remaining  in  their  hands,  apply 
the  nett  proceeds  to  the  payment  of  their 
claim  against  the  plaintiff,  and  pay  him 
the  surplus,  if  any:  and  they  were  bound 
to  use  due  diligence  in  the  performance  of 
their  said  duty.  In  other  words,  they  were 
bound  to  use  common  or  ordinary  diligence, 
such  as  a  man  of  business  and  of  common 
prudence  would  exercise  about  his  own 
affairs  in  the  situation  in  which  the  de- 
fendants were  then  placed.  Thej'  were  not 
then  mere  pledgees  of  the  collaterals,  but 
they  were  assignees,  bound  to  use  the  dili- 
gence due  by  an  assignee  under  the  circum- 
stances. They  were  not  only  principals,  as 
being  themselves  interested  in  the  subject, 
but  they  were  also  agents  of  the  plaintiff 
to  the  extent  of  his  interest,  and  bound  to 
perform  the  duty  pertaining   to  such 

217  agency.      The    object   of  *their   duty 
was,  to  realize  out  of   the    collaterals 

as  much  as  possible  at  the  earliest  practi- 
cable period;  and  they  were  invested  with 
all  the  powers  which  were  necessary  or 
proper  to  enable  them  to  attain  that  object. 
The  first  thing  to  be  looked  to  was  the  se- 
curity of  the  collaterals,  and  the  next  their 
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collection.  If  a  collateral  was  already 
secure,  but  was  not  paid  on  demand,  it  was 
their  duty  to  bring-  suit  upon  it  as  early  as 
convenient.  If  it  was  of  doubtful  solvency, 
and  security  could  be  obtained  by  giving 
reasonable  time,  it  was  their  right  if  not 
their  duty  to  give  such  time  and  obtain 
security.  If  a  debtor  could  not,  or  would 
not,  give  security  for  his  debt,  and  good 
policy  required  that  he  should  not  be  sued, 
they  were  justifiable  in  not  suing  him.  If 
more  could  be  made  by  compounding  or 
compromising  a  debt  than  in  any  other 
way,  or  if.  such  a  compromise  ^as  deemed 
advisable  in  the  exercise  of  a  sound  discre- 
tion, looking  to  the  interest  of  the  creditor, 
they  had  a  right  to  make  such  compromise. 
New  securities  taken  by  them  in  the  dis- 
charge of  their  duties  might  properly  be 
taken  in  their  own  names.  In  determining 
whether  it  would  be  good  policy  to  bring 
no  suit  for  a  debt,  or  to  give  time  for  its 
payment  on  obtaining  security,  or  to  accept 
a  compromise,  the  fact  that  they  acted 
under  the  advice  of,  and  upon  information 
derived  from,  their  counsel,  affords  at  least 
prima  facie  evidence  that  such  action  was 
bona  fide  and  proper.  They  were  assignees 
not  of  one  debt  or  a  few  debts  only,  of  the 
situation  of  which  they  had  personal  knowl- 
edge, but  of  several  hundred  debts  due  by 
persons  living  in  different  and  distant  places 
in  four  states,  and  when  it  became  their 
duty  to  collect  these  debts  they  had-  no 
knowledge  whatever  of  the  condition  of  the 
debtors,  and  had  to  depend  or  such  infor- 
mation and  advice  as  to  the  best  course  to 
be  pursued  upon  the  counsel  they  employed 

to  make  the  collection.     • 
218         *These    are    the    principles    which 

seem  properly  to  govern  this  case  and 
to  make  out  the  duties  which  the  defendants 
had  to  perform  in  regard  to  the  collaterals. 
The  best  guaranty  which  could  possibly 
have  been  given  for  the  faithful  perform- 
ance of  those  duties  consisted  in  the  fact 
that  the  defendants  were  deeply  interested 
in  such  performance.  They  were  men  of 
business,  wide  awake  to  their  interest,  and 
the  presumption  is,  they  pursued  it.  If  so, 
they  probably  did  their  duty.  In  some  in- 
stances they  may  have  had  a  countervailing 
interest  which  outweighed  the  other  and 
swerved  them  from  their  duty ;  and  in  some, 
perhaps,  they  may  have  given  undue  in- 
dulgence to  the  debtor,  considering  his  debt 
to  be  safe.  Their  duty  was  to  look  not  only 
to  the  safety  of  the  debt,  but  to  its  prompt 
collection.  It  will  be  found,  however,  that, 
in  the  main,  they  used  due  diligence  in  the 
collection  of  the  debts.  They  commenced 
writing  to  the  debtors  on  the  very  day  of 
the  plaintiff's  failure,  giving  them  notice 
of  the  assignment,  and  urging  the  necessity 
of  immediate  payment.  They  probably 
wrote  such  a  letter  to  most,  if  not  all,  of 
the  debtors,  at  or  about  that  time,  and 
placed  the  debts  in  the  hands  of  attorneys 
for  collection  as  soon  as  convenient  there- 
after. And  they  continued  to  correspond 
with  the  debtors  and  the  attorneys  during 
the  whole  course  of  the  collections,  having. 


before  the  time  of  filing  their  answer,  as 
they  state  therein,  written  over  six  hundred 
of  such  letters,  many  of  which  are  to  be 
found  in  the  record. 

We  have  applied  the  foregoing  principles 
to  the  decision  of  this  case,  and  to  the  ex- 
tent to  which  they  are  variant  from  the 
principles  declared  by  the  decree  of  July 
29,  1856,  to  which  extent  we  consider  that 
decree  erroneous,  we  have  thus  conected 
the  consequences,  if  any,  which  may  have 
resulted  from  such  error  to  the  prejudice 
of  the  plaintiff. 

219  *The  next  error  complained  of   is, 
that  the   court  did   not    overrule    the 

action  of  the  commissioner  in  gpianting  a 
continuance  on  the  1st  of  April,  1857,  and 
decide  the  case  upon  his  report  made  on  the 
20th  of  April,  1857. 

A  commissioner,  properly,  has  much  lati- 
tude of  discretion  in  granting  continuances 
of  proceedings  before  him,  and  the  court 
whose  order  he  is  executing  will  not  over- 
rule his  action  in  that  respect  unless  it  be 
plainly  erroneous.  Still  less  will  an  appel- 
late court  reverse  a  decree  for  that  cause. 
If  such  a  reversal  would  in  any  case  be 
proper,  it  certainly  is  not  in  this.  We  think 
there  were  good  grounds  for  the  continu- 
ance, and  that  it  was  properly  granted  by 
the  commissioner. 

The  next  complaint  is*  that  the  oottrt 
erred  in  granting  leave  to  retake  the  depo- 
sition of  William  Hawkins;  and  2  Daniels 
Ch.  Pr.  pp.  1150-*6,  sec.  9,  is  cited  in  sup- 
port of  this  assignment  of  error. 

There  is  greater  strictness  in  England 
than  in  this  state  in  permitting  the  depo- 
sition of  a  witness  to  be  retaken,  arising 
from  the  difference  in  the  practice  of  the 
two  countries  in  regard  to  the  mode  of  tak- 
ing depositions.  It  may  however  be  said 
here  as  well  as  in  England,  that  '^the  court 
is  always  desirous  that  the  examination  of 
witnesses  should  be  completed  as  much  as 
possible,  uno  actu,  and  that  whenever  it 
can  be  accomplished,  no  opportunity  should 
be  offered,  after  a  witness  has  once  signed 
his  deposition,  and  turned  his  back  upon 
the  examiner,  of  tampering  with  him«  and 
inducing  him  to  retract  or  contradict  or  ex- 
plain away  what  he  has  stated  in  his  first 
examination  upon  the  record.  But  notwith- 
standing this  unwillingness  to  allow  a  sec- 
ond examination  of  the  same  witness,  there 
are  cases  in  which,  if  justice  requires  that 
a  second  examination  of  the  same  Iritnesses 
should  take  place,  an  order  will  be  made  to 
permit  it."  Id.  p.  1150.  In  the 9th  section, 
before  referred  to,  are  collected  many 

220  *cases,  in  which   a  re-examination  of 
a  witness  was  ordered  in  that  country. 

In  this  case  the  motion  to  retake  the  dep- 
osition was  founded  upon  the  affidavits  of 
the  attorneys  for  the  defendants,  which  are 
stated  in  the  order  to  be  filed,  but  do  not 
appear  in  the  record.  It  might  therefore 
properly  be  inferred,  in  the  absence  of  the 
affidavits,  that  the  order  was  made  upon 
good  and  sufficient  grounds.  But  it  other- 
wise plainly  appears  from  the  record,  that 
the  retaking  of   the  deposition  was  proper, 
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and    indeed    necessary.     The  case  involved 
a   £^reat   number  of  questions,  in  regard  to 
a   great    variety   of  transactions.     Several 
hundred  collaterals  had  been  placed  by  the 
plaintiff  in  the  defendants'  hands,  and  their 
liability  for  such  of  these  collaterals  as  had 
not  been  collected  and  credited  or  otherwise 
accounted  for  by  the  defendants  to  the  sat- 
isfaction of   the    plaintiff,    was    the    main 
subject   of  controversy    in    the  suit.     The 
witness  Hawkins  was  the  cashier  and  chief 
book-keeper   of    the  defendants  during  all 
the  time  the   transactions   in  regard  to  the 
collaterals  were  going   on,  and  had  special 
charge  of  the  collection  thereof.     The  ma- 
teriality of  his  evidence,  in   the  whole  case 
and  almost  every  step  of   it,  was  palpable. 
It  was  impossible  to  examine   him   so  fully 
when    his  first  deposition   was  taken  as  to 
render   any   further  or  other  examination 
unnecessary.    When  his  first  deposition  was 
taken,  in  November,  1856,  only  six   deposi- 
tions  bad    been    taken  by  the  plaintiff.     It 
was    then   impossible  for  the  defendants  to 
anticipate    what    other    depositions    would 
afterwards    be    taken    by  the    plaintiff,    or 
what  particular  liabilities  he  would  attempt 
to  fix  upon  them.     Between   that  time  and 
the  9th  of  September,  1857,  when  leave  was 
granted  to  retake  the  deposition  of  Hawkins, 
twenty -four    additional     depositions    were 
taken  by  the  plaintiff,  many   exhibits  were 
filed    by    him,    the    commissioner   made    a 
special  report  at  his  instance,  and  he 
221      filed  various  exceptions  *thereto ;  thus 
developing,  in  these  different    ways, 
the  claims  he  intended  to  assert  against  the 
defendants.     They    had   a  right   to  defend 
themselves  against  these  claims  by  counter- 
vailing testimony,  and  the  best,  if  not  the 
only  means  of  doing  so  was,  by  a  re-exam- 
ination   of   their    witness   Hawkins.     The 
importance  of  this  witness  and    the  mate- 
riality of  his  evidence,  even  to  the  plaintiff, 
is  demonstrated  by  the  great   extent  of  his 
examination  on  both   sides,  and  especially 
on  the  side  of  the   plaintiff,    and   the  great 
number  of  exhibits   filed   with    his   deposi- 
tions, derived  chiefly    from   the  books  and 
papers  of  the  defendants.     His  first  deposi- 
tion  and   exhibits   filed   therewith   occupy 
forty-seven    pages  of  the    printed  record, 
and  contain   answers   to   eleven   questions 
propounded   by    the    defendants,    and    one 
hundred  and  eighteen  by  the  plaintiff.     His 
second    deposition    and    the   exhibits    filed 
therewith  occupy  one  hundred  and  seventy- 
seven  pages  of  the  record  and  contain  an- 
swers to  eighty-one   questions    propounded 
by  the   defendants,    and    two  hundred  and 
eighteen    by    the    plaintiff.     Many,    if  not 
most,  of  the  questions   propounded  by    the 
plaintiff  had   nothing  to  do  with  the  cross- 
examination     of     the    witness,    but    were 
framed  with  the  view  of  obtaining  original 
evidence  for  the  plaintiff.     The   object   of 
the  defendants  in  obtaining  leave  to  re-ex- 
amine the  witness  was,   not  to   afford   him 
an  opportunity  **to  retract,    or   contradict, 
or  explain  away"  what  he  had  stated  in  his 
first  examination,    but   to  prove  facts  ren- 
dered necessary   to    their   defence   by    the 


action  of  the  plaintiff  since  the  first  depo- 
sition was  taken,  and  which  could  not  be 
proved  bjr  any  other  witness.  According 
to  the  strictest  construction  of  the  rules  of 
equity  practice,  there  is  none  which  forbids 
the  re-examination  of  the  witness  under 
such  circumstances  and  for  such  a  purpose. 
To  guard  against  any  possible  abuse,  the 
court  in  granting  leave  to  the  defendants 
to  retake  the  deposition  of  Hawkins, 

222  *directed  that  they  should  not  examine 
him  as  to  any  matters  upon  which  he 

had  been  examined  by  either  party  in  the 
cause,  and  that  the  retaking  of  the  deposi- 
tion should  be  completed  on  or  before  the 
10th  day  of  October,  1857.  We  therefore 
think  the  court  did  not  err  in  granting  such 
leave. 

Even  if  this  court  differed  from  the  Cir- 
cuit court  in  regard  to  the  propriety  of 
granting  such  leave,  it  would  not  afford 
just  ground  for  reversing  the  decree,  at 
least  unless  it  was  palpably  improper  to 
grant  such  leave ;  as  the  Circuit  court  ought 
to  possess  much  latitude  of  discretion  in 
the  decision  of  such  questions. 

But  it  is  argued  that  even  if  the  court 
properly  permitted  the  deposition  to  be 
retaken  it  cannot  be  relied  upon  as  evidence 
against  the  plaintiff  for  several  reasons. 

First,  because  the  re-examination  was 
altogether  upon  the  same  matters  on  which 
the  witness  was  examined  in  taking  his  first 
deposition.  Certainly  this  objection  is  not 
well  founded,  in  its  whole  extent.  The  re- 
examination was  upon  many  matters  not 
involved  in  the  first,  even  if  it  can  be  said 
that  any  of  the  matters  to  which  the  re-ex- 
amination Vela  tes  were  matters  upon  which 
he  had  been  previously  examined,  within 
the  meaning  of  the  order.  It  is  believed 
that  none  of  the  many  interrogatories  pro- 
pounded to  the  witness  in  taking  his  first 
deposition  were  repropounded  to  him,  at 
least  by  the  defendants,  in  taking  his  sec- 
ond deposition ;  and  that  no  interrogatory 
propounded  to  him  by  the  defendants  in 
taking  his  second  deposition  was  Intended 
by  them,  or  in  any  manner  tended  to  induce 
him  to  alter,  retract,  contradict,  or  explain 
away,  anything  that  he  had  stated  on  his 
first  examination:  and  thus  the  chief,  if 
not  the  only,  object  which  the  court  had  in 
view  in  the  guarded  terms  of  the  order,  has 
in  fact  been  attained.  At  all  events  we 
think  that  the  limitation    imposed  on 

223  the  defendants  in  retaking  *the  depo- 
sition, should  not  have   exceeded  that 

extent.  In  any  other  view  it  would  be 
difficult  for  this  court  to  compare  the  depo- 
sition, and  determine  how  far  and  in  what 
respects  they  can  be  said  to  be  upon  the 
same  matters.  All  the  matters  involved  in 
the  suit  are  perhaps  dependent  upon  some 
common  principle  or  facts  as  to  which  they 
may,  in  a  general  sense,  be  said  to  be  the 
same  matters.  The  defendants  seem  to 
have  acted  bona  fide  in  retaking  the  depo- 
sition of  their  chief  witness.  When  they 
filed  their  answer  and  exhibit,  which  were 
evidence  in  their  favor,  they  were  ready  for 
trial.     The  plaintiff  took   some  evidence  in 
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opposition  to  the  answer,  which  made  it 
necessary  for  the  defendants  to  take  the 
first  deposition  of  Hawkins;  when  they 
were  again  ready  for  trial.  The  plaintiff 
then  took  and  exhibited  a  great  deal  more 
evidence,  which  made  it  necessary  for  the 
defendants  to  retake  the  deposition  of 
Hawkins;  in  doing  which  it  was  difficult 
from  the  very  nature  of  the  cases  to  avoid 
occupying  to  some  extent  the  same  ground 
which  had  been  occupied  in  taking  the  iirst 
deposition.  The  plaintiff  observed  no  limits 
in  his  re-examination  of  this  witness,  and 
it  was  but  fair  and  reasonable  that  the  de- 
fendants should  be  equally  free  from  re- 
straint, taking  care,  however,  as  they  did, 
not  to  ask  any  question  with  a  view,  or 
tending  to  induce  the  witness  to  alter, 
retract,  contradict  or  explain  away,  any- 
thing stated  by  him  on  his  former  exami- 
nation. 

Secondly — Because  he  could  not  testify 
on  his  own  memory,  without  the  aid  of  his 
memoranda.  *^  A  witness  may  be  permitted 
to  use  such  short  notes  as  he  brings  with 
him  to  refresh  his  memory,  but  not  the 
substance  of  his  deposition;  nor  may  he 
transcribe  such  notes  verbatim."  Thus 
the  law  is  laid  down  in  2  Dan.  Ch.  Pr.  1062. 
A  witness  ought  not  to  write  his  deposition 
or  his  answers  beforehand,  nor  ought 
224  they  to  be  written  for  *him  before- 
hand by  counsel  or  any  other  person, 
but  he  ought  to  answer  the  questions  orally 
and  from  memory  as  they  are  propounded 
to  him.  Parties  or  their  counsel  may, 
orally  or  by  writing,  previous  to  his  exam- 
ination, direct  his  attention  to  the  facts  in 
regard  to  which  he  is  intended  to  be  exam- 
ined, and  he  may  refresh  his  memory  in 
regard  to  such  facts  by  examining  books 
and  papers,  and  make  memoranda  from 
them  and  otherwise,  especially  of  dates  and 
amounts,  and  use  such  memoranda,  for  the 
purpose  only  of  refreshing  his  memory,  at 
the  time  of  giving  his  evidence.  The 
memoranda  themselves  are  not  evidence, 
and,  a  fortiori,  what  he  says  of  their  con- 
tents is  not,  unless  he  remembers  the  facts 
after  his  memory  is  refreshed.  The  books 
and  papers  referred  to  may  be  evidence, 
and  if  so  and  it  be  desired  to  use  them  they 
must  be  produced,  or  secondary  evidence  be 
given  of  their  contents  after  laying  the 
proper  foundation  for  such  evidence.  In 
this  case  it  was  necessary,  from  the  very 
nature  of  the  case,  and  the  number  and  ex- 
tent of  the  transactions  involved  in  it,  and 
the  intimate  connection  of  the  witness  with 
them,  and  the  lapse  of  time  between  their 
occurrence  and  the  date  of  the  deposition 
(a  period  of  seven  years),  that  the  attention 
of  the  witness  should  be  directed  to  the  facts 
as  to  which  he  was  to  be  examined,  that  he 
should  refer  to  the  books  and  papers  relating 
to  them  and  make  memoranda,  and  that  he 
should  use  these  books,  papers  and  memo- 
randa in  giving  testimony  for  the  purpose 
of  refreshing  his  memory.  It  does  not  ap- 
pear that  more  than  this  was  done,  except 
once  or  twice  the  witness  in  giving  his  an- 
swer   was   reading    from    his    memoranda, 


when  he  was  at  once  checked  and  the  paper 
taken  from  him.  The  error  was  a  common 
and  natural  one,  and  seems  to  have  pro- 
ceeded from  mistake  and  not  evil  design. 
It  was  corrected  before  it  created  any 

225  mischief.     The  books  and  ^papers  re- 
ferred to  were  present,  and  the  plain- 
tiff's  counsel    caused    such   of   them  as  he 
chose  to  be  made  evidence  in  the  case. 

Thirdly — Because  the  witness  is  not  to  be 
believed ;  his  deposition  showing  a  strong 
bias  against  the  plaintiff,  and  being  both 
contradictory  in  itself  and  contradicted  by 
other  evidence  in  the  cause. 

The  feelings  of  the  witness  were  certainly 
and  naturally  with  the  defendants,  and 
doubtless  influenced  him  to  some  extent  in 
giving  his  evidence.  The  court  in  weigh- 
ing it,  must  remember  his  close  relation  to 
the  defendants,  his  agency  for  them  in  at- 
tending almost  exclusively  to  the  transac- 
tions involved  in  the  suit,  and  his  strong 
desire  for  their  success  in  the  result.  We 
have  accordingly  done  so,  and  we  find  noth- 
ing in  the  evidence  which  cannot  be  justly 
and  properly  accounted  for  without  attrib- 
uting to  the  witness  any  intention  to  tell  a 
falsehood  or  to  suppress  the  truth.  We 
could  not  give  as  much  weight  to  his  testi- 
mony as  we  would  to  that  of  an  impartial 
witness,  but  there  is  certainly  nothing  in 
the  record  to  warrant  us  in  discrediting  and 
disregarding  it  altogether.  With  these 
remarks  we  deem  it  unnecessary  to  review 
in  detail  all  the  numerous  instances  referred 
to  by  the  counsel  for  the  plaintiff  under 
this  head  of  objection  to  the  testimony  of 
this  witness. 

The  remaining  assignments  of  error 
relate  to  the  exceptions  to  the  commis- 
sioner's report,  but  before  we  proceed  to 
notice  them  in  detail  it  will  be  convenient 
to  state  one  or  two  rules  of  practice  which 
have  a  material  bearing  on  some  of  the  said 
exceptions;  and, 

First,  in  regard  to  a  notice  to  take  depo- 
sitions on  the  same  day  at  two  different 
places  so  far  distant,  the  one  from  the 
other,  that  the  party  cannot  attend  at  both. 
Is  such  a  notice  sufficient,  and  ought  not 
an  exception  taken  to  the  depositions 
on     that    ground     to     be    sustained? 

226  *This   question    has    never  been    ex- 
pressly  decided  by  this  court,  but  it 

was  in  effect  decided  in  Unis  and  als.  v. 
Charlton's  adm'r  and  als.,  12  Gratt.  484, 
498,  in  which  case  it  was  held  that  a  depo- 
sition taken  at  so  late  a  day  that  the  other 
party  cannot  attend  at  the  time  and  place 
of  taking  it,  and  then  get  to  the  court 
where  the  cause  in  which  it  is  taken  is  to 
be  tried,  by  the  commencement  of  the  term, 
is  not  admissible  in  evidence.  Judge 
Daniel  in  delivering  his  opinion  in  that 
case,  in  which  the  other  judges  concurred, 
said:  ^^The  defendants  had  a  right  to  be 
present  at  court  as  well  as  at  the  taking  of 
the  depositions."  But  the  question  has 
been  expressly  decided  in  some  of  the  other 
States.  In  Waters'  heirs  v.  Harrison  and 
wife,  4  Bibb's  R.  87,  it  was  held  that  such 
a  notice  was  not  good,  and  that  the  deposi- 
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tions  taken  at  either  place  could  not  be 
used,  the  party  to  whom  the  notice  was  g-iven 
haying  attended  at  neither  place.  Chief 
Jnstice  Boyle,  in  delivering  the  opinion  of 
the  court,  well  remarked  that  a  notice  which 
precludes  the  party  from  attending  to  it, 
unless  by  an  agent,  is  not  reasonable. 
"Though  the  law  allows  a  man  the  privilege 
of  acting*  by  his  agent  it  never  compels 
him  to  do  so."  In  Hankinson  and  al.  v. 
I^ombard,  25  Illinois  R.  572,  it  was  held 
that  if  a  party  g^ives  notice  of  the  taking 
of  several  depositions  at  different  places, 
on  the  same  day,  so  that  the  opposing  party 
cannot  be  present  to  cross-examine  all  the 
witnesses,  he  may  select  which  examina- 
tion he  will  attend,  and  the  other  deposi- 
tions will  be  suppressed.  We  think  the 
principle  on  which  these  decisions  rest  is  a 
sound  one,  viz :  that  a  party  has  a  right  to 
be  personally  present  when  depositions  are 
taken  by  his  adversary,  and  that  a  notice 
which  does  not  afford  him  an  opportunity 
of  being  so  is  insufficient,  and  his  excep- 
tion to  the  depositions  on  that  ground  ought 
to  be  sustained.     Whether   the  depositions 

taken    at    both    places    ought    to   be 
227     ^excluded,    as  was  done  in  the  case 

in  Kentucky,  or  whether  the  party 
should  be  required  to  select  which  place  he 
will  attend,  and  be  permitted  to  exclude 
only  the  depositions  taken  at  the  other 
place,  as  was  done  in  the  case  in  Illinois, 
may  be  a  question  of  doubt.  But  we  think 
the  latter  is  the  better  rule.  When  a  party 
cannot  attend  both  places  at  the  same  time 
it  is  no  reason  why  he  should  not  be  re- 
quired to  attend  either,  and  in  giving  him 
a  right  to  select  which  of  the  two  places  he 
will  attend,  he  has  every  advantage  to 
which  he  is  entitled.  By  making  the  selec- 
tion he  confines  the  notice  to  the  place, 
selected,  and  makes  it  no  notice  at  all  as  to 
the  other  place. 

Secondly — In  regard  to  exceptions  merely 
taken  by  being  endorsed  on  the  depositions, 
or  written  on  a  separate  piece  of  paper  and 
filed  in  the  cause,  or  taken  and  noticed  on 
the  face  of  the  depositions  in  the  progress 
of  taking*  them,  without  being  brought  to 
the  notice  of  the  court  below  for  the  pur- 
pose of  obtaining  the  judgment  of  the  court 
thereon,  of  which  exceptions  a  great  many 
appear  in  the  record  in  this  case.  There 
seems  to  have  been  no  express  decision  of 
this  court  upon  this  question  any  more  than 
npon  the  one  we  have  just  been  considering. 
In  Rowton  v.  Rowton,  1  Hen,  &  Mun.  94, 
110,  Jndg^e  I^yons  expresses  an  opinion 
which  strong'ly  applies  to  the  question. 
**The  affidavits,"  he  says,  ** although  ex- 
cepted to  at  the  rules,  were  not  objected  to 
at  the  hearing,  but  allowed  to  be  read, 
whereby  the  former  exception  was  waived, 
and  cannot  now  be  repeated  in  this  court." 
In  Beverley  v.  Brooke  &  als.,  2  heigh  425, 
there  was  an  endorsement  on  the  envelope 
of  the  deposition,  in  the  handwriting  of 
counsel,  that  he  excepted  to  the  reading  of 
the  deposition  on  account  of  the  interest 
of  the  witness  in    the   event  of  the  cause ; 


but  it  was  not  signed  by   the  counsel,   nor 
did  it  appear  that  the  attention  of  the 

228  court  *was   called   to   the   exception, 
or  that  the    court    decided    upon    it. 

^'This  would  have  presented  a  serious  diffi- 
culty," said  the  court,  **had  the  deposition 
been  taken  under  a  general  commission." 
But  the  court  was  of  opinion  that  the  same 
difficulty  did  not  exist  in  the  case  of  a 
special  commission,  and  accordingly  con- 
sidered the  question  of  the  competency  of 
the  witness  and  rejected  his  deposition  on 
the  ground  that  he  was  incompetent.  2 
Rob.  Pr.  old  ed.,  337-«.  In  some  of  the 
other  states  the  question  has  been  expressly 
decided.  In  Scott,  &c.  v.  Cook,  &c.  4  Monr. 
R.  280,  it  was  held  that  exceptions  to  depo- 
sitions for  want  of  notice  and  other  ir- 
regularities must  be  called  up  and  decided 
in  the  court  below,  otherwise  it  cannot  be 
assigned  for  error  that  they  were  read.  It 
is  otherwise  when  the  objection  is  for  in- 
terest and  incompetency  to  be  proved  by 
the  facts  in  the  cause.  In  Black  v.  Lamb, 
1  Beasley's  R.  108,  a  case  decided  in  the 
court  of  chancery  of  New  Jersey,  it  was 
held  that  objections  to  testimony  taken  be- 
fore the  master  are  to  be  settled  by  the 
court,  and  if  they  are  not  renewed  at  the 
hearing,  or  when  the  depositions  are  acted 
upon  by  the  court,  they  are  waived.  We 
approve  the  principle  maintained  in  these 
cases,  and  are  of  opinion  that  an  exception 
to  a  deposition  (except  upon  the  ground  of 
incompetency,  in  which  case  no  exception 
is  necessary),  not  having  been  brought  to 
the  notice  of  the  court  below  nor  passed 
upon  by  that  court,  ought  to  be  considered 
as  having  been  waived,  and  cannot  be 
noticed  by  this  court;  and  that  a  general 
judgment  or  decree  of  the  court  below 
against  the  party  making  the  exception 
cannot  be  considered  as  involving  a  deci- 
sion upon  the  exception. 

And   thirdly — In    regard  to  an  exception 

taken  by  the  plaintiff  to  the  reading  of  any 

and  all  letters  from    third  persons  to    the 

defendants  filed  in    the  cause,  as  res   inter 

alios  acta,  except  such  as  he  has  made 

229  evidence    by  reading  *them   himself. 
This  exception    was   not  brought  to 

the  notice  of  the  court  below,  and  what  has 
been  already  said  on  that  subject  will  apply 
to  it,  at  least  to  some  extent,  if  not  entirely. 
But  in  addition  to  that,  the  exception  is  too 
general.  It  was  competent  for  the  defend- 
ants to  produce  and  prove  letters  addressed 
to  and  received  by  themselves  from  their 
attorneys,  at  least  for  some  purposes;  as 
for  instance,  to  show  that  a  claim  had  been 
put  in  the  hands  of  an  attorney  for  collec- 
tion, and  at  what  time  and  what  advice  he 
gave  in  regard  to  it.  The  sweeping  objec- 
tion was  therefore  too  broad  and  might 
very  properly  have  been  overruled  on  that 
ground.  It  ought  to  have  specified  the 
letters  or  parts  of  letters  intended  to  be  ex- 
cepted to,  instead  of  devolving  on  the  court 
the  necessity  of  looking  over  such  a  mass 
of  letters  to  find  out  which  of  them  the 
plaintiff  had  made  evidence  by  reading  them 
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himself,  and  whether  any,  and  if  any,  what 
part  of  the  rest  was  admissible  evidence  on 
any  other  ground. 

We  will  now  proceed  to  consider  the  ex- 
ceptions to  the  report  of  the  commissioner; 
and  first  those  of  the  plaintiif. 

The  judge  then  considered  the  exceptions 
seriatim  upon  the  evidence. 

« 

Decree  reversed  in  favor  of  the  appellee. 


230 


'Sawyer  v.  Corse. 


January  Term,  1807,  Richmond. 

I.  Pleading  and  Practice— Want  of  ls<u<  Cage  Agrticd— 
Effect.— When  before  the  defendant  files  a  plea  the 
parties  agree  a  case,  and  submit  it  to  the  decision 
of  the  court,  the  want  of  a  plea  or  issue  is  cured 
by  the  agreement 

a.  Same— Same— 5anie.— When  there  is  a  declaration 
and  no  plea,  and  a  case  agreed  is  submitted  to  the 
court  for  its  decision,  the  plaintiff's  cause  of  ac- 
tion as  set  forth  in  the  declaration,  is  submitted 
to  the  court  without  reference  to  any  particular 
form  of  defence,  and  the  defendant  is  entitled  to 
Judgment,  if  the  facts  stated  afford  him  a  defence, 
of  which  he  might  have  availed  himself  under 
any  form  of  pleading. 

3.  Same— iMue— Case  Agreed.— When  there  is  an 
issue  in  a  cause,  and  it  is  submitted  to  the  court 
upon  a  case  agreed,  the  decision  must  be  restricted 
to  the  issue. 

4.  Case  Agreed— Substituted  for  Special  Verdict— 
What  Rule4.aovem.«— A  case  agreed  is  a  substi- 
tute for  a  special  verdict,  and  is  subject  to  like 
rules.  It  must  state  facts  and  not  merely  the 
evidence  of  facts;  and  the  court  cannot  Infer  other 
facts  from  those  stated,  unless  they  result  as  a 
legal  conclusion,  or  unless  the  parties  agree  that 
it  may  be  done. 

5.  Public  Officers— Liability  for  Personal  Negligence.— 
A  public  officer  or  other  person  who  takes  upon 
himself  a  public  employment,  is  liable  to  third 
persons,  in  an  action  on  the  case,  for  any  injury 
occasioned  by  his  own  personal  negligence  or  de- 
fault in  the  discharge  of  his  duties. 

6.  Same— Liability  for  Negligence  of  Agent.— A  public 
officer  is  liable  to  third  persons  for  any  injury 

«Case  Agreed— Substituted  for  Special  Verdlct-Wbat 
Rules  Qovem.— The  rule  laid  down  in  the  fourth 
headnote  of  the  principal  case  is  approved  in  Stock- 
ton V.  Copeland,  28  W.  Va.  700,  citing  the  principal 
case.  In  Dearlng  v.  Rucker,  18  Gratt  481,  it  is  said  : 
"But  this  was  not  a  case  agreed  to  be  argued  in  lieu 
of  a  special  verdict,  as  in  Sawyer  v.  Ck)rse,  17  Gratt 
S80,  where  the  court  could  not  do  otherwise  than  ap- 
ply to  the  case  the  same  rules  that  would  have  been 
applied  to  a  special  verdict  In  this  case  the  whole 
matter  of  law  and  fact  was  submitted  to  the  court 
in  pursuance  of  the  statute.  The  facts  stated  by 
agreement  of  the  parties  were  submitted  to  the 
court,  without  any  restriction  as  to  the  mode  in 
which  they  should  be  treated.  It  was,  therefore, 
competent  for  the  court  to  make  such  inferences 
from  the  facts  thus  submitted  to  it  as  the  jury 
might  have  made  from  the  same  facts,  if  they  had 
been  submitted  to  them.  There  was.  therefore,  no 
necessity  for  a  venire  de  novo,  and  it  was  error  in  the 
district  court  to  award  it."  See  also,  on  the  same 
point,  B.  &  O.  R.  Co.  V.  Faulkner,  4  W.  Va.  184,  citing 
the  principal  case. 


occasioned  by  the  negligence  or  default  of  his 
private  agent  or  servant  in  the  discharge  of  his 
official  duties. 

7.  Same— Liability  for  Offldal  Sttbordinate.— A  public 
officer  is  not  responsible  to  third  persons  for  the 
negligence  or  default    of    his    official   subordi- 
nates. 

231    *ft>  Municipal  Corporations— Enterprise  of  Private 
Nature— Liability  for  Offlcer's  Def anlts.t-This 

principle  of  exemption  from  liability,  for  the 
defaults  of  Its  officers  is  not  extended  to  municipal 
corporations,  where  the  authority,  though  for  the 
accomplishment  of  objects  of  a  public  nature,  and 
for  the  benefit  of  the  public,  is  one.  from  the  exer- 
cise of  which,  the  corporation  derives  a  profit,  or 
where  the  duty  may  be  presumed  to  be  enjoined 
upon  the  corporation  in  consideration  of  privi- 
leges granted. 

9.  flail  Carriers— Liability  of  Contractor  for  Negli- 
gence of.— A  mail  carrier  is  not  an  officer  of  the 
government  but  is  the  private  agent  of  the  con- 
tractor for  carrying  the  mall,  and  the  contractor 
is  liable  to  third  persons  for  any  injury  sustained 
through  the  negligence  or  default  of  such  agent  in 
the  performance  of  his  duties. 

10.  Same— Failure  to  Take  Oath— Liability  of  Co»- 
tractor.— The  act  of  congress  of  March  S,  18ft. 
Brlghtley*s  Dig.  p.  766, 1 2,  requires  that  mail  car- 
riers shall  be  sworn,  and  it  is  the  duty  of  the  con- 
tractor to  see  that  this  is  done.  If  the  carrier  Is  not 
sworn  he  is  the  private  agent  of  the  contractor,  for 
whose  defaults  the  contractor  is  liable  to  third 
persons,  even  if  on  being  sworn  the  contractor 
would  not  be  liable  for  .his  acts.  And  it  is  not  suffl- 
clent  that  the  mail  carrier  took  the  oath  when  act- 
ing for  a  former  contractor. 

triunldpal  Corporation— Enterprise  of  Privnte  Na- 
ture—Liability for  Officer's  Defaults.— For  the  propo- 
sition, that  a  municipal  corporation  is  not  exempt 
from  liability  for  the  defaults  of  officers,  where  the 
authority,  though  for  the  accomplishment  of  objects 
of  a  public  nature,  and  for  the  benefit  of  the  public 
is  one  from  the  exercise  of  which  the  corporation 
derives  a  profit  or  where  the  duty  ma^'  be  pre- 
sumed to  be  enjoined  upon  the  corporation  in  con- 
sideration of  privileges  granted,  the  principal  case 
is  cited  and  followed  in  the  following  cases:  Jones 
V.  City  of  Williamsburg,  97  Va.  7M,  84  S.  E.  Rep.  888: 
Wilson  V.  City  of  Wheeling,  10  W.  Va.  S88 ;  Noble  v. 
City  of  Richmond,  81  Gratt  278 ;  DeVoss  v.  City  of 
Richmond,  18  Gratt  846:  Orme  v.  City  of  Richmond. 
79  Va.  80  :  M'CouU  v.  Qty  of  Manchester,  ffi  Va.  588. 
8  S.  E.  Rep.  879.  See,  in  accord.  City  of  Richmond  v. 
Courtney,  82  Gratt  798:  Gtordon  v.  City  of  Richmond. 
88  Va.  436,  2  S.  £.  Rep.  727  ;  City  of  Richmond  v.  ILiong. 
17  Gratt  375  ;  2  Dillon  on  ''Municipal  Corporations.*' 
949,  966.  See  monographic  note  on  "Municipal  Cor 
porations"  appended  to  Danville  v.  Pace.  85  Qratt  1. 
In  Mendel  v.  Wheeling,  28  W.  Va.  267,  where  it  was 
sought  to  hold  the  city  liable  for  failure  to  supply 
water  to  extinguish  fire  on  the  ground  that  it  owned 
and  operated  the  waterworks  and  received  water 
rents  from  those  supplied  with  water,  it  was  held 
that  the  city  was  not  liable,  the  court  sayin«^:  **The 
case  of  Sawyer  v.  Corse,  17  Gratt  Ml.  Is  not  opposed 
to  the  principles  we  have  announced.  The  case  Is  : 
not  relevant  to  the  subject  before  us,  as  it  involved 
the  right  to  recover  damages  from  a  mail  carrier . 
for  a  package  of  money  lost  through  his  negligence. 
He  was  properly  held  liable.*' 
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II.  Same—Saae-Coiitractor  Not  Insurer— Liability  for 
Negligence.— The  fact  that  the  maU  carrier  did  not 
take  the  oath  prescribed  does  not  make  the  con- 
tractor an  insurer,  but  he  is  liable  to  third  persons 
for  Injnry  cansed  by  the  neffliffence  or  default  of 
the  carrier. 

This  was  an  action  on  the  case  in  the 
Circuit  court  of  Alexandria  county,  brought 
in  February,  1854,  by  John  D.  Corse  against 
Frederick  P.  Sawyer,  to  recover  an  amount 
of  money  lost  out  of  the  mail  between  Al- 
exandria and  Washington,  on  a  route  on 
which  Sawyer  was  the  mail  contractor. 
The  declaration  contained  three  counts.  In 
the  first,  after  stating  that  Sawyer  was  the 
contractor  for  carrying  the  mail  on  the 
route  between  Alexandria  and  Washington, 
and  that  the  plaintiff  had  deposited  a  sealed 
letter,  containing $988  in  banknotes,  in  the 
post  office  at  Alexandria,  to  be  earned  by 
the  mail  to  Washington,  and  the  delivery 
of  it  to  the  defendant,  charged  that  by  the 
negligence,  carelessness  and  default  of  the 
defendant  the  letter  and  its  contents  were 

lost. 
232  *The  second  count  set  out   that  the 

defendant  had  employed  Archibald 
Fleming  as  his  agent  and  servant  to  carry 
the  mail,  and  that  through  the  carelessness, 
negligence  and  default  of  Fleming  the  letter 
and  its  contents  were  lost.  And  the  third 
cotrnt  charged  that  Fleming  was  a  careless, 
faithless  and  incompetent  person. 

In  May,  1856,  without  a  plea  filed  by  the 
defendant,  or  issue  in  the  cause,  came  the 
parties  by  their  attorneys,  and  a  case  was 
agreed  by  them  to  be  argued  in  lieu  of  a 
special  verdict.  From  the  case  agreed  it 
appeared  as  follows : 

On  the  6th  of  December,  1853,  the  plain- 
tiff enclosed  in  and  sealed  up  a  letter  ad- 
dressed to  Maury  A  Morton,  at  the  city  of 
Richmond,  current  notes  of  Virginia  banks 
amounting  to  the  sum  of  nine  hundred  and 
eighty-eight  dollars,  the  property  of  the 
plaintiff,  and  on  the  same  day  deposited 
this  letter  in  the  post  office  at  Alexandria, 
to  be  forwarded  in  due  course  of  mail,  by 
way  of  Washington  city,  to  Richmond,  to 
the  persons  to  whom  it  was  addressed. 
The  letter  was  on  the  6th  of  December  duly 
nuiiled  at  Alexandria,  and  along  with  other 
mail  matter  deposited  in  a  United  States 
mail  bag,  which  was  duly  locked  by  the 
postmaster,  and  this  mail  bag  was,  on  the 
same  day,  about  4  o'clock  in  the  evening, 
delivered  by  "the  postmaster  at  the  post 
office,  together  with  another  mail  bag  of 
larger  size,  containing  mail  matter,  to  one 
Archibald  Fleming,  who  was  at  the  time 
in  the  employment  of  the  defendant,  who 
was  then  the  contractor  with  the  govern- 
ment of  the  United  States  for  carrying  the 
mail  between  the  city  of  Alexandria  and 
Washington. 

Fleming  having  received  the  said  mail 
bags,  started  immediately,  on  horseback, 
to  carry  them  from  the  post  office  in  Al- 
exandria to  the  post  office  in  Washington 
city.  When  he  received  the  mail  bags  he 
placed    them   upon   the   saddle,   which  was 


upon  the  horse  to  be  ridden  by  him  in 
233      *carrying   them,    and  seating  himself 
upon  them   started   for  the  post  office 
in  Washington.     When  he  had   gone   about 
two   miles   he   found  that  the  smaller  bag, 
the  one  which  contained   the   letter   afore- 
said, had,    without   his  knowledge   or   ob- 
servation, slipped  from  under  him  after  his 
departure  from   the   post   office  at  Alexan- 
dria.    He  immediately   returned  along   the 
route    he   had   traveled,    and  made  diligent 
search  for  the  missing  bag,  but  was  unable 
to  find  it,  though  it  was  still  daylight,  and 
the    said    mail    bag,    with    all    the    matter 
therein  contained,  was  wholly  lost.     It  was 
agreed   that    this   mail    was   moat    usually 
carried  on  the  steamboats  plying  between 
the  two  cities,   sometimes  along   the   turn- 
pike road,  and   sometimes   along   the    tow- 
path   of  the   Alexandria  canal,  and  that  at 
the  time  of  the   loss  the   steamers  were  not 
running,    in  consequence  of  the  ice   in  the 
river,    and    that    the   tow-path   was  easier 
than   the    turnpike    for   the  horse  to  travel 
upon,  and  it   was   little    farther   than    the 
route    by  the  turnpike.     Fleming  had  been 
the  employee  from  time  to  time  of  various 
contractors    to   carry  the  mail  between  the 
cities   of  Alexandria   and  Washington  and 
elsewhere,  and  had  always  been  a  faithful, 
diligent   and   careful    agent.     Many    years 
previous  to  the  time  of  this  loss,  and  whilst 
he  acted  in  the   same   capacity    as   the  em- 
ployee of  the   Hon.    William    Smith,    as   a 
contractor  to  carry  the  United  States  mail, 
he    was    sworn    faithfully^    to   perform   his 
duties ;  but  he   took    no  oath  whilst  in  the 
employment    of    the    defendant.       It    was 
agreed  that  either  party  might  refer  to  any 
law   of   Congress  or  regulation  of  the  post 
office  department. 

The  contract  between  Sawyer  and  the 
government  under  which  the  mail  was  car- 
ried at  the  time  of  the  loss  of  the  letter  as 
aforesaid,  is  set  out  at  length  in  the  case 
agreed,  and  it  is  presumed  is  in  the  usual 
form.  It  shows  the  compensation  for 
234  carrying  the  mail  for  a  year  *was  four 
hundred  and  fifty  dollars,  and  it  con- 
tained, among  other  covenants  on  his  part, 
the  following: 

Second.  To  carry  said  mail  in  a  safe  and 
secure  manner,  free  from  wet  or  other  in- 
jury, under  a  sufficient  oilcloth  or  bear  skin. 
Third.  To  take  the  mail  and  every  part 
of  it  from,  and  deliver  it  and  every  part  of 
it  at,  each  post  office  on  the  route,  or  that 
may  hereafter  be  established  on  the  route, 
and  into  each  post  office  at  the  end  of  the 
route,  and  into  the  post  office  at  the  place 
at  which  the  carrier  stops  at  night,  if  one 
is  there  kept,  and  if  no  office  is  there  kept 
to  lock  it  up  in  some  secure  place  at  the  risk 
of  the  contractor. 

He  and  his  sureties  also  bound  themselves 
to  be  answerable  for  the  person  to  whom 
the  said  contractor  should  commit  the  care 
and  transportation  of  the  mail,  and  ac- 
countable to  the  United  States  for  any 
damages  which  might  be  sustained  by  the 
United  States  through  his  unfaithfulness  or 
want  of  care,  and  that  said  contractor  would 
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discharge  any  carrier  of  said  mail  whenever 
required  so  to  do  by  the  postmaster  general. 
The  cause  came  on  to  be  heard  upon  the 
case  agreed  in  November,  1858,  when  the 
court  gave  a  judgment  for  the  plaintiif  for 
nine  hundred  and  eighty-eight  dollars,  with 
legal  interest  thereon  from  the  6th  of  De- 
cember, 1853,  until  paid,  and  his  costs. 
And  thereupon  Sawyer  applied  to  this  court 
for  a  writ  of  error  to  the  judgment,  which 
was  allowed. 

Daniel,  for  the  appellant,  contended: 

f^irst.  That  no  issue  had  been  made  up  in 
the  cause,  and  for  that  error  the  judgment 
must  be  reversed. 

Second.  The  evidence  did  not  sustain  the 

first    and   third  counts;  and  on  the  second 

count  that  the  contractor  was  not  liable  for 

the  negligence  of  the  carrier;  and  that  in 

fact  there  had  been  no  negligence. 

235  *On  the  first  head  he  insisted  that 
the  contractor  was  not  a  common  car- 
rier. He  made  no  contract  with  the  public ; 
receives  no  pay  from  the  public;  and  made 
no  warranty  to  the  public. 

That  both  the  contractor  and  the  carrier 
were  public  officers,  each  liable  for  his  own 
acts,  but  not  for  the  acts  of  the  other. 
That  in  view  of  the  regulations  of  the  post 
office  department  the  carrier  was  not  an 
agent  of  the  contractor.  That  after  the 
nomination  of  the  carrier  to  the  department 
and  his  acceptance,  he  was  to  take  an  oath, 
which  it  was  the  business  of  the  post  office 
department  to  see  was  taken ;  and  the  con- 
tractor was  bound  by  his  bond  to  dismiss 
the  carrier  if  required  by  the  department  to 
do  so.  Moreover  the  duty  was  imposed 
upon  the  carrier  to  collect  the  postage  on 
way-letters.  He  referred  to  Brightley's 
Digest,  {  2,  p.  759.  for  the  law  of  1825 :  Id. 
766,  2  47,  p.  780,  {{  141,  138. 

The  contractor  being  a  public  officer  and 
the  carrier  being  appointed  to  the  discharge 
of  public  duties,  the  doctrine  of  respondeat 
superior  does  not  apply.  Story  on  Agency, 
{  319;  2  Parsons  on  Contracts,  144  and  note 
b;  Conwell  v.  Vorhees,  13  Ohio  R.  523, 
Stanton  541. 

He  insisted  further,  that  if  the  carrier 
was  the  mere  agent  of  the  contractor,  that 
the  contractor  was  obliged  to  employ  agents, 
and  was  not  bound  for  their  acts.  That  no 
one  would  contract  for  carrying  the  mails 
if  he  was  to  be  held  bound  for  all  the  mis- 
feasances or  malfeasances  of  his  agents. 
The  United  States  was  secured  by  the  bond 
of  the  contractor ;  and  there  was  no  liability 
to  the  public.  He  referred  to  Hutchins  v. 
Brackett,  2  Foster's,  New  Hamp.  R.  252; 
Dunlop  V.  Monroe,  7  Cranch's  R.  242; 
Schroyer  v.  I^ynch,  8  Watts*  R.  453. 

He    said   that    the  case  of  a  sheriff  and 
deputy   was   the    only   case  of  public 

236  officers  in  which  a  principal  was  *held 
liable  for  the  acts  of  his  deputy,  and 

this  was  an  exceptional  case ;  and  it  was 
said  by  Best,  Ch.  J. ,  to  be  founded  on  a  very 
ancient  statute.  Hall  v.  Smith  &als.,  2 
Bingh.  156,  9  Eng.  C.  I^  357 ;  Cameron  v. 
Reynolds,  Cowp.  R.  493. 


3d.  That  there  was  no  evidence  to  sub- 
ject the  contractor  in  this  case.  That  no 
more  than  ordinary  care  was  required;  and 
here  there  was  no  sufficient  proof  of  negli- 
gence; and  negligence  was  not  stated  in 
the  case  agreed. 

Brent,  for  the  appellee,  insisted: 

First. — That  Fleming  was  not  a  public 
officer,  but  was  the  agent  of  Sawyer.  He 
referred  to  the  cases  of  Lane  v.  Cotton,  1 
Ld.  Ray.  R.  646,  12  Modem  R.  482,  and 
Whitfield  V.  Le  Despencer,  Cowp.  R.  754; 
and  insisted  that  these  cases  showed  clearly 
that  Fleming  was  not  a  public  officer ;  and 
he  insisted  that  the  American  cases  fol- 
lowed these ;  and  they  all  established  the 
principle  that  the  officer  is  responsible  for 
any  malfeasance  and  neglect  of  his  own 
whilst  in  office ;  and  that  to  relieve  the  offi- 
cer from  responsibility  for  the  act  of  his 
subordinate,  an  official  relation  must  exist 
between  them.  The  case  of  Conwell  v. 
Vorhees,  13  Ohio  R.  523,  is  an  exception  to 
this  principle,  but  the  case  is  called  in 
question  in  1  American  Lead.  Cas.  661,  note 
to  Wilson  V.  Peverly. 

Second. — That  if  an  official  character  ex- 
isted, yet  Sawyer  was  responsible  because 
of  his  neglect,  and  violation  of  law,  in 
employing  as  his  carrier  one  not  duly  qual- 
ified to  carry  the  mail.  That  the  act  of 
congress,  of  Marth  3,  1825,  Brightley's 
Digest,  p.  759,  {  2,  requires  that  all  persons 
employed  in  the  care,  custody  or  conveyance 
of  the  mail,  shall  previous  to  entering  upon 
the  duties  assigned  to  them,  be  sworn  be- 
fore some  magistrate   faithfully  to  perform 

all  the  duties  required  of  them. 
237      *And  Fleming  had   never  been  sworn 

as  the  carrier  of  Sawyer  and  under 
his  contract.  To  constitute  an  official  rela- 
tion between  Sawyer  and  Fleming,  the 
latter  should  have  been  sworn.  When  the 
subordinate  is  not  sworn  the  principal  is 
liable.  Bishop  v.  Williamson,  2  Fairfield 
(Maine)  R.  495,  507.  And  this  case  fully 
meets  the  objection  that  it  was  not  the  duty 
of  Sawyer  to  see  that  the  oath  was  admin- 
istered to  Fleming. 

JOYNBS,  J.  The  judgment  in  this  case 
was  rendered  against  Sawyer,  who  was 
defendant  in  the  court  below,  upon  a  case 
agreed  by  the  parties.  He  now  contends 
that  the  judgment  must  be  reversed,  because 
it  does  not  appear  from  the  record  that  he 
had  filed  any  plea.  But  this  objection  can- 
not be  sustained.  A  case  may  be  submitted 
to  the  court  on  a  case  agreed  without  a 
plea  as  well  as  with  one,  and  it  is  some- 
times done  without  either  declaration  or 
plea.  The  defect  of  pleadings  is  cured  by 
the  agreement.  When  there  is  a  declaration 
and  no  plea,  as  in  the  present  case,  the 
plaintiff's  cause  of  action,  as  set  forth  in  the 
declaration,  is  submitted  to  the  court  with- 
out reference  to  any  particular  form  of  de- 
fence, and  the  defendant  is  entitled  to 
judgment,  if  the  facts  stated  afford  him  a 
defence  of  which  he  might  have  availed 
himself  under  any  form  of  pleading.     When 
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the  case  is  submitted  after  an  issue  is  made 
np,  the  decision  of  the  court  is  restricted  to 
that  issue. 

Sawyer  was  contractor  with  the  post  office 
department  for  carrying*  the  mail  between 
the  cities  of  Alexandria  and  Washington, 
and  Fleming  was  the  carrier  employed  by 
him.  A  mail  bag  containing  a  letter  of 
Corse,  in  which  there  was  an  enclosure  of 
bank  notes  belonging*  to  him,  was  delivered 
to  Fleming^  at  the  post  office  in  Alexandria 
to  be  carried  to  Washington,  and  was  lost 
by  him  on   the   route    under   circum- 

238  stances  which   need    not   be  ^stated. 
This  is  an  action  on  the  case  brought 

by  Corse  against  Sawyer  to  recover  the 
value  of  the  bank  notes.  The  declaration 
contains  three  counts.  The  third  which 
alleges  that  Fleming  was  not  competent 
and  trustworthy,  and  seeks  to  charge  Saw- 
yer on  the  ground  that  he  had  appointed  an 
nnfit  person  as  carrier,  is  not  sustained  by 
the  facts  agreed,  and  may  therefore  be  laid 
out  of  view.  The  first  count  alleges  that 
the  loss  of  the  letter  was  occasioned  by  neg- 
ligence and  want  of  care  on  the  part  of 
Sawyer  himself. 

It  is  well  settled  that  a  public  officer,  or 
other  person  who  takes  upon  himself  a  pub- 
lic employment,  is  liable  to  third  persons  in 
an  action  on  the  case,  for  any  injury  occa- 
sioned by  his  own  personal  negligence  or 
defoult  in  the  discharge  of  his  duties.  So 
that  if  the  facts  of  this  case  establish  that 
the  loss  of  the  letter  was  occasioned  by  the 
ncfiriig^Qce  or  default  of  Sawyer  himself, 
he  is  liable  even  though  he  should  be  con- 
sidered as  holding  the  position  of  a  public 
officer  or  public  agent,  and  whatever  may 
be  the  leg^SLl  character  of  his  relation  to 
Fleming.  2  Kent,  610;  Story  on  Agency, 
H  320,  321;  Nowell  v.  Wright,  3  Allen's  R. 
166. 

The  second  count  alleges  that  the  loss 
was  occasioned  by  the  negligence  of  Flem- 
ing as  the  agent  and  servant  of  Sawyer, 
employed  by  him  to  carry  the  mail  accord- 
ing to  his  contract  with  the  post  office  de- 
partment. And  here  again  it  is  clear,  that 
if  Fleming  was  merely  the  private  agent 
and  servant  of  Sawyer,  Sawyer  is  liable 
to  third  persons  for  injury  occasioned  by 
his  neg^ligence  in  the  performance  of  his 
daty,  according*  to  the  maxim  respondeat 
superior.  And  it  is  equally  clear  that  the 
fact  that  Sawyer's  obligation  to  carry  the 
mail  arose  under  a  contract  with  the  gov- 
ernment, and  that  he  made  no  contract 
with  Corse,  is  no  answer  to  the  present 
action,  which  is  not  founded  on   the 

239  contract,  but  on  the  breach   of  *duty. 
Winterbottom  v.  Wright,    10  Mees.  & 

Welsh.  109;  Burnett  v.  Lynch,  5  Bam.  & 
Cres.  589  (12  Eng.  C.  L.  R.  327) ;  Farrant 
▼.  Barnes,  11  Com.  B.  R.  N.  S.  553  (103 
Eng.  C.  ly.  R. ) ;  Marshall  v.  York  Railway 
Co.,  11  Com.  B.  R.  655  (73  Eng.  C.  L.  R). 
Sawyer  contends  however  that  Fleming 
is  not  his  ag'ent  or  servant,  but  the  agent 
or  servant  of  the  g^overnment,  and  that  as 
such  he  is  liable  for  his  own  default.  The 
leading  case  relied  upon  is  L/ane  v.  Cotton 


&  al.  decided  in  the  year  1701,  and  reported 
in  1  Ld.  Ray.  R.  646,  and  in  several  other 
books.  That  was  an  action  on  the  case 
against  Cotton  and  Frankland,  who  were 
together  the  postmaster  general  of  England, 
to  recover  the  value  of  exchequer  bills  be- 
longing to  the  plain tiif,  which  were  ab- 
stracted from  a  letter  deposited  by  him  in 
the  Lrondon  post  office  to  be  transmitted  by 
post.  The  letter  was  delivered  at  the  office 
to  one  Breese  who  was  appointed  by  the 
defendants  to  receive  letters,  who  was  re- 
movable by  them,  but  who  received  his  sal- 
ary from  the  receiver  general  out  of  the 
revenues  of  the  post  office.  In  the  opinion 
of  the  judges  it  was  assumed  that  the  bills 
were  abstracted  by  Breese,  though  it  was 
found  by  the  special  verdict  that  they  were 
abstracted  by  a  person  unknown. 

Three  of  the  judges  held  that  the  defend- 
ants were  not  liable.  Without  going  over 
all  the  g'rounds  on  which  the  decision  was 
placed,  it  will  be  sufficient  for  the  present 
purpose,  to  state  tha\  it  was  placed,  in  part, 
upon  the  ground,  that  the  post  office  estab- 
lishment was  an  instrument  of  government, 
established  for  public  convenience  under 
the  management  and  control  of  the  defend- 
ants as  officers  of  the  government,  and  that 
Breese  was  himself  an  officer  under  the 
government,  and  liable  as  such  for  his'  own 
acts,  and  that  he  was  not  the  agent  or  serv- 
ant of  the  defendants.  I/ord  Holt  dissented, 
but  he  only  differed  from  the  other 
240  judges  upon  the  point  ^whether  Breese 
was  to  be  regarded  as  the  agent  and 
servant  of  the  defendants  or  not.  See  15 
East,  392. 

The  doctrine  of  this  case  was  followed  by 
Whitfield  V.  I^e  Despencer,  Cowp.  R.  754, 
and  may  be  considered  as  well  established 
in  England.  The  same  doctrine  has  been 
applied  to  'the  case  of  a  deputy  or  local 
postmaster,  and  his  assistants  duly  ap- 
pointed and  qualified.  These,  in  like  man- 
ner, are  regarded  as  agents  and  servants  of 
the  government,  who  are  liable  for  their 
own  acts  and  defaults,  and  not  as  agents 
and  servants  of  the  postmaster,  for  whose 
acts  and  defaults  he  is  to  answer.  Schroyer 
V.  Ivynch,  8  Watts'  R.  453;  Wiggins  v. 
Hathaway,  6  Barb.  S.  C.  R.  632 ;  Dunlop  v. 
Munroe,  7  Cranch's  R.  242;  Bolan  v.  Wil- 
liamson, 1  Brevard's  R.  181. 

There  has  been  some  diversity  of  opinion 
in  reference  to  this  class  of  cases,  but  it 
has  been  rather  as  to  the  application  of  the 
principle  on  which  they  proceed,  than  as 
to  the  soundness  of  the  principle  itself. 
See  Franklin  v.  L/OW  &  al.,  1  John.  R.  3%; 
Maxwell  v.  Mcllvoy,  2  Bibb's  R.  211 ;  Jones 
on  Bailments,  109. 

Indeed,  the  principle  which  exempts  a 
public  officer  from  liability  for  the  acts  and 
defaults  of  his  official  subordinates  appears 
to  have  been  long  recognized,  and  to  be  one 
of  general  application.  Doctor  8l  Student, 
Dialogue  2,  chap.  42;  Nicholson  v.  Morris- 
sey,  IS  East's  R.  384;  Viscount  Canterbury 
I V.  Attorney  General,  1  Phillips*  R.  306. 

The  doctrine  is  thus  stated  in  1  American 
I/eading  Cases  (3d  ed.),  621:  "With  regard 


339 


17  GRATT. 


Virginia  Reports,' Annotated. 


241,  242,  243,  244 


to  the  responsibility  of  a  public  officer  for 
the  misconduct  or  negligence  of  those  em- 
ployed by  or  under  him,  the  distinction 
generally  turns  upon  the  question  whether 
the  persons  employed  are  his  servants,  em- 
ployed voluntarily  or  privately  and  paid  by 
him,  and  responsible  to  him,  or  whether 
they   are     his    official    subordinates, 

241  nominated   perhaps  *by  him,  but  offi- 
cers  of    the    government;    in    other 

words,  whether  the  situation  of  the  inferior 
is  a  public  officer  or  private  service.  In 
the  former  case  the  official  superior  is  not 
liable  for  the  inferior's  acts ;  in  the  latter 
he  is." 

The  exemption  of  public  officers  from  re- 
sponsibility for  the  acts  and  defaults  of 
those  employed  by  or  under  them  in  the 
discharge  of  their  public  duties,  is  allowed, 
in  a  great  measure,  from  considerations  of 
public  policy.  From  like  considerations  it 
has  been  extended  to  the  case  of  persons 
acting  in  the  capacity  of  public  agents, 
engaged  in  the  service  of  the  public,  and 
acting  solely  for  the  public  benefit,  though 
not  strictly  filling  the  character  of  officers 
or  agents  of  the  government.  Hall  v. 
Smith,  2  Bingh.  R.  156  (9  Eng.  C.  h.  R. 
357),  HoUiday  v.  St.  Leonards,  Com.  B. 
(N.  S.)  R.  192  (103  Eng.  C.  L.  R.  192). 

The  effort  has  been  made,  both  in  Eng- 
land and  the  United  States,  to  extend  the 
application  of  this  principle  of  exemption 
so  as  to  embrace  every  case  of  a  municipal 
corporation,  clothed  with  authority  or 
charged  with  a  duty  for  the  accomplishment 
of  objects  of  a  public  nature  and  for  the 
public  benefit.  But  it  has  been  held  that 
where  the  authority,  though  for  the  accom- 
plishment of  objects  of  a  public  nature  and 
for  the  benefit  of  the  public,  is  one  from 
the  exercise  of  which  the  corporation  de- 
rives a  profit,  or  where  the  duty,  though 
of  ta  public  nature  and  for  the  public  benefit, 
may  fairly  be  presumed  to  have  been  en- 
joined upon  the  corporation  in  consideration 
of  privileges  granted  to  and  accepted  by 
it,  the  exemption  does  not  apply.  And  the 
reason  is  that,  in  such  cases,  the  corporation 
is  not  acting  merely  as  an  agent  of  the 
public  and  with  a  view  solely  to  the  public 
benefit,  but  that  in  the  former  it  is  pursu- 
ing its  own  interest  and  profit,  and  in 

242  the  latter  is  executing  a  contract  *for 
which  it  has  received  a  consideration. 

Scott  V.  Mayor,  Ac,  of  Manchester,  2  Hurl. 
&  Nor.  R.  204;  Weightman  v.  Corporation 
of  Washington,  1  Black's  R.  39. 

The  books  which  have  been  cited  show 
the  grounds  upon  which  this  sort  of  exemp- 
tion has  been  allowed,  and  the  extent  to 
which  it  has  been  generally  carried.  It 
ought  not  to  be  extended  to  other  cases  that 
do  not  fall  clearly  within  the  same  reasons. 
I  have  seen  no  case  in  England,  and  none 
in  this  country,  except  two  hereafter  men- 
tioned, in  which  such  exemption  has  been 
allowed  to  a  person  undertaking  by  contract 
to  perform  work,  or  render  service  for  the 
government,  for  a  compensation  to  be  paid 
to  him,  and  with  a  view  to  his  own  profit, 
and    where   his  subordinates  are  employed 


and  paid  by  him,  and  liable  to  be  dismissed 
at  his  pleasure.  Such  a  contractor  is  in  no 
just  and  proper  sense,  an  officer  of  the  gov- 
ernment. And  though  he  may  be  said  to 
be,  in  a  certain  sense,  an  agent  of  the  gov- 
ernment, because  he  is  engaged  in  working 
for  the  government,  yet  the  laborers  and 
others  whom  he  employs  under  him,  in  the 
execution  of  his  contract,  cannot  be  said 
to  be  agents  of  the  government,  which 
does  not  know  them,  does  not  appoint  them, 
does  not  control  them,  does  not  pay  them, 
and  has  nothing  to  do  with  them.  The 
cases  above  cited  from  2  Hurl.  &  Nor.  and 
1  Black,  show  that  he  is  not  such  a  public 
agent  as  comes  within  the  principle  of  Hall 
V.  Smith,  because  he  is  working  for  his 
own  profit,  by  fulfilling  a  contract  which 
he  has  bound  himself  to  perform,  and  for 
which  he  is  to  receive  compensation. 

In  Collett  V.  London,  &c..  Railway  Com- 
pany, 16  Q.  B.  R.  984  (71  Eng.  C.    L#.    R.), 
the  company  had  been  required  by  the  post- 
master general  to  carry   the  mail  under  an 
act  making  it  the  duty   of  all  railway 

243  companies  to  *carry  the   mail    when 
required    to   do   so  by  the  postmaster 

general.  The  plaintiff  was  an  officer  of  the 
post  office  department  accompanying  the 
mail,  whom  it  was  the  duty  of  the  company 
to  carry  along  with  the  mail.  It  was  held 
that  the  plaintiff  was  entitled  to  recover 
against  the  company  for  an  injury  received 
by  him  through  the  negligence  of  the  serv- 
ants of  the  company  in  charge  of  the  train. 

Now  this  was  a  stronger  case  than  that 
of  a  voluntary  contractor,  because  the  com- 
pany could  not  refuse  to  undertake  the 
service.  Yet  it  was  not  even  contended  at 
the  bar  that  the  company  could  be  regarded 
as  a  public  agent,  exempt  as  such  from 
liability  to  answer  for  the  acts  of  their 
servants.  If  not  such  a  public  agent  in 
respect  to  the  officer  in  charge  of  the  mail, 
how  was  the  case  different  in  respect  to  the 
mail,  where  both  the  mail  and  the  officer 
were  carried  by  virtue  of  the  same  duty, 
and  for  one  and  the  same  compensation? 

The  mail  carriers,  like  all  others  in  the 
service  of  the  mail  contractor,  are  selected 
and  employed  by  him;  are  paid  by  him; 
are  under  his  direction  and  control ;  enter 
into  contract  with  him  alone;  work  for  his 
benefit  and  profit,  and  may  be  discharged 
by  him  at  pleasure.  What  more  is  neces- 
sary to  constitute  the  relation  of  master 
and  servant?  The  case  comes  fully  within 
the  doctrine  laid  down  by  Chief  Justice  Best 
in  Hall  v.  Smith,  where  he  says:  **Thc 
maxim  of  respondeat  superior  is  bottomed 
on  the  principle  that  he  who  expects  to 
derive  advantage  from  an  act  which  is  done 
by  another  for  him,  must  answer  for  any 
injury  which  a  third  person  may  sustain 
from  it."  The  fact  that  the  law  requires 
the  carrier  to  be  sworn  before  he  enters  on 
the  discharge  of  his  duties  does  not  make 
him  the  agent  or  servant  of  the  government, 
or  affect,  in  any  degree,  his  relation  to  the 
contractor.     The   safety    of   the  mail 

244  and  the  regularity  of  *the  service  be- 
ing dependent,  in  a  great  degree,  upon 
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the  fidelity  of  the  carrier,  the  law  requires 
that  he  shall  be  sworn,  as  a  g'uarantj  to 
that  extent,  of  his  fidelity,  just  as  it  re- 
quired, for  like  reasons,  that  he  shall  be  a 
white  person,  and  of  not  less  than  a  certain 
a^e.  But  if  he  is  an  agent  of  the  govem- 
ment,  for  whose  acts  the  contractor  is  not 
responsible,  why  does  the  law  trust  him 
without  security,  while  it  exacts  security 
from  the  contractor,  and  that  too  when  the 
contractor  is,  of  necessity,  a  man  of  sub- 
stance, which  the  carrier  seldom  or  never  is? 

But  if  a  carrier  who  has  taken  the  oath 
required  by  the  act  of  congress  can  be  justly 
regarded  as  an  agent  and  servant  of  the 
government,  and  no  longer  the  mere  agent 
and  servant  of  the  contractor,  a  carrier 
who  has  not  taken  the  oath  cannot  be  so 
regarded,  because  the  act  requires  that  he 
shall  take  the  oath  before  he  enters  upon 
his  duties.  As  Fleming  had  not  taken  the 
oath  to  perform  his  duties  under  Sawyer, 
therefore  it  is  not  competent  for  Sawyer  to 
shield  himself  by  alleging  that  Fleming 
was  the  agent  and  servant  of  the  govern- 
ment ;  and  especially  as  it  was  a  breach  of 
duty  in  him  to  allow  a  person  who  had  not 
been  sworn  to  carry  the  mail.  Act  March 
3,  1825. 

The  terms  of  the  contract  between  Sawyer 
and  the  department  indicate  clearly  the 
understanding  and  intention  of  the  parties 
to  it,  that  the  carriers  whom  Sawyer  might 
employ  would  be  his  agents  and  servants, 
for  whose  acts  he  would  be  answerable. 
Sawyer  stipulates  to  take  the  mail,  and 
every  part  of  it  from,  and  deliver  it,  and 
every  part  of  it,  into  the  several  post  offices, 
and  to  deliver  it  into  the  post  office  at  the 
place  where  the  carrier  stops  at  night,  if 
one  is  there  kept ;  and  if  no  office  is  there 
kept,  to  lock  it  up  in  some  secure  place, 
*  *at  the  risk  of  the  contractor. ' '  These 
245  were  duties  *which,  from  their  nature, 
were  to  be  performed  by  the  carrier. 
The  provision  that  the  mail  when  locked  up 
at  night  shall  be  at  the  risk  of  the  con- 
tractor, implies  that  the  mail,  while  in  the 
hands  of  the  carrier,  is  at  the  risk  of  the 
contractor.  The  meaning  is,  that  this  risk 
shall  continue,  notwithstanding  the  mail 
has  been  locked  up  in  a  secure  place,  while 
the  contractor  will  be  relieved  of  the  risk 
if  the  mail  is  deposited  in  a  post  office 
where  it  will  be  in  the  care  of  the  post- 
master. The  stipulation  that  Sawyer  shall 
be  responsible  to  the  United  States  for  any 
damage  sustained  through  the  unfaithful- 
ness or  want  of  care  of  his  carriers ;  and  the 
other,  which  precedes  it,  that  he  shall  be 
*' answerable"  for  them,  in  general  terms, 
indicated  as  clearly  as  anything  could, 
short  of  express  words,  that  his  carriers 
would  be  his  agents  and  servants,  for  whose 
acts  and  defaults  he  would  be  responsible. 

Two  cases  have  been  cited  as  expressly 
sustaining  the  proposition  that  a  mail  con- 
tractor is  not  responsible  for  the  loss  of 
mail  through  the  misfeasance  or  negligence 
of  a  carrier.  The  first  of  them  is  Conwell 
V.  Vorhees,  13  Ohio  R.  523.  The  court 
stated  the  question  to  be  whether  the  con- 


tractor was  a  common  carrier  or  a  public 
agent,  although  the  declaration,  in  all  the 
counts,  set  forth  misfeasance  and  negli- 
gence, and  not  the  liability  of  a  common 
carrier,  as  the  ground  of  action.  The  court 
held  that  he  was  a  public  agent,  on  the 
ground  that  he  was  engaged  in  the  per- 
formance of  a  public  service,  under  a 
contract  with  the  government,  and  was 
therefore  not  responsible  for  the  misfea- 
sance or  negligence  of  those  employed  by 
and  under  him.  For  the  reasons  already 
given,  I  do  not  think  that  this  decision  can 
be  supported.  The  editor  of  American 
L/eading  Cases,  vol.  1,  p.  621,  intimates  the 
opinion  that  the  case  cannot  be  sustained 
on    the    ground    upon    which    it   was 

246  placed  by  the  court,  *and  that  if  it 
can  be  sustained  at  all,  which  he  evi- 
dently doubts,  it  must  be  on  the  ground  that 
the  carrier  holds  an  official  situation,  and 
is  really  in  the  employment  of  the  post  office 
department. 

The  other  case  relied  upon  is  Hutchins  v. 
Brackett,  2  Foster's  R.  252.  That  case, 
though  put  upon  the  authority  of  Conwell 
V.  Vorhees,  was  really  decided  upon  a  ground 
not  relied  upon,  or  even  mentioned  by  the 
court  in  that  case,  to  wit :  that  the  carrier 
was  a  public  agent,  engaged  in  the  per- 
formance of  a  public  duty,  and  not  the  mere 
servant  of  the  contractor.  It  will  be  ob- 
served that  in  Conwell  v.  Vorhees  the  judge 
uses  **mail  carrier"  in  the  sense  of  **mail 
contractor"  (p.  542,  line  15),  and  that  the 
judge  in  Hutchins  v.  Brackett  misquotes 
the  opinion  in  Conwell  v.  Vorhees  by  sub- 
stituting '^mail  carrier"  for  **mail  con- 
tractor," where  it  occurs  in  the  24th  line  of 
p.  542.  Thus  the  court  in  Conwell  v. 
Vorhees  is  represented  as  holding  that  a 
mail  carrier  is  a  public  agent,  when,  in 
point  of  fact,  they  held  only  that  a  mail 
contractor  is  such. 

It  thus  appears  that  Hutchins  v.  Brackett 
aifords  no  support  to  Conwell  v.  Vorhees, 
and  I  think  it  clear  that  Hutchins  v. 
Brackett  cannot  be  sustained  on  the  ground 
upon  which  it  was  put.  But  however  that 
may  be,  that  ground,  as  I  have  shown,  is 
not  applicable  to  this  case,  in  consequence 
of  the  fact  that  the  carrier  had  not  been 
duly  sworn,  and  in  consequence  of  the  spe- 
cial stipulations  of  the  contract  between 
the  contractor  and  the  department. 

It  is  objected  that  upon  grounds  of  public 
policy  a  contractor  ought  not  to  be  held 
responsible  for  the  misfeasance  or  negli- 
gence of  a  carrier,  because  to  hold  him  so 
would  operate  as  a  discouragement  to  the 
taking  of  contracts  for  the  transportation 
of  the  mail.  Such  considerations  are  of 
little  weight  when  the  rights  and  ob- 

247  ligations  *of  the  parties  are  clear  on 
legal  principles.    But  I  do  not  perceive 

that  there  is  any  real  ground  for  such  an 
apprehension.  A  stage  owner  is  liable  for 
injury  to  a  passenger,  or  for  the  loss  of  his 
baggage,  occasioned  by  the  fault  of  the 
driver.  What  greater  hardship  is  there,  if 
the  stage  owner  is  a  contractor  for  carrying 
the  mail,  in  holding  him  liable  for  the  loss 
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of  a  letter  in  the  mail,  occasioned,  like- 
wise, by  the  fault  of  the  driver.  Indeed,  a 
just  reg'ard  for  the  interest  of  the  public 
requires  that  the  contractor  should  be  held 
responsible;  ^*for,'*  to  adopt  the  languag-e 
of  Judge  Livingston  in  reference  to  post- 
masters, mutatis  mutandis,  *^such  liability 
will  greatly  increase  the  security  of  the 
public,  not  only  by  preventing  collusion 
between  contractors  and  their  carriers,  but 
by  rendering  the  former  more  circumspect 
in  their  choice,  more  watchful  over  their 
agents,  and  more  attentive  to  taking  bonds 
for  their  faithful  conduct.  It  may,  it  is 
true,  now  and  then  fall  hard  on  a  con- 
tractor, but  it  is  better  it  should  be  so  than 
that  individuals  should  be  without  remedy 
for  injuries  committed  by  their  agents."  1 
John.  R.  404. 

It  has  been  contended  by  the  counsel  for 
Corse  that  Sawyer  is  liable,  under  the  first 
count  of  the  declaration,  on  the  ground  that 
he  was  guilty  of  misfeasance  and  negligence 
of  his  duty  in  entrusting  the  mail  to  a  car- 
rier who  had  not  taken  the  oath  required  by 
law,  and  Bishop  v.  Williamson,  2  Fairf.  R. 
495,  is  relied  upon.  In  that  case  it  was  held 
that  where  a  clerk  in  the  post  ofBce  had  not 
taken  the  oath,  the  postmaster  was  gtiilty 
of  a  neglect  of  duty,  which  made  him  liable 
for  a  theft  committed  by  the  clerk,  while  in 
the  absence  of  such  neglect  of  duty  he  would 
not  have  been  liable,  on  the  principle  of 
Lane  v.  Cotton  A  al.  But  the  court  did  not 
hold  that  the  postmaster  was  liable,  because 
of  this  neglect  of  duty ,  to  answer,  like 
248  an  insurer,  for  all  losses  *^that  might 
have  happened.  If  a  loss  had  hap- 
pened without  any  fault  on  the  part  of  the 
clerk,  the  case  does  not  hold  that  the  post- 
master would  have  been  held  liable.  And 
so  in  this  case,  the  fact  that  Sawyer  allowed 
Fleming,  who  had  not  been  sworn,  to  carry 
the  mail,  did  not  render  him  liable  at  all 
events  as  an  insurer.  Judged  according  to 
what  I  have  said  heretofore,  it  had  no  effect 
upon  his  liability,  for  he  was  liable  for  a 
loss  occasioned  by  Fleming's  negligence, 
whether  sworn  or  not.  The  decision  in  the 
case,  therefore,  at  last  depends  on  the  ques- 
tion whether  the  loss  was  occasioned  by 
negligence  and  want  of  care  on  the  part  of 
Fleming. 

The  case  agreed  does  not  state  whether 
the  loss  was  or  was  not  occasioned  by  neg- 
ligence and  want  of  care  on  the  part  of 
Fleming.  Facts  are  stated,  which  have  a 
bearing  on  that  question,  and  the  parties 
probably  understood  that  the  court  would 
determine  it  by  inference  from  the  facts 
agreed,  as  was  in  fact  done  by  the  Circuit 
court.  But  a  case  agreed,  called  in  the 
English  practice  a  **special  case,"  is  a 
substitute  for  a  special  verdict,  ^nd  is  sub- 
ject to  like  rules.  It  must  state  facts,  and 
not  merely  the  evidence  of  facts  (  2  Tidd. 
899) ,  and  it  is  not  competent  for  the  court 
to  infer  other  facts  from  those  stated,  un- 
less they  result  as  a  legal  conclusion.  If 
the  parties  intend  that  the  court  shall  have 
authority  upon  a  case  agreed  to  make  such 
inference,  they  must  make  an  agreement  to 


that  effect,  as  is  frequently,  if  not  usually, 
done  in  England  in  making  up  a  '* special 
case."  8  Ad.  &  El.  799 ;  7  M.  &  Gr.  295. 
This  cannot  be  regarded  as  a  case  sub- 
mitted to  the  court  under  the  provision  of 
the  Code,  ch.  162,  {  9,  because  the  record 
states  that  a  **case  was  agreed"  by  the 
parties,  *Ho  be  argued  in  lieu  of  a  special 
verdict."  There  is  no  alternative,  there- 
fore, but  to  reverse  the  judgment,  set  aside 
the  case  agreed,  and  award  a  venire 
249  de  novo.  1  Rob.  (old)  Prac.  ♦373-4. 
If  upon  the  new  trial  it  shall  be  found 
by  the  jury  that  the  loss,  for  which  the 
action  is  brought,  was  occasioned  by  the 
negligence  and  want  of  due  care  on  the  part 
of  Fleming,  in  the  carriage  and  preserva- 
tion of  the  mail,  the  defendant  in  error  will 
be  entitled  to  recover.  The  degree  of  care 
which  Fleming  was  bound  to  exercise  was 
such  as  a  man  of  ordinary  prudence  would 
have  exercised  about  his  own  affairs,  under 
like  circumstances. 

I  am  of  opinion  to  reverse  the  judgment, 
with  costs  to  the  plaintiff  in  error,  set  aside 
the  case  agreed,  and  award  a  venire  de  novo. 

The  other  judges  concurred  in  the  opinion 
of  Joynes,  J. 

Judgment  reversed,  and  venire  de  novo 
awarded. 
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*Adamsv.  Lawson. 

January  Term.  1867,  Richmond. 
[94  Am.  Dec.  466.] 


I.  Libel— When  InniiefKlo  UnnecesMiry.*— In  an  actioD 
of  libel,  when  the  wrltlnff  on  its  face  relates  to 
the  plaintiff  and  the  words  are  libellous  in  them- 
selves,  the  innuendo  is  unnecessary,  and  may  he 
rejected  as  surplusage. 

a.  Same— No  Crime  Imputed— Langaage  Tending  te 
ln|ttre  Reputation,  etc. t— To  constitute  a  libel  it  is 
not  necessary  that  the  wrltinflr  should  Impute  an 
offence  which  may  be  indicted  and  punished.  It 
is  sufficient  if  the  lanffuasre  tends  to  Injure  the 
reputation  of  the  party,  to  throw  contumely,  or  to 
reflect  shame  and  disirrace  upon  him,  or  to  hold 
him  up  as  an  object  of  scorn,  ridicule  or  contempt 
And  the  words  will  be  understood  in  their  plain 
and  ordinary  import 

3.  Same— In  Form  of  Insinuation.— A  libel  may  be  in 
the  form  of  insinuation  as  well  as  of  positiTc 
assertion. 

*Libel— When  Innuendo  Unnecessary.- See  the  prin- 
cipal case  distinffuished  in  Johnson  v.  Brown,  IS  W. 
Va.  Ill,  112. 

If  plaintiff  does  not  declare  under  the  statute,  bia 
declaration  must  set  out  a  common -law  slander,  and 
if  the  words  charg-ed  do  not  amount  to  slander  they 
cannot  be  helped  by  the  innuendo.  Moseley  v.  Moss. 
6  Gratt  6S4. 

tSame— Language  Tending  to  Injure  Repntatloo.— In 
Chaffln  T.  Lynch.  83  Va.  118. 1  S.  £.  Rep.  80S,  the  court 
said:  "It  is  true  that  written  defamation  is  action- 
able at  common  l&w,  and  that  any  writing  is  Ubeloni 
which  tends  to  injure  the  reputation  of  a  person,  or 
to  render  him  odious  or  ridiculous.  ViUers  t. 
Monsley,  2  Wils.  403;  Adams  v.  LauwoA,  17  Grail,  tso;  4 
Min.  Inst  (1st  Ed.)  882." 
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4.  Save— Cue  at  Bar.— To  write  to  the  plaintiff—  As 
yon  will  make  considerable  by  beinff  summoned 
to  court,  I  would  advise  you  to  zo  and  pay  Oeorire 
Bowman  tbe  balance  you  owe  him  for  his  wild 
hoffs  yon  killed,"  is  libellous.  "I  hope  you  will 
stop  swearinsr  lies  about  the  trees,**  and  '*I  will 
close  this  letter  by  adTisinir  you  either  to  quit 
lyiuff  or  preach inir.  one,**  are  libellous. 

5.  Same— PaUlcatioa  of —Case  at  Bar.*— The  letter  con- 
Uininsr  the  libel  is  sent  sealed.  The  writer  after- 
wards states  in  the  presence  of  several  persons, 
that  he  had  ffot  W.  to  write  the  letter  for  him  and 
he  bad  signed  his  own  name  to  it,  and  kept  a  copy; 
and  states  the  contents  of  the  letter:  but  without 
producing  it  or  a  copy  of  it.  This  was  a  publica- 
tion of  the  libel. 

tf.  Same— Evidence— PlalntiffTs  Qood  Character.!— In 

an  action  for  libel,  the  plaintiff  may  introduce 

evidence  in  chief  on  his  freneral  ffood  character, 

before  the  defendant  has  introduced  any  evi- 
dence. 

251  *This  was  an  action  on  the  case  for 
a  libel  in  the  Circuit  court  of  Patrick 
county  broug'ht  in  November,  1857,  by  Wil- 
liam Lawson  against  Notley  P.  Adams. 
The  declaration  after  the  usual  colloquium 
set  out  the  latter  (omitting*  the  references 
to  the  defendant  and  plaintiff),  as  follow: 
**Mr.  William  Lawson,  I  understand  by 
one  of  the  grand  jury  (meaning  the  grand 
jury  that  presented  the  defendant  for  per- 
jury) that  you  appeared  before  the  jury 
(meaning  the  said  grand   jury)    and   made 

♦Same  PubUcatian  of.— See  the  principal  case  cited 
in  Grander  v.  Commonwealth,  78  Va.  814. 

tSaoM  — evidence- Plalntlfrs  Qood  Character. -In 
Shroyer  v.  Miller,  8  W.  Va.  101,  the  court  said :  "On 
this  question  (riffht  of  plaintiff  to  five  evidence  in 
chief  of  his  general  good  character)  very  much  con- 
flictof  decision  and  authority  is  found  in  the  earlier 
canes,  both  in  this  country  and  England.  It  is 
evident.  I  think,  however,  that  the  tendency  of  the 
Judicial  mind  of  this  country,  at  the  present  day,  is 
toward  the  admission  of  such  testimony;  and  in  the 
very  recent  case  of  Adams  v.  Law$on,  17  Oratt.  260,  it 
was  expressly  held  that  such  evidence  was  proper 
and  admissible.  As  a  question  of  practice  I  perceive 
no  objection  to  the  doctrine.** 

In  this  case  the  court  held  that  it  was  not  error  to 
permit  the  plaintiff  to  introduce  evidence  to  prove 
his  g^ood  character  even  though  it  had  not  been 
assailed  hy  the  defendant  nor  had  evidence  been 
introduced  by  him  to  impeach  IL  But  in  18  Am.  & 
Eng.  Enc.  Law  11(S,  it  is  said  that,  though  some 
cases  have  held  the  character  of  the  plaintiff  is 
always  in  issue  in  such  an  action  (i.  e.  libel  or  slander) 
and  therefore  he  may.  In  the  first  instance,  introduce 
evidence  to  show  it  to  be  good  (citing  the  principal 
case  as  authority),  yet  the  preponderance  of 
authority  supports  the  view  that  in  such  an  action, 
as  in  other  civil  actions,  the  good  character  of  the 
plaintiff  is  presumed  (citing  Shroyer  v.  Miller.  3  W. 
Va.  iiS8^  as  authority),  and  until  it  is  attacked  by  the 
defendant,  no  evidence  should  be  introduced  on 
behalf  of  the  plaintiff  to  show  that  his  character  or 
reputation  is  good:  but  that  such  evidence  is 
admis»»ible  when  the  good  character  of  the  plaintiff 
li  put  in  issue  by  the  pleadings  or  attacked  by 
evidence  or  otherwise  during  the  course  of  the 
triaL 


oath,  that  at  the  farthest  there  was  not 
more  than  eight  trees  cut  in  the  two  fields 
(meaning  thereby  the  two  fields  upon  the 
fences  around  which  the  plaintiff  swore 
that  not  more  than  eight  trees  had  been 
cut,  whereas  the  defendant  had  sworn  in  a 
former  prosecution  that  more  than  eight 
trees  were  cut  down  upon  said  fence),  and 
if  you  did,  you  swore — a  lie,  knowingly  and 
willfully ;  for  I  can  prove  that  there  was 
nine  on  one  field  and  seven  on  the  Under- 
wood field ;  though  I  was  not  surprised  at 
your  swearing  that,  after  your  swearing  as 
you  did  about  the  presentment  between 
Jerman  Lee  and  myself  while  I  was  absent 
from  home.  I  understand  that  the  voice  of 
the  church  was,  that  they  (meaning  the 
Baptist  church  of  which  the  plaintiff  was  a 
member)  would  as  leave  fellowship  stealing 
as  to  fellowship  old  Cox — (meaning  thereby 
an  old  Baptist  preacher  in  Carroll  county, 
Virginia) — the  way  he  acted  about  the  land, 
offering  to  sell  under  the  power  of  attorney 
in  the  name  of  James  Powell,  and  then 
bringing  suit  in  the  name  of  others,  making 
out  Powell's  claim  not  good  to  the  land  ;  and 
William  Conner  says  he  blames  you  more 
than  he  (meaning  said  Conner)  does  Cox. 
As  you  will  make  considerable  by  being 
summoned  to  court,  I  would  advise  you  to 
go  and  pay  George  Bowman  the  balance 
you  owe  •  him  (meaning  George  Bowman) 
for  his  (meaning  said  Bowman)   wild  hogs 

you  killed  (meaning  thereby  that  the 
252      *plaintiff  had   killed  and   stolen   said 

George  Bowman's  wild  hogs) ;  and 
the  four  you  killed  last  fall  I  believe  to 
belong  to  Abram  Adams  (meaning  thereby 
that  the  plaintiff  had  feloniously  stolen 
Abram  Adams'  hogs).  I  suppose  Abram 
(meaning  said  Abram  Adams)  is  able  to 
lose  his  (meaning  said  Adams' ^hogs),  but 
I  would  advise  you  to  go  and  pay  Bowman 
^meaning  said  George  Bowman),  as  he 
(meaning  said  Bowman)  is  a  poor  man.  I 
want  you  to  call  at  William  Bryant's  as  you 
go  home,  and  ask  him  (said  Bryant)  to  go 
and  show  you  the  number  of  trees  that  was 
on  the  Nauman  field,  as  Bryant  helped  to 
cut  them  (meaning  said  trees)  up,  and 
David  Lewis  helped  to  cut  them  down ;  and 
then  I  hope  you  will  stop  swearing  lies 
about  the  number  of  trees.  I  say  now,  as 
I  said  in  the  commencement  of  this  letter, 
that  if  you  swore  that  there  was  not  more 
than  eight  trees,  you  or  any  one  else  swore 
a  lie. 

**I  will  close  this  letter  by  advising  you 
either  to  quit  lying  or  preaching,  one 
(meaning  thereby  that  the  plaintiff,  al- 
though a  preacher  of  the  gospel,  had  been 
guilty  of  swearing  lies),  and  if  you  want  to 
know  how  you  stand  in  this  community,  I 
would  just  refer  you  to  Green  Conner,  as  he 
tore  down  an  advertisement  about  you,  so 
he  (meaning  said  Green  Conner)  told  me, 
as  I  suppose,  as  Green  (meaning  said  Green 
Conner)told  me  that  they  (meaning  authors 
of  the  said  advertisement)  charged  you  in 
that  (meaning  said  advertisement)  of  being 
a  hog  thief.  All  your  object  in  acting  as 
you  do  towards   me   is  just   to   run   me    to 
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costs,  and  I  disregard  it,  as  I  am  able  to 
bear  it. 

Yours,  Ac, 

Notley  P.  Adams." 
The  defendant  demurred  to  the  declaration 
on   the  g'round,   that  the  innuendoes, 

253  and  averments  of   facts  by   *way   of 
innuendoes,    were  not   sanctioned   by 

the  words  of  the  letter  itself,  or  any  facts 
and  circumstances  averred  by  way  of  col- 
loquium or  inducement.  He  also  pleaded 
**not  guilty." 

Upon  the  hearing,  the  court  overruled  the 
demurrer;  and  on  the  trial  the  jury  found 
for  the  plaintiff  eight  hundred  and  ninety- 
one  dollars  damages;  for  which  the  court 
rendered  a  judgment.  To  this  judgment 
Adams  obtained  a  writ  of  error  from  a 
judjg^e  of  this  court. 

On  the  trial  the  defendant  filed  two  bills 
of  exception  to  opinions  of  the  court  over- 
ruling his  motions  to  exclude  evidence 
offered  by  the  plaintiff. 

1st.  The  plaintiff  offered  in  evidence  to 
the  jury  as  the  libel  for  the  publication  of 
which  this  action  was  brought,  the  letter 
which  is  set  out  in  the  declaration. 

He  proved  by  a  witness  that  previous  to 
the  institution  of  this  suit  the  said  letter 
was  delivered  to  him  by  the  defendant, 
folded  up  and  sealed,  so  as  to  conceal  the 
contents  from,  observation,  and -requested 
the  deponent  to  deliver  said  letter  to  the 
plaintiff,  but  that  the  defendant  did  not  in- 
form the  witness  of  the  nature  of  the  con- 
tents of  said  letter ;  and  that  in  compliance 
with  said  request  of  the  defendant  the  wit- 
ness did  deliver  the  said  letter,  so  sealed 
and  folded,  into  the  hands  of  the  plaintiff. 
It  was  also  proved  by  anpther  witness,  that 
the  signature  to  the  letter  was  in  the  hand- 
writing of  the  defendant.  And  thereupon 
the  letter  was  permitted  to  be  read  to  the 
junr  without  objection. 

The  plaintiff  then  introduced  another 
,  witness,  William  Conner,  who  testified  that 
some  time  in  the  summer  of  1857  the  de- 
fendant told  the  witness,  in  the  presence  of 
other  persons,  that  he  had  sent  a  letter  to 
the  plaintiff;  that  he  had  got  a  certain 
Thomas  B.  Woolwine  to  write  the  said  let- 
ter for  him,  and  that  he,  the  defendant,  had 
signed  his  own  name  to  it,  and  that  he 

254  had  kept  a  copy  *of  the  letter ;  that  at 
the   same   time   defendant    stated   to 

witness  the  contents  of  the  letter,  without 
however  producing  or  exhibiting  the  letter, 
or  the  cop3'  of  it.  The  witness  was  then 
asked  by  the  plaintiff's  counsel  to  state  to 
the  jury  what  the  defendant  had  so  informed 
him  were  the  contents  of  the  letter,  but 
the  defendant  by  counsel  objected  to 
the  witness  being  allowed  to  make  said 
statement  to  the  jury;  which  objection 
was  overruled  by  the  court,  and  the  witness 
was  allowed  to  proceed  with  the  statement 
thus  called  for  from  him ;  when  the  witness 
stated  that  he  did  not  recollect  sufBciently 
what  the  defendant  said  were  the  contents 
of  the  letter  to  state  them  to  the  jury,  but 
that  at  a  former  term  of  this  court  he  was 
a  member  of  the  grand  jury,  and  the  grand 


jury  were  engaged  during  its  session  in 
inquiring  into  the  facts  connected  with  the 
delivery  of  a  letter  to  the  plaintiff  by  the 
defendant,  with  a  view  to  the  finding  of 
an  indictment  against  the  defendant  for 
libel,  and  that  on  that  occasion  a  letter 
from  the  defendant  to  the  plaintiff  was 
proved  and  read,  and  that  the  contents  of 
that  letter  were  in  substance  the  same  with 
the  statement  made  by  the  defendant  of  the 
contents  of  the  letter,  which  he  said  he  had 
caused  to  be  written  to  the  plaintiff  by 
Woolwine  as  above  stated.  The  witness 
was  then  shown  by  the  plaintiff's  counsel 
the  letter  above  set  forth,  which  was  read 
in  evidence  to  the  jury  in  this  suit,  and 
asked  to  inspect  it,  and  say  whether  it 
was  the  same  letter  he  had  heard  read  be- 
fore the  grand  jury;  and  after  inspecting 
it,  the  witness  stated  that  it  was  the  same 
letter.  To  the  admission  of  all  which  state- 
ments of  the  said  witness  in  regard  to  the 
contents  of  said  letter  and  the  corre- 
spondence in  substance  with  the  witness' 
recollection  of  the  statements  made  by  the 
defendants  to  him  of  the  contents  of  the 
letter  he  had  caused  to  be  written  by  Wool- 
wine, the  defendant  by  connael 
255  objected,  but  his  objections  *were 
overruled  by  the  court,  and  the  testi- 
mony was  permitted  to  be  given  to  the 
jury. 

2d.  After  the  plaintiff  had  introduced  the 
evidence  referred  to  in  the  first  bill  of  ex- 
ceptions, and  before  the  defendant  had  in- 
troduced any  testimony,  the  plaintiff  offered 
evidence  to  prove  his  general  good  charac- 
ter, which  was  objected  to  by  the  defendant 
as  not  competent;  but  the  court  overruled 
the  objection,  and  admitted  the  testimony; 
and  the  plaintiff  was  allowed,  before  the 
introduction  of  any  testimony  by  the  de- 
fendant, to  introduce  a  number  of  witnesses, 
by  whom  it  was  proved,  that  previous  to 
the  publication  of  the  libel  aforesaid,  the 
plaintiff's  general  character  for  truth  and 
honesty  was  good. 

Barly,  for  the  appellant. 
Tucker,  for  the  appellee. 

JOYNES,  J.  The  first  question  to  be 
decided  in  this  case  is  that  which  arises 
upon  the  demurrer  to  the  declaration.  The 
ground  of  demurrer  assigned  in  the  petition 
is,  that  the  innuendoes  give  a  mean- 
ing to  the  letter  upon  which  the  action  is 
founded  which  its  language  does  not  au- 
thorize. But  we  need  not  trouble  ourselves 
with  this  question.  Where  the  writing  on 
its  face  relates  to  the  plaintiff,  and  the 
words  are  libellous  in  themselves,  the  in- 
nuendo is  unnecessary  and  may  be  rejected 
as  surplusage.  4  Rob.  Prac.  733,  and  cases 
cited.     I  think  this  is  a  case  of  that  sort. 

It  is  not  necessary  to  constitute  a  libel 
that  the  writing  should  contain  the  imputa- 
tion of  an  offence  which  may  be  indicted 
and  punished.  It  is  sufficient  if  the  lan- 
guage tends  to  injure  the  reputation  of  the 
party,  to  throw  contumely,  or  to  reflect 
shame  and  disgrace  upon  him,  or  to  hold 
him    up  as    an    object    of   scorn,    ridicule 
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256  or   »contempt.      And   the   Court   will 
understand  the  words  of  the  writing  as 

they  would  generally  be  understood  by  the 
rest  of  mankind,  or  as  we  ourselves  would 
understand  them  out  of  court :  that  is  to  say, 
according-  to  their  plain  and  ordinary  im- 
port. These  are  familiar  and  well  settled 
principles.  Vide  1  Am.  L^ead.  Cases  132 
136;  Ibid  152-161. 

Thus  construed,  the  letter  contains  at 
least  two  express  charges  against  the  plain- 
tiff of  a  libellous  character.  He  is  charged 
with  killing  wild  hogs  belonging  to  two 
other  persons,  which  he  is  advised  to  pay 
for.  We  cannot  fail  to  understand  by  this 
that  the  hogs  were  killed  under  such  cir- 
cumstances as  made  the  killing  improper 
and  unlawful.  He  is  also  charged  with 
pursuing  a  course  of  conduct  towards  the 
defendant  with  no  other  motive  than  to  run 
him  to  costs,  which  plainly  imports  that 
the  conduct  was  improper  and  unjust,  and 
that  the  plaintiff  was  actuated  by  a  wicked 
and  malicious  motive. 

But  it  is  not  necessary  to  make  a  writing 
libellous  that  the  imputation^  should  be 
made  in  the  form  of  positive  assertion.  It 
is  equally  so  if  they  are  expressed  in  the 
form  of  insinuation,  provided  the  meaning 
is  plain.  2  Saund.  PI.  &  Evid.  900-902;  1 
Am.  Lead.  Cases  156;  Cooke  on  Defama- 
tion, 4-5.  The  plaintiff  is  advised  to  **quit 
lying'*  and  to  **stop  swearing  to  lies," 
which  plainly  ,  imports,  according  to  the. 
common  accepikation  of  language,  that  he 
has  been  telling  lies  and  swearing  to  lies. 
He  is  further  told,  if  he  wants  to  know  how 
he  stands  in  the  community,  to  apply  to 
Green  Conner,  who  told  the  defendant  that 
he  tore  down  an  advertisement  about  the 
plaintiff,  in  which  the. defendant  supposes, 
as  Green  Conner  told  him,  that  the  plaintiff 
was  charged  with  being  a  hog  thief.  What 
is  this  but  an  imputation  that  the  plaintiff 
has  been  posted  as  a  hog  thief,  or,  at  least, 
that  the   defendant   had  been  told  so 

257  by  Green  Conner?    *The  letter  is,  on 
its  face,  addressed  to  L/awson,  so  that 

every  imputation  in    it   applies   plainly   to 
him. 

The  Circuit  court,  therefore,  did  not  err 
in  overruling  the  demurrer. 

The  next  question  is,  whether  .the  evi- 
dence set  forth  in  the  first  bill  of  exceptions 
was  properly  admitted.  After  proving  that 
the  defendant  delivered  the  letter  to  a  wit- 
ness, folded  up  and  sealed,  and  requested 
him  to  deliver  it  to  the  plaintiff,  which  he 
did;  and  after  the  letter  had  been  read  to 
the  jury,  the  plaintiff  introduced  another 
witness,  who  testified  that  the  defendant 
stated  to  him,  in  the  presence  of  other  per- 
sons, thaK  he  had  sent  a  letter  to  the  plain- 
tiff; that  he  had  got  Thomas  B.  Woolwine 
to  write  the  letter  for  him,  and  that  he  (the 
defendant]  had  signed  his  own  name  to  it, 
and  kept  a  copy ;  and  that  the  defendant,  at 
the  same  time,  stated  to  the  witness  the 
contents  of  the  letter,  but  without  prodhc- 
ing  it,  or  a  copy  of  it.  Evidence  was  in- 
troduced tending  to  show  that  the  lettet  thus 


referred  to  was  the  one  on  which  the  action 
is  founded. 

This  evidence  was,  of  course,  offered  to 
prove  the  publication  of  the  libel,  and  the 
question  is  whether  it  was  admissible  for 
that  purpose.  To  constitute  a  publication 
it  is  not  necessary  that  the  contents  of  the 
writing  should  be  made  known  to  the  pub- 
lic generally.  It  is  enough,  it  is  said,  if 
they  are  made  known  to  a  single  person. 
Holroyd.  J.,  6  Kng.  C.  L.  R.  375.  They 
were  made  known  to  Woolwine,  who  wrote 
the  letter  at  the  request  of  the  defendant. 
The  defendant  adopted  and  sanctioned  what 
Woolwine  wrote  at  his  instance  and  request, 
and  if  the  defendant's  signature  to  the  letter 
was  necessary  to  render  the  act  complete, 
there  was  evidence  from  which  the  jury 
might  have  inferred  that  the  signature  was 
attached  in  the  presence  of  Woolwine.  My 
impression  is,  that  there  was  a  suffi- 
258  cient  publication  to  *Woolwine  stated 
in  this  evidence  to  maintain  the  ac- 
tion. The  subsequent  repetition  of  the 
contents  of  the  letter  was  undoubtedly  a 
publication.  In  the  case  de  libellis  famosis, 
5  Rep.  125,  it  is  said  that  publication  may 
be  **  verbis  aut  cantilenis,  as  when  the  libel 
is  maliciously  repeated  or  sung  in  the  pres- 
ence of  others."  In  Lamb's  case,  9  Rep. 
59,  it  is  said,  that  if  one  who  has.  read  a 
libel,  or  heard  it  read,  repeats  it,  or  any 
part  of  it,  in  the  hearing  of  others,  that  is 
a  publication.  In  Bac.  Abr.  Libel  B.  this 
is  laid  down  as  undisputed  law.  The  court 
did  not  err,  therefore,  in  receiving  the  evi- 
dence. 

After  the  plaintiff  had  given  evidence  as 
to  the  writing  and  publication  of  the  libel, 
and  before  the  defendant  had  introduced 
any  evidence,  the  plaintiff  offered  to  intro- 
duce evidence  to  prove  that  before  the 
publication  of  the  libel,  his  general  charac- 
ter for  truth  and  honesty  had  been  good. 
The  defendant  objected  to  the  admission 
of  this  evidence ;  but  the  court  overruled  the 
objection:  and  the  admi«sibility  of  this 
evidence  constitutes  the  only  remaining 
question  in  the  case. 

This  question  has  given  rise  to  much  dif- 
ference of  opinion  in  Bngland  and  in  this 
country.  In  England  the  question  appears 
to  be  unsettled.  The  only  cases  I  find  were 
cases  at  Nisi  Prius;  and  they  are  conflict- 
ing. In  King  v.  Waring  &  ux. ,  5  Esp.  R.  13, 
Lrord  Alvanley  allowed  the  plaintiff  to  give 
evidence  of  her  general  character,  before 
any  evidence  had  been  introduced  by  the  de- 
fendant. The  decision  was  put  on  the 
ground  that  the  general  character  of  the 
plaintiff  was,  in  some  respects,  in  issue, 
and  that  such  evidence  ought  to  be  received 
in  answer  to  the  slander.  Starkie  expresses 
the  opinion  that  the  plaintiff  must  rely  upon 
the  presumption  which  the  law  makes  in 
favor  of  the  goodness  of  his  character ;  and 
that  he  cannot,  therefore,  give  evidence  to 

firove  his  character  to  be  good  until  it 
^7        has  been  assailed  by  evidence  on  the 
part   of  the  defendant.     2  Stark.  Ev. 
218.     The  case  which    is   usually  cited  as 
showing   that   in   England   the  plaintiff  is 
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not  allowed  to  give  evidence  in  chief  to 
prove  his  general  character,  is  the  decision 
of  Chief  Justice  Abbott  in  Cornwall  v. 
Richardson,  Ry.  &  Mood.  305  (21  Eng.  C. 
Lf,  R.  446).  But  that  decision  appears  to 
have  been  placed  upon  the  doctrine  that 
the  defendant  is  not  at  liberty  to  introduce 
evidence  to  impeach  the  general  character 
of  the  plaintiff;  a  doctrine  which  was  con- 
demned by  this  court  in  McNutt  v.  Young, 
8  Leigh  542. 

It  is  not  necessa^  to  make  any  further 
reference  to  the  English  cases,  as  they 
afford  no  material  aid  in  the  solution  of  the 
question. 

In  this  country  the  cases  are  conflicting. 
Many  of  them  are  collected  in  1  Am.  Lead. 
Cases  207.  Cases  are  there  cited  from  Con- 
necticut and  South  Carolina,  in  which  the 
right  of  the  plaintiff  to  give  evidence  in 
chief  as  to  his  general  character  is  main- 
tained. To  these  may  be  added  a  recent 
case  in  North  Carolina,  in  which  the  same 
doctrine  was  held  upon  full  consideration. 
Sample  v.  Wynn,  Busbee  Law  R.  319. 
These  cases  proceed  upon  the  ground  that, 
from  the  nature  of  the  case,  the  general 
character  of  the  plaintiff  is  involved  in  the 
issue,  or  more  properly  in  the  trial  of  the* 
issue,  in  every  such  action.  Greenleaf  says, 
that  in  actions  of  slander  (and  the  same 
reason  applies  to  libel),  it  is  well  settled, 
that  the  plaintiff's  general  character  is  in- 
volved in  the  issue,  and  that,  therefore, 
evidence  showing  it  to  be  good  or  bad,  and 
consequently  of  much  or  little  value,  may 
be  offered  on  either  side  to  affect  the  amount 
of  damages."    2  Greenl.  Evid.  {  275. 

This  precise  question  has  never  been  de- 
cided by  this  court.  But  in  McNutt  v. 
Young,  8  Leigh  542,  it  was  held  that 
though,  strictly  speaking,  the  general 
260  character  *of  the  plaintiff  was  not 
within  the  issues,  yet  it  was  involved 
in  the  trial  of  the  issues,  because  it  was 
necessary  to  be  considered  with  reference 
to  the  quantum  of  damages.  Hence  a  man 
of  bad  character  is  not  entitled  io  recover 
as  much  as  a  man  of  good  character.  Upon 
this  ground  it  was  held  that  the  defendant 
was  entitled,  in  mitigation  of  damages,  to 
give  evidence  of  the  general  bad  character 
of  the  plaintiff  in  reference  to  the  subject 
matter  of  the  slander.  The  reasoning  of 
the  judges  in  that  case,  and  the  decision  in 
the  subsequent  case  of  Lincoln  v.  Chris- 
man,  10  Leigh  338,  seem  to  show  that  the 
defendant  will  not  be  confined  to  the  char- 
acter of  the  plaintiff  in  reference  to  the 
particular  subject  of  the  slander. 

it  being  thus  important  to  the  decision  of 
the  case  that  the  jury  should  hear  evidence 
as  to  the  character  of  the  plaintiff,  either 
generally  or  in  reference  to  the  particular 
subject  matter  of  the  slander  or  libel,  can 
any  good  reason  be  assigned  why  it  should 
depend  on  the  option  of  the  defendant 
whether  they  shall  hear  such  evidence  or 
not?  Such  a  one-sided  rule  would  not  be 
fair  and  equal  as  between  the  parties,  would 
often  defeat  the  justice  of  the  case,  and 
might  operate  great  hardship  upon  a  plain- 


tiff who  is  unknown  to  the   jury.     The  de- 
fendant  would   not  open   the  door  by  an 
attack  on  his  character,  and  he   would  not 
be   allowed    to    sustain    it    by    evidence  in 
chief.     It   does   not   appear  to   me  to  be  a 
satisfactory  answer  to  say,  that  the  plain- 
tiff ought   to   stand   upon  the   presumption 
which    the   law    makes,    in   the  absence  of 
evidence  to  the  contrary,  that  his  character 
is  good.     Why  should  the  plaintiff  be  com- 
pelled to  rely  upon  such  a  general  presump- 
tion,   when    he   offers   to    prove     that  the 
presumption,  in  his  particular  case,    is  in 
accordance  with  the  fact?    And  what  right 
has  the  defendant  to  complain,  since  the  evi- 
dence is  only  offered  to  establish  with 
261      more  *certainty  what  the   law  would 
presume  to  be  true  in   the  absence  of 
all  evidence?    I  am  not  aware  of  any  case 
in  which  a  mere   presumption   that  a   fact 
exists,  which   is  liable   to  be   rebutted,  is 
held  to  preclude  a  party  in  whose  favor  the 
presumption    is    made     from    introducing 
evidence  to  prove  that  the  fact  is  really  so. 
And  besides,  the  character  of  the   plaintiff 
is  always  impeached  when  the  slander  or 
libel  imputes  crime  or  moral  delinquency, 
and  the  charge  moreover  may  proceed  from 
a  person  whose  known  position  and  charac- 
ter give  it  weight  with  the  jury. 

I  think,  therefore,  that  the  evidence 
offered  by  the  plaintiff  in  this  case  was 
properly  received.  Such  evidence  was  ad- 
mitted in  Lincoln  v.  Chrisman,  above  cited, 
and  there  was  no  intimation  by  any  of  the 
judges  of  this  court  that  it  was  not  admis- 
sible. Indeed  the  language  used  by  Judge 
Parker  in  that  case,  and  by  Judge  Brocken- 
brough  and  Judge  Tucker  in  McNutt  ▼. 
Young,  seems  strongly  to  indicate  that  they 
would  have  held  such  evidence  admissible, 
if  the  question  had  been  before  them. 

I  am  of  opinion  to  affirm  the  judgment. 

The  other  judges  concurred  in  the  opin- 
ion of  Joynes,  J. 

Judgment  affirmed. 


*White  V.  Dobson  &  al. 

January  Term,  1807,  Richmond. 
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I.  Contract  for  5sle  of  Land— Specific 
When  Purchaser  May  File  Bill  for.— When  a  Tendor 
of  land  lias  notified  Uie  pnrchaser  that  he  will 
not  fulfill  the  contract  the  purchaser  may  file  a 
bill  for  a  specific  execution  of  it  without  makincr  a 
tender  to  the  vendor  of  the  securities  provided 
for  therein. 

a.  3ame— Same— Defective  Title.*— There  beinr  two 
parcels  of  land  embraced  in  the  contract  each  at 
a  specific  price,  if  the  vendor  can  make  a  good  titie 
to  but  one  parcel  the  vendee  Is  entitled  lo  have 
a  conveyance  of  that  parcel,  if  he  will  pay  the  stip- 
ulated price  of  that  parcel,  and  accept  it  in  full  sat- 
isfaction of  the  contract 

3.  5ame—5ame— Rents,  etc.— interest.— The  vendee  is 
entitled  to  have,  if  he  elects  it  an  account  of  the 
rents,  issues  and  profits  of  the  land,  and  to  have 

*See  foot-note  to  Qriffln  v.  Cunniuffham.  19  Oratu 
671. 
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tbem  set  off  airainst  tbe  purchase  money:  or  if 
he  elects  to  waire  an  account,  he  shall  not  pay 
interest  on  the  purchase  money. 

This  was  a  suit  for  the  specific  perform- 
ance of  a  contract  for  the  sale  of  two  tracts 
of  land  in  the  county  of  Gloucester,  brought 
by  Samuel  C.  White,  of  York  county, 
against  William  Dobson  and  Joel  Hayes. 
The  subpoena  was  issued  and  served  on  the 
4th  of  March,  1859.  The  plaintiff  in  his 
bill  stated  that  on  the  20th  of  January,  1859, 
he  had  entered  into  an  agreement  with 
Wm.  Dobson,  under  the  hands  and  seals 
of  the  parties,  by  which  Dobson  had  sold  to 
the  plaintiff  two  tracts  of  land  in  the  county 
of  Gloucester,  upon  terms  which  he  sets 
out.  That  the  plaintiff  had  at  all  times 
been  willing  and  ready  to  carry  the  agree- 
ment into  execution,  and  had  repeatedly 
applied  to  Dobson  for  that  purpose ;  but  that 
Dobson,  without  any  sufficient  reason 

263  therefor,  refuses  to  *comply  with 
said  agreement  on  his  part,  and  de- 
clares that  he  will  not  execute  the  same. 
He  makes  Dobson  and  Joel  Hayes,  who  he 
understands  has  a  lien  on  the  land,  parties 
defendants,  and  prays  for  a  specific  perform- 
ance ;  and  for  general  relief. 

Dobson  answered  the  bill.  He  says  it  is 
untrue  as  stated  in  the  bill  that  he  refused, 
at  the  time  the  process  was  issued  in  the 
cause,  to  carry  out  the  contract.  On  the 
contrary,  he  says  that  before  the  process 
in  the  cause  was  issued  he  notified  the 
plaintiff  that  he  was  ready  to  execute  the 
contract  as  far  as  he  could  do  so  on  his 
part;  and  the  plaintiff  was  fully  aware  of 
the  fact.  That  the  plaintiff  has  wholly 
failed  to  do  and  perform  his  obligations, 
under  the  said  contract;  and  having  so 
failed,  the  defendant  insisted  that  he  was 
absolved  from  it. 

The  contract  which  was  exhibited  with 
the  bill,  states  that  Dobson  had  sold  to 
White  one  undivided  half  of  a  tract  of  two 
hundred  and  five  acres,  describing  the  land, 
at  $1,742.50,  payable  in  one,  two  and  three 
years,  to  be  secured  by  mortgage  on  the 
land,  with  interest  from  the  date  of  the 
contract,  free  from  all  lawful  claims  upon 
it ;  and  also  another  tract  of  six  acres,  at 
the  price  of  $550,  payable  on  the  1st  of 
January,  1860.  And  they  bound  themselves 
to  each  other  in  the  sum  of  $500  for  the 
faithful  ]>erformance  of  the  contract. 

The  plaintiff  introduced  evidence  to  prove 
that  in  February,  the  parties  and  John  T. 
Dobson,  the  owner  of  the  other  half  of  the 
larger  tract,  with  a  Purveyor,  came  to  the 
house  of  the  witness  to  divide  the  land, 
when  Wm.  Dobson  said  to  White  that  he 
(Dobson)  would  pay  the  forfeit  rather  than 
White  should  have  the  land.  He  also  intro- 
duced another  witness  who  stated  that  at 
the  request  of  White,  the  witness  did,  about 
the  8th  of  February,  deliver  to  Dobson  a 
letter  from  White,  in  which  he  stated  that 
he  wished  to  settle  the  contract  ami- 

264  cably,  and  was  *ready  on  his  part  to 
comply  with   it ;  and  informing  Dob- 
son if  he  did  not  comply,    White   would   be 


under  the  disagreeable  necessity  of  insti- 
tuting a  suit  to  enforce  the  contract.  And 
that  Dobson  upon  reading  the  notice  de- 
clared to  the  witness,  that  he  would  not 
comply  with  the  contract ;  and  that  White 
might  bring  a  suit  to  enforce  it  as  soon  as 
he  pleased. 

The  defendant  introduced  a  witness,  who 
stated  that  on  the  28th  of  February  Dobson 
informed  him  that,  on  mature  considera- 
tion, he  had  made  up  his  mind  to  comply 
with  the  contract  between  himself  and 
White,  for  the  sale  of  the  two  tracts  of  land ; 
and  as  White  and  himself  had  had  some 
difference  about  it  he  wished  the  witness  to 
go  with  him  to  see  White.  That  the  next 
morning,  the  first  of  March,  they  went  to- 
gether to  White's  house  in  York  county. 
When  they  arrived  there  they  were  told  by 
a  son  of  White,  that  he  had  gone  to  Wil- 
liamsburg, but  he  was  expected  to  be  at 
home  by  dinner  time.  That  they  remained 
until  late  in  the  evening,  when  witness,  at 
the  request  of  Dobson,  wrote  a  note  to 
White,  which  was  signed  by  Dobson,  stating 
that  he  had  been  there  to  see  him  but  could 
not;  he  therefore  took  this  method  of  in- 
forming him  that  he  was  willing  and  ready 
to  comply  with  the  contract ;  and  request- 
ing White  to  come  over  to  Dobson 's  house 
the  next  day,  or  as  early  as  possible,  to  exe- 
cute his  bonds  for  the  purchase  money ;  and 
that  he,  Dobson,  would  at  the  same  time 
execute  the  deeds  for  the  land.  This  note 
was  directed  to  Samuel  C.  White,  and  left 
with  his  son,  at  the  residence  of  Samuel  C. 
White ;  and  the  son  said  he  would  deliver 
it  to  his  father  as  soon  as  he  returned  home. 

The  cause  came    on  to   be   heard  at  the 

August   term   of   the   court  for   1860,  when 

the   court  dismissed  the    bill,    with  costs. 

And  thereupon  White  applied  to  this  court 

for  an  apx)eal,  which  was  allowed. 

265         *I*yon8,  for  the  appellant. 
Seawell,  for  the  appellee. 

JOYNES,  J.,  delivered  the  opinion  of 
the  court : 

The  court  is  of  opinion  that  there  is  no 
sufficient  evidence  that  the  appellant,  before 
the  filing  of  his  bill  in  this  case,  received 
notice,  as  allegM  in  the  answer  of  the  ap- 
pellee William  Dobson,  of  the  willingness 
of  the  said  appellee  to  fulfill  on  his  part, 
the  contract  in  the  bill  mentioned.  And  as 
the  said  appellee  had  notified  the  appellant 
of  his  intention  not  to  .fulfill  the  said  con- 
tract, the  court  is  further  of  opinion  that 
the  appellant  was  entitled  to  file  his  bill  for 
a  specific  execution  of  the  said  contract 
without  making  a  tender  to  the  said  appel- 
lee of  the  securities  provided  for  therein ; 
and  that  therefore  the  decree  of  the  Circuit 
court  dismissing 'the  bill  of  the  appellant 
is  erroneous.  Therefore  it  is  adjudged  and 
ordered,  that  the  said  decree  be  reversed 
and  annulled,  and  that  the  appellee  William 
Dobson  pay  to  the  appellant  his  costs  by 
him  expended  in  the  prosecution  of  his  ap- 
peal aforesaid  here. 

And  this  court  proceeding  to  render  such 
decree   as   the   said   Circuit  court  ought  to 
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have  renc'ered,  it  is  further  adjudged  and 
ordered,  that  it  be  referred  to  one  of  the 
commissioners  of  the  court  to  inquire  and 
report  whether  a  good  title  in  fee  simple 
can  be  made  to  the  appellant  to  the  two 
parcels  of  land  in  the  said  contract  men- 
tioned, or  to  either  of  them,  with  the 
character  and  amount  of  any  liens  or  in- 
cumbrances that  may  exist  on  the  same  or 
either  of  them,  and  also  to  take  an  account, 
if  the  appellant  shall  desire  it,  of  the  rents, 
issues  and  profits  of  the  said  parcels  of 
land,'  respectively,  since  the  date  of  the 
said  contract,  with  any  matters  specially 
stated  deemed  pertinent  by  himself  or  re- 
quired by  any  party  to  be  so  stated. 

And  if,  upon  the  coming  in  of  said 

266  report,  it  shall  be  ^ascertained  that  a 
good  title  as  aforesaid  can  be  made  to 

the  said  two  parcels  of  land,  or  that  a  good 
title  as  aforesaid,  can  be  made  to  either 
one  of  the  said  parcels,  and  not  to  the  other, 
then  the  court  is  further  of  opinion,  that 
the  said  Circuit  court  should  make  a  decree 
requiring  the  said  appellee  William  Dobson, 
by  a  day  to  be  fixed  by  said  decree,  to  con- 
vey to  the  appellant,  by  deed  with  general 
warranty  duly  executed  and  authenticated 
for  recordation,  and  duly  stamped  accord- 
ing to  the  act  of  congress,  the  said  two  par- 
cels of  land,  or  that  one  to  which  a  good 
title  can  be  made,  in  case  a  good  title  can- 
not be  made  to  both,  provided  that,  in  the 
latter  case>  the  appellant  shall  elect  to  take 
a  decree  for  that  parcel  alone,  in  full  satis- 
faction of  the  contract,  upon  payment  by 
the  appellant  to  the  said  appellee  William 
Dobson,  of  the  money  stipulated  by  the  said 
contract  to  be  paid  for  the  land  so  to  be 
conveyed,  with  interest  thereon  according 
to  the  terms  of  said  contract,  after  deduct- 
ing therefrom  what  shall  be  found  to  be  due 
from  the  said  appellee  for  the  rents,  issues 
and  profits  of  the  land  so  to  be  conveyed; 
which  shall  be  applied  to  the  reduction  of 
the  purchase  money  at  the  end  of  each  year : 
or  if  the  appellant  shall  elect  to  waive  an 
account  of  rents,  issues  and  profits,  then 
upon  payment  by  the  appellant  to  the  said 
appellee  of  the  principal  money  stipulated 
by  the  said  contract  to  be  paid  for  the  land 
so  to  be  conveyed,  without  interest ;  in 
which  decree  the  said  Circuit  court  should 
make  provision  in  such  manner  as  may  seem 
best,  for  the  satisfaction  of  any  liens  or 
incumbrances  that  may  be  found  to  exist 
upon  the  land  so  to  be  conve3'ed.  And  that 
in  case  the  said  appellant  shall,  upon  the 
tender  of  such  deed,  pay  the  money  so  to  be 
paid  by  him,  or  in  case  no  title  can  be 
made  as  aforesaid,  then,  in  either  of  said 
cases,  the  said  Circuit  court  should  decree 
the  costs  in  said  court  to  be  paid  by  the 
the   said    appellee    William    Dobson. 

267  *And  the  court  is  further  of  opinion, 
that   in   case     the    appellant   should, 

upon  the  tender  of  the  conveyance  afore- 
said, fail  to  pay  the  money  to  be  paid  by 
him,  the  said  Circuit  court  should  dismiss  the 
bill  of  the  appellant,  and  should  decree  that 
he  pay  to  the  said  appellee  William  Dobson 
the  costs  of  the  suit  in  said  Circuit   court, 


together  with  the  costs  and  expenses  attend- 
ing the  execution  of  the  said  conveyance, 
including  the  value  of  the  stamps  thereon. 
And  the  cause  is  remanded  to  the  said 
Circuit  court  for  further  proceedings  to  be 
had  therein,  according  to  the  principles 
of  the  foregoing  opinion  and  decree. 

Decree  reversed. 


268  ^Smith's  Ex'or  v.  Smith  &  als. 

January  Term,  1887.  Ricbmond. 

I.  Wills— Residuary  Clause-Construction  of.*— "AU 
tlie  rest  and  residue  of  my  estate  which  may  at 
any  time  come  to  the  hands  of  my  executor,  either 
from  the  lapsing  of  the  aforesaid  leffacles  or  other- 
wise,** held,  upon  a  consideration  of  the  whole 
will  and  snrroundinir  ctrcnmstances,  to  include 
the  testator's  real  estate. 

a.  Same— Legacies  Chaiveable  on  Real  Estate,  t—l/era- 
cles  held  to  be  made  good  ont  of  the  real  esute 
if  the  personal  estate  is  not  sufficient. 

This  was  a  bill  filed  in  the  Circuit  court 
of  Alexandria  county,  in  August,  1855,  by 
Richard  C.  Smith,  executor,  trustee,  devisee 
and  legatee  of  Hugh  C.  Smith  deceased,  to 
obtain  a  construction  of  the  will  of  his  tes- 
tator. The  heirs,  devisees  and  legatees  of 
Hugh  C.  Smith  were  made  parties  defend- 
ants to  the  suit.  The  will  bears  date  on 
the  25th  of  July,  1854,  and  was  admitted  to 
probate  in  the  County  court  of   Alexandria 

•Wills— Residuary  Clause.— In  Gallagher  t.  Rowan, 
86  Va.  827. 11  S.  E.  Rep.  ISl.  the  conrt  said  :  "When 
a  man  makes  his  will,  the  presumption,  as  already 
remarked,  is  that  he  intends  thereby  to  dispose  of 
his  whole  estate,  especially  where  the  'will  contains 
a  general  residuary  clause,  and  hence  very  stronr 
and  special  words  are  required  to  show  that  the 
testator  intended  the  residuary  bequest  to  hare  a 
limited  effect,  and  thus  to  rebut  the  presumpti<m 
in  favor  of  the  residue.  Smith's  Ex'or  v.  Smith,  17 
Gratt.  2«B  ;  2  Jarm.  Wills,  768," 

tSame— Legacies— Chargeable  on  Real  Estate.— In 
Wood  v.  Sampson.  25 Gratt.  848,  the  court  said  :  "One 
of  the  rules  or  canons  of  construction  is,  that  where 
there  is  a  g^eneral  gift  of  legacies,  and  then  the 
testator  gives  the  rest  and  residue  of  his  property 
real  and  personal,  the  legacies  are  chargeable  upon 
the  realty.  It  Is  considered  that  the  testator.  In 
blending  his  real  and  personal  estate  into  a  com- 
mon fund,  plainly  Indicates  his  purpose  to  make  no 
distinction  between  them.  And  as  there  is  no  pre- 
vious devise  of  any  portion  of  the  real  estate,  the 
residue  can  only  mean  what  remains  after  satisfy- 
ing the  legacies.  This  is  the  established  doctrine  of 
the  English  courts:  is  almost  universally  recognised 
in  this  country  ;  and  was  acted  on  by  the  court  in 
Crouch  V.  Davis'  Ex'or,  28  Gratt.  62,  where  the 
authorities  are  cited.  See  Greeville  v.  Brown,  7 
House  of  Lords  Cases  688 :  3mUh*9  Ex*or  r.  SwUK 
rj  Qratt.  pes." 

See  also.  Crouch  v.  Davis,  83  Gratt.  62,  and/oot-a^te. 

Same— Rules  of  Construction— When  They  Do  Not 

Apply.— In  Withers  v.  Sims,  80  Va-  661.  the  coart 
cited  the  principal  case  and  Tebbs  v.  Duval,  17  Gratt. 
361,  as  authorizing  the  proposition  that  general 
rules  of  construction  as  to  wills  cannot  apply  when 
a  contrary  intention  appears  in  the  will. 
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county,  on  the  9th  of  August,  1854.  As 
almost  every  part  of  the  will  is  referred  to 
in  the  opinion  of  the  judge  as  bearing  upon 
the  construction  of  the  instrument,  it  is 
here  given  at  length. 

I,  Hugh  Charles  Smith  of  Alexandria, 
Virginia,  do  make  this  my  last  will  and 
testament,  hereby  revoking  all  others  at 
any  time  by  me  heretofore  made. 

I  give,  devise  and  bequeath  to  my  beloved 
niece  Mary  Jane  Smith  (who  for  some  time 
past  has  resided  in  my  family),  all  my 
stock  in  the  fire  insurance  company  of  Al- 
exandria, also  all  my  household  and  kitchen 
furniture,  including  beds,  linen,  plate,  &c., 
together  with  all  my  books  and  parlor  or- 
naments  and    wine.      I    desire    that 

269  *the8e  shall    be    handed   over    to  her 
without    inventory  or  appraisement; 

hut  should  it  become  necessary  that  they 
should  be  valued,  I  would  estimate  them  at 
eighteen  hundred  or  two  thousand  dollars. 
To  my  friend,  the  Rev.  Joseph  R.  Wheeler, 
I  give  and  devise  the  sum  of  two  hundred 
dollars.  To  my  servant  Addison  Webster, 
when  he  attains  his  freedom,  the  sum  of 
one  hundred  dollars,  recommending  him  to 
place  it  in  the  savings  bank  until  he  can 
use  it  profitably.  I  would  recommend  him 
also  to  seek  £riberia  as  his  home.  I  give 
and  devise  to  my  friend  J.  P.  Mi  Hedge  of 
Boston,  and  to  my  brother  Richard  C. 
Smith,  the  sum  of  twelve  thousand  dollars 
upon  trust,  to  invest  the  same,  and  to  apply 
the  proceeds,  or  so  much  thereof  as  may  be 
necessary,  for  the  support  and  maintenance 
of  my  son  H.  Charles  Smith,  now  at  the 
school  for  the  feeble-minded  at  Boston ;  and 
should  there  be  any  surplus  from  the  income 
from  the  said  twelve  thousand  dollars,  after 
paying  for  the  support  and  maintenance  of 
my  said  son,  and  affording  him  every  nec- 
essary comfort,  and  defraying  the  expenses 
of  the  trust,  they  will  be  authorized,  and  I 
direct  them  to  use  the  same  sum  from  time 
to  time,  or  so  much  thereof  as  may  be  nec- 
essary, in  defraying  the  traveling  expenses 
of  any  of  my  sisters  who  may  from  time 
to  time  desire  to  visit  my  said  son  H. 
Charles.  Any  surplus  of  the  income  not 
expended  as  above  directed,  will  be  added 
to  the  principal,  and  re-invested  by  the 
trustees  upon  the  trust  above  mentioned.  I 
desire  that  full  and  ample  allowance  be 
made  for  my  said  son ;  and  if  the  fund  here 
set  aside  should  prove  to  be  insufficient  for 
the  purpose  of  his  support  and  maintenance, 
I  direct  my  executor  to  make  up  and  provide 
for  the  deficiency  out  of  the  residue  of  my 
estate.  Upon  the  death  of  my  said  son  H. 
Charles,  I  give  and  devise  the  said  twelve 
thousand  dollars  and  the  unexpended  in- 
crease thereof,  to' the   children  of  my 

270  '^deceased  wife's  brothers  and  sisters, 
viz:    to    the     childi:en    of    Archibald 

Keightly,  Elizabeth  Job,  Wm.  T.  Keightly 
and  Mary  Smith  deceased,  or  their  heirs ; 
and  in  making  a  division  of  the  fund,  each 
family  shall  receive  an  equal  share.  I 
solicit  my  friend  J.  P.  Mi  Hedge  and  my 
brother  Richard  C.  Smith  to  act  as  trustees 
in   this   case,    and  request  that  no  security 


shall  be  required  of  them.  Should  the  in- 
vestment of  the  said  twelve  thousand  dol- 
lars not  be  made  by  me  for  the  purposes 
above  mentioned  before  my  decease,  I  re- 
quest that  it  be  attended  to  as  soon  after 
my  decease  as  possible.  In  the  event  of  my 
making  other  provision  for  my  said  son's 
maintenance  and  support  before  my  decease, 
it  will  be  considered  in  lieu  of  the  trust 
hereinbefore  created. 

I  give  and  devise  to  my  beloved  son  Alfred 
Archibald  Smith,  the  sum  of  ten  thousand 
dollars,  to  be  paid  over  to  him  on  his  at- 
taining to  the  age  of  twenty -one  years.  If 
invested  in  stocks,  I  wish  it  paid  over  to 
him  in  that  shape,  estimating  the  stocks 
at  their  par  value,  provided  they  are  then 
worth  par  or  over,  it  being  my  desire  that 
on  his  attaining  his  majority  he  shall  re- 
ceive ten  thousand  dollars  in  stocks,  which 
are  then  worth  at  least  their  par  value.  On 
my  son  Alfred  Archibald  attaining  to  the 
age  of  twenty -one  years,  I  desire  my  exec- 
utor to  invest  the  further  sum  of  twenty 
thousand  dollars  in  some  safe  stock,  or  upon 
real  security,  any  premium  on  which  stock 
shall  be  paid  out  of  my  estate;  and  the 
same  to  be  held  by  him  upon  trust  to  collect 
and  re-invest  the  interest  and  profits  thereof 
until  my  said  son  Alfred  shall  attain  to  the 
age  of  twenty-five  years;  and  then  and 
thereafter  the  said  fund  and  the  accumula- 
tions thereon  shall  be  held  by  my  executor 
upon  trust,  to  pay  over  the  income  and  in- 
terest arising  therefrom  to  my  said  son 
Alfred  Archibald  during  his  life ;  and  upon 

his  death  to  be  equally  divided  amongst 
271     any    children   he  may  leave  *or  their 

descendants,  per  stirpes;  and  should 
he  leave  no  children  nor  their  descendants, 
then  the  said  fund  shall  be  paid  over  to  such 
persons  as  my  said  son  may  by  his  last  will 
and  testament  designate  and  appoint.  I 
desire  that  his  cousin  Mary  Jane  Smith 
shall  have  the  care  and  charge  of  my  said 
son  Alfred  and  of  his  education  until  he 
shall  attain  to  an  age  when  it  will  be  proper 
for  him  to  determine  as  to  what  profession 
or  business  he  would  desire  to  qualify  him- 
self for;  say  the  age  of  seventeen.  For  the 
purpose  of  securing  to  my  said  son  Alfred 
a  plain  and  solid  education  and  a  comforta- 
ble and  adequate  maintenance  and  support, 
I  direct  my  executor  to  pay  to  his  cousin 
Mary  Jane  Smith,  or  to  such  other  member 
of  my  own  or  my  wife's  family  who  may 
have  the  care  and  charge  of  him,  the  sum 
of  one  thousand  dollars  per  annum  so  long 
as  he  may  remain  under  her  or  their  care, 
and  charge  the  said  sum  to  be  paid  over  to 
the  person  having  charge  of  him,  to  be  used 
and  appropriated  by  them  for  the  purposes 
above  mentioned,  without  account,  further 
than  her  or  their  receipt  for  the  money.  I 
wish  that  no  extravagance  shall  be  con- 
nected with  his  education  in  any  way;  and 
I  trust  he  will  be  taught  care  and  economy 
and  a  prudent  and  generous  liberality. 

Should  there  be  any  surplus  of  the  said 
annual  sum  of  one  thousand  dollars  after 
affording  him  all  necessary  comforts,  I  wish 
the  party  to  whom  it   shall  have   been  paid 
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to  apply  it  to  hia  or  her  own  use.  When 
my  said  son  Alfred  shall  desire  to  select  a 
profession  or  business,  I  trust  his  kind 
friends  and  relations  in  Eng-land  and  Amer- 
ica will  consult  and  advise  with  him  on  his 
course  in  life.  My  main  object  and  ardent 
desire  is  that  he  shall  have  religious  and 
domestic  influences  and  domestic  comforts 
wherever  he  may  be.  Should  my  son  Al- 
fred die  before  attaining  to  the  age  of 
twenty-one  years,  I  desire  that  the  sum  of 
ten  thousand  dollars  shall  be  divided 

272  amongst  *the  children  of  my  deceased 
wife's  brothers  and  sisters  in  the  same 

manner  as  hereinbefore  directed  in  reference 
to  the  sum  of  twelve  thousand  dollars,  and 
the  unexpended  increase  thereof,  on  the 
death  of  my  son  H.  Charles. 

All  the  rest  and  residue  of  my  estate, 
which  may  at  any  time  accrue  and  come  to 
the  hands  of  my  executor^  either  from  the 
lapsing  of  any  of  the  aforesaid  legacies  or 
otherwise,  I  wish  to  be  divided  into  equal 
portions  corresponding  in  number  with  the 
number  of  my  brothers  and  sisters  living 
at  the  time  of  my  decease.  And  should  any 
of  my  brothers  and  sisters  die  leaving  chil- 
dren before  my  decease,  a  share  shall  be 
set  apart  for  such  children,  as  if  my  said 
brother  or  sister  were  still  living.  And  I 
direct  that  each  of  my  brothers  and  sisters 
who  are  unmarried  or  childless,  shall  receive 
one  of  said  shares,  and  the  other  shares  to 
go  to  the  children  of  my  other  brothers  and 
sisters,  so  that  each  family  will  receive  an 
equal  share,  and  each  child  to  receive 
their  portipn  on  attaining  the  age  of 
twenty-one  years. 

I  nominate  and  appoint  my  brother  Rich- 
ard C.  Smith  executor  of  this  my  last  will 
and  testament,  and  solicit  him  to  act  as 
such,  and  as  guardian  to  my  son  Alfred.  I 
direct  that  no  security  shall  be  required  of 
him;  and  I  hereby  grant  him  full  power  to 
sell  or  lease  any  or  all  of  my  real  estate, 
when  in  his  discretion  and  judgment  it  may 
be  right  and  proper.  He  is  also  authorized, 
when  needed,  to  employ  a  clerk  and  also  an 
agent  to  attend  to  the  settlement  of  the 
estate  or  to  the  preservation  and  manage- 
ment of  the  real  property. 

In  testimony  whereof,  I  have  hereunto 
set  my  hand  and  seal  this  25th  day  of  July 
in  the  year  of  our  Lrord  eighteen  hundred 
and  fifty-four. 

Hugh  Charles  Smith.     [Seal.] 

273  ♦The  plaintiif  states  in  the  bill,  and 
it  setfms  to  have  been  taken  as  cor- 
rect, that  the  real  estate  of  the  testator  was 
appraised  at  the  sum  of  forty-seven  thousand 
dollars ;  that  the  appraised  value  of  the  per- 
sonal estate  was  forty-five  thousand  nine 
hundred  and  sixty -seven  dollars  and  fifty- 
eight  cents ;  and  that  the  debts  due  by  the 
testator  amount  to  about  twenty-five  hun- 
dred dollars. 

It  appears  that  the  legatees  of  the  testator 
were  numerous  and  some  of  them  were  of 
age  at  the  time  of  his  death,  and  others  of 
them  were  minors:  those  who  are  spoken 
of  as  relations  on  the  part  of  his  wife  num- 
bered   twenty.     He    left    six   brothers   and 


sisters  at  his  death,  one  of  whom  was  mar- 
ried and  had  no  children,  another  was  un- 
married ;  and  the  rest  were  married  and  had 
children ;  the  number  of  children  were  sev- 
enteen ;  all  but  five  of  them  infants. 

Among  the  questions  submitted  to  the 
court  are  the  following : 

1.  Whether  the  real  estate  of  the  testator 
passes,  under  the  residuary  clause  of  the 
will,  to  the  children  of  the  testator's 
brothers  and  sisters,  or  whether  it  is  undis- 
posed of  by  the  will,  and  descends  to  the 
testator's  two  sons  as  his  heirs  at  law? 

2.  If  the  personal  estate  should  be  inade- 
quate to  meet  the  legacies  and  charges  upon 
it,  are  these  legacies  chargeable  upon  the 
realty? 

3.  Does  not  the  testator  convert  the  realty 
into  personalty  for  all  the  purposes  of  the 
will,  so  as  to  make  the  surplus,  after  paying 
the  legacies,  a  part  of  the  residue  which  is 
to  pass  to  the  children  of  his  brothers  and 
sisters,  and  to  such  of  his  brothers  and  sis- 
ters who  may  be  unmarried  or  childless? 

The    cause   came    on   to  be  heard  on  the 
27th  of  May,   1856,   when   the   court   held— 
That  the  testator  Hugh   C.  Smith  died  in- 
testate as  to  his  real  estate ;  but  that 

274  if   the  ^personal   estate   should  prove 
inadequate    for   the   payment  of    the 

legacies,  the  deficiency  would  be  a  charge 
upon  the  real  estate:  and  that  the  charge 
upon  the  real  estate  for  such  deficiency  ex- 
tends for  the  benefit  of  the  relatives  of  the 
testator's  wife  in  the  event  of  his  son  Al- 
fred's dying  before  he  attains  the  age  of 
twenty-one  years. 

That  the  real  estate  of  the  testator  is  not 
by  his  will  converted  into  personalty ;  but 
the  executor  has  a  discretionary  power  to 
sell  the  same ;  which  discretion  would,  ac- 
cording to  circumstances,  be  regulated  and 
controlled  by  a  court  of  equity. 

The  court  held  further,  that  the  legacies 
to  the  brothers  and  sisters  of  the  testator 
vested  immediately;  and  the  legacies  of  the 
$10,000,  on  the  death  of  Alfred  before  at- 
taining the  age  of  twenty-one  years,  would 
vest  immediately  on  his  death.  And  that 
the  executor  might  invest  the  $10,000  in 
Virginia  state  stocks,  under  the  order  of 
the  court ;  and  if  on  Alfred's  coming  of  age 
the  stocks  were  depreciated  so  that  they 
would  not  sell  for  $10,000,  the  deficiency 
must  be  made  good  out  of  the  estate.  The 
executor  asked  for  an  appeal  from  this 
decree,  which  was  allowed. 

The  case  wps  argued  by  Brent  and  Wat- 
tles, in  a  printed  note,  for  the  residuary 
legatees,  and  orally  by  Tucker,  for  the  heirs 
at  law. 

MONCURE,  J.  The  question  to  be  decided 
in  this  case  is,  whether  the  residuary  clause 
of  the  will  of  Hugh  Charles  Smith  embraces 
his  real  estate? 

When  a  man  makes  his  will  the  presump- 
tion, in  the  absentee  of  evidence  to  the  con- 
trary, is,  that  he  intends  thereby  to  dispose 
of  his  whole  estate.  He  often  manifests  this 
intention  at  the  commencement  of  the 

275  will  by  ♦using  such  language  as  this: 
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I  dispose    of  mj  estate  in  the    follow- 
ing manner." 

This  or  similar  lang'uag^e  in  the  beg'inning' 
of  a  will  has  been  held  in  several  cases 
sufficient  to  enlarge  the  meaning  of  words 
nsed  in  the  residuary  clause  so  as  to  make 
them  embrace  real  estate,  though  the  words 
in  their  proper  signification  were  more 
aY>plicable  to  personalty,  and  that,  even 
though  the  effect  of  such  construction  would 
be  to  disinherit  the  heir. 

No  such  language  was  used  at  the  com- 
mencement of  the  will  in  this  case.  And 
yet  I  think  it  plainly  appears  from  the  whole 
frame  of  the  will,  the  manifest  scheme  of 
the  testator,  and  the  circumstances  which 
surrounded  him  when  he  made  his  will,  so 
far  as  they  are  disclosed  by  the  record,  that 
he  intended  by  his  will  to  settle  and  dispose 
of  his  whole  estate. 

He  had  when  he  wrote  his  will,  which 
was  a  few  days  only  before  his  death,  the 
will  being  dated  the  25th  of  July  and  re- 
corded the  9th  of  August,  1854,  no  wife  liv- 
ing, and  only  two  children;  his  son  H. 
Charles,  then  at  the  school  for  the  feeble- 
minded at  Boston,  and  his  son  Alfred  Arch- 
ibald, who  appears  to  have  been  very  young, 
though  his  precise  age  is  not  mentioned  in 
the  will  nor  elsewhere  in  the  record.  These 
two  children  were  naturally  chief  objects 
of  the  testator* s  bounty.  But  he  had  a 
large  estate,  worth,  after  the  payment  of 
his  debts,  about  $90,000,  a  little  more  than 
half  in  value  of  which  consisted  of  realty, 
and  there  were  living  many  brothers  and 
sisters  of  himself  and  his  wife,  who,  or 
most  of  whom,  had  large  families,  who 
were  also  chief  objects  of  his  bounty. 

The  will  has  all  the  formality  of  a  perfect 
disposition  of  his  whole  estate,  and  the 
language  nsed  is  sufficiently  apt  and  com- 
prehensive for  the  purpose.  The  introduc- 
tory clause  is  just  such  a  one  as  might 
276  be  expected  in  *such  a  will.  *^I,  Hugh 
Charles  Smith,  of  Alexandria,  Vir- 
ginia, do  made  this  my  last  will  and  testa- 
ment, hereby  revoking  all  others  at  any 
lime  by  me  heretofore  made." 

The  testator  then  proceeds  to  give  to  a 
beloved  niece  (on  the  side  of  his  wife) 
Hary  Jane  Smith,  who  for  some  time  had 
resided  in  his  family,  some  specific  articles, 
amounting  in  value  to  $1,800  or  $2,000;  to 
his  friend  the  Rev.  Joseph  R.  Wheeler, 
$200;  and  to  his  servant  Addison  Webster, 
$100 ;  after  which  he  provides  for  the  chief 
objects  of  his  bounty  in  the  manner  follow- 
ing, to  wit :  *  ^I  give  and  devise  to  my  friend 
J.  P.  Milledg^  of  Boston,"  &c.  (See  the 
will. ) 

The  words  ''All  the  rest  and  residue  of 
my  estate"  in  the  residuary  clause  of  the 
will,  are  certainly  in  themselves  compre- 
hensive enough  to  embrace  real  as  well  as 
personal  estate;  and  there  could  have  been 
no  question  as  to  the  testator's  meaning  in 
this  respect,  if  he  had  not  coupled  them 
with  the  immediately  succeeding  words, 
'^ which  may  at  any  time  accrue  and  come 
to  the  hands  of  my  executor,  either  from 
the  lapsing  of  any  of  the  aforesaid  legacies 


or  otherwise."  These  additional  words, 
without  more,  would  have  had  the  effect  of 
confining  the  word  ^'estate"  to  personalty; 
which  alone,  in  the  absence  of  other  provi- 
sions of  the  will,  could  accrue  and  come  to 
the  hands  of  the  executor.  But  the  next 
clause,  which  nominates  the  executor, 
clothes  him  with  extensive  and  important 
powers,  duties  and  trusts  in  regard  to  the 
real  estate,  in  these  words :  **I  hereby  grant 
him  full  power  to  sell  or  lease  any  or  all  of 
my  real  estate  when,  in  his  discretion  and 
judgment,  it  may  be  right  and  proper.  He 
is  also  authorized,  when  needed,  to  employ 
a  clerk  and  also  an  agent  to  attend  to  the 
settlement  of  the  estate,  or  to  the  preserva- 
tion and  management  of  the  real  property." 
Here  the  testator,  by  the  strongest 
277  possible  language,  *gives  to  his  exec- 
utor the  control,  management,  pos- 
session and  administration  of  his  real 
estate,  granting  him  full  power  to  sell  or 
lease  any  or  all  of  it,  according  to  his  dis- 
cretion and  judgment.  Whatever  might 
have  been  his  relation  to  the  real  estate 
under  such  a  will  as  this,  anterior  to  the 
provisions  of  our  statute  law  on  the  subject, 
there  certainly  can  be  no  doubt  but  that 
under  the  Code  he  is  chargeable  with  the 
real  estate  in  his  character  of  executor  as 
much  as  he  is  with  the  personalty.  Code, 
ch.  131,  pp.  598,  599.  The  second  section 
of  that  chapter  declares,  that  '  4t  shall  be 
one  of  the  duties  of  an  executor  or  admin- 
istrator by  virtue  of  his  office,  and  as  such 
embraced  by  his  official  bond,  faithfully  to 
pay  the  rents  and  profits  or  proceeds  of  sale 
of  real  estate  which  may  lawfully  come  to 
his  hands,  or  to  the  hands  of  any  person 
for  him,  to  such  persons  as  are  entitled 
thereto."  Real  estate  is  made  by  statute 
assets  for  the  payment  of  debts  like  per- 
sonalty, where  it  is  not  made  equitable  as- 
sets by  will,  and  is  liable  like  other  assets 
in  the  hands  of  an  executor  or  administrator 
whenever  it  or  its  proceeds  come  to  his  hands 
by  the  terms  of  the  will,  whether  under  a 
power  coupled  with  an  interest  or  a  trust, 
or  under  a  mere  power,  the  distinction  be- 
tween which  seems,  as  to  this  question,  to 
be  wholly  immaterial.  The  real  estate  then, 
by  the  express  terms  of  this  will,  is  a  part 
of  the  estate  which  accrued  and  came  to  the 
hands  of  the  executor,  and  is  therefore  ex- 
pressly embraced  in  the  residuum. 

I  do  not  think  there  is  any  material  force 
in  the  argument  that  as  the  person  named 
as  executor  is  also  requested  to  act  as 
guardian  to  the  testator's  son  Alfred,  the 
powers  given  to  him  over  the  real  estate 
may  have  been  given  to  him  in  his  charac- 
ter of  guardian,  and  not  in  his  character  of 
executor.  It  is  obvious  from  the  nature  of 
the  powers,  and  from  the  terms  of  the 
278  particular  ^clause  which  give  them, 
and  from  the  whole  will,  that  the 
powers  were  given  to  him  in  his  character 
of  executor. 

This  being  the  natural  and  proper  mean- 
ing of  the  words  used  in  the  residuary 
clause,  the  question  to  be  now  considered 
is,  whether  there  be  anything  in  the  other 
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parts  of  the  will,  or  in  the  whole  will  taken 
tog'ether,  read  bj  the  lig^^t  of  surrounding* 
circumstances,  which  requires  us  to  put 
upon  those  words  a  different  meaning,  and 
to  confine  them  to  the  personal  estate?  So 
far  from  that,  I  think  it  will  be  found  that 
the  natural  and  proper  meaning  of  the 
words  used  in  the  residuary  clause  is  con- 
firmed by  the  rest  of  the  will. 

The  will  is  certainly  not  inofficious.  The 
testator  provides  most  amply  for  both  of 
his  sons.  In  regard  to  his  feeble-minded 
son  H.  Charles,  who,  I  suppose,  in  the 
nature  of  things,  could  have  no  family,  and 
who  therefore  required  no  provision  for  a 
longer  period  than  his  life,  the  testator 
g-ives  $12,000  to  trustees  to  be  invested  for 
the  support  and  maintenance  of  his  said  son 
during  life,  expressing  a  desire  that  full 
and  ample  allowa^ice  should  be  made  for 
that  purpose ;  and  if  the  fund  thus  set  apart 
should  prove  to  be  insufficient  for  the  sup- 
port and  maintenance  of  his  said  son,  di- 
recting his  executor  to  make  up  and  provide 
for  the  deficiency  out  of  the  residue  of  his 
estate.  Upon  the  death  of  his  said  son, 
the  testator  gives  the  said  $12,000  and  the 
unexpended  increase  thereof  to  the  children 
of  his  deceased  wife's  brothers  and  sisters. 
There  are  two  things  observable  in  regard 
to  this  provision  for  the  feeble-minded  son, 
as  materially  bearing  upon  the  question  we 
are  now  considering.  First — That  his  ex- 
ecutor is  directed  to  provide  for  the  defi- 
ciency out  of  the  residue  of  his  estate,  that 
is,  his  whole  estate,  real  and  personal, 
which  is  to  come  to  the  hands  of  his  exec- 
utor, by  whom  the  deficiency  is  to 
279  *be  made  up.  Secondly — The  provi- 
sion thus  made  for  this  son  is  not  only 
a  full  and  ample  provision  for  him,  but 
evidently  all  that  the  testator  intended  him 
to  have  out  of  the  estate.  Surely  tne  testa- 
tor could  not  have  intended  that  this  son 
should  have,  in  addition  to  what  was  thus 
c-iven  him,  one-half  of  the  real  estate,  worth 
§47,000.  What  could  he  want  with  it?  or, 
to  speak  more  properly,  what  need  had  he 
of  it?  All  his  possible  wants  were  amply 
supplied  by  the  provision  expressly  made 
for  him,  and  the  whole  residue  of  the  estate, 
real  and  personal,  was  charged  with  the 
deficiency,  and  the  executor  was  clothed  with 
ample  power  to  make  up  any  such  deficiency 
out  of  such  residue.  If  the  said  son  could 
have  needed  anything  beyond  a  life  estate, 
the  $12,000  would  not  have  been  given  over 
at  his  death  to  the  children  of  the  brothers 
and  sisters  of  the  testator's  deceased  wife. 
But  what  was  to  be  done  with  his  share  of 
the  real  estate  during  his  life  and  after  his 
death,  supposing  that  the  testator  intended 
that  he  should  have  one-half  of  the  real 
estate?  Are  the  rents  and  profits  to  ac- 
cumulate during  his  life,  for  the  benefit  of 
his  collateral  heirs  at  law  at  his  death? 
He  did  not  need  them  for  his  support  during 
his  life.  Would  the  testator,  who  has  been 
so  careful  in  regard  to  the  $12,000,  have 
said  not  a  word  in  regard  to  the  disposition 
to  be  made  of  the  real  estate  or  the  rents 
and  profits   thereof,    either  during  the  life 


or  at  the  death  of  his  said  son,  if  he  had 
intended  said  son  to  have  one-half  of  the 
real  estate?  If  he  so  intended,  could  there 
have  been  any  occasion  for  providing  that, 
should  the  fund  set  apart  for  the  support 
and  maintenance  of  his  said  son  prove 
insufficient  for  the  purpose,  the  deficiency 
should  be  made  up  out  of  the  residue  of  the 
estate?  It  is  impossible,  I  think,  to  read 
the  will  without  being  satisfied  that  the 
testator  intended  to  give  to  his  son  H. 
Charles    m>   more    of   his  estate  than 

280  *that   which  was  devoted  to  the  sup- 
port and  maintenance  of  his  said  son 

as  aforesaid. 

In  regard  to  his  other  son  Alfred  Archi- 
bald, a  full  and  ample  provision  is  made 
for  him  also.  It  does  not  appear  what  was 
his  age  at  the  testator's  death,  though  he 
was  certainly  under  seventeen,  and  probably 
very  young.  For  the  purpose  of  securing 
to  him  a  plain  and  solid  education,  and  a 
comfortable  and  adequate  maintenance  and 
support,  the  testator  directs  his  executor  to 
pay  to  Mary  Jane  Smith,  a  niece  of  his  wife 
and  a  favorite  of  the  testator,  living  in  his 
family  at  the  time  of  his  death,  or  to  such 
other  member  of  his  own  or  his  wife's  fam- 
ily who  might  have  the  care  and  charge  of 
his  said  son,  the  sum  of  $1,000  per  annum, 
so  long  as  he  might  remain  under  her  or 
their  charge.  This  was  certainly  a  most 
ample  provision  for  the  purpose.  On  his 
attaining  the  age  of  twenty-one  years, 
$10,000  are  to  be  paid  to  him,  to  be  his  ab- 
solutely. In  the  event  of  his  death  without 
attaining  that  age,  this  sum  of  $10,000  is 
directed  to  be  divided  among  the  children 
of  the  brothers  and  sisters  of  the  deceased 
wife  of  the  testator,  in  the  manner  directed 
in  reference  to  the  sum  of  $12,000  before 
mentioned.  On  his  attaining  to  the  age  of 
twenty-one  years,  the  testator  desired  his 
executor  to  invest  the  further  sum  of  $20,000 
in  some  safe  stock  or  upon  real  security,  to 
be  held  by  the  executor  upon  trust  to  collect 
and  re-invest  the  interest  and  profits  thereof 
until  his  said  son  Alfred  should  attain  to 
the  age  of  twenty-five  years,  and  then  and 
thereafter  the  said  fund  and  the  accumula- 
tions thereon  to  be  held  by  the  executor 
upon  trust  to  pay  over  the  income  and  in- 
terest arising  therefrom  to  the  said  Alfred 
during  his  life,  and  upon  his  death  to  be 
equally  divided  amongst  any  children  he 
might  leave,  or  their  descendants,  per 
stirpes;  and  in  the  event  of  his  leaving 
no    issue    living   at   his   death,    then 

281  *the  said  fund  was  directed  to  be  paid 
over  to  such  persons  as  the  said  Alfred 

might,  by  last  will  and  testament,  designate 
and  appoint.  Now  this  is  not  only  an 
ample  provision  for  the  testator's  son  Alfred, 
but  it  is  obviously,  I  think,  all  that  the 
testator  intended  to  give  him.  To  have 
given  him  more  the  testator  may  have  sup- 
posed might  do  his  said  son  more  harm  than 
good,  by  diminishing  his  incentives  to  ex- 
ertion, and  causing  him  to  spend  his  life 
in  idleness  and  extravagance.  The  testator 
manifested  in  his  will  much  solicitude  on 
this   subject,    and   while   he  secures  to  his 


352 


17  GRATT. 


Smith's  &z*or  v.  Smith  &  ai«s. 


282,  283.  284 


said  son  the  means  of  procuring  *'a  plain 
and  solid  education,  and  a  comfortable  and 
adequate  maintenance  and  support,"  he 
expresses  a  ^^wish  that  no  extravagance 
shall  be  connected  with  his  education  in 
any  way,"  and  a  trust  that  **he  will  be 
taught  care  and  economy,  and  a  prudent 
and  generous  liberality."  And  then  he 
says :  *  'When  my  said  son  Alfred  shall  desire 
to  select  a  profession  or  business,  I  trust  his 
kind  friends  and  relations  in  England  and 
America  will  consult  and  advise  with  him 
on  his  course  of  life.  My  main  object  and 
ardent  desire  is  that  he  shall  have  religious 
and  domestic  influences  and  domestic  com- 
forts wherever  he  may  be."  Can  it  be  be- 
lieved that,  in  addition  to  these  careful  and 
ample  provisions  in  regard  to  his  son,  the 
testator  intended  to  give  him,  or  leave  to 
descend  upon  him,  in  fee  simple,  one-half, 
and  ultimately  the  whole,  of  a  real  estate 
worth  $47,000?  If  he  had  intended  that  his 
said  son  should  have  that  estate,  would  he 
not  have  created  a  trust  and  prescribed  lim- 
itations in  regard  to  it,  as  he  did  in  regard 
to  the  $20,000?  Would  he  not  have  said 
plainly,  whether  the  estate  was  to  be  deliv- 
ered to  his  said  son  on  attaining  the  age  of 
twenty-one  years,  or  was  to  be  continued 
to  be  held  thereafter  by  his  executor,  and 
what,  in  the  latter  event,  was  to  be  done 
with  the  profits;  whether  to  be  paid 
282  over  as  received  *to  his  said  son,  or 
to  accumulate  for  the  benefit  of  the 
issue  or  devisees  of  his  said  son?  Having 
provided  amply  for  his  two  sons,  and  also 
for  the  children  of  the  brothers  and  sisters 
of  his  wife,  and  having  several  brothers 
and  sisters  of  his  own  who,  or  most  of 
whom,  had  large  families,  for  whom  and 
their  families  he  wished  to  provide,  was  it 
not  reasonable  and  natural  that  he  should 
give  the  residue  of  his  estate,  whether  con- 
sisting of  realty  or  personalty,  to  his  said 
brothers  and  sisters  or  their  children?  And 
if  we  find,  on  reading  the  balance  of  his 
will,  that  he  uses  language  which,  accord- 
ing to  its  proper  import,  creates  such  a  gift, 
can  we  defeat  his  intent  upon  any  such 
ground  as  that  an  heir  at  law  cannot  be 
disinherited  by  implication?    Certainly  not. 

And  now  let  us  look  to  the  residuary  clause 
and  that  which  nominates  the  executor  and 
prescribes  his  duties  and  powers  in  regard 
to  the  real  estate. 

It  is  impossible  to  read  the  residuary 
clause  without  being  satisfied  that  the  tes- 
tator thereby  intended  to  give  a  substantial 
benefit  to  the  objects  of  his  bounty  therein 
mentioned.  Those  objects  were  his  own 
brothers  and  sisters  and  their  children,  the 
nearest  living  relations  he  had,  after  his 
two  sons,  whom  he  had  in  the  previous  part 
of  his  will  amply  provided  for.  **A11  the 
rest  and  residue  of  my  estate  which  may 
at  any  time  accrue  and  come  to  the  hands 
of  my  executor,  either  from  the  lapsing  of 
any  of  the  Aforesaid  legacies  or  otherwise, 
I  wii^  to  be  divided  into  equal  portions, 
corresponding  in  number  with  the  number 
of  my  brothers  and  sisters  living  at  the 
time   of  my  decease.     And  should  any  of 


my  brothers  and  sisters  die  leaving  chil- 
dren before  my  decease,  a  share  shall  be  set 
apart  for  such  children,  as  if  my  said 
brother  or  sister  were  still  living.  And  I 
direct  that  each  of  my  brothers  and  sisters 
who  are  unmarried  or  childless  shall  receive 
one   of   said    shares,    and    the    other 

283  *shares   to   go  to  the  children  of  my 
other    brothers   and   sisters,    so   that 

each  family  will  receive  an  equal  share; 
and  each  child  to  receive  their  portion  on 
attaining  the  age  of  twenty-one  years." 

The  testator  had  six  brothers  and  sisters 
living  at  the  date  of  his  will  and  also  at 
the  time  of  his  death,  two  of  whom  were 
at  the  latter  period  unmarried  or  childless; 
the  rest  had  children  in  different  numbers 
amounting  in  all  to  seventeen.  So  that  the 
residuum  was  first  to  be  divided  into  six 
parts,  and  four  of  the  parts  were  then  to  be 
subdivided  in  difi'erent  proportions  into 
seventeen  parts;  that  is,  one  of  the  four 
into  two  parts,  one  into  three,  one  into 
four,  and  one  into  eight  parts.  Five  of 
these  children  were  of  age  when  the  testa- 
tor died,  or  at  least  when  the  suit  was 
brought,  and  the  rest  were  under  age.  The 
debts  of  the  testator  and  the  pecuniary 
legacies  given  by  his  will  are  about  equal 
to  his  personal  estate.  So  that  if  he  did 
not  intend  to  dispose  of  his  real  as  well  as 
his  personal  estate  his  residuary  legatees 
will  get  nothing  except  in  the  remote  con- 
tingency of  his  son  Alfred's  dying  without 
issue  and  without  disposing  by  will  of  the 
$20,000  left  to  him,  in  which  event  the  re- 
siduary legatees  will  become  entitled  to  that 
sum  as  a  lapsed  legacy.  It  was  argued  that 
the  testator  may  have  over-estimated  the 
value  of  his  personal  estate,  and  may  have 
supposed  that  he  was  giving  to  his  residuary 
legatees,  numerous  as  they  were,  a  sub- 
stantial benefit  in  giving  them  only  the 
residuum  of  his  personal  estate.  But  it 
must  be  remembered  that  the  testator  died 
a  few  days  only  after  his  will  was  written, 
and  there  could  have  been  no  material 
change  in  the  value  of  his  property  in  that 
short  interval.  It  does  not  appear  of  what 
his  personal  estate  consisted.  His  debts 
amounted  to  but  $2,500.  It  is  not  probable 
that  he  estimated  his  personal  estate  much 
above   its   real   value.      He   gave   to 

284  *the  nephews  and  nieces  of  his  wife 
what  was  equivalent  to  a  certain  leg- 
acy of  $12,000  at  the  death  of  his  son  H. 
Charles,  and  a  legacy  of  ten  thousand  more 
in  the  event  that  his  son  Alfred  should  die 
under  age.  It  is  fair  to  presume  that  he 
did  not  intend  to  give  less  to  his  own 
brothers  and  sisters,  nephews  and  nieces. 
He  contemplated  an  immediate  division,  at 
least  to  some  extent,  among  his  residuary 
legatees  at  the  time  of  his  death  or  in  a 
reasonable  time  thereafter.  His  death  is 
fixed  as  the  period  when  his  residuary  lega- 
tees are  to  be  ascertained.  Any  brother  or 
sister  then  living,  unmarried  or  childless, 
was  to  have  a  share,  and  the  rest  was  to  be 
divided  among  the  children  of  the  other 
brothers  and  sisters,  each  child  to  receive 
his  or  her  portion   on  attaining  the  age  of 
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twenty-one  years.  Some  of  the  children 
were  already  of  age,  and  were  of  course 
entitled  to  receive  their  shares  immediately, 
or  so  soon  as  the  subject  came  to  hand  and 
was  ready  for  division.  The  testator  evi- 
dently wrote  the  residuary  clause  of  his  will 
in  reference  to  a  subject  the  chief  part  of 
which  he  contemplated  as  presently  divisi- 
ble at  or  shortly  after  the  period  of  his 
death.  He  did  not  anticipate  the  death  of 
his  son  Alfred  without  issue  and  without 
will  as  a  probable  event,  thoug'h  he  knew  it 
was  possible,  and  therefore  made  his  resid- 
uary clause  broad  enoug'h  to  embrace  it. 
But  he  made  the  clause  more  in  view  of  a 
subject  which  was  at  the  same  time  sub- 
stantial and  certain  and  capable  of  being 
presently  enjoyed.  The  testator  has  clearly 
manifested  an  intention  that  the  children 
of  his  brothers  and  sisters  should  be  pre- 
ferred as  objects  of  his  bounty  to  their  pa- 
rents, and  therefore  includes  among  his 
residuary  legatees  only  such  of  his  brothers 
and  sisters  living  at  his  death  as  were  un- 
married or  childless.  Is  it  reasonable  to 
suppose  that   he  would   have  left  the  whole 

of  his  real  estate  to  descend  to  his 
285      brothers   and  sisters  as  heirs  at  *law 

in  the  event  of  his  son  Alfred's  dying 
under  age,  or  without  issue  or  will?  If  he 
had  intended  that  his  real  estate  should 
descend  at  all  to  his  sons,  is  it  not  reason- 
able to  suppose  that  he  would  have  provided 
for  the  contingency  of  their  dying  under 
age  or  without  issue  or  will,  and  directed 
the  real  estate  in  that  event  to  be  divided 
in  'the  same  manner  and  among  the  same 
persons  as  he  had  directed  in  regard  to  the 
residuary  personal  estate. 

It  seems  to  me,  therefore,  that  the  resid- 
uary clause  itself  affords  strong  intrinsic 
evidence  of  an  intention  to  include  therein 
the  real  as  well  as  the  personal  estate.  And 
this,  I  think,  is  rendered  conclusive  by  the 
clause  immediately  succeeding,  which  nom- 
inates the  executor  and  prescribes  his  duties 
and  powers  in  regard  to  the  real  estate.  **I 
hereby  grant  him  full  power  to  sell  or  lease 
any  or  all  of  my  real  estate  when,  in  his 
discretion  and  judgment,  it  may  be  right 
or  proper.  He  is  also  authorized  when 
needed,  to  employ  a  clerk  and  also  an  agent 
to  attend  to  the  settlement  of  the  estate  or 
to  the  preservation  and  management  of  the 
real  property."  The  testator  obviously 
intended  to  place  both  his  real  and  personal 
estate,  except  specific  legacies,  in  the  hands 
of  his  executor  for  all  the  purposes  of  his 
will,  as  a  fund  out  of  which  he  might  draw, 
as  most  convenient,  the  means  of  paying 
the  debts  and  pecuniary  legacies,  and  then 
to  be  divided  among  the  residuary  devisees 
and  legatees.  It  might  be  more  convenient 
to  sell  real  than  personal  estate,  to  some 
extent  at  least,  for  the  payment  of  legacies ; 
or  it  might  be  convenient  to  sell  some  part 
or  the  whole  of  the  real  estate  for  the  pur- 
pose of  division  among  the  residuary  dev- 
isees; or  it  might,  and  doubtless  would, 
be  necessary  or  proper  to  hold  the  real  estate 
or  a  portion  of  it  until  a  final  division  could 
be  made  under  the  will ;  or  it  might  be  good 


policy  to  sell  the   real  estate   or  part  of  it 
and  invest  the  proceeds  in   other  sab- 

286  jects    *until     required     for    division 
under   the    will.     To   meet   all  these 

contingencies  ample  power  is  conferred 
upon  the  executor.  Can  it  be  supposed  that 
all  this  power  is  conferred  in  regard  merely 
to  a  descended  estate?  Can  it  be  supposed 
that  the  testator  with  his  valuable  real 
estate  thus  fully  in  his  mind,  and  thus  con- 
ferring on  his  executor  these  ample  powers 
in  regard  to  it,  would  have  omitted  it  alto- 
gether in  the  disposition  of  his  estate?  Can 
it  be  supposed  that  in  the  clause  immedi- 
ately preceding  that  which  confers  these 
powers,  he  would  have  given  the  residuum 
of  his  estate  in  language  broad  and  apt 
enough  to  embrace  the  realty  without  ex- 
pressly saying  that  he  intended  not  to  em- 
brace it,  if  such  had,  in  fact,  been  his 
intention?    I  cannot  think  so. 

I  am  therefore  of  opinion  that  whether 
we  look  to  the  residuary  and  concluding 
clauses  alone,  or  to  the  whole  will  taken 
together  and  read  in  the  light  of  surround- 
ing circumstances,  the  residuary  clause  ap- 
plies as  well  to  real  as  to  personal  estate. 

In  the  foregoing  opinion  I  have  referred 
to  no  authorities,  because  I  think  they 
oftener  mislead  than  aid  us  in  the  construc- 
tion of  a  will.  If  two  wills  could  be  found 
exactly  alike,  and  made  under  precisely  the 
same  circumstances,  a  decision  in  regard  to 
the  construction  of  one  might  be  good  au- 
thority for  the  construction  of  the  other. 
But  as  that  is  rarely  if  ever  the  case,  as 
there  is  almost  as  much  diversity  in  wills 
as  there  is  in  the  human  countenance,  the 
construction  of  one  rarely  if  ever  throws 
light  on  the  construction  of  another.  To 
be  sure  there  are  rules  of  construction  which 
have  been  settled  by  the  courts ;  and  which 
therefore  must  govern  us  in  other  cases. 
But  the  first  and  beat  of  all  these  rules  is, 
that  the  intention  of  the  testator  is  the 
polar  star  by  which  we  are  to  be  guided  in 
the  construction  of  his  will ;  and  that  in 
order    to  ascertain   the   intention  we 

287  may,  if  *necessary  look  at  the  whole 
will  and  all  the  surrounding  circum- 
stances. The  application  of  that  rule  to 
this  case  leaves  no  doubt  otTmy  mind  as  to 
the  true  construction  of  the  residuary  clause 
of  the  will  in  question. 

In  my  view  of  the  case  the  doctrine  of 
conversion  does  not  apply  to  it,  and  it  is 
therefore  unnecessary  to  notice  the  cases  of 
Achroyd  v.  Smithson,  1  Bro.  C.  C.  508; 
Amphlett  v.  Parke,  2  Russ  &  Myl.  221,  13 
Cond  Eng.  Ch.  R.  4 ;  and  other  cases  of 
that  class,  which  are  collected  and  com- 
mented upon  in  the  notes  to  the  first  named 
case  in  1  Leading  Cases  in  Equity  557 
marg.  If  personal  estate  only  had  been 
included  in  the  residuary  clause  it  would 
then  have  been  material  to  inquire  whether 
the  real  estate  was  converted  out  and  out 
into  personalty  by  the  will.  But  the  words 
of  the  residuary  clause  apply  as  well  and 
as  much  to  real  as  to  personal  estate;  and 
in  my  opinion  were  plainly  intended  by 
the  testator  to  be  applied  to  both. 
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I  therefore  think  the  decree  of  the  Circuit 
court  so  far  as  it  is  inconsistent  with  the 
foregoing-  opinion,  ought  to  be  reversed, 
and  a  decree  entered  in  conformity  with 
the  said  opinion. 

RIVKS,  J.,  concurred   in   the   opinion  of 
Moncnret  J. 
JOYNBS,  J.,  dissented. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  atid  filed  with  the  record,  that 
the  testator  Hugh  Charles  Smith  did  not 
die  intestate  as  to  his  real  estate,  and  that 
the  words,  '*all  the  residue  of  my  estate 
which  may  at  any  time  accrue  and  come  to 
the  hands  of  my  executor,  either  from  the 
lapsing  of  any  of  the  aforesaid  legacies  or 
otherwise,"  in  the  residuary  clause  of  the 
will,  are  applicable,  and  were  intended 
288  by  the  testator  to  be  applied  to  *real 
as  well  as  personal  estate :  and  that 
the  said  decree  of  the  Circuit  court,  so  far 
as  it  is  inconsistent  with  the  foregoing 
opinion,  is  erroneous.  Therefore,  it  is  de- 
creed and  ordered,  that  so  much  of  the  said 
decree  as  is  above  declared  to  be  erroneous 
be  reversed  and  annulled,  and  the  residue 
thereof  affirmed.  And  that  the  appellant 
Richard  C.  Smith,  executor  of  Hugh  C. 
Smith  deceased,  out  of  the  assets  of  his  said 
testator,  pay  to  the  appellees  the  residuary 
l^^tees  of  the  said  testator,  their  costs  by 
them  about  their  defence  in  this  behalf 
expended ;  which  is  ordered  to  be  certified 
to  the  said  Circuit  court. 

Decree  reversed. 


289       *Harvey'8    Adm'r    &c.   v.    Steptoe's 

Adm'r  &  als. 

January  Term,  1807,  Richmond. 

I.  Wms-Caae  at  Bar— S  by  tats  will  rives  certain 
personal  property  to  bta  son  J,  out  of  wbich  be 
directs  J  to  pay  his  debts,  and  fflyes  him  the 
remainder.  J  conveys  his  whole  estate,  real  and 
personal,  to  T,  In  trust  to  pay  specific  debts,  some 
of  which  are  his  own  and  others  are  the  debts  of 
S.  He  dies  in  1898,  and  by  his  will  authorizes  his 
executors  to  sell  his  whole  estate,  for  payment  of 
debts.  The  executors  refuse  to  qualify,  and  T  is 
appointed  administrator  with  the  will  annexed. 
Afterwards  T  as  trustee  sells  the  whole  estate,  and 
after  selling  enouffh  to  pay  the  debts  provided  for 
in  the  deed,  he  allows  an  arent  of  the  widow  of  J 
to  purchase  eiffht  slaves  at  a  price  far  below  what 
they  would  have  broug-ht  if  there  had  been  fair 
competition.    Hkld: 

I.  LefacyforPaymentofDebts—LlaMlity  of  Legatee. 

—By  accepting- the  legacy  J  was  not  bound  to  pay 
the  debts  of  S  beyond  the  value  of  the  property 
given  him. 
3.  Deeds  of  Tniat—Volnntary— Effect  as  to  Credit- 
ors.—There  beinir  no  actual  fraud  in  the  execu- 
tion of  the  deed,  it  is  nevertheless  voluntary  and 
void  to  the  extent  of  the  debts  of  S  secured  by  it, 
as  a^ralnst  the  creditors  of  J  not  secured  by  it 

a.  Sane— Sane— Sane— Effect  between  Parties.— But 

though  the  deed  is  void  as  to  creditors,  it  is  valid 


as  between  the  parties,  and  T  is  not  responsible 
for  the  debts  of  S  secured  by  the  deed,  which  he 
paid,  either  as  trustee  or  administrator. 

4.  UaMllty  of  Devisees  and  Legatees  Case  at  Bar.— 
The  devisees  and  legatees  of  S  are  each  responsi- 
ble to  the  creditors  of  J,  for  the  amount  of  debts 
of  S  paid  out  of  J*8  trust  fund,  to  the  extent  of  the 
value  of'  the  property  received  by  such  devisee 
or  leg-atee. 

5.  Trastees— Administrator  of  Oraator's  Estate— 
Payment  to  Himself— Uablilty  of  Sareties  on  Ad- 
ministration Bond.*— T  being- trustee  and  adminis- 
trator, when  he  sold  the  trust  property  after  the 
death  of  J.  it  was  his  duty  to  pay  to  himself,  as 
trustee  under  the  will,  so  much  of  the  surplus 

money  remaining  after  nayment  of  the 
290  debts  secured  by  the  deed  *as  arose  from 
real  estate,  and  to  himself  as  administrator, 
so  much  of  said  surplus  as  arose  from  the  Hale 
of  the  personal  estate  or  the  collection  of  debts. 
And  there  was  no  need  of  any  election  on  his 
part  to  fix  the  liabilities  of  his  sureties  as  admin- 
istrator. This  is  not  like  the  case  of  an  executor 
of  two  estates  or  of  executor  and  guardian. 

6.  Same— Same— 3ame.t— If  the  fund  was  not  in  in- 
tendment of  law  transferred  upon  the  close  of 
the  trust,  from  himself  as  trustee  to  himself  as 
administrator,  he  and  his  sureties  as  adminis- 
trator, would  still  be  liable  for  a  dewutavU  for 
his  failure  to  account  as  administrator  for  the 
money  so  due  from  himself. 

7.  Same-Same— 3ame— Extent.— The  liability  of  his 
sureties  does  not  extend  merely  to  the  balance 
of  the  personal  fund  actually  in  his  hands  as 

^Trustees- Adalnistrator  of  Qrantor's  Estate —Pay 
meats  to  Hlnself— Liability  of  Sareties  oa  AdmlaUtra- 
tloa  Bond.— In  Green  v.  Thompson,  84  Va.  888,  5  S.  £. 
Rep.  507.  the  court  said:  "Hence  in  2d  Williams  on 
Executors,  p.  DOS,  it  is  said:  *If  the  same  person  be  the 
persona)  representative  both  of  the  creditor  and  of 
the  debtor,  he  may  retain  out  of  the  effects  of  which 
he  is  possessed  as  the  representative  of  the  debtor, 
to  satisfy  the  debts  due  to  him  as  the  representative 
of  the  creditor. '  The  same  doctrine  has  been  recog- 
nized and  acted  upon  time  and  time  a^rain  by  this 
court.  See  Morrow  v.  Peyton,  8  Leig-h  M;  Harvey  r. 
Steptoe.  n  Oraii.  289;  Caskie  v.  Harrison.  7fl  Va.  86." 

In  support  of  the  above  proposition  the  principal 
case  is  cited  and  followed  in  the  following  cases: 
Allen  V.  Shrlver,  81  Va.  186:  Thurston  v.  Sinclair.  79 
Va.  112;  Caskie  v.  Harrison,  70  Va.  00:  Brown  v. 
Lambert,  83  Oratt  288.  See.  in  accord.  Utterback  v. 
Cooper,  28  Gratt.  288;  Farmer  v.  Yates,  28  Gratt  145. 

tSame— Same— 3ame.— In  Smith  v.  Gregory.  26 
Gratt  268.  it  is  said :  "Now  it  is  sufficient  to  say.  that 
this  doctrine  of  transmutation  of  possession  by 
operation  of  law,  where  the  same  person  is  both 
executor  and  flruardian.  has  been  repudiated  by  this 
court  in  every  case  before  it.  It  was  disapproved 
in  Morrows'  Adm'r  v.  Peyton.  8  Leigh  54;  in  Swope  v. 
Chambers.  2  Gratt  819;  in.  Harvey* 9  Adm'r  v.  Steptoe'e 
Adm'r,  n  Gratt.  289, 300:  and  by  Judgb  Stobt  himself 
in  the  subsequent  case  of  Pratt  v.  Northam.  reported 
in  5  Mason  95.  As  the  time  when  the  transfer  is  to  be 
made  depends  upon  the  condition  of  the  estate  and 
the  state  of  the  administration,  the  court  will  not 
shift  the  responsibility  from  one  set  of  sureties  to 
the  other  without  some  act  or  declaration  on  the 
part  of  the  representative,  indicating-  an  intention 
to  transfer  the  assets.  Harvey't  Adm'r  v.  Steptoe'e 
Adm'r,  n  Oratt.  289, 301." 
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trastee,  bat  extends  to  the  whole  amount  of 
that  fund  for  which  he  Is  liable  upon  a  proper 
settlement  of  his  accounts;  inclndins'  what  he 
may  have  wasted  as  trastee. 

8.  Sune— Doty  to  Be  Preswit  at  3«le-LtoMllty  When 
3«le  Not  Pair.*— It  was  the  duty  of  T  to  be  pres- 
ent at  the  sale  and  to  superintend  and  control 
it ;  and  if  the  sale  was  so  conducted  as  to  pre- 
vent fair  competition,  whether  cognizant  of  the 
circnmstances  or  not,  he  is  bound  to  make  rood 
the  loss,  and  should  be  charged,  in  the  settle- 
ment of  his  account,  with  the  fair  value  of  the 
slaves  sold  to  the  widow,  and  interest  upon  it, 
just  as  if  the  money  had  been  received. 

9.  Acts  of  Agent— Ratlflcatloa  of.  t— The  widow, 
thouffh  not  present  at  the  sale,  must  be  bound 
by  the  acts  of  her  affenti  and  having*  accepted 
the  benefit  of  the  purchase,  she  is  liable  to  the 
extent  of  the  loss,  to  indemnify  T  and  his  sure- 
ties. 

9.  Crrditor's  BUI— Decroe  Ordering  Accoant  of  Debts- 
Effect  apoa  SUtiite  of  UHiltatloiis4-In  a  bill  by  a 
creditor  acainst  the  trustee  and  executor  of  his 
debtor  to  have  payment  of  his  debt,  and  charring-, 
deed  fraudulent,  and  voluntary  in  part,  court 
makes  a  decree  directing-  a  commissioner,  among 
other  things,  to  take  an  account  of  debts  of 
testator.  The  statute  of  limitations  ceased  to 
run  against  creditors  from  the  date  of  that  de- 
cree. 

3.  Trustees— Manaar  of    Bxocutlng    Trust    While  In 

Progress— Whea  Closed.— Whilst  the  execution 
of  a  trust  is  in  progress,  the  account  of  the  trus- 
tee should  be  stated  on  the  principle  of  execu- 


•Tntstoes— Duty  to  Be  Present  at  5aie.— For  the 
proposition  that  it  is  the  duty  of  a  trastee  to  be 
present  at  the  sale  to  superintend  and  control 
it,  the  principal  case  is  cited  and  approved  in  Mor- 
riss  V.  Va.,  etc.,  Ins.  Co.,  90  Va.  878. 18  S.  E.  Rep.  848. 

t  Acts  of  Agent— Ratification  of  .—For  the  proposition 
that,  where  a  principal  knowingly  accepts  the  fruits 
of  the  agent's  services  he  is  estopped  to  deny  the 
agency,  the  principal  case  is  cited  as  authority  in 
Owens  v.  Boyd  Land  Ck>..  96  Va.  662,  88  S.  £.  Rep.  950. 
See.  in  accord.  Story  on  Agency,  sec.  289  et  teq. ;  Crump 
V.  U.  S.  Mln.  Co.,  TGratt.  869;  N.  Y.  Life  Ins.  Co.  v. 
Taliaferro,  96  Va.  622.  28  S.  E.  Rep.  879. 

$  Creditor's  BUI— Decree  Ordering  Account  of  DebtSr— 
Effect  upon  Statute  of  Limitations.— For  the  proposi- 
tion that,  in  a  creditor's  bill  the  statute  of  limitations 
ceases  to  run  against  creditors  from  the  time  the 
court  decrees  an  account  of  debts,  the  principal  case 
is  cited  and  followed  as  authority  in  the  following 
cases :  Houck  v.  Dunham,  92  Va.  214,  28  S.  E.  Rep.  288: 
Craufurd  v.  Smith,  98  Va.  680,  28  S.  E.  Rep.  286;  Scott 
V.  Ashlin.  86  Va.  689, 10  S.  £.  Rep.  751 :  Paxton  v.  Rich, 
86Va.a81,  7S.  E.  Rep.  681;  Norvell  v.  Little,  79  Va. 
148;  Bank  of  Old  Dominion  v.  Allen,  76  Va.  206; 
Ewing  V.  Ferguson.  88  Qratt.  660.  and  note;  Wood- 
yard  V.  Polsley,  14  W.  Va.  218;  Laidley  v.  Kline,  28 
W.  Va.  671;  Nat  Bank  v.  Shenandoah  Iron  Co..  86 
Fed.  Rep.  448.  See  also.  Piedmont  &  A.  Life  Ins.  Co. 
V.  Maury,  76  Va.  612,  citing  the  principal  case  and 
holding  that  the  litigating  creditor  is  master  of  the 
suit  until  there  is  a  decree  in  the  cause. 

la  Robinson  v.  Allen,  86  Va.  724,  8  S.  E.  Rep.  885.  it 
is  held  that,  where  two  suits  having  the  same  object 
are  pending,  decree  in  one  for  account,  suspends  the 
other,  and  consequently  stops  the  running  of  the 
statute;  but  this  is  not  true  where  the  objects  of 
the  suit  are  not  the  same. 


tors'  accounts.  But  when  it  is  substantially 
closed,  it  should  be  stated  on  the  principle  of 
debtor  and  creditor,  interest  to  be  charged 
upon  each  sum  received  from  the  end  of  six 
months  after  its  receipt,  and  disbursements  lint 
applied  to  interest  whilst  there  is  any  due, 

291  *4«   Deeds  of   Trust— Oraator  Dies  tatastate- 

Bqulty  of  Redemption.— Where  a  grantor  in  a 
deed  of  trust  to  secure  debts,  which  conveys  real 
and  personal  estate,  dies  intestate,  before  a  sale 
of  the  trust  subject,  the  ouati  equity  of  redemption 
descends  to  his  heirs,  and  the  surplus  proceeds  of 
the  real  estate,  after  the  trust  is  satisfied,  is  appli- 
cable ratably  to  the  payment  of  the  debts  of  the 
grantor  by  specialty  binding  the  heirs.  If  he  hr 
will  directs  the  sale  of  his  real  estate  for  payment 
of  debts,  such  surplus  proceeds  are  equitable 
assets  to  be  distributed  among  all  the  creditors. 

5.  Same— Same— Same.— In  such  a  case  the  Qiuri 
equity  of  redemption  in  the  personal  estate  em- 
braced in  the  deed,  is  legal  assets. 

6.  Same— Same— rietbod  of  Ascertalnl^g  Legal  aad 
Bqultable  Assets.— In  such  a  case,  in  order  to  ascer- 
tain how  much  of  the  assets  in  the  hands  of  the 
trustee  and  administrator  is  equitable,  and  how 
much  is  legal  assets,  the  debts  paid  by  him  as 
trustee  will  be  apportioned  ratably  between  the 
two  funds. 

In  March,  1816,  James  C.  Steptoe  and 
others  entered  into  a  covenant  with  Mat- 
thew Harvey,  to  pay  him  one  hundred  and 
seventy-two  shares  of  the  capital  stock  of 
the  Farmers  Bank  of  Virg-inia.  In  1820 
Harvey  instituted  an  action  on  this  cove- 
nant, which,  for  some  cause,  had  to  be  dis- 
missed. On  the  4th  of  April,  1827,  James 
C.  Steptoe  made  a  deed  by  which  he  con- 
veyed all  his  property  to  Thomas  Steptoe 
and  three  others,  in  trust  to  dispose  of  the 
same,  and  out  of  the  proceeds  to  pay  a 
large  amount  of  debt  due  from  himself,  and 
also  debts  due  from' his  father.  He  died  in 
the  same  year,  and  left  a  will  which  he  had 
executed  in  1821,  which  was  duly  admitted 
to  probate  in  November,  1827.  By  his  will 
he  authorized  his  executors  to  sell  the  whole 
of  his  real  estate  for  the  pa3'ment  of  his 
debts.  The  executors  nominated  having^ 
refused  to  qualify,  administration  with 
the  will  annexed  was  committed  to  Thomas 
Steptoe  and  Wm.  Lang-home.  Thomas 
Steptoe  seems,  however,  to  have  been  the 
sole  acting^  administrator  and  trustee. 

Matthew   Harvey's    action   having    been 
dismissed,     his      executors     brought      an- 
other    action,      and     in     1830     they 

292  ^recovered  a  judgment  against  James 
C.  Steptoe's  administrators  for  $17,200 

with  interest  from  the  first  of  March,  1819; 
and  in  1836  this  judgment  was  affirmed  <by 
the  court  of  appeals. 

In  January,  1837,  Harvey's  representa- 
tives filed  their  bill  in  the  Circuit  conrt  of 
Bedford  county,  against  James  C.  Steptoe*s 
administrators,  widow,  heirs,  Ac,  Thomas 
Steptoe  as  trustee  in  the  deed,  and  as  de- 
visee and  legatee  of  his  father  James  Step- 
toe deceased,  James  S.  Penn,  another 
devisee  of  James  Steptoe  deceased,  and  the 
sureties  of  the  administrators,  in  which 
they   charged   that   the  deed   of   James  C 
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Steptoe  was  intended  to  hinder  and  delay 
them  in  the  collection  of  their  debt,  and 
was  fraudulent  and  void.  That  at  least  it 
was  void  so  far  as  it  provided  for  the  pay- 
ment of  the  debts  of  his  father  James  Step- 
toe.  That  Thomas  Steptoe,  without 
applying^  to  the  court  for  directions,  had 
g^one  on  to  pay  a  large  amount  of  James 
Steptoe 's  debts  out  of  the  trust  fund;  much 
larg-er  than  the  value  of  the  property  be- 
queathed by  his  father  to  James  C.  Steptoe ; 
and  they  charged  that  there  had  been  a  sale 
of  eight  of  the  slaves  conveyed  by  the  deed, 
to  Catharine  Steptoe,  the  widow  of  James 
C.  Steptoe,  so  conducted  as  intended  to  de- 
feat the  claim  of  the  plaintiff's  testator. 
They  charged  that  Thomas  Steptoe  and 
James  8.  Penn  had  each,  as  devisees  of 
James  Steptoe,  received  a  considerable  prop- 
erty which  was  liable  to  repay  what  had 
been  improperly  paid  out  of  the  estate  of 
James  C.  Steptoe. 

The  prayer  to  the  bill  was  for  a  settlement 
of  the  accounts  of  the  trustee  and  of  the 
administrators,  and  of  the  debts  of  James 
Steptoe  paid  by  the  trustee  out  of  the  trust 
fund,  or  by  James  C.  Steptoe  in  his  lifetime. 
That  Thomas  Steptoe  be  required  to  pay 
the  full  value  of  the  eight  slaves  sold  by  him 
to  the  widow  and  daughter  of  James  C. 
Steptoe;  that  he  and  Penn  should  be 
293  'compelled  to  pay  their  just  propor- 
tion of  the  debts  of  James  Steptoe, 
paid  either  by  James  C.  Steptoe  in  his 
lifetime,  or  by  the  trustee  after  his  death ; 
and  for  general  relief. 

Thomas  Steptoe  answered  the  bill,  stat- 
ing that  he  was  the  sole  acting  trustee  and 
administrator;  and  insisting  that  James 
C.  Steptoe  took  under  the  will  of  his  father 
James  Steptoe,  a  legacy  which  bound  him 
to  pay  the  debts.  He  admits  that  the  eight 
slaves  were  purchased  at  a  price  below  their 
real  value ;  but  he  denies  that  he  did  any- 
thing himself  to  effect  that  result. 

Catharine  Steptoe  answered,  admitting 
that  she  purchased  six  of  the  eight  slaves 
referred  to  in  the  bill,  but  denying  that 
there  was  any  combination  or  design,  so  far 
as  she  was  concerned  or  had  any  knowl- 
edge, to  conduct  the  sale  so  as  to  defeat  the 
claim  of  the  plaintiff's  testator. 

It  appears  that  James  Steptoe  by  his  will, 
which  was  admitted  to  probate  in  February, 
1826,  in  the  first  clause,  provides  as  fol- 
lows :  *■  'My  will  and  desire  is  that  all  my 
just  debts  be  paid,  and  for  that  purpose  I 
give  and  devise  to  my  son  James  C.  Step- 
toe (hereafter  named  one  of  my  executors), 
the  following  slaves,  to  wit:  Winnie  and 
her  five  children  (naming  them),  all  my 
stock  of  horses  and  likewise  all  debts,  dues 
and  demands,  which  may  be  due  and  owing 
to  me,  whether  evidenced  by  mortgage, 
deed  of  trust,  judgment,  bond,  bill  or  other- 
wise; and  the  property  and  debts  hereby 
bequeathed  to  my  said  son,  James  C.  is  to 
hold  and  dispose  of  as  a  fund  out  of  which 
he  is  to  discharge  all  debts  due  from  me ; 
and  whatever  surplus  of  the  fund,  either  in 
money  or  kind,  shall  remain  after  the  pay- 
ment of  my  debts  aforesaid,  I  give  and  be- 


queath the  same  to  my  son  James,  his  heirs 
and  assigns  forever." 

The  testator  gives  to  Thomas  Step- 
294  toe  the  proceeds  of  *the  sale  of  a  tract 
of  land  near  New  London  containing 
about  four  hundred  acres;  and  also  twenty- 
one  slaves,  and  his  stock  of  cattle,  hogs, 
&c. ;  and  he  gives  to  his  grandson  James 
S.  Penn  six  slaves. 

In  relation  to  the  sale  of  the  eight  slaves, 
it  appears,  that  a  sale  of  the  property  em- 
braced in  the  trust  deed  was  made  on  the 
10th  of  January,  1828,  at  which  Thomas 
Steptoe  and  William  Langhome  were  pres- 
ent. After  all  the  other  negroes  were  sold, 
and  when  these  negroes  were  put  up,  Callo- 
hill  Minnis  observed  to  the  company, 
'^Gentleman,  we  have  now  sold  property 
enough  to  pay  all  Captain  Steptoe 's  debts; 
we  now  put  up  some  negroes  which  the 
widow  wishes  to  purchase.  I  shall  make 
but  one  bid  for  her;  if  anybody  bids  over 
me,  I  shall  not  make  a  second  bid."  A 
negro  boy  was  then  put  up,  and  Minnis 
made  a  bid  for  him;  there  was  another  bid, 
but  upon  a  conversation  by  the  son  of  the 
bidder  with  him,  this  bidder  withdrew  his 
bid,  and  Minnis  got  the  negro  at  the  first 
bid,  as  he  did  all  the  rest ;  and  they  were  sold 
at  a  great  sacrifice.  It  does  not  appear  that 
either  Thomas  Steptoe  or  Langhome  was 
present  or  heard  the  proclamation  of  Min- 
nis, though  they  were  on  the  ground.  It 
was  insisted  in  this  court,  that  Minnis  was 
the  agent  of  Thomas  Steptoe  in  the  sale ; 
and  that  this  was  apparent  from  the  lan- 
guage he  used ;  and  from  the  fact  as  shown 
by  the  commissioner's  report,  that  on  the 
next  day  Thomas  Steptoe  paid  him  a  fee  of 
fifty  dollars,  '4n  the  trust  transactions." 

In  May,  1838,  the  court  directed  a  com- 
missioner to  settle  the  accounts  of  the  trustee 
and  the  administrators  of  James  C.  Steptoe ; 
also  to  take  an  account  of  the  real  estate 
received  by  the  widow  and  heirs  of  James 
C.  Steptoe  from  his  estate ;  and  also  of  the 
outstanding  and  unsatisfied  debts  of  said 
Steptoe,  designating  the  grade  and  char- 
acter of  said  debts. 
295  *The  commissioner  made  his  report, 
which  was  excepted  to  by  the  plain- 
tiffs and  defendants,  and  in  October,  1845, 
it  was  re-committed  with  instructions  to 
the  commissioner,  in  settling  tHe  trust 
account  of  Thomas  Steptoe,  to  make  annual 
rests,  and  to  charge  interest  on  the  balance 
from  the  end  of  the  year.  He  was  directed 
to  ascertain  and  report  what  the  eight 
slaves  purchased  by  Catharine  Steptoe  and 
her  daughter  would  have  brouerht  at  the 
sale  at  which  thej^  were  disposed  of,  had 
there  been  competition  in  bidding,  taking 
into  consideration  the  prices  at  which  the 
other  negroes  sold  at  the  same  time, 
brought,  as  well  as  any  other  evidence  that 
may  be  produced  by  the  parties ;  and  also  the 
amounts  and  values  of  the  property  received 
by  Thomas  Steptoe  and  James  S.  Penn,  re- 
spectively, under  the  will  of  James  Steptoe 
deceased ;  and  also  the  amount  of  the  debts 
of  James  Steptoe  paid  by  James  C.  Steptoe 
in   his   lifetime,    and   by   his  trustee    and 
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administrators  since  his  death;  and  the 
amount  and  value  of  the  property  of  every 
description  received  by  James  C.  Steptoe  or 
by  his  said  trustee  or  administrator,  under 
the  will  of  James  Steptoe.  Other  accounts 
were  ordered  which  it  is  not  necessary  to 
state. 

The  commissioner  made  his  report  in  1846. 
He  made  annual  rests  in  the  trustee's  ac- 
count, and  charged  interest  on  the  balances 
from  the  end  of  the  year.  Nearly  the  whole 
trust  fund  which  he  sold  or  collected  was 
received  prior  to  the  year  1833.  In  1834  he 
made  a  payment  on  a  judgment,  and  there 
were  some  small  collections  and  payments 
afterwards.  The  balance  on  that  account 
against  the  trustee  was  of  principal 
$3,056.38,  and  of  interest  $2,370.22,  up  to 
January  1,  1845.  The  plaintiff  insisting 
that  the  trustee  kept  the  funds  in  his  hands 
an  unreasonable  length  of  time,  and  that 
he  ought  to  be  charged  interest  somewhat 
as  debtor  and  creditor,  the  commissioner 
returned  a  special  statement  upon  that 

296  view  *of  the  case,    making   the   bal- 
ance as  of  the  same  date,  of  principal 

$4,077,91,  and  of  interest  $1,751.51. 

He  reports  that  no  evidence  was  produced 
before  him  by  any  of  the  parties  as  to  the 
eight  slaves,  and  taking  the  prices  of  the 
other  salves  as  the  criterion,  the  eight 
ought  to  have  brought  $2,796;  and  deduct- 
ing the  amount  for  which  they  were  sold, 
viz:  $645,  there  was  to  be  accounted  for 
$2,153.  He  does  not  charge  this  in  either 
the  trustee's  or  the  administration  account. 

The  administration  account  is  brought 
down  to  April  1,  1837,  when  there  is  found 
to  be  due  to  the  administrator,  of  principal, 
$1,327.96,  and  of  interest  $168.13,  or  if  cal- 
culated to  January  1,  1845,  $765.56. 

The  commissioner  reports  that  he  was 
unable  to  ascertain  what  debts,  if  any,  of 
James  Steptoe  were  paid  by  James  C.  Step- 
toe in  his  lifetime,  nor  did  it  appear  how 
much  had  been  received  by  him  from  the 
collection  of  debts  or  sale  of  the  trust  fund. 
The  debts  paid  by  Thomas  Steptoe  exceeded 
the  amount  of  the  property  bequeathed  by 
James  Steptoe  to  James  C.  Steptoe,  and 
which  came  to  Thomas  Steptoe' s  hands, 
by  $6,818.08. 

The  plaintiffs  excepted  to  the  report :  Ist. 
That  James  C.  Steptoe  was  only  bound  to 
pay  the  debts  of  his  father  James  Steptoe, 
to  the  amount  of  the  legacy  received.  2d. 
That  even  if  the  legacy  was  conditional  on 
the  payment  of  the  debts  of  his  father, 
James  C.  could  not  bind  himself  to  the  prej- 
udice of  his  creditors.  3d.  That  the  deed 
of  trust  was  fraudulent.  4th.  That  if  the 
deed  was  not  fraudulent  in  toto,  it  was 
fraudulent  to  the  extent  that  it  provided  for 
the  payment  of  the  debts  of  the  father. 
5th.  That  Thomas  Steptoe  having  acted 
with  full  knowledge  of  the  large  debt  due  to 
the  plaintiffs,  and  having  applied  the  trust 
funds  to  the  payment  of  the  debts  of  the 
father,  was  personally  liable  for  this  mis- 
application of  the    trust   fund.     6th. 

297  That    the    trustee   *Thomas    Steptoe 
ought  to  be  charged  with  interest  in 


the  mode  stated  in  the  special  statement 
There  were  other  exceptions  which  it  is 
unnecessary  to  notice. 

Thomas  Steptoe  also  excepted.  But  his 
exceptions  do  not  refer  to  the  statement  of 
his  accounts  as  trustee  and  administrator, 
except  that  he  insists  that  some  of  the 
charges  made  in  one  account  should  have 
been  made  in  the  other.  He  objects  to  be- 
ing charged  with  interest ;  or  with  the  en- 
hanced price  of  the  eight  slaves,  or  with  the 
debts  of  James  Steptoe,  paid  by  him  out  of 
the  trust  fund. 

In  April,  1848,  Benjamin  A.  Donald  and 
Giels  M.  Noble,  his  sister,  were  admitted 
defendants  in  the  cause.  They  claimed  to 
be  creditors  of  James  C.  Steptoe,  as  secu- 
rity of  Christopher  Clark,  in  his  official  bond 
as  executor  of  their  father  Andrew  Donald. 
In  February,  1835,  Benjamin  Donald  and 
Greorge  Noble  and  Giels  his  wife,  obtained 
a  decree  in  a  suit  in  equity  which  they  had 
instituted  against  the  personal  representa- 
tive and  trustees  of  Clark  and  his  sureties, 
and  Thomas  Steptoe  and  William  Lang- 
horne  as  administrators  with  the  will  an- 
nexed of  James  C.  Steptoe.  This  decree 
was  in  favor  of  Benjamin  Donald  for 
$6,457.87,  with  interest  on  a  part  of  it,  and 
in  favor  of  Noble  and  wife  for  a  like 
amount.  Under  the  decree  of  May,  1838, 
they  and  other  creditors  of  James  C.  Step- 
toe had  proved  their  debts  before  the 
commissioner.  Before  the  filing  of  the 
petition,  George  Noble  had  died. 

It  does  not  appear  that  any  execution  was 
ever  issued  on  this  decree ;  and  the  plain- 
tiffs objected  the  statute  of  limitations  of 
ten  years  to  a  judgment. 

The  cause  came  on  to  be  finally  beard  on 
the  14th  of  April,  1854,  when  the  court  held: 
That  the  deed  of  trust  of  James  C.  Steptoe 
was  not  fraudulent ;  that  Thomas  Steptoe 
ought  to  be  charged  with  the  differ- 
298  ence  between  '^what  the  slaves  sold 
b3'  him  and  purchased  by  Mrs.  Step- 
toe, brought  at  the  sale,  and  the  sum  shown 
by  the  commissioner's  report  as  that  which 
they  would  have  brought  if  fairly  sold;  but 
that  neither  Mrs.  Steptoe  nor  Thomas  Step- 
toe's  sureties  as  administrator  were  liable 
for  said  difference ;  that  James  C.  Steptoe 
was  not  bound  personally  for  the  payment 
of  the  debts  of  James  Steptoe,  but  only  as 
executor  and  to  the  extent  of  assets  which 
came  to  his  hands ;  but  that  Thomas  Step- 
toe was  not  bound  personally,  either  as 
trustee  or  administrator,  for  the  excess  of 
the  debts  of  James  Steptoe  paid  by  him 
over  the  assets  delivered  to  James  C.  Step- 
toe and  to  his  estate  from  the  estate  of 
James  Steptoe;  but  that  the  legatees  of 
James  Steptoe  were  bound  for  it.  That  the 
proceeds  of  the  sales  of  the  real  estate  in 
the  hands  of  Thomas  Steptoe  were  equita- 
ble assets,  and  his  securities  in  his  admin- 
istration bond  were  not  liable  for  them ;  but 
that  the  proceeds  of  the  personal  estate 
were  legal  assets,  and  for  these  the  sure- 
ties were  liable ;  and  as  to  these  legal  as- 
sets, the  plaintiff  was  entitled  to  priority, 
his  judgment   being  the  oldest;    that  the 
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decrees  of  Donald  and  Noble  were  not  barred 
by  the  statute,  and  they  were  entitled  to 
participate  in  the  equitable  assets ;  that  the 
mode  of  charging*  interest  against  Thomas 
Steptoe,  adopted  by  the  commissioner  in 
his  first  statement  of  his  account  as  trustee, 
was  correct;  and  that  Thomas  Steptoe  and 
James  S.  Penn,  the  legatees  of  James 
Steptoe  deceased,  having  received  more  than 
was  sufficient  to  pay  the  claim  of  Harvey's 
administrator  against  James  Steptoe's  es- 
tate, for  the  payment  of  the  debts  of  James 
Steptoe  by  Thomas  Steptoe  beyond  the 
assets  received  from  the  estate,  they  were 
responsible  for  the  amount  so  paid.  And 
the  decree  was  in  accordance  with  the 
foregoing  opinion.  There  were  other  sub- 
jects embraced  in  the  decree  which  it 
is    unnecessary    to     state;    only    so 

299  much  of  the  case  anri  *the  decree  be- 
ing stated  as  is  necessary  to  show  the 

points  decided  by  this  court. 

During  the  progress  of  the  cause  the  exec- 
utors of  EUirvey  having  died,  the  suit  was 
revived  in  the  name  of  William  W.  Boyd, 
administrator  de  bonis  non  with  the  will 
annexed;  and  he  applied  to  this  court  for 
an  appeal,  which  was  allowed. 

Grattan,  for  the  appellant. 
Goggin  and  Kean,  for  Thomas  Steptoe's 
sureties,  appellees. 

JOYNES,  J.  James  Steptoe  by  his  will 
bequeathed  to  his  son  James  C.  Steptoe  cer- 
tain property  and  debts,  *  *as  a  fund  out  of 
which"  he  was  to  pay  the  debts  of  the  tes- 
tator; and  gave  him,  for  his  own  benefit, 
the  residue  thereof  that  might  remain  after 
payment  of  the  debts.  This  was  not  a  leg- 
acy upon  condition  of  paying  the  debts  of 
the  testator.  The  bequest  created  a  trust 
fund  which  James  C.  Steptoe  was  to  apply 
to  the  payment  of  the  testator's  debts,  and 
the  acceptance  of  the  bequest  imposed  no 
obligation  upon  him  beyond  the  value  of 
the  fund.  To  the  extent,  therefore,  to 
which  the  deed  of  trust  of  James  C.  Steptoe 
provided  for  the  payment  of  debts  of  James 
Steptoe,  beyond  the  value  of  the  said  fund,  it 
was  voluntary,  and  consequently  void  as 
againt  his  creditors.  It  was  valid,  how- 
ever, as  against  Thomas  Steptoe,  as  the 
trustee  and  as  the  administrator  of  James  C. 
Steptoe  deceased,  and  he  cannot,  therefore, 
be  held  liable,  in  either  character,  for  the 
amount  paid  by  him,  in  pursuance  of  its 
provisions,  upon  the  debts  of  James  Steptoe 
deceased,  though  it  exceeded  the  amount  for 
which  James  C.  Steptoe  was  bound.  But  as 
the  payments  thus  made  enured  to  the  ben- 
efit of  the  legatees  and  devisees  of  James 
Steptoe  deceased,    they  are   liable   to 

300  *ref und  to  the  creditors  of  said  James 
C.  Steptoe  deceased  the  amount  paid 

by  him  and  by  the  trustee  on  the  debts  of 
paid  James  Steptoe  deceased,  over  and 
above  the  value  of  the  trust  fund  above 
mentioned. 

Upon  the  death  of  James  C.  Steptoe,  his 
quasi  equity  of  redemption  in  the  real  estate 
conveyed  by  his  deed  of  trust  descended  to 
his  heirs  at   law ;  and   his  quasi  equity  of 


redemption  in  the  personal  property  and 
debts  devolved  upon  his  executors.  Upon 
the  renunciation  of  the  executors  and  the 
qualification  of  the  administrators  with  the 
will*  annexed,  the  latter  interest  became 
vested  in  them.  By  the  will  of  said  James 
C.  Steptoe,  he  directed  his  executors  to  sell 
his  real  estate  for  the  payment  of  his  debts, 
so  that  the  equity  of  redemption  in  the  real 
estate  descended  to  the  heirs  subject  to  this 
trust,  the  execution  of  which  devolved, 
under  the  statute,  upon  the  administrators. 
When  Thomas  Steptoe,  who  was  sole  acting 
trustee  and  sole  acting  administrator,  sold 
the  trust  property,  after  the  death  of  James 
C.  Steptoe,  it  became  his  duty  to  pay  to 
himself,  as  trustee  under  the  will,  so  much 
of  the  surplus  money  remaining  after  the 
payment  of  the  debts  secured  by  the  deed  as 
arose  from  the  sales  Of  real  estate,  and  to 
pay  to  himself,  as  administrator,  so  much 
of  the  said  surplus  as  arose  from  the  sales 
of  personal  estate  or  the  collection  of  debts. 
Upon  well  settled  principles,  the  amount 
thus  payable  to  himself,  as  administrator, 
was  assets  in  his  hands  as  such,  for  which 
his  sureties  were  responsible.  Morrow's 
adm'r  v.  Peyton's  adm'r,  8  Leigh  54. 
There  was  no  need  of  any  election  on  his 
part  to  make  the  transfer  in  order  to  fix  the 
liability  of  the  sureties.  It  was  his  duty  to 
make  it,  and  he  could  not  lawfully  refuse 
to  do  so  after  the  purposes  of  the  deed  were 
satisfied. 

When  the  same  person  is  the  representa- 
tive of  two  estates,  one  of  which  is 
301  debtor  to  the  other,  or  when  the  *samc 
person  is  representative  of  an  estate 
and  guardian  of  a  legatee,  the  time  at 
which  the  transfer  of  assets  should  be  made 
will  depend  upon  the  condition  of  the  debtor 
estate,  and  the  state  of  the  administration. 
Accordingly,  in  such  a  case,  the  court  will 
not  shift  the  responsibility  from  one  set  of 
sureties  to  the  other,  without  some  act  or 
declaration  on  the  part  of  the  representative 
indicating  an  intention  to  transfer  the 
assets.  Morrow's  adm'r  V.  Peyton's  adm'r, 
ubi  supra ;  Myers  v.  Wade,  6  Rand.  444. 

But  this  case  does  not  fall  within  the  rea- 
sons which  governed  those  decisions,  as 
may  be  seen  by  reference  to  the  opinion  of 
Judge  Tucker,  in  the  case  first  cited.  And 
even  if  the  balance  due  from  Thomas  Step- 
toe as  trustee  to  himself  as  administrator 
should  not  be  considered  as  transferred  by 
intendment  and  operation  of  law,  upon  the 
close  of  the  trust  to  his  account  as  admin- 
istrator, the  same  result,  in  effect,  would 
be  reached  in  another  way.  For,  according 
to  the  decision  in  Morrow's  adm'r  v.  Pey- 
ton's adm'r,  he  and  his  sureties,  as  admin- 
istrator, would  be  liable  for  a  devastavit 
for  his  failure  to  account  as  administrator 
for  the  money  so  due  from  himself. 

And  this  liability  of  Thomas  Steptoe  as 
administrator,  and  of  his  sureties,  does  not 
merely  embrace  the  balance  of  the  personal 
fund  actually  in  his  hands  as  trustee,  but 
embraces  the  whole  amount  of  said  fund 
for  which  he  was  liable  upon  a  proper  set- 
tlement of  his  accounts.     If  as   trustee  he 
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wasted  any  part  of  the  personal  estate 
which  came  to  his  hands,  he  became  liable 
for  it,  and  he  and  his  sureties  must  account 
for  it,  upon  the  principles  above  mentioned. 
It  appears  from  the  evidence,  that  after 
most  of  the  slaves  had  been  sold,  Callohill 
Minnis,  who  attended  the  sale  as  ag'ent  for 
the  widow  Mrs.  Catharine  Steptoe,  made  a 
public  announcement  to   the   persons 

302  present,    that  enough  *property   had 
been  sold  to   pay    the   debts   of   said 

James  C.  Steptoe,  and  that  some  slaves 
would  then  be  sold  which  the  widow  wished 
to  purchase.  He  further  stated  that  he  would 
make  one  bid  for  her,  and  that  if  any  per- 
son should  bid  over  him,  he  would  not  make 
another  bid.  The  evidence  is,  that  he  said : 
**We  have  sold,"  &c.  and  **We  will  now 
sell,'*  Ac.  from  which  it  might  be  inferred 
that  he  was  speaking 'on  behalf  of  Thomas 
Steptoe,  the  trustee.  But  this  is  not  im- 
portant. It  was  the  duty  of  Thomas  Step- 
toe to  be  present  at  the  sale,  and  to  super- 
intend and  control  it ;  and  we  must  presume 
that  he  was  present  and  heard  the  announce- 
ment. The  result  was,  that  nobody  would 
bid,  and  that  Minnis  purchased  eight  slaves 
successively  at  his  first  bid.  The  eight 
were  purchased  for  $645 ;  whereas  they  had 
been  appraised  at  $1,750,  and  would  have 
produced  $2,796,  according  to  the  estimate 
of  the  commissioner,  founded  on  the  prices 
which  the  other  slaves  brought,  compared 
with  what  they  were  appraised  at. 

Now  it  is  palpable  that  this  ruinous  sac- 
rifice was  brought  about  by  the  appeal 
which  Minnis  made  on  behalf  of  the  widow ; 
and  equally  so  that  it  was  done  with  the  con- 
nivance, if  not  through  the  agency,  of 
Thomas  Steptoe.  If  he  did  not  hear  the 
announcement  publicly  made  by  Minnis, 
which  we  must  suppose,  considering  the 
object  of  it,  was  so  made  that  everybody 
present  could  and  did  hear  it,  did  he  not 
discover  that  nobody  bid  over  Minnis, 
though  his  bid  was  far  below  tlie  value,  and 
that  he  bought  at  his  own  price?  Did  this 
excite  no  inquiry?  Could  he  see  this  go 
on,  again  and  again,  as  each  slave  was  put 
up  in  succession,  and  not  suspect  that  there 
was  some  contrivance  to  prevent  a  sale  at 
fair  prices.  The  truth  is  that  he  seems  to 
have  thought  his  duty  fulfilled  by  obtaining 
money  enough  to  pay  the  debts  provided  for 
in  the  deed,  and  to  have  felt  himself 

303  at    liberty    to   *favor    his     brother's 
widow  at    the   expense    of  all  other 

persons,  by  conniving  at  the  plan  adopted 
by  Minnis,  if  not  by  expressly  assenting  to 
it.  This  was  a  breach  of  trust,  and  a 
waste  of  a  part  of  the  trust  property  that 
had  come  to  his  hands.  He  was  bound  to 
make  good  the  loss  thus  occasioned  to  the 
parties  interested,  and  for  that  purpose  was 
liable  to  be  charged,  in  the  settlement  of 
his  accounts,  with  the  fair  value  of  the 
slaves,  instead  of  the  price  they  were  sold 
for.     His   claim    to   be  exempted    from  the 

Sayment  of  interest  cannot  be  allowed. 
Tothing  short  of  a  charge  against  him  of 
the  value  of  the  slaves  will  indemnify  the 
parties  interested  in  the  fund,  and  for  the 


same  reason  that  amount  must  bear  interest 
as  if  the  money  had  been  received.  This 
is  the  course  always  adopted  by  the  court 
when  a  trustee  has,  by  a  breach  of  trust, 
wasted  a  part  of  the  trust  property  that  has 
come  to  his  hands.  Hudson  &  als.  v.  Hud- 
son's  adm'r,  5  Munf.  180;  Miller  v.  Hol- 
combe's  ex'or,  9  Gratt.  665;  Miller  A  wife 
V.  Jeffries,  4  Gratt.  472;  Moore  v.  Hilton, 
12  Leigh  1 ;  2  Lromax  Executors  476 ;  Hill 
on  Trustees  522-3. 

Six  of  the  slaves  thus  sacrificed  were  pur- 
chased for  Mrs.  Steptoe,  and  two  for  her 
daughter  Mrs.  Burwell.  The  purchase  was 
made  at  the  instance  and  request  of  Mrs. 
Steptoe,  and  she  took  the  slaves  purchased 
for  her.  She  knew  the  prices  at  which  they 
were  sold,  and  that  they  were  very  far  below 
their  real  value ;  and  it  is  a  reasonable  pre- 
sumption  that  site  was  aware  of  the  means 
by  which  her  agent  obtained  them  at  such 
a  sacrifice.  But  whether  that  was  so  or  not 
she  accepted  the  benefit  of  the  purchase 
and  cannot  repudiate  the  means  by  which  her 
agent  secured  it  for  her.  Crum  v.  United 
States  Mining  Co.,  7  Gratt.  352.  Having 
thus  participated  in  the  breach  of  trust,  and 
reaped  the  benefit  of  it  to  the  extent  of  the 
difference  between  the  value  of  the 
304  six  ^slaves  purchased  for  her  and  the 
price  she  paid  for  them,  she  is  liable, 
to  that  extent,  to  indemnify  Thomas  Step- 
toe and  his  sureties  as  administrator. 
Greenwood  v.  Wakeford,  1  Beav.  R.  576; 
McGachen  v.  Dew,  15  Eng.  Lr.  Sl  EJq.  97 ; 
Raby  v.  Ridehalgh,  1  Jurist  N.  S.  363; 
Barksdale  v.  Finney,  14  Gratt.  338;  L/ewin 
on  Trusts  (ed.  1858)  392;  lb.  768. 

Mrs.  Burwell  for  whom  the  other  two 
slaves  were  purchased,  appears  to  have  been 
an  infant  at  the  time  of  the  sale.  But  as 
no  claim  is  made  against  her  on  account  of 
that  purchase,  it  is  not  necessary  to  say 
anything  more  in  reference  to  it. 

The  decrees  in  favor  of  Donald  and  Mrs. 
Noble  are  not  barred  by  the  statute  of  lim- 
itations, because  the  decree  of  May,  1838, 
directed  the  commissioner  to  take  an  ac- 
count of  all  the  outstanding  and  unsatisfied 
debts  of  James  C.  Steptoe  deceased,  under 
which  they  had  a  right  to  come  in  and 
prove  their  debts;  as  they  did.  By  that 
decree  the  court  took  upon  itself  the  ad- 
ministration of  the  assets,  and  it  would 
have  restrained  those  parties  from  proceed- 
ing afterwards  by  a  separate  suit  to  enforce 
their  claim.  Stevenson  v.  Taverner,  9 
Gratt.  398.  The  statute  of  limitations, 
therefore,  ceased  to  run  against  them  from 
the  date  ofthat  decree.  Stenndale  v.  Har- 
kinson,  1  Sim.  R.  393.  If  the  bill  in  this 
case  had  been  a  ** creditor's  bill,"  filed  on 
behalf  of  the  plaintiff  and  all  other  creditors, 
perhaps  the  statute  would  have  ceased  to 
run  from  the  filing  of  the  bill,  as  was  held 
in  the  case  last  cited. 

It  appears  from  the  accounts  of  Thomas 
Steptoe  as  trustee  that  the  principal  trans- 
actions of  the  trust  were  closed  by  the  1st 
day  of  January,  1832.  The  payments  after 
that  time  were  chiefly  for  expenses.  But 
as  it  appears   that   there   was   a  payment 
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law  ranat  be  the  same  in  respect  to  the 
equity  of  redemption,  Which  is  regrarded  as 
a  substantial  interest  in  the  property,  the 
mortgag^ee  having  a  mere  incumbrance, 
and  redemption  by  the  executor,  even  after 
forfeiture,  being  matter  of  right  and  not  of 
favor.  In  the  argument  of  Sharpe  v.  Earl 
of  Scarborough,  4  Ves.  R.  S38,  Sir  John 
Mitford  said,  that  the  cases  in  P.  Williams 
and  Ambler  had  been  considered  as  over- 
ruled. These  cases  were  relied  on  by  Bay- 
ley,  J.,  in  Clay  V.  Willis,  1  Barn.  A  Cres. 
364  (8  Eng.  C.  L.  R.  103),  as  one  ground  of 
his  judgment.  But  the  mortgage  in  that 
case  was  in  fee,  and  the  equity  of  redemp- 
tion was  clearly  equitable  assets  upon  the 
other  ground  relied  on  in  the  judgment, 
namely,  the  devise  for  the  payment  of 
debts.  This  judgment  is  cited  by  Lrord 
Tentetden  in  Barker  v.  May,  9  B.  A  C.  489 
(17  Eng.  C.  L.  R.  426),  but  the  fund  in 
that  case  was  the  proceeds  of  real  estate  de- 
vised  to  be   sold  for   the   payment  of 

307  debts  *and  legacies,  and  was,    there- 
fore,   equitable   assets.     In  a  learned 

work  published  in  1832,  it  is  said  that  the 
cases  in  P.  Williams  and  Ambler  are  at 
variance  with  superior  authority  (alluding 
to  the  cases  cited  in  Mr.  Cox's  note),  and 
with  principle,  too,  and  are  of  no  value. 
Megginson  on  Assets  in  Ek^uity  105.  And 
Mr.  Lewin  regards  them  as  of  no  authority 
in  England  at  this  day.  I/ewin  on  Trusts 
(ed.  1858), 

There  is  much  confusion  and  uncertainty 
in  the  books  as  to  the  criterion  by  which 
we  are  to  distinguish  whether  assets  arc 
legal  or  equitable.  In  Fonblanque's  Equity 
the  rule  is  stated  to  be,  that  assets  which 
go  to  the  executor  qua  executor,  virtute 
oflScii,  though  only  an  equitable  interest, 
or  recoverable  by  the  executor  only  in  a 
court  of  equity,  are  legal  assets.  Fonb. 
Eq.  578.  The  same  rule  is  laid  down  by 
Judge  Story.  1  Story's  Eq.  {  551.  This 
rule  was  adopted  by  Vice  Chancellor  Kind- 
ersley,  in  Cook  v.  Gregson,  2  Jurist,  N.  S. 
510,  and  in  French  v.  French,  3  lb.  482 
and  approved  by  Lords  Campbell,  Cran- 
worth,  Chelmsford  and  Wenleysdale  in  At- 
torney Greneral  v.  Bennwing,  6  lb.  1083, 
decided  by  the  House  of  I^rds  in  1860.  It 
may,  therefore,  be  considered  as  fully  es- 
tablished in  England. 

In  Cook  v.  Gregson,  the  vice  chancellor 
said,  that  when  it  is  laid  down  in  the  books 
that  assets  are  equitable  which  are  recover- 
able only  in  equity,  the  meaning  is,  not 
that  they  can  only  be  recovered  in  equity 
by  the  executor,  but  that  they  can  only  be 
recovered  in  equity  by  a  creditor  seeking 
payment  out  of  them.  He  says  further, 
that  if  a  court  of  law,  trying  an  issue  upon 
a  plea  of  plene  administravit,  will  say 
that  the  assets  were  not  received  by  the 
defendant  as  executor,  and  will  not,  there- 
fore, take  them  into  account,  the  creditor 
must  resort  to  a  court  of  equity  to  reach 
them,  and  they   are   equitable  assets. 

308  ^Applying  this  criterion,   there  can 
be  no  doubt  that  an  equity  of  redemp- 
tion in   personal  property  is   legal   assets. 


upon     a     judgment     in     March,     1834,    I 
think    that     the   account    should    be 

305  *stated  upon  the  principle  of  an  exec- 
utor's  account,   up  to  the  1st  day  of 

January,  1835.  From  that  time  it  should 
be  stated  as  an  account  between  debtor 
and  creditor,  charging  the  disbursements 
against  interest,  and  charging  interest  on 
the  several  sums  received  after  the  expira- 
tion of  six  months  from  the  date  of  such 
receipt.  In  order  to  ascertain  the  propor- 
tion of  the  balance  on  the  trust  account, 
which  is^to  be  regarded  as  arising  from 
the  real  and  personal  funds,  respectively, 
the  debts  paid  under  the  deed  should  be 
apportioned  ratably,  according  to  the 
amount  which  came  into  the  hands  of  the 
trustee  from  each  fund,  respectively. 

The  quasi  equity  of  redemption  in  the 
real  estate  conveyed  by  the  de<Ml  of  trust  is 
regarded  in  equity  as  an  interest  in  the  land 
(Downe  v.  Morris,  3  Hare's  R.  394,  and 
cases  cited),  and  as  such  descended  to  the 
heirs  of  James  C.  Steptoe,  as  I  have  already 
said.  If  he  had  died  intestate,  the  money 
arising  from  that  interest,  being  the  surplus 
proceeds  of  the  real  estate  after  satisfying 
the  deed,  would  have  been  applied  ratably 
to  the  payment  of  debts  of  James  C.  Steptoe 
by  specialty  binding  his  heirs,  according 
to  the  decision  of  this  court  in  Jones  v. 
Lackland,  2  Gratt.  81.  But  as  the  will  of 
said  James  C.  Steptoe  charged  his  real 
estate  with  the  payment  of  his  debts,  this 
fund  is  equitable  assets,  to  be  distributed 
among  all  the  creditors  ratably. 

Whether  the  quasi  equity  of  redemption 
in  the  personal  property  and  debts  con- 
veyed by  the  deed  of  trust,  is,  in  like  man- 
ner, to  be  treated  as  equitable  assets,  or 
whether  it  is  to  be  treated  as  legal  assets 
and  paid  to  the  creditors  according  to  the 
dignity  of  their  respective  claims,  is  a 
question  upon  which  there  has  been  a  di- 
versity of  opinion.  As  far  as  I  am  in- 
formed, this  question  has  never  t>een 
decided  by  this  court.  By  most  of  the  text- 
writers  it  is  laid  down,  that  an  equity 

306  of  redemption  *in   personal  property 
is  equitable  assets.     The  cases  cited 

for  that  doctrine  are,  the  case  of  Cox's 
creditors,  3  P.  Wms.  341 ;  and  Hartwell  v. 
Chitters,  Ambl.  R.  308.  The  latter  case 
assigns  no  reasons,  but  only  follows  the 
former  as  an  authority  in  point.  Both 
arose  upon  mortgages  of  terms  for  years.  It 
would  be  tedious  to  go  into  a  detailed  ex- 
amination of  the  grounds  on  which  the 
former  case  was  put;  and  it  is  not  neces- 
sary for  the  present  purpose.  The  grounds 
of  the  decision,  as  reported,  are  deficient  in 
clearness  and  precision,  and  have  been  de- 
clared by  a  learned  writer  to  be  **either 
unintelligible  or  impertinent."  In  a  note 
to  this  case,  Mr.  Cox  refers  to  several  pre- 
vious cases  in  which  it  was  held,  that  chat- 
tels, real  or  personal,  mortgaged  or  pledged 
by  the  testator,  and  redeemed  by  the  execu- 
tor, are  assets  at  law  in  the  hands  of  the 
executor  for  so  much  as  they  are  worth 
beyond  the  sum  paid  for  their  redemption, 
though  recoverable  only  in   equity.      The 
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The  right  of  the  mortgagee  to  the  property, 
subject  to  the  incVimbrance  of  the  mort- 
gage, devolves  upon  his  executor  as  such, 
by  virtue  of  his  office,  and  when  the  prop- 
erty is  sold  to  satisfy  the  mortgage,  he 
takes  the  surplus  money  in  the  same  right. 
And  accordingly,  in  Cook  v.  Gregson,  above 
cited,  the  vice  chancellor  held  an  equity  of 
redemption  in  personal  chattels  mortgaged 
by  the  testator  to  be  legal  assets  in  the 
hands  of  the  executor.  He  expressed  his 
disapprobation  of  the  case  of  Cox's  cred- 
itors, which,  of  course,  could  not  stand 
with  his  decision,  unless  a  distinction  be 
made  between  an  equity  of  redemption  in 
chattels  real,  and  one  in  chattels  personal. 

The  principal  ground,  if  not  the  only  one, 
upon  which  an  equity  of  redemption  in 
chattels  mortgaged  by  the  testator  has  been 
supposed  to  be  equitable  assets,  is,  that 
after  forfeiture,  the  estate  of  the  mortgagee 
is  absolute  at  law,  and  the  mortgagee  is 
driven  into  a  court  of  equity. 

But  if  any  argument  can  be  founded,  in 
case  of  a  mortgage,  upon  the  fact  that  after 
forfeiture,  the  estate  is  absolute  at  law  in 
the  mortgagee,  no  such  argument  has  any 
application  to  the  case  of  a  deed  of  trust. 

In  a  deed  of  trust,  though  the  legal  title 
is  in  the  trustee,  his  estate  never  becomes 
absolute,  and  the  right  of  the  debtor,  or  his 
executor,  to  redeem  or  to  receive  the  sur* 
plus  after  a  sale  is  recognized  by  the  char- 
acter of  the  instrument,  if  not  by  its  terms. 
I  am  therefore  of  opinion,  that  so  much  of 
the  surplus  of  the  trust  fund  as  arose  from 
the  sales  of  personal  estate  and  the  collec- 
tion of  debts,  must  be  treated  as  legal 
assets  in  the  hands  of  the  administrator.  I 
am  aware  that  this  view  is  in  conflict  with 
an  opinion  expressed  by  Judge   Stanard   in 

Jones  V.  Lackland,  2  Gratt.  81 ;  but 
309      that    opinion   was    *only    a    dictum, 

the  question  not  being  involved  in 
the  case. 

Some  other  points  will  be  embraced  in 
the  decree  which  need  not  be  noticed  in 
this  opinion. 

The  decree  of  the  Circuit  court  being  in- 
consistent in  several  particulars,  with  the 
views  I  have  expressed,  I  am  of  opinion 
that  it  should  be  reversed. 

The  other  judges  concurred  in  the  opinion 
of  Joynes,  J. 

The  decree  was  as  follows: 

The  court  is  of  opinion  that  by  accepting 
the  bequest  made  to  him  by  the  will  of  his 
father  James  Steptoe  deceased,  James  C. 
Steptoe  became  liable  to  pay  the  debts  of  the 
said  James  Steptoe  deceased,  only  to  the  ex- 
tent of  the  value  of  the  fund  bequeathed  to 
him,  and  that  the  deed  of  trust  of  said  James 
C.  Steptoe  in  the  proceedings  mentioned,  to 
the  extent  that  it  provides  for  the  payment 
of  debts  of  the  said  James  Steptoe  deceased, 
beyond  the  value  of  said  fund,  is  voluntary 
and  therefore  void  as  against  the  creditors 
of  the  said  James  C.  Steptoe.  But  the 
court  is  of  opinion  that  the  said  deed  of 
trust  is  valid  against  Thomas  Steptoe  as 
the  trustee,  and  also  as  the  administrator  of 


said  James  C.  Steptoe,  and  that  the  cred- 
itors of  said  James  C.  Steptoe  have  a  right 
to  subject  the  legatees  and  devisees  of  said 
James  Steptoe  deceased,  for  so  much  as  the 
debts  of  said  James  Steptoe  deceased,  paid 
by  the  said  James  C.  Steptoe  in  his  life- 
time, or  by  the  said  Thomas  Steptoe  after 
his  death,  in  pursuance  of  the  provisions  of 
said  deed  of  trust,  exceeds  the  value  of  the 
fund  bequeathed  as  aforesaid  by  the  said 
James  Steptoe  to  the  said  James  C.  Step- 
toe. And  as  it  will  be  necessary  to  recom- 
mit the  accounts  heretofore  taken,,  the  court 
is  further  of  opinion  that  leave  should  be 
given  to  any  of  the  parties  to  produce 

310  further  *evidence  as  to  the  amount  of 
debts  of  said  James  Steptoe  deceased 

so  paid,  or  as  to  the  value  of  said  fund. 

And  the  court  is  further  of  opinion  that 
Thomas  Steptoe  in  his  character  of  admin- 
istrator of  James  C.  Steptoe  deceased,  and 
his  sureties  as  such,  are  liable  for  so  much 
of  the  balance  that  may  be  found  due  from 
said  Thomas  Steptoe  af  trustee,  as  arose 
from  the  sales  of  personal  estate  and  the 
collection  of  debts  conveyed  and  assigned 
by  the  deed,  but  the  said  sureties  are  not 
liable  for  so  much  of  said  balance  as  arose 
from  the  sales  of  real  estate.  And  in  order 
to  ascertain  the  portions  of  such  balance 
which  consist  of  the  proceeds  of  the  real 
and  personal  funds  respectively,  the  debts 
paid  under  the  said  deed  should  be  appor- 
tioned between  the  said  funds  ratably. 

And  the  court  is  further  of  opinion,  that 
in  the  settlement  of  the  accounts  of  said 
Thomas  Steptoe  as  trustee,  he  should  be 
charged  with  the  fair  value  of  the  eight 
slaves  purchased  by  Callohill  Minnis  for 
the  defendants  Catharine  Steptoe  and 
Francis  Burwell,  instead  of  the  sum  for 
which  they  were  sold;  and  that  interest 
should  be  charged  thereon  in  the  same  way 
as  if  the  said  amount  had  been  actually 
received.  And  the  court  is  further  of  opin- 
ion, that  the  said  Catharine  Steptoe  is 
liable  to  indemnify  the  said  Thomas  Steptoe 
and  his  sureties  as  administrator,  to  the 
extent  of  the  difference  between  the  value 
of  the  six  slaves  purchased  for  her  as  afore- 
said and  the  sum  paid  by  her  for  them, 
with  interest  thereon ;  for  which  a  decree 
may  go  against  her  in  the  iirst  instance,  if 
it  can  be  done  without  subjecting  the  plain- 
tiff and  the  other  creditors  of  James  C. 
Steptoe  to  undue  inconvenience  or  delay, 
reserving  the  right  to  resort  to  the  said 
Thomas  Steptoe  and  his  said  sureties  in 
case  the  decree  against  the  said  Catharine 
should  prove  unavailing  in  whole  or  in 
part. 

And  the  court  is  further  of  opinion, 

311  that     the    account   *of   said    Thomas 
Steptoe   should  be    settled   upon    the 

principles  applicable  to  the  accounts  of  an 
executor,  until  the  1st  day  of  January,  1835. 
And  that  from  that  time  they  should  be 
settled  upon  the  principles  applicable  to  an 
account  between  debtor  and  creditor,  charg- 
ing the  disbursements  against  interest  as 
far  as  it  will  go,  and  charging  interest 
upon  the  sever^  sums  received    from   the 
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expiration    of  six  months  after  they  were 
respectively  received. 

And  the  court  is  further  of  opinion,  that 
so  much  of  the  balance  of  the  trust  fund  in 
the  hands  of  said  Thomas  Steptoe  as  arose 
from  the  sales  of  personal  property  and  the 
collection  of  debts,  should  be  treated  as 
legal  assets,  and  applied  to  the  payment  of 
the  debts  of  James  C.  Steptoe  according  to 
their  legal  priorities  as  the  law  was  at  the 
time  of  his  death ;  and  that  so  much  thereof 
as  arose  from  sales  of  real  estate  should  be 
treated  as  equitable  assets,  and  applied  to 
the  payment  of  the  debts  ratably  and  with- 
out regard  to  dignity,  according  to  the 
principles    applicable   to   equitable    assets, 

Reversed,  and  sent  back. 


312 


'Matthews  v.  Burton. 

January  Term,  1807,  Riclimoiid. 


Prftscriptlofi.*— In  Eastern  Virsinla.  a  party  in  pos- 
session of  land,  tracing-  back  his  title  for  upwards 
of  seventy  years,  it  is  a  presomption  of  law,  tbat  a 
srant  has  issued  for  the  land,  and  it  is  not  there- 
fore subject  to  entry  and  srant  as  waste  and 
unappropriated. 

This  was  a  writ  of  unlawful  detainer 
brought  in  May,  1846,  in  the  County  court 
of  Goochland,  by  William  Burton  against 
Bdward  Matthews,  to  recover  twenty-three 
acres  of  land  on  the  west  side  of  Little 
Byrd  creek.  The  case  lingered  in  the 
County  court  until  May,  1849,  when  it  was 
removed  to  the  Circuit  court  of  Goochland 
county ;  and  there  it  lingered  until  Septem- 
ber, 1859,  At  that  term  of  the  court  a  jury 
was  impaneled  to  try  the  case ;  but  after 
hearing  the  evidence  and  arguments  of 
counsel  they  were  unable  to  agree ;  and  this 
continuing  for  several  days,  it  was  agreed 
by  the  parties,  by  their  counsel,  to  discharge 
the  jury,  and  submit  the  cause  to  the  deci- 
sion of  the  court. 

The  ptaintift'  claimed  the  land  under  a 
patent  from  the  commonwealth  to  himself, 
which  issued  to  him  on  the  30th  of  May, 
1843,  for  twenty-three  acres  of  land  on  the 
west  side  of  Little  Byrd  creek  in  the  county 
of  Goochland. 

The  defendants  introduced  a  deed  from 
James  George  to  William  Harrison,  bearing 
date  the  7th  day  of  July,  1766,  by  which 
George  conveyed  to  Harrison  a  tract  of  two 

hundred  and  twenty-three  acres  of 
313      land   lying    on    both  *sides  of  Little 

Byrd  creek;  a  deed  from  Andrew 
Harrison  to  Wm.  Harrison,  dated  the  14th 
of  July,  1766,  conveying  to  Wm.  Harrison 
two  hundred  acres  of  land  on  both  sides  of 
the  same  creek ;  a  deed  from  Wm.  Harri- 
son to  Eklward  Matthews,  dated  the  19th  of 
August,  1771,  conveying  to  Matthews  four 
hundred  and  twenty-three  acres  of  land  on 

*rhe  principal  case  was  cited  in  Smith  v.  Corne- 
lius, 41  W.  Va.  fl7.  28  S.  E.  Rep.  601. 
See  also.  Archer  v.  Saddler,  2  H.  &  M.  370. 


both  sides  of  the  same  creek.  There  is  no 
doubt  that  this  last  deed  conveyed  the  land 
embraced  in  the  two  previously  mentioned. 
The  will  of  Edward  Matthews,  who  was  the 
grandfather  of  the  defendant,  was  intro- 
duced by  the  plaintiff,  but  relied  on  by  the 
defendant.  This  will  was  admitted  to  pro- 
bate in  the  County  court  of  Goochland,  on 
the  17th  of  January,  1785.  The  testator  gave 
to  each  of  five  of  his  sons  two  hundred  acres 
of  Aand ;  and  in  the  last  devise,  that  to  his 
son  Thomas,  after  giving  the  two  hundred 
acres,  he  says,  **  which  is  the  remainder  of 
my  tract  called  Lawson's."  One  of  the 
devises  is  to  his  son  William  Matthews,  and 
it  is  described  as  the  land  whereon  he  lives. 
The  defendant  also  introduced  a  plat  of 
William  Matthews'  land  made  b3''  Elliot 
Lacy,  the  surveyor  of  the  county,  surveyed 
in  April,  1787.  This  plat  extends  the  tract 
to  the  west  side  of  the  creek,  and  purports 
to  contain  226  acres.  It  is  a  long  parallelo- 
gram, extending  from  what  is  called  Lacy's 
road  on  the  east  to  and  beyond  the  creek  on 
the  west.  He  also  introduced  a  plat  made 
by  George  H.  Brett,  in  January,  1811,  and 
taken  from  that  of  Lacy ;  and  he  also  in- 
troduced a  plat  made  by  Atkisson,  a  deputy 
surveyor  of  the  county,  made  the  second  of 
March,  1811,  embracing  all  the  lands  of 
Edward  Matthews,  amounting  to  one  thou- 
sand and  sixteen  acres,  and  showing  how 
it  was  divided  among  his  five  sons.  The 
quantities  are  not  equal  in  the  several  tracts, 
but  they  held  them,  as  they  were  laid  down. 
And  this  plat  shows  that  this  tract  of  Wil- 
liam's  and  the  one  adjoining  it,    of  Ben. 

Matthews,  embrace  the  lands  conveyed 
314      *by   Harrison    to   Eklward  Matthews, 

and  are  the  only  lands  of  Edward 
Matthews  which  lay  on  both  sides  of  the 
creek,  or  even  touched  it.  The  defendant 
then  introduced  a  deed  from  the  adminis- 
trator with  the  will  annexed  of  William 
Matthews,  conveying  to  the  defendant  one 
hundred  and  sixty-four  acres  of  William 
Matthews'  land.  This  deed  is  dated  the  29th 
of  November,  1834,  and  is  confirmed  by  six 
of  the  devisees,  and  the  remainder  of  the 
tract  is  held  by  the  others.  The  only  lines 
mentioned  in  this  deed  are  those  which 
separate  the  land  conveyed  from  the  other 
part  of  William  Matthews'  land,  and  the 
other  boundaries  are  designated  by  the  ad- 
joining proprietors;  on  the  west  it  calls  for 
the  land  of  Benjamin  Johnson,  wihch  is 
not  designated  on  any  of  the  plats. 

It  was  shown  by  the  books  of  the  commis- 
sioner of  the  revenue  for  the  county  from 
1790  to  1815,  that  William  Matthews  was 
charged  with  two  hundred  and  twenty -six 
acres  of  land,  and  that  the  tax  thereon  for 
1814  was  paid.  And  it  was  proved  by  the 
surveyor  of  the  county  that  he  made  a  sur- 
vey and  plat  of  the  land  of  William  Mat- 
thews. He  took  the  courses  and  distances 
from  the  plat  of  Atkisson  and  of  Brett, 
though  on  one  of  the  long  lines  of  the  sur- 
vey on  Atkisson 's  plat,  it  was  too  short  to 
go  to  the  creek,  and  he  presumed  that  an 
out,  as  it  IS' called,  which  is  ten  chains, 
was  omitted,  as   was   frequently   the   case, 
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and  he  surveyed  the  line  which  is  the  long 
northern  line  on  that  supposition.  He 
proved  that  there  were  two  marked  trees  on 
the  lines 'and  corners  west  of  the  creek; 
that  there  was  a  hickory  corner  and 
pointers;  though  it  was  not  proved  when 
these  trees  were  marked ;  but  they  are  called 
for  by  the  former  plats. 
The  defendant  also  proved  that  in  1820 
Ann  Matthews,  the  widow  of  William 

315  Matthews,  cleared  a  part  of  *the  land 
on  the  west  of  the  creek,  and  at  that 

time  there  was  another  part  of  the  land 
which  showed  that  it  had  been  cleared  years 
before ;  that  the  said  land  had  been  in  pos- 
session of  William  Matthews  in  his  lifetime, 
his  widow  after  his  death,  and  the  defendant 
up  to  the  time  of  trial. 

Upon  these  facts  the  court  was  of  opinion 
that  the  defendant  had  failed  to  prove  that 
he  or  those  under  whom  he  claimed  title, 
\  had  within  thirty  years  previous  to  the  date 
of  the  plaintiff's  entry  or  theretofore,  paid 
any  tax  on  the  land  in  controversy,  situated 
on  the  western  side  of  the  Little  Byrd  creek ; 
and  therefore  held  that  the  title  of  the 
plaintiff  under  his  patent  was  valid;  and 
gave  him  a  judgment  for  the  land.  And 
thereupon  the  defendant  applied  to  this 
court  for  a  writ  of  error  to  the  judgment, 
which  was  awarded. 

Grattan,  for  the  appellants. 
Caskie,  and   Johnson   &  Guigon,  for  the 
appellee. 

RIVES,  J.  The  judgment  for  the  plain- 
tiff in  this  case  rests  on  the  single  ground 
*Hhat  the  defendant  had  failed  to  prove 
that  he  or  those  under  whom  he  claimed 
title,  had,  within  thirty  years  previous  to 
the  date  of  the  plaintiff's  entry,  paid  any 
tax  on  the  land  in  controversy."  It  would 
seem,  therefore,  to  have  been  supposed  by 
the  court  that  the  defendant  had  no  other 
rights,  but  those  secured  to  him  by  the  40th 
sect,  of  chap.  86,  of  the  Rev.  Code  of  1819, 
p.  330.  That  section  declares,  that  *'no 
entry  or  location  on  any  lands  within  this 
commonwealth  which  have  been  settled 
thirty  years,  prior  to  the  date  of  such  entry 
or  location ;  and  upon  which  quit  rents  or 
taxes  can  be  proved  to  have  been  paid  at 
any  time  within  the  said  thirty  years,  shall 
be  deemed  valid:  and  any  title,  which  the 
commonwealth    may   be    supposed  to 

316  have  thereto  *is  hereby  relinquished,  * ' 
&c.  But  the  inability  of  the  defend- 
ant to  protect  his  title  or  possession  by 
means  of  this  special  statutory,  pro  vision, 
is  not  decisive  of  his  rights.  They  spring 
from  a  higher  source. 

The  record  fails  to  disclose,  with  the  ab- 
solute certainty  that  might  be  desired,  the 
identity  of  the  plaintiff's  entry  and  survey 
of  9th  September,  1842,  with  the  plat  of  land 
claimed  and  held  west  of  Lrittle  Byrd  creek 
by  the  defendant.  These  parcels  of  land 
are  not  clearly  shown  to  be  one  and  the 
same.  The  diagrams  of  the  different  sur- 
veys, while  dissimilar,  are,  however,  so  far 
coincident  as  to  show  that  the  patentee 
could  not  make  his  location  without  includ- 


ing the  land,  or  at  least  the  greater  part  of 
it,  claimed  by  the  defendant  on  that  si<3e  of 
the  creek.     Inasmuch,  therefore,  as  it  rests. 
with  the  plaintiff  to  prove  his  right  of  pos- 
session, and  in  the  absence   of  such   proof* 
the    finding    must   be  for  the  defendant,  it 
may   be   safely  assumed  that  if  this  fact  of 
identity  did  not  exist,    it   would  have  been 
shown    in    evidence,   and  that  whatever  of 
doubt  is  left  upon  this  subject   by  the  com- 
parison   of   plats,    is   due  to  the  plaintiff's 
concession  on  the  trial,  that  his  patent  con- 
flicted   with    the    defendant's    claim.       In 
corroboration    of   this   view,   the   different 
surveys,  those  relied  on  by   the  plaintiff  as 
well   as   the  defendant,  call  in  common  for 
certain    marked   trees;  namely,    a  hickory, 
white    oak,    and  pointers  west  of  the  same 
creek.     I  think,  therefore,  we   are  justified 
by  the  record  in  assuming   that   the  patent 
of   the    plaintiff   embraces    land    held  and 
claimed  by  the  defendant. 

This,  then,  brings  us  to  a  consideration 
of  the  defendant's  title.  That  is  traced 
back  to  July,  1766,  when  the  deeds  of  James 
George  and  Andrew  Harrison  conveyed  to 
William  Harrison  two  tracts  of  land  sepa- 
rately, which  together  made  423  acres,  which 
were  afterwards,  to  wit,  on  the  19th  of  Au- 

gust,  1771,  conveyed  by  the  said 
William  Harrison  to  Edward  Mat- 
thews (the  grandfather  of  the  defend- 
ant), and  the  ancestor,  from  whom  the 
defendant  derives  his  title.  The  inclusive 
survey  of  the  lands  of  Edward  Matthews, 
as  they  were  parceled  out  under  his  will  to 
his  children,  made  on  the  2d  of  July,  1811, 
by  Thomas  Atkisson,  whose  plat  is  in  the 
record,  presents,  on  the  western  boundry  of 
the  land  in  controversy,  very  nearly  the 
same  outlines  with  those  of  the  plaintiff's 
location ;  from  which  fact  we  are  authorised 
to  infer  that  Edward  Matthews  in  his  life- 
time held  and  claimed  by  the  lines  now 
asserted  by  his  grandson. 

Under  this  state  of  facts,  this  land,  at 
the  date  of  the  plaintiff's  location  in  1842, 
cannot  be  regarded  as  waste  and  unappro- 
priated laud,  and  as  such  subject  to  grant 
by  the  commonwealth.  On  the  contrary, 
where  the  possession  has  continued  for 
such  a  great  length  of  time,  from  1766  to 
1842,  a  legal  presumption  arises  as  against 
the  crown  and  the  commonwealth  and 
claimants  under  them,  that  a  grant  had 
duly  accompanied  the  first  possession,  and 
consequently  avoids  any  subsequent  patent. 
This  principle  was  early  settled  in  this 
state  by  the  case  of  Archer,  adm'r  of  Tan- 
ner, V.  Saddler,  2  Hen.  &  Mun.  370.  It  was 
there  settled  that  a  patent  or  grant  for  lands, 
in  case  of  a  peaceable  and  uninterrupted 
possession  of  upwards  of  sixty  years,  to- 
gether with  the  payment  of  quit  rents  or 
taxes,  may  be  presumed  to  have  formerly 
issued:  but  in  that  case,  it  was  held  to  be 
the  province  of  the  jury,  and  not  of  the 
court,  to  make  that  presumption. 

The  court  in  that  case  relied  on  the  au- 
thority of  the  cases  there  cited  from  Cow- 
per ;  and  evidently  placed  the  doctrine  on 
grounds  of  public  policy  in  the  settling  titles 
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and    quieting*    possession.      Judge    Tucker 
remarked    with    much    significance,    *^pre- 
suxnptions,  in  favor  of  long  and   peaceable 
possession,    that    there     has   been   a 
318       grant,  must,    at  *no  very  long-  period 
hereafter,  be  absolutely   necessary   to 
"be  made,  on  almost  all  occasions,  in  conse- 
<iuence  of  the  operation   of  our  law  of  de- 
scents."    Judge  Roane  in  enumerating  the 
S^ounds    of  such  a  presumption,  specially 
notes  'Hhe  improbability  that  at  this  time 
of    day,    lands   in  that  part  of  the  county 
(Chesterfield)  are   vacant."    This  decision 
^was  made  in  the  early  part   of   the  century 
1808 ;  and  it  is    manifest    how    much    more 
-the    reason   and   necessity  of  such  a  rule  is 
applicable    to  our   present    circumstances. 
I  think  now  we  might  go  further  and  adopt 
this    presumption    as  a   conclusion  of  law, 
and  engraft  it  as  a  canon  of  the  law  of  real 
property,  and  eminently  just  and  servicea- 
ble in  quieting  possession,  and  establishing 
titles  to  lands,  so  long  settled  and  enjoyed 
as    those   in   the  eastern  part  of  this  state. 
This    has   been  done  in  the  state  of  North 
Carolina.     In  the  case  of  BuUard  v.  Barks- 
dale,  11  Ired.  Iraw  R.  461,    where  a  posses- 
sion of  forty-seven  years  was  relied  on  for 
a  presumplion  of  title;  and  where  there  was 
reason,    from   the  confession  of  the  party, 
to    believe   that   no   actual  grant  had  been 
made  him,  it  was  held  to  be  error  to  submit 
the  question  to  the  jury  on  the  evidence,  as 
one  of  fact  to  be  found  by   them  according 
to    the   weight   they  might  give  to  the  cir- 
cumstances,   as   evidence    to    their  minds; 
but    that  on  the  contrary,  the  jury  should 
presume  a  grant,  and   that,  as  a  conclusion 
of  law,  and  not  a  matter  of  fact. 

Many  instances  of  similar  presumptions, 
springing  from  the  lapse  of  time,  the  prob- 
able loss  of  evidence,  and  motives  of  public 
policy,  are  made  in  behalf  of  ancient  deeds, 
missing  links  of  title,  &c.  as  in  the  cases 
of  *Caruthers  v.  Eldridge's  ei^'or,  12  Gratt. 
670,  and  Goodwin  v.  McCluer,  3  Gratt.  291. 
These  presumptions  are  eminently  reason- 
able and  salutary,  and  necessary  to 
319  ^protect  landed  possessions  from 
the  designs  of  litigious  speculators. 
The  same  course  of  decisions  exists  in 
other  states.  In  South  Carolina,  a  pre- 
sumption of  a  grant  will  arise  from  a  pos- 
session for  thirty  and  probably  for  twenty 
years ;  McClure  v.  Hill,  2  Const.  Lr.  R.  420 ; 
and  in  Tennessee,  a  possession  for  twenty 
years  will  avail  to  the  same  end.  Gilchrist 
V.  McGee,  9  Yerg.  R.  455. 

Tried  by  these  principles,  the  case  of  the 
defendant  does  not  rest,  as  the  court  below 
seemed  to  suppose,  upon  his  ability  to  avail 
himself  of  the  statute,  to  which  the  court 
had  reference ;  but  rather  upon  the  fact  that 
he  was  entitled  by  presumption  of  law  to 
occupy  the  relation  to  the  plaintiff  of  an 
elder  patentee  from  the  crown ;  that  the  title 
of  the  crown  or  the  commonwealth  was  to 
be  considered  as  divested  in  favor  of  the 
claimant  whose  title  and  possession,  as  far 
as  traced,  ran  back  for  more  than  seventy 
years.  While,  therefore,  if  this  were  to  be 
treated  as  vacant  land,  no   time   could    bar 


the  commonwealth  or  its  grantee ;  and  even 
this  possessory  action  could  be  maintained 
within  three  years  of  the  date  of  the  patent 
as  against  any  occupier  of  such  land,  it  is 
altogether  different,  when  it  is  proven  as 
heie,  that  the  land  was  not  vacant,  but  had 
been  held  under  claim  of  title  in  peaceable 
and  uninterrupted  possession  for  seventy 
years  before  the  plaintiff's  entry  and  loca- 
tion. This  is  virtually  a  contest  between  a 
junior  grantee  with  his  patent  in  his  hand, 
and  an  elder  grantee,  whose  title  is  not  the 
less  real  and  valid,  because  created  by  pre- 
sumption of  law,  which  stands  in  stead  and 
fulfills  all  the  purposes  of  an  actual  grant. 
For  these  reasons,  I  hold  the  case  on  its 
merits  to  be  for  the  defendant ;  and  consider 
the  plaintiff,  under  the  actual  circumstances 
of   this   long   continued   possession  by  the 

defendant,  debarred  from  a  resort  to 
320      the  writ  of  unlawful  *detainer,  which 

consisted  only  with  his  theory  of  this 
being  vacant  land.  I  am,  therefore,  of 
opinion  that  the  judgment  should  be  re- 
versed, and  entered  for  the  defendant. 

The  other  judges  concurred  in  the  opinion 
of  Rives,  J. 

Judgment  reversed ;  and  entered  for  the 
defendant. 
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January  Term,  1807,  Richmond. 


I.  Ststates— LlBltation  of  Actloiu  sffsliut  a  Partner— 
Effect  on  Previous  Statute.— The  act  Code,  ch.  149, 
%  5,  In  relation  to  the  limitation  of  actions  by  one 
partner  affalnat  another  for  the  settlement  of  the 
partnership  accounts,  does  not  alter  the  act  1  Rev. 
Code  of  1819.  ch.  188,  S  4,  p.  488. 

9.  Saaio—5«ine— Interpretation  of,*— In  the  act  Code, 
ch.  149,  S  6,  the  words,  "fLve  years  from  a  cessation 
of  the  dealings  in  which  they  are  interested 
together,'*  does  not  refer  to  the  cessation  of  the 
active  operations  of  the  partnership;  but  when 
the  affairs  of  the  partnership  are  wound  up. 

3.  Same— Same— Partial  Settlement.— Thonffh  the 
time  prescribed  by  the  statute  may  not  beirln  to 
mn  until  the  business  of  the  partnership  is  wound 

•Statute— **Dealinff"—lnterpreUtlon  of.— In  Smith  y. 
Zumbro,  41  W.  Va.  086,  24  S.  E.  Rep.  0B7,  the  court 
said :  "Now,  when  we  come  to  inquire  what  is  meant 
by  a  'cessation  of  the  dealinffs,*  we  find  the  question 
has  been  passed  upon  in  this  state  in  the  case  of 
Sandy  t.  Randall,  20  W.  Va.  847,  in  which  Snydbb,  J., 
deliverin?  the  opinion  of  the  court,  says:  'The  courts 
of  Virffinla,  in  construlnsr  a  statute  identical  with 
this,  have  decided  that  the  word  'dealincrs*  embraces 
any  act  done  after  the  dissolution  of  the  partner- 
ship, in  winding  it  up.— such  as  the  collection  or 
payment  of  debts  due  to  or  by  the  firm.  Foster  v. 
Sison,  17  Gratt.  321.  This  we  reg-ard  as  the  correct 
interpretation,  and  the  necessary  conclusion  from 
it  is  that,  in  order  to  subject  the  suit  to  the  bar  of 
the  statute,  it  must  not  only  appear  that  there  has 
been  a  dissolution  of  the  partnership  more  than  five 
years  before  the  institution  of  the  suit,  but  that  there 
were  no  valid  claims  of  debit  or  credit,  against  or  in 
favor  of  the  firm,  paid  or  received  or  outstanding-, 
within  that  Ume.'" 
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up,  yet  the  parties  may  baye  a  partial  settlement 
of  the  partnership  accounts  before,  or  may  hrinflr 
a  suit  for  such  settlement. 

4.  Partoership— Settlement— Laches.*— Though  all  the 
business  of  a  partnership  may  not  be  wound  up, 
there  may  be  laches  in  briuffinsr  a  suit  for  the  set- 
tlement, which  will  not  affect  the  party  ffuilty  of 
the  laches;  so  that  doubtful  :iue8tions  made  so  by 
his  laches,  must  be  solved  affalnst  him. 

5.  Same— Partial  Settlement— Bfffect.t— A  partial  set- 
tlement to  which  there  is  no  valid  objection,  is 
conclusive  upon  the  parties  to  it  as  far  as  it  iroes, 
and  leaves  open  only  the  unsettled  portion  of  the 
account  And  the  statute  begins  to  run  from 
the  time  of  the  settlement  as  to  that  portion  of 
the  account  embraced  in  it 

6.  Same— Authority  to  Partner  to  Make  Settlement- 
How  Implied.— An  authority  bygone  partner  to  an- 
other to  make  a  settlement  with  the  third,  who 
had  been  the  acting-  partner,  of  the  partnership 
accounts,  may  be  implied  from  the  relations  and 
previous  dealings  of   the  parties,    especially    In 

reference  to  the  subject  of  the  settlement 
322    •'J,  Same— 5amo-Bffectof  Unauthorized  Deed.— 

If  such  a  settlement  is  made  by  one  partner 
actiuflT  for  himself  and  another,  it  is  not  invali- 
dated by  the  fact  that  it  is  accompanied  by  a  deed 
which  he  was  not  authorized  to  execute  for  the 
other  partner.  The  instrument  may  be  void  as  a 
deed,  and  still  be  good  evidence  of  the  terms  of 
the  settlement. 

8.  Same— Settlement— Conclusiveness.— Partners  hav- 
inff  made  a  valid  settlement  of  the  partnership 
transactions,  are  concluded  by  the  settlement  as 
to  any  matters  embraced  therein. 

9.  Same— Same— When  Statute  Begins  to  Run— Case  at 
Bar 4— One  partner,  for  himself  and  another,  set^ 

*Lacbes— Lapse  of  Time.— See  the  principal  case 
cited  in  Stamper  v.  Gamett  81  Qratt  660;  Coles  v. 
BaUard,  78  Va.  149;  Wissler  v.  Craiff,  80  Va.  29; 
Chapman  v.  Persinsrer,  87  Va.  586, 13  S.  £.  Rep.  549; 
Cottrell  V.  Watkins,  89  Va.  818, 17  S.  £.  Rep.  328;  James 
V.  Life,  92  Va.  707,  24  S.  E.  Rep.  27B;  Persin^rer  v.  Chap- 
man, 98  Va.  861,  25  S.  E.  Rep.  5. 

See  also,  Barffamin  v.  Clarke,  90  Qratt  644,  and 
foot-noU;  Do^rffett  v.  Helm,  170ratt  96,  and/oo^lk>te. 

tPartnership— Partial  Settlement  — When  Statute 
Begins  to  Run.— In  Roots  v.  Salt  Co.,  27  W.  Va.  491.  it 
was  said:  "Where  the  business  has  ceased  and  the 
accounts  have  been  so  adjusted  that  the  party  in 
whose  favor  the  balance  appears  may  bring-  an 
action  at  law  thereon  against  the  other  party,  then 
from  the  time  such  rig-ht  of  action  accrues  the 
statute  of  limitations  will  begin  to  run,  and  the 
period  of  five  years  from  that  time  will  bar  any 
action  or  suit  for  such  balance.  Even  in  cases  of  a 
partial  settlement  where  a  balance  is  thereby 
ascertained  in  favor  of  one  of  the  parties  against 
the  other,  although  such  settlement  is  not  full  and 
complete,  the  statute  will  run  as  to  such  balance 
and  the  portion  of  the  account  embraced  in  it  Fat- 
ter v.  Bison,  11  OratL  321;  Sandy  v.  Randall,  80  W.  Va- 
244;  Boffgs  V.  Johnson,  26  Id.  821.*' 

^Partnership— Dissolution  of —When  Statute  Begins 
to  Run.— In  Riddle  v.  Whitehlll,  135  U.  S.  621.  10  Sup. 
Ct  Rep.  929,  the  court  said:  "When  the  rig-ht  of  action 
accrues,  so  as  to  set  the  statute  of  limitations  in  mo- 
tion, depends,  as  we  have  said,  upon  circumstances, 
and  cannot  be  held,  as  matter  of  law,  to  arise  at 
the  date  of  the  dissolution,  or  to  be  carried  back  by 
relation  to  that  date.    Todd  v.  Rafferty's  Adm'rs,  30 


ties  the  partnership  accounts  with  the  acting 
partner,  and  receives  payments  of  money  for  him- 
self and  the  other.  As  to  the  money  so  received. 
the  statute  of  limitations  will  run  from  the  time 
he  received  it 

10.  Same— Same— Same.— Thoufirh,  in  such  a  case,  it 
may  be  necessary  to  go  into  chancery  to  ascertain, 
the  portion  which  each  of  the  parties  is  entitieil 
to  receive,  yet  the  statute  will  run  a4?ainst  the 
claim. 

11.  Same— Same— Same— Effect  of    Ignorance. §— The 

fact  that  the  party  was  iirnorantof  the  existence  af 
the  debt  due  from  the  partner  who  collected  the 
money,  until  within  five  years  before  the  institu- 
tion of  the  suit,  is  not  sufficient  to  repel  the  bar 
of  the  statute.  To  have  that  effectsuch  ignorance 
must  proceed  from  the  fraud  of  the  partner 
collecting  the  money. 

In  March,  1837,  a  verbal  ^lipre^ment  was 
entered  into  between  John  W.  Foster, 
Mars  ten  Foster  and  their  nephew  William 
Rison,  by  which  thej  entered  into  a  part- 
nership for  conducting  a  mercantile  busi- 
ness at  Pittsylvania  courthouse.  The 
Fosters  were  to  furnish  the  capital  in  equal 
shares,  and  Rison  was  to  conduct  the  busi- 
ness; and  they  were  to  share  profits  and 
losses  equally.  This  business  was  contin- 
ued from  that  time  until  March,  1839,  when 
it  was  stopped,  and  Rison  formed  a  part- 
nership with  James  Lr.  Poindexter,  to  carry 
on  a  mercantile  concern  at  the  same  place. 

Both  the  Fosters  lived  in  the  county  of 
Amelia,  though  John  W.  Foster  had  a  store 
in  Clarksville,  in  Mecklenburg  county.  It 
does  not  appear  that  Marsten  Foster 
323  *ever  visited  Pittsylvania  during  the 
progress  of  the  business  of  the  part- 
nership, or  indeed  afterward ;  but  John  W. 
was  there  twice  during  that  time,  and  ex- 
amined the  books,  &c.,  of  the  concern.  In 
March,  1839,  he  was  there,  and  he  then, 
acting  for  himself  and  Marsten  Foster,  sold 
to  Rison  a  part  of  the  goods,  amounting  to 
two  thousand  dollars,  for  one-half  of  which 
sum  Rison  gave  to  him  his  bond,  payable 
at  twelve  months ;  and  for  the  other  half  he 
executed  a  like  bond  to  Marsten  Foster ;  and 
these  bonds  were  paid  by  Rison  to  the  re- 
spective parties,  prior  to  the  commencement 
of  the  year  1845.  He  also  sold  to  Rison  A 
Poindexter  the  remainder  of  the  goods  for 
$1,862.72,  and  took  their  bond  for  the 
amount,  payable  to  himself  and  Marsten 
Foster. 

N.  J.  £q.254:  Partridge  v.  Wells,  Id.  176:  PrenUce  v. 
Elliott  73  Oa  154;  Hammond  v.  Hammond,  20  Ga.  5M: 
Massey  v.  Ting-le,  29  Mo.  487;  McClung  v.  Capehart 
24  Minn.  17:  Hendy  v.  March,  75  CaL  506, 17  Pac  Rep. 
702;  Foster  v.  Bison,  17  Qratt.  321;  Bog'gsv.  Johnson.  26 
W.  Va.  821;  Atwater  v.  Fowler,  1  Edw.  Ch.  428." 

(Statute    of  Limitations— Effect   of  l^onmoe.— In 

Bickle  V.  Chrisman,  76  Va.  687,  the  court  said  it  had 
been  nnable  to  find  any  authority  to  the  effect  that 
mere  ismoranceon  the  part  of  a  creditor  is  snflicient 
to  suspend  the  operation  of  the  statute  of  limita. 
tions:  but.  on  the  other  hand,  that  there  are  numer- 
ous authorities  to  the  contrary.  The  court  then 
cites  the  principal  case,  amon^r  others,  as  authoris- 
ing the  proposition. 
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In    March,    184S,    John    W.    Foster  went 
a£^in    to   Pittsylvania   courthouse,    when, 
professing  to  act  for  himself  and   Marsten 
f^oster,  he  had  a  final  settlement  with  Rison 
of    the    partnership   transactions.      In   the 
8ta.tement  made  out  on  that  settlement  there 
is,  first,  a  statement  of  the  money  advanced 
by  the   Fosters  as  capital.     The  first  item, 
-which    was   handed    to    Rison   by  John  W. 
f^oster    in    Richmond,    on    his   way  to  the 
north    to    buy    goods,    in   March,    1839,    is 
$1,860.     This    is   stated   as  if  advanced  by 
both,  and  there  is  no  doubt  Marsten  Foster 
pQLid   a   part  of  it ;  but  whether  one-half  or 
less    is    uncertain.     The   other  items  state 
when    and    by    which   of  the  Fosters  they 
were  advanced.     Then  follows  two  items  of 
merchandise    put  in   by  J.  W.  Foster  from 
Clarksville.     These   are  without  date;  the 
first  put  at  $975,  and  the  second  at  $474.29. 
Inclusive  of  half  of  the  first  item  of  $1,860, 
the  amount  stated  to  have  been  put  into  the 
concern    in   money  by  John  W.  Foster,  is 
$4,403.41,    extending    down    to   November, 
1838;  and,  inclusive  of  the   half  of  the  first 
item,  the  amount  stated  to  have  been  put  in 
by  Marsten  Foster,  is  $2,327.04.     The 
324      statement    then   gives  *the  payments 
made    to   John   W.  Foster,  which  in- 
cludes the  payment  made  to  him  of  Rison 's 
bond  of  $1,000,  and  of  the  bond  of  Rison  & 
Poindezter    for     $1,862.72;  making    in    all 
$4,723.53;    and    the   payments    to    Marsten 
Foster,    including   Rison's   bond  to  him  of 
$1,000,  amounting   to  $1,494.66.     Interest  is 
charged  on  the  balance  of  the  capital  from 
March  7,  1839,   to   the   time   of   the    settle- 
ment ;  and   Rison  is  allowed  for  two-thirds 
of    board  for  self  and  horse  from  the  same 
date  for  two  years,  in  winding  up  the  con- 
cern.    This  statement  was  in  the  handwrit- 
ing of  Rison. 

At  the  same  time  that  the  above  men- 
tioned statement  was  made,  an  agreement 
under  seal,  dated  March  12th,  1845,  was  ex- 
ecuted, purporting  to  be  made  by  John  W. 
and  Marsten  Foster  of  the  one  part,  and  Wil- 
liam Rison  on  the  other,  which  purports  to 
be  executed  for  Marsten  Foster  by  John  W. 
Foster;  which  recites  that  **John  W.  Foster 
and  William  Rison  have  this  day  had  a  full 
settlement  of  the  late  concern  of  William 
Rison  &  Co.,  and  upon  such  settlement  the 
said  Rison  has  executed  his  bond,  payable 
twelve  months  from  to-day  (with  interest 
from  to-day),  for  the  sum  of  $575.75,  which 
is  in  full  of  all  demands  of  every  kind  which 
the  said  John  W.  and  Marsten  Foster  have 
against  the  said  William  Rison  on  account 
of  the  said  firm  of  William  Rison  &  Co.," 
except  two  small  sums  named,  one  due  to 
John  W.  and  the  other  to  Marsten  Foster ; 
''in  consideration  of  which  bond  the  said 
Fosters  have  transferred  a  parcel  of  debts  to 
said  Rison  due  to  the  said  firm,  amounting 
to  $897.21,  per  statement  signed  by  John  W. 
Foster  and  Marsten  Foster,  by  John  W. 
Foster,  which  he  takes  without  recourse  on 
the  said  Fosters;  the  said  Rison  hereby 
agreeing  to  release  and  discharge  the  said 
Fosters  of  all  debts  due  by  the  said  firm  of 
William  Rison    &    Co.,    which    have    been 


created  by  the  said  Rison,  he   having 

325  the  entire  management  *of  said  firm, 
and  taking  the  payment  of  the    same 

upon  himself.  A  parcel  of  debts  due  the 
said  firm,  amounting  to  some  $1,532.70, 
which  are  considered  as  insolvent,  are  to 
be  left  with  the  said  William  Rison  for 
collection,  which  when  collected,  or  any 
portion  thereof,  are  to  be  divided  equally 
between  the  said  Fosters  and  the  said 
Rison;  that  is,  one-third  to  each;"  the 
expenses  of  collection   to  be  borne  equally. 

In  December,  1856,  William  Rison  filed 
his  bill  in  the  Circuit  court  of  Pittsylvania 
county,  against  John  T.  Foster,  curator  of 
the  estate  of  John  W.  Foster  and  Marsten 
Foster,  in  which,  after  setting  out  the  part- 
nership and  the  conduct'  of  the  business 
substantially  as  hereinbefore  stated,  he 
states  that  the  business  did  not  result  prof- 
itably, and  at  the  time  of  the  close  of  its 
operations  there  remained  not  only  consid- 
erable sums  of  money  due  from  the  firm, 
but  also  a  large  amount  of  debts  due  the 
firm  and  unsettled,  many  of  which  were 
doubtful  and  Insolvent.  That  since  that 
time  he  had  used  his  best  endeavors  to  close 
the  business,  but  owing  to  the  doubtful 
solvency  of  much  of  the  indebtedness  to  the 
firm,  his  progress  had  been  unavoidably 
slow.  That  he  had  at  various  times  paid 
large  sums  in  discharge  of  partnership  lia- 
bilities, and  in  re-payment  to  his  partners 
of  their  capital  contributed ;  principally  out 
of  the  assets  of  the  firm,  but  partly  out  of 
his  own  means.;  and  that  nearly  all  the 
solvent  debts  due  to  the  concern  had  been 
collected  and  appropriated  by  him. 

He  further  states  that  no  settlement  of 
the  partnership  transactions  had  been  made 
between  himself  and  his  partners.  That  in 
the  year,  1845,  a  settlement  was  attempted 
to  be  made  between  himself  and  John  W. 
Foster,  undertaking  to  act  for  Marsten 
Foster  and  himself,  on  which  settlement 
he  had  executed  his  bond  to  the  Fosters  for 
$575.75,  in  full  of  all  demands  against 

326  him   on  *account   of   the   firm;   they 
undertaking,  through  John  W.  Foster, 

to  transfer  to  him  certain  debts  then  due 
to  the  firm,  amounting  to  about  $807.21. 
That  within  the  last  twelve  or  eighteen 
•months  John  W.  Foster  had  died;  since 
which  event  the  plaintiff  had  been  informed 
by  Marsten  Foster,  and  therefore  believes 
and  charges,  that  John  W.  Foster  was 
wholly  unauthorized  to  represent  Marsten 
Foster  in  any  such  settlement;  that  the 
said  settlement  was  without  his  knowledge; 
and  that  therefore  it  is  not  binding  upon 
any  of  the  parties  thereto.  That  he  had 
made  payments  to  John  W.  Foster  upon 
said  bond,  amounting  to  about  $518.39. 

He  further  states  that  he  is  unadvised  as 
to  the  proportions  in  which  the  capital  of 
the  firm  was  contributed  by  the  said  John 
W.  and  Marsten  Foster;  and  that  he  is 
therefore  wholly  unable  to  apportion  the  re- 
payment of  their  capital  according  to  their 
respective  rights  or  with  safety  to  himself. 
And  making  John  W.  Foster's  curator  and 
Marsten  Foster  parties  defendants,  he  calls 
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upon  them  to  answer  all  the  allegations  of 
the  bill ;  and  prays  for  a  settlement  of  the 
partnership  accounts,  and  a  disposition  of 
the  effects  of  the  firm  according  to  the  rights 
of  the  parties,  and  for  general  relief. 

On  the  5th  of  January,  1857,  Marsten 
Foster  filed  his  answer  at  rules.  He  admits 
the  agreement  for  the  partnership,  and 
alleges  that  in  the  early  part  of  the  year 
1837  he  furnished  to  John  W.  Foster  the 
sum  of  $930  in  cash  as  his  part  of  the  cap- 
ital with  which  to  commence  the  business, 
John  W.  Foster  agreeing  to  furnish  a  like 
sum ;  and  it  being  further  agreed  that  they 
would  from  time  to  time  contribute  such 
further  sums  in  cash  as  they  might  think 
requisite,  to  be  invested  in  said  partnership. 
Tnat  having  the  most  entire  confidence  that 
this  money  would  be  properly  credited  to 
him  on  the  books  of  the  partnership,  he  took 
no  receipt  for  the  said  sum  of  $930, 
327  *so  far  as  he  remembers.  Shortly 
after  this  he  was  again  called  on  for 
money  for  said  concern,  and  on  the  5th  of 
April,  1837,  he  paid  to  John  W.  Foster 
$615.25,  and  on  the  31st  of  May  the  sum  of 
$294.33;  in  proof  of  which  he  exhibits  the 
receipts  of  John  W.  Foster.  These  two 
items  not  appearing  in  the  statement  made 
out  in  March,  1845,  are  subjects  of  contro- 
versy in  this  case.  He  sets  out  other  sums 
which  he  contributed  to  the  capital  of  the 
firm,  which  do  appear  in  that  statement; 
making,  as  he  insists,  his  contributions  to 
the  capital  of  the  firm  $3,236.72.  He  says 
he  lived  in  Amelia  county,  and  had  no 
knowledge  of  the  business  save  that  derived 
from  his  brother,  who  occasionally  visited 
Pittsylvania  for  the  purpose  of  looking 
into  it. 

He  further  says,  that  in  the  early  part  of 
the  year  1839  he  was  informed  that  the 
business  had  been  unfortunate  and  that  the 
greater  part  of  the  capital  was  lost ;  that 
John  W.  Foster  had  sold  out  all  the  goods 
belonging  to  the  partnership  to  a  new  firm 
in  which  the  plaintiff  was  a  partner ;  and 
that  in  the  fall  of  1839  he  had  received 
the  sum  of  $500,  and  in  1839  or  1840  he  had 
received  from  Rison  his  bond  for  $1,000, 
which  he  understood  was  for  his  interest  in 
the  goods  sold  as  aforesaid ;  which  was  all 
he  ever  received.  He  understood  there  was. 
a  large  amount  of  debt  due  to  the  partner- 
ship, much  of  which  it  was  supposed  could 
not  be  collected,  and  that  the  firm  owed 
many  debts  that  it  was  supposed  might  be 
discharged  out  of  the  assets  in  the  hands  of 
Rison. 

He  says  he  never  had  any  settlement  with 
his  co-partners,  and  never  authorized  his 
brother  to  make  one  on  his  behalf.  That 
he  was  ignorant  of  the  settlement  made  in 
March,  1845,  and  never  knew  of  the  terms 
of  that  settlement  until  after  his  brother's 
death  in  1855 ;  and  that  He  had  received  no 
part  of  the  money  paid  by  Rison  on  the 
bond  executed  by  him  on  that  settle- 
328  ment;  *and  he  did  not  know  until 
since  the  death  of  John  W.  Foster 
that  he  had  collected  of  Rison  any  money 
on  account  of  his  interest  in  the  partnership 


since  1840.  He  insists  he  is  not  bound  by 
the  settlement,  never  having  authorized  it* 
or  assented  to  it  after  it  was  made;  and 
tl^at  one  half  of  the  money  received  by  John 
W.  Foster  from  Rison  under  that  settlement, 
should  be  paid  to  him,  with  interest  from 
the  time  of  its  receipt ;  and  that  as  to  this 
money  John  W.  Foster  should  t>e  regarded 
as  a  trustee  for  him. 

He  has  been  informed  that  a  large  part 
of  the  loss  of  the  partnership  arose  from  an 
old  and  unsaleable  stock  of  goods  from 
Clarksville,  which  John  W.  Foster  put 
into  the  concern  at  a  sum  greatly  beyond 
their  value.  That  he  never  assented  to  this; 
that  by  the  terms  of  the  partnership  the 
capital  was  to  be  advanced  in  cash ;  and  he 
insists  he  shall  not  bear  any  part  of  the  loss 
on  this  old  stock  of  goods. 

John  W.  Foster's  curator  also  answered 
the  bill.  He  says  he  has  no  personal 
knowledge  of  the  transactions,  or  the  con- 
dition of  the  business  of  the  firm  of  Rison 
&  Co.  That  he  has  no  personal  knowledge 
of  the  settlement ;  but  insists  if  it  was  made 
his  father  John  W.  Foster  was  fully  author- 
ized to  act.  That  his  estate  is  amply  re- 
sponsible to  Marsten  Foster,  if  there  be 
liability  to  any  one,  but  he  is  not  in  any 
way  responsible  to  the  plaintiff.  He  thinln 
it  strange  that  Marsten  Foster  should  have 
remained  quiet  for  ten  years,  when  he  was 
in  frequent  intercourse  with  the  plaintiff, 
and  should  never  have  discovered  until  the 
death  of  John  W.  Foster,  that  he  had,  with- 
out any  assignable  motive  and  altogether 
without  authority,  made  the  settlement 
spoken  of.  That  Marsten  Foster  is  a  man 
of  limited  means  and  a  large  family; 
whereas  John  W.  Foster  died  possessed  of 
a  considerable  estate,  and  there  was 
329  no  reason  why  *Marsten  should  have 
allowed  him  to  retain  his  money  for 
ten  years.  And  he  insists  that  it  is  asking 
too  much  of  the  court,  after  the  lapse  of 
ten  years,  when  the  only  person  who  could 
explain  the  transaction  is  dead,  and  when 
no  such  intimation  is  heard  before,  to  allow 
the  plaintiff  and  Marsten  Foster  to  set  up 
the  claim  alleged  in  the  bill.  And  he  asks 
that  if  the  complainant's  bill  is  entertained 
every  book  and  paper  of  the  concern  shall 
be  placed  before  the  commissioner  for  a 
full  and  complete  settlement. 

The  cause  came  on  to  be  heard  in  June, 
1857,  when  the  court  directed  one  of  its 
commissioners  to  take  an  account  of  the 
partnership  of  William  Rison  &  Co.,  show- 
ing particularly  the  standing  of  each  part- 
ner with  said  concern,  and  the  sums  to  be 
paid  by  each  to  the  other,  to  make  them 
equal  on  the  settlement  of  said  account. 
And  the  parties  were  directed  to  appear 
before  the  commissioner  to  be  examined  on 
oath  by  him ;  and  all  the  books  and  papers 
of  the  concern  were  directed  to  be  laid  be- 
fore the  commissioner. 

In  October,  1858,  whilst  the  accounts  were 
before  the  commissioner,  Marsten  Foster 
having  died,  his  executor  filed  a  cross-bill 
in  the  cause.  After  stating  the  proceedings 
in  the  first  suit,   and   the   contributions   to 
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the  capital  by  Marsten  Foster,  as  stated  by 
him  in  his  answer,  and  the  sale  of  the  goods 
by  John  W.  Foster  in  1837,  and  the  two 
sums  Marsten  Foster  had  received  from 
Rison,  he  says,  that  from  information  de- 
rived from  John  W.  Foster,  the  said  Martsen 
was  induced  to  believe  that  he  had  received 
all  his  share  of  the  assets  that  remained 
after  payment  of  the  debts,  unless  some- 
thing further  should  be  collected  from  the 
claims  in  the  hands  of  Rison;  and  conse- 
quently the  said  Marsten  made  no  further 
investigation  of  the  partnership  affairs 
until    after    the    death   of    John    W. 

330  Foster,  which  occurred  in  1855.    *That 
some   time  in   the  year  1856  the  said 

Marsten  was  informed  that  there  had  been 
a  settlement  made  by  Wm.  Rison,  and  that 
John  W.  Foster  had  taken  upon  himself  to 
act  for  Marsten  Foster;  upon  which  settle- 
ment Rison  had  executed  his  bond  for 
$575.53.  And  he  filed  as  exhibits  copies  of 
the  settlement  and  agreement  hereinbefore 
given.  He  denies  the  authority  of  John  W. 
Foster  to  make  the  settlement ;  he  charges 
that  long  prior  to  the  settlement  John  W. 
had  obtained,  wrongfully  and  without  the 
knowledge  of  Marsten,  much  the  greater 
part  of  the  partnership  assets  from  Rison ; 
that  after  the  settlement  he  had  collected 
the  greater  part  if  not  all  of  the  bond  of 
Rison ;  and  that  he  had  failed  to  account 
to  the  said  Marsten  for  any  part  of  said 
effects  or  bond,  and  wholly  concealed  all 
his  aforesaid  acts  and  receipts  from  Marsten 
Foster. 

He  charges  that  the  settlement  is  errone- 
ous, because  it  omits  to  credit  Marsten 
Foster  with  the  sum  of  $615.25  and  $294.43, 
hereinbefore  mentioned,  as  contributions 
by  him  to  the  capital  of  the  partnership, 
and  because  it  credits  John  W.  Foster  with 
$975  for  goods  sent  from  Clarksville,  which 
it  was  insisted  were  sold  by  John  W.  Foster 
to  Rison  Sl  Poindexter ;  and  he  insists  that 
John  W.  Foster  shall  account  to  complain- 
ant for  one-third  of  the  debts  transferred  to 
Rison. 

He  charges  further  that  the  conduct  of 
the  said  John  W.  in  thus  secretly  and 
wrongfully  obtaining  possession  of  much 
the  greater  part  of  the  partnership  effects, 
and  concealing  the  same  from  the  said 
Marsten,  and  failing  to  render  any  account 
therefor,  was,  to  say  the  least,  grossly  unjust 
and  inequitable.  He  does  not  doubt  that 
Rison  acted  in  good  faith  in  making  the 
settlement,  and  he  does  not  desire  to  hold 
him  responsible  for  his  acts,  which  were 
done  in  consequence  of  his  confidence  in 
John  W.  Foster,  who  thus  abused  the 

331  confidence  of  Rison   in  order  *to  pos- 
sess himself  of  assets   for  which    he 

failed,  through  accident  or  forgetfulness, 
as  complainant  hopes,  to  account  to  Martsen 
Foster ;  and  it  was  only  within  the  past  two 
months  that  complainant  had  learned  that 
John  W.  Foster  had  received  more  of  the 
partnership  funds  than  he  was  justly  en- 
titled to;  and  that  he  had  failed  to  have 
Marsten  Foster  credited  by  his  due  share  of 
the  capital.     He  charges  that  the  settlement 


with  Rison  was  erroneous;  and  that  the 
losses  of  the  firm  were  not  one-half  as  much 
as  they  had  been  supposed  to  be. 

And  making  John  W.  Foster's  curator 
and  Rison  parties  defendants,  he  called 
upon  them  to  answer  all  the  allegations  of 
the  bill,  and  prayed  for  an  account  of 
the  partnership  transactions,  showing  the 
amount  of  capital  put  in  by  each  of  the 
parties,  and  the  amounts  received  by  John 
W:  and  Marsten  Foster  of  the  said  Rison 
or  any  other  person  on  account  of  the  cap- 
ital of  said  concern ;  for  a  decree  against 
John  W.  Foster's  estate  for  the  amount  re- 
ceived by  him  to  which  Marsten  Foster  was 
entitled ;  and  for  general  relief. 

The  answer  of  Rison  is  but  a  substantial 
repetition  of  the  bill,  and  an  explanation  of 
the  mode  in  which  he  alleged  the  mistake 
as  to  the  credit  for  $975,  in  the  settlement, 
had  occurred.  John  M.  Foster's  curator 
answered,  insisting  upon  the  settlement  of 
March  12th,  1845;  and  denying  every  al- 
legation of  the  bill  charging  error  in  it; 
and  he  relied  on  the  statute  of  limitations 
of  five  years,  and  the  lapse  of  time,  as  a 
bar  to  the  suit. 

In  May,  1859,  the  commissioner  returned 
his  report.  In  it  he  charged  John  W.  Fos- 
ter with  the  two  sums  of  $515. 25  and  $294.43, 
with  interest.  For  these  sums  John  W. 
Foster  had  given  receipts;  which  were  in 
substance  alike.  The  first  is  as  follows: 
**Received  of  Marsten  Foster  six  hundred 
and  fifteen  dollars  and  twenty-five  cents, 
the  5th  of  April,  1837;  which  amount 
332  is  to  *be  allowed  at  that  time  on 
a  credit  to  him  in  the  concern  of 
William  Rison  &  Co.  of  Pittsylvania." 
Marsten  Foster  subsequently  made  three 
payments  towards  the  capital .  of  the  con- 
cern. The  receipts  for  these  payments  are 
given  by  Rison,  and  the  two  last  state  that 
the  money  is  received  through  the  hands  of 
John  W.  Foster. 

The  commissioner  also  rejected  the  item 
of  $975,  for  goods  furnished  from  Clarks- 
viUe.  This  was  done  on  the  ground  that 
the  charge  in  the  settlement  was  for  the 
same  goods  which,  having  arrived  at  Pitt- 
sylvania courthouse  after  Rison  A  Co.  had 
stopped  business,  were  sold  by  John  W. 
Foster  to  Rison  A  Poindexter,  and  had 
been  paid  for  by  them.  Rison  was  allowed 
a  commission  of  two  per  cent,  upon  the 
receipts  from  the  dissolution  of  the  concern 
to  the  date  of  the  report,  as  compensation 
for  settling  up  the  concern,  and  in  lieu  of 
expenses. 

John  W.  Foster's  curator  excepted  to  the 
report : 

1st.  Because  every  item  in  the  account 
allowed  by  the  commissioner  is  barred  by 
the  statute  of  limitations. 

2d.  Because  there  was  a  full  settlement 
of  all  the  partnership  transactions  in  the 
year  1845,  as  rendered  by  agreement  in 
writing,  filed  before  the  commissioner. 

3d.  Because  the  credit  of  $975  was  not 
allowed. 

4th.  Because  the  two  sums  before  men- 
tioned were  charged  to  John  W.  Foster. 
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5th.  Because  of  the  allowance  to  Rison 
for  collecting-  the  debts  of  the  concern. 

John  W.  Foster's  curator  having- re'^ovcred 
a  judgment  against  Rison  for  the  balance 
unpaid  upon  his  bond  for  $575.75,  executed 
on  the  settlement  in  1845,  he  obtained  an 
injunction  to  the  judgment. 

The  three  causes  came  on  to  be  heard 
together  in  June,  1860,  when  the  court  sus- 
tained the  fifth  exception  of  John  W.  Fos- 
ter's curator  to  the  report,  and  overruled 
all  the  others ;  and  the  report  having 

333  been  corrected  accordingly,  *showing 
an  amount  due  from  John  W.  Foster's 

estate  to  Rison  of  $764.72,  and  to  Marsten 
Foster's  estate  of  $2,427.32,  with  interest 
from  the  1st  of  January,  1859,  the  court 
made  a  decree  in  their  favor,  respectively, 
for  these  sums,  and  interest,  to  be  paid  out 
of  the  assets  of  John  W.  Foster's  estate; 
and  perpetuated  Rison 's  injunction.  From 
this  decree  John  W.  Foster's  curator  ob- 
tained an  appeal  to  this  court. 

Crump,  for  the  appellant. 

Giles,  for  Marsten  Foster's  ex' or. 

Marr,  for  the  appellee  William  Rison. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court: 

Two  cases  have  been  decided  by  this 
court,  which  have  a  material  bearing  on 
the  one  now  under  consideration,  viewing 
it  as  a  suit  in  equity  for  the  settlement  of 
a  partnership  account,  and  without  refer- 
ence to  the  effect  of  the  settlement,  which 
will  be  presently  mentioned.  Those  cases 
are  Coalter  v.  Coalter,  1  Rob.  R.  79,  decided 
in  1842,  and  Mars  teller  v.  Weaver's  adm'x, 
1  Gratt.  391,  decided  in  1845.  In  the  former 
it  was  held,  ^rst,  that  an  action  of  account 
by  one  partner  against  his  co-partners  for 
a  settlement  of  the  partnership  accounts, 
must  be  commenced  within  five  years  next 
after  the  cause  of  action  accrued,  and  unless 
so  commenced  will  be  barred  by  the  statute 
of  limitations— 1  R.  C.  1819,  ch.  128,  {  4,  p. 
488;  for  such  accounts  do  not  concern  the 
trade  of  merchandise  between  merchant  and 
merchant,  and  therefore  are  not  embraced 
by  the  exception  to  the  statute;  and  sec- 
ondly, that  a  suit  in  equity  between  such 
parties  for  such  a  settlement,  being  a  sub- 
stitute for  the  action  of  account,  should, 
like  that  action,  be  brought  within  five 
years,  and  if  not  brought  within  that  time, 
will  be  barred  by  the  statute  of  limi- 

334  tations.     In    the  *latter   it  was   held 
that    in    such    a   suit   the  plea  of  the 

statute  of  limitations  cannot  be  sustained 
where  it  appears  that  there  were  good  debts 
due  to  the  firm  outstanding  within  five 
years  before  the  suit  was  brought. 

The  business  of  the  partnership  in  this 
case  commenced  in  March,  1837,  and  ended 
in  March,  1839.  The  original  suit  for  the 
settlement  of  the  account  was  brought  in 
December,  1856,  and  would  have  been  barred 
by  the  statute  of  limitations  according  to 
the  case  of  Coalter  v.  Coalter,  but  for  the 
fact  that  there  were  debts  due  to  the  firm 
outstanding    within    five  years   before  the 


suit  was  brought,  one  or  more  of  which  ap- 
pear to  have  been  good ;  and  it  appears  also 
that  during  that  period  one  or  two  debts 
due  by  the  firm  were  paid;  under  which 
circumstances  it  seems  that,  according  to 
the  case  of  Marsteller  v.  Weaver's  adm'x, 
the  suit  would  not  be  barred  by  the  statute, 
at  least  as  it  stood  in  the  Revised  Code  of 
1819. 

How  far  does  the  change  made  of  that 
statute  by  the  Code  of  1849,  ch.  149,  I  5, 
affect  this  case?  The  Code  provides  that 
an  action  by  one  partner  against  his  co- 
partner, for  a  settlement  of  the  partner- 
ship accounts,  may  be  brought  until  the 
expiration  of  five  years  from  a  cessation  of 
the  dealings  in  which  they  are  interested 
together,  but  not  after.  The  time  pre- 
scribed by  the  statute  does  not  begin  to  run 
as  to  any  of  the  partnership  dealings  until 
there  has  been  a  cessation  of  all  of  them. 
But  what  acts  are  comprehended  in  the  word 
** dealings"  in  the  meaning  of  the  Code, 
may  be  a  question  of  some  doubt.  Is  the 
word  confined  to  the  active  operations  of 
the  partnership  during  its  continuance,  or 
does  it  embrace  also  any  act  done  after  its 
dissolution  in  winding  it  up;  such  as  the 
collection  or  payment  of  outstanding  debts 
due  to  or  by  the  firm,  and  even  g^ood  debts 
due  to  the  firm,  outstanding-  when  the 
335  suit  is  *brought?  I  think  the  word 
should  be  construed  in  the  latter  and 
extended  sense ;  otherwise  no  action  or  suit 
could  be  brought  for  a  settlement  of  a  part- 
nership account  after  the  lapse  of  five  years 
from  the  dissolution  of  the  partnership, 
although  its  business  may  not  have  been 
wound  up  for  a  long  time  thereafter.  I 
therefore  think  that  the  cases  of  Coalter  v. 
Coalter,  and  Marsteller  v.  Weaver's  adm'x, 
apply  to  the  statute  of  limitations  as  it  now 
stands  in  the  Code  of  1849,  as  much  as  they 
did  to  the  statute  as  it  stood  in  the  Revised 
Code  of  1819. 

The  statute  of  limitations  not  being  a  bar 
to  the  suit,  it  seems  to  follow,  as  a  neces- 
sary consequence,  that  laches  and  lapse  of 
time  constitute  no  such  bar ;  bat  they  may, 
notwithstanding,  have  a  material  effect  in 
deciding  upon  particular  claims  which  may 
be  asserted  in  the  course  of  the  settlement 
of  the  partnership  account.  Of  course  I  do 
not  mean  to  say  that  laches  and  lapse  of 
time  constitute  no  bar  in  any  case  in  which 
the  statute  does  not  constitute  one.  When 
the  statute  is  a  bar  there  is  no  need  of  any 
bar  from  laches  or  lapse  of  time.  The  lat- 
ter bar  peculiarly  applies  where  the  former 
does  not.  What  I  mean  to  say  is,  that  if 
the  cause  of  action  be  one  to  which  the 
statute  applies,  but  the  lapse  of  time  since 
it  accrued  be  not  such  as  to  bring  the  case 
within  the  statute,  laches  and  lapse  of  time 
cannot  in  themselves  constitute  a  bar  to 
the  suit.  Though  the  time  prescribed  by 
the  statute  may  not  begin  to  i:un  until  the 
business  of  the  partnership  is  wound  up, 
yet  the  parties  may  have  a  partial  settle- 
ment of  the  partnership  account  before,  and 
may  bring  a  suit  for  such  a  settlement.  It 
is  not  necessary  that  a  suit  for  a  settlement 
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of  the  partnership  account  should  be  delayed 
until  all  the  debts  due  to  the  firm  have  been 
collected,  and  all  due  from  it  have  been 
paid.  Circumstances  may  delay  the  collec- 
tion of  a  debt  until  long*  after  all   the 

336  other  business  of  the  partnership  *has 
been  wound  up.  Such  delay  may  re- 
sult from  the  g'ross  negligence  of  the  part- 
ner charged  with  the  duty  of  winding  up 
the  business.  In  such  a  case,  although  a 
suit  for  a  settlement,  even  by  the  partner 
g-uilty  of  such  negligence,  may  not  be 
barred  by  the  statute  of  limitations  until 
five  years  after  the  collection  of  all  the  good 
debts  due  to  the  firm,  yet  it  is  the  duty  of 
a  partner,  claiming  that  a  balance  will  be 
due  to  him  upon  a  settlement  of  the  part- 
nership account,  to  have  such  a  settlement 
as  far  as  possible,  and  if  necessary  to  bring 
a  suit  for  that  purpose  before  the  lapse  of 
time  and  loss  of  evidence  and  death  of  par- 
ties render  it  impossible  or  difficult  to  have 
a  just  settlement ;  and  if  he  fail  to  do  so, 
he  must  abide  the  consequences  of  his 
laches,  and  bear  the  loss  resulting  there- 
from. Doubtful  questions,  made  so  by  his 
laches,  must  be  solved  against  him. 

Where  there  has  been  a  partial  settlement 
of  a  partnership  account,  and  there  is  no 
valid  objection  to  the  settlement,  it  is  con- 
clusive upon  the  parties  to  it  as  far  as  it 
goes,  and  leaves  open  only  the  unsettled 
portion  of  the  account.  The  time  pre- 
scribed by  the  statute  of  limitations  beg'tns 
to  run  at  the  time  of  the  settlement  against 
the  cause  of  action  arising  therefrom,  but 
the  transactions  not  embraced  in  the  settle- 
ment remain  unaffected  by  the  statute,  as 
if  the  settlement  had  never  been  made. 

In  this  case  there  was  a  settlement  on  the 
12th  day  of  March,  1845,  between  John  W. 
Foster,  acting  for  himself  and  Marsten 
Foster,  and  William  Rison,  witnessed  by 
an  agreement  in  writing  under  the  hands 
and  seals  of  the  parties,  and  described  in 
said  agreement  as  ^*a  full  settlement"  of 
the  partnership:  upon  which  settlement 
said  Rison  executed  his  bond  for  the  sum  of 
$575.75,  in  full  of  all  demands  which  said 
John  W.  and  Marsten  had  against  said 
Rison  on  account  of  said  partnership,  ex- 
cept   a   certain   acceptance   due   said 

337  John  W.  and  a    certain  *balauce  due 
said    Marsten,    as   mentioned  in  said 

agreement ;  in  consideration  of  which  bond, 
the  said  Fosters  transferred  a  parcel  of 
debts  to  the  said  Rison  due  to  the  said  firm, 
amounting  to  $897.21,  which  he  agreed  to 
take  without  recourse  to  the  said  Fosters; 
and  he  further  agreed  to  release  and  dis- 
chargee the  said  Fosters  from  all  debts  due 
from  the  said  firm,  **  which  have  been 
created  by  the  said  Rison,  he  having  the 
entire  management  of  said  firm  and  taking 
the  payment  of  the  same  upon  himself;  a 
parcel  of  debts  due  the  said  firm,  amounting 
to  some  $1,532.70,  which  are  considered  as 
insolvent,  are  to  be  left  with  the  said  Wil- 
liam Rison  for  collection,  which  when  col- 
lected, or  any  portion  thereof,  are  to  be 
divided  equally  between  the  said  Fosters 
and    the    said    Rison ;  that   is  one-third  to 


each ;  any  costs  attending  the  collection  of 
any  of  such  last  referred  to  debts,  shall  be 
deducted  from  any  ampunts  collected,  or  be 
paid  by  the  parties  equally." 

This  agreement,  if  valid,  was  a  full  and 
final  settlement  of  the  partnership  account, 
at  least  as  between  said  Fosters  and  Rison, 
except  as  to  the  parcel  of  debts  due  the  said 
firm  which  were  considered  as  insolvent. 
And  in  order  to  succeed  in  this  suit  for  a 
general  settlement,  William  Rison  and 
Marsten  Foster,  or  his  representative,  must 
therefore,  in  some  way,  get  rid  of  the  said 
agreement. 

How  do  they  seek  to  get  rid  of  it?  On 
two  grounds :  First,  on  the  ground  that  it 
was  not  authorized  by  Marsten  Foster,  but 
made  without  his  consent  or  knowledge; 
and  secondly,  on  the  ground  that  material 
mistakes  and  omissions  were  made  in  the 
settlement  to  the  prejudice  both  of  Marsten 
Foster  and  William  Rison. 

I  will  examine  these  objections  in  their 
order;  and,  first,  that  the  agreement  was 
not  authorized  by  Marsten  Foster.  If  it  is 
charged,  it  certainly  is  not  proved,  that  J. 
W.  Foster  was  guilty  of  any  fraud  in 
338  making  the  settlement.  *To  justify 
his  conviction  of  such  a  fraud  it  ought 
to  have  been  expressly  charged  and  clearly 
proved.  He  made  the  settlement  in  behalf 
of  himself  and  his  brother,  with  his  nephew. 
In  making  it  with  his  nephew  he  was  deal- 
ing with  one  who  was  the  only  acting  part- 
ner of  the  concern ;  had  kept  and  was  sti  11 
in  possession  of  all  its  books  and  papers, 
and  was  better  informed  about  its  a^airs 
than  any  other  person.  The  two  brothers 
lived  in  Amelia  county,  and  the  nephew  at 
Pittsylvania  courthouse,  where  the  business 
had  been  conducted,  where  the  settlement 
was  made,  and  where  the  books  and  papers 
were  at  the  time  of  the  settlement.  Every 
circumstance  of  the  case  repels  the  idea  of 
fraud.  The  question  then  is  merely  one  of 
authority.  Was  J.  W.  Foster  authorized 
by  Marsten  Foster  to  make  the  settlement? 
It  was  made  under  hand  and  seal,  and  there 
is  no  evidence  of  any  authority  under  the 
hand  and  seal,  or  even  the  hand  of  Marsten 
Foster  to  make  it.  It  is  not  probable  that 
any  such  authority  was  in  fact  given.  Nor 
was  it  necessary.  J.  W.  Foster  had  no 
right  to  execute  a  deed  for  Marsten  Foster 
without  authority  by  deed;  but  he  had  a 
right  to  make  a  settlement  for  him  under  a 
parol  authority  if  he  had  such  authority, 
and  such  a  settlement,  if  made,  would  not 
be  invalidated  by  any  instrument  purport- 
ing to  be  a  deed  with  which  it  might  be 
accompanied.  The  instrument  might  be 
void  as  a  deed  and  still  be  good  evidence  of 
the  terms  of  the  settlement.  Nor  was  it 
necessary  that  the  authority  to  make  the 
settlement  should  have  been  express.  It 
may  have  been  implied  from  the  relations 
and  previous  dealings  of  the  parties,  es- 
pecially in  reference  to  the  subject  of  the 
settlement. 

(The  judge  then  proceeded  to  consider  the 
evidence  on  the  subject ;  and  then  proceeded 
as  follows:) 
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I  am  therefore  of  opinion  that  J.  W.  Fos- 
ter had  authority  from  Mars  ten  Foster, 

339  expressed   or   implied,    to   make  *the 
settlement,    and  that  after  so  great  a 

lapse  of  time  and  so  much  laches  on  the 
part  of  Marsten  Foster,  and  after  the  death 
of  J.  W.  Foster,  it  would  be  ag-ainst  the 
policy  of  the  law  to  disturb  it  on  the  ground 
that  it  was  made  without  authority.  If  it 
can  be  clearly  shown  that  there  were  any 
mistakes  or  omissions  in  the  settlement, 
and  that  they  can  now  be  corrected  with- 
out doing  injustice  to  anj'  party,  they  ought 
to  be  corrected  accordingly.  But  that  can 
and  ought  to  be  done  without  disturbing 
the  settlement  further  than  may  be  neces- 
sary for  the  purpose  of  such  correction.  In 
that  way  Marsten  Foster  will  get  the  full 
benefit  of  the  correction  without  losing  the 
benefit  of  the  settlement,  and  William  Rison 
will. get  all  the  benefit  he  is  entitled  to;  for 
in  no  view  of  the  case  can  he  object  to  the 
settlement  except  on  the  ground  and  to  the 
extent  of  such  mistakes  or  omissions,  so 
far  as  his  interest  may  be  affected  by  them. 
And  this  brings  me  to  the  next  enquiry, 
which  is. 

Secondly — Were  any  mistakes  or  omis- 
sions made  in  the  settlement  to  the  preju- 
dice of  Marsten  Foster  and  William  Rison, 
or  either  of  them? 

It  is  a  curious  fact,  that  neither  in  the 
original  bill  nor  in  the  answer  of  Marsten 
Foster  thereto,  is  there  any  complaint  of 
any  such  mistake  or  omission.  In  these 
the  settlement  is  impeached  only  on  the 
ground  of  want  of  authority,  as  before 
stated.  In  the  cross-bill  filed  in  October, 
1858,  after  the  death  of  Marsten  Foster  and 
by  his  executor,  errors  in  the  settlement 
are,  for  the  first  time,  charged,  and  the 
charge  is  repeated  in  the  answer  of  Wm. 
Rison  to  the  cross-bill. 

(The  judge  then  proceeded  to  consider  the 
first  error  in  the  settlement  alleged  to  have 
been  made.  This  relates  to  the  two  sums 
of  $615.25  and  $294.43,  which  it  was  claimed 
should  have  been  credited  to  Marsten  Fos- 
ter.    He  then  proceeded  as   follows:) 

340  *But    if  J.   W.    Foster  did   receive 
these   two   sums   from   his  brother  to 

be  paid  to  Wm.  Rison  on  account  of  the 
firm  and  failed  to  make  such  payment,  the 
firm  is  not  accountable  for  them  to  Marsten 
Foster;  but  his  only  recourse  is  against  J. 
W.  Foster  individually.  Whether  J.  W. 
Foster  is  liable  for  them  or  not  is  a  question 
not  in  issue  in  this  cause. 

The  next  error  alleged  in  the  settlement 
is,  that  John  W.  Foster  was  credited  with 
$975  as  for  merchandise  put  in  by  him  from 
Clarksville. 

(The  judge  then  proceeded  to  consider 
the  evidence  in  relation  to  that  alleged 
error.     He  .then  proceeded  as  follows:) 

It  is  possible,  after  all,  that  the  account 
given  of  this  matter  in  the  examination  of 
Wm.  Rison  is  the  true  one,  and  that  the 
credit  of  $975  given  to  J.  W.  F.  in  the  set- 
tlement was  in  fact  given  by  mistake.  But 
whether  the  fact  be  so  or  not,  I  think  it  is 
not   proved    by   that  degree  and  amount  of 


evidence  which  ought  to  be  required  under 
the  circumstances,  and  that  in  attempting 
to  correct  such  supposed  mistake,  there 
would  be  danger  of  doing  injustice  to  the 
estate  of  J.  W.  Foster.  Ten  years  elapsed 
after  the  settlement  was  made  and  before 
the  death  of  J.  W.  Foster,  during  which 
time  nothing  was  said  about  an3'  mistake 
in  the  settlement,  nor  until  more  than  a 
year  thereafter  when  the  original  bill  was 
filed.  Had  the  suit  been  brought  in  his 
lifetime  he  might  have  explained  the  trans- 
action as  he  was  a  party  to  it,  and  probably 
knew,  or  had  the  means  of  showing,  aU 
about  it.  At  all  evedts  he  would  have  had 
the  benefit  of  his  answer.  I  am  therefore  of 
opinion  that  it  would  be  against  public 
policy  and  the  principle  of  our  decisions  on 
the  subject  to  afford  relief  in  such  a  case, 
at  least  without  the  strongest  evidence  to 
sustain   the  claim.     As  was  said  by  Allen, 

J.  (with  whom  the  rest  of  the  court 
341      *concurred),  in  Caruther's  adm'rs  v. 

Trustees  of  I^exington,  12  Leigh  610, 
619,  **no  particular  period  is  fixed  by  the 
cases  as  limiting  the  demand  for  an  account. 
If  from  the  delay  which  has  taken  place,  it 
is  manifest  that  no  correct  account  can  be 
rendered,  that  any  conclusion  to  which  the 
court  can  arrive  must  be  at  best  but  con- 
jectural, and  that  the  original  transactions 
have  been  so  obscured  by  time  and  the  loss 
of  evidence,  and  the  death  of  parties,  as  to 
render  it  difficult  to  do  justice,  the  court 
will  not  relieve.  It  is  the  duty  of  the  plain- 
tiff in  equity,  as  well  as  at  law,  to  estab- 
lish his  title  to  the  relief  sought  for  by 
satisfactory  proof;  it  will  not  answer  to 
show  a  probable  title  to  something.  He 
must  satisfy  the  court  that  it  can  extend 
relief  without  the  hazard  of  doing  injustice 
to  the  defendant." 

The  only  renjaining  error  alleged  in  the 
settlement  is  as  to  the  charge  to  Wm.  Rison 
of  $220.65  and  $347.31  for  interest  on  the 
balance  of  capital  not  returned  to  his  part- 
ners. It  is  a  sufficient  answer  to  this  ob- 
jection that  the  matter  was  agreed  in  the 
settlement,  and  is  concluded  by  it  if  the 
settlement  be  valid  and  binding,  as  I  think 
I  have  shown  that  it  is;  at  least  as  be- 
tween the  Fosters  and  Rison.  The  excep- 
tion of  Rison  to  the  commissioner's  report, 
which  was  overruled  by  the  court  below, 
rests  on  the  same  principle  with  the  objec- 
tion just  disposed  of.  The  court  below  sus- 
tained the  appellants'  fifth  exception  to  the 
commissioner's  report,  *' because  the  com- 
missioner has  allowed  to  the  said  Wm.  Rison 
the  sum  of  $503.08  commission  for  collecting 
the  debts  of  said  concern  of  Wm.  Rison  A 
Co. ;"  and  the  counsel  for  Rison  complains 
that  this  was  error.  The  same  answer  may 
be  made  to  this  objection  as  to  the  one  just 
disposed  of,  that  the  subject  of  it  is  con- 
cluded by  the  settlement. 
I  have  now   fully   considered   the  case  so 

far  as  Wm.  Rison  is  concerned,  and  so 
342      far  as  it  is  affected  by  the  ^settlement. 

But  Marsten  Foster's  executor  con- 
tends that  the  settlement  was  only  of  the 
partnership  account  as  between  the  Fosters 
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and  Rison,  and  not  as  between  the  Fosters 
inter  se ;  and  that  the  estate  of  John  W. 
Foster  is  largfely  indebted  to  the  estate  of 
M.  Foster  on  account  of  money  received  by 
the  former  from  the  latter,  to  be  applied 
to  the  credit  of  the  latter  in  making  up  the 
capital  of  the  concern  but  not  so  applied ; 
and  on  account  of  money  received  by  the 
former  out  of  the  partnership  assets  over 
and  above  the  proportion  to  which  he  was 
entitled.  The  object  of  the  cross-bill  was 
to  ascertain  and  recover  the  amount  of  this 
claim  and  to  have  the  proper  account  settled 
for  that  purpose.  I  will  now  proceed  to 
consider  this  part  of  the  case. 

The  only  money  charged  to  have  been 
received  by  J.  W.  Foster  from  M.  Foster, 
on  account  of  the  partnership,  was  the  two 
sums  of  $615.25  and  $294. 43  received  in  April 
and  May,  1837,  which  have  already  been 
the  subject  of  observation  in  this  opinion. 
And  in  regard  to  those  two  sums  of  money, 
as  well  as  any  money  which  John  W.  Fos- 
ter may  have  received  from  William  Rison 
for  Marst^n  Foster  on  account  of  the  lat- 
ter's  interest  in  the  partnei;ahip  assets, 
Marsten  Foster,  to  the  extent  of  any  just 
claim  he  may  have  had  thereto,-  had  a  legal 
remedy  for  the  recovery  thereof,  which  has 
been  long  since  barred  by  the  statute  of 
limitations.  There  was  no  partnership 
between  John  W.  and  Marsten  Foster;  so 
that  the  account  between  them  does  not 
stand  on  the  footing  of  a  partnership  ac- 
count, though  it  may  be  composed  of  items 
for  money  received  by  one  on  account  of 
the  interest  of  the  other  in  the  partnership 
assets.  The  case  stands  upon  the  same 
footing  with  any  other  case  in  which  money, 
is  had  and  re<?eived  by  one  party  for  and 
at  the  instance  and  request  of  another.  I 
have  already,  I  think,  shown,  that 
343  whatever  money  *may  have  been  re- 
ceived by  John  W.  for  Marsten  Foster 
on  account  of  the  latter' s  interest  in  the 
partnership  assets,  was  received  by  his  au- 
thority, express  or  implied.  Nor  is  this  a 
case  in  which  an  action  of  account  would 
lie,  and  to  which,  therefore,  the  legal  lim- 
itation to  that  action  applies,  even  though 
the  suit  be  in  equity.  It  is  not  eyen  such 
a  case  as  to  give  jurisdiction  to  a  court  of 
equity  on  the  ground  of  mutual  account. 
The  account  consists  altogether  of  items  on 
one  side,  for  money  alleged  to  have  been 
received  by  one  party  for  another.  A  por- 
tion of  this  money,  to  wit :  the  two  sums  of 
$615.25  and  $294.43,  is  alleged  to  have  been 
received  in  April  and  May,  1837,  more  than 
twenty -one  years  before  the  cross-bill  was 
filed,  in  October,  1858.  Another  portion  is 
alleged  to  have  been  received  in  1840,  when 
payment  was  made  for  the  goods  sold  by 
W.  Rison  &  Co.  at  the  time  of  their  disso- 
lution to  Rison  &  Poindexter,  more  than 
eighteen  years  before  the  cross-bill  was 
filed.  Nothing  was  ever  received  by  John 
W.  Foster  on  account  of  the  partnership 
assets,  for  himself  or  any  other  person, 
after  the  settlement  of  March,  1845,  except 
on  account  of  the  bond  for  $575.75  taken 
upon  that  settlement,  which  was  made  more 


than  thirteen  vears  before  the  cross-bill  was 
filed.  And  nothing  has  been  received  on 
account  of  that  bond  but  $406,  which  was 
paid  in  March,  1846,  more  than  twelve  years 
before  the  filing  of  the  cross-bill.  This 
was  the  last  payment  made  to  John  W. 
Foster  on  account  of  the  assets  of  the  part- 
nership, on  which  can  be  founded  any  pre- 
tense of  a  right  of  action  against  him  or 
his  personal  representative,  for  money  had 
and  received  to  the  use  of  Marsten  Foster. 
This  is  not  a  case  of  trust  which  would  give 
a  court  of  chancery  jurisdiction,  and  to 
which  the  statute  of  limitations  does  not 
apply.  If  it  be  said  that  a  resort  to  a  court  of 
chancery  might  have  been  necessary 
344  to  have  an  ^account  taken  to  ascertain 
the  portion  of  the  money  received  by 
John  W.  Foster  on  account  of  the  partner- 
ship assets  to  which  Marsten  Foster  was 
entitled ;  still  that  would  not  take  the  case 
out  of  the  operation  of  the  statute  which 
applies  to  an  action  for  money  had  and  re- 
ceived. The  eqttitable.  suit  in  such  a  case 
would  be  only  incidental  and  ancillary  to 
the  legal  demand,  and  would  be  barred  by 
the  statute  which  bars  the  legal  demand. 
It  would  not  be  like  an  ordinary  snit  to 
settle  a  partnership  account,  which  would 
not  be  barred  by  the  statute,  unless  five 
years  had  elapsed  after  the  ^  ^cessation  of 
the  dealings"  in  which  the  partners  were 
^'interested  together'*  and  before  the  insti- 
tution of  the  suit.  If  a  partnership,  after 
the  close  of  its  active  operations,  be  in  a 
course  of  liquidation  and  settlement,  and 
the  acting  partner,  charged  with  the  duty 
of  winding  tip  the  concern,  make  a  payment 
to  another. partner  fo^  himself  and  a  third 
for  whom  he  is  acting,  the  third  partner 
has  an  immediate  cause  of  action  for  his 
part  of  the  payment  against  the  partner  to 
whom  the  payment  was  made*  and  prima 
facie,  they  would  be  entitled  to  the  amount 
equally.  They  might,  under  the  circum- 
stances, be  entitled  to  it  unequally,  and  an 
account  might  be  necessary  to  ascertain 
their  several  portions;  but  they  ought  to 
proceed  with  due  diligence  to  have  the  ac- 
count settled,  and  a  suit  for  such  a  settle- 
ment must  be  brought  within  the  period 
limited  by  law  for  the  bringing  of  an  action 
for  the  money. 

The  settlement  of  March,  1845,  was  a  full 
and  final  settlement  of  the  partnership  ac- 
count between  the  Fosters  who  contributed 
the  capital  and  Rison  the  only  acting  part- 
ner, with  the  single  exception  of  the  debts 
due  to  the  concern,  which  were  considered 
as  insolvent,  amounting  to  $1,532.70,  and 
which  were  left  with  said  Rison  for  collec- 
tion on  the  joint  and  equal  account  of  the 
parties.  They  remained  partners  only 
345'  in  regard  to  the  matter  of  *that  ex- 
ception, as  to  which  only  an  account 
between  them  may  now  be  called  for.  If 
John  W.  Foster  became  indebted  to  Marsten 
Foster  on  account  of,  or  in  regard  to,  the 
partnership,  it  was  for  money  had  and  re- 
ceived to  his  use ;  and  the  cause  of  action 
therefore  arose  at  least  as  far  back  as  the 
time  of  the  settlement  in   March,  1845,  and 
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so  was  barred  by  the  statute  of  limitations 
when  the  cross-bill  was  filed  in  October, 
1858,  unless  the  bar  of  the  statute  can  be 
repelled  upon  the  ground  of  fraud  or  con- 
cealment upon  the  part  of  John  W.  Foster. 
The  statute  applies  as  well  to  a  suit  in 
equity  for  an  account  of  such  money  as  to 
an  action  at  law  for  its  recovery ;  and  the 
bar  of  the  statute  cannot  be  prevented  or 
affected  by  the  fact  that  debts  due  to  the 
partnership  and  included  in  the  insolvent 
list  at  the  time  of  the  settlement,  have 
since  been  or  may  hereafter  be  collected. 
Those  debts  have  no  connection  with  any 
debt  of  J.  W.  to  Marsten  Foster  for  money 
had  and  received  to  the  latter' s  use  as  afore- 
said. 

Then  the  only  remaining*  question  is,  was 
there  any  fraud  or  concealment  on  the  part 
of  J.  W.  Foster  in  regard  to  any  money 
received  by  him  for  M.  Foster  on  account 
of  the  partnership?  If  there  was,  and  the 
effect  of  such  fraud  or  concealment  was  to 
keep  M.  Foster  in  ignorance  of  the  receipt 
of  such  money,  or  prevent  him  from  suing 
for  it,  until  within  five  years  before  the 
filing  of  the  cross-bill,  then  the  statute  of 
limitations  is  not  a  bar  to  the  suit.  The 
mere  fact  that  Marsten  Foster  was  ignorant 
of  the  existence  of  any  debt  which  may 
have  been  due  to  him  by  J.  W.  Foster  until 
within  five  years  before  the  institution  of 
the  suit,  will  not  be  sufficient  to  repel  the 
bar  of  the  statute.  To  have  that  effect, 
such  ignorance  must  proceed  from  the  fraud 
of  J.  W.  Foster,  which  ought  to  be  plainly 
charged  by  the  pleadings,  and  clearly  shown 

by  the  proofs.  The  charge  of  fraud 
346      in    this   case  *is   not    as    plain   as  it 

might  be.  To  be  sure  the  said  John 
W.  is  substantially  charged  in  the  cross-bill 
with  **  secretly  and  wrongfully  obtaining 
possession  of  much  the  greater  part  of  the 
partnership  assets  and  concealing  the  same 
from  the  said  Marsten  and  failing  to  render 
any  account  thereof,"  but  the  complainant 
expresses  a  hope  that  such  failure  to  account 
was  **  through  accident  or  forgetf ulness. " 
The  cross-bill,  too,  was  filed,  not  by  Marsten 
Foster,  but  by  his  executor,  who  could  have 
had  no  personal  knowledge  of  the  fact  of 
fraudulent  concealment  therein  charged. 
The  answer  to  the  original  bill  was  filed  by 
M.  Foster  himself,  and  contains  no  charge 
of  fraud  or  concealment.  But  admitting 
the  fact  to  be  sufficiently  charged,  as  it  no 
doubt  is,  in  the  bill,  it  is  certainly  not 
proved,  and  there  is  no  evidence  in  the 
cause  which  even  tends  to  prove  it.  The 
case  then  stands  upon  a  mere  charge  of 
fraud,  made  by  a  personal  representative 
knowing  nothing  about  the  fact,  and  after 
the  death  of  the  party  charged  with  the 
fraud,  whose  personal  representative  knows 
nothing  about  it,  and  without  a  particle  of 
evidence  to  sustain  the  charge.  In  perfect 
consistence  with  all  the  evidence  in  the 
case,  John  W.  Foster  may  have  promptly 
and  regularly  communicated  to  his  brother 
all  his  transactions  on  their  joint  account 
in  regard  to  the  partnership,  and  accounted 
with  him  for  all  the  money  received  on  his 


account.  Is  not  such  a  mere  charge,  un- 
supported by  evidence,  plainly  insufficient 
to  repel  the  bar  of  the  statute?  I  think  it 
is.  Had  the  charge  been  made  by  Marsten 
Foster  against  John  W.  Foster  in  the  life- 
time of  both,  it  might  have  been  denied  in 
the  answer  on  oath  of  the  latter;  and  it 
could  then  have  been  sustained  only  by  at 
least  two  witnesses,  or  one  and  pregnant 
circumstances.  The  charge  having  been 
made  after  the  death  of  both,  in  a  suit  be- 
tween their  representative  having  no  per- 
sonal knowledge  of  the  transaction,  it 

347  ought  to  be  sustained  by  *at  least  one 
witness  to  have  any  effect,  especially 

after  so  great  a  lapse  of  time  and  so  much 
laches  on  the  part  of  Marsten  Foster. 

Something  may  be  due :  I  might  go  far- 
ther and  say  that  probably  something  is 
due  from  the  estate  of  John  W.  to  the  estate 
of  Marsten  Foster  on  account  of  the  trans- 
actions stated  in  the  bill.  But  the  possi- 
bility or  even  probability  that  something 
is  so  due,  is  not  enough  to  entitle  the  plain- 
tiff to  an  account.  Independently  of  the 
bar  of  the  statute,  it  would  be  a  sufficient 
answer  to  his  claim  for  an  account,  that 
one  cannot  be  now  settled  with  any  reason- 
able expectation  of  doing  justice  to  the  de- 
fendant, and  that  the  plaintiff's  testator  is 
in  fault  for  not  having  sooner  asserted  and 
prosecuted  his  claim.  It  may  be  said  that 
John  W.  Foster  was  also  in  fault,  for  not 
having  himself  rendered  and  settled  an 
account.  Non  constat  that  he  di<^  not  ren- 
der and  settle  an  account.  He  is  not  now 
here  to  speak  for  himself.  But  concede  that 
he  was  equally  in  fault  with  the  other  part- 
ners, that  is  not  enough  to  make  him  liable. 
In  such  a  state  of  equality  the  condition  of 
the  defendant  is  better  than  that  of  the 
plaintiff.  It  may  be  further  said,  that 
Marsten  Foster  did  not  know  that  anything 
was  due  to  him  until  shortly  before  the  in- 
stitution of  the  suit,  and  was  led  to  believe 
the  contrary.  It  certainly  does  not  appear, 
as  I  have  already  shown,  that  John  W. 
Foster  led  him  to  such  belief,  or  did  any- 
thing to  conceal  or  cover  up  the  transaction. 
Marsten  Foster  knew  that  he  was  a  partner 
in  the  concern,  and  it  was  his  business  to 
enquire  into  it  and  inform  himself  of  its 
condition.  If  he  chose  to  depend  upon  an- 
other to  do  this  for  him,  he  must  take  the 
consequence  of  neglecting  his  own  duty, 
and  having  lost  his  opportunity  by  delay 
he  cannot  excuse  himself  on  the  ground  of 
want  of  information,  unless  it  proceeded 
from  the  fraud  of  his  adversary,  which 

348  must  be    proved.     Vigilantibus   *non 
^  dormientibus    jura    subveniunt,    is  a 

favorite  maxim  in  a  court  of  equity.  The 
principles  which  govern  that  court  in  this 
respect  are  beautifully  set  forth  by  L<oni 
Camden  in  the  often  cited  case  of  Smith  v. 
Clay,  3  Br.  Ch.  R.  640.  "Nothing  can  call 
forth  this  court  into  activity  but  conscience, 
good  faith  and  reasonable  diligence.  When 
these  are  wanting,  the  court  is  passive  and 
does  nothing.  Ivaches  and  neglect  are  al- 
ways discountenanced."  Most  of  the  Eng- 
lish and  American  cases  on  this  subject  are 
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referred  to  in  a  note  to  2  Story's  Eq.  J  1520. 
See  also  Carr's  adm'r  v.  Chapman,  5  Lfeigh 
164,  and  the  cases  therein  cited.  In  Carr  v. 
Chapman,  Judge  Carr  says :  ''The  principles 
deduced  from  the  English  cases  are  fully 
supported,  if  not  advanced  a  step,  by  the 
spirit  of  our  own  decisions  and  of  our  leg- 
islation also.'*  Id.  178.  Our  subsequent 
decisions  on  the  subject  or  some  of  them 
are :  Hayes  v.  Goode,  7  Id.  452 ;  Atkinson  v. 
Robinson,  9  Id.  393;  Caruther's  adm'r  v. 
Trustees  of  I^exington,  12  Id.  610;  Hillis 
V.  Hamilton,  10  Gratt.  300;  Crawford's 
ex'or  V.  Patterson,  Id.  364;  Doggett  v. 
Helm,  supra. 

Upon  the  whole,  I  am  of  opinion  that  the 
decree  should  be  reversed  and  all  of  the  bills 
dismissed  with  costs ;  but  without  prejudice 
to  any  claim  which  the  representatives  of 
John  W.  and  Marsten  Booster  or  either  of 
them  may  have  for  an  account  of  the  debts 
due  to  the  firm  of  William  Rison  &  Co., 
which  were  considered  as  insolvent  and  left 
in  the  hands  of  William  Rison  for  collection 
at  the  time  of  the  settlement  of  the  12th  of 
March,  1845;  and  also  without  prejudice  to 
any  claim  the  representative  of  said  Marsten 
may  have  to  the  balance  or  any  part  thereof 
due  upon  the  bond  for  $575.75  given  upon 
the  said  settlement  by  the  said  Rison  to  the 
said  John  W.  and  Marsten  Foster. 

Decree  reversed. 
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I.  WilU— Construction— €•«•  at  Bar.— C  died  leayincr 
one  dauffliter  and  two  sons.  By  his  will  he  says: 
I  ffive  tbe  above  recited  land  and  nesrroes  to  my 
aald  dausrliter  B  durlnsr  her  natural  life,  and  then 
to  her  child  or  children,  if  any,  living  at  her  death, 
to  be  eQually  divided;  if  none,  then  to  my  sons  W 
and  J  for  Ufe,  then  to  be  equally  divided  between 
them  or  their  children.  He  makes  a  similar  pro- 
vision for  each  son  and  his  child  or  children,  with 
the  same  limitation  over  to  the  daughter  and  son, 
and  their  children.  W  and  J  died  without  chil- 
dren. B  died  leaving  children  surviving  her,  and 
the  children  of  others  who  died  before  her.  Hkld: 
That  on  the  death  of  "W  and  J  the  whole  property 
vested  in  B  for  life,  and  on  her  death  passed  to  her 
children  who  survived  her.  to  the  exclusion  of 
the  children  of  her  deceased  children. 

a.  5aaBe— Sane.*— Where  a  will  affords  no  satisfac- 
tory cine  to  the  real  intention  of  the  testator,  the 
court  must,  from  the  necessity  of  the  case,  resort 
to  leiaral  presumptions  and  rules  of  construction. 

♦Wills— Con«tractton.— For    the   proposition  that, 
where  a  will  affords  no  satisfactory  clue  to  the  real 
intention  of  the   testator,  the  court  must,  from 
the    uecessity  of  the  case,    resort    to  legal  pre- 
samptions    and  rules  of   construction;   but   such 
rules  must  yield  to  tlie>  intention  of  the  testator 
apparent  in  the  will,  and  have  no  application  where 
the  intention   thus   appears,    the    principal  case 
is   cited   and  followed    in    the   following    cases 
Couch  V.  Eastham,  29  W.  Va.  798,  8  S.  E.  Rep.  28 
Cresap  v.  Cresap,  84  W.  Va.  315,  12  S.  £.  Rep.  628 
Hart  V.  Brooks,  89  Va.  500,  16  S.  E.  Rep.  858;  Bradley 


But  such  rules  yield  to  the  intention  of  the  testa- 
tor apparent  in  the  will,  and  have  no  application 
where  the  intention  thus  appears. 

3.  Compromise  of  3ult— Case  at  Bar.— A  life  tenant 
and  remaindermen  compromise  a  suit  in  which 
they  take  a  decree  for  less  than  half  the  amount 
of  principal  and  interest  reported  to  be  due  from 
the  executor,  and  the  decree  directs  the  fund  to 
be  invested  and  the  interest  paid  to  the  life  ten- 
ant for  her  life,  and  then  the  fund  to  be  divided 
among  the  remaindermen  after  the  death  of  the 
life  tenant  the  whole  fund  will  be  considered  as 
principal  to  be  equally  divided  among  the  re- 
maindermen. 

4.  Compensation  for  Prosecuting  5alt— Failure  to 
Claim  In  Doe  Time— Effect.— One  of  several  parties 
interested  in  a  suit,  attends  to  its  prosecution  and 
devotes  much  time  and  labor  to  it.  Not  having 
pressed  his  claim  for  compensation  for  a  long  time, 
he  will,  under  the  circumstances,  be  considered 

as  having  abandoned  it. 

350  *William  Carr  of  the  county  of  Prince 
William,  died  in  1790,  leaving  a  widow 
and  three  children.  His  daughter  Betsey 
Tebbs  was  married  at  the  time  and  had 
children;  his  two  sons  John  and  William 
were  minors.  By  his  will  he,  in  the  first 
place,  g-ave  to  his  widow  during  her  natural 
life,  the  land  on  which  he  lived,  with  the 
negroes,  stock,  &c.,  upon  it.  He  then,  in 
successive  clauses,  gave  land  and  slaves  to 
his  daughter  and  each  of  his  sons  for  life, 
and  as  is  therein  stated.  These  clauses  are 
given  in  the  opinion  of  Judge  Joynes. 
He  then  gave  all  the  remainder  of  his  estate, 
real  and  personal,  to  Robert  L/Uttrell,  Simon 
Luttrell  and  Thomas  Chapman,  in  trust  for 
his  three  children,  to  be  equally  divided, 
Ac.  The  principal  debts  due  on  goods, 
bonds,  and  land  not  devised  to  be  kept  un- 
touched, and  nothing  but  the  rents  and 
interest  used  until  his  two  sons  come  of 
age ;  then  the  land  and  bonds  to  be  divided, 
that  each  child  may  know  their  part.  But 
the  principal  to  be  retained  by  the  trustees 
or  laid   out   in  land  and  negroes,  by    them 

V.  Zehmer,  82  Va.  680:  Withers  v.  Sims,  80  Va. 
061 ;  Moon  v.  Stone,  19  Gratt  261,  and   noU. 

In  Vaughan  v.  Vaughan,  97  Va.  828,  88  S.  E.  Rep. 
603,  it  is  said:  'The  word  'children,*  in  its  legal  as 
well  as  in  its  ordinary  and  popular  sense,  means  the 
immediate  offspring  of  a  man  or  woman,  and  does 
not  include  grandchildren  or  more  remote  descend- 
ants. The  term  is  never  used  to  Include  grand- 
children or  other  persons  than  immediate  descend- 
ants, in  the  absence,  as  in  this  case,  of  something 
showing  a  contrary  intent  2  Jarman  on  Wills 
(Bigelow's  Ed.)  147;  5  Am.  &  Eng.  Enc.  Law  1086; 
Rad cliff e  v.  Buckley,  10  Vesey  195;  Moon  v.  Stone, 
19  Gratt  ISO;  Tebbs  v.  Duval.  17  Gratt  849;  Mor- 
ris V.  Owen.  2  Call  880;  James  v.  McWIlliams,  6 
Munf.  S02:  Thomason  v.  Andersons,  4  Leigh  118; 
Smith  V.  ChapUian,  1  H.  &  M.  240:  Adams  v.  Law, 
17  How.  417." 

Upon  the  question  of  the  construction  of  wills,  see 
in  addition  to  the  above  authorities.  Smith  v.  Smith, 
17  Gratt  286.  and  foot-note;  Randolph  v.  Wright 
81  Va.  612:  Shelton  v.  Shelton,  1  Wash.  58;  Kennon 
V.  M'Roberts,  1  Wash.  99:  Wpotton  v.  Reed,  12 
Gratt  196;  Hatcher  v.  Hatcher.  80  Va  169. 
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and  the  executors;  *^to  the  use  of  his  said 
children  for  life,  and  to  go  as  the  other 
estate  devised  to  them.*' 

By  a  codicil  to  his  will,  which  bears  the 
same  date  with  it,  the  testator  says : 
'^Should  all  of  my  dear  children  die  without 
issue  of  their  bodies,  my  dear  wife  livitig', 
one  half  the  life  estate  to  go  to  my  dear 
wife  during  life,  the  other  half  to  Thomas 
Chapman,  Simon  and  Robert  L/Uttrell  and 
Thomas  Chapman's  children  (naming 
them)  during  their  lives,  and  then  to  their 
children,  if  any ;  and  after  the  death  of  my 
dear  wife  the  whole  of  what  she  has  for  life, 
in  the  last  clause,  to  Thomas  Chapman,  in 
trust  for  the  forementioned  children." 
Simon  L/Uttrell  and  Thomas  Chapman  qual- 
ified as  executors  of  the  will. 

In   1801,  William  Carr,  jr.    died,   leaving 
a  widow,  but  no  children ;  and    she    marry- 
ing   Wm.    Smith, they  filed  a  bill  claiming 
'  that  she  was  entitled  to  dower  in  the 

351  real  *estate  left  to  him  by  his  father. 
This  case  is  reported  in  1  Hen.  &  Mun. 

240,  under  th?  name  of  Smith  &  wife  v. 
Chapman  &  others.  John  Carr  died  in  1880, 
also  without  children. 

In  May,  1836,  a  decree  was  made  in  the 
Superior  court  of  law  and  chancery  for  the 
county  of  Spottsylvania  in  a  case  then 
pending  therein,  and  which  had  been  pend- 
ing for  upwards  of  twenty  years,  in  \yhich 
Betsey  Tebbs  and  Mary  F.  Spence,  execu- 
trix of  John  Spence  deceased, were  plaintiffs, 
against  Thomas  Chapman's  administrator 
and  the  sureties  of  Chapman  as  executor 
and  trustee  of  William  Carr  deceased,  and 
excutor  of  John  Carr.  This  was  a  copi- 
promise  decree.  It  recited  that  it  appeared 
from  the  commissioner's  report  made  in  the 
cause,  there  was  due  by  the  executor  of  the 
estate  of  William  Carr,  sen.  on  the  1st  of 
March,  1838,  the  sum  of  $33,545.82;  and 
appointing  Samuel  J.  Tebbs  trustee  in  the 
place  of  Thomas  Chapman ;  it  decreed  that 
there  should  be  paid  to  him  by.  the  heirs, 
legatees  and  representatives,  of  each  of  the' 
four  sureties  of  Chapman,  the  sum  of 
$3,750,  and  one-sixth  of  the  costs  incurred 
in  the  cause.  And  it  was  further  decreed 
that  the  trustee  Samuel  J.  Tebbs,  out  of 
the  said  several  sums  of  money  decreed  to 
be  paid  to  him,  should  pay  the  expenses  of 
the  plaintiffs  incurred  in  the  suit,  and  the 
expenses  of  the  trust.  That  he  should  put 
out  the  balance  of  the  money  on  interest 
on  good  personal  security,  with  deeds  of 
trust  on  unincumbered  real  estate,  to  secure 
the  payment  thereof;  and  should  pay  an- 
nuallv  to  the  plaintiff  Betsey  Tebbs,  the 
interest  on  the  money  during  her  life,  and 
at  her  d^ath  should  distribute  the  principal 
between  those  who  might  be  entitled  thereto 
according  to  the  will  of  William  Carr  de- 
ceased. 

Mrs.    Betsey    Tebbs    died   in   1852,    hav- 
ing   had    seven     children;  four     of   whom 
died  in  her  lifetime.     The   survivors 

352  *were,  Ann   F.    the    wife  of  John  P. 
Duval,    Mary   F.    Spence  and  Samuel 

J.  Tebbs,  the   trustee.     And   in  February, 


1854,  Duval  and  wife  instituted  a  suit  in 
equity  in  the  Circuit  court  of  Fauquier 
county,  which  was  afterwards  removed  to 
the  Circuit' court  of  Culpeper  county,  against 
Samuel  J.  Tebbs,  the  trustee,  Mrs.  Spence 
and  the  representatives  of  the  deceased 
children  of  Betsey  Tebbs,  calling  for  an 
account  and  distribution  of  the  trust  fund. 
Samuel  J,  Tebbs  apswered  the  bill.  He 
says  that  Chapman,  the  surviving  executor 
and  trustee,  having  been  removed.  Dr.  John 
Spence,  the  husband  of  the  defendant  Mary 
F.  Spence,  qualified  in  1822  as  administrator 
de  bonis  non  with  the  will  annexed  upon 
the  estate  of  William  Carr,  and  continued 
to  act  until  his  death  in  1829.  That  after 
his  death  his  account  as  administrator  was 
settled,  and  a  large  balance  was  found 
against  him ;  and  he  insists  that  his  repre- 
sentative should  be  made  a  party.  That  in 
February,  1845,  Betsey  Tebbs  executed  a 
deed  which  had  been  duly  recorded,  by 
which  she  conveyed  to  him. all  her  interest 
of  every  kind  whatever  in  the  estate  of  her 
father  William  Carr,.  sen.  That  the  decree 
of  1836  was  obtained  in  a  g^reat  measure 
through  his  exertions ;  and  he  insists  he  is 
entitled  to  receive,  in  addition  to  the  com- 
missions usually  allowed  to  fiduciaries,  com- 
pensation for  his  trouble,  .expenses,  loss  of 
time,  and  for  his  services  in  bringing  so 
long  and  litigious  a  controversy  to  so  fav- 
orable a  termination..  T^^^  whilst  he  was 
prosecuting  the  suit  of  Tebbs  v.  Chapman, 
he  was  defending  in  the  Court  of  Appeals, 
as  the  personal  representative  of  William 
Carr,  a  very  expensive  suit,  involving  a 
very  large  sum  of  money,  and  in  which  he 
finally  succeeded  aboqt  the  year  1834.  That 
in  this  case  he  necessarily  incurred  heavy 
expenses,  and  paid  large   fees   to   counsel, 

for  all  of   which  he   insists  the  funds 
353      received  *b3'  him  under  the  decree  of 

1836  are  liable  in  his  hands.  He  in- 
sists that  he  has  accounted  with  Betsey 
Tebbs  to  her  satisfaction,  for  the  interest 
upon  the  trust  fund  up  to  her  death.  And 
he  submits  to  the  court  the  question  whether 
the  amount  received  by  him  under  the  de- 
cree of  1836,  after  deducting  costs  and 
charges,  is  to  be  treated  entirely  as  princi- 
pal of  said  Carr's  estate,  or  whether  a  part 
of  it  is  to  be  considered  as  interest  which, 
at  the  date  of  the  decree,  had  accrued  upon 
the  original  indebtedness  to  Carr's  estate, 
and  which  by  the  will'  belonged  to  Betsey 
Tebbs,  and  by  her  deed  passed  to  him.  He 
states  that  three  of  the  parties  had  paid  to 
him  the  $3,750  which,  by  the  decree  of  1836, 
they  were  directed  to  pay  to  him.  '  The 
estate  of  the  fourth  party  proved  to  be  in- 
solvent, and  nothing  was  made  out  of  that 
party^.  The  death  of  John  P.  Duval  was 
suggested  at  the  June  term,  1855,  and  the 
cause  coming  on  to  be  heard,  the  court  held 
that  it  was  not  necessary  to  make  Spence's 
representative  a  party ;  and  directed  a  com- 
missioner to  take  an  account  of  the  trust 
fund  in  the  hands  of  Samuel  J.  Tebbs.  The 
commissioner  made  his  report,  in  which 
he  allowed  the  trustee  ten  per  cent,  upon 
the  amount  of   his  receipts,    as   compensa- 
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tion  and  expenses;  and  to  this  allowance 
the  plaintiff  excepted. 

The  cause  came  on  ag-ain  to  be  heard  on 
the  17th  day  of  June,  ifes,  when  the  court 
held  that,  as  to  the  original  third  of  the 
trust  fund  which  Betsey  Tebbs  was  directly 
entitled  to  for  life,  under  the  will  of  her 
father,  her  three  surviving  children  were 
entitled  to  it;  but  as  to  the  two-thirds  to 
which  she  became  entitled  upon  the  death 
of  William  Carr,  jr. ,  and  John  Carr,  all  her 
seven  children  were  entitled  to  share  it. 
And  sustaining  the  plaintiff's  exception  to 
the  allowance  of  ten  per  cent,  upon  the  re- 
ceipts to  the  trustee,  the  court  re-committed 
the  account  with  instructions  to  state 

354  it  according  to  the  ^principles  declared 
in  the  decree ;  and  in  stating  the  ac- 
count the  trustee  was  to  be  allowed  a  com- 
mission of  not  less  than  five  per  cent,  on 
the  fund,  as  might  appear  reasonable  to  the 
commissioner  upon  the  evidence  then  in  the 
cause,  or  which  might  afterwards  be  sub- 
mitted. And  in  the  accounts  with  the  re- 
spective parties  the  trustee  was  to  be  allowed 
any  payments  he  may  have  made  them  oh 
account  of  the  trust,  funds. 

The  commissioner  made  his  report,  in 
which  he  distributed  the  fund  as  directed 
in  the  foreg^oing  decree ;  and  he  continued 
the  allowance  of  ten  per  cent,  to  the  trus- 
tee ;  and  he  returned  with  his  report  to  the 
deposition  of  John  P.  Philips.  He  was  one 
of  the  counsel  in  the  case  of  Tebbs  v.  Chap- 
man, for  one  of  the  sureties.  He  says  he 
had  an  opportunity,  during '  the  progress 
and  pendency  of  that  suit,  to  know  that 
Samuel  J.  Tebbs  was  diligent  and  zealous 
in  the  management  of  the  case,  and  that  it 
occupied  a  great  deal  of  his  time.  It  was,  a 
very  troublesome  case  to  manage.  It  kept 
Samuel  J.  Tebbs  very  much  occupied  to  at- 
tend the  commissioner's  office,  the  Courts, 
the  taking  of  the  depositions  and  other 
matters  connected  with  the  suit,  isind  he 
Anally  effected  a.  compromise,  which  re- 
sulted in  the  decree  of,  the  20th  of  May, 
1836.  Witness  thought  a  commission  of  ten 
per  cent,  on  the  amount  of  the  recovery 
would  be  a  reasonable  charge.  Witness 
said  that  Samuel  J.  Tebbs  had  a  letter  from 
R.  C.  Lt.  Moncure,  written  not  long  after 
the  decree  of  May,  1836,  upon  the  subject 
of  said  Tebbs'  commission  on  the  fund 
recovered  by  that  decree.  The  letter  was 
handed  witness  by  Tebbs,  with  a  request 
that  on  his  then  expected  visit  to  Freder- 
icksburg, he  would  show  it  to  Thomas  B. 
Barton,  who  was  also  counsel  in  the  case  of 
Tebbs  V.  Chapman,  and  get  him  to  express 
his  opinion  on  the  subject  of  said  commis- 
sion. Witness  handed  the  letter  to  a  son  of 
Mr.    Barton,    in  the    absence   of   his 

355  father,  with  a  request  *that  he  would 
write  to    Mr.    Tebbs  on    the  subject; 

and  witness  had  since  understood  from  Mr. 
Barton  that  the  letter  was  lost  or  mislaid. 
The  purport  of  the  letter  was  that  Mr. 
Moncure  having  been  counsel  in  the  case, 
and  thereby  being  acquainted  with  the 
trouble  incurred  by  Mr.  Tebbs  in  managing 
the  case,    considered  that  ten   per  centum 


was  a   reasonable   commission   for  him  to 
charge. 

The  plaintiff  excepted  to  the  report  for 
the  allowance  of  more  than  five  per  cent, 
commission.  The  defendant  Samuel  J. 
Tebbs  excepted  to  the  report.  First — Be- 
cause the  whole  fund  is  divisible  among  the 
three  surviving  children  of  Betsey  Tebbs. 
Second — Because  the  fund  for  distribution 
is  not  the  balance  of  principal  and  interest 
in  the  hands  of  Carr' s  representative  at  the 
death  of  Betsey  Tebbs,  but  only  so  much 
thereof  as  was  the  principal  or  corpus  of 
the  fund.  That  under  the  deed  of  Mrs. 
Tebbs  to  him  in  1845,  he  was  entitled  to  all 
but  the  principal  of  the  fund.  Third — 
Because  the  amount  due  by  Mrs.  Spence  to 
the  estate  of  Carr  is  not  brought  into  the 
distribution  and  charged  to  her,  nor  the 
said  Tebbs  allowed  to  retain  her  share  on 
account  of  said  indebtedness.  There  were 
other  exceptions  which  it  is  not  necessary 
to  state. 

The  court  sustained  the  exception  of  the 
plaintiff  to  the  report,  and  overruled  those 
of  the  defendant  Tebbs;  and  the  report 
having  been  corrected,  the  cause  came  on  to 
be  finally  heard  on  the  16th  of  June,  1859, 
when  a  decree  was  made  in  favor  of  each  of 
the  seven  children  of  Betsey  Tebbs,  for  the 
amount  reported  by  the  commissioner.  And 
thereupon  Samuel  J.  Tebbs  obtained  an 
appeal  to  this  court. 

Tucker  and  Greea,  for  the  appellant. 

Ste^er  and  Sands,  for  the  appellees, 

356  *JOYNES,  J.  I  think  that  the 
court  did  not  err  in  treating  the 
whole  of  the  fund  realized  under  the  decree 
of  1836  as  capital.  For  it  was  expressly 
provided  by  that  decree,  that  the  appellant 
should  invest  the  sums  decreed  to  be  paid  to 
him,  after  deducting  expenses;  pay  to  Mrs. 
Tebbs  for  life  the  interest  of  the  money  so 
invested ;  and  distribute  the  principal  sum, 
after  her  death,  among  the  parties  entitled. 
This  arrangement,  though  injurious  to  Mrs. 
Tebbs,  may  have  been  sanctioned  by  her  for 
the  benefit  of  her  children.  But  whether  it 
was  or  not,  it  was  embodied  in  the  decree  to 
which  she  was  a  party,  and  which  is  bind- 
ing upon  those  who  claim  under  her. 

And  I  think  the  court  did  not  err  in  re- 
fusing to  allow  the  appellant  an  extra  com- 
mission, as  compensation  for  his  services 
in  relation  to  the  case  of  Tebbs  v.  Chap- 
man. It  would  have  been  proper  to  assert 
that  claim  in  the  case  of  Tebbs  v.  Chap- 
man, when  the  court  was  adjusting  the 
rig-hts  of  the  parties  in  respect  to  the  fund 
recovered.  The  facts,  too,  were  then  re- 
cent, parties  now  dead  were  then  living, 
and  the  merits  of  the  claim,  depending  upon 
the  character  and  value  of  the  services, 
and  the  circumstances  under  Which  they 
were  rendered,  could  have  been  more  fully 
ascertained  and  better  understood,  than 
they  can  be  now. 

Perhaps,  however,  it  would  be  going  too 
far  to  hold  the  appellant  precluded  by  his 
failure  to  assert  .this  claim  in  that  cause, 
because  he  settled  no  account  in  that  cause. 
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and  was  not  required  by  the  decree  to  make 
a  report  as  to  the  collection  and  investment 
of  the  fund.  It  is  a  circumstance,  how- 
ever, which  deserves  to  be  considered  along- 
with  others  which  I  will  now  advert  to. 

It  appears  from  the  deposition  of  Phillips, 
that  the  appellant  contemplated   the   asser- 
tion of  this  claim  soon  after  the  decree   of 
1836,   and    took    steps   to  collect    the 

357  ^opinions  of  gentlemen  who  had  been 
counsel  in  Tebbs  v.   Chapman,  as  to 

the  commission  which  ought  to  be  allowed 
him.  He  obtained  a  letter  from  one  gentle- 
man, and  made  an  effort  to  get  one  from 
another,  the  result  of  which  does  not  ap- 
pear ;  and  whilst  it  appears  that  the  letter 
which  he  did  get  was  lost,  it  does  not  ap- 
pear that  another  was  obtained  to  supply 
its  place.  But  it  does  not  appear  that  any- 
thing else  was  done.  It  does  not  appear 
that  the  claim  was  presented  to  the  parties, 
and,  if  presented,  it  was  certainly  not  al- 
lowed ;  nor  does  it  appear  that  the  appellant 
entered  any  charge  for  these  services  in 
his  accounts.  The  first  time  we  hear  of  the 
claim  again  is  in  1854,  when  it  is  advanced 
by  the  appellant  in  his  answer  in  this 
cause.  These  circumstances,  of  themselves, 
afford  strong  ground  for  •  the  presumption, 
that  this  claim  was  abandoned  by  the  ap- 
X>ellant;  and  other  circumstances  greatly 
increase  the  force  of  this  presumption. 
The  appellant  was  himself  a  party  interested 
in  the  fund  to  be  recovered  in  Tebbs  v. 
Chapman.  It  does  not  appear  that  his  serv- 
ices in  reference  to  that  case  were  rendered 
upon  any  promise  of  compensation  b3'  the 
other  parties.  It  must  be  supposed  that  his 
actual  expenses  out  of  pocket  were  retained, 
as  he  had  a  right  under  the  decree  to  retain 
them.  The  other  parties  were  his  mother, 
brothers  and  sisters,  to  whom  he  might 
have  been  willing  to  render  a  gratuitous 
service,  or,  at  any  rate,  to  surrender  his 
claim,  in  consideration  of  the  sacrifices  to 
which  they  had  been  subjected  by  the  com- 
promise, and  especially  as  his  sevices,  how- 
ever great  and  however  meritorious,  had 
proved,  by  the  result,  to  be  in  a  great 
measure  fruitless.  But  however  all  this 
may  have  been,  which  it  may  now  be  im- 
possible to  ascertain,  we  can  see,  in  these 
various  circumstances,  abundant  reasons 
why  the  appellant  may  have  been  willing 
to  abandon  his  claim  against  the  other 

358  ^members  of  his  family,  on  account 

of  services  rendered  for  the  common 
benefit. 

The  main  ground  of  objection  to  the  de- 
cree is,  that  it  admits  the  representatives 
of  the  children  of  Mrs.  Tebbs,  who  died  in 
her  lifetime,  to  a  participation,  along  with 
those  who  survived  her,  in  the  two-thirds 
of  the  fund  which  accrued  from  the  deaths 
of  William  and  John  Carr. ' 

The  fund  in  controversy  arose  under  the 
residuary  clause  of  the  will  of  William  Carr, 
the  elder,  deceased.  By  that  clause,  the 
property  embraced  in  it  was,  upon  his  sons' 
attaining  full  age,  to  be  divided  equally  be- 
tween the  testator's  three  children,  Betsey 
Tebbs,  William  Carr  and  John   Carr,  **that 


each  child  may  know  their  part."  But 
the  will  directed  that  the  principal  should 
be  retained  by  the  trustees,  to  whom  the 
residuum  had  been  given,  or  laid  out  in 
land  and  negroes,  **to  the  use  of  my  said 
children  for  life,  and  to  go  as  the  other 
estate  devised  to  them."  The  * 'other 
estate"  here  alluded  to  consisted  of  land 
and  negroes,  the  latter  being  real  estate  as 
the  law  then  was,  and  was  devised  by 
three  several  clauses  in  preceding  parts  of 
the  will,  which,  omitting  the  description 
of  the  property,  are  respectively  in  the  fol- 
lowing words: 

1st.  '*I  say  I  give  the  above  recited 
land  and  negroes  to  my  said  daughter  Bet- 
sey Tebbs  during  her  natural  life,  and 
then  to  her  child  or  children,  if  any  living 
at  her  death,  to  be  equally  divided;  if  none, 
then  to  my  sons  William  and  John  for  life, 
then  to  be  equally  divided  between  them 
and  their  children."     *    *    * 

2d.  *'I  say  I  give  the  aforesaid  land  and 
negroes  to  my  dear  son  William  Carr  dur- 
ing his  natural  life,  and  after  his  decease  to 
his  child  or  children ;  if  none,  to  my  son 
John  Carr  and  my  daughter  Betsey  Tebbs 
for  life,   and    then    to    be   equallv   divided 

amongst  their  children."  *  * 
359  *3d.  **I  say  I  give  the  above  related 
lands  and  negroes  to  my  son  John 
Carr  during  his  natural  life,  and  then  to 
his  child  or  children,  if  any  living  at  his 
death;  if  none,  to  my  daughter  Betsey 
Tebbs  and  my  son  William  Carr  during  life, 
and  then  to  their  children  to  be  equally  di- 
vided. ' ' 

The  rights  of  the  parties  in  this  case  de- 
pend therefore  on  the  proper  construction* 
of  these  clauses.  And  nothing  turns  upon 
the  character  of  the  residuary  fund,  as 
real  or  personal,  if  that  would  make  any 
difference  in  the  construction,  because  by 
the  express  terms  of  the  residuary  clause,  all 
the  property  embraced  by  it,  real  and  per- 
sonal, is  *^to  go  as  the  other  estate, "  which 
was  devised  by  the  clauses  just  quoted. 

At  the  date  of  the  will  Betsey  Tebbs  was 
married  and  had  children.  William  Carr 
survived  the  testator,  and  died  in  1801,  never 
having  had  a  child.  John  Carr  died  in  1808, 
never  having  had  a  child.  Betsey  Tebbs 
died  in  1852,  leaving  the  appellant  8.  J. 
Tebbs,  and  two  other  children  surviving 
her,  and  having  had  four  other  children 
who  died  in  her  lifetime. 

It  was  contended  on  behalf  of  the  appel- 
lant S.  J.  Tebbs,  by  one  of  his  counsel,  that 
upon  the  death  of  John  Carr  the  moiety  of 
William's  original  share,  which,  on  his 
death,  passed  to  John  under  the  will,  was 
undisposed  of  and  passed  as  property  of  the 
testator,  in  respect  to  which  he  had  died 
intestate,  the  real  estate  to  the  heirs  at  law 
of  the  testaior,  and  the  personal  estate  to 
his  distributees,  because  the  latter  being 
part  of  the  residuum,  would  not  fall  into  the 
residuum,  as  decided  in  Frazier  v.  Frazier's 
ex'or,  2  I^eigh  642.  Following  out  this 
theory  the  counsel  presented  a  statement  of 
the  distribution  of  the  fund  in  controversy, 
showing  that  after  the  death  of  John  Carr, 
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one-third   of   the    fund   was    held  by 

360  Mrs.  Tebbs  for  life,  remainder  to  *her 
child  or  children  living  at  her  death, 

and  that  the  other  two-thirds  were  held  by 
her  absolutely.  These  last  were  claimed  as 
belonging-  to  the  appellant,  under  the  deed 
from  Mrs.  Tebbs,  dated  February  18th, 
1845. 

I  do  not  concur  in  this  view.  I  think  it 
impossible  to  read  this  will  without  per- 
ceiving that  it  was  the  purpose  of  the  tes- 
tator to  control  the  disposition  of  the  entire 
property  in  all  the  events  contemplated  and 
provided  for  by  the  will.  This  is  appar- 
ent from  the  structure  of  the  several  clauses 
above  quoted,  which  are  identical  in  mean- 
ing and  effect,  though  not  identical  in 
words,  and  were  so  regarded  in  the  argu- 
ment on  both  sides.  And  this  view  is  con- 
iirmed  by  the  second  codicil,  to  which  I 
shall  allude  in  another  connection. 

I  hold,  therefore,  that  the  entire  property 
passed  by  the  will,  in  all  the  events  con- 
templated and  provided  for  by  it,  and  that 
there  was  no  intestacy  as  to  any  part  of  it 
in  any  of  those  events.  To  effectuate  this 
purpose  cross  remainders  for  life  must  be 
implied  between  Mrs.  Tebbs  and  her  broth- 
ers, subject  to  the  limitations  over  to  their 
children,  the  character  of  which  will  appear 
hereafter.  Upon  this  subject  it  will  be 
sufficient  to  refer  to  the  cases  collected  in  2 
Jarman  on  Wills  457-480,  and  3  Ivomax  Di- 
gest 257-263,  from  which  it  will  appear  that 
this  construction  is  fully  authorized  by  the 
language  of  the  will.  It  follows  that,  upon 
the  death  of  John  Carr,  the  whole  of  the 
property  in  question  became,  by  virtue  of 
the  will,  vested  in  Mrs.  Tebbs  for  life,  sub- 
ject to  the  limitations  in  favor  of  her  chil- 
dren. 

In  respect^  to  the  original  shares  of  Mrs. 
Tebbs,  the  language  is  explicit,  that  it  shall 
pass  upon  her  death  to  her  child  or  children 
then  living,  if  any.  And  accordingly  it 
was  not  controverted  in  the  argument,  that 
this  share  passed  to  such  of  the  children  of 
Mrs.  Tebbs  as  were  living  at  her  death 
in    exclusion  of   the    representatives 

361  *of  those   who  died   in  her  lifetime. 
But    in   respect  to  the   shares  which 

accrued  to  Mrs.  Tebbs  for  life  by  the  death 
of  her  brothers,  the  language  is  not  equally 
explicit,  the  limitation  being  to  her  ^ ^chil- 
dren" generally,  and  not  to  such  as  might 
be  living  at  her  death. 

The  counsel  on  both  sides  have  contended, 
that  the  construction  of  this  clause  may  be 
ascertained  by  the  application  of  certain 
general  rules  of  law,  which  have  been  laid 
down  in  the  construction  of  wills.  But  I 
do  not  think  it  necessary  to  consider  these 
general  rules,  or  their  application  to  the 
present  case.  General  rules  of  this  sort 
often  serve  as  iruides  for  the  court  when 
none  can  be  found  in  the  will.  Where  the 
will  afiFords  no  satisfactory  clue  to  the  in- 
tention of  the  testator,  the  court  must,  from 
the  necessity  of  the  case,  resort  to  legal 
presumptions  and  rules  of  construction. 
But  such  rules  yield  to  the  intention  of  the 
testator  apparent  in  the  will,  and  have  no 


application  where  the  intention  thus  ap- 
pears. It  seems  to  me  that  the  intention  of 
the  testator,  in  the  present  case,  may  be 
ascertained  from  the  will,  without  any  re- 
sort to  technical  rules. 

We  do  not  know  the  motives  which  led 
the  testator  to  give  the  original  shares  of 
his  children  to  such  only  of  their  children 
as  should  happen  to  survive  them.  He  may 
have  had  a  reason  for  it,  good  or  bad,  or  it 
may  have  been  the  result  of  mere  whim  and 
caprice.  But  still  there  was  a  motive  of 
some  kind,  and  whatever  it  was,  it  must, 
as  far  as  we  can  see,  have  been  applicable 
equally  to  the  derivative  shares  to  accrue 
from  the  death  of  the  testator's  other  chil- 
dren. The  testator  was  providing  for 
bringins:  the  original  shares  together,  as 
any  of  his  children  should  die  without  a 
«hild  or  children  surviving,  and  it  was  nat- 
ural that  he  should  have  the  same  purpose 
in  reference  to  the  shares  after  they  had 
been  thus  increased  in  amount  and  value, 
as   he   had   in   reference   to   them  in 

362  *their  original  state.     If  a  distinction 
had  been  intended,  it  would  have  been 

most  natural  to  express  it  by  words  which 
would  indicate  clearly,  that  while  he  in- 
tended, in  respect  to  the  original  shares,  to 
exclude  such  of  his  grandchildren  as  should 
die  before  their  parent,  he  had  a  different 
intention  in  respect  to  the   accrued  shares. 

As  already  alluded  to  the  original  shares 
are  lipited,  in  the  former  part  of  the  several 
clauses  under  consideration,  to  the  children 
who  may  be  living  at  the  death  of  their 
parents,  while  in  the  latter  part,  the  ac- 
crued shares  are  limited  to  children,  gener- 
ally. But  this  change  of  phraseology  does 
not  indicate  any  difference  of  intention. 
The  testator  was,  in  these  several  clauses, 
making  provision,  in  the  future,  for  the 
same  general  class  of  objects  (his  grand- 
children), with  reference  to  the  same  events 
(the  death  of  his  own  children),  and  he 
was  making  it  out  of  property  which  he 
had  bound  up  together  by  cross  limitations, 
in  case  any  of  his  own  children  should  die 
without  child  or  children  surviving.  Hav- 
ing in  the  first  part  of  the  clause,  defined 
precisely  the  class  of  his  grandchildren  for 
which  he  meant  to  provide,  out  of  the  orig- 
inal share,  he  would  naturally  have  in  his 
mind  the  same  intention  in  reference  to 
what  was  to  be  added  to  that  share,  or  to 
go  along  with  it,  under  the  provision  in 
the  latter  part  of  the  clause,  and  he  might, 
by  a  very  natural  process,  have  dropped,  in 
the  latter  part  of  the  clause,  the  terms  of 
description  he  had  used  in  the  former, 
without  really  intending  any  distinction. 
And  this  view  is  the  stronger  from  the  fact, 
that  the  expressions  we  are  considering 
are  in  such  close  connection  with  one  an- 
other, being  found  in  the  same  brief  clause, 
and  almost  in  the  same  line. 

If  it  could  be  clearly  shown  that  the  word 

**children*'    is    used    in    other  parts  of  the 

will,    or   in    any    part   of    it,  in  a  general 

sense,  as  comprehending  all  the  chil- 

363  dren    which    *the   testator's   children 
might    at  any  time  have,  there  would 
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be  more  foundation  for  an  argument  founded 
on  the  omission  in  the  latter  part  of  these 
clauses,  of  the, terms  of  description  used  in 
the  former.  For  it  might  then  be  said  that 
the  testator  had  marked  the  distinction,  by 
speaking  of  children  generally,  when  he 
intended  to  include  all,  and  adding  terms 
of  description  when  he  intended  to  include 
only  a  part.  But  this  cannot  be  done.  On 
the  contrary,  the  testator  has,  more  than 
once,  dropped  the  terms  of  description, 
*Miving  at  the  death,'*  &c.,  when  his 
meaning  clearly  embraced  them.  Thus,  in 
the  clause  in  reference  to  William  Carr,  his 
original  share  is  given,  after  his  death,  to 
his  ** child  or  children,"  in  general  terms, 
not  saying,  as  in  other  clauses,  '*if  any 
living  at  his  death. "  Yet  the  meaning  was 
obviously  the  same,  and  it  was  so  regarded 
by  this  court  in  Smith  &  ux.  v.  Chapman  &r 
al.,  1  Hen.  &  Mun.  240.  We  have,  another 
instance  in  the  second  codicil,  where  the 
terms  of  description  were  dropped,  though 
the  meaning  was  evidently  the  same  as  if 
they  had  been  added.  There  the  testator 
speaks  of  the  contingency  of  all  his  chil- 
dren dying  **  without  issueof  their  bodies," 
in  general  terms,  where  the  meaning  was 
"without  issue  of  their  bodies"  [children] 
living  at  their  death,  as  was  held  by  this 
court  in  the  case  just  mentioned. 

The  strength  of  the  argument  on. behalf 
of  the  representatives  of  the  deceased  chil- 
dren, lies  in.  the  presumption,  which^  it  is 
insisted,  must  be  made,  that  the  testator 
intended  an  equal  benefit  to  each  one  of  his 
grandchildren.  The  court  is  always  in- 
clined to  make  such  a  presumption,  because 
it  is  in  accordance  with  the  natural  affec- 
tions, and  the  motives  by  which  men  are 
usually  governed,  and  is,  in  most  cases, 
therefore,  in  accordance  with  the  intention 
of  the  testator.  But  the  will  now  before 
us  affords  conclusive  evidence  that 
364  the  testator  did  *not  intend  to  confer 
an  equal  benefit  upon  each  one  of  his 
grandchildren,  for  as  to  the  original  shares 
he  expressly  excludes  such  as  shall  happen  to 
die  before  their  parents.  When  we  thus  find 
that  the  motives  and  views  upon  which  such 
a  presumption  is  founded,  did  not  control 
this  testator  in  respect  to  the  original  shares 
of  his  own  children  which  were  certainly 
to  come  to  their  children,  if  any,  we  cannot, 
with  any  propriety^,  suppose  that  they  con- 
trolled him  in  reference  to  the  shares  to 
accrue  contingently  upon  the  death  of  his 
other  children.  However  natural  and  just 
it  may  be  to  make  such  *a  presumption  in 
most  cases,  it  cannot  be  made  in  this,  and 
to  act  upon  it  would  only  lead  us  away  from 
the  real  intention  of  the  testator. 

I  have  already  shown  that  there  is  noth- 
ing in  the  language  of  these  clauses  incon- 
sistent with  the  construction  which  restricts 
the  word  **children,"  in  the  latter  part  of 
them,  to  children  living  at  the  death  of 
their  parent.  So  far  from  it,  the  language 
in  the  latter  part  of  these  clauses,  seems  to 
indicate  that  the  testator  in  providing  for 
children,  had  reference  to  a  class  of  objects 
who  should  be  in  existence  at  the  death  of 
the  parent.     The   testator,  in   each   clause. 


gives  property  to  one  of  his  own  children 
for  life,  and  then,  that  is,  upon  the  death 
of  the  tenant  for  life,  to  his  or  her  child  or 
children,  if  any  then  living,  and  if  none, 
to  the  testator's  other  children  for  life,  and 
then,  that  is,  upon  the  death  of  said  chil- 
dren, *  *to  be  equally  divided  among  their 
children."  This  language  seems  to  con- 
template the  children  provided  for,  as  a 
class  of  persons  to  be  in  existence  at  the 
time  of  the  division,  so  as  to  be  able  to  par- 
ticipate in  it.  And  it  has  been  held  that 
where  there  is  no  gift  to  the  objects,  except 
in  a  direction  to  divide  the  subject  among 
them  upon  the  happening  of  a  particular 
event,  only  such  can  take  as  answer  the 
description  at  the  period  of  division,  unless 
a  contrary  intention   can  be  collected 

365  from  the  will.     I^eake  *v.  Robinson,  2 
Meriv.  R.  363 ;  Jones  v.    Mackilwain, 

1  Rus.  R.  220.    Vide,  2  Redfield  on  Wills  621. 

If  any  doubt  remains  as  to  the  right  of 
the  children  of  Mrs.  Tebbs  who  survived 
her,  to  the  whole  fund  in  controversy,  it 
will  be  removed  by  considering  the  pro- 
visions of  the  second  codicil.  That  codicil, 
according  to  the  construction  placed  upon  it 
by  this  court  in  Smith  &  ux.  v.  Chapman 
&  al.,  makes  a  disposition  of  the  property 
which,  by  the  will,  the  testator  had  given 
to  his  children  for  life,  in  the  event  of  their 
all  dying  without  leaving  a  child  or  chil- 
dren surviving.  It  was  as  if  the  testator  had 
said:  **I  have,  by  my  will,  disposed  of  the 
whole  of  this  property  in  the  event  that  my 
children,  or  any  of  them,  should  have  a 
child  or  children  surviving,  but  not  having 
disposed  of  it,  or  of  any  part  of  it,  in  the 
event  that  all  my  children  should  die  with- 
out leaving  a  child  or  children  surviving, 
X  now  proceed  to  dispose  of  the  whole  of  it 
in  that  event." 

If  Mrs.  Tebbs  had  survived  all  her  chil- 
dren, and  had  died  in  the  lifetime  of  the 
testator's  widowi  the  contingency  would 
have  happened  in  which  the  whole  prop- 
erty was  to  go  over,  under  the  codicil,  one- 
half  to  the  widow,  and  the  other  half  to 
Thomas  Chapman  s^nd  others.  Yet  in  that 
case,  according  to  the  argument  of  the 
counsel  for  the  appellees,  two- thirds  of  the 
entire  property  would  have  been  vested 
absolutely  in  the  representatives  of  the 
deceased  children  of  Mrs.  Tebbs. 

I  am  of  opinion,  therefore,  that  the  chil- 
dren of  Mrs.  Tebbs  who  survived  her  were 
entitled  to  the  whole  of  the  fund  in  contro- 
versy, and  that  the  decree  is  consequently 
erroneous,  and^  should  be  reversed. 

The  other  judges  concurred  in  the  opinion 
of  Joynes,  J. 

Decree  reversed^ 

366  *The   Orange  &  Alexandria   Railroad 
Company  v.  Fulvey,  for  Cowherd. 

Same  v.  Cowherd. 

April  Term,  1807,  Riclimoxid. 

(Absent,  lUvES,  J.*^) 
I.  Judfpnents— Erroneous— Correction     ol  — Where 

plaintiff  who  has  recovered  a  judffment  which,  as 


*He  was  a  stockholder  in  the  company. 
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rendered,  is  clearly  erroneous,  seeks  to  avoid  a 
reversal  by  strikinff  out  a  part  of  the  Judgment, 
it  la  incnmbent  on  him  to  satisfy  the  court  either 
by  materials  in  the  record  or  by  fair  presumption, 
that  this  can  be  done  without  injustice  to  the 
defendant.  If  he  cannot  do  this  the  defendant  is 
entitled  to  have  the  erroneous  judgment  reversed. 

3.  Same— Specific  Performance.— A  court  of  law  can- 
not render  a  j  ndcment  tb  at  defendant  shall  deliver 
to  plaintiff  so  many  shares  of  stock.  Upon  a  con- 
tract to  deliver  stock  in  payment  of  a  debt  or 
otherwise,  a  court  can  only  award  damages  for  the 
failure  to  deliver  it. 

a.  Contract5^Dellvery  of  Stock— Breach— Damages. — 
Upon  a  contract  to  deliver  stock  the  damages  for 
the  failure  to  deliver  it.  Is  the  value  of  the  stock 
at  the  time  it  ought  to  be  delivered. 

4.  Jodgments— PreMimptlon— Case  at  Bar.— Judgment 
for  a  certain  sum  of  money:  but  it  may  be  dis- 
charged by  the  transfer  and  delivery,  within  six 
months,  of  certain  stock  at  par.  The  stock  not 
having  been  delivered  within  the  time,  on  motion 
for  execution  on  the  Judgment,  the  court  cannot 
presume  that  the  sum  stated  in  the  Judgment  is 
the  amount  the  plaintiff  was  entitled  to  recover, 
and  rejecting  the  latter  part  of  the  Judgment  as 
surplusage,  award  execution  thereon  for  the 
money. 

These  two  cases  were  heard  together  in 
the  Circuit  court  and  in  this  court. 
367  The  question  in  both  is  the  same,  *and 
the  facts  are  almost  identical. 
They  are  motions  founded  on  judgments 
rendered  by  the  Circuit  court  of  Culpeper 
at  a  special  term  of  the  court  held  on  the 
25th  day  of  July,  1857.  The  judgment  in 
the  first  case  is  as  follows: 

This  day  came  as  well  the  plaintiff  as  the 
defendant  by  his  attorney,  and  agreed  that 
the  fact  and  the  law  in  this  case,  so  far  as 
they  are  concerned  therein,  shall  be  deter- 
mined by  the  court  without  the  intervention 
of  a  jury,  and  the  said  parties  being  fully 
heard,  and  Richard  Chapman,  Daniel 
Fulvey  and  Peter  Mack  alleged  to  be  claim- 
ants of  th  subject  matter  of  controversy  in 
this  suit,  having  been  duly  summoned  to  ap- 
pear here  and  assert  their  claim,  and  being 
solemnly  called  and  not  appearing,  it  is 
considered  by  the  court  that  the  plaintiff  is 
the  party  entitled  to  recover  in  this  cause  of 
the  defendant,  for  the  use  and  benefit  of 
Coleby  Cowherd,  the  sum  of  five  hundred 
and  thirty-eight  dollars  and  two  cents,  with 
interest  thereon  at  the  rate  of  six  per  cen- 
tum per  annum  from  the  1st  day  of  Jan- 
uary, 1853,  until  paid,  and  the  costs 
expended  by  the  plaintiff  in  prosecuting 
this  suit.  But  this  judgment  may  be  dis- 
charged at  any  time  within  six  months  from 
this  date,  by  the  payment  to  the  plaintiff  of 
the  costs  aforesaid  in  money,  and  tran«»- 
ferring  to  him  in  due  form  of  law,  stock  of 
the  Oninge  &  Alexandria  railroad  company 
at  its  par  value,  to  the  amount  of  five  hun- 
dred and  thirty-eight  dollars  and  two  cents, 
and  by  paying  over  to  him  the  dividend  de- 
clared on  said  stock,  or  the  scrip  issued  in 
lieu  of  said  dividend,  with  interest  thereon 
to'that  amount,  since  the  1st  day  of  Janu- 
ary, 1853;  and  the  court  declares   that  the 


said  Richard  Chapman,  Daniel  Fulvey  and 
Peter  Mack  shall  be  forever  barred  of  any 
claim  in  respect  to  the  subject  matter  of 
this  suit  against  the  Orange  &  Alexandria 
railroad  company. 

368  *The  judgment   in  the  second  case 
was  like  the  foregoing,  except  that  it 

was  for  $448.41,  with  like  interest. 

On  the  motion  of  the  plaintiffs  in  these 
judgments  made  at  the  July  term  1858,  of 
the  Circuit  court  of  Culpeper,  it  was  ordered 
that  the  defendant  be  summoned  to  appear 
on  the  first  day  of  the  next  term,  to  show 
cause,  if  any  he  can,  why  the  plaintiff 
should  not  be  allowed  to  sue  out  executions 
of  fieri  facias,  or  such  other  process  as  he 
was  entitled  to  have,  to  enforce  satisfac- 
tion of  the  judgments.  These  summons 
having  been  served,  the  motions  were  heard 
at  th^  special  term  of  the  court  held  on  the 
23d  day  of  December,  1858,  when  the  court 
entered  the  following  judgment  in  the  first 
case: 

This  day  came  the  parties,  by  their  attor- 
neys, and  being  fully  heard,  and  the  de- 
fendant having  failed  to  show  cause  against 
what  follows,  it  is  considered  by  the  court 
that  D.  Fulvey,  for  the  use  of  Coleby  Cow- 
herd, be  allowed  to  sue  forth  on  the  judg- 
ment referred  to  in  this  rule,  his  execution 
of  fieri  facias,  or  any  proper  process  of  ex- 
ecution which  he  may  be  advised  to  sue 
forth,  in  order  to  have  satisfaction  of  the 
judgment  in  the  proceedings  mentioned  and 
referred  to;  and  that  the  plaintiff  recover 
against  the  defendant  his  costs  by  him 
about  his  motion  in  this   behalf   expended. 

There  was  a  similar  judgment  in  the  sec- 
ond case,  except  as  to  the  name  of  the 
plaintiff. 

At  the  instance  of  the  defendant  the  court 
certified  that  the  only  evidence  introduced 
b3'  the  plaintiff  was  the  rule  and  the  sher- 
iff's return  thereon  that  it  was  executed, 
and  the  judgment  in  the  proceedings  men- 
tioned; and  the  only  evidence  introduced  by 
the  defendant  was  the  letter  and  affidavit  of 
A.  R.  Freeman,  which  is  given,  and  proves 
a  tender  to  Cowherd  on  the  27th  of  March, 
1858,  of  the  railroad  stock  at  par  and  the 
money    and  scrip  which  was  author- 

369  ized  by  the  court  to  be  delivered    *in 
satisfaction  of  the  judgement.     From 

these  judgments  the  Orange  and  Alexan- 
dria railroad  company  obtained  a  writ  of 
error  from  this  court. 

Though  the  papers  above  mentioned  alone 
constitute  the  record  of  the  causes,  there 
were  sent  up  to  the  clerk,  with  these  records, 
copies  of  the  records  of  the  suits  in  which 
the  judgments  were  rendered,  and  a  state- 
ment of  the  proceedings  in  these  cases 
seems  to  be  necessary  to  an  understanding 
of  the  cases. 

It  seems  that  Peter  Mack  was  the  original 
contractor  to  do  the  excavation  on  the  86th 
section  of  the  Orange  and  Alexandria  rail- 
road, under  a  contract  by  which  twenty  per 
cent,  on  the  estimates  for  the  work  done 
was  to  be  retained  until  the  whole  was  done, 
and  was  then  to  be  paid  in  the  stock  of  the 
company.     Mack  transferred  his  contract  to 
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Daniel  Fulvey,  who  proceeded  to  do  some  of 
the  work,  and  according-  to  the  bill  of  par- 
ticulars filed,  which  purported  to  be  a 
statement  by  the  engineer  and  general 
superintendent  of  the  company,  there  was 
due  to  him  when  he  transferred  his  contract 
in  July,  1853,  to  Cowherd,  $538.02,  on  ac- 
count of  the  twenty  per  cent,  retained. 
And  this  was  transferred  to  Cowherd. 
After  the  transfer  of  the  contract  to  Cow- 
herd, he  proceeded  to  finish  the  work  on  the 
section,  and  by  the  bill  of  particulars  in  the 
second  case,  which  purported  to  be  a  state- 
ment furnished  by  the  same  oflScer,  it  ap- 
peared that  there  was  due  to  Cowherd,  in 
cash,  $259.97,  and  on  account  of  the  twenty 
per  cent,  retained  on  the  work  done  by  him 
$448.41. 

In  November,  1855,  the  defendant  pleaded 
^^non  assumpsit"  in  both  actions;  but  in 
June,  1856,  it  was  agreed  in  the  case  of 
Cowherd  that  the  plea  should  be  with- 
drawn, and  by  consent  a  judgment  was  en- 
tered for  the  plaintiff  for  $259.97,  with 
interest  from  the  22d  of  September,  1854, 
till  paid ;  and  in  both  cases  there  was 

370  *an  entry  that  the  company  was 
ready  to  pay  the  residue  of  the  plain- 
tiff's demand,  viz:  so  much  as  was  payable 
in  stock  to  whomsoever  it  was  justly  pay- 
able ;  and  the  defendant  was  informed  that 
it  was  claimed  by  Daniel  Fulvey,  Cole  by 
Cowherd,  and  Richard  Chapman,  as  trustee 
of  Peter  Mack.  And  a  summons  was  issued 
to  these  parties  to  appear  at  the  next  No- 
vember term  of  the  court  to  maintain  or 
relinquish  their  claim  to  the  stock.  This 
summons  was  served  upon  the  parties,  and 
at  the  special  term  of  the  court  held  on  the 
25th  of  July,  1857,  the  judgments  were  en- 
tered which    have  been  hereinbefore  given. 

Green,  for  the  appellant. 

William  J.  Robinson,  for  the  appellee. 

JOYNES,  J.  The  judgment  in  this  case, 
as  it  stands,  is  undoubtedly  one  which  the 
court  could  not  lawfully  render.  As  a  court 
of  law,  it  could  not  render  a  judgment 
requiring  the  company  to  transfer  and 
deliver  so  many  shares  of  stock  to  the 
plaintiff.  Upon  a  contract  to  deliver  stock 
in  payment  of  a  debt,  or  otherwise,  it  could 
only  award  damages  for  the  failure  to  de- 
liver it,  which  would  be  the  value  of  the 
stock  at  the  time  it  ought  to  have  been 
delivered.  But  by  the  contrivance  adopted 
in  this  case,  the  court,  in  effect,  gave  judg- 
ment for  the  stock,  with  an  alternative 
judgment  for  money  in  case  the  stock  should 
not  be  delivered.  This  judgment  was  not 
merely  informal  and  irregular — it  was  es- 
sentially erroneous  and  illegal. 

The  judgment  must  therefore  be  reversed, 
unless  the  errors  can  be  corrected,  or  unless 
it  can  be  shown  that  the  company  has  no 
right  to  complain  of  the  errors.  It  is  con- 
tended that  the  error  consists  only  in  the 
provision   allowing   the   company    to 

371  discharge   the   judgment   for  *money 
by  the  delivery   of  stock.     This,   it  is 

contended,  may  be  rejected  as  surplusage, 
and,  more  over,  the  error  is  in  favor  of  the 


company,    and  so  cannot  be  complained  of 
by  it. 

It  may  be  conceded  that  the  privilege  of 
paying  in  stock  was  for  the  advantage  of 
the  company,  and  does  not,  of  itself,  afford 
a  ground  of  complaint  to  the  company,  and 
also  that,  by  rejecting  that  part  of  the 
order,  there  will  remain  a  judgment  for 
motfey  in  sufficient  legal  form.  But  can 
we  hold  that  judgment  to  be  right  in  sub- 
stance? In  other  words,  can  we  say  that 
the  sum  of  money  for  which  the  judgment 
was  given,  was  the  value  of  the  stock  which 
the  company  was  bound  to  deliver  to  the 
plaintiff?  It  is  contended  that  we  must 
presume  this  in  support  of  the  judgment 
upon  the  general  ground  applicable  to  judi- 
cial proceedings.  But  I  do  not  think  we 
can  make  such  a  presumption.  In  the  first 
place  the  court  has  only  decided  that  the 
plaintiff  will  be  entitled  to  the  sum  of 
money  mentioned,  provided  the  company 
does  not,  within  six  months,  transfer  the 
stock.  This  is  the  substance  though  not 
the  form  of  the  judgment.  I  do  not  see  how 
we  can  presume  from  this  that  the  plaintiff 
was  entitled  to  this  sum  at  once,  and  with- 
out any  condition? 

Besides,  it  appears  distinctly  from  the 
proceedings,  that  the  stock  was  the  only 
subject  of  controvers3'.  At  June  term  1856, 
there  was  a  judgment  for  the  plaintiff  for 
$259.97,  with  interest,  which  seems  to  have 
been  a  part  of  the  plaintiff's  demand  which 
was  payable  in  money.  At  the  same  time 
the  company  made  a  declaration,  which  was 
entered  of  record,  of  its  readiness  to  pay  the 
residue  of  the  plaintiff's  demand,  to  wit: 
so  much  thereof  as  was  payable  in  stock,  to 
the  party  who  might  be  justly  entitled  to 
demand  it ;  and  caused  certain  parties,  al- 
leged to  be  claimants  of  the  stock,  to 
372  be  ^summoned  to  appear  and  assert 
their  claims,  by  way  of  interpleader. 
After  these  parties  had  been  duly  sum- 
moned, the  court  proceeded  to  render  the 
judgment  complained  of,  at  the  end  of 
which  was  added  an  order,  that  the  other 
claimants  should  be  forever  barred  of  all 
claim  against  the  company  in  respect  to 
the  subject  matter. 

It  is  apparent  that  the  only  claim  upon 
which  the  court  intended  to  decide,  was 
the  claim  to  the  stock;  and  that  it  un- 
dertook, by  the  judgment  that  was  ren- 
dered, to  compel  the  delivery  of  the  stock. 
How  it  arrived  at  the  sum  of  money  for 
which  it  gave  judgment,  does  not  appear. 
It  may,  for  anything  that  appears,  have 
been  fixed  upon  arbitrarily,  as  a  x>enaltj. 
I  do  not  think  this  probable,  however,  and 
I  prest^me  the  fact  is,  that  it  gave  judg- 
ment for  the  sum  of  money  appearing  by 
the  account  to  be  due  to  the  plaintiff  for  the 
twenty  per  cent,  retained  on  his  estimates, 
and  which  was  to  be  paid  in  stock ;  and  this 
may  have  been  done  upon  the  supposition 
that  the  company  was  bound  to  pay  this 
sum  in  money,  if  it  did  not  choose  to  pay 
it  in  stock.  There  are  papers  in  the  tran- 
script which  show  that  the  sum  for  which 
judgment  was  given,   was  the  twenty  per 
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cent,  retained,  but  they  do  not  belong^  to  the 
record,  and  cannot  be  made  a  ground  of 
decision.  Under  these  circumstances,  if 
they  stood  alone,  I  do  not  think  we  would 
be  authorized  to  presume  that  the  sum  of 
money  for  which  judgment  was  given  was 
the  value  of  the  stock.  This  case  may  be 
illustrated  by  the  case  of  a  bond  in  a  pen- 
alty, to  be  discharged  by  the  performance 
of  a  collateral  act.  If  the  court  should  ren- 
der a  judgment  for  the  sum  named  in  the 
penalty,  with  a  proviso  that  it  may  be  dis- 
charged by  the  performance  of  the  collat- 
eral act,  within  a  time  limited,  could  we 
presnme,  in  support  of  the  judgment,  that 
the  court  assessed  damages  for  the 
373  non-performance  of  the  ^collateral 
act,  at  a  sum  just  equivalent  to  the 
penalty,  and  that  the  sum  mentioned  in  the 
judg-ment  represented  the  damages  thus 
assessed?  I  think  not.  Other  considera- 
tions seem  to  show  that  this  sum  was  not 
fixed  upon  as  the  value  of  the  stock.  The 
sum  for  which  judgment  was  given  was 
$448.41,  with  interest  from  January  1,  1853, 
till  paid.  If  it  was  the  value  of  the  stock, 
it  was  its  value  on  the  1st  January,  1853. 
The  court  gave  the  company  the  privilege 
of  paying  this  sum  in  stock  at  par  value, 
at  any  time  before  the  25th  January,  1858. 
Now  upon  the  supposition  that  the  money 
represented  the  value  of  the  stock  on  the 
1st  day  of  January  1853,  there  could  not 
be  a  greater  injustice  than  this  privilege 
to  the  company.  It  allowed  the  company 
to  pay  off  the  value  of  stock  on  the  1st 
day  of  January  1853,  by  a  transfer  of 
stock,  at  par  value,  five  years  after- 
wards, though  it  might  have  greatly 
depreciated  in  the  interval.  We  are  not 
at  liberty,  upon  a  mere  presumption,  to 
attribute  such  injustice  to  the  Circuit  court. 
Moreover,  after  the  company  had  made  de- 
fault in  not  delivering  the  stock,  and  dam- 
ag-es  to  the  value  of  the  stock  had  been 
awarded  for  it,  it  had  no  right,  legal  or 
moral,  to  pay  in  stock,  and  the  plaintiff 
could  not  be  compelled  to  accept  stock. 
And  so,  after  accepting  a  judgment  for 
damag-es,  the  plaintiff  had  no  right,  legal 
or  moral,  to  demand  stock,  if  he  preferred 
it  to  the  money. 

We  cannot  suppose  that  the  Circuit  court 
disregarded  such  obvious  principles  of  law 
and  justice.  It  would,  therefore,  be  at  war 
with  every  reasonable  presumption,  to  hold 
that  the  sum  of  money  for  which  the  court 
gave  jtidgment  represented  the  value  of  the 
stock  which  the  company  was  bound  to  de- 
liver to  the  plaintiff. 

It  follows  from  what  has  been  said,  that 
we  are  not  authorized  to  reject  that  part  of 
the  order  which  gives  the  company  the 
privilege  of  paying  in  stock,  and 
374  affirm  the  ^residue  which  gives  judg- 
ment for  the  money.  That  could  only 
be  done  in  case  the  record  showed,  or 
afforded  reasonable  ground  to  presume,  that 
the  judgment  for  money  was  correct. 
Where  a  plaintiff  who  has  recovered  a  judg- 
ment which,  as  rendered,  is  clearly  erro- 
neous, seeks  to  avoid  a  reversal  by  striking 


out  part  of  the  judgment,  it  is  incumbent 
on  him  to  satisfy  the  court,  either  by  the 
materials  in  the  record,  or  by  fair  presump- 
tion, that  this  can  be  done  without  injus- 
tice to*  the  defendant.  If  he  cannot  do  this, 
the  defendant  is  entitled  to  have  the  erro- 
neous judgment  reversed. 

These  views  render  it  unnecessary  to 
consider  many  questions  which  have  been 
raised  in  the  argument. 

The  judgment  should  be  reversed,  and  the 
case  remanded  for  a  new  trial. 

MONCCJREt  J'»  concurred  in  the  opinion 
of  Joynes,  J. 

Judgment  reversed. 
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[94  Am.  Dec.  401.] 

I.  PubilG  Officers— Performance  of  Pttblic  Duties— Lia- 
bility for  Neffilgence  of  Subordinates.— Public  officers 
of  the  ffovernment,  in  the  performance  of  their 
public  functions,  are  not  liable  for  the  miscon- 
duct, neffUfrence  or  omissions  of  their  official 
subordinates. 

a.  Municipal  Corporations— Qovernnental  Duties— Lia- 
bility.*—Municipal  corporations,  in  the  exercise  of 
their  political,  discretionary,  and  lecrislative 
authority,  are  not  liable  for  the  misconduct,  neff- 
Uffence  or  omissions  of  the  affents  employed  by 
them. 

3.  Same— Ministerial  Duties— Liability. t— Municipal 
corporations,  in  discharge  of  ministerial  or  specl- 

*nunlclpal  Corporations— Qovemmental  Duties— Lia- 
bility.—In  City  of  Charleston  v.  Seller,  45  W.  Va.  4«, 
SO  S.  E.  Rep.  154,  the  court  said :  "In  its  ffOTemmental 
capacity,  a  municipality  is  strictly  a  branch  of  the 
state  irovernment,  within  the  extent  of  its  limita- 
tions, both  as  to  territory  and  powers  srranted. 
And  in  the  dlscharffe  of  their  duties,  irovernmental 
and  discretionary,  its  officers  are  public  officers,  for 
whose  acts  the  municipality  is  in  nowise  liable. 
Gibson  V.  City  of  Huntlnffton,  88  W.  Va.  177.  18  S.  B. 
Rep.  447;  Brown's  Adm'r  v.  Town  of  Quyandotte,  34 
W.  Va.  209,  12  S.  E.  Rep.  707;  Thomas  v.  Town  of 
Grafton,  84  W.  Va.  282,  12  S.  E.  Rep.  478;  Mendel  v. 
Wheellngr,  28  W.  Va.  233;  Orme  v.  City  of  Richmond, 
79  Va.  86;  City  of  Richmond  v.  Long't  Adm*rt,  17  Oratt. 
875;  Barnes  v.  District  of  Columbia,  91 17.  S.  540." 

For  the  above  proposition  the  principal  case  is 
cited  and  approved  in  the  followincr cases:  Brown  v. 
Town  of  Guyandotte,  84  W.  Va.  299,  12  S.  E.  Rep.  707; 
Mendel  v.  Wheelinir,  28  W.  Va.  242;  Jones  v.  City  of 
Williamsburg,  97  Va.  724,  34  S.  E.  Rep.  883;  Wilson  v. 
City  of  Wheeling,  19  W.  Va.  883;  Gibson  v.  City  of 
Huntington,  88  W.  Va.  177,  18  S.  E.  Rep.  448:  Terry  v. 
City  of  Richmond,  94  Va.  546,  27  S.  E.  Rep.  429. 

For  collection  of  authorities  to  sustain  the  above 
proposition,  see  discussion  in4  Va.  Law  Reg.  833,  and 
622,  where  the  principal  case  is  cited.  See  also,  note 
to  Mala  V.  Eastern  St  Hospital,  5  Va.  Law  Reg.  543, 
collecting  the  authorities  and  citing  the  principal 
case.  See,  in  accord,  Harman  v.  City  of  Lynchburg. 
83Gratt.  87. 

tSame— Ministerial  Duties— Liability.— For  the  prop- 
osition laid  down  in  the  third  headnote  of  the  prin- 
cipal case  that  a  municipal  corporation  is  liable  for 
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fled  duties  assumed  in  consideration  of  the  privi- 
leges confei^-ed  by  their  charter,  are  liable  for  the 
misconduct,  ne^rliffence  or  omissions  of-  their 
acrents;  and  this  thousrh  there  be  the  absence  of 
special  rewards  or  advantag-es. 
4.  Same— Loss  of  Slave  from  City  Hospital— Liability. — 
The  city  of  Richmond  is  not  responsible  for  the 
loss  of  a  slave  admitted  into  the  city  hospital,  on 
the  ground  of  the  nefirliffence  of  its  affents  at  the 
hospital. 

This  was  an  action  in  the  Circuit  court  of 
Richmond,  brought  by  C.  C.  Long,  and  on 
his  death  revived  in  the  name  of  his  admin- 
istrators, against  the  city  of  Richmond,  to 
recover  the  value  of  a  slave,  who  it  was 
alleged  had  lost  his  life  through  the  careless- 
ness and  negligence  of  the  agents  of  the 
city.  The  declaration  alleged  that  in  April, 
1855,  a  slave  named  Ben,  the  property  of  the 
plaintiff,  was  duly  admitted  into  the  hos- 
pital of  the  city,  to  be  cared  for  and  treated 
for  the  disease  of  small-pox  or  varioloid, 
in  pursuance  of  the  ordinance  of  the  city, 
&c.  And  that  the  city  had  carelessly  and 
negligently  suffered  and  permitted  the  said 
slave    to    escape    from     the    hospital    and 

wander  off,  whereby  he  lost  his  life. 
376  "On    the    trial    the    defendant    de- 

murred to  the  evidence.  It  appeared 
that  the  physician  having  pronounced  the 
slave  to  be  laboring  under  incipient  small- 
pox, application  wasmade  to  the  proper  city 
authorities,  and  an  order  was  given  for  his 
reception  into  the  hospital.  He  was  accord- 
ingly received  there  late  in  the  night,  being 
then  in  a  state  of  delirium,  and  was  placed 
in  a  room  in  the  second  story  of  the  build- 
ing, and  a  male  nurse  of  the  hospital  was 
appointed  to  attend  on  him.  In  the  morn- 
ing the  door  of  the  room  was  found  locked 
on  the  outside,  but  on  entering  the  room  the 
slave  was  gone,  and  the  window  was  raised : 
this  window  was  some  twenty  feet  from 
the  ground.  He  was  soon  afterwards  found 
dead  some  miles  from  the  hospital ;  and  the 
inquest  found  that  he  came  to  his  death  by 
exposure  to  cold;  being  insane.  By  the 
ordinance  of  the  city  the  expenses  of 
patients  in  the  hospital  were  to  be  paid  by 
them  or  their  masters. 

The  jury  having  found  a  verdict  for  the 
plaintiff  for  $516.50,  damages,  subject  to 
the  demurrer  to  evidence,  the  court  gave  a 
judgment  in  his  favor,  for  that  sum;  and 
thereupon  the  city  of  Richmond  applied   to 

the  omission  and  neglect  of  its  agents  in  the  dis- 
charfire  of  a  ministerial  duty,  the  principal  case  is 
cited  as  authority  in  the  following  cases:  Noble  v. 
City  of  Richmond,  81  GratL  279,  where  the  city  was 
held  liable  in  damages  for  neflrlisrence  in  not  keep- 
insrithe  streets  in  proper  repair.  Clay  v.  City  of  St. 
Albans,  43  W.  Va.  647.  27  S.  E.  Rep.  370:  Gibson  v. 
Huntincrton,  88  W.  Va.  178. 18  S.  E.  Rep.  448:  Orme  v. 
City  of  Richmond,  79  Va.  88;  Petersburg  v.  Apple- 
ffarth,  28  Gratt.  844;  DeVoss  v.  City  of  Richmond,  18 
Gratt.344;  Sawyer  v.  Corse,  17  Gratt.  230,  and  note, 
where  there  is  a  collection  of  cases  on  this  point. 
See,  in  accord.  Smith  v.  Alexandria,  38  Gratt.  206: 
Chalkley  v.  City  of  Richmond,  88  Va.  402, 14  S.  E.  Rep. 
889:  Steams  v.  City  of  Richmond,  88  Va.  992,  14  S.  E. 
Bep.  847;  note  to  principal  case  94  Am.  Dec  461. 


this   court  for  a  writ  of  error  which  was 
awarded. 

Daniel,  for  the  appellant. 
Cannon,  for  the  appellees, 

RIVES,  J.  It  is  usually  unsafe  and  haz- 
ardous to  seek  to  classify  adjudicated  cases 
upon  any  complex  question  of  law,  and  to 
extract  from  them  rules  of  general  applica- 
tion. So  much  of  the  reasoning  in  such 
cases  is  due  to  their  diversities,  that  error  is 
.likely  to  creep  into  any  generalization  of 
them,  and  vitiate  the  results  of  an  analysis 
that  would  ambitiously  seek  to  reduce  them 
to  a  system,  and  tempt  the  cautious  inquirer 
to  overlook  the  differences  of  fact  that 
modify  and  control  their  application. 
377  *It  is,  therefore,  wiser  in  the  main  to 
investigate  and  decide  each  case  upon 
its  own  peculiar  state  of  facts,  than  by  too 
general  statements  or  deductions  to  incur 
the  risk  of  being  betrayed  into  too  abstract 
reasoning.  Still  it  is  possible  and  advis- 
able to  sift  the  reasonings  of  judicial  deci- 
sions, and  eliminate  from  them  leading 
principles  to  guide  and  control  us  in  legal 
investigations,  provided  we  fail  not  to 
weigh  and  estimate  essential  distinctions 
between  them;  and  admit  the  discrimina- 
tions, which  the  change  of  facts  requires. 

80  numerous  are  the  cases  upon  the  lia- 
bility of  official  superiors  for  the  misconduct 
or  tortuous  neglect  of  their  subordinates, 
that  while  perfectly  sensible  of  the  danger 
of  generalizing  upon  them,  I  deem  it  best 
to  approach  the  examination  of  this  record 
by  an  attempt  to  classify  the  more  impor- 
tant of  these  cases  upon  certain  broad  and 
general  principles,  that  must  be  clearly 
understood  and  established  and  applied  in 
the  decision  of  this  appeal. 

I  shall  avoid  any  minute  analysis,  and 
shall  pursue  the  ramifications  of  this  in- 
teresting doctrine  no  farther  than  it  shall 
seem  to  me  necessary  to  the  ends  of  this 
cause.  In  this  wa^'  I  propose  to  escape  the 
mischiefs  to  which  I  have  pointed,  and  to 
procure  valuable  guides  in  the  conduct  of 
the  argument. 

The  doctrine  of  liability  in  such  cases  has 
been  tersely  stated  by  Ld.  Brougham,  in 
the  following  simple  language:  ** The  rule 
of  liability  and  its  reason  I  take  to  be  this; 
I  am  liable  for  what  is  done  for  me  and 
under  my  orders  by  the  man  I  employ,  for  I 
may  turn  him  from  that  employ  when  I 
please ;  and  the  reason  that  I  am  liable  is 
this,  that  by  employing  him  I  set  the  whole 
thing  in  motion ;  and  what  he  does  being 
one  or  my  benefit  and  under  my  direction, 
I  am  responsible  for  the  consequences  of  do- 
ing it."  It  is  thus  seen  that  this  principle 
is  distinctly  predicated  of  the  relation 
378  of  principal  *and  agent  or  master  and 
servant ;  but  where  this  relation  does 
not  exist,  and  a  contractor  intervenes,  it  is 
held  to  be  a  case  of  independent,  substituted 
responsibility  intercepting  legal  recourse 
against  the  superior.  The  application, 
however,  of  this  distinction  has  been  found 
a  matter  of  great  nicety  and  perplexity; 
and    as    it    has   no  bearing  that  I  perv^eive 
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upon  this  record,  I  am  saved  the  necessity 
of  referring-  to  or  descanting  upon  the  nu- 
merous cases  that  cluster  upon  this  point. 
Confusion  dwells  upon  it ;  and  it  must  be  left 
to  future  decisions  to  shed  light  upon  it  and 
dispel  the  uncertainty  in  which  it  is  held. 
Another  exemption  from  this  liability, 
exists  in  behalf  of  all  public,  officers  of  the 
government  in  the  performance  of  their 
public  functions,  including  all  grades  of 
officers,  whose  trust  proceeds  from  and 
whose  responsibility  is  due  to  the  govern- 
ment. Their  immunity  from  all  liability 
for  the  misconduct,  negligent  and  omissions 
of  their  subordinates,  rests  upon  motives  of 
public  policy,  the  necessities  of  the  public 
service  and  the  perplexities  and  embarrass- 
ments of  a  contrary  doctrine.  Still,  these 
officers  are  held  responsible  for  their  own 
acts  in  the  abuse  or  transgression  of  their 
authority,  or  in  default  of  proper  and  rea- 
sonable care  in  the  choice  of  their  agents  or 
in  the  superintendence  of  them  in  the  dis- 
cbarge of  their  allotted  duties.  But  it  is  now 
firmly  established  that  the  doctrine  of  re- 
spondeat superior  does  not  apply  to  them. 
I^ne  V.  Cotton,  Ld.  Raym.  R.  646 ;  White- 
field  V.  Lord  Le  Despencer,  Cowp.  R.  754 ; 
Dunlop  V.  Monroe,  7  Cranch's  R.  242;  Ac, 
&c. 

A  kindred  exemption, and  one  directly  rele- 
vant to  the  present  issue,   is  extended,  by 
virtue  of  the  same  principle,    to  municipal 
corporations,   as  constituting  a  part   of  the 
government  of  the  country.     This  proposi- 
tion in  its  terms  points  to  an  important 
379      distinction.     The  functions  *of  such 
municipalities  are  obviously  two-fold ; 
first,    political,    discretionary  and  legisla* 
tive,   being   such   public   franchises  as  are 
conferred  upon  them  for  the  government  of 
their  inhabitants  and  the  ordering  of  their 
public  officers,  and  to  be  exercised  solely  for 
the   public   good   rather  than   their  special 
advantage ;  and  secondly,  those  ministerial, 
specified  duties,  which  are  assumed  in  con- 
sideration of  the    privileges  conferred  by 
their  charter.     Within    the   sphere  of   the 
former,  they  are  entitled  to  this  exemption ; 
inasmuch  as  the  corporation  is  a  part  of  the 
government  to  that  extent,  its  officers   are 
public  officers,  and  as  such  entitled  to   the 
protection  of  this  principle ;  but  within  the 
sphere  of  the  latter,  they  drop  the  badges  of 
their  governmental  offices  and    stand  forth 
as  the  delegates  of  a  private  corporation  in 
the   exercise    of     private    franchises,    and 
amenable  as  such  to  the  great  fundamental 
doctrine    of   liability   for   the  acts  of  their 
servants.     This  distinction  might  seem   at 
first  sight  fanciful  and  shadowy ;  but  when 
pursued  through  the  different  cases,  it  will  be 
found  to  be  real  and  substantial.     Wherever 
it  can    be    said    that    distinct   duties   are 
imposed  upon  a  corporation,  purely    minis- 
terial and  involving  no  exercise  of  discre- 
tion, the  same   liability   attaches  as  in  the 
case  of  private    persons    owing    the    same 
service  under  the  law.     To  this  second  class 
belong  numerous  cases  of  recovery  against 
corporations  for  the  torts  of  negligences  of 
their   servants;    among   which    it   is   only 


necessary  to  cite  some  of  the  more  recent ; 
such  as  Scott  v.  Mayor  &c.  of  the  City  of 
Manchester,  2  Hurl.  A  Norm.  Exch.  R.  204 ; 
Bailey  v.  The  Mayor  of  the  City  of  New 
York,  3  Hiirs  N.  Y.  R.  531;  The  Mavor  of 
the  City  of  New  York  v.  Furze,  3  Id.  612; 
Weigh tman  v.  Corporation  of  Washington, 
1  Black's  U.  S.  R.  40;  Chicago  City  v. 
Robbins,  2  Black's U.  S.  R.  418;  and  a  very 
late  case  from  the  House  of  Lords,  The 

380  Mersey   Dock  Harbor  *Board  v.  Pen- 
hallow  A  others,  reported  in  the  Jurist 

for  1866,  part  1,  p.  571,  containing  a  review 
and  comparison  of  English  adjudications 
upon  this. subject.  These  decisions  proceed 
on  the  ground,  that  where  a  municipal  cor- 
poration acts  in  the  exercise  of  powers  or 
the  discharge  of  duties,  in  nowise  discre- 
tionary or  governmental,  but  purely  minis- 
terial in  their  character,  it  incurs,  like  a 
private  person,  the  common  law  liability 
for  the  acts  of  its  servants ;  and  that  it  does 
not  matter,  as  was  once  intimated,  if  there 
be  the  absence  of  special  rewards  or  advan- 
tages, it  being  considered  and  allowed  that 
such  gratuitous  function  is  to  be  regarded 
as  a  burthen  accepted  under  the  charter  in 
consideration  of  its  privileges. 

But  these  cases  do  not  conflict  with  the 
first  class,  under  which  this  immunity  per- 
tains to  municipal  corporations  within  the 
sphere  of  their  political  functions.  On  the 
contrary,  this  is  explicitly  conceded  in  the 
case  of  Bailey  v.  The  Mayor  of  the  City  of 
New  York,  3  Hill's  N.  Y.  R.  531.  Nelson, 
Ch.  J.,  in  delivering  the  opinion  of  the 
court  in  this  case,  says:  *'The  distinction 
is  quite  clear  and  well  settled ;  and  the  proc- 
ess of  separation  practicable.  To  this  end, 
regard  should  be  had,  not  so  much  to  the 
nature  and  character  of  the  vario^us  powers 
conferred,  as  to  the  object  and  purpose  of 
the  legislature  in  conferring  them.  If 
granted  for  public  purposes  exclusively, 
they  belong  to  the  corporate  body  in  its 
public,  political  or  municipal  character. 
But  if  the  grant  was  for  purposes  of  private 
advantage  and  emolument,  though  the  pub- 
lic may  derive  a  common  benefit  therefrom, 
the  corporation,  quoad  hoc,  is  to  be  re- 
garded as  a  private  company." 

Let  us  now  consider  briefly  some  of  the 
leading  authorities  for  the  exemption  of 
municipal  bodies,  or  statutory  boards  of 
commissioners  from  the  doctrine  of  respon- 
deat superior.     The  leading  case  upon 

381  this  subject  is  Hall  v.  *Smith,  2  Bing. 
R.    156,  9   Eng.    C.  L.   R.    357.     The 

judgment  of  Lord  Chief  Justice  Best  in  this 
case  has  never  been  doubted,  and  is  now 
recognized  as  authority  upon  this  point. 
Story  on  Agency,  ch.  xii,  f  321,  and  note. 
It  places  this  exemption  on  grounds  of 
public  policy  lest  the  public  service  should 
suffer  by  subjecting  public  officers  to 
a  responsibility  for  subordinates,  whom 
they  must  employ,  and  who  are  seldom 
under  their  immediate  control.  The  distinc- 
tions, by  virtue  of  which  this  indulgence  is 
extended  to  corporations  in  their  public, 
sovereign  franchises,  is  stated  and  approved 
in    Moodalay  v.  The  East  India  Company, 
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1  Bro.  Ch..  R.  469.  The  master  of  the  rolls 
admitted  that  no  suit  would  lie  against  a 
sovereign  power  for  anything  done  in  that 
capacity ;  but  he  denied  that  the  defendants 
came  within  the  rule.  * '  They  have  rights, ' ' 
he  observed,  **as  a  sovereign  power;  they 
have  a^so  duties  as  individuals;  if  they 
enter  into  bonds  in  India,  the  sums  secured 
may  be  recovered  here.  So,  in  this  case, 
as  a  private  company  they  have  entered  into 
a  private  contract  to  which  they  must  be 
liable.'' 

Ch.  J.  Parsons  in  Riddle  v.  Proprietors 
of  the  Ivocks  and  Canals  on  the  Merrimac, 
7  Mass.  R.  1869,  545,  makes  the  distinction 
between  quasi  corporations  for  public  pur- 
poses and  corporations  created  for  the  ben- 
efit of  the  corporators  themselves,  and  holds 
the  former  irresponsible  in  a  civil  action. 
The  same  ground  was  taken  in  a  later  case 
of  Mower  v.  Inh.  I^eicester,  9  Mass.  247. 
In  Morey  v.  The  Town  of  Newf ane,  8  Barb. 
R.  645,  Selden,  J.,  approved  this  distinction 
and  said :  *  ^To  subject  these  quasi  corpora- 
tions, whose  dirties  are  imposed  exclusively 
for  the  benefit  of  the  public,  for  a  mere 
non-feasance,  to  a  multitude  of  private 
suits,  would,  I  think,  be  a  great  and  unnec- 
essary hardship."  In  the  case  of  Fowle 
V.  Common  Council  of  Alexandria,  3  Pet. 
U.  S.  R.  398,  Chief  Justice  Marshall  denied 
that  *'a  legislative  corporation, 
382  ^established  as  a  part  of  the  govern- 
ment of  the  country,  was  liable  for 
losses  by  a  non-feasance,  by  an  omission  of 
the  corporate  body  to  observe  a  law  of  its 
own,  in  which  no  penalty  was  provided.  * ' 

This  question  has  also  passed  under  re- 
view of  the  courts  of  Alabama,  Louisiana, 
and  Kentucky,  and  has  been  settled  upon 
the  principle  already  announced.  The  case 
of  Dargan  v.  Mayor  &c.  of  Mobile,  31  Alab. 
469,  and  the  case  of  Stewart  v.  The  City  of 
New  Orleans,  9  La.  Ann.  R.  461^  are  iden- 
tical, being  actions  against  the  municipal 
corporations  for  the  loss  of  slaves  killed  by 
police  officers,  Ac.  The  actions  were  de- 
feated, and  on  this  very  distinction  between 
the  liability  of  municipal  corporations  for 
acts  of  its  o£5cers  in  the  exercise  of  powers 
which  it  possesses  for  public  purposes  and 
which  it  holds  as  a  part  of  the  government 
of  the  country,  and  those  which  are  con- 
ferred upon  it  for  private  purposes.  To  the 
same  effect  as  the  case  of  Prather  v.  City 
of  Lexington,  13  B.  Monr.  R.  559;  in  which 
it  was  determined  that  **the  officers  of  a 
city  are  quasi  civil  officers  of  the  govern- 
ment, although  appointed  by  the  corpora- 
tion. They  are  personally  liable  for  their 
malfeasance  or  non-feasance  in  office ;  but 
for  neither  is  the  corporation  responsible." 

I  have  thus  reviewed  and  harmonized  the 
authorities,  so  far  as  they  seem  to  me  to 
bear  upon  the  question  we  have  to  decide 
in  this  case.  The  recovery  here  was  for  the 
value  of  a  slave,  alleged  to  have  been  loss 
by  neglect  of  proper  custody  and  attendance 
while  in  the  hospital  of  the  city,  to  which 
he  had  been  committed  for  the  small-pox, 
and  from  which  he  escaped  and  soon  died 
by  reason   of  such    neglect  and   exposure. 


To  ascertain  whether  such  a  recovery  is  sus- 
tainable, we  must  first  look  into  the  charter 
of  the  city  to  fix  the  character  of  the  cor- 
poration, and  then  into  the  ordinance 

383  establishing  the  ^hospital,  to  ascribe 
to  it   its  true  character  and  function. 

It  was  well  said  in  the  case  of  The 
Mersey  Docks  ^nd  Harbor  Boards  v.  Penhal- 
low  and  others,  *^that  in  every  case,  the 
liability  of  a  body  created  by  statute  must 
be  determined  under  a  true  interpretation 
of  the  statutes  under  which  it  is   created." 

The  charter  of  the  city,  it  will  be  seen, 
creates  a  local  government  for  its  inhabit- 
ants ;  a  council  for  its  legislature ;  a  court 
of  hustings  for  its  judiciary,  and  a  mayor 
for  its  executive  and  head  of  police.  It 
ordains  the  election  of  these  officers,  and, 
by  the  23d  section,  declares  **all  the  estate, 
rights,  titles  and  privileges,  and  all  the 
funds,  revenues  and  claims  of  the  city,  shall 
be  under  the  care,  management,  control  and 
disposition  of  the  council ;  and  all  the  cor- 
porate powers,  capacities,  franchises  and 
immunities  of  the  city,  shall  be  exercised 
by  the  council  or  under  its  authority,  unless 
it  be  otherwise  expressly  provided."  The 
charter  then  proceeds,  by  special  enumera- 
tions, to  vest  the  council  with  powers  over 
gas  and  water  works,  streets,  wharves, 
landings  and  docks ;  schools,  libraries  and 
Athenaeum;  nuisances;  regulations  for 
weighing,  measuring  and  gauging;  gen- 
eral police  in  suppression  of  riots  and  un- 
lawful assemblies;  taxation  and  licenses; 
borrowing  money  and  providing  a  sinking 
fund  for  its  redemption ;  subscriptions  to 
public  works,  &c.,  Ac.  The  legislature  of 
the  state  has  thus  chosen  to  impart  to  this 
corporation  the  highest  attributes  and 
functions  of  political  sovereignty,  so  that  it 
is  4mperium  in  imperio,'  and  maybe  aptly 
termed  in  the  language  of  Judge  Marshall 
already  quoted,  ^*a  legislative  corporation, 
established  as  a  part  of  the  government  of 
the  country."  It  cannot  be  denied  that  it 
is  as  well  a  municipal  government  as  a 
municipal  corporation. 

We  come  next  to  inquire  in  what  sense  we 
are   to  regard  ^*the    ordinance  con- 

384  cerning  health  and  the   city  *hospi- 
tal,"   under  which  the  responsibility 

of  the  city  is  said  to  arise.  Was  it  the  ex- 
ercise of  a  discretionary  legislative  power, 
as  much  as  the  establishment  of  a  police, 
and  thereby  saving  the  city  from  account- 
ability for  the  misconduct  or  neglects  of  its 
subalterns,  as  in  the  actions  against  the 
cities  of  Mobile  and  New  Orleans  already 
cited?  or  was  it  the  fulfilment  of  a  legal 
ministerial  duty  and  the  exercise  of  a  pri- 
vate franchise  subjecting  the  corporation,  as 
a  private  one,  to  the  general  liability  of 
a  superior?  It  does  not  seem  to  me  to  admit 
of  a  doubt  as  to  which  category  this  ordi- 
nance belongs.  It  is  in  pursuance  of  a  stat- 
ute, ch.  86  of  the  Code,  providing  against 
the  spread  of  contagious  diseases,  and  arms 
the  counties  and  towns  of  the  state  with 
large  powers  to  attain  this  end,  rightfully 
subordinating  to  the  public  safety  the  usual 
immunities  of  persons  and  property.     In  the 
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passag'e  of  this  ordinance,  then,  the  council, 
with  whom,  are  lodged  all  corporate  powers 
and  franchises,  was  legislating,  by  direc- 
tions of  law,  for  the  sanitary  police  of  the 
city,  and  providing  the  usual  accommoda- 
tions and  public  charities  for  the  care  and 
cure  of  the  diseased.  Under  such  a  state  of 
facts  to  require  the  city  to  answer  for  the 
negligence  or  misconduct  of  the  superintend- 
ent, matron,  nurses  or  attendants  of  the 
hospital,  would  seem  to  me  to  subvert  the 
fundamental  doctrines  of  the  law,  as  I  un- 
derstand and  have  sought  to  expound  them. 
Analogy,  I  know,  is  a  dangerous  resort  in 
argument ;  yet  I  cannot  forbear  saying  that, 
if  this  recovery  could  be  made,  I  do  not  per- 
ceive why,  by  parity  of  reason,  the  state 
should  not  be  held  liable,  through  its  public 
functionaries,  in  civil  actions  at  the  suit  of 
individuals,  for  losses  or  torts  occurring  in 
the  management  of  its  departments,  and 
public  institutions  under  its  immediate  con- 
trol and  '.supen'ision.  It  cannot  be  denied 
that  in  the  municipal  government  of 
3SS  this  city,  *the  council  occupies,  to- 
wards its  hospital,  relations  quite 
similar  to  those  of  the  general  assembly 
towards  its  asylums  for  the  insane,  the 
blind,  and  deaf  mutes. 

I  am,  therefore,  of  opinion  that  the  de- 
murrer to  the  evidence  in  this  cause  should 
have  been  sustained,  and  judgment  given 
for  the  defendant.  Having  disposed  of  the 
case  on  this  leading  ground,  I  am  saved  the 
necessity  of  saying  anything  as  to  the  ques- 
tions of  pleading  ^nd  practice  made  by  this 
record. 

The  other  judges  concurred  in  the  opinion 
of  Rives,  J. 

Judgment  reversed. 


386     *Vaughn  &  alt.  v.  The  Commonwealth. 

Two  cases. 

April  Term,  1867,  Kiclimond. 

I.  Official  Bonds— Bzecutioa  of— Record  of  Court  Con- 
dii5lve.«--T1ie  record  of  the  CX)unty  court  states 
tbat  F.  a  sheriff  who  had  been'  required  to  rive  a 
new  hond,  "this  day  appeared  in  court  and  exe- 
CTXted  and  acknowledged  such  new  bond,  and  the 
secnrity  thereto  beinsr  considered  sufficient  by  the 
court  the  same  is  ordered  to  be  certified.  In 
the  absence  of  fraud,  this  record  Is  conclusive  that 
the  bond  was  properly  executed:  and  evidence 
will  not  be  admitted  to  contradict  it 


*Ofllctal  Bonds— Bxecotioa  of— Court  Record  Conclu- 
'iveu— See  the  principal  case  cited  and  approved  in 
Calwell  V.  Com. ,  17  Oratt  SOS.  See  also,  monosraphic 
•ot€  on  **Ofliclal  Bonds^*  appended  to  Sangster  v. 
Com.,  17  Qratt  184. 

Ceart  Record— Parol  Evidence  Inadmissible  to  Contra- 
dict—in  Calwell  V.  Com.,  17  Qratt  807.  the  principal 
case  was  approved  as  to  the  proposition  that  parol 
evidence,  in  contradiction  of  a  court  record,  is  not 
admissible,  unless  it  has  a  tendency  to  establish 
frand.  See  also,  the  principal  case  cited  as  to  this 
point  In  Qninn  v.  Com..  80  Gratt  144;  Stuart  v.  Com., 


These  were  motions  in  the  Circuit  court 
of  the  city  of  Richmond,  bj  the  Common- 
wealth, against  the  sureties  of  Dennis 
Fielder,  late  sheriff  of  Grayson  county,  in 
the  one  case  to  recover  the  land,  property 
and  September  license  taxes  for  the  year 
1857,  and  in  the  other  to  recover  the  capita- 
tion taxes  of  the  same  year.  The  facts  are 
stated  by  Judge  Joynes  in  his  opinion. 
Judgments  having  been  rendered  in  favor 
of  the  Commonwealth,  the  defendants  ap- 
plied to  one  of  the  judges  of  this  court  for 
a  writ  of  error,  which  was  awarded. 

Cook,  for  the  appellants. 
The  Attorney   General    and   Tucker,    for 
the  appellee. 

JOYNB8,  J.  Each  of  these  cases  is  a 
motion  by  the  Commonwealth  against  the 
plaintiffs  in  error  as  sureties  of  Dennis 
Fielder,  as  sheriff  of  the  county  of  Grayson, 
and  each  presents  the  same  question. 
That  question  relates  to  the  validity  of  the 
bond  on  which  the  motion  was  founded 
387  *and  arises  on  the  following  state  of 
facts.  At  July  term  1857,  of  the 
County  court  of  Grayson,  an  order  was 
made  on  motion  of  a  security  of  Dennis 
Fielder,  as  sheriff  of  Grayson  county,  re- 
quiring him  to  give  a  new  bond  at  the  en- 
suing August  term.  At  the  August  term 
the  following  entry  was  made  upon  the 
minutes  of  the  court:  ** Pursuant  to  an 
order  made  at  the  July  term  of  the  Grayson 
County  court,  requiring  Dennis  Fielder  to 
execute  a  new  bond  with  good  and  sufficient 
security,  as  high 'sheriff  of  Grayson  county, 
the  said  Dennis  Fielder  this  day  appeared 
in  court  and  executed  and  acknowledged 
such  new  bond,  and  the  security  thereto 
being  considered  sufficient  by  the  court,  the 
same  is  ordered  to  be  certified  as  the  law 
directs. ' 

On  the  hearing  of  the  motion  the  original 
bond  on  file  in  the  clerk's  office  was  produced 
by  the  clerk,  signed  by  said  Fielder  and  by 
the  plaintiffs  in  error  and  others  as  his 
sureties,  dated  24th  August,  1857,  at  the 
foot  of  which  are  these  words,  '^signed, 
sealed  and  acknowledged  in  presence  of  the 
court.     Teste,  William  R.  Dickey,  C.  C.*' 

After  the  case  of  the  Commonwealth  had 
been  closed  the  defendants  offered  in  evi- 
dence the  deposition  of  Wm.  R.  Dickey, 
which  it  was  agreed  might  be  offered  with 
the  same  effect  as  if  there  had  been  an  issue 

91  Va.  156,  21  S.  E.  Rep.  3M;  Burley  v.  Weller,  14  W. 
Va.  278. 

In  State  v.  Vest  21  W.  Va.  800,  the  court  said:  "It 
is  certainly  a  rule  Invariably  recognized  by  the 
courts,  that  a  record  imports  such  absolute  verity, 
that  no  person  asrainst  whom  it  is  pronounced  will 
be  permitted  to  aver  or  prove  anythinsr  against  It 
This  rule  is  well  established,  and  we  now  here  refer 
to  but  a  few  of  many  cases.  In  which  this  doctrine 
has  been  held.  See  Rex  v.  Carlile,  2  Barns.  Ad.  971 : 
23  Enir.  Ch.  R.  226;  Reitzenberrer  v.  Braden,  18  W. 
Va.  286;  Carper  v.  McDoweU,  6  Gratt  212,  226;  Har- 
kins  V.  Forsyth,  11  Leiarh  294;  Taliaferro  v.  Pryor,  12 
Gratt  277;  Vaut/hn  et  aU.  v.  The  Commonwealth,  n 
Gratt.  386:  Qulnn  it  als.  v.  Com.,  20  Gratt  188." 
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on  a  plea  of  non  est  factum.  The  evidence 
was  objected  to  as  inadmissible,  but  the 
court  allowed  it  to  be  read,  and,  upon  the 
whole  case  gave  judgment  for  the  common- 
wealth. The  defendant  excepted,  and  in 
the  bill  of  exceptions  set  out  the  order  of 
the  court  and  the  bond  as  above  referred  to, 
and  the  deposition  of  Dickey  and  the  Com- 
monwealth in  the  same  bill,  reserved  the 
question  as  to  the  admissibility  of  that  dep- 
osition. 

The  substance  of  Dickey's  testimony  was, 
that  the  bond  was  signed  in  blank,  contain- 
ing, when  accepted  by  the  court  as  a  sher- 
iff's  bond,  nothing  but  the   sigrfatures   and 
seals  of   the   obligees,    and   that  the 

388  witness,  who  was  *the  clerk  of  the 
court,  wrote  the  bond  out  after  the  ad- 
journment of  the  court ;  and  that  neither  of 
the  obligors  was  present  when  he  did  so, 
or  gave  him  authority  to  do  so,  or  subse- 
quently acknowledged  the  bond. 

It  does  not  distinctly  appear  whether  the 
Circuit  court  regarded  this  evidence  as  ad- 
missible. It  may  have  thought  it  best  to 
receive  it,  upon  the  ground  that  as  the 
whole  case,  both  as  to  law  and  fact,  was 
before  the  court  for  decision,  the  reception 
of  the  evidence,  even  if  inadmissible,  could 
do  no  harm.  But  upon  the  supposition  that 
the  evidence  was  considered  to  be  admissi- 
ble, the  effect  of  the  judgment  of  the  court 
upon  the  whole  case  was,  that  while  admis- 
sible it  was  not  sufficient  to  sustain  the  de- 
fence. And  this  may  have  been  held  on 
the  ground  that  the  minutes  of  the  County 
court,  and  the  official  certificates  attached  to 
the  bond  by  Dickey  as  clerk,  were  entitled 
to  greater  credit  upon  the  question  of  fact, 
than  the  testimony  of  Dickey  as  a  witness. 
And  upon  this  view  perhaps  we  might  affirm 
the  judgment  without  inquiring  into  the 
admissibility  of  Dickey's  testimony.  But 
the  case  ought  not  to  be  put  upon  this 
ground,  because  it  does  not  properly  involve 
any  such  comparison  of  evidence  upon  the 
question  of  fact,  in  reference  to  the  execu- 
tion of  the  bond. 

The  law  under  which  this  bond  was  taken, 
authorized  and  required  the  County  court 
to  take  the  bond  of  the  sheriff,  to  fix  its 
penalty,  and  to  judge  of  the  sufficiency  of 
the  security.  The  bond  might,  by  the  terms 
of  the  law,' either  be  acknowledged  or  proved 
before  the  court.  Code  of  1849,  ch.  49,  i 
S;  Id.  ch.  13,  i  8;  Acts,  1852,  p.  12.  The 
law  made  it  the  duty  of  the  clerk  of  the 
court  to  record  the  bond,  and  to  transmit  a 
copy  of  it  to  the  auditor.  Code  of  1849,  ch. 
13,  {  8;  W-  ch.  49,  i  9. 

The  entry  made  upon  the  minutes  of 

389  the  court  at  *August  term  1857,  de- 
clares what  the  court  did,  in  the  ex- 
ercise of  these  functions  in  the  present 
instance.  It  distinctly  imports  that  the 
bond  was  duly  executed  by  Fielder  and  by 
his  securities.  As  to  Fielder,  it  declares, 
in  so  many  words,  that  he  "executed  and 
acknowledged"  the  bond  in  presence  of 
the  court.  It  declares  that  **the  security 
thereto"  was  deemed  sufficient,  which  evi- 
dently implies  that  the  bond  had  been  exe- 


cuted by  the  securities.  And  the  court, 
moreover,  in  effect  declared  the  bond  to  be 
complete  and  perfect  by  directing  it  to  be 
certified  as  the  law  directs. 

It  is  clear  that  the  evidence  of  Dickey 
did  not  show,  or  have  a  tendency  to  show, 
that  a  fraud  had  been  committed  upon  the 
plaintiffs  in  error,  for  it  was  undoubtedly 
their  intention  to  become  bound  as  the  se- 
curities of  Fielder.  And  the  real  question 
in  the  cause  is,  whether  .the  record  of  the 
County  court  in  reference  to  the  execution 
of  the  bond  is  not  conclusive,  and  the  evi- 
dence offered  to  contradict  or  impeach  it 
inadmissible.  I  think  the  record  conclusive 
and  the  evidence  inadmissible.  The  law 
confides  to  the  County  court  the  duty  of 
taking  such  bonds  and  certifying  their  due 
execution,  and  it  would  be  inconsistent 
with  its  intention  and  policy,  and  productive 
of  great  mischief,  if  the  official  record  of 
the  court  as  to  what  it  has  done  in  the  dis- 
charge of  this  duty,  should,  in  the  absence 
of  fraud,  be  liable  to  be  assailed  by  parol 
evidence.  Instead  of  the  certainty  which 
the  law  intends  to  secure  by  entrusting 
to  the  court  the  duty  of  taking  such  bonds, 
the  question  of  their  due  execution  would 
be  left  to  depend,  at  any  distance  of  time 
afterwards,  upon  the  '^uncertainty  and 
frailty  of  parol  evidence  with  all  the  mis- 
takes, prejudices,  imperfections  and  hazards 
that  attend  it."  Upon  this  subject,  how- 
ever, I  think  it  sufficient  to  refer  without 
comment  to  the  cases  of  Harkins  v.  Forsyth, 
11  Leigh  294 ;  Carper  v.  McDowell.  5 
390  Gratt.  212;  *Taliaferro  v.  Pryor,  12 
lb.  277 ;  Grove  v.    Zumbro,  14  lb.  501. 

I  think,  therefore,  that  the  Circuit  court 
did  right  in  giving  judgment  for  the  Com- 
monwealth. If  it  is  to  be  considered  as 
holding  that  the  evidence  of  Dickey  was 
admissible,  the  error  was  in  favor  of  the 
plaintiffs  in  error,  and  cannot  be  complained 
of  by  them. 

The  judgment  in  both  cases  should  be 
affirmed. 

Judgment  affirmed. 


391        *Calwell  v.  The  Commonwealth. 

Two  cases. 

April  Term,  1867,  Richmond. 
I.  Offldai  Bondc— exeGtition  of— Court  Record  Coodo- 

5lvo.*— Upon  the  qualification  of  a  sheriff  the  rec- 
ord of  the  Ck>tinty  court  after  recitinv  his  election, 
states,  "that  he  appeared  in  court  and  took  the 
several  oaths  prescribed  by  law,  and  entered  into 
and  acknowledged  a  bond  in  the  penalty  of  190.000 
with  (naminsr  ten  persons)  his  securities,  condi- 
tioned, Ac.  Id  the  absence  of  fraud  the  record  is 
conclusive  that  the  bond  was  properly  executed 
by  the  parties  whose  names  are  to  it 
9.  Same— 3ame— Same— Cue  at  Bar.— Upon  issne  on 
the  plea  of  non  est  factum,  by  C,  one  of  the  parties 
to  such  bond,  proof  that  his  name  is  not  in  his 
handwrittuff.  but  in  that  of  H.  another  party:  that 

*See  the  principal  case  cited  in  Board  of  Superrii- 
ors  v.  Dunn,  27  Qratt.  606.  See  also.  Vauffhn  ?. 
Com.,  17  Oratt  880,  and  A>ot-not€. 
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C  was  not  at  the  conrtbonsA  the  day  the  bond  was 
taken,  but  was  at  his  home  ten  miles  off;  that  on 
the  day  before  the  bond  was  taken  he  asked  H 
who  would  siffn  it.  and  beinir  told  that  D  with 
others  would  siflrn  it,  he  told  H  if  D  siflrned  it  H 
miffht  sign  it  for  him,  but  D  did  not  sign  It  is  not 
snfllcient  to  outweigh  the  record,  and  sustain  the 
defence. 

These  were  motions  in  the  Circuit  court 
of  the  city  of  Richmond,  by  the  Common- 
wealth, against  Edward  S.  Calwell,  as  one 
of  the  sureties  of  John  B.  Lewis,  sheriff  of 
the  county  of  Greenbrier,  the  one  for  the 
balance  of  land,  property,  capitation  and 
September  license  taxes  of  1854,  and  the 
other  for  the  balance  of  June  license  taxes 
for  1855. 

Calwell  appeared  and  pleaded  non  est 
factum,  and  the  Commonwealth  replied 
g-enerally;  on  which  the  issue  was  made 
up.  The  parties  dispensed  with  a  jury  and 
submitted  the  whole  case  to  the  decision  of 
the    court.     On    the    trial    the     defendant 

filed  two  exceptions  to  opinions  of 
392      *the  court  admitting  testimony.     The 

first  was  to  the  admission  of  the  record 
of  the  County  court  upon  the  qualification 
of  L^ewis  as  sheriff;  and  the  second  was  to 
the  admission  of  the  record  of  the  same 
court  upon  a  motion  of  B.  S.  Calwell  to 
require  L/ewis  to  give  a  new  bond.  Lewis 
qualified  in  June,  1854;  and  in  May,  1855, 
Calwell  gave  him  notice  that  at  the  May 
term  of  the  court  he  would  move  the  court 
to  require  him  to  give  a  new  bond  in  lieu  of 
the  present  one  on  which  Calwell  stood  as 
one  of  his  securities.  At  the  June  term  of 
the  court,  the  court  made  the  order,  and 
X#ewis  executed  a  new  bond  with  sureties. 

The  Commonwealth  also  objected  to  the 
reading  of  three  depositions  offered  by  the 
defendant,  one  of  which  was  by  the  clerk 
of  the  County  court  of  Greenbrier,  on  the 
grounds — Ist.  That  it  is  not  competent  by 
parol  testimony  to  attempt  to  contradict  the 
averments  and  statements  of  a  record  of 
court.  2d.  That  it  is  not  competent  to  con- 
tradict such  record  by  the  clerk  of  the  court, 
whose  duty  it  was  to  make  the  entries 
therein  and  to  keep  them.  But  the  court 
allowed  the  depositions  to  be  read  subject 
to  the  exceptions;  and  the  Commonwealth 
excepted.  There  was  a  judgment  for  the 
Commonwealth,  in  one  case  for  $4,893.92, 
with  interest  and  costs,  subject  to  a  credit 
of  $78.03,  and  in  the  other  for  $1,073.86, 
with  interest  and  costs. 

After  the  judgment  had  been  rendered, 
Calwell  applied  to  the  court  for  a  new  trial, 
which  was  refused.  He  thereupon  excepted ; 
and  all  the  evidence  being  in  writing,  ex- 
cept one  fact  which  was  agreed,  it  was  set 
out  in  the  bill  of  exceptions. 

The  only  question  in  dispute  was  the  ex- 
ecution of  the  bond  of  the  sheriff  by  Calwell. 
The  Commonwealth  introduced  the  record 
of  the  qualification  of  Lewis,    which   is  as 

follows : 
393         *At  a  court  continued  and   held  for 
the  county  of  Greenbrier,  at  the  court- 
house   thereof,    on  the  26th  of  June,  1854, 


John  B.  I^wis  having  been  elected  sheriff 
of  this  county  on  the  25th  day  of  May,  1854, 
for  two  years  from  and  after  the  1st  day  of 
July,  1854,  appeared  in  court  and  took  the 
several  oaths  prescribed  by  law,  and  entered 
into  and  acknowledged  a  bond  in  the  pen- 
alty of  $60,000  with  (naming  ten  persons,  of 
whom  Edmund  S.  Calwell  is  one)  his  sure- 
ties, conditioned  according  to  law ;  therefore 
the  said  John  £.  I^ewis  is  authorized  to  ex- 
ecute the  ofiice  as  aforesaid.  The  bond  is 
in  the  regular  form  and  has  the  name  of 
B.  S.  Calwell  attached  to  it,  and  the  copy 
introduced  by  the  Commonwealth  is  attested 
by  Joel  McPhcrson,  clerk.  The  Common- 
wealth also  introduced  the  record  of  the 
proceedings  in  the  County  court  upon  the 
motion  of  Calwell  to  require  I^wis  to  exe- 
cute a  new  bond. 

On  the  part  of  the  defendant  it  was  ad- 
mitted by  the  plaintiff  that  the  defendant's 
residence  in  1854,  at  the  date  of  the  execu- 
tion of  the  bond,  was,  and  has  been  ever 
since,  ten  miles  from  I^ewisburg.  It  was 
proved  by  two  of  the  witnesses  whose  depo- 
sitions were  introduced  by  the  defendant, 
that  the  name  of  B.  S.  Calwell  was  not  in 
his  handwriting;  and  one  of  them,  Mc- 
pherson the  clerk,  expressed  the  belief  that 
it  was  in  the  handwriting  of  John  A. 
Hawver,  who  was  one  of  the  securities.  It 
was  also  proved  by  one  of  these  witnesses 
that  Calwell  was  at  home  all  the  day  the 
bond  was  signed.  The  third  witness,  Gil- 
lespie, says,  **I  was  at  Mr.  Edward  Cal- 
well's  house  the  night  before  the  bond  was 
signed,  when  Mr.  Calwell  asked  John  A. 
Hawver  who  would  become  John  E.  Ivcwis* 
security  as  sheriff;  Mr.  Hawver  mentioned 
the  names  of  Mr.  John  Holly,  David  Tuck- 
willer,  and  several  others,  who  would  sign 
it.  Mr.  Calwell  then  remarked  that  if 
David  Tuckwiller  signed  it,  then  Mr. 
394  Hawver  •was  authorized  to  sign  it 
also  for  him."  The  name  of  Tuck- 
willer was  not  signed  to  the  bond. 

On  cross-examination  McPherson  stated 
that  he  had  a  conversation  with  E.  8. 
Calwell  at  the  White  Sulphur  Springs,  after 
the  execution  of  said  bond,  in  which  he 
stated  that  he  had  become  uneasy  as  one  of 
the  securities  of  John  E.  I/ewis  as   sheriff. 

Upon  the  application  of  Calwell,  writs  of 
error  to  the  judgments  were  awarded. 

R.  R.  Johnston,  for  the  appellant. 
The    Attorney   General   and  Tucker,   for 
the  Commonwealth. 

JOYNES,  J.  These  cases  arc  motions  by 
the  Commonwealth  upon  the  bond  of  John 
E.  Lewis,  sheriff  of  Greenbrier,  and  the 
material  question  involved  in  each  is, 
whether  Calwell  is  bound  by  the  bond  on 
which  his  name  appears  as  one  of  the  secu- 
rities. Calwell  filed  a  plea  of  non  est  fac- 
tum, upon  which  the  Commonwealth  took 
issue,  and,  a  jury  being  dispensed  with, 
the  whole  matter  of  law  and  fact  was  sub- 
mitted to  the  court,  which  gave  judgment 
for  the  Commonwealth. 

The  bond  was  taken  by  the  County  court 
on  the  26th  of  June,    1854,    and  the  record 
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states  that  Lewis  appeared  in  court  and 
* 'entered  into  and  acknowledged  a  bond  in 
the  penalty  of  sixty  thousand  dollars,  with 
Samuel  Tuckwiller"  [and  others  named] 
*'and  Eklmund  S.  Calwell,  his  securities, 
conditioned  according  to  law,''  &c.  The 
bond  purports,  on  its  face,  to  be  signed  by 
Lewis  and  the  securities  enumerated,  in- 
cluding Calwell.  On  the  trial  sundry  ex- 
ceptions were  taken,  and  after  the  judgment 
had  been  rendered,  the  defendant  moved 
the  court  to  set  it  aside,  and  to  give  judg- 
ment for  him.  The  court  overruled  this 
motion,  and  in  the  bill  of  exceptions 
395  certified  *all  the  evidence  in  the  cause, 
the  whole  of  which  was  in  writing, 
with  the  exception  of  a  single  fact  agreed 
between  the  parties. 

Sundry  errors  are  assigned  in  the  peti- 
tion, the  first  of  which  is,  that  the  court 
erred  in  rendering  judgment  for  the  Com- 
monwealth upon  the  whole  evidence.  This 
presents  the  whole  merits  of  the  case,  and 
a  decision  upon  it  will  involve  every  mate- 
rial question  raised  in  the  other  assign- 
ments of  error. 

The  entry  on  the  minutes  of  the  County 
court  does  not  state,  in  so  many  words,  that 
the  Securities  acknowledged  the.bond  before 
the  court,  or  that  its  execution  by  them  was 
proved  to  the  court,  either  of  which  would 
have  been  sufficient  under  the  law.  Code, 
ch.  13,  {8.  But  reading  the  language  of 
the  entry,  as  we  must,  according  to  its  plain 
and  natural  sense,  and  without  reference 
to  mere  verbal  criticism,  it  seems  impossi- 
ble to  misunderstand  its  meaning.  It  would 
not  have  been  true,  as  stated  in  the  entry, 
that  Lewis  entered  into  and  acknowledged 
the  bondi  with  certain  persons  as  his  secu- 
rities, unless  it  appeared  to  the  court,  either 
by  acknowledgment  or  proof,  that  the  bond 
had  been  executed  by  the  securities. 

If  nothing  more  had  appeared,  this  record 
of  the  County  court  would  have  been  con- 
clusive to  establish  the  due  execution  of  the 
bond  by  all  the  parties  whose  names  appear 
upon  it,  as  we  have  just  held  in  the  cases 
of  Vaughn  v.  Commonwealth.  To  rebut 
the  effect  of  this  record,  however,  and  to 
show  that  he  is  not  bound  by  the  bond,  the 
defendant  offered  the  depositions  of  several 
witnesses.  These  were  objected  to  as  in- 
admissible, on  the  ground,  mainly,  that 
they  tended  to  contradict  the  record;  but 
the  court  allowed  them  to  be  read,  subject 
to  the  objection.  It  may  be  conceded  that 
these  depositions,  if  admissible,  and 
3%  not  outweighed  by  the  record,  *were 
sufficient  to  establish  the  following 
facts :  1.  That  the  name  of  Edmund  S.  Cal- 
well signed,  to  the  said  bond  is  not  in  his 
handwriting,  but  in  that  of  John  A.  Haw- 
ver.  2.  That  Calwell  was  not  at  Lewisburg, 
where  the  court  was  held,  on  the  day  the 
bond  was  taken,  but  was  at  his  residence, 
which  was  admitted  to  be  ten  miles  distant. 
3.  That  in  a  conversation  at  CalwelPs  resi- 
dence the  night  before  the  day  on  which  the 
bond  was  taken,  Calwell  asked  John  A. 
Hawver  who  would  become  security  for 
Lewis  as  sheriff;  that  Hawver  mentioned 
David   Tuckwiller  and  others   who    would 


sign  the  bond,  when  Calwell  said  that  if 
David  Tuckwiller  signed  it,  Hawver  might 
sign  it  also  for  him.  David  Tuckwiller  did 
not  sign  it. 

Now,  if  it  should  be  conceded  that  all 
these  facts  are  true  (and  they  are  all  the 
material  facts  which  the  evidence  can  be 
said  to  prove),  they  do  not  impeach  the 
verity  of  the  record  of  the  County  court. 
For  though  Calwell's  name  was  signed  by 
Hawver  and  not  by  himself,  yet  the  signa- 
ture was  binding  upon  him,  if  made  in  his 
presence  and  by  his  request,  and  there  is 
nothing  in  the  case  to  show  that  such  was 
not  the  fact.  2  Greenl.  Evid.  {  295 ;  Gard- 
ner V.  Gardner,  5  Cush.  R.  483.  Though 
Calwell  was  not  present  at  court,  the  exe- 
cution of  the  bond  by  him  may  have  been 
proved  to  the  court  by  a  witness,  which,  as 
I  have  already  said,  would  have  been  suffi- 
cient. And  though  Calwell,  the  night  be- 
fore, intended  not  to  become  security  for 
Lewis,  unless  David  Tuckwiller  should  do 
so,  and  authorized  Hawver  to  sign  his  name 
only  in  that  event,  non  constat  that  he  did 
not  afterwards  change  his  mind,  and  have 
his  name  affixed  to  the  bond  by  Hawver 
in  his  presence.  It  may  well  be  inferred 
that  he  did  so,  from  the  conversation  proved 
by  McPherson,  in  which  Calwell  said,  after 
the  execution  of  the  bond,  that  he  had  be- 
come uneasy  as  one  of  Lewis'  securities, 
and  from  the  steps  which  he  took  in 
397  1855  to  *obtain  relief,  by  requiring 
Lewis  to  give  a  new  bond.  In  the 
absence  of  explanation,  he  must  be  under- 
stood to  have  admitted  thereby  that  he  was 
duly  bound  as  one  of  Lewis'  securities. 
And  I  think  the  fair  conclusion  from  the 
whole  case  is,  that  everything  was  done 
with  Cal weirs  full  assent  and  in  conform- 
ity with  his  real  intention. 

It  does  not  distinctly  appear  whether  the 
Circuit  court  regarded  the  evidence  offered 
b3'  Calwell  as  admissible.  As  we  have  held 
in  the  cases  of  Vaughn  v.  Commonwealth, 
parol  evidence  in  contradiction  of  the  rec- 
ord, in  such  a  case,  is  not  admissible,  un- 
less it  has  a  tendency  to  establish  fraud. 
It  may  be  that  the  fact  that  the  name  of 
Calwell  was  not  signed  by  himself,  afforded 
such  ground  of  suspicion,  as  to  make  it 
proper  to  receive  evidence  of  it,  and  of  the 
other  facts  contained  in  the  depositions. 
But  it  is  not  necessary  to  decide  this  ques- 
tion, because,  upon  the  whole  evidence,  the 
judgment  was  right. 

The  other  assignments  of  error  require  no 
particular  notice. 

I  am  of  opinion  to  affirm  the  judgment 
in  both  cases.  ^ 

Judgment  affirmed. 

*Not€  by  Judge  Joyitbs.  —  Since  this  case  was 
decided,  I  have  learned  that  the  same  question,  as 
to  Calweirs  liability,  arose  in  the  case  of  I'trDisfa 
Central  Bailroad  Company  v.  CaltoeU  <f  aU.^  decided  by 
this  court  at  Lewisbarff  in  Auirnst.  1860,  and  that  the 
court  held  that  he  was  liable.  The  opinion  of  the 
court  was  delivered  by  Judgk  Allms,  all  the  other 
judfires  beinir  present  and  concurring.  I  have  made 
an  effort,  without  success,  to  obtain  from  Wheelinf 
a  copy  of  this  opinion. 
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396        *Barnum  &  als.  v.  Frost's  AdmV 

&  als.* 

April  Term.  1807.  Richmond. 
I.  OnardlaiM— Personal  Liability  for  Support  of  Word. 

—A  sraardlaii  is  not  personally  responsible  for  the 
sapport  and  education  of  his  wards  unless  he  con- 
sentM  to  become  bound  for  them. 
a.  Qoardian  and  Ward— Support  and  Educatloil  of 
Ward— Liability  of  Ward's  BaUto.— A  aruardian  plac- 
insr  his  ward  with  a  third  person,  to  be  supported 
and  educated,  thouffh  he  may  undertake  to  pay 
the  ward's  expenses  does  not  thereby  relieve  the 
ward's  estate,  but  the  person  with  whom  the  ward 
has  been  placed  may  proceed  in  equity  to  subject 
the  profits  of  the  ward's  estate  to  the  payment  of 
her  expenses. 

3.  Same— Bonds  for  Ward's  Bxpeases-LlablUty  of 
Wanl*8  Estate.— Bonds  executed  by  the  ffuardian, 
as  ffuardian.  showing  on  their  face  that  they  are 
given  for  the  ward's  expenses,  and  which  at  the 
time  he  promises  to  pay  out  of  the  profits  of 
the  ward's  estate  as  soon  as  he  can  collect  them, 
will  not  relieve  the  ward's  estate  from  liability 
for  these  expenses. 

4.  SaiM-Same-Waste-LlaMllty  of  Guardian  on  Offl- 
dal  Bond.— If  the  condition  of  the  sruardian'sbond 
is  as  prescribed  by  the  statute,  and  the  guardian 
wastes  the  profits  of  his  ward's  estate,  a  creditor 
for  the  support  of  the  ward,  thoufirh  she  has  taken 
the  bonds  of  the  sruardian  for  the  same,  not 
thereby  intending  to  release  the  ward's  estate, 
may  proceed  in  equity  against  the  guardian  and 
his  sureties,  and  subject  them  to  the  payment  of 
tbe  amount  due  her. 

5.  Same- Necessaries— Substitution  of  Creditor  to 
Rights  of  Ward  upon  Official  Bond.— The  condition 
of  the  guardian's  bond  is  to  paj'  and  deliver  to  the 
ward  her  estate,  when  thereto  required  by  the 
Justices.  A  creditor  for  necessaries  furnished  to 
the  ward,  may  be  substituted  to  the  rights  of  the 
ward,  upon  the  bond,  against  the  guardian  and 
his  sureties,  for  the  payment  of  her  debt 

In  December,  1836,  Larkin  Litchjield  with 
Thomas  James,  and  two  others  as  his 
sureties,  entered  into  a  bond  before  the 
County  court  of  Mathews  county,  as 
399  *g-uardian  of  the  six  children  of 
Charles  Atkinson  deceased,  of  whom 
one  was  Mary  Lt,  Atkinson,  at  that  time 
about  five  or  six  years  old.  The  condition 
of  the  bond  was  to  pay  and  deliver  to  the 
said  orphans  all  such  estate  as  then  was  or 
mis^ht  afterwards  appear  to  be  due  to  the 
said  orphans  from  the  said  guardian,  when 
thereto  required  by  the  said  justices  of  the 
said  court;  and  to  keep  the  said  justices 
harmless. 

In  June,  1842,  upon  the  order  of  the 
County  court,  I^itch^eld  with  Elijah  Bar- 
num, Robert  Billups  and  John  H.  Digfgs, 
entered  into  another  bond  before  said  court 


*Por  monoirmplilG  note  on  Ouardlan  and  Ward,  see 

See  principal  case  cited  in  Oayle  v.  Hayes,  79  Va. 
MB;  Carter  v.  Edmonds,  80  Va.  6! ;  Reed  v.  Hedsres, 
WW.  Va.  196:  Wallis  v.  Neale.  43  W.  Va.  686.  27  S,  E. 
Bep.  290:  1  Mln.  Inst  (4th  Ed.)  474.  See  generally, 
monoaraphlc  noU  on  "Ofllcial  Bonds"  appended  to 
Saagster  v.  Com.,  17  Qratt  184. 


to  the  former  sureties,  with  condition  to 
indemnify  them  against  any  loss  or  injury 
already  sustained  by  them,  or  which  might 
thereafter  be  sustained  by  them,  as  sureties 
in  the  first  bond. 

Soon  after  his  qualification  as  guardian 
I^itchfield  placed  his  ward  Mary  L,,  Atkin- 
son with  Mrs.  Ann  Frost,  of  the  city  of 
Norfolk,  to  be  boarded,  educated  and  pro- 
vided for  generally.  He  paid  to  Mrs.  Frost 
the  expenses  of  his  ward  up  to  1839.  In 
1840  and  1841  he  executed  to  Mrs.  Frost  his 
acknowledgment  under  seal,  signed  by  him- 
self as  guardian,  that  there  was  due  Janu- 
ary 1st,  1840,  to  Ann  Frost  on  settlement 
of  Mary  L.  Atkinson's  account,  $74.06, 
and  on  January  1st,  1841,  there  was  due  to 
her  on  like  settlement,  $59,935^.  In  1843, 
he  executed  a  bond  by  which  he  bound  him- 
self and  his  heirs  to  pay  to  Mrs.  Frost' the 
sum  of  $200,263^,  it  being  for  the  board  of 
Mary  It.  Atkinson  for  the  years  1841  and 
1842,  and  other  expenses. 

In  March,  1845,  Ann  Frost  filed  her  bill  in 
the  Circuit  court  of  Mathews  county  against 
latchfield  and  his  sureties  in  the  first  bond, 
in  which  she  set  out  the  foregoing  facts, 
except  as  to  the  execution  of  the  second 
bond..  She  states  the  continued  residence 
with  her  of  Mary  L.  Atkinson  up  to  the 
filing  of  the  bill,  and  that  there  was 
400  *due  to  her  on  account  of  the  board, 
Ac,  of  the  said  Mary  L.  Atkinson  for 
the  year  1843  and  up  to  the  1st  of  Septem- 
ber, 1844,  the  sum  of  $226.99.  That  when 
the  bonds  were  executed  Litchfield  repre- 
sented to  her  he  had  not  been  able  to  collect 
the  interest  on  his  said  ward's  estate,  but 
as  soon  as  he  could  do  so,  he  would  pay  to 
her  the  said  bonds,  and  that  he  and  the 
said  ward  would  be  bound  to  her  for  them ; 
and  at  his  request  she  gave  him  receipts 
on  the  accounts,  as  well  as  receipts  for 
articles  purchased  for  the  ward. 

She  charges  that  Litchfield  had  not  paid 
the  board,  Ac,  for  which  the  bonds  were 
executed ;  that  he  is  insolvent,  and  although 
he  has  receipts  on  the  accounts,  yet  as  the 
accounts  show  they  were  receipted  by  his 
bonds,  and  as  they  had  not  been  paid,  he 
should  not  be  allowed  to  use  them  as  a 
credit  against  his  ward,  until  they  have 
been  paid,  and  that  Mary  L,.  Atkinson, 
having  received  the  consideration  in  board 
and  necessaries,  the  said  debts  should  be 
paid  out  of  the  profits  of  her  estate. 

She  charges  that  Litchfield  had  never  set- 
tled his  guardian  account  with  his  ward ; 
that  the  profits  of  the  ward's  estate  are 
greatly  more  than  sufficient  for  her  support ; 
that  he  had  wasted  it,  and  upon  a  settlement 
will  be  found  largely  indebted  to  his  ward. 
The  prayer  of  the  bill  is  for  a  settlement 
of  the  guardian's  account;  for  the  payment 
of  the  debts  due  to  the  plaintiff  out  of  the 
estate  of  the  ward  in  the  hands  of  her 
guardian  and  securities,  and  for  general 
relief. 

In  June,  1845,  the  plaintiff  filed  an 
amended  bill,  bringing  the  sureties  of 
Litchfield  in  the  second  bond,  before  the 
court.     At   the    rules   in    September,   1845, 
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the  bill  and  amended  bill  were  taken  for 
confessed  as  to  all  the  defendants ;  and  at 
the  October  rules  the  cause  was  set  for 
hearing.  At  the  October  term  of  the  court 
the  guardian  ad  litem  of  Mary  Lt,  At- 

401  kinson  iiled  her  answer ;  *and  at  the 
same  term  the  court,  without  deciding 

any  principle  in  the  cause,  referred  it  to  a 
commissioner,  with  directions  to  report 
what  was  due  to  the  plaintiff  on  account  of 
the  board,  maintenance  and  education  of 
Mary  L.  Atkinson,  including  the  three 
sums  mentioned  in  the  bonds  aforesaid; 
what  was  the  annual  profit  or  clear  income 
of  her  estate  during  the  respective  years 
embraced  in  the  account ;  and  whether  the 
board,  maintenance  and  education  furnished 
by  the  plaintiff  to  the  ward,  was  suitable 
to  her  estate  and  condition  in  life. 

In  March,  1852,  the  commissioner  reported 
that  there  was  due  to  the  plaintiff  for  the 
board,  tuition,  &c.,  of  Mary  L.  Atkinson, 
up  to  September  1st,  1844,  with  interest  up 
to  January  1st,  1845,  $(501.65;  of  which 
$576,263^  wa»  principal.  That  the  annual 
clear  income  of  the  estate  during  the  period 
covered  by  the  plaintiff's  accounts,  was 
$2,005.62;    and    the   disbursements    of    the 

f:uardian  for  board,  tuition,  &c.,  was 
1,037.43;  so  that  the  income  exceeded  the 
expenditures  by  $968.19.  This  statement  of 
disbursements  is  taken  from  the  report  of 
the  commissioner  in  the  case  of  John  B. 
Atkinson,  another  of  his  wards,  against 
I^itchfield.  In  this  account  Litchlield  seems 
to  have  been  credited  with  the  receipts 
given  to  him  by  Mrs.  Frost.  And  he  reports 
that  the  expenditures  were  suitable  to  her 
estate  and  condition. 

It  was  proved  by  the  person  who  took  the 
bonds  from  Litchfield,  that  he  promised 
Mrs.  Frost  at  the  times  of  the  execution  of 
the  several  bonds,  that  as  soon  as  he  could 
collect  the  funds  of  the  estate  that  he  would 
settle  them.  He  gave  them  as  guardian, 
and  assigned  as  the  reason  for  giving  them, 
that  he  had  been  unable  to  collect  the  hire 
of  the  negroes  belonging  to  the  estate  of 
Mr.  Atkinson. 
In  April,  1853,  Elijah  Barnum  and  Robert 
Billups  answered  the  bill.     They  say 

402  that  Litchfield  was   the  ^guardian  of 
Mary    L.    Atkinson;   that    the    board 

was  furnished  by  the  plaintiff  on  the  credit 
of  the  guardian,  as  was  shown  by  the  fact 
that  she  took  his  bonds  aind  gave  him  re- 
ceipts for  the  bonds,  which  have  been 
allowed  him  in  the  settlement  of  his  guard- 
ian's account  of  said  infant,  and  therefore 
the  plaintiff  has  no  longer  any  claim  against 
her,  and  never  had  any  claim  against  the 
respondents,  who  happen  to  be  the  securities 
of  Litchfield  as  guardian  of  said  infant. 

The  plaintiff  having  died,  the  suit  was 
revived  in  the  name  of  her  administrator, 
and  came  on  to  be  finally  heard  on  the  12th 
day  of  October,  1858,  when  the  court  con- 
firmed the  report  of  the  commissioner,  and 
holding  that  Litchfield  and  his  sureties  in 
his  bond  as  guardian  were  liable  to  the 
estate  of  Mrs.  Frost  for  the  amount  reported 
by  the  commissioner,  made  a  decree  against 


them  for  the  amount,  with  interest  and 
costs.  And  thereupon  Barnum  and  Billups 
applied  to  this  court  for  an  appeal,  which 
was  allowed. 

Peachy,  for  the  appellants. 

Wise,  Steger  St  Sands,  for  the  appellee. 

RIVES,  J.  The  facts  of  this  case  are 
simple  and  uncontested.  In  December,  1836, 
Larkin  Litchfield  having  qualified  and 
given  bond  with  security  as  guardian  of 
Mary  Atkinson,  placed  her,  being  then  of 
tender  years,  with  her  relative  Mrs.  Ann 
Frost  in  the  city  of  Norfolk,  for  education 
and  support.  He  defrayed  her  charges  to 
the  year  1839 ;  and  afterwards  gave  three 
several  bonds  on  settlements,  respectively, 
of  the  27th  August,  1840,  18th  February, 
1841,  and  14th  day  of  April,  1843.  The  bal- 
ance of  Mrs.  Frost's  demands  consists  of 
an  open  account,  extending  to  August,  1844, 
and  amounting  to  the  sum  of  $^6.99. 

403  In    March,    1845,  Mrs.  Frost  *havinir 
failed    to   receive    payment   of  these 

claims,  brought  suit  in  equity  against  the 
guardian  and  his  securities,  alleging  his 
promise  to  pay  her  out  of  the  profits  of  his 
ward's  estate;  the  sufficiency  of  those 
profits;  the  insolvency  of  the  guardian; 
and  concluding  with  a  prayer  for  the  set- 
tlement of  the  guardian's  accounts,  and  a 
decree  for  her  debt  against  him  and  his 
securities  out  of  any  balance  that  might  be 
found  due  to  his  ward  aforesaid.  After- 
wards, in  June,  1845,  she  amended  her  bill 
to  make  new  parties  of  the  appellants  Bar- 
num, Billups  and  Diggs,  who  had,  on  the 
13th  of  June,  1842,  become  bound  as  counter 
securities  for  any  loss  or  injury  that  had 
accrued  or  might  afterwards  accrue  to  the 
sureties  of  his  first  official  bond. 

On  the  11th  day  of  October,  1851,  the  said 
original  and  amended  bills  were  taken  for 
confessed,  and  the  court  directed  an  account 
of  what  was  due  to  the  plaintiff,  and  re- 
quired of  the  commissioner  a  report  of  the 
annual  income  of  the  estate  of  the  ward, 
and  the  suitableness  to  her  estate  and  con- 
dition in  life,  of  the  plaintiff's  charges  for 
her  maintenance  and  education. 

In  compliance  with  this  interlocutory 
order,  the  commissioner  reported  in  March, 
1852,  a  balance  due  the  plaintiff  from  the 
said  guardian,  of  $601.65;  a  statement 
showing  the  annual  income  of  the  ward  in 
excess  of  the  charges;  and  lastly,  his  opin- 
ion that  these  charges  were  suitable  to  her 
estate  and  condition  in  life.  The  materials 
of  this  report,  so  far  as  it  concerned  the 
ward's  income  and  estate,  seem  to  have 
been  derived  from  another  cause  pending 
in  the  same  court  against  said  guardian  in 
the  name  of  another  of  his  wards,  John  B. 
Atkinson. 

The  appellants,  Barnum  and  Billups,  ob- 
tained leave  of  the  court  on  the  12th  day  of 
April,  1853,  to  file  their  answer;  and  in 
that  answer,  they  set  up  the  following  de- 
fences: that  the  ward's  estate  was  not 

404  liable;  that    the  *claim    was    by    in- 
tendment of  law   against   the   guard- 
ian ;  that  his  credit  and  liability  had  been 
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accepted  in  discharge  of  his  ward's  estate ; 
that  plaintiff's  acceptance  of  the  guardian's 
notes,  and  receipts  of  the  accounts,  on 
which  they  were  based,  already  credited  in 
the  settlement  of  his  guardian  accounts, 
acquitted  the  ward's  estate  and  the  re- 
spondents of  all  further  liability  therefor, 
and  ousted  the  plaintiff  of  any  recourse 
against  the  trust  funds  ita  the  hands  of  the 
court  for  the  payment  and  indemnity  of 
said  guardian's  creditors  and  securities; 
and  that  on  the  ground  of  equal  equities 
and  a  special  lien  under  said  trust  deeds, 
the  plaintiff  should  lose  her  debt  rather  than 
devolve  it  upon  the  respondents. 

There  was  no  exception  taken  to  the  com- 
missioner's report.  The  cause  was  finally 
heard  on  the  12th  day  of  October,  1858.  In 
the  meantime  Mrs.  Frost  had  died.  The 
cause  was  then  revived  in  the  name  of  E^d- 
ward  Sale,  her  personal  representative ;  the 
commissioner's  report  confirmed;  and  ^ ^de- 
cree rendered  in  favor  of  the  appellee  for 
the  sum  reported  by  the  commissioner,  first 
against  Litchfield's  administrator,  and  then 
against  appellants  Barnum,  Billups  and 
Diggs'  administrator." 

I  presume  no  question  can  be  made  of 
the  jurisdiction  of  equity  in  this  case.  The 
liability  of  the  ward's  estate,  if  it  exist  at 
all,  can  only  be  asserted  in  a  court  of  chan- 
cery. This  court  has,  for  a  long  course  of 
years,  reckoned  among  the  subjects  of  its 
original  jurisdiction,  the  care  of  infants 
and  the  protection  of  their  rights  and 
estates.  Guardians  are  but  the  ministers 
and  agents  of  these  courts  in  the  adminis- 
tration of  these  functions ;  and  are  subject 
to  their  instructions,  in  the  use  of  the 
profits  or  capital  of  the  estate  of  their 
wards.  While  the  common  law  admits  of  a 
suit  against  an  infant  for  necessaries,  it  is 
the  peculiar  province  of  a.  court  of  equity 
to  give  relief  to  a  creditor  as  against 
406  the  estate  of  such  infant.  *So  far, 
then,  as  this  bill  seeks  a  discovery  of 
the  infant's  income,  a  settlement  of  the 
guardian's  accounts,  and  a  satisfaction  of 
the  plaintiff's  claim  out  of  the  ward's 
estate,  for  which  the  guardian's  securities 
are  responsible,  it  is  peculiarly  and  exclu- 
sively a  case  of  equitable  resort;  nor  has 
any  question  on  this  head  been  raised  by 
demttrrer  to  the  bill  or  otherwise. 

At  common  law,  a  contract  of  the  guard- 
ian is  deemed  personal,  and  the  liability 
cannot  be  shifted  to  the  infant.  Thus, 
where  necessaries  were  furnished  by  per- 
mission of  the  guardian  and  charged  to 
him,  although  the  credit  was  given  on  the 
ward's  estate,  the  infant  was  not  personally 
liable ;  but  had  the  guardian  taken  credit 
for  the  account  in  his  settlement,  it  might 
be  otherwise.  Simms  v.  Norris  A  Co.,  5 
Alab.  R.  42. 

But  where  there  is  no  ground  to  assert  or 
imply  a  personal  coirtract  of  the  guardian, 
and  where  the  credit  and  reliance  rest  ex- 
clusively on  the  ward's  estate,  there  is  no 
reason  or  policy  of  the  law  that  would  for- 
bid the  assertion  in  a  court  of  equity  of 
such   a   claim   upon  the  ward's  estate  in  a 


course  of  administration  and  settlement  in 
such  a  forum. 

The  first  inquiry,  then,  that  arises  in 
this  case,  is  as  to  the  nature  of  the  agree- 
ment and  understanding  between  the  par- 
ties as  to  the  support  and  charges  of  this 
infant.  Did  J^arkin  Litchfield  bind  or  in- 
tend to  bind  himself  personally  for  his  ward 
in  this  respect?  Did  Mrs.  Frost  accept  such 
personal  contract  of  the  guardian  in  lieu  of 
all  claim  on  the  infant's  estate?  Both  of 
these  questions  must  be  answered  in  the 
negative,  upon  the  pleadings  and  evidence 
in  this  cause.  The  bill  sets  up  the  guard- 
ian's undertaking  to  pay  out  of  the  profits 
of  the  ward's  estate;  the  bonds  of  the 
guardian  in  terms  repel  the  theory  of  his 
personal  liability,  because  they  recite  that 
they  are  for  the  board  of  the  ward  or 

406  for  the  settlement  *of  ward's  accounts, 
and  are  signed  by  him  as  guardian ; 

and  finally,  the  testimony  establishes  the 
undertaking  of  the  guardian  at  the  time  of 
executing  his  several  bonds  aforesaid,  that 
**as  soon  as  he  could  collect  the  funds  of 
the  estate,  he  would  settle  them." 

The  guardian  rejects  the  idea  of  personal 
accountability ;  the  custodian  of  the  ward 
neither  invites  nor  insists  on  it;  but  by 
mutual  agreement  they  both  refer  the  liqui- 
dation of  the  accounts  for  maintenance  to 
the  ward's  income.  Mrs.  Frost  had  been, 
doubtless,  advised  that  her  accounts  could 
not  be  permitted  to  encroach  on  the  capital, 
but  must  be  satisfied  out  of  the  profits  of 
the  ward's  estate :  hence,  she  is  put  off  by 
the.  guardian  on  the  pretext  of  his  not  col- 
lecting the  annual  revenues;  and  consist- 
ently looks  to  that  source  for  payment. 
Perhaps  she  might  have  enforced  a  personal 
liability  on  these  bonds  against  the  guard- 
ian at  law,  where  his  addition  would  be 
treated  as  a  mere  **descriptio  personae," 
especially  if  the  bonds  stood  alone,  without 
the  opposing  proofs:  but  it  is  otherwise  in 
equity,  which  regards  the  substance  rather 
than  the  form,  and  explores  the  acts  of  the 
parties  to  give  effect  to  their  intentions. 
,  I  might  cite  many  analogous  cases  to 
show  that  the  liquidation  by  bond  of  an 
agent  or  trustee  should  not  be  allowed  to 
extinguish  the  primary  demand  against  the 
principal  or  the  trust,  where  such  clearly 
existed,  upon  equitable  principles.  Thus, 
where  a  saw  gin  had  been  sold  to  a  hus- 
band, who  was  the  ostensible  owner  of  the 
plantation  on  which  it  was  operated ;  credit 
given  to  him  and  his  note  taken  therefor, 
sued  on  and  prosecuted  to  insolvency;  but 
when  it  was  afterwards  ascertained  that  the 
husband  was  only  the  manager,  and  the 
estate  belonged  separately  to  the  wife, 
the  trust  estate  was  held  liable  for  the  debt. 
Cater  v.  Bveleigh,  4  Dess.  R.  19.  So, 
again,  a  trust  estate    was   held  liable 

407  for  supplies,  *though  charged  person- 
ally   to    the    husband,    and   his   note 

taken  therefor.  James  v.  Mayrant,  4  Dess. 
R.  591.  In  the  case  of  Douglass  v.  Fraser, 
2  McCord  Ch.  R.  105,  testator's  estate  was 
held  liable  for  testator's  and  executor's 
dealings  for  benefit   of  his  estate,  although 
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executor  gave  his  note  for  both  accounts; 
and  it  was  said,  *Hhe  mere  circumstance  of 
the  executor  having  liquidated  the  demand 
cannot  exempt  the  estate  from  the  payment 
of  a  debt  otherwise  chargeable  upon  it." 
But  where  the  trustee's  note  was  received 
as  an  investment  upon  interest,  it  was  con- 
sidered, as  to  the  trust  estate,  a  complete 
payment  and  discharge.  Pettebone  et  al. 
V.  James,  25  Miss.  R.  495.  In  view  of  these 
authorities,  I  cannot  see  how  it  can  be 
successfully  contended  that  the  giving  of 
these  notes  by  the  guardian,  under  the  cir- 
cumstances, can  be  held  to  extinguish  the 
appellee's  claim  upon  the  infant's  estate, 
if  such  claim  is  properly  cognizable  in 
equity. 

Now,  the  question  arises,  to  whom  are 
those  who  support  minors,  to  look  for  the 
payment  of  their  charges?  Certainly  not 
to  the  guardian  in  the  absence  of  express 
contract.  By  virtue  of  his  office  as  guard- 
ian, he  incurs  no  personal  liability'  to  any 
one  for  their  support  and  maintenance.  But 
clearly  the  remedy  for  those  who  furnish 
necessaries  to  minors  under  guardianship 
having  property,  is  against  their  estate  in 
the  hands  of  the  guardian,  and  not  against 
the  guardian  personally,  unless  he  enters 
into  a  contract  on  which  he  can  be  held 
liable  individually.  Spring  v.  Woodworth, 
4  Allen's  R.  326.  A  person  furnishing 
necessaries  to  a  Ward  cannot  recover,  in 
action  of  assumpsit,  of  guardian  as  upon 
an  implied  assumpsit  for  maintenance  and 
support.  The  only  remedy  against  the 
guardian  who  neglects  his  duty  'in  dis- 
charging the  proper  debts  of  the  ward,  or 
claims  for  necessaries  furnished  for  the 
ward,  is  an  action  on  the  probate 
408  bond.  *Cole  v.  Baton,  8  Cush.  R. 
587.  The  condition  of  such  bond  in 
Massachusetts  (Rev.  Stat.  ch.  79,  i  10)  is 
fourfold — 1.  to  make  and  return  a  true  in- 
ventory; 2.  to  dispose  of  and  manage,  Ac, 
and  faithfully  discharge  his  trust  in  rela- 
tion thereto  and  to  the  custody,  education 
and  maintenance  of  the  ward ;  3.  to  render 
an  account  on  oath  in  one  year  and  when 
required ;  and  4.  at  the  expiration  of  his 
trust  to  settle  his  accounts  and  pay  over 
and  deliver,  &c. 

Our  present  law,  as  well  as  the  act  of 
1819,  under  which  Litchfield  qualified  and 
gave  bond,  prescribes  the  condition  to  be 
for  *Hhe  faithful  execution  of  his  office." 
This  is  as  comprehensive,  doubtless,  as  the 
Massachusetts  statute,  and  as  clearly  em- 
braces the  duty  of  the  guardian  to  pay  the 
debts  out  of  the  property  of  the  ward  as  far 
as  the  assets  will  suffice ;  so  that  to  the  ex- 
tent of  those  assets,  a  failure  to  pay  the 
debts  is  a  violation  of  his  duty,  and  of 
course  a  breach  of  the  condition  of  the  bond, 
as  was  decided  in  the  case  of  Conant  v. 
Kendall,  21  Pick.  R.  36.  Therefore,  if 
Litchfield's  bond  had  been  legally  condi- 
tioned, Mrs.  Frost  might  have  sued  directly 
on  his  official  bond,  assigning  as  a  breach 
his  failure  to  pay  her  debt,  although  the 
ward's  income  was  sufficient  for  the  pur- 
pose. 


But  the  condition  of  Litchfield's  bond  is 
not  for  *  *the  faithful  execution  of  his  office,  •' 
as  prescribed  by  law.  But  it  is  not,  there- 
fore, void  except  as  to  any  condition  im- 
posed beyond  what  the  law  requires,  and  it 
is  good  so  far  as  it  is  in  conformity  with 
the  act ;  as  was  decided  in  the  case  of  Pratt 
V.  Wright  et  als.,  13  Gratt.  175.  In  that 
case,  the  condition  of  the  guardian's  bond 
was  identical  with  the  condition  of  Litch- 
field's first  bond:  it  follows  a  very  ancient 
form  under  the  act  of  1748  directing  the 
courts  to  "take  good  security  of  all  guard- 
ians by  them  appointed  for  the  estates 

409  of  the   orphans  to  them  'respectively 
committed. ' '     It  was  held  in  that  case, 

that  the  condition  to  indemnify  the  justices, 
was  void ;  but  that  the  condition  to  pay 
over  and  deliver  all  such  estate  as  shall 
hereafter  appear  to  be  due  to  the  wards 
when  they  attain  lawful  age,  or  when 
thereto  required,  was  good,  and  bound  the 
obligors  to  that  extent,  although  it  com- 
prised only  a  part  of  the  duty  of  the  guard- 
ian, and  was  not  as  extensive  as  the  statnte 
requires.  It  is  also  material  to  remark  that 
it  was  also  held  in  this  case  that  "the  right 
to  sue  at  law  on  the  bond  was  not  in  ex- 
clusion of  the  jurisdiction  of  chancery  to 
hold  the  guardian  to  an  account,  and  his 
securities  with  him,  to  the  payment  of  any 
balance  found  due  to  his  ward." 

Litchfield's  securities  cannot  be  held  lia- 
ble beyond  the  scope  of  their  express  under- 
taking; and  that  was  to  "pay  and  deliver 
unto  the  said  orphans  all  the  estate  due 
them  from  said  guardian,  when  thereto  re- 
quired," Ac.  Now  the  amount  due  them  is 
clearly  what  remains  after  the  payment  of 
the  debts  and  expenses  properly  chargeable 
against  the  wards.  Let  us  suppose  that 
Mary  Atkinson  had  proceeded  against  her 
guardian  and  his  securities  for  an  account 
of  the  guardianship,  and  a  decree  for  her 
share ;  would  it  not  be  competent  for  her  to 
allege  that  charges  against  her  were  out- 
standing and  unpaid  by  her  guardian,  and 
should  be  provided  for  by  the  account  and 
decree  designed  to  ascertain  and  adjudge 
her  dues?  The  securities  could  not  object, 
because  if  such  outstanding  debts  were  dis- 
carded from  the  guardian's  accounts  the 
balance  in  favor  of  the  ward  would  be  en- 
larged to  that  extent ;  and  it  would  be  im- 
material to  them  whether  to  that  amount 
they  paid  creditors  or  the  ward.  Why  may 
not  the  creditor  of  the  ward  be  subrogated 
to  the  ward  in  such  case,  and  be  entertained 
in  a  court  of  chancery  upon  an  independent 
bill  against  the  guardian  and  his  securities 
preferring  claims  against  the  ward's 

410  estate,  and  asking  *for  their  payment 
out  of  it,  before  the  balance  be  ad- 
judged to  the  ward?  In  like  manner  the 
securities  cannot  be  prejudiced,  because  to 
the  extent  of  the  decree  against  them  for 
the  creditor's  demand;  the  balance  in  favor 
of  the  ward  is  abridged ;  and  vice  versa,  so 
far  as  released  from  the  creditor  their  lia- 
bility to  the  ward  is  -enhanced.  It  is  ad- 
mitted by  the  respondents  in  this  case,  that 
they  have  got  the  benefit  on  the  settlement 
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of  the  guardian  accounts  of  the  receipts 
given  by  the  complainant  to  the  guardian. 
Nevertheless,  it  is  proven  that  these  re- 
ceipts were  nominal  rather  than  real ;  and 
that  it  at  least  savored  of  a  fraud,  if  it  was 
not  a  fraud,  to  allow  the  insolvent  and 
derelict  guardian  to  avail  of  these  fictitious 
credits  to  shield  himself  and  his  securities 
from  proper  accountability.  Whether  these 
credits  were  allowed  the  guardian,  after 
they  were  distinctly  challenged  by  the 
plaintiff's  bill  in  1845,  does  not  appear  here, 
though  it  doubtless  did  to  the  court  below, 
before  whom  the  guardian  accounts  were 
settled  in  the  case  of  John  B.  Atkinson  v. 
Litchfield,  mentioned  in  the  commissioner's 
report.  The  bill  charges  that  there  had 
been  no  settlement  of  the  guardian  account ; 
and  it  is  in  the  answer  only,  filed  on  the 
12th  April  1853,  we  are  for  the  first  time 
informed  that  these  credits  had  been  given 
for  the  complainant's  receipts ;  so  that  it  is 
probable  the  guardian  and  these  securities 
availed  of  these  nominal  and  apparent 
credits  with  the  full  knowledge  that  they 
were  not  truly  allowable.  Surely,  it  would 
be  inequitable  to  admit  this  relief  of  the 
securities  as  against  the  larger  balance, 
which  would  be  found  against  them,  if  these 
credits  were  disallowed ;  and  would  be  wholly 
without  injury  to  them,  to  subrogate  the 
ward's  creditor  to  the  rights  of  the  ward, 
who  can  only  be  entitled  in  equity  to  receive 
the  fund  due  her  after  the  discharge  of  the 
rightful  liabilities  attached  to  it. 

From  this  view  of  the  cause,  I  con- 
411  elude  that  the  remedy  *of  Mrs.  Frost 
was  not  against  the  guardian  person- 
ally; but  against  the  ward's  estate  in  his 
hands;  that  she  could  only  pursue  it  in  a 
court  of  chancery  against  the  ward's  in- 
come; that  inasmuch  as  the  ward's  eventual 
share  can  only  be  ascertained  after  the 
allowance  of  all  rightful  charges,  it  was 
the  right  of  the  ward,  and  by  substitution, 
of  the  ward's  creditor,  to  demand  of  the 
obligors  in  the  guardian's  official  bond  the 
discharge  of  the  ward's  estate  of  its  liabil- 
ities, legal  or  equitable;  and  that  in  this 
way  no  injury  can  result  to  the  securities, 
while  a  meritorious  demand  upon  the  ward's 
estate  is  satisfied  by  them. 

For  these  reasons,  I  am  of  opinion  to 
af&rm  the  decree. 

JOYNES,  J.  As  this  is  a  case  of  the  first 
impression,  and  as  the  court  is  divided  in 
opinion,  I  propose  to  state  briefly  the 
grounds  upon  which  I  have  come  to  the 
conclusion  that  the  decree  of  the  Circuit 
court  ought  to  be  affirmed.  It  is  well  set- 
tled that  an  infant  who  is  supplied  with 
necessaries  by  his  parent  or  guardian  can- 
not incur  a  personal  liability  to  pay  for 
articles  supplied  to  him,  though  such  as 
would,  under  other  circumstances,  fall  under 
the  description  of  necessaries.  For  the  in- 
fant being  already  supplied  by  the  parent 
or  guardian,  the  articles  are  not  necessaries. 
But  this  case  involves  no  question  as  to  the 
personal  liability  of  the  infant. 

Laying  out  of   view  for  the  present,  the 


bonds  which  Mrs.  Frost  subsequently  took 
from  the  guardian,  let  us  inquire  what  was 
the  legal  effect  of  the  contract  which  the 
guardian  made  with  her  for  the  maintenance 
of  his  ward.  We  do  not  know  the  precise 
terms  of  that  contract,  nor  whether  there 
was  any  special  or  formal  contract  at  all. 
But  it  may  be  assumed  that  the  guardian 
entered  into  a  contract,  express  or  implied, 
which  bound  him  personally  to  pay  for  the 
maintenance  of  his  ward.  This  contract 
imposed   no  personal   liability  on  the 

412  ward,  and  an  ^execution  founded  upon 
it  could  not  be  levied  on  the  property 

of  the  ward.  This  has  been  held  in  nu- 
merous cases.  Bac.  Abr.  Infancy  and  Age, 
1;  5  Miss.  R.  299;  6  Id.  58;  5  Alab.  R.  42; 
4  Watts  &  Serg.  R.  118;  2  Strobh.  R.  2. 
See  also,  2  Conn.  R.  386 ;  11  N.  Hamp.  R. 
51;  1  Hill  S.  C.  R.  279;  6  Watts  &  Serg.  R. 
82;  1  Bailey's  R.  344;  4  Allen's  R.  326. 

It  is  contended  on  the  part  of  the  appel- 
lants, that  a  contract  by  a  guardian  to  pay 
for  maintenance  furnished  to  his  ward, 
gives  to  the  person  with  whom  it  is  made 
only  a  right  to  enforce  this  personal  liabil- 
ity of  the  guardian,  and  gives  him  no 
claim,  at  law  or  in  equity,  agains  the  estate 
of  the  ward,  except  such  as  he '  may  make 
by  substitution  to  the  right  of  the  guardian 
to  apply  the  profits  of  the  ward's  estate  to 
the  payment  of  the  debt. 

According  to  this  view,  the  right  of  the 
guardian  to  apply  the  profits  of  his  ward's 
estate  to  pay  the  expenses  of  his  mainte- 
nance, is  nothing  more  than  a  privilege  to 
the  guardian,  for  his  own  benefit  only.  He 
is  regarded  as  under  no  obligation  to  do  so, 
because  if  he  is  under  such  an  obligation, 
the  person  furnishing  the  maintenance 
would  have  a  right  to  claim  its  fulfillment 
for  his  benefit.  It  follows  also  from  this 
veiw,  that  where  the  profits  of  the  ward's 
estate  have  been  wasted  by  the  guardian, 
his  securities  cannot  be  made  liable  to  the 
person    who    furnished    the    maintenance. 

For  as  the  guardian  himself  could  make 
no  claim  against  his  securities,  the  creditor 
claiming  by  substitution  to  him  and  stand- 
ing in  his  shoes,  would  be  equally  unable 
to  do  so. 

I  do  not  concur  in  this  view  of  the  rights 
of  the  parties.  It  seems  to  me  that  the  law 
places  the  guardian  under  an  obligation  to 
provide  for  the  maintenance  of  his  ward 
out  of  the  profits  of  his  ward's  estate ;  and 
that  a  person  who  furnishes  maintenance 
to  the  ward  under  a  contract  with  the 
guardian,  but  who   does   not  give  ex- 

413  elusive    credit  to  *the  guardian,    has 
a  right,  which  a   court  of  equity  will 

recognize,  to  have  those  profits  so  applied 
for  his  benefit.  The  creditor  in  such  a 
case,  in  addition  to  his  claim  at  law  against 
the  guardian,  upon  his  personal  contract, 
has  a  direct  and  original  claim  in  equity, 
and  not  merelv  a  claim  by  substitution  to  the 
guardian,  to  be  paid  out  of  the  profits  of 
the  ward's  estate. 

The  cases  referred  to  above  were,  all  of 
them,  actions  at  law.  They  determine  that, 
at  law,  the  contract  of  the  guardian  to  pay 
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for  the  maintenance  of  the  ward,  binds  him 
and  him  alone ;  but  they  do  not  affect  the 
question  of  the  right  of  the  party  who  fur- 
nishes the  maintenance  to  claim  payment  of 
his  debt,  in  equity,  out  of  the  profits  of  the 
ward's  estate.  This  right  seems  to  me  to 
result  from  the  general  doctrines  of  equity 
in  reference  to  infants.  Where  an  infant, 
with  no  father  living,  has  estate  yielding 
profits,  the  policy  of  the  law  is  that  these 
profits  shall  defray  the  expense  of  his  main- 
tenance. This  principle  is  applied  accord- 
ing to  the  circumstances  of  the  particular 
case,  so  as  to  promote  the  welfare  of  the 
infant,  and  to  compensate  those  who  supply 
his  wants.  Accordingly,  the  profits  will 
be  applied  to  provide  for  future  mainte- 
nance, and  when  justice  requires  it,  they 
will  be  applied  to  pay  for  past  maintenance. 
If  the  infant  has  a  guardian,  the  guardian 
may,  if  he  chooses,  incur  a  personal  liabil- 
ity by  contract,  express  or  implied,  to  pay 
for  the  maintenance.  The  guardian  may, 
in  such  a  case,  apply  the  profits  to  the  pay- 
ment of  the  debt  in  the  first  instance,  or  he 
may  apply  them  to  reimburse  himself  after 
he  has  paid  the  debt  out  of  his  own  pocket. 
If  he  does  neither,  or  if  he  refuses,  as  he 
may,  to  incur  a  personal  liability,  I  appre- 
hend that  the  person  who  supplies  the 
maintenance  still  has  his  claim  against  the 
profits  of  the  ward's  estate.  If  the  guard- 
ian dies,  or  resigns,  or  is  removed  from 
his  office,  and  so  does  not  receive  the 
414  *profits  which  should  pay  the  debt, 
the  court  will  see  that  they  are  ap- 
plied, though  received  by  his  successor, 
either  to  his  reimbursement  or  to  the  satis- 
faction of  the  creditor,  according  to  the  cir- 
cumstances of  the  case.  And  so  if  the 
guardian  wastes  the  fund  and  becomes  in- 
solvent, it  seems  to  me  that  the  law  will 
carry  out  its  policy  and  secure  the  ends  of 
justice,  by  holding  his  securities  responsible 
to  the  creditor  for  his  breach  of  duty,  in 
failing  to  apply  the  profits  of  the  ward's 
estate,  to  his  maintenance,  if  the  condition 
of  their  bond  covers  that  duty. 

The  liability  of  the  profits  of  an  infant's 
estate  to  pay  the  expenses  of  his  mainte- 
nance has  long  been  recognized  by  statute 
in  this  state.  And  the  present  Code,  em- 
bodying the  substance  of  former  laws  on 
this  subject,  expressly  recognizes  the  obli- 
gation of  the  guardian  to  apply  the  profits 
of  the  ward's  estate  to  his  maintenance.  It 
provides  that  the  guardian  ^^ shall  have  the 
custody  of  the  ward,  and  the  possession, 
care  and  management  of  his  estate,  and  out 
of  the  proceeds  of  such  estate  shall  provide 
for  his  maintenance  and  education."  Code 
of  1849,  ch.  127,  {  7. 

Thus  it  seems  to  me  that  the  law  recog- 
nizes an  original  liability  on  the  profits  of  a 
ward's  estate  to  defray  the  expenses  of  his 
maintenance,  and  an  obligation  on  the 
guardian  to  apply  them  to  that  object,  the 
benefit  of  which  may  be  claimed  by  a  per- 
son who  furnishes  maintenance  to  the  ward 
without  relying  exclusively  on  the  credit  of 
the  guardian.  Indeed  the  law  itself  is  the 
real    guardian  of  the   infant.     The    person 


who  is  denominated  guardian  is  only  the 
agent  and  instrument  of  the  law,  deputed, 
from  necessity,  to  carry  out  the  principles 
and  policy  established  by  it  for  the  care  and 
protection  of  the  infant  and  his  property. 
And  this  being  so,  the  law  will  not  suffer 
its  policy  to  be  defeated  by  any  act  or  de- 
fault of  its  instrument. 

415  *This  view  of  the  subject,  which  it 
appears  to  me  to  result  from  the  gen- 
eral principles  and  policy  of  the  law,  is 
necessary  for  the  welfare  of  the  infant,  and 
the  only  one  that  would  be  just  and  conven- 
ient in  practice.  If  the  guardian  alone  is 
responsible  to  the  person  who  furnishes  the 
maintenance,  see  how  it  would  work  in 
practice.  The  guardian  must,  in  every 
case,  pledge  his  own  credit,  or  pay  his 
money  in  advance,  or  the  person  who  main- 
tains the  ward  will  have  no  securitv.  If 
the  guardian  has  neither  money  nor  credit 
to  advance,  or  if  he  refuses  to  incur  a  per- 
sonal liability,  how  is  the  infant  to  be 
maintained?  Some  benevolent  friend  may 
be  sometimes  found,  willing  to  '^take  the 
chances"  of  getting  paid,  but  the  infant 
will  not  always  be  so  fortunate.  Thus  se- 
rious inconvenience  and  injury  to  infants 
might  be  the  consequence  of  such  a  doc- 
trine. On  the  other  hand,  if  the  profits  of 
the  ward's  estate  are  held  to  be  directly 
liable  to  the  creditor,  his  debt  will  be  secnie 
in  every  case,  whether  the  guardian  is 
honest  or  dishonest,  solvent  or  insolvent, 
and  the  infant's  estate,  if  it  yields  enough 
for  the  purpose,  will  always  ensure  the 
supply  of  his  wants. 

No  injustice  can  result  from  the  doctrine 
which  I  maintain.  It  will  hold  securities 
liable  for  what  came  to  the  hands  of  the 
guardian,  but  for  no  more.  Justice  will  be 
done  to  the  person  who  furnishes  the  infant 
with  maintenance,  by  paying  his  debt,  and 
no- injustice  will  be  done  to  the  infant,  who 
will  only  pay  for  what  he  gets,  and  out  of 
the  fund  especially  appropriated  by  law  to 
the  purpose.  The  gross  injustice  of  the 
other  doctrine  is  well  illustrated  by  the 
present  case.  If  that  doctrine  should  pre- 
vail, the  person  who  maintained  the  in- 
fant would  not  get  a  dollar,  though  the 
infant's  income  was  ample,  and  the  se- 
curities would  escape  liability  by  sinking, 
in  the  hands  of  the  guardian,  an  amonnt 
of  profits  equal   to   the  debt  due  for 

416  *the    maintenance.      This    would   be 
done  by  means  of  a  credit   given  to 

the  guardian  for  money  which  has  not  been 
paid  and  never  can  be,  because  he  was  in- 
solvent and  dead  before  the  date  of  the  de- 
cree. The  effect  would  be  to  render  the 
guardian's  bond  of  no  avail,  to  the  extent 
that  he  has  wasted  the  fund,  and  for  the 
very  reason  that  he  has  wasted  it,  though 
the  wasting  of  the  fund  is  the  exigency  for 
which  such  a  bond  is  intended  to  provide. 

It  has  been  contended  on  behalf  of  the 
appellants  that  it  would  operate  as  a  fraud 
upon  them  if  they  should  be  held  liable  in 
this  case  after  the  guardian  has  obtained 
credit  in  the  settlement  of  his  accounts  for 
the   amount  of  Mrs.  Frost's  claim.     So  far 


3% 


17  OR  ATT. 


Barnum  &  ALS.  V.  Frost's  Adm'r  A  als. 


417,  418,  410 


irom  this  being  true,  it  would  operate  as  a 
fraud  upon  Mrs.  Frost  to  allow  the  securi- 
ties to  escape  liability  on  the  ground  that 
this  credit  has  been  allowed.  Thej  were 
made  parties  by  the  amended  bill  filed  in 
1845,  at  which  time  the  guardian  accounts 
had  not  been  settled.  These  accounts 
were  subsequently  settled  in  a  suit  to 
which  Mrs.  Frost  was  no  party.  The  se- 
curities knew,  therefore,  when  this  credit 
was  given  and  when  they  relied  upon  it  in 
their  answer  in  1853,  that  the  money  for 
which  it  was  given  had  never  been  paid, 
and  never  would  be,  as  the  guardian  was 
insolvent. 

The  principles  I  have  been  considering 
apply  to  the  case  of  Mrs.  Frost.  There  is 
nothing  to  show  that  she  agreed  oi  intended 
to  rely  exclusively  upon  the  personal  liabil- 
ity of  the  guardian.  On  the  contrary,  the 
bill  which  was  taken  for  confessed  by  the 
guardian  and  the  securities,  alleges  ex- 
pressly that  the  guardian  promised  to  pay 
her  out  of  the  profits  of  the  ward's  estate ; 
and  she  seems,  from  first  to  last,  to  have 
looked  to  these  profits  as  the  fund  from 
which  she  was  to  receive  payment,  through 
the  guardian.  Her  claim  to  subject  the 
profits  of  the  ward's  estate  to  the  payment 
of  her  debt  rests,  therefore,  not  merely  on 
the  general  grounds  already  dis- 
417  cussed,  but  *on  the  additional  ground 
also  of  an  express  agreement  of  the 
guardian  to  apply  them  to  that  object. 

I  have  thus  far  laid  out  of  view  the  bonds 
which  Mrs.  Frost  received  from  the  guard- 
ian after  the  several  accounts  fell  due. 
It  remains  to  inquire  whether  her  claim 
against  the  profits  of  the  ward's  estate  was 
destroyed  by  the  acceptance  of  those  bonds. 

It  is  clear  that  those  bonds,  supposing 
that  they  bound  the  guardian  personally, 
did  not  operate  as  a  merger  of  this  claim, 
which  was  collateral  to  the  personal  con- 
tract of  the  guardian.  The  taking  of  these 
bonds  could  only  affect  Mrs.  Frost's  claim 
against  the  profits  of  the  ward's  estate,  if 
at  all,  in  case  she  agreed  to  relinquish  that 
claim  and  to  accept  the  bonds  in  satisfac- 
tion. That  she  had  no  intention  to  do  so, 
is  apparent  from  the  form  of  the  bonds, 
and  from  the  proof  as  to  what  passed  when 
they  were  executed.  The  receipts  given 
upon  the  accounts  at  the  same  time,  im- 
ported, as  stated  in  the  bill,  that  they  were 
settled  by  bonds.  The  bill  was  taken  for 
confessed,  while  this  allegation,  if  not  true, 
could  have  been  disproved  by  the  defend- 
ants by  the  production  of  the  receipts 
themselves. 

I  have  thus  far  been  considering  the  claim 
of  Mrs.  Frost  against  the  profits  of  the 
ward's  estate,  as  between  her  and  the  guard- 
ian. I  come  now  to  consider  the  case  in 
respect  to  the  securities,  who  can,  of  course, 
only  be  held  liable  on  their  bond.  If  the 
bond  had  been  in  the  form  provided  by  law, 
that  is  to  say,  with  condition  that  the 
guardian  would  faithfully  execute  his  ofiice, 
the  failure  of  the  guardian  to  apply  the 
profits  of  the  ward's  estate  to  her  mainte- 
nance, would  have  been  a  breach  of  the  con- 


dition, for  which  Mrs.  Frost,  as  the  party 
injured,  would  have  been  entitled  to  sue. 
And  a  court  of  equity  would  have  had  juris- 
diction of  the  suit,  because  of  the  necessity 
of  taking  an  account  of  the  profits  of 

418  the  *ward'8  estate   applicable   to   the 
payment  of  the  debt,  and  also  because 

the  right  to  subject  the  profits,  upon  the 
failure  of  the  guardian  to  pay  the  debt  is 
only  an  equitable  right.  But  the  condition 
of  this  bond  is  different.  It  is  to  pay  the 
ward  what  shall  be  found  due  to  her,  and 
to  indemnify  the  justices. 

The  ward  was  entitled  to  recover  on  this 
bond  the  whole  amount  of  the  profits  which 
had  accrued  upon  his  estate  during  the 
guardianship,  less  such  part  thereof  as  had 
been  properly  paid  away  by  the  guardian, 
and  such  other  part  as  he  had  a  right  to 
retain.  But  the  guardian  had  no  right  to  re- 
tain the  amount  of  Mrs.  Frost's  debt,  which 
he  had  not  paid  and  was  unable  to  pay.  To 
allow  him  to  do  so,  would  be  to  enable  him 
to  make  a  profit  to  that  extent  by  his  de- 
fault, and  to  discharge  his  securities  for  an 
amount  never  paid  to  any  body.  All  that 
he  or  they  could  make  any  claim  to  would 
be  that  the  debt  to  Mrs.  Frost  should  be  paid 
so  as  to  release  him  from  his  personal  lia- 
bility for  it.  Besides,  as  Mrs.  Frost's  claim 
was  against  the  profits  of  the  ward's  estate 
generally,  in  whatever  hands  they  might  be, 
she  would  be  entitled  to  follow  and  to  sub- 
ject any  profits  which  the  ward  might  re- 
cover from  the  guardian.  The  ward  had  a 
right,  therefore,  in  order  to  release  the 
profits  in  her  hands  from  the  claim,  to  de- 
mand that  the  profits  properly  applicable  to 
it  should  be  applied  to  it  by  the  guardian, 
or  paid  to  her  that  she  might  so  apply  them. 
Inasmuch,  therefore,  as  the  ward  would 
have  been  entitled  to  recover  these  profits 
from  the  guardian  and  his  securities,  and 
as  they  would  have  been  liable  when  recov- 
ered, to  the  payment  of  Mrs.  Frost's  claim, 
she  had  a  right  in  equity  to  be  substituted 
to  the  ward,  and  to  enforce  payment  of  her 
debt,  to  the  extent  of  those  profits,  from 
the  guardian  and  his  securities. 

That  the  bonds  taken  by  Mrs.  Frost  from 
the  guardian  did  not  affect  her  right  to  sue 
upon  the  guardian's  oflBcial  bond,  see  Ham- 
lin's adm'r  v.  Atkinson,  6  Rand.  574. 

419  ♦MONCURE,    P.     An    infant    can 
make   no  contract   binding  in  law  or 

equity  except  for  necessaries,  and  when  he 
makes  a  binding  contract  for  necessaries, 
he  is  liable  to  be  sued  thereon  at  law,  as  if 
he  were  sui  juris.  His  disability  is  in- 
tended for  his  benefit,  and  does  not,  when 
his  interest  requires  that  it  should  not 
exist.  When  it  does  not  exist,  there  is  of 
course  no  difference  in  this  respect  between 
him  and  any  other  person.  His  obligation 
is  upon  his  person,  and  not  by  lien  or  quasi 
lien  upon  his  estate,  as  in  the  case  of  a 
married  woman  having  a  separate  estate 
with  a  right  to  charge  it  by  her  contracts. 
The  separate  estate  is  a  creature  of  equity, 
and  charges  upon  it  can  be  enforced  only 
in  equity.  The  legal  entity  of  a  married 
woman  is  merged  in  that  of  her  husband, 
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and  the  instances  are  extremely  rare  in 
which  she  can  be  sued  alone  at  law.  The 
general  rule  and  exception  thereto  in  re- 
gard to  the  disability  of  infants,  are  both 
well  established  at  law. 

An  infant  can  make  no  binding  contract 
even  for  necessaries,  when  he  is  amply  sup- 
plied therewith  from  other  sources,  and 
that  fact  is  known  to  the  person  with  whom 
he  makes  such  contract.  It  is  only  in  case 
of  necessity,  or  a  supposed  necessity,  to 
prevent  his  starvation  or  suffering,  that  he 
is  competent  to  make  a  contract.  He  is 
not  so  competent  when  he  has  an  ample 
estate  in  the  hands  of  a  guardian,  whose 
duty  it  is  to  apply  the  profits  which  are 
sufficient  for  the  purpose,  to  the  support  of 
the  infant,  and  who  is  ready  and  willing  to 
perform  that  duty.  A  person  who  deals  with 
a  guardian  on  credit  for  necessaries  fur- 
nished the  ward,  deals  on  the  credit  of  the 
guardian,  and  not  of  the  ward  or  the  ward's 
estate.  A  contract  by  a  person  as  guard- 
ian, is  nothing  more  than  a  personal  con- 
tract binding  upon  him.  Persons  who 
make  such  a  contract  with   him   may,    and 

no  doubt  generally  do,  look  to  the  estate 
420      of  the  ward  as  the  source  from  *which 

the  means  of  satisfaction  are  to  be 
derived.  But  they  are  to  be  so  derived  by 
the  agency  of  the  guardian,  and  not  by  any 
direct  claim  to  be  asserted  in  law  or  equity 
by  the  creditors.  A  judgment  cannot  be 
rendered  against  a  guardian  for  money  to 
be  levied  of  the  estate  of  the  ward,  as  in  the 
case  of  a  judgment  against  an  executor  de 
bonis  testa  tori  s.  Jj^ven  a  promise  by  a 
guardian  to  pay  money  out  of  the  ward's 
estate,  is  but  a  personal  promise  of  the 
guardian,  for  breach  of  which  he  must  be 
sued  personally.  Possibly,  and  I  may  even 
say  probably,  if  the  guardian  in  such  case 
was  personally  unable  to  pay  the  debt,  and 
had  not  received  money  enough  to  pay  it, 
and  applicable  to  such  payment,  out  of  the 
ward's  estate,  the  creditor  would  be  subro- 
gated in  equity  to  the  place  of  the  guardian 
and  be  decreed  satisfaction  out  of  the  ward's 
estate.  But  if  the  guardian  had  received 
and  wasted  the  ward's  estate,  or  the  profits 
thereof,  to  an  amount  equal  to  or  exceed- 
ing the  debt,  instead  of  applying  the  same, 
as  he  ought,  to  the  payment  of  the  debt, 
certainly  the  creditor  would  have  no  right 
to  relief  in  equity  against  the  ward  or  his 
estate.  He  would  have  no  ground  for  sub- 
rogation when  the  guardian  himself  had  no 
claim  against  the  ward  or  his  estate. 

The  foregoing  principles  are  sufficient  to 
show  that  the  creditor  in  this  case,  Mrs. 
Frost,  has  no  right  to  recover  against  the 
ward,  or  the  ward's  estate,  the  balance  due 
her  by  the  guardian  for  necessaries  fur- 
nished the  ward  at  the  request  and  upon  the 
credit  of  the  guardian.  The  profits  of  the 
ward's  estate  were  much  more  than  suffi- 
cient for  her  support,  and  were  received  and 
wasted  by  the  guardian,  instead  of  being 
applied  to  that  purpose ;  and  the  securities 
in  the  guardian's  bond  have  been  compelled 
to  account  for  and  pay  the  balance  due  by 
him     to     the     ward     after    deducting     all 


421  credits,  including  the  balance  *dae 
by  the  guardian  to  Mrs.  Frost  as  afore- 
said. If  the  guardian  had  paid  the  balance 
due  to  the  ward  without  deducting  the  bal- 
ance due  to  Mrs.  Frost,  then,  upon  the  prin- 
ciple  of  subrogation  aforesaid,  she  might, 
perhaps,  recover  the  amount  due  her  against 
the  ward.  But  instead  of  doing  so  he  died 
insolvent,  leaving  a  large  balance  due  and 
unpaid  to  the  ward,  which  his  securities  as 
guardian  have  since  been  compelled  to  pay 
as  aforesaid. 

Then  the  only  remaining  question  is,  has 
Mrs.  Frost  any  right  to  recover,    either   at 
law  or  in  equity,  the  balance  due  her  by  the 
guardian    against   his    securities?    I  think 
not.     Bond  is  required  to  be  given    by    the 
guardian  '*for  the  safety  of  the  ward,"  and 
not  for  the  benefit  of   the   creditors   of   the 
guardian,  even  though  the  debts  due  to  such 
creditors  may  have  been  created  on  account 
or  for  the  benefit  of  the  ward.     The  ward  be- 
ing   an     infant,    often     of   tender    years, 
whose  estate  is  placed   by  authority  of  law 
in  the  hands   of  an    agent,   to  be  managed 
for  the  infant    and   accounted    for  to  him 
when  he   arrives  at    a_je,  the   law  therefore 
takes  care  of    him  by  requiring  the  guard- 
ian to  give  bond  with  surety.     Those  who 
deal  with  the    guardian  do    so  voluntarily, 
and  do    not    need    and    have    no   claim'   to 
such    protection.     They  are   sui    juris    and 
can    take    care    of    themselves.     They    are 
not  obliged  to  give  credit   to   the  guardian 
on    account   of    his  ward,  any    more    than 
on  his   own  account;  and  they  may  require 
what  security  they  please,  as  the  condition 
of   their    doing     so.     If     they     neglect    to 
require    such    security,  and    fail  to  recover 
their  claims  of  the  guardian,  by  reason  of 
his  being  or  becoming  insolvent,  they  have 
no  more  recourse  against  the  sureties  of  the 
guardian  for  the   recovery   of   such  claims, 
thaii    they  could  have  for   the   recovery   of 
any  other  claim  against  him,  founded  upon 
any  other  consideration. 

That  such  are  the  meaning  and  object  of 
the  guardian's  bond  and  the  nature  of 

422  the  liability  of  his  sureties,  is  ^obvious 
from  the  terms  of  the   law  requiring 

the  bond  to  be  given,  prescribing  the  form 
of  its  condition,  and  declaring  his  powers 
and  duties.  Code  of  1860,  ch.  127 ;  and  ch. 
13,  {  8.  Chapter  127,  {  5,  declares,  that 
^^every  guardian,  unless  in  the  case  of  a 
testamentary  guardian,  the  will  otherwise 
directs  and  the  court  in  such  case  deems  it 
unnecessary  for  the  safety  of  the  ward, 
shall  give  bond,"  Ac.  **If  any  court  omit 
to  require  such  a  bond,  or  accept  such  per- 
son as  surety  or  sureties  as  do  not  satisfy  it 
of  their  sufficiency,  the  judge  or  justices  so 
in  default  shall  jointly  and  severally  be 
liable  to  the  ward  for  any  damages  he  may 
sustain  thereby."  Section  7  declares,  that 
*^every  guardian  who  shall  be  appointed 
as  aforesaid,  and  give  bond  when  it  is  re- 
quired, shall  have  the  custody  of  his  ward, 
and  the  possession,  care  and  management 
of  his  estate,  real  and  personal,  and  out  of 
the  proceeds  of  such  estate  shall  provide  for 
his  maintenance  and  education."     '*At  the 
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expiration  of  his  trust,  he  shall  deliver  and 
pay  all  the  estate  and  money  in  his  hands, 
or  with  which  he  is  chargeable,  to  those  en- 
titled   thereto."     Sections.  **No  disburse- 
ments  shall  be  allowed  to  any  guardian, 
where  the  deed  or  will, under  which  the  estate 
is  derived,   does  not  authorize  it,  beyond  the 
annual  income  of  the' ward* s  estate,  except 
in  the   following  cases,"   &c.     Section   13. 
"The  circuit,  county  and  corporation  courts 
inr   chancery    may    hear   and  determine  all 
matters  between  guardians  and  their  wards, 
require    settlements   of    the    guardianship 
accounts,  remove  any  guardian  for  neglect 
or  breach  of  trust;  and  appoint   another  in 
his  stead,  and  make  any  orders  for  the  cus- 
tody and  tuition  of  an  infant  and  the  man- 
agement  and   preservation  of   his  estate." 
Chapter  13,  {  8,   declares  that  **  every  such 
bond,"   &c.,  including  a  guardian's  bond, 
* 'shall  be  with   condition    for   the  faithful 
discharge  by  him  of  the  duties  of  his  office 
or   trust."      These   provisions  of  the 
423      present  Code  are  not  *materially  vari- 
ant from  the  law  as  it  was  when  the 
guardianship   bond  in  this  case  was  given. 
1  R.  C.  1819,  ch.  108.     The  condition  of  the 
bond  as  prescribed  by  {   4  of  that  chapter, 
is,  *  *for  the  faithful  execution  of  his  office, " 
to  the  same  effect  and  almost  in  the  very 
words  of  the   present  law.     And  the  same 
form  of  condition  was  prescribed  by  the  act 
of  1785,    12   Hen.    St.    ch.   86,    {  1,  p.  195. 
from  which  the  law  on  the  subject  in  the 
Rev.  Code  of  1819  was  derived. 

The  form  of  the  condition  of  the  bond  of 
the  guardian  which  was  executed  in  this 
case,  and  which  bears  date  on  the  12th  day 
of  December,  1836,  was  not  simply  ** for  the 
faithful  execution  of  his  office,"  according 
to  the  literal  terms  of  the  Code  of  1819,  but 
was  as  follows:  ''that  if  the  said  Larkin 
Litchfield  guardian,"  &c.,  ''shall  well  and 
truly  pay  and  deliver,  or  cause  to  be  paid  and 
delivered,  unto  the  said  orphans,  all  such 
estate  or  estates  as  now  is,  or  may  here- 
after appear  to  be  due  to  the  said  orphans 
from  the  said  gtiardian,  when  thereto  re- 
quired by  the  justices  of  the  said  court; 
as  also  keep  harmless  and  indemnify  the 
above  named  justices,"  &c.  This  is  the 
form  of  condition  which  seems  to  have  been 
generally,  if  not  universally,  used  in  the 
commonwealth,  as  we  find  it  in  Robinson's 
l^'onns,  p.  — old  edition,  and  pp.  453-4,  new 
edition.  See  also,  Pratt  v.  Wright,  &c.,  13 
Gratt.  175.  It  was  adopted  prior  to  the  act 
of  1785,  Call  V.  Ruffin,  1  Call  333,  and  con- 
tinned  afterwards  to  be  used. 

The  sureties  of  course  are  bound  only  by 
the  bond  which  they  executed,  and  if  that 
does  not  bind  them  for  the  claim  of  Mrs. 
Frost,  they  are  not  bound  for  it  at  all, 
whatever  may  be  the  obligation  of  the 
guardian.  There  is  no  ground  on  which 
they  can  be  made  liable  for  it  in  equity,  if 
not  liable  at  law  by  the  terms  of  their  bond. 
The  condition  of  their  bond  is,  that  the 
guardian  shall  pay  and  deliver  to  the  or- 
.  phan  all  such  estate,  &c.,  and  to  in- 
424  demnify  *the  justices,  Ac.  These, 
terms  do  not  seem  to  imply,  any  more 


than  they  express,  a  promise  to  pay  any 
debt  which  the  guardian  may  create  on  the 
ward's  account  and  fail  himself  to  pay. 
But  it  would  have  made  no  difference  if  the 
bond  of  the  guardian  had  been  conditioned 
in  the  very  words  of  the  law,  "for  the 
faithful  execution  of  his  office."  It  cannot 
be  said  to  be  a  part  of  the  official  duty  of 
the  guardian  to  pay  his  debts  created  on 
account  of  the  ward ;  and  therefore  the  pay- 
ment of  such  debts  cannot  come  within  the 
terms  of  the  condition  of  the  bond  as  pre- 
scribed by  the  statute,  so  as  to  entitle  the 
creditor,  or  even  the  ward,  to  maintain  an 
action  on  the  bond  for  non-pa3'ment  of  said 
debts.  The  interest  and  safety  of  the  ward, 
for  which  only  the  bond  was  designed,  does 
not  require  that  such  a  right  of  action 
should  exist.  If  it  be  said  that  while  the 
ward  might  have  an  ample  estate  for  his 
support  even  out  of  its  profits,  the  guard- 
ian might  be  insolvent  or  untrustworthy, 
so  that  no  person  would  credit  him  on  his 
personal  liability  only,  and  therefore  the 
ward  might  suffer  for  want  of  the  necessa- 
ries of  life ;  the  answer  is,  that  the  law  has 
made  ample  provision  for  such  a  case.  The 
court  of  chancery  is  always  open  to  hear 
the  complaints  of  a  ward  against  his  guard- 
ian, whether  made  by  the  ward  in  person 
or  by  any  friend  for  him,  and  may  at  any 
time  remove  the  guardian  for  neglect  or 
breach  of  duty,  and  appoint  another  in  his 
stead,  and  make  any  orders  it  may  deem 
proper  for  the  custody  and  tuition  of  the 
ward  and  the  management  and  preservation 
of  his  estate.  Code,  p.  589,  ch.  127,  {  13, 
cited  supra ;  1  R.  C.  1819,  p.  406,  {  4. 

It  seems  to  me  that  such  is  not  only  the 
true  and  sound  construction  of  the  law  and 
the  bond,  but  that  it  would  be  in  the 
highest  degree  unjust  to  the  sureties  of  the 
guardian  to  hold  them  liable  to  the  creditor 

in  such  a  case  as  this.  The  ward  was 
425      placed  by  the  ^guardian  in  December, 

1836,  with  the  plaintiff  Mrs.  Frost,  a 
near  relation  of  the  ward,  to  be  boarded, 
clothed  and  educated  on  the  guardian's  ac- 
count, who  promised  to  pay  the  amount  to 
become  due  therefor  out  of  the  profits  of  the 
ward's  estate,  which  were  more  than  ample 
for  the  purpose.  The  ward  continued  to 
reside  with  Mrs.  Frost  and  to  be  boarded, 
clothed  and  educated  by  her  and  at  her  ex- 
pense, until  the  1st  of  September,  1844. 
The  accounts  for  the  first  two  years,  1837, 
and  '38,  were  paid  by  the  guardian  to  Mrs. 
Frost.  For  the  amount  of  the  account  for 
the  third  year,  1839,  due  1st  of  January, 
1840,  $74.06,  he  executed  his  bond  on  the 
27th  of  August,  1840.  For  the  amount  of 
the  account  for  the  fourth  year,  1840,  due 
1st  of  January,  1841,  $59.93%,  he  executed 
his  bond  on  the  18th  of  February,  1841. 
For  the  amount  of  account  for  the  fifth  and 
sixth  years,  1841  and  '42,  $200,263^,  he  exe- 
cuted his  bond  on  the  14th  of  April,  1843. 
To  the  name  of  the  guardian  subscribed  to 
each  of  these  bonds  was  added  the  word 
'* guard."  or  words  "as  guard.,"  being  a 
contraction  for  "guardian"  or  "as  guard- 
ian. ' '     When    these    bonds  were    respect- 
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ively  executed,  receipts  were  given  by  Mrs. 
Frost  to  the  guardian  for  the  amount  of  the 
accounts  respectively  for  which  the  bonds 
were  given.  For  the  amount  of  the  ac- 
counts for  the  seventh  and  eighth  years,  1843, 
and  *44,  which  were  the  last  two  years, 
making  together  $226.99,  no  bond  appears 
to  have  been  executed  by  the  guardian,  but 
it  is  probable  that  a  receipt  was  given  to 
him  for  that  amount  also,  to  be  used  as  a 
voucher  in  the  settlement  of  his  guardian- 
ship account.  At  all  events  it  seems  that 
all  these  accounts  have  been  allowed  as 
credits  to  the  guardian  in  the  settlement  of 
his  account,  made  in  a  suit  in  chancery 
brought  against  him  by  the  ward,  and  the 
balance  found  due  upon  such  settlement  to 

the  ward,  has  been  decreed  against  the 
426      sureties  *of  the  guardian.     Mrs.  Frost 

might  have  demanded  payment  of 
these  accounts  of  the  guardian  as  they  be- 
came due,  and  resorted  to  legal  means,  if 
necessary,  to  enforce  their  payment.  Had 
she  done  so ;  had  she  used  due  and  ordinary 
diligence,  she  would  long  since  have  re- 
ceived her  money  of  him  who  legally  and 
justly  owed  it.  Instead  of  that,  she  has 
been  guilty  of  the  grossest  laches,  in 
waiting  with  him  until  he  wasted  all  the 
profits  of  the  ward's  estate  and  became 
totally  insolvent,  and  then  she  came  forward 
and  demanded  payment  of  the  sureties  of 
the  guardian  I  And  that,  too,  after  having 
given  him  the  receipts  for  the  amount  of 
her  accounts  to  be  used  in  the  settlement  of 
his  guardianship  account,  which  were  ac- 
tually used  and  credited  in  such  settlement. 
I  think  she  has  no  right  to  any  relief 
against  the  sureties  at  law  or  in  equity, 
and  therefore  that  the  decree  ought  to  be 
reversed  and  the  bill  dismissed;  but  the 
other  judges  being  of  a  different  opinion,  the 
decree  must  be  affirmed. 

Decree  affirmed. 


UUARDIAN  AND  WARD. 

I.  Modem  Forms  of  Guardianship. 
IL  Powers  and  Duties  of  Guardians. 

III.  Accountin^r  by  Guardian. 

IV.  Rights  and  Duties   Arising  from   Relation  of 

Guardian  and  Ward. 

V.  Termination  of  Guardianship. 

VI.  Guardian  De  Facto. 

See  Infants. 

See  Judicial  Sales. 

See  Parent  and  Child. 

I.  MODERN   FORMS    OP  GUARDIANSHIP. 

Guardianship  by  Nature. 

Father  as  Ouardian.— The  father  is  the  natural 
sruardian  of  his  infant  children  and  in  the  absence 
of  ffood  and  sufficient  reasons,  shown  by  the  court, 
such  as  ill-usaffe,  grossly  immoral  principles  or 
habits,  want  of  ability,  etc.,  is  entitled  to  their  cus- 
tody, care  and  education.  Rust  v.  Vanvacter,  9  W. 
Va.  600;  McDodrlU  v.  Pardee.  40  W.  Va.  564,  21  S.  E. 
Rep.  878:  State  v.  Reuff,  29  W.  Va.  751,  2  S.  E.  Rep. 
^1 ;  Green  v.  Campbell,  35  W.  Va.  608,  14  S.  E.  Rep. 


212;  Merrltt  v.  Swimley,  88  Va.  433;  Coffee  ▼.  Black, 
82  Va.  567. 

riother  as  Ouardian.— When  the  father  is  dead,  the 
mother  is  entitled  to  the  custody  of  her  child,  when 
the  facts  disclose  nothing  which  should  induce  the 
court  in  the  exercise  of  a  sound  discretion  to  deprive 
her  of  the  custod3',  and  a  second  marrlagre  does  not 
deprive  her  of  the  right,*  where  there  is  no  legal 
guardian  of  the  child.  Armstrong  v.  Stone,  9  GratL 
102;  McDodrill  y.  Pardee.  40  W.  Va.  564.  81  S.  E.  Bepi 
878. 

Re-marriage  of  the  mother  does  not  diaqoallfr 
her.  under  the  W.  Va.  Code  1891,  ch.  82,  $7.  State  t. 
Reuff.  29  W.  Va.  751,  2  S.  E.  Rep.  801. 

Not  Entitled  to  Care  of  His  Estate.— Neither  father 
nor  mother  as  guardian  by  nature  is  entitled  to  the 
care  or  possession  of  child's  estate.  McDodrill  t. 
Pardee.  40  W.  Va.  564,  21  S.  E.  Rep.  878. 

Power  of  Parent  to  Transfer  C«istody  of  Infant.— 
Where  the  parent  has  transferred  to  another  the 
custody  of  his  infant  child,  by  fair  agreement,  which 
has  been  acted  on  by  such  person,  to  the  manifest 
interest  of  the  child,  the  parent  will  not  be  per- 
mitted to  reclaim  the  custody  of  the  child,  unless  he 
can  show  that  it  will  materially  promote  its  welfare. 
Cunningham  y.  Barnes,  87  W.  Va.  746,  17  S.  £.  Sep. 
808;  Green  y.  CampbeU.  85  W.  Va.  696,  14  S.  E.  Rep. 
212;  Merritt  y.  Swimley.  82  Va.  488;  Coffee  v.  Black. 
82  Va.  567. 

Welfare  of  Infant  Controlling  Consideration.— in  con- 
tests for  the  custody  of  children,  the  welfare  of  the 
infant  is  the  polar  star,  by  which  the  discretion  of 
the  court  is  to  be  guided.  Cunningham  ▼.  Barnes. 
S7  W.  Va.  746. 17  S.  £.  Rep.  806;  Merritt  r.  Swimley. 
82  Va.  433;  Slater  ▼.  Slater.  90  Va.  845.  20  S.  Ev  Rep.  780L 

Testamentary  Qnardlaoshlp. 

Power  of  Appointaient.-^ln  Taliaferro  r.  Day,  82  Va. 
79,  it  was  held  that  a  wife  had  no  authority  to 
appoint  a  testamentary  guardian  for  a  niece  of  her 
husband. 

Necessary  Language. 

What  Insufficient— A  bequest  in  a  will  to  the  tesU- 
tor's  son  of  a  sum  of  money  **from  the  proceeds 
to  educate  him  in  the  best  manner  under  the  direc- 
tion of  my  said  executors"  does  not  constitnte  such 
executors  the  testamentary  guardians  of  testator's 
son,  the  court  saying:  'The  declaration  of  such 
intention  should  be  distinct  and  unequivocal  and  in 
terms  inconsistent  with  the  existence  of  the  power 
and  authority  of  the  natural  guardian.**  Kevan  ▼. 
Waller,  11  Leigh  414. 

Where,  in  the  execatlon  of  a  power  of  appoint- 
ment, a  will  makes  the  following  provision,  **The 
property  my  hnsband  left  me  a  life  estate  in.  I  leave 
to  Charles  T.  and  Mary  D. ;  when  this  child  is  old 
enough  to  be  sent  to  school,  I  wish  Charles  to  educate 
and  give  her  $5,000  as  her  portion  of  the  estate:" 
held,  this  does  not  constitute  Charles  T.  guardian  of 
Mary  D.  Taliaferro  v.  Day,  82  Va.  79.  See  also, 
Dupuy  V.  Hardaway,  4  Lreigh  584. 

Incidents.— It  is  settled  under  the  statute  that  the 
authority  conferred  on  testamentary  gnardlans.  is 
Joint  and  several;  it  is  not  a  mere  naked  authority, 
but  coupled  with  an  interest;  if  one  dies,  it  goes  to 
the  survivor:  if  one  refuses,  the  other  may  qualify 
without  him:  each  is  a  complete  guardian,  if  the 
other  does  not  qaalify.  Kevan  v.  Waller,  n  Leig^h 
414. 

Quardian  by  Appointment  of  Court. 

Power  of  Courts  of  Chancery.— Courts  of  chancery 
in  Virginia  have  always  had  the  power  to  appoint 
guardians,  and    snch  power  has  not  been  taken 
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away.  Cb.  219,  I  11,  of  the  Code  of  1840;  Durrettv. 
Davis.  24  Oratt.  SOS:  Code  1887,  I  2609;  Code  W.  Va.. 
eh.  82.  sec.  8. 

County  Courts.>-The  appointment  of  a  guardian 
by  election  of  an  infant  is  made  on  the  chancery 
and  not  on  the  common-law  side  of  the  connty 
conrt,  hence  the  superior  court  of  law  has  no  juris- 
diction to  ffrant  a  writ  of  error  to  said  court  in 
such  cases.    Flcklin  t.  fMcklin.  2  Va.  Cas.  204. 

Recorders  under  the  old  Code  had  power  to 
appoint  guardians  of  infants.  Reed  v.  Hedges,  16 
W.  Va.  1«7:  Mathews  v.  Wade.  2  W.  Va.  464. 

II.  POWERS  AND  DUTIES  OF  GUARDIANS. 

RJffbt  to  the  Ward's  Person. 

Orandmother  Not  Entitled  to  Custody  of  Infant  as 
against  Lawful  Guardian.— By  the  Va.  Code  1887,  it  is 
provided  that.  "Every  sruardian  shall  have  the  cus- 
tody of  his  ward  and  the  management  of  his  estate, 
but  the  father  of  the  minor,  if  livlnir,  and  in  case 
of  his  death,  the  mother,  while  she  remains  unmar- 
ried, shall,  if  fit  for  the  trust,  be  entitled  to  the  cus- 
tody of  the  person  of  the  minor  and  the  care  of  his 
education."  Meld,  where  the  father  and  mother  are 
dead,  the  grandmother  is  not  entitled  to  the  custody 
of  the  infant,  as  ag^ainst  the  lawful  guardian.  Ma- 
thews V.  Wade,  2  W.  Va.  464. 

When  Writ  of  Habeas  Corpus  Not  Applicable.— A  con- 
test as  to  the  guardianship  of  a  child  cannot  be  de- 
termined by  a  writ  of  habeat  eorjme.  Rust  v. 
Vanvacter,  9  W.  Va.  000:  Armstrongs  v.  Stone,  9 
Gratt.  108. 

The  regnlarity  or  the  propriety  of  the  appointment 
of  the  guardian  cannot  be  determined  upon  a  writ  of 
labeoM  eorput.   Mathews  v.  Wade,  2  W.  Va.  464. 

Power  of  Gnardion  to  Change  Ward's  Domldl.— A 

guardian  cannot  fix  the  domicll  of  his  ward.  The 
domicil  of  infant  wards  is  not  changed  by  the  re- 
marriage of  their  mother,  who  is  their  testamen- 
tary guardian,  and  her  removal  with  her  husband 
out  of  tbe  state,  carrying  the  children  with  them. 
Hears  v.  Sinclair,  1  W.  Va.  186. 

Appointment  of  Guardian  Cannot  Be  Questioned  Col- 
laterally.—Where  a  guardian  has  been  appointed  by  a 
chancery  court,  thousrh  such  court  have  only  power 
to  remove  and  appoint,  and  not  to  appoint  in  the 
first  instance,  the  validity  of  that  appointment  can- 
not be  questioned  in  a  collateral  proceeding.  No 
other  court,  unless  it  be  an  appellate  court,  is  au- 
thorized to  iuQUire  whether  the  power  was  exer- 
cised upon  a  proper  occasion.  Durrett  v.  Davis,  24 
GratL  302. 

Powers  of  Guardian  over  Estate  of  His  Ward.— Al- 

thon^rh  the  guardian  has  no  beneficial  interest  in 
the  estate  of  his  ward,  still  his  authority  is  coupled 
with  an  interest,  and  is  not  barely  an  office.  In  re- 
spect to  the  real  estate,  he  may  make  a  lease  for 
yean,  d^n  which  ejectment  may  be  maintained; 
be  may  have  an  action  of  trespass  against  a  stran- 
ger, iD'his  own  name,  for  spoiling^  the  grass;  he  may 
have  a  writ  of  rigrht  of  ward,  and  recover  the  land 
and  damages,  as  well  as  the  body  of  the  ward;  he 
may  assign  dower  and  institute  proceedinirs  for 
partition.  In  respect  to  the  personal  estate,  his 
powers  are  very  extensive.  His  authority  extends 
to  tbe  collection  of  debts  and  other  choses  in  action 
belongingr  to  the  wardt  to  the  receipt  of  legacies 
and  distributive  shares,  and  ffrantlnp  acquittances 
for  the  same.  He  may  assign  mortgaires,  compro- 
mise and  submit  to  arbitration,  and  in  fine,  do  what- 


ever is  necessary  to  protect  the  ward's  interest. 
Ware  v.  Ware,  28  Gratt  ffTO. 

Power  of  Guardian  to  5ue  for  Trespass— Effect  of 
Consent  by  Guardian- Ward's  Power  to  Sue.-Guard- 
lans  in  socagre  and  testamentary  guardians,  although 
they  have  no  beneficial  interest,  have  a  lepal  inter- 
est In,  and  ri^ht  to  the  possession  of  their  ward's 
property,  and  can  maintain  an  action  for  trespass 
to  ward's  property,  and  must  account  to  the  ward 
for  the  damages  recovered;  but  the  ward  cannot 
maintain  an  action  in  his  own  name.  If  the  guardian 
consent  to  the  trespass  no  action  of  trespass  can  be 
maintained  by  any  one;  the  ward  must  seek  com- 
pensation from  the  sruardian.    Truss  v.  Old,  6  Rand. 

But  where  there  is  no  aruardian,  the  infant  may 
mainuin  an  action  of  trespass  in  his  own  name  by 
his  next  friend.  McDodrillv.  Pardee.  40  W.  Va.  564, 
21  S.  E.  Rep.  878. 

Power  over  Personal  Estate- Bonds.- a  guardian 
has  tbe  power  to  sell  his  ward's  personal  estate, 
hence  where  he  has  possession  of  a  bond  of  his 
ward's  assiirned  to  him  by  an  executor,  whatever 
Interest  the  ward  has  in  it,  is  subject  to  the  guard- 
ian's control;  he  can  receive  the  money  due  on  it, 
if  voluntarily  paid,  can  sue  on  it  in  a  common-law 
court  in  the  name  of  his  assiirnor,  for  his  own  use 
as  guardian,  or  he  can  sell  the  bond.  Hunter  v. 
Lawrence,  11  Gratt.  111. 

Drafts.— A  ffuardian  can  brinff  assumpsit  in  his 
own  name  on  a  draft  made  payable  to  the  guardian. 
JoUiffe  V.  Hlgrglns,  6  Munf.  8. 

Bank  Stock-LlabiUty  of  the  Bank  for  Improper  5aie. 
—A  ffuardian  has  power  to  dispose  of  his  ward's  per- 
sonal estate,  hence  he  can  sell  his  ward's  bank 
stock  and  have  it  transferred  on  the  books  of  the 
bank  and  where  such  sale  is  improperly  made,  tbe 
iruardian's  sureties  will  be  responsible  and  not 
the  bank,  where  the  only  notice  to  the  bank  con- 
sists of  a  subpoena,  with  a  restraining  order  en- 
dorsed on  it  by  the  clerk,  served  on  the  president. 
Bank  of  Va.  v.  Craig,  6  Leiffh  809. 

Authority  to  Convert  Personalty  Into  Realty. 

Uablllty  pf  Third  Persons.— Guardians  have  no  au- 
thority to  convert  the  personalty  of  their  wards 
into  realty  without  the  sanction  of  a  court  of  chan- 
cery first  obtained,  and  if  they  do  so,  may^  be  called 
to  account  by  their  ward;  and  one  who  sells  realty 
to  them  knowing  that  they  are  guardians,  wiU  be 
held  equally  liable  with  them.  Boisseau  v.  Boisseau, 
79  Va.  78. 

Ward  May  Either  Take  the  Land  or  Subject  It  to 
His  Claim. -Where  a  guardian  uses  her  ward's 
money  to  buy  land,  the  ward  has  her  election  to 
take  the  land,  or  to  subject  the  land  to  the  amount 
of  her  money  bo  applied.  Husrhes  v.  Harvey,  75  Va 
200. 

Power  of  Husband's  Guardian  over  Wife's  Property. 

—The  ffuardlan  of  an  infant  husband  has  the  power 
to  reduce  Into  possession  the  choses  in  action  of  the 
wife.    Ware  v.  Ware,  28  Gratt.  670. 

Power  over  Real  Estate. 

Deed  by  Guardian  of  Ward's  Real  Estate  Is  Void  and 
Cannot  be  Ratified. -The  deed  of  a  gaardlan,  convey- 
ing^  away  the  Interest  of  his  ward  In  lands  Is  void, 
and  it  Is  immaterial  whether  be  acted  with  the  con- 
sent and  approval  of  his  wards  and  as  tbeir  alleged 
affent  or  not;  such  deed  is  void  and  cannot  be  rati- 
fied by  the  wards  on  coming  of  a^e.  Delllng-er  v. 
Foltz,  93  Va.  720,  25  S.  £.  Rep.  998. 

Sales  of  Infaiit's  Lands— Ward  May  Elect  to  Take  the 
Land  or  the  Proceeds.- Where  land  is  devised  to  be 
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sold  for  the  benefit  of  a  ward,  the  ward  can  elect 
the  land  or  the  proceeds  and  If  the  aruardian  sells 
such  land,  a  coart  of  chancery  will  not  enforce  such 
sale,  where  it  seems  not  to  ward's  advantage  and 
the  purchaser  knows  the  circumstances,  but  will 
elect  for  the  ward.    Turner  y.  Street,  2  Rand.  404. 

By  Decree  of  Court  Qenerally.— Infant's  real  estate 
can  be  sold  only  upon  proper  proceedings  under  the 
statute  proyiding^  for  such  sale  (Code  Va.  ch.  116,  S 
9000),  or  upon  a  proper  bill  for  partition  and  sale. 
Snayely  y.  Harkrader,  29  Gratt  112. 

But  if  a  ffuardian  has  made  a  sale  and  afterwards 
applies  to  a  court  of  chancery  to  affirm  it,  the  court, 
if  it  appear  that  the  interests  of  the  Infant  mani- 
festly required  such  sale  and  that  it  was  adyanta- 
geovLS  to  them,  may  affirm  such  sale  instead  of 
ordering  a  new  one.  Garland  y.  Loying^.  1  Rand. 
896. 

No  Inherent   Power  In  Chancery  to  Sell   Infant's 

Lands  Independent  of  Statute.— In  a  dictum  in  Pierce 
y.  TrifiTff,  10  Leigh 428,  Tucker,  J.,  held  that  there  was 
no  inherent  power  in  a  court  of  chancery  to  change 
the  real  estate  of  an  infant  into  personalty  by  a  sale 
of  his  lands.  Parker,  J.,  concurring.  See,  in  ac- 
cord, Faulkner  y.  Dayis,  18  Gratt.  661,  98  Am.  Dec. 
666. 

Power  of  Court  to  Decree  Sale  of  Lands.— Where 
there  is  no  abtoluU  prohibition  by  will  a  court  can 
always  decree  the  sale  of  infant's  lands,  when,  in  its 
discretion,  it  seems  best  Talley  y.  Starke,  6  Gratt. 
S89. 

Ward's  Lands  Sold  When  Partition  Cannot  Conven- 
iently Be  Made.— A  guardian  has  authority  to  insti- 
tute proceedings  in  equity  for  a  partition  of  the 
ward's  lands,  and  if  partition  cannot  conyeniently 
be  made  and  the  interests  of  wards  require  it,  the 
court  will  order  a  sale.  Va.  Code  1887,  sec.  2564; 
Zirkle  y.  McCue,  26  Gratt.  617. 

Code  1849  Dlvestlnff  County  Courts  of  Jurisdiction 
Does  Not  Apply  to  Pending  Suits.— The  Code  of  1849 
diyested  the  county  courts  of  Jurisdiction  in  pro- 
ceedings by  guardians  to  sell  infants'  lands;  but 
causes  already  pending  were  excepted,  ch.  167,  sec. 
8,  so  that  decrees  in  such  causes  were  yalid.  Pen- 
ny backer  y.  Switzer,  76  Va.  671. 

Statutes  to  Be  Construed  Liberally.— The  statutes 
proyiding"  for  the  sale  of  infants'  lands  are  to  be 
construed  liberally,  so  as  to  include  contingent  es- 
tates in  remainder,  etc.,  as  well  as  fee  simple 
estates.  Faulkner  y.  Dayis,  18  Gratt  651, 98  Am.  Dec. 
698;  Garland  y.  Loying,  1  Rand.  806. 

The  fact  that  the  guardian  is  life  tenant  and  his 
wards  haye  only  a  remainder  after  him,  does  not 
exclude  the  guardian  from  the  proyisions  of  the 
statute.    Cooper  y.  Hepburn,  16  Gratt.  661. 

Law  Allowing  Sale  of  Infants'  Lands  Not  Retroactive. 
—Until  the  19th  of  March  1873,  there  was  no  law  in 
Virginia,  which  permitted  any  part  of  infant's  real 
estate  to  be  appropriated  to  his  maintenance  or 
education.  On  that  day,  an  act  was  passed  giying 
the  circuit  courts  power  to  make  such  appropriation. 
This  act  was  held  not  to  be  oetroactiye  in  effect  in 
Rinker  y.  Strelt,  88  Gratt  663;  Gayle  y.  Hayes,  79  Va. 
642. 

Petroleum  in  Place  Is  Realty.— Oil  in  place  under 
land  is  a  part  of  the  realty  and  a  conyeyance  of  the 
right  to  remoye  it  under  what  is  called  an  "oil 
lease"  is  in  effect  a  sale  and  must  be  made  in  ac- 
cordance with  the  proyisions  of  the  statute  goyern- 
ing  the  sale  of  infants'  lands  by  guardians.  Code  W. 
Va.  ch.  82;  Wilson  y.  Youst.  48  W.  Va.  828,  28  S.  E. 
Rep.  781.  I 


Standing  Timber  Is  Realty,  after  Palling,  Personalty. 

—Timber  trees,  while  standing  are  real  property 
and  the  guardian  has  no  authority  to  sell  them,  bat 
if  they  are  cut  down  or  detached  in  any  other  way 
they  become  personal  property  and  the  guardian 
can  sell  them,  but  the  ward  cannot  maintain  trover 
for  them.    Truss  y.  Old.  6  Rand.  566. 

Interests  of  Infants  Paramount  Consideration  la  5ile 
of  Their  Lands.— A  court  of  chancery  should  only 
decree  a  sale  of  infants'  lands  in  accordance  with 
the  statute,  when  it  is  manifestly  to  the  interest  of 
the  infants,  and  should  direct .  the  proceeds  to  be 
inyested  in  such  a  way  as  to  secure  the  interests  of 
all  who  may  be  interested  in  the  fund.  Garland  y. 
Loving,  1  Rand.  396. 

Suit  to  Sell  Infants'  Lands  Not  Proper  Vehicle  to  En- 
force Debts  against  Such  Lands.— A  suit  brought  by  a 
guardian  to  sell  infants*  lands,  under  ch.  128,  Va. 
Code  1860,  the  bill  in  which  contains  no  matter  as  to 
the  existence  of  debts  of  the  person  from  whom 
their  estate  descended,  and  asks  no  relief  In  that 
respect  cannot  be  made  the  yehicle  to  enforce 
such  debts  against  such  lands.  Fowler  y.  Lewis,  % 
W.  Va.  112,  14  S.  E.  Rep.  447. 

Amendment  of  BUI  to  Include  Other  Lands.- Where 
it  appears  in  the  progress  of  a  cause  that  the  sale  of 
other  lands  is  proper,  the  bill  may  be  amended 
accordingly,  without  constituting  a  new  cause. 
Pennybacker  y.  Switzer,  75  Va.  671. 

Necessary  Parties— Representation.— it  is  not  neces- 
sary to  make  persons,  not  in  being  and  who  have 
only  a  contingent  interest  in  the  subject-matter,  or 
if  in  being,  who  are  sufficiently  "represented"  par- 
ties to  a  bill  to  sell  infants'  lands,  such  parties 
being  "represented''  by  the  parties  before  the  court 
holding  the  immediate  interests.  Faulkner  t. 
Dayis,  18  Gratt  661,  98  Am.  Dec  698.  See  also. 
Cooper  y.  Hepburn,  16  Gratt.  661;  Garland  y.  Loying. 
1  Rand.  896. 

When  Quardlan,  Though  an  Heir,  Is  Not  a  Necessary 

Party  Defendant.— A  guardian,  who  would  be  an  heir 
of  his  ward,  brings  suit  to  sell  his  ward's  land, 
and  after  he  ceases  to  be  guardian  iroes  on  the 
bond  for  the  purchase  money  as  surety,  the  guard- 
ian is  not  a  necessary  party  defendant  Dnrrett  y. 
Dayis,  24  Gratt  802. 

Requirement  of  Additional  Security  on  Sale  of  Land 
—Discretional  in  the  Court.— A  court  of  equity  may 
direct  the  payment  of  the  proceeds  of  the  sale  of 
infants'  real  estate  to  their  guardian,  without 
requiring  additional  security  eyen  where  it  exceeds 
1800,  notwithstanding  the  language  of  the  statute, 
ch.  79,  sec.  8,  W.  Va.  Code  1891,  but  It  is  adylsable  to 
follow  the  statute.    Reed  y.  Hedges.  16  W.  Va.  167. 

No  Need  for  Security  When  Sale  Is  on  Credit- 
Where  the  sale  of  infants*  lands  is  on  credit  to  be 
secured  by  the  purchaser,  there  is  no  necessity  for 
requiring  security  of  the  guardian.  Talley  y.  Starke, 
6  Gratt  839. 

When  Purchase  by  Guardian  Will  Be  Bnlorced.- A 
purchase  by  a  guardian  of  his  ward's  lands,  at  a 
sale  thereof  at  public  auction,  instituted  by  him. 
will  be  enforced,  where  the  price  is  adequate,  and 
the  guardian  has  been  In  possession  of  the  land  for 
fourteen  years,  without  question.  Such  sale  will  be 
enforced  against  the  guardian  and  his  sureties  on 
the  purchase  money  bonds.  Redd  y.  Jones.  80 
Gratt  123. 

Payment  of  Purchase  Honey  to  Unauthorised  Ofn- 
oer.— Payment  of  purchase  money  to  an  unbonded 
commissioner  is  yoid,  Va.  Code  1887,  %  3887.  unless  a 
certificate  of  the  clerk  that  such  commisaioner  has 
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filTen  tbe  reqnired  bond  is  pablisbed  wltb  tbe  ad- 
vertisement of  sale,  Ck>de  Va.  S  8809,  and  tbe  land 
will  be  sold  a^aln  for  tbe  benefit  of  tbe  wards  by  a 
rale  asralnst  tbe  purcbasers  to  sbow  cause  asrainst 
sacb  re-sale,  and  it  is  too  late  to  raise  tbe  objection 
for  tbe  first  time  in  tbe  appellate  court,  tbat  tbe 
remedy  against  tbe  guardian  and  bis  sureties  sbould 
have  been  ezbausted  before  proceeding  against  tbe 
purcbasers,  especially  wbere  tbe  guardian  is  insol- 
vent. In  sucb  a  case  wben  a  re-sale  is  ordered,  tbe 
former  sale  is  not  set  aside ;  but  tbe  property  is 
sold  as  tbe  property  of  tbe  purcbaser.  If  it  brings 
more  tban  tbe  debt,  be  is  entitled  to  tbe  surplus, 
if  less  be  is  responsible  for  tbe  deficiency.  Wbite- 
taead  t.  Bradley,  87  Va.  676, 18  S.  E.  Rep.  105. 

Failare  to  Aver  That  the  Qnardlui  Sues  **as  Ouardian.*' 

—A  failure  to  aver  formally  in  a  bill  to  sell  infants* 
lands,  tbat  tbe  guardian  brings  tbe  suit  "as  guard- 
ian" is  no  ground  for  reversal,  wbere  tbe  bill  follows 
tbe  statute  in  other  respects,  and  states  bis  qualifica- 
tion  as  guardian.  Cooper  v.  Hepburn,  16  Gratt  561. 
See  also,  ZirUe  r.  McGue,  26  Oratt  617. 

Affidavit  by  Quardtan.— If  tbe  bill  is  sworn  to  by 
tbe  guardian  at  any  time  before  tbe  court  acts  upon 
it  tbe  statute  is  complied  wltb.  Durrett  v.  Davis, 
M  Gratt.  802. 

Prc«<nii|ytioa  In  Favor  of  Regularity  of  Proceedlnirs.— 

Where  tbe  records  in  a  suit  for  tbe  sale  of  infants* 
lands  bare  been  destroyed  during  tbe  war,  in  tbe  ab- 
sence of  proof  to  tbe  contrary,  all  proceedings  will 
be  presumed  to  have  been  duly  taken,  in  accordance 
with  tbe  maxim,  omnia  praetumutUur  rite  ette  acta  ; 
and  such  sale  cannot  afterwards  be  collaterally  at- 
tacked except  for  errors  affecting  tbe  jurisdiction. 
Pennybacker  ▼.  Switzer,  75  Va.  671. 

Recitals  In  Decree,  Condoslve  In  Appellate  Court.— 

Wbere  tbe  decree  recites  tbat  tbe  bill  was  filed  in 
due  time  and  all  steps  regularly  taken,  sucb  recit- 
als 2ure  conclusive  In  tbe  court  of  appeals,  ^urrett 
V.  Davis,  9i  Gratt  802. 

Purchaser  flust  5ee  to  Regularity  of  Proceedings, 
bat  Not  to  the  Truth  of  Matters  SUted  In  BlU.— Al- 
though a  purcbaser  at  a  judicial  sale  may  be  re- 
qnired to  see  to  tbe  regularity  of  tbe  proceedings 
apon  which  tbe  jurisdiction  of  tbe  court  is  founded, 
be  is  not  bound  to  investigate  tbe  truth  of  tbe  mat- 
ters stated  in  tbe  bill  and  deposed  to  by  tbe  vrit- 
nessea  touching  tbe  estate  owned  by  tbe  infant 
Bis  title  cannot  be  affected  because  tbe  case  made 
by  tbe  record  happens  not  to  be  warranted  by  tbe 
facti.    Durrett  v.  Davis,  24  Gratt.  80e. 

5aie  Not  to  Be  Set  Aside  for  Technical  Informalities— 
True  Interest  of  Infant  to  Qovem.— Tbe  power  to  sell 
the  estate  of  those  who  have  no  capacity  to  be  beard 
U  a  very  grave  one,  and  only  to  be  exercised  with 
great  caution.  Still  it  is  an  indispensable  power, 
and  is  vested  in  some  tribunal  in  every  well  regu- 
lated state.  Sound  policy  requires  tbat  judicial 
sales  shall  not  be  brought  into  disrepute  by  tbe 
practice  of  vacating  decrees  for  slight  and  minute 
defects  in  tbe  preparation  of  causes,  wben  the  true 
meaning  and  spirit  of  tbe  law  has  been  observed. 
If  tbe  court  clearly  perceives  tbat  tbe  sale  wben 
made  was  an  advantageous  one.  It  ought  not  to  re- 
gard mere  technical  informalities  which  do  not  sub- 
stantially affect  tbe  validity  of  the  proceedings,  or 
the  rights  and  interests  of  tbe  infant  In  determin- 
ing whether  the  sale  was  a  beneficial  one,  we  must 
look  to  tbe  circumstances  as  they  existed  at  tbe 
time  it  was  made,  and  not  to  subsequent  events. 
Durrett  v.  Davis,  24  Gratt  802. 


Court  May  Refuse  to  Confirm,  When  Necessity  for 

Sale  Has  Ceased.— It  is  proper  for  a  court  to  refuse 
to  confirm  a  sale  of  ward's  land,  under  sec.  2600, 
Ck>de  1887,  if  tbe  necessity  for  tbe  sale  has  ceased 
to  exist ;  but  if  it  seemed  proper  at  the  time  to 
bring  tbe  suit  and  tbe  ward  united  in  tbe  applica- 
tion, it  is  proper  to  rent  tbe  land  out  to  pay  the 
costs  of  tbe  suit  Harkrader  v.  Bonbam,  88  Va.  247, 
16  S.  E.  Rep.  160. 

Confirmation  of  Sale  Curing  Defects.— A  purcbaser 
of  infants'  land  under  decree  of  court  cannot  eight- 
een months  after  confirmation  of  sale,  object  tbat 
one  of  tbe  infants  was  over  fourteen  at  tbe  time  of 
suit  and  failed  to  answer  the  bill  in  proper  person ; 
be  is  protected  by  Ck>de  Va.  1887, 1 3426,  fronl  any  fu- 
ture claim  of  this  infant  Cooper  v.  Hepburn,  16 
Gratt  661.  As  to  effect  of  confirmation  in  curing 
irregularities  in  proceedings  of  sale  wheref  the  sale 
is  beneficial  to  tbe  infants,  see  Daniel  v.  Leitcb.  IS 
Gratt  106 :  Cralle  v.  Meem,  8  Gratt  406 ;  Garland  v. 
Loving,  1  Rand.    806. 

A  Proper  Sale,  Not  5et  Aside,  after  Confirmation,  at 
Suit  of  WaitU.— If  a  sale  appears  to  have  been  prop- 
erly made  in  a  suit  by  guardian  for  partition'  of 
wards*  lands,  and  all  adult  parties  approved. and 
sale  was  confirmed,  purchase  money  paid  and  con- 
veyance made,  such  sale  cannot  be  afterwards 
questioned  by  wards.    Zlrkle  v.  McCue.  26  Gratt  617. 

Effect  of  Failure  of  Title  to  Part  of  Tract— Wben 
lands  are  sold  by  metet  and  bounds,  in  a  suit  to 
sell  Infants*  lands,  instituted  by  their  mother  as 
guardian,  subject  to  her  right  of  dower  therein,  and 
tbe  lands  are  sold  subject  to  tbe  right  of  dower 
and  with  warranty  of  title,  and  she  shows  the  tract 
to  tbe  purcbaser  before  tbe  sale,  and  puts  him  in 
possession  and  he  enjoys,  without  disturbance,  tbe 
land  then  shown  him,  tbe  title  to  that  being  perfect ; 
on  its  taming  out  that  tb6  metes  and  bounds  set  out 
in  the  deed  include  land  not  shown  to  tbe  purcbaser, 
and  never  held  or  claimed  by  tbe  vendor  or  those 
under  whom  she  claims,  tbe  court  by  a  rule,  may 
require  tbe  vendee  to  pay  tbe  whole  of  tbe  purchase 
money,  without  allowing  him  any  abatement  for 
tbe  land  which  was  not  shown  him,  but  which  is  in- 
cluded in  bis  deed  and  to  which  his  title  is  worthless, 
on  the  ground  that  she  did  nothing  to  mislead  tbe 
vendee.    Crislip  v.  Cain,  10  W.  Va.  488. 

Bffectof  Saleon  Character  of  Prope^ty.-^A  judicial 
sale  of  an  infant's  lands  under  cb.  70  and  88  of  W. 
Va.  Code  does  not  immediately  convert  into  person- 
alty, but  tbe  proceeds  remain  land  until  bis  death 
before  majority  or  till  majority  ;  in  tbe  former  case 
the  proceeds  go  as  tbe  land  would  have  gone  if 
never  sold.  Pindley  v.  Findley,  42  W.  Va.  872,  26  S. 
£.  Rep.  488.  See  McKay  v.  McKay..88  W.  Va.  724,  11 
S.  £.  Rep.  218  ;  Vaugban  v.  Jones,  23  Gratt.  444 ;  Rin- 
ker  V.  Streit  33  Gratt  668. 

Liability  of  Ouardlan.— Where  a  guardian  is  also 
administrator  with  tbe  will  annexed  and  sells  bis 
ward's  land  under  authority  of  the  vrill  and  takes 
bonds,  payable  to  himself  as  guardian,  be  is  respon- 
sible as  guardian  and  bis  sureties  likewise.  Broad  us 
V.  Rosson.  3  Leigh  12. 

Power  of  Guardian  to  Lease  Ward's  Lands— To 
Whom  Rent  May  Be  Reserved— In  Whose  Name  Action 
to  Be  Brought— There  is  no  doubt,  but  tbat  a  guard- 
ian may  lease  tbe  lands  of  tbe  ward  during  infancy, 
if  tbe  guardianship  so  long  continue  ;  and.  in  this 
6ase,  tbe  demise  being  from  year  to  year,  if  another 
guardian  bad  been  appointed,  tbe  term  would  have 
ceased.  Tbe  reservation  of  tbe  rent  to  tbe  infant 
was  proper,  and  cannot  be  likened  to  tbe  case  of  a 
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reserTation  to  a  stranirer :  for  tlie  inheritance  beinff 
in  the  ward,  there  is  a  privity  between  her  and  the 
lessee,  and.  therefore,  there  Is  no  donbt  of  her  rlffht 
to  maintain  an  action  of  debt  to  recover  the  arrears 
of  rent.  It  is  true,  that  the  iruardlan  may,  by  a 
lease  In  writing,  reserve  the  rent  to  himself,  to 
cover  advances  which  he  may  make  for  the  nse  of 
the  ward ;  and  in  that  case  the  action  must  be 
brought  In  his  own  name,  unless  he  assiirn  the  lease 
to  the  w»r4.  The  reason  why  the  ward  cannot  in 
such  a  case  maintain  the  action  Is,  that,  as  he  must 
declare  upon  the  written  lease,  there  would  be  a 
variance  between  the  alleiration  and  the  proof. 
But  in  either  case,  there  is  no  doubt  but  that  a 
payment  of  the  rent  to  the  sruardlan,  during  the 
conUnuance  of  the  wardship,  would  be  a  good 
discharge  of  the  tenant  for  so  much.  Ross  v.  Gill,  1 
Wash.  90. 

LeaM  Need  Not  Be  at  PnUlc  Outcry.— A  guardian 
may  leaae  his  ward's  land  either  by  private  contract 
or  public  outcry.  Wlndon  v.  Stewart,  48  W.  Va.  711. 
S8  S.  E.  Bep.  TTO. 

Proper  Method  of  Pindlnff  Reotal  Value  of  Ward's 
Lands.— The  method  of  finding  the  annual  rental 
value  of  the  ward's  estate  by  taking  the  average  of 
the  value  fixed  by  a  number  of  witnesses.  Is  proper. 
Suavely  v.  Harkrader,  29  Gratt  112. 

Lluilt«d  to  Period  of  Infancy.— Leases  by  the  guard- 
ian of  an  Infant  to  extend  beyond  the  period  of 
infancy  are  void,  hence  a  lease  "until  the  heir  shaU 
marry  or  come  of  age,  with  liberty  to  give  it  up  at 
end  of  any  year,  on  three  months'  notice,  and,  unless 
the  heir,  when  of  age  or  married  want  the  property 
and  give  three  months'  notice  before  the  expiration 
of  the  year,  to  last  until  the  ensuing  year,"  is  void. 
Ross  V.  Gill,  4  Call  250. 

Domestic  Quardians  of  Non-Resldent  Infants.— When 
a  minor,  though  living  In  another  state,  has  estate 
In  Virginia,  it  is  proper  to  appoint  a  guardian  In 
Virginia  and  having  been  duly  appointed  and 
Qualified,  such  domestic  guardian  Is  entitled  to  the 
custody  of  the  ward's  esUte.  but,  the  father  being 
alive.  *4  Is  entiUed  to  the  custody  of  her  person. 
Taliaferro  v.  Day,  88  Va.  79. 

Tranafer  of  Bstate  to  Foreign  Guardian.- A  decree 
ordering  the  payment  to  a  foreign  guardian  of  a 
ward's  money  without  his  compliance  with  the 
provisions  of  the  sUtute  Va.  CJode  1887,  ch.  118.  sec. 
2<S9,  Is  erroneous.  Suavely  t.  Harkrader,  89  Gratt 
112;   Taliaferro  V.  Day.  83  Va.  70. 

Requlreneat  of  Notice.— Although  the  application 
by  a  foreign  guardian  for  the  removal  of  the  asseU 
from  thesUte.  Is  a  summary  proceeding,  four  weeks' 
notice  must  be  given  by  publication.  Va.  Ck)de  1887. 
sec.  80SI.  And  If  the  court  finds  that  the  order  for 
removal  was  Improper,  It  may  take  all  necessary 
steps  to  protect  the  rights  of  all  involved.  Clenden- 
nlng  V.  Conrad.  91  Va.  410,  21  S.  E.  Rep.  818. 

Cantraots  of  Msrrlsge  Settlensnt.— Contracts  of 
marriage  settlement,  made  by  Infants  through  their 
guardians  are  binding.  Tabb  v.  Archer,  8  H.  &  M. 
399.  The  husband,  at  least,  cannot  have  It  set  aside. 
Lee  v:  Stuart,  8  L«lgh  76. 

Wife  rinst  Be  a  Party.— Marriage  articles  made 
between  the  guardian  of  an  Infant  feme  on  the  one 
part  and  *her  intended  husband  on  the  other,  to 
which  she  is  no  party,  and  which  have  not  been 
executed,  are  of  no  binding  force  on  her,  where 
there  are  no  acto  of  the  feme,  after  she  has 
attained  ftoll  age  and  when  tuijurii,  of  such  a  nature 
as  to  atevtor  ratify  the  marriage  agreement  made 


for  her  by  her  guardian.  Healy  t.  Rowan,  S  Gntt 
414. 

Waiver  of  War4s*  Rights  by  Oaardian.— It  to  not 
competent  for  guardians  to  waive  the  rights  of  their 
wards.    Hlte  v.  Hlte,  2  Rand.  409. 

Consent  of  Guardian  Ineffectual  to  Prolndiw  llli 
Wards.— A  guardian  cannot,  by  consent  to  aproceed> 
lug  which  would  be  void  and  ineffectual  to  prejudice 
the  estate  of  the  Infants,  render  It  effectual  to  prej- 
udice their  estate.  Fowler  v.  Lewis,  M  W.  Va 
118,  14  S.  E.  Rep.  447. 

III.  ACCOUNTING  BY  GUARDIAN. 

Necessity  for  an  Accounting.— A  court  ought  not  to 
undertake  to  make  a  decree  In  a  case  where  there 
are  mutual  accounts,  without  zef erring  such  ac- 
counts to  a  commission  er  to  report  Bland  v.  Wyatt 
1  H.  &  M.  643. 

When  Accounting  Prior  to  the  Decree  NotNtiuiiiij. 
—But  It  is  not  necessary  that  an  account  be  taken 
before.a  decree  can  be  rendered,  where  the  prop- 
erty of  the  ward  consists  of  a  single  claim  and 
there  Is  no  doubt  as  to  the  amount  due  from  the 
guardian.    Sage  v.  Hammonds,  27  Gratt.  Al. 

Guardian's  Accounts  Settled  liefore  a  ConunlssioMr, 
Prima  Facie  Correct.— A  guardian's  accounts  duly 
settled  before  a  commissioner  are  prima  faeU  cor- 
rect, \i\>x  prima  facU  only,  and  are  subject  to  be  stir* 
charged  and  falsified  by  a  suit  in  proper  time. 
Haught  V.  Parks.  30  W.  Va.  843,  4S.  E,  Rep.  87S.  See 
also.  Hannah  v.  Boyd,  85  Gratt  898 :  Newton  v.  Poole, 
12  Leigh  11& 

Objections  to  Commissioner's  Report  Most  Be  Mate 
In  Lower  Court.— It  Is  too  late  to  object  In  the  appel* 
late  court  to  a  charge  of  Interest  as  having  been 
received  from  the  administrator,  which  he  has  in 
fact  never  received,  when  the  guardian  has  failed 
to  object  to  the  commissioner's  report  made  upon 
that  basis.  Foreman  v.  Murray,  7  Leigh  418, 
Bbocksnbbough,  J.,  and  Tuckbb,  P.,  dl&sentlng. 

Evidence  Admissible  to  Prove  Pnynents  ts 
Guardian. 

The  Record  in  a  Former  Suit.— The  record  in  a 
former  suit  Is  admissible  evidence  to  establish  tbe 
amount  of  Indebtedness  of  the  guardian  In  a  suit 
to  settle  his  accounts.  Morrison  v.  Householder,  IV 
Va.  687.  See  also,  Roberts  v.  Oolvin,  8  Gratt  363: 
Hooper  v.  Royster,  1  Munf.  119. 

An  Administrator  Exonerated  from  Liability.— When 
an  administrator  has  been  exonerated  from  liabil- 
ity by  a  decree  in  a  former  suit  he  is  a  competent 
witness  to  prove  a  payment  by  him  as  administrator 
to  a  guardian.    Hooper  v.  Royster,  1  Munf.  119. 

Entry  in  Administrator's  Books.— An  entry  in  an 
administrator's  books  by  a  clerk  Is  competent  evi- 
dence against  a  guardian  that  he  received  the  money, 
the  clerk  being  dead  and  his  handwriting  proved. 
Brown  v.  Brown,  8  Wash.  151. 

In  Suit  to  Surcharge  and  Falsify,  Only  the  Iteai 
Surcharged  Need  Be  Restated.— When  a  former  set- 
tlement is  surcharged  and  falsified,  no  new  settle- 
ment covering  the  whole  transaction  is  to  be  made, 
but  an  account  is  made  of  its  Items  surcharged  or 
falsified  and  the  sum  of  such  items  is  the  measure 
of  relief  to  the  party  Injured  by  the  former  settle- 
ment Wlndon  v.  Stewart  (W.  Va.),  87  S.  S.  Rep. 
60S.    See  also.  Newton  v.  Poole,  18  Leigh  lis. 

Need  Not  Specify  Errors.— Where  errors  appear  on 
the  settlement,  even  the  bill  need  not  specify  those 
errors,  but  there  may  be  at  once  a  review  of  sucb 
settlement,  and  even  where  there  is  no  error  appar- 
ent on  the  settlement  assailed,  and  In  a  case  where 
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no  reference  Is  at  the  time  proper,  yet  if  it  turns 
oat  at  last  to  have  been  proper  from  further  develop- 
ments in  the  case,  the  court  will  not  on  account  of 
such  premature  reference  alone,  reverse  the  decree. 
Windon  v.  Stewart,  48  W.  Va.  711,  28  S.  E.  Rep.  776 : 
Seabri«rht  ▼.  Seabri^rht,  88  W.  Va.  412. 

Ooardlaa's  Accomts,  CoaflnMd  by  Court,  Are  the 

B«t  Evidence.— The  guardian's  accounts,  allowed  by 
the  court,  are  the  best  evidence  of  the  guardian's 
management,  as  vouchers  may  be  lost.  Tabb  v. 
Boyd.  4  CaU  468. 

Accounts  Must  Be  iteniized.— Credit  will  not  be 
allowed  a  guardian  for  payments  on  account  of  his 
wards,  even  where  he  has  the  previous  authority 
of  the  court  to  expend  the  principal  of  their  estate, 
unless  the  accounts  against  the  ward  are  itemized 
and  sustained  by  satisfactory  proof.  Hescht  v. 
Calvert,  33  W.  Va.  215,  9  S.  E.  Rep.  87. 

Aooonnts  of  Wards  5honkl  Be  Kept  Sepnratoly.-- 
Where  there  is  more  than  one  ward,  the  proper  way 
is  to  state  the  account  of  each  ward  separately, 
either  from  the  beginning'  or  from  the  time  when 
the  claims  of  the  wards  ceased  to  be  the  same 
in  amount.  Armstrong  v.  Walkup,  9  Oratt  973.  See 
Hescht  V.  Calvert.  32  W.  Va.  215,  9  S.  E.  Rep.  87. 

The  accounts  as  iruardian  should  be  kept  separate 
from  those  as  executor.    Hannah  v.  Boyd,'a5  Oratt. 


SettleoMnt  before  Commissioner  Actingr  under  Con* 
fsdcraito  Oovernment  Valid.— The  settlement  of  a 
guardian's  accounts  before  a  commissioner  of  a 
county  court  actlngr  under  the  Confederate  srovem- 
ment  of  Virginia,  is  as  valid  as  if  made  prior  to  the 
war.  u  «..  prima  facie  correct,  but  subject  to  be  sur- 
charged and  falsified.  McClure  v.  Johnson,  14  W. 
Va.4». 

A  Compiomise,  Acquiesced  In  for  Eleven  Years,  Sus- 
tained.—A  compromise  of  a  suit  to  settle  a  deceased 
guardian's  accounts,  ratified  by  decree  of  court  and 
acquiesced  in  for  eleven  years  will  not  be  set  aside, 
except  upon  the  clearest  proof  of  fraud,  misrepre- 
sentation, concealment  or  mutual  mistake.  Epes  v. 
WUUams  (Va.).  27  S.  E.  Rep.  427. 

Jnstlees  Wlio  Took  Defective  Onardflan's  Bond  Not 
Parties  to  a  SuH  to  Settle  Guardian's  Ac- 

I.— Althougrh  the  decree,  in  a  suit  airainst  a 
guardian  for  the  settlement  of  his  accounts,  is  evi- 
dence in  an  action  to  enforce  the  liability  of  Justices 
for  taking  a  defective  bond,  such  jtistices  are  neither 
necessary  nor  proper  parties  in  such  suit,  their 
interest  arising'  only  out  of  a  collateral  liability. 
Austin  V.  Richardson,  l  Gratt.  810. 

JirDGS  Baldwin  in  a  dictum  in  Austin  v.  Richard- 
sou.  1  Oratt.  810,  says:  "The  sureties  of  a  guardian 
are  proper  thougrh  not  necessary  parties"  to  a  suit  to 
•ettle  a  guardian's  accounts. 

Wards  Entitled  to  Notice.— Wards,  even  if  non-resi- 
dents, if  they  have  already  appeared  in  the  suit,  are 
entitled  to  notice  of  the  taking  of  depositions  and  the 
settlement  of  their  guardian's  accounts.  Va.  Code 
1873,  ch.  18^  sec.  15:  Burwell  v.  Burwell,  78  Va.  574. 

if  Suit  a^nst  Justices  U  Dismissed  as  to  One,  it 
Should  Be  Dismissed  as  to  All.— in  a  suit  airainst  a 
guardian,  the  surviving^  Justices,  and  the  represen- 
tative of  a  deceased  Justice,  the  suit  is  dismissed  as 
to  the  survivingr  Justices  who  answered,  for  lack  of 
iurisdlction.  Held,  that  it  should  also  be  dismissed 
against  the  representative  of  the  deceased  Justice, 
against  whom  the  bill  was  taken  for  confessed. 
Austin  V.  Richardson,  l  Oratt  810. 


Allowances  to  Quardlan. 

Support  and  Bducatipn  of  Wards.— A  aruardian  is 
entitled  to  credit  in  his  own  account  for  the  support 
and  education  of  his  wards,  and  the  fact  that  he 
promised  to  support  and  educate  them  free  of 
charge,  if  without  consideration,  is  no  defence, 
since  he  is  under  no  obligation  to  do  so.  Armstrongr 
V.  Walkup.  9  Oratt.  878:  Sayers  v.  Cassell,  18  Oratt. 
526.  Semble  contra.  Hooper  v.  Royster,  1  Munf.  119. 
But  in  this  case,  as  in  Sayers  v.  Cassell,  although  no 
direct  allowance  was  made  for  board,  tftiU*Bo  inter- 
est was  allowed  during*  the  period  the  ward  resided 
with  the  gxiardian.  See  also.  Jackson  v.  Jackson, 
1  Oratt  148;  Brown  v.  Brown,  2  Wash.  151:  Arringrton 
V.  Cheatham,  2  Rob.  492. 

Where  their  circumstances  do  not  require  that 
they  should  be  apprenticed,  it  Is  proper  for  the 
guardian  to  keep  his  wards  in  his  family,  and  in 
such  case  the  ffuardlan  is  entitled  to  a  reasonable 
compensation  for  their  board  and  clothing.  Arm- 
strong V.  Walkup,  12  Oratt  60& 

Where  a  ward  Is  supported  by  his  mother,  and 
the  fiTuardian  makes  large  advances  for  the  family's 
support  including  said  ward,  it  is  proper  to  allow 
the  fiTuardian  a  reasonable  allowance  for  the  sup- 
port of  said  ward.  Cunningham  v.  Cunningham,  4 
Oratt  48. 

Ouardlan  Pumlshlnr  Necessaries,  In  Same  Position 
as  Any  Other  Person.— A  guardian,  havingr  no  funds 
leg'ally  applicable  thereto,  who  furnishes  necessa- 
ries to  her  ward,  has  the  same  ripht  to  reimburse- 
ment therefor,  as  any  other  person  furnishing  such 
necessaries.    Myers  v.  Myers  (W.  Va.),  85  S.  E.  Rep. 


But  the  guardian  and  his  sureties  are  bound  to 
show  that  expenditures  were  necessary  and  actually 
made.    Broadus  v.  Rosson,  8  Leigh  12. 

l>roper  Items  of  Support. 

dothes,  Schooling,  etc.— A  ffuardtan  Is  entitled  to 
compensation  for  the  clothes,  schooling,  and  other 
necessary  expenses  of  her  ward,  in  so  far  as  such 
advances  are  suited  to  the  estate  and  condition  of 
said  ward  and  did  not  after  said  ward  came  to  an  age 
to  be  bound  out,  exceed  the  proJUt  of  his  estate; 
unless  it  shall  appear,  that  from  extraordinary 
circumstances,  such  disbursements  were  unavoida- 
ble, without  culpable  neglect  on  the  part  of  said 
ffuardian,  in  which  case  such  disbursements  should 
be  allowed  out  of  the  x>rincipal  with  interest  on  same 
from  the  end  of  each  year.  Hooper  v.  Royster, 
1  Munf.  no. 

A  Horse.-In  Wallis  v.  Neale,  48  W.  Va.  520,  27  S.  E. 
Rep.   227,   a  horse   purchased   on   ward's    written 
request  was  held  to  be  a  proper  item  of  the  support 
of  a  ward. 

Ratification  by  Infant  after  Age.— Where  a  ward 
uses  a  horse  purchased  for  her  by  her  iruardian, 
and  after  age,  trades  him  off,  and  finally  receives  the 
proceeds,  though  her  estate  is  not  bound  during 
minority  by  her  guardian's  note  for  the  purchase 
price,  such  acts  are  deemed  a  ratification,  and  where 
a  succeeding  guardian  buys  up  the  note,  he  will  be 
allowed  credit  for  It  In  the  settlement  of  his  guard- 
ianship accounts.  Wallis  v.  Neale,  48  W.  Va.  5L0.  27 
S.  E.  Rep.  227. 

Limited  to  Income.— The  allowance  to  ffuardians  or 
those  who  act  as  qucui  guardians,  for  support,  etc.. 
of  their  wards,  is  limited  to  the  income  of  ward's 
estate  except  under  very  extraordinary  circum- 
stances.   Jackson  v.  Jackson,  1  Oratt  148. 

Not  Confined  to  Income  of  Property  In  the  Hands  of 
Guardian.— A  firuardian,  in  the  allowance  to  him  for 
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support  of  ward,  is  not  to  be  confined  to  the  income 
from  the  estate  of  the  ward  ^n  his  own  hands,  hut 
that  from  the  ward's  estate  in  the  hands  of  the 
administrator  is  to  be  included  also,  so  as  not  to 
exceed  the  whole  income.  Foreman  y.  Murray,  7 
Leiffh  412:  See  also,  Bennett  y.  Claiborne.  28  Gratt 
808. 

A  Deficit  In  Rrst  Years  May  Be  Hade  Up  by  Surplus 
In  Later  Years.— If  the  expense  of  educatinir  and 
maintaining'  infant  wards  exceed  the  annual  income 
of  their  estates,  until  they  are  old  enough  to  render 
services,  then  the  surplus  income  from  that  time  till 
they  come  of  aire  ouffht  to  be  set  off  against  the  sur- 
plus expenditure  during  former  period.  Myers  v. 
Wade.  6  Rand.  444. 

But  the  surplus  in  the  hands  of  the  gmardian  at 
the  end  of  any  one  year  becomes  part  of  the  princi- 
pal and  cannot  be  expended  to  meet  disbursements 
of  succeeding  years  without  authority  of  court. 
Garrett  v.  Carr,  1  Rob.  196. 

Exceptions. 

When  Authorized  by  Will.— A  guardian  may  be 
authorized  by  decedent's  will  to  expend  the  princi- 
pal of  ward's  estate.    Barton  v.  Bowen,  27  Gratt  840. 

Authorized  by  Statute  on  Application  to  the  Court. 

As  to  Personalty,  Application  to  Court  Need  Not  Be 
In  Advance.— The  guardian  may,  in  a  proper  case, 
apply  the  principal  of  the  ward's  personal  estate,  to 
his  maintenance  and  education,  and,  if  the  court 
would  have  authorized  It  in  advance,  it  will  sanction 
such  an  application  if  already  made  by  the  guard- 
ian. Ringer  v.  Streit,  88  Gratt  068.  See  also,  Barton 
V.  Bowen,  27  Gratt  849:  Sedgwick  v.  Taylor.  84  Va. 
823,  6  S.  E.  Rep.  226;  Ck^ffbill  y.  Boyd,  77  Va.  465. 

In  West  VlriTinla  Application  in  Any  Case  Must  Be  In 
Advance,  as  Was  the  Old  Statute  in  Virginia.— A  guard- 
ian cannot  without  a  previous  order  of  court  use 
any  part  of  the,  principal  of  the  ward's  personal 
estate  for  any  purpose,  and  a  court  can  only  make 
such  order  for  maintenance  or  education,  not  for 
improvement  of  land  or  other  purpose  (opinion 
reserved  as  to  a  child  too  younp  to  be  bound  out). 
Windon  v.  Stewart  48  W.  Va.  711,  28  S.  E.  Rep.  776; 
ch.  82,  sec.  8,  W.  Va.  CJode  1881 ;  Myers  v.  Wade,  6  Rand. 
444.  See  Va.  Code  1887,  sec.  2604.  for  present  statute. 
But  see  Wallis  v.  Neale.  48  W.  Va.  529,  27  S.  E.  Rep. 
227. 

Neither  Ward  Personally,  Nor  His  Real  Estate  Liable. 
—II  disbursements  have  been  made  beyond  the 
Income  in  accordance  with  sec.  2604,  Va.  Code  1887. 
neither  the  ward  personally  nor  his  real  estate  is 
liable,  so  where  the  ward  has  no  personal  estate  and 
the  ffuardian  has  not  applied  to  the  court  in  advance 
to  sell  the  ward's  land  for  his  maintenance  and 
education,  the  guardian  cannot  be  reimbursed. 
Harkrader  v.  Bonham,  88  Va.  247,  16  S.  £.  Rep.  159; 
Gayle  v.  Hayes,  79  Va.  542;  Brown  v.  Grant  29  W. 
Va.  117.  11  S.  E.  Rep.  900. 

As  to  Realty,  Previous  Authority  of  Court  Necessary. 
—Authority  to  apply  the  proceeds  of  the  sale  of 
infants*  real  estate  to  their  maintenance  and  educa- 
tion must  be  ffiven  by  the  court  before  sach  applica- 
tion. Whitehead  v.  Bradley,  87  Va.  676,  18  S.  E.  Rep. 
195;  Gayle  v.  Hayes,  79  Va.  542:  Rinker  v.  Streit  88 
Gratt  668;  Cumminff  v.  Simpson  (Va.),  1  S.  E.  Rep. 
6.')?.  But  see  dictum  of  Sntdkb,  J.,  in  Maffuire  v. 
Doonan.  24  W.  Va.  607. 

When  Ward  Should  Be  Apprenticed.- If  the  esUte  is 
too  small  to  support  the  wards  out  of  the  income, 
they  should  be  bound  out.  Anderson  v.  Thompson, 
11  Leiffh  439. 


Allowance  to  Father  as  Qnardlan.— A  father,  if  of 
ability,  is  bound  to  maintain  his  Infant  children, 
even  though  they  may  have  property  of  their  own: 
yet  where  the  father  is  guardian  as  well,  the  court, 
if,  from  a  comparison  of  the  estates  of  father  and 
children,  it  deems  it  proper,  will  authorize  tbe 
income  from  the  children's  estates  to  be  applied  to 
their  support  But  when  the  application  to  allow 
the  income  to  be  so  appropriated  is  not  made,  as  it 
ought  to  be,  in  advance,  and  is  delayed  until  the 
guardianship  has  terminated  the  court  will  not 
permit  it  without  the  clearest  proof  that  Justice 
requires  it    Evans  v.  Pearce,  15  Gratt  513. 

Even  though  the  father,  being  guardian,  be  an- 
thorized  by  the  conrt  to  use  the  income  from  the 
ward's  estate  for  her  support  and  education,  yet  if 
there  is  nothing  In  the  record  to  show  that  he 
either  intended  to  or  did  use  her  income  for  such 
purposes,  and  he  had  sufficient  means  to  maintain 
her  himself,  no  allowance  will  be  made  for  snch 
purposes  after  the  guardianship  has  terminated. 
Stiglerv.Stigler,77Va.l6S.  See  also,  Griffith  v  Bird. 
22  Gratt  78;  Windon  v.  Stewart  48  W.  Va.  711, 28  S. 
E.  Rep.  776;  Myers  v.  Wade.  6  Rand.  444. 

In  Hauser  v.  King,  76  Va.  781,  the  case  of  a  father 
as  guardian  is  distinguished  from  that  of  a  com- 
mittee of  a  lunatic  who  is  entitled  to  allowance  for 
lunatic's  support 

Allowance  to  Hother  as  Ouardlan.  —  Where  the 
mother,  testamentary  guardian  of  her  two  daugh- 
ters, marries  again,  she  and  her  husband  are  enti- 
tled to  compensation  for  the  maintenance  of  tbe 
infant  wards,  in  a  manner  suitable  to  their  condition 
and  including  medical  treatment  etc.,  where  nec- 
essary.   Mears  v.  Sinclair,  1  W.  Va.  18& 

In  a  dictum  in  Wade  v.  Myers.  Jitdob  Ooalteb 
said :  **Had  the  widowed  mother  possessed  an  estate 
sufficient  for  the  maintenance  and  education  of  her 
infant  children,  although  I  am  not  prepared  to  say 
that  she  would  have  been  bound  to  expend  it  in  that 
way,  yet  had  she  thought  proper  to  do  so,  it  would 
have  been  a  voluntary  donation,  in  no  wise  a  bar  to 
their  future  claim  to  their  own  estate."  Myers  t. 
Wade,  6  Rand.  444. 

Allowance  for  Improvements.— The  guardian  or 
quasi  guardian  may  be  allowed  compensation  not 
only  out  of  the  income,  but  out  of  principal  also  of 
the  ward's  personal  estate  for  improvements  of 
ward's  real  estate,  where  they  are  obviously  bene- 
flcial  to  the  infant  the  value  of  snch  improvements 
to  be  taken  at  the  time  of  final  accounting,  hy 
deducting  the  depreciation  from  decay  from  the 
amount  expended  on  the  improvements.  Jackson 
V.  Jackson,  1  Gratt  148.  Contra  as  to  principal  in 
West  Virginia.  Windon  v.  Stewart  43  W.  Va.  711. » 
S.  E.  Rep.  776. 

Articles  Necessary  for  the  Realty— Cuardlan*s  Oath 
Sufficient— Where  articles  are  proved  by  disinter- 
ested testimony,  to  have  been  purchased  by  the 
guardian  for  the  necessary  purposes  of  the  real 
estate,  he  should  have  credit  tor  them  out  of  the 
rents,  without  further  proof  than  his  oath  that  they 
were  so  applied.    Newton  v.  Poole,  12  Leigh  116. 

Repairs  Which  Tenant  Should  Hake.— But  a  guard- 
ian  cannot  allow  the  tenant  for  repairs  which  the 
tenant  should  make  and  get  credit  in  his  account 
against  the  ward.  Windon  v.  Stewart  43  W.  Va.  711, 
28  S.  E.  Rep.  776. 

A  Debt  Justly  Due  from  Father's  Bstato.— A  guard- 
ian is  entitled  to  credit  in  his  account  where  he 
pays  a  debt  justly  due  from  the  estate  of  the  ward's 
father.    Foreman  v.  Murray,  7  Leigh  418. 
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Oub  Payments  to  Ward  Must  Be  Ratified  by  Ward 
after  His  Majority —A  ffuardlan  should  not  be  cred- 
ited wltb  cash  payments  to  hla  wards  during  their 
minority,  unless  the  proof  is  clear  that  wards  rati- 
fied said  payment  after  majority.  Hescht  v.  Calvert, 
S  W.  Va.  S16,  0  S.  £.  Rep.  87. 

Allowance  for  Advancements.— Where  the  father  is 
ffnardiau  de  facto  of  his  danffhter  he  is  entitled  to 
credit  for  an  advancement  made  to  the  hasband  of 
hisdauflrhter  to  help  him  out  of  financial  difficulties. 
Peale  v.  Thurmond,  77  Va.  768. 

Porfeltnre  of  Compensation  by  Qoardian.— A  guard- 
ian forfeits  his  claim  to  compensation  by  failure 
to  lay  his  accounts  before  a  commissioner  within 
six  months  after  the  expiration  of  each  year.  W. 
Va.  Code  1887,  sec.  7.  But  aruardian  should  l)e  allowed 
any  reasonable  expenses  incurred  by  him.  Hescht 
V.Calvert,  SS  W.  Va.  215,  »S.  E.  Rep.  87.  See  also, 
JenninfiTS  v.  Jennlnffs,  22  Gratt  318. 

Absence  of  Commissioner  dnrtnff  Civil  War.— Where 
a  aruardian  failed  to  settle  his  accounts  within  the 
time  required  by  law.  If  it  happened  during^  the  war, 
contrary  to  the  general  rule,  extraneous  testimony 
will  Ije  admitted  to  show  that  there  was  no  commis- 
sioner.   McClure  v.  Johnson,  14  W.  Va.  482. 

Charges  against  Ooardlan. 

Interest  on  Balance  In  Quardlan's  Hands  Not  Loaned 
wftUn  a  Reasonable  Time.  —  Interest  should  be 
charged  on  balances  in  the  hands  of  guardian  at 
the  end  of  any  year,  as  prescribed  In  ch.  88,  sec.  10, 
Code  W.  Va,,  i. «.,  from  the  end  of  the  year  in  which 
such  balance  arose,  where  such  balance  remains  in 
the  guardian's  hands  which  should  have  been 
loaned  out  In  a  reasonable  time.  Hescht  v.  Calvert, 
as  W.  Va.  215, 0  S.  E.  Rep.  87. 

InterpfTetatlon  of  Reasonable  Time.— Interest  Is  not 
to  be  charged  to  tbe  guardian  on  money  received  by 
him,  from  the  day  of  receipt  but  he  Is  to  l)e  allowed 
six  months  In  which  to  Invest  It  Armstrong  v. 
Walknp,  18  Gratt  808;  Hooper  V.  Royster,  1  Munf .  119. 

In  Cunningham  v.  Cunningham,  4  Gratt  48,  two 
months  was  held  a  proper  time  to  be  allowed  a  guard- 
ian for  collecting  and  Investing  the  annual  profits 
of  his  ward's  estate. 

Interest  was  not  allowed  against  a  guardian  when 
the  debt  arose  largely  from  the  misconduct  of  his 
wife  before  marriage  and  the  estate  never  came  to 
his  hands,  and  if  he  had  been  accountable  for  it  he 
had  paid  It  before  his  wife's  death  and  if  It  had  been 
carried  Into  his  guardian's  account  it  must  have 
been  scaled  as  of  that  time.    Tabb  v.  Boyd,  4  Call  468. 

When  Compound  Interest  Js  Charged.— When  a 
guardian  falls  to  settle  his  accounts  annually,  he 
will  be  charged  compound  Interest  and  Interest 
will  be  charged  on  conjectural  rents  and  profits. 
Garrett  v.  Carr,  1  Rob.  198.  See  also,  Jennings  v. 
Jennings,  22  Gratt  818. 

Wards*  Services.— Wards  are  not  entitled  to  charge 
their  guardian  for  their  services,  where  such  are 
not  needed  and  are  of  trlfilng  value.  Armstrong  v. 
Walkup.  12  Gratt  (J08.  See,  however,  Snavely  v. 
Harkrader,  29  Gratt  112. 

Balance  Dae  from  Quardlan,  a  Fiduciary  Debt— The 
mere  giving  of  bonds  for  the  balance  dae  by  a 
guardian.  Is  not  a  novation  of  the  debt,  and  the 
debt  is  still  a  fiduciary  one.    Smith  v.  Blackwell,  31 

Gratt  291. 

Chargeable  with  Property  Received  before  Appoint- 
ment.—If  one  who  is  not  their  guardian,  receives  the 
legacies  of  infants,  and  is  afterwards  appointed 
their  guardian,  such  leg^acies  become  chargeable  to 


him,  as  guardian,  by  operation  of  law.  Thurston  v. 
Sinclair,  79  Va.  101. 

Liability  for  Losses. 

General  Rule.— Where  a  guardian  does  an  act,  and 
It  Is  sought  to  make  him  Uable  for  a  resulting  loss, 
on  the  theory  that  his  act  was  Injudicious,  If  the  act 
was  In  enUre  good  faith,  and  the  fault  was  only  an 
error  of  judgment  and  the  act  be  one  which,  as  a 
prudent  man.  he  might  have  done  In  his  own  affairs, 
he  cannot  be  made  liable.  Wlndon  v.  Stewart  48  W. 
Va.  711.  28  S.  E.  Rep.  776.  See  also,  Elliott  v.  HoweU, 
78  Va.  297;  Kester  v.  Alexander  (W.  Va.),  84 S.  E.  Rep. 

819. 

Leases  of  Ward's  Lands.— Where  a  guardian  leases 
his  ward's  land,  he  is  presumed  to  have  acted  in 
good  faith,  and  he  cannot  be  charged  with  a  higher 
rental,  unless  the  rent  l)e  so  inadequate  as  to  carry 
the  conviction  of  bad  faith.  Wlndon  v.  Stewart  48 
W.  Va.  711,  28  S.  E.  Rep.  776. 

Lease  to  Quattllan  Himself.- Where  a  guardian 
leases  his  ward's  property  to  himself  at  a  certain 
rental  and  setUes  with  the  guardian  of  her  co-heir 
on  this  basis  and  also  with  her  after  age,  such  acqui- 
escence on  ward's  part  bars  her  from  setdng  up  a 
claim  against  her  guardian  for  twice  as  great  a 
rental  on  the  ground  that  the  actual  profits  were 
twice  as  great    Paxton  v.  Gamewell.  82  Va.  706,  1  S. 

E.  Rep.  92. 
Deposits  Lost  by  Destruction  of  Whole  Currency  of 

the  Country.-"  A  bona  ^de  deposit  of  the  money  of  his 
wards  by  the  guardian  in  his  own  individual  name, 
provided  that  it  can  be  shown  that  it  was  in  fact  the 
money  of  his  wards,  will  acquit  and  protect  the 
guardian  from  the  responsibility  for  loss,  which 
ensaes,  not  from  the  form  or  designation  of  the 
deposit  but  from  the  general  and  universal 
destruction  of  the  whole  currency  and  all  the  bank- 
ing and  financial  Interests  of  the  state."  Faunt- 
liBROT,  J.  And  the  declarations  of  the  guardian, 
contemporaneous  with  the  deposit  that  the  money 
belongs  to  his  wards,  are  competent  evidence  to 
prove  the  fact    Parsley  v.  Martin,  77  Va.  876. 

Receipts  In  Depreciated  Currency.- Where  a  guard- 
ian, under  the  Act  ot  1781  receives  depreciated 
paper  money  for  a  legacy  then  due  and  loans  out  part 
of  It  he  Is  not  responsible.  Sallee  v.  Yates,  1  Wash. 
226;  In  accord,  Yates  v.  Salle,  Wythe  168;  Walker  v. 
Walke,  2  Wash.  195. 

Claims  of  Doubtful  Collectibility.— It  Is  error  to  hold 
a  guardian  responsible  for  claims  due  his  ward 
without  first  Inquiring  as  to  collectibility  of  said 
claims  and  as  to  whether  the  guardian  Is  guilty  of 
negligence  In  falling  to  collect  them.  Lincoln  v. 
Stem.  28  Gratt  816. 

Due  Diligence  Must  Be  Employed  However.— It  is  the 
duty  of  a  guardian  to  Invest  properly  the  funds 
coming  to  his  hands,  belonging  to  his  wards,  and  for 
his  failure  to  do  so,  he  will  Incur  responsibility 
according  to  the  nature  of  the  case  and  Its  attendant 
circumstances.    Elliott  v.  Howell,  78  Va.  297. 

Loans  on  Insufficient  Security  with  a  Knowledge  of 
Which  the  Guardian  Is  Affected.— Where  a  guardian 
loans  his  ward's  money  on  Insufficient  security,  and 
that  already  encumbered  by  liens  obtained  by  him- 
self as  counsel,  that  Is  not  due  diligence  and  the 
guardian  is  accountable.    Burwell  v.  Burwell.  78  Va. 

Where  a  guardian  is  negligent  In  collecting  a  bond, 
and  after  ample  time  for  collection,  the  obligors 
become  Insolvent  the  guardian  Is  liable.  Ergen- 
brlght  V.  Ammon.  26  Gratt  490. 

If  a  guardian  falls  to  collect  a  debt  when  the 
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debtor's  assets  are  ample,  he  will  be  charged  with 
the  amoant  of  the  debt  Brown  y.  Brown,  2  Wash. 
161. 

Negllswice  In  PaUlnff  to  Lease  Ward's  Lands.— A 
guardian  is  entitled  to  possession  of  his  ward's  land 
till  her  majority,  and  the  ward  is  entitled  to  have 
the  land  rented  oat,  and  if  the  gnardian  negligently 
fails  to  get  rent  it  is  his  own  f aalt  and  he  is  charge- 
able with  what  he  might  have  received,  if  he  had 
exercised  due  diligence.  Windon  v.  Stewart,  48  W. 
Va.  711,  28  S.  E.  Bep.  77ft. 

Unnecessarily  Receiving  Depreciated  Cnmncy.— 
Even  under  the  statute  March  5,  ISftS,  where  the 
ward's  debts  are  good,  ante-bellum,  specie  debts,  the 
guardian  has  no  right  to  collect  them  in  depreciated 
Confederate  currency  and  invest  in  Ck)nfederate 
bonds,  where  there  was  no  necessity  for  it;  if  he 
does  so,  he  wlll.be  held  responsible.  Ammon  v. 
Wolfe,  20  Gratt  ftSl.  See  also,  Crawford  v.  Shover, 
80  Qratt  flO. 

Failure  to  Exercise  Diligence  In  Loaning  Oat  Money 
Received  daring  Civil  War.  — When  a  guardian 
received  money  of  his  ward,  early  in  the  civil  war, 
in  notes  very  little,  if  at  aU,  ^depreciated  and  invested  it 
in  a  Confederate  bond  late  in  the  war,  when  he  no 
longer  had  the  amount  in  kind,  paying  for  it  in 
greatly  depreciated  currency,  he  was  charged  with 
the  full  amount  received  with  interest  and  could 
not  off-set  the  bond  at  its  face  value:  the  guardian 
failing  to  show  that  he  could  not  have  loaned  it 
when  received,  and  the  Act  of  the  Virginia  Legisla- 
ture of  March  5,  1868.  not  authorizing  the  circuit 
court  to  approve  such  an  inv^estment  where  the 
money  was  not  in  the  hands  of  the  fiduciary. 
McClure  v.  Johnson,  14  W.  Va.  488. 

daims  Barred  by  Statute  of  Limitations  or  Other- 
wise.—Credit  will  not  be  allowed  a  guardian  for 
payments  made  by  him  on  account  of  his  ward  which 
were  barred  by  the  statute  of  -  limitations  or  ille- 
gality of  consideration  or  any  other  fact  within  his 
knowledge.  Hescht  v.  Calvert.  88  W.  Va.  21S,  0  S.  E. 
Rep.  87. 

The  mere  execution  of  a  bond  by  a  former  guard- 
Ian  to  his  successor,  for  a  balance  due  ward,  does 
not  exonerate  the  former  guardian's  estate  from  its 
primary  liability.    Bennett  v.  Claiborne.  88  Gratt  866. 

Scaling  of  Payments  Hade  to  Quardlan  in  Depreciated 
Currency— Presumption.— Receipts  by  guardian  dur- 
ing the  periods  when  money  was  depreciated  are 
presumed  to  have  been  paid  in  depreciated  cur- 
rency and  the  scale  of  depreciation  must  be  applied. 
Hooper  v.  Royster,  1  Munf.  119. 

Same  Rule  Applies  to  Receipts.— Payments  made  by 
a  guardian  in  Confederate  money  are  to  be  credited 
to  him  at  their  scaled  value.  Bennett  v.  Claiborne. 
88  Gratt  866. 

Where  a  guardian  receives  sums,  due  his  ward,  in 
sound  money  and  makes  payments  to  his  successor 
in  Confederate  money,  he  will  be  credited  with  only 
the  scaled  value  of  such  payments;  absence  of 
fraudulent  intent  is  no  defence.  Act  of  March  3,  1866, 
does  not  apply.    Jennings  v.  Jennings,  22  Gratt  318. 

Scale  Not  Applied  to  Expenditure  of  Proceeds  of  Ante- 
Belium  Debts.— Where  a  guardian  pays  for  the  main- 
teuaoce  and  education  of  his  ward  during  the  civil 
war  with"  the  proceeds  of  ante-bellum  debts,  such  pay- 
ments are  not  to  be  scaled  as  of  the  date  of  pay- 
ment, but  he  is  not  to  be  allowed  a  reasonable 
charge  in  sound  money.  Barton  v.  Bowen,  27  Gratt 
849. 

Where  a  guardian  receives  an  ante-war  debt  and 
pays  therewith  ante-war  expenses,  neither  receipts 


nor  disbursements  are  to  be  scaled.  Bennett  v. 
Claiborne,  28  Gratt.  866. 

Where  a  second  guardian  receives  Confederate 
money  from  his  predecessor,  not  knowing  A^  had 
received  sound  currency,  though  he  gives  a  receipt, 
the  second  guardian  will  only  be  responsible  for  the 
scaled  value.    Jennings  v.  Jennings,  28  Gratt  813. 

Settlement  between  Quardlan  and  Ward— When  Sos- 
talned.— The  law  is  well  established  that  settlements 
made  soon  after  the  ward  comes  of  age,  and  espe- 
cially before  he  is  in  possession  of  his  estate,  are 
viewed  by  a  court  of  equity  with  a  watchful  and 
jealous  eye.  The  law,  however,  does  not  prohibit 
the  guardian  from  dealing  with  his  recently  eman- 
cipated ward,  although  it  regards  the  transaction 
with  Jealousy,  and  a  release  of  the  guardian,  or  a 
gift  to  him,  may  consequently  stand,  if  shown  to 
have  been  made  deliberately,  and  with  sufficient 
opportunity  for  consultation  and  advice.  Long  and 
unexplained  acquiescence  Is  in  this  case  am  in  other 
cases  of  like  kind  an  effectual  bar.  Baylor  v.  Pul- 
kerson.  96  Va.  266.  81  S.  E.  Rep.  68. 

Settlement  Made  Soon  after  Age.— Both  deeds  of 
gift  and  deeds  of  acquittance  and  discharge  exe- 
cuted by  a  ward,  soon  after  attaining  her  full  age, 
at  or  before  the  time  of  settling  the  accounts  and 
delivering  up  her  estate  are  vacated  by  the  law  on 
a  principle  of  public  policy,  without  proof  of  actual 
fraud,  still  more  when  circumstances  of  fraud 
exist  nor  does  lapse  of  time  during  coverture 
affect  the  female  ward's  right  of  avoidance.  Waller 
V.  Armistead,  8  Leigh  11,  21  Am.  Dec.  604. 

Where,  however,  a  settlement  with  the  guardian 
by  the  ward,  made  soon  after  age,  is  acquiesced 
in  for  twelve  years,  with  full  knowledge  of  the  cir- 
cumstances, and  no  proof  of  misrepresentation  or 
concealment,  such  laches  bars  all  remedy  in  equity. 
Baylor  v.  Fulkerson,  96  Va.  366,  81 S.  E.  Rep.  68. 

Devises  Accepted  by  Wards  In  SatUfwtkmof  Claims 
against  Quardlan's  Estate.- Where  wards  accept 
devises  from  their  guardian,  either  in  satisfaction 
of  their  claims  against  him  or  on  condition  that  they 
release  all  such  claims,  they  are  estopped  to  set  up 
such  claims  afterwards.  Lewis  v.  Overby,  81  Gratt 
601. 

A  Receipt  In  Pull  Not  Conclusive  on  Ward.— A  ward 

is  not  concluded  by  his  receipt  in  full  to  his  guardian, 
executed  soon  after  attaining  his  majority,  from 
showing,  in  equity,  that  his  guardian  is  still  indebted 
to  him.  Shackelford  v.  Newbill,  8  Pat  &  Heath 
282. 

Release  of  Quardlan- Laches  of  Ward.— Where  the 
ward,  being  of  full  age,  executes  a  receipt  in  full 
to  his  guardian,  on  consideration  of  a  sum  received 
from  a  third  party  in  satisfaction  of  ward's  estate 
loaned  by  guardian  to  this  party,  such  receipt  is  a 
valid  acquittance  of  the  guardian,  and  if  not  the 
ward's  laches  in  acquiescing  for  six  years,  amounts 
to  a  waiver.  Kelly  v.  McQuinn,  42  W.  Va.  774.  26  S. 
E.  Rep.  617. 

IV.  RIGHTS   AND   DUTIES   ARISING   PROfl    RELA- 
TION OP  GUARDIAN    AND   WARD. 

Duty  of  the  Guardian.— The  duty  of  every  fiduciary  . 
is  to  keep  the  trust  fund  separate  and  distinct  from 
his  own  property  and  to  apply  it  in  the  due  course 
of  administration  or  to  invest  it  securely  for  the 
benefit  of  the  parties  entitled.  Asberry  v.  Asberry. 
38  Gratt  468. 

The  court  will  not  allow,  much  less  aid,  a  guardian 
to  apply  the  estate  of  his  wards  to  the  discharge 
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of  his  own  IndiTldual  Indebtedness.  Dobyns  y. 
Rawley,  7tt  Va,  587. 

OMrdian  Appropriatloff  Ward's  Estate  to  Pay  HU 
Private  Debts.— A  guardian  cannot  appropriate  Ills 
ward '8  estate  to  pay  his  private  debts,  snch  an  ap- 
plication la  a  breach  of  his  trust  and  the  guardian 
is  chargeable.  Asberry  y.  Asberry,  83  Oratt  468; 
Jennlnffs  v.  Jennings,  22  Oratt.  813;  Hunter  y.  Law- 
rence, 11  Oratt.  111. 

Wards'  Bood  Used  to  Pay  a  Jodsinent  against  tlln- 
self.— A  guardian  will  be  held  responsible  for  the 
loss  of  a  bond,  payable  to  his  wards,  when  he  con- 
verts it  to  his  own  use  by  paying  an  indiyidual 
judgment  ag'ainst  himself,  asg'uardian:  the  reac- 
qulsition  of  the  bond  afterwards,  by  the  ffuardtan 
makes  no  difference.  Bnrwell  v.  Burwell.  78  Va. 
574. 

Appropriating  Note  Olven  for  Money  Lent  as  Qnard- 
iaa.— A  ffuardian  cannot  treat  as  his  indiyidual 
property,  a  note  given  him  for  money  lent  as  guard- 
ian, until  he  has  either  paid  it  or  been  in  some  way 
released  from  it;  the  mere  fact  that  he  has  secured 
It  is  not  enoairh.  unless  such  security  is  accepted 
by  the  wards.    Dobyns  v.  Rawley,  76  Va.  587. 

Bank  5tock  Belonglag  to  Ward.— Where  a  guardian 
misappropriates  bank  stock  of  his  ward,  he  and  his 
sureties  will  be  held  to  account  for  its  value  as  of 
the  date  of  the  decree  of  the  court  below  and  the 
amount  of  dividends  accrued  thereon,  and  no  com- 
missions will  be  allowed  on  the  value  of  the  stock; 
but  only  on  the  amount  of  the  dividends.  Bank  of 
Va.  v.  CraifT,  6  Leigh  899. 

A  guardian,  having  in  his  hands  the  proceeds  of 
the  sale  of  ward's  real  estate  cannot  satisfy  there- 
with a  judgment,  recovered  by  him  against  the 
administrator  of  his  ward's  ancestor.  McKay  v. 
McKay.  88  W.  Va.  724, 11  S.  E.  Rep.  214. 

Where  a  eruardian  gives  his  wards  credit  for  a 
bond  and  holds  it  as  his  own  property,  the  loss  will 
fall  on  him.  if  the  obligors  become  insolvent. 
Errenbrlght  v.  Ammon,  26  Oratt  490. 

Lost  Investment.*  Most  Appear  to  Belong  to  Ward. 
—Where  a  guardian  buys  Confederate  bonds  pay- 
able to  himself  individually  and  indorses  on  each 
"Wolfe's  heirs"  such  Is  not  sufficient  evidence  that 
he  invested  ward's  money  in  such  bonds.  Ammon 
V.  Wolfe,  86  Oratt  621. 

Trusts  In  Favor  of  Wards  Resulting  from  Application 
of  Their  Money  to  the  Purchase  of  Lands.— To  create  a 
resulting  trust  in  favor  of  a  ward  in  a  tract  of  land 
purchased  by  his  guardian,  the  trust  funds  must 
either  have  been  paid  at  the  time  of,  or  entered 
into  the  consideration  for  the  contract  of  purchase, 
thoogh  paid  afterwards.  If  a  guardian  purchases 
a  tract  of  land,  with  her  own  money  and  takes  the 
deed  in  her  own  name,  the  mere  fact  that  she  satis- 
fies the  unpaid  purchase  money  out  of  the  guard- 
ianship funds,  which  afterwards  come  into  her 
hands,  cannot  create  a  resulting  trust  in  favor  of 
her  wards.  A  court  of  equity.  In  a  proper  case,  may 
treat  such  funds,  so  used  and  to  the  extent  thereof, 
as  a  charge  against  the  land.  Myers  v.  Myers 
(W.  Va.),  85  S.  B.  Rep.  868. 

Authority  of  Guardian  to  Receive  Money  Dne  His 
Wards.— Where  there  are  three  wards,  a  payment 
made  to  the  husband  of  one,  who  is  also  the  guard- 
ian of  another,  should  be  charged  only  to  the  two 
for  whom  he  Is  authorized  to  receive  it  and  not  to  the 
third  ward,  an  adult  who  has  given  him  no  such 
authority.    Armstrong  v.  Walkup,  9  Oratt  372. 

Those  Who  Collude  with  Guardian  In  Broach  of  Trust, 
tldd  Equally  Liable  with  I1lm.'-*'lt  is  firmly  estab- 


lished that  a  party  who  concerts  with  a  fiduciary 
in  a  misapplication  of  trust  funds  or  in  any  other 
act  contrary  to  the  duty  of  the  fiduciary  becomes 
parHc€p9  cHmtni^and  will  be  held  liable  accordingly." 
Staplks,  J.,  In  Asberry  v.  Asberry.  38  Oratt.  468. 

And  where  such  party  receive  the  assets  of  the 
ward's  estate  in  payment  of  a  private  debt  of  the 
guardian  to  him.  the  law  stamps  such  a  transaction 
as  conclusively  fraudulent  and  he  will  be  held  to  ac- 
count, however  bona  Jtde  he  may  have  acted.  As- 
berry V.  Asberry,  88  Oratt.  468. 

It  is  proper  for  a  purchaser  from  an  administra- 
tor who  is  also  a  guardian,  to  execute  bonds  to 
the  guardian  for  the  purchase  price,  but  if  he 
colludes  with  the  guardian  in  a  breach  of  trust, 
he  will  be  held  ultimately  responsible  in  case  of 
the  insolvency  of  other  parties.  Broadus  v.  Ros- 
son,  8  Leigh  12. 

Innocont  Purchasers  However  Are  Not  Liable.— The 
breach  of  trust  of  the  guardian  is  not  alone  sufficient 
to  invalidate  his  transactions  with  innocent  par- 
ties, and  an  innocent  purchaser  of  a  bond  from  the 
guardian,  payable  to  him,  for  value  and  without 
notice,  will  not  be  made  to  account  to  the  injured 
ward,  since  their  equities  are  equal  and  the  pur- 
chaser has  the  advantage  at  law  in  having  collected 
the  money  due  on  the  bond.  Hunter  v.  Lawrence, 
11  Oratt  111. 

Advancements  to  Guardian  for  the  Benefit  of  Wards. 
—Persons  dealing  with  a  guardian  are  not  obliged 
to  show  that  advances  made  to  a  guardian  were 
necessary  for  the  infants,  and  the  acknowledgment 
of  the  guardian  is  sufficient  proof  of  the  advance- 
ment and  price  of  the  goods,  nor  are  such  persons 
obliged  to  see  that  such  advancements  are  not  paid 
for  out  of  the  principal  of  the  ward's  estate,  though 
if  they  are  indeed  aware  of  such  fact  they  cannot 
recover  against  the  ward's  estate.  Broadus  v. 
Bosson,  8  Leigh  12. 

No  Contribution  between  Guardian  and  Those  Who 
Collude  with  Him.— Where  a  decree  has  been  recov- 
ered by  a  ward  against  his  guardian  and  his  sureties 
and  the  ward  is  satisfied,  the  guardian  cannot 
object  for  the  first  time  in  an  appellate  court  that 
others  who  participated  with  him  in  his  breach  of 
trust  should  be  held  equally  liable  with  him.  Craw- 
ford v.  Shover,  29  Oratt  69. 

Guardian  and  His  Sureties  Are  Liable  on  Their  Bond 
for  Support  of  Ward.— It  is  the  duty  of  the  guardian 
to  support  and  educate  his  ward,  Va.  Code  1887,  sec. 
2608.  and  if  he  falls  to  pay  a  just  claim  for  such  sup- 
port, etc.,  he  and  his  sureties  wUl  be  liable  on  their 
bond  to  anyone  furnishing  it  if  the  ward's  Income 
is  sufficient  therefor  and  he  wastes  the  assets, 
whether  the  condition  of  the  bond  is  in  the  old  form, 
"to  pay  and  deliver  to  said  orphans  all  the  estate 
due  them  from  said  guardian,  when  thereto  re- 
quired, etc.,"  or  the  new  form,  "for  the  faithful 
execution  of  his  office."  Moncubb,  P.,  dissenting. 
Barnum  v.  Frost  17  Oratt  896. 

Wards  Not  Prima  Facie  Necessary  Parties.— A 
demurrer  to  a  bill  against  a  guardian  for  board, 
etc.,  furnished  to  his  wards  by  the  plaintiff,  ought 
not  to  be  sustained  on  the  groand  that  the  wards 
should  have  been  parties,  but  leave  to  file  an  answer 
should  be  given  and,  if  on  the  coming  in  of  said 
answer,  it  should  appear  proper,  the  wards  should 
be  made  parties.    Sutton  v.  Gatewood,  6  Munf.  898. 

Guardian  Is  Not  Liable  Personally  for  Support  of 
Ward,  Only  Ward's  Income.— A  guardian,  in  the 
absence  of  express  contract,  is  not  liable  personally 
for  the  support  of  his  ward,  but  the  remedy  is  in 
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equity  asrainst  the  ward's  income,  and  the  income 
only,  amd  thouffh  he  fflves  his  bonds  therefor,  if  they 
show  an  intention  not  to  bind  himself  personally, 
he  will  not  be  boand.  Momcube,  P.,  dissentinsr- 
Barnnm  v.  Frost,  17  Oratl.  398. 

Quardlan's  Contract  Personal  at  Common  Law.— Bnt 
when  gnardian's  contract  is  express,  at  common 
law,  his  contract  is  deemed  personal;  bnt  where  the 
guardian's  nndertaUng  is  to  pay  for  the  ward's 
board  out  of  the  profits  of  ward's  estate  and  is  sisned 
as  guardian,  it  binds  the  ward's  estate.  Barnum  y. 
Frost  17  Qratt.  808.  Momcurb,  P.,  dissenting.  See 
Wallis  ▼.  Neale.  43  W.  Va.  6S0,  27  S.  E.  Rep.  227. 

Liability  of  Second  Quardlan  for  Supplies  Pnmlslied 
to  Ward  under  a  Former  Guardian.— Where  there  is 
no  contract,  express  or  implied,  on  the  part  of  the 
second  g-uardian,  no  action  can  be  maintained 
against  him  for  supplies  and  services  furnished  to 
the  ward  durinff  the  guardianship  of  a  former 
guardian.    Yonnp  y.  Wame,  2  Rob.  420. 

Jurisdiction  of  Equity.— A  court  of  equity  has  juris- 
diction of  all  claims  against  a  ward's  estate. 
Barnum  v.  Frost,  17  Gratt.  806. 

Where  Quardian  Should  Be  Sued.- Where  a  g^uardian 
qualifies  in  Frederick  Co..  Va..  and  is  in  possession 
of  part  of  his  ward's  estate  there,  he  may  be  sued 
in  the  circuit  court  of  said  county,  thoug-h  his 
ward  owned  real  estate  in  West  Virginia  which  the 
firuardian  had  sold  and  the  sruardian  had  fflyen  a 
bond  there.    Rinker  y.  Strelt,  38  Qratt.  M8. 

Guardian  Hay  Submit  Himself  to  the  Jurisdiction  of 
a  Poreiffn  Court.— Althouirh  the  general  rule  is  that 
a  fiTuardian  cannot  be  sued,  as  such,  out  of  the  state 
in  which  he  qualified,  yet  if  he  sues  in  a  foreign 
court,  if  found  within  its  jurisdiction,  he  may  be 
proceeded  ag'ainst  under  its  decree.  Clendenning^  v. 
Conrad,  01  Va.  410,  21  S.  K  Rep.  818. 

Situs  of  Ward's  Property  for  Taxation.— Where  a 
g^uardian  qualifies  in  one  city  of  a  state  and  settles 
her  ex  parte  accounts  there,  but  afterwards  removes 
to  another  city,  and  invests  her  ward's  funds  there, 
said  funds  are  taxable  only  in  latter  city.  Huffhes 
V.  Staunton,  07  Va.  518,  34  S.  E.  Rep.  450. 

Quardian  Must  Sue  for  Ward's  Property  in  Name  of 
Infant,  as  His  Next  Friend. —A  firuardian  is  not  author^ 
ized  to  file  a  bill  in  his  own  name  to  obtain  posses- 
sion of  the  property  of  his  ward  ;  but  must  file  it  in 
the  name  of  his  ward  as  his  next  friend ;  calling 
himself  "g^uardian  of  the  ward"  is  not  sufilcient. 
And  the  objection  for  want  of  proper  parties  may 
be  made  for  the  first  time  in  the  court  of  appeals,  if 
it  was  not  waived  In  the  lower  court,  and  the  want 
of  parties  appears  on  the  face  of  the  bill.  Sillings 
V.  Bumgardner.  0  Gratt.  273 ;  Burdett  v.  Cain,  8  W. 
Va.  282  ;  Stewart  V.  Crabbin,  6  Munf.  280. 

Suits  affainst  a  Former  Quardian  for  an  Accounting 
Must  Be  in  Name  of  Infant  by  His  Next  Friend.— A 
guardian  has  no  authority  to  file  a  bill  in  his  own 
name  against  a  former  guardian,  for  an  account  of 
his  transactions  in  relation  to  the  wards'  estate:  the 
bill  should  have  been  filed  in  the  names  of  the  in- 
fants by  their  next  friend  or  guardian.  The  guard- 
ian is  liable  to  an  action  of  account,  at  common 
law,  by  the  infants  after  he  arrives  at  ag^e;  and 
the  Infant,  while  under  age,  may,  by  his  next  friend, 
call  the  acting,  or  any  preceding  guardian,  to  ac- 
count by  bill  in  chancery.  Lemon  v.  Hansbarper, 
OOratt  801.  See  also,  Morrison  v.  Householder,  70 
Va.  «27. 

An  action  for  assault  and  battery  committed  on 
an  infant  should  be  brought  in  the  name  of  the  in- 
fant, by  his  guardian,  not  l>v  and  for  the  guardian.   The 


latter  is  error  for  which  the  judgment  would  be 
reversed,  even  after  a  general  verdict  in  favor  of 
the  plaintiff,  before  January  1st.  1850.  But  see  Rev. 
Code  1810.  vol.  1.  ch.  128.  sec.  103:  Stewart  v.  Crab- 
bin,  6  Munf.  280. 

If  the  iniardian  is  sole  plaintiff  in  the  bill  and  has 
no  further  Interest  in  the  suit  than  as  guardian,  the 
bill  must  be  dismissed.  Lemon  v.  Hansbarger. 
6  Gratt.  301 :  Burdett  v.  Cain,  8  W.  Va.  282. 

But  if  he  is  further  interested  in  the  snit  and  a 
proper  party  to  it,  the  decree  should  be  merely  re- 
versed and  the  cause  remanded  in  order  that  proper 
parties  may  be  made.  Sillings  v.  Bumgardner.  9 
Gratt.  278. 

In  Absence  of  Quardian,  Infant  Must  Defend  by  Qnartf> 
Ian  Ad  Litem.— Where  there  isino  guardian,  by  tes- 
tament nor  by  appointment  of  court,  an  infant 
defendant  must  defend  by  guardian  ad  lUem,  the 
court  not  passing  on  the  question  where  there  is 
such  a  guardian.    Brown  v.  McRea.  4  Munf.  430. 

Quardian's  Defence  Binding  on  Infant.— Where  a 
guardian,  appointed  by  the  county  court,  with  its 
sanction,  defends  a  suit  against  her  ward,  her  de- 
fence is  binding  on  the  ward,  but  if  the  guardian 
die  before  the  decree,  though  all  the  testimony  has 
been  taken,  a  guardian  ad  litem  must  be  appointed. 
Beverleys  v.  Miller,  6  Munf.  00. 

When  Error  to  Malce  a  Joint  Decree  in  Favor  of  Sevenl 
Infants.— Where  one  of  several  wards  is  still  an 
infant  it  is  error  to  make  a  Joint  decree  in  their 
favor,  though  made  with  the  consent  of  the  infant's 
next  friend.    Armstrong  v.  Walkup,  0  Gratt.  372. 

When  Allowable  on  Suit  by  One  Only.— One  of  two 
infants  sues  their  common  guardian  for  a  settle- 
ment of  his  accounts,  making  her  sister  defendant 
but  only  alleging  that  the  moneys  paid  to  the  guard- 
ian were  the  common  property  of  henself  and 
her  sister:  if  her  sister  files  her  answer  and  estab* 
lishes  her  claims,  the  court  may  decree  in  favor  of 
both.  McKay  v.  McKay,  33  W.  Va.  724,  II S.  E.  Bep. 
213. 

When  Proper  to  Decree  Wholly  against  Administra- 
tor of  Quardian.— In  decreeing  against  the  esUteof  a 
guardian  de  facto,  it  is  proper  to  decree  wholly 
against  his  administrator  when  the  real  estate  has 
been  divided  and  the  personalty  has  not,  when  they 
both  go  to  the  same  parties,  although  the  plaintiiTs 
claim  is  for  rents  and  profits  out  of  real  estate  which 
has  been  divided  up,  and  one  heir  has  gotten  the 
real  estate  in  suit,  since  the  co-heirs  would  have  to 
contribute  and  thus  circuity  of  action  is  avoided. 
Martin  v.  Fielder,  82  Va.  456. 

New  Claim  Cannot  Be  Set  Up  in  Appellate  Court- 
Where  a  decree  has  been  rendered  against  a  guard- 
ian who  is  also  administrator,  on  his  guardian's 
account,  on  appeal,  a  claim  cannot  be  set  up  by  the 
wards  in  the  appellate  court  to  augment  such  decree, 
by  the  balance  against  the  guardian  in  his  admin- 
istration account    Williamson  v.  Howard,  2  Rob.  V. 

Quardian  Has  a  Right  to  Notice,  When  His  Ward's 
Land  Is  to  Be  Condemned.— In  condemnation  proceed- 
ings the  guardian  of  the  infant  owners  of  the  land 
proposed  to  be  taken,  must  be  notified,  and  has  a 
right  to  appear  and  make  defense  on  behalf  of  his 
wards.  Charleston  &  S.  S.  Bridge  Co.  v.  Comstock 
86  W.  Va.  268.  15  S.  E.  Rep.  60. 

Power  of  Quardian  to  Arbitrate  Ward's  lnteresti.-A 

guardian  has  authority  to  submit  any  controversy 
touching  his  ward's  estate  to  arbitration,  without 
first  complying  with  the  provisions  of  the  W.  Va. 
Code  1891,  ch.  108,  sec.  6. 
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InvestoMiit  of  Ward's  Estate  by  Order  of  Court.— 

Before  a  coanty  court  can  make  any  order  for  the 
investment  of  a  ward's  estate,  tbe  commissioner 
mast  have  posted  a  list  of  the  fiduciaries'  accounts 
before  bim  for  settlement,  at  the  courthouse  door, 
according  to  tbe  statute,  ch.  132,  sec.  16,  Va.  Code 
1860;  Code  1887.  sec.  9603.  For  failure  to  do  so,  such 
order  may  be  set  aside  on  motion.  Whitehead  t. 
Whitehead,  23  Gratt.  376. 

V.  TERMINATION   OP  GUARDIANSHIP. 

By  Death  of  Qaanllan  or  Ward's  Arrival  at  Pall 
Ace  or  Marriage.— The  guardianship  is  terminated 
either  by  tbe  arrival  of  the  .ward  at  full  ape,  or  his 
marriage,  or  by  the  death  of  the  ffuardian.  Arm- 
strong V.  Walkup,  12  Gratt  606. 

The  guardianship  over  a  female  infant  is  termi- 
nated by  her  marriage.  Guerrant  v.  Hocker,  7  Leigh 
966. 

Court  Quardlan's  Anthority  Conttnoes  TUl  Ward 
Attains  His  Age.— Where  a  county  court  has  regu- 
larly appointed  a  guardian  for  a  minor  under  the 
age  of  fourteen,  the  infant,  on  reaching  the  age  of 
fourteen,  cannot  have  a  guardian  of  his  own  selec- 
tion appointed  in  the  place  of  the  one  already 
appointed,  merely  because  he  prefers  him,  and 
witboat  showing  any  cause.  Ham  v.  Ham,  15  Gratt 
74:  Ross  v.  Gill,  4  Call  260. 

Removal  by  the  Circuit  Court.— A  large  discretion 
is  necessarily  vested  in  the  circuit  court  in  tbe 
removal  of  guardians,  and  where  it  appears  that 
the  guardian  is  managing  his  ward's  estate  for  his 
own  advantage,  rather  than  -for  the  good  of  his 
ward,  it  is  not  error  to  remove  him.  Suavely  v. 
Harkrader,  29  Gratt  112. 

Tbe  circuit  court  may  remove  a  guardian  for 
refusal  to  give  a  new  bond.  Jennings  v.  Jennings, 
22  Gratt  318. 

Onardian  Eotltied  to  Notice.— An  order  revoking  a 
guardlan*s  appointment  upon  a  rule  granted  on 
motion  of  his  sureties  for  counter  security,  without 
summons  to  the  guardian,  or  appearance  by  him,  is 
void,  at  least  as  to  persons  dealing  with  the  guardian 
without  notice  of  such  revocation.  Bank  of  Va.  v. 
Craig,  6  Leigh  890. 

Quardlan  Sbonid  Have  Reasonable  Time  to  Olvo  New 
Bend  If  Required.— On  a  motion  In  the  county  court 
to  require  a  guardian  to  show  cause  wh3'  he  should 
not  give  a  new  bond,  on  failure  to  show  cause,  the 
court  sbonid  order  a  new  bond  to  be  given  in  a 
reasonable  time.  It  is  not  proper  to  order  his 
motion  from  office  immediately.  Sage  v.  Ham- 
monds, 27  Gratt  661. 

On  Removal,  a  Receiver  May  Be  Appointed.— Where 
the  guardian  is  plainly  unfit  for  the  trust,  it  is 
proper  for  a  court  of  chancery  to  take  the  estate 
from  him  and  put  it  in  the  hands  of  a  receiver,  for 
management  until  tbe  wards  are  capable  of  taking 
care  of  it  or  until  another  guardian  is  duly  ap- 
pointed. Such  receiver  must  give  bond.  Sage  v. 
Hammonds,  27  Gratt  661. 

Appointment  of  Successor  — A  second  guardian 
cannot  be  appointed  until  the  first  has  been  re- 
moved. Kester  v.  Hill,  42  W.  Va.  611,  26  S.  £.  Rep. 
876. 

Upon  the  appointment  of  a  second  guardian,  the 
former  guardian's  authority,  as  guardian,  to  re- 
ceive and  pay  monies,  ceases.  Walker  v.  Walke,  2 
Wsuih.  195. 

Duty  and  Liability  of  Pormer  Quardlan  to  His  Suc- 
ecsaor.— It  is  the  duty  of  a  guardian,  whose  powers 
as  such  are  revoked,  to  account  to  his  wards,  or  to 


his  successor  as  guardian,  if  there  be  one,  for  their 
estate,  including  evidences  of  claims  which  may 
have  come  into  his  hands:  and  if  after  such  revoca- 
tion he  collect  any  money  on  account  of  any  such 
claims,  he,  and  his  surety  as  guardian,  are  account- 
able therefor  to  the  parties  entitled  thereto;  at 
least  provided  such  payment  be  made  in  good  faith, 
by  a  person  who  is  not  informed  of  such  revocation, 
and  who  believes  at  the  time  of  making  it  that  the 
party  claiming  to  be  guardian  is  so  in  fact,  and  has 
authority,  as  such,  to  receive  the  money.  Sage  v. 
Hammonds.  27  Gratt  661. 

Appeal.— There  was  no  appeal,  under  1  Rev.  Code, 
cb.  64,  sec.  2,  ch.  66,  sec.  60,  51.  from  an  order  of  a 
county  court  appointing  or  displacing  a  guardian, 
to  the  superior  court  of  chancery  or  thence  to  the 
court  of  appeals.    Dupuy  v.  Hardaway,  4  Leigh  684. 

Mode  of  Settlement  of  aaardlan*s  Accounts  on  Termi- 
nation of  His  Office.— From  the  termination  of  the 
guardianship,  the  accounts  should  be  settled  on  the 
ordinary  principles  as  between  debtor  and  creditor; 
compound  interest  should  not  be  allowed.  Cunning- 
ham V.  Cunningham,  4  Gratt  43;  Garrett  v.  Carr,  1 
Rob.  196:  Armstrong  v.  Walkup,  12  Gratt  606; 
McKay  V.  McKay,  88  W.  Va.  724,  11  S.  E.  Rep.  218; 
Windon  v.  Stewart  37  S.  E.  Rep.  608. 

VI.  GUARDIANS  DB   PACTO. 

What  Insufficient  to  Charge  as  Quardlan  De  Pacta. 

Signing  OneseHOuardlan.— Where  the  only  evidence 
that  the  defendant  was  guardian  or  attempted  to 
act  as  such  is  that  he  signs  himself  "guardian"  in  a 
receipt  to  the  commissioner  of  the  court  it  is 
insufficient  to  charge  him  either  as  guardian  or 
guardian  (U  facto.    Maguire  v.  Doonan,  24  W.  Va.  507. 

Never  Appointed  or  Acted  as  Quardlan.— When  there 
is  no  proof  that  defendant  was  ever  legally  ap- 
pointed or  qualified  as  guardian,  especially  when  he 
never  acted  as  guardian,  it  is  error  to  treat  him  as 
guardian.    Lincoln  v.  Stem,  28  Gratt  81& 

Executor  Treated  as  Quardlan.— Where  an  executor 
undertakes  to  fulfill  the  duties  of  guardian,  instead 
of  having  a  guardian  appointed  according  to  law, 
he  must  be  treated  as  such  in  his  transactions  with 
the  infant  Garrett  v.  Carr.  3  Leigh  407.  Sec  also, 
Bennett  v.  Claiborne,  28  Gratt  866;  Arrington  v. 
Cheatham,  2  Rob.  492. 

Taking  Charge  of  Estate  Sufficient.- Where  the 
administrator  buys  the  shares  of  the  adult  heirs  of 
decedent  and  takes  possession  of  the  whole  tract 
including  the  shares  of  two  infant  heirs,  he  will  be 
held  to  account  as  guardian  de  facto  of  the  Infant 
heirs  for  rents  and  profits  received,  with  compound 
interest  during  their  minority,  and  thereafter  at 
legal  interest  Martin  v.  Fielder,  82  Va.  466.  See 
also.  Waller  v.  Armistead,  2  Leigh  11. 

Pather  Holding  Child's  Estate.-A  father  is  liable 
for  the  rents  and  profits  of  the  estate  of  his  minor 
child  as  guardian  de  facto,  as  long  as  he  holds  the 
same.    Peale  v.  Thurmond,  77  Va.  753. 

A  father,  by  retaining  in  his  possession  the  lands 
and  slaves  to  which  two  of  his  infant  children 
became  entitled  on  the  death  of  their  mother  and 
receiving  the  rents  and  hires,  rendered  himself  re- 
sponsible as  their  guardian  de  facto,  and  the  same 
rules  as  to  compounding  interest  and  the  charge  of 
interest  on  conjectural  profits,  apply  as  in  the  case 
of  legally  appointed  guardians.  Evans  v.  Pearce, 
15  Gratt  513. 

Quardlan  De  Pactoa  PIduclary.— Neither  the  statute 
of  limitations  nor  lapse  of  time  constitute  any  bar 
to  a  claim  of  a  ward  against  her  guardian  defaeto^ 
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such  ffnardian  belng^  a  fiduciary.  Peale  v.  Tbvir* 
mond,  77  Va.  753. 

Allowance  for  Expeodlturet.— lUe  same  rules  as  to 
allowance  for  expenditures  In  excess  of  Income 
apply  to  ffnardlans  de  facto  as  to  guardians  dejure. 
Qayle  v.  Hayes.  79  Va.  542. 

A  de  facto  guardian,  like  any  otber,  must  confine 
himself  strictly  to  the  profits  of  the  estate.  Ander- 
son y.  Thompson,  11  lieigh  430. 
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*Jame8  River  and  Kanawha  Co.  v. 
Adams. 


April  Term,  1867,  Richmond. 
(Absent.  RrvBS,  J.*) 

I.  Verdicts— Redaction  by  Court— Case  at  Bar.— In  an 
action  of  covenant  asslfirnln?  numerous  breaches, 
there  Is  a  verdict  for  the  plaintiff,  and  on  a  motion 
by  the  defendant  for  a  new  trial,  on  the  srround 
that  the  verdict  is  ag^alnst  law  and  evidence,  and 
that  the  damages  are  excessive,  the  Jury  report 
to  the  court  the  Items  which  constituted  the  ele- 
ments of  their  verdict ;  and  the  court  belnp  of 
opinion  that  as  to  some  of  the  items  the  plain- 
tiff is  not  entitled  to  recover,  gives  the  plain- 
tiff the  option  to  reduce  the  verdict  by  the  amount 
of  these  items,  or  to  have  a  new  trial ;  and  the 
plaintiff  agrees  to  take  the  verdict  according  to 
the  opinion  of  the  coui't.  There  is  nothing  in  the 
action  of  the  court  to  which  either  party  can 
obiecL 

a.  5ame— Same— Objection  In  Appellate  Court.t— In 
such  a  case  the  court  states,  in  its  judgment,  the 
Items  disallowed  and  those  allowed ;  and  the  de- 
fendant does  not  except  to  the  opinion  of  tiie  court. 
The  defendant  cannot  object  in  the  appellate 
court,  that  the  verdict  is  against  law  and  evidence, 
or  that  the  damages  are  excessive. 

3.  Contract— To  Purnish  Cement— Breach— Bxcuae.— In 
the  agreement  between  a  canal  company  and  a 
contractor  for  building  a  dam,  the  company  is  to 
furnish  the  cement  upon  the  written  order  of  the 
contractor ;  but  "if  from  any  cause  the  company 
shall  not  be  able  to  supply  it  as  required,  they  shall 
not  be  responsible  for  any  damages  arising  to  the 
contractor  from  the  want  of  the  same."  It  is  not 
a  sufficient  excuse  for  failing  to  furnish  the  cement 
that  the  company  had  not  a  sufficient  quantity  on 
hand  to  supply  it  as  required.  It  was  their  duty  to 
use  due  and  reasonable  diligence  to  obtain  and 
keep  on  hand  a  sufficient  supply  for  that  purpose. 
Their  failure  to  do  so  is  a  breach  of  the  covenant, 
for  which  the  contractor  may  recover  damages. 

*He  was  a  stockholder  in  the  company. 

tVerdlcts— Reduction  by  Court— Objection  In  Appel- 
late Court —In  Moses  v.  Cromwell,  78  Va.  676,  it  is  said : 
"Upon  the  point  of  the  refusal  of  the  court  to  set 
aside  the  verdict,  on  the  ground  that  the  damages 
were  excessive,  it  might  be  answered,  that  the  ob- 
jection in  the  record  is  aimed  at  the  verdict  as  it 
was  originally  returned  by  the  Jury,  and  before  the 
court  had  required  a  release  of  more  than  half  of 
the  amount  thereof :  and  that  as  the  plaintiff  in 
error  has  not  excepted  to  the  Judgment  of  the  court 
for  the  IS.OOO,  as  he  might  have  done,  we  do  not 
think  it  would  be  proper  for  us  to  undertake  to  in- 
terfere with  it.  James  River  &  Kanawha  Co.  v. 
Adams.  17  Oratt  435 ;  Preston  v.  Bowen,  6  Munf .  27t ; 
Field  on  Damages,  i  883 ;  Sedg.  on  the  Measure  of 
Damages.  660,  note.*'  The  principal  case  is  also  cited 
and  approved  in  Vinal  v.  Core,  18  W.  Va.  62. 


4.  Same— To  Build  Canal  Lock —  Case  at  Bar.  — The 
agreement  for  the  construction  of  a  lock  provides, 

that  it  is  to  be  done  with  such  changes  and 

428  alterations  thereof  as  might  *thereafter  be 
adopted  by  the  company  :  they  paying  all  the 

additional  expense  for  increase  of  work  or  mate- 
rials caused  by  such  change  or  alterations.  The 
company  may  change  the  location  and  materials 
of  the  lock ;  and  by  so  doing  they  Incur  no  other 
liability  than  that  prescribed  In  the  contract  Itself. 

5.  Same— Same— Same.— If  In  such  a  case,  notwith- 
standing any  modification,  change  or  alteration 
In  the  plan,  construction  or  material  used,  the  con- 
tractor continues  the  work,  and  his  work  is  esti- 
mated and  paid  for  according  to  the  terms  of  the 
contract,  the  contractor  is  not  entitled  to  recover 
for  any  such  work  done,  beyond  the  estimates,  or 
for  loss  of  time  or  consequence  thereof,  unless 
the  company  has  acted  in  bad  faith. 

6.  5ame— Liability  of  ComiNmy.— The  company  is  only 
liable  for  a  failure  to  comply  with  Its  covenant 
after  Its  execution :  but  the  contractor  may  show 
that  it  was  executed  prior  to  its  date. 

On  the  8th  of  December,  1848,  a  covenant 
was  entered  into  between  the  James  River 
and  Kanawha  Company  of  the  one  part, 
and  John  L.  Adams  of  the  other,  whereby 
the  latter  contracted  to  construct,  in  a  sub- 
stantial and  workmanlike  manner,  the  dam 
across  James  river,  known  as  the  ^'Pedlar 
dam,"  and  the  river  lock  connected  there- 
with, in  conformity  with  certain  specifica- 
tions annexed  to  the  covenant,  and  with 
the  plan  of  the  said  dam  and  river  lock  ex- 
hibited by  the  company,  and  with  such 
changes  and  alterations  thereof  as  might 
thereafter  be  adopted  by  the  president  and 
directors  of  the  said  company,  and  to  fur- 
nish all  the  materials  which  might  be  nec- 
essary and  proper  therefor,  according  to  the 
specification,'  of  such  quality  as  the  princi- 
pal assistant  engineer  having  the  superin- 
tendence of  the  said  dam  and  river  lock,  or 
the  chief  engineer  of  the  company,  might 
approve.  Stipulations  were  contained  in 
the  covenant  that  monthly  estimates  should 
be  made  by  an  engineer  of  the  company,  of 
the  quantity  and  value  of  each  species  of 
work  done  pursuant  to  the  contract,  at  the 
prices  contained  in    the  proposal  an- 

429  nexed   thereto,    according  to  a  *scale 
to  be  made  out  for  the  purpose  by  the 

principal  assistant  or  chief  engineer ;  which 
scale  should  provide  for  estimating  the  pro- 
portional value  of  any  materials  procured 
for  said  dam  and  river  lock ;  and  that  there 
should  be  included  in  such  monthly  esti- 
mates all  suitable  materials  which  might 
have  been  delivered  upon  the  land  of  the 
company  near  the  site  of  the  work,  or  at 
other  places,  if  properly  secured  .to  the  com- 
pany ;  also  the  value  of  any  extra  work  done 
in  consequence  of  any  alteration  of  the 
plan  of  the  said  dam  and  river  lock,  which 
might  have  been  adopted  by  the  president 
and  directors  of  the  company,  and  of  the 
material  required  for  the  construction  of 
such  extra  work,  where  such  alteration 
shall  have  caused  an  increased  expense  to 
the  contractor;  and  where  any  such  altera- 
tion   shall    have   caused    a   saving   of  ex- 
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penae  to  the  contractor,  a  reasonable 
deduction  was  to  be  made  therefor  by  the 
eng'ineer  making  the  said  estimates.  And 
it  was  mutually  agreed  between  the  con- 
tracting parties,  that  the  said  monthly 
estimates,  after  being  corrected  when  nec- 
essary and  approved  in  the  manner  provided 
l>y  the  contract,  should  be  final  and  con- 
clusive. At  the  first  meeting  of  the  presi- 
dent and  directors  after  the  due  return  of 
any  monthly  estimate  or  the  correction  of 
any  errors  therein,  it  was  agreed  that  four- 
fifths  of  the  sum  appearing  to  be  due  for 
work  performed  and  materials  furnishd 
since  the  preceding  estimate,  should  be  paid 
to  the  contractor;  but  no  portion  of  the 
remaining  fifth  was  to  be  paid  until  the 
contract  should  be  fulfilled  on  the  part  of 
the  contractor,  and  the  whole  work  delivered 
to  the  company  in  good  order  in  pursuance 
thereof.  Within  thirty  days  after  the  com- 
pletion of  the  work,  a  final  estimate  of  all 
irork  not  embraced  in  former  estimates  was 
to  be  made,  approved  and,  if  necessary, 
corrected,  in  the  manner  provided  for  in 
regard    to  monthly   estimates;  and   at  the 

first  meeting  of  the  president  and  di- 
430      rectors   after  *the  adjustment  of   the 

final  estimate,  the  whole  balance  due 
upon  the  contract  was  to  be  paid :  provided, 
however,  that  such  payment  should  not  be 
made  until  the  contract  shall  have  been  ful- 
filled on  the  part  of  the  contractor  and  the 
whole  work  delivered  to  the  company  in 
good  order  in  pursuance  thereof.  It  was 
further  agreed  that  the  work  should  be  com- 
menced within  thirty  days  from  the  date  of 
the  contract,  should  be  steadily  prosecuted 
without  interruption  until  completed,  and 
should  be  completed  and  delivered  up  in 
good  order  on  or  before  the  first  of  Jan- 
uary, 1850.  It  was  also  ag^reed  that  all  or- 
ders given  by  an  engineer  which  should 
cause  an  increase  or  diminution  of  the 
quantity  or  value  of  the  work  to  be  per- 
formed should  be  given  in  writing,  and  that 
no  claim  for  extra  compensation  for  work 
done  under  any  order  of  the  engineer  should 
be  allowed  to  the  contractor,  unless  the 
order  was  in  writing.  Other  stipulations 
and  details  are  contained  in  the  contract, 
which  are  stated  in  the  opinion  of  Judge 
Moncure.  The  work  seems  to  have  been 
commenced  in  due  time,  but  was  not  finished 
until  some  time  in  1851,  though  it  does  not 
appear  that  any  objection  was  made  on  that 
account.  Regular  monthly  estimates  .were 
made  in  pursuance  of  the  contract,  with 
one  or  two  exceptions  only  (which  are  not  a 
subject  of  objection  in  the  case),  commenc- 
ing with  the  first  day  of  January,  1849,  and 
ending  on  the  first  of  January,  1851,  inclu- 
sive, four-fifths  <Jf  which  were  regularly 
paid  to  the  contractor,  who  executed  his 
receipts  therefor,  specifying  in  each  receipt 
that  the  amount  received  was  in  full  pay- 
ment for  the  work  done  by  him  up  to  the 
date  of  the  estimate  to  which  the  receipt 
applied  after  deducting  the  reserved  twenty 
per  cent.  And  on  the  first  of  December, 
1851,  a  final  estimate  was  made,  the  balance 
of  which,  after  deducting  the  amount   paid 


on  the  monthly   estimates,  $5,450  advanced 
at  different  times  on  account  of  the 

431  *reserved  twenty   per  cent.,  and   two 
other  credits,  was  afterwards  paid  by 

order  of  the  contractor  to  Thomas  O.  Acree, 
who  gave  his  receipt  to  the  company  in  full 
of  the  same.  This  receipt  bears  date  March 
15th,  1852. 

In  September,  1852,  John  L.  Adams  the 
contractor,  brought  two  actions  against  the 
James  River  and  Kanawha  company,  for 
damages  on  account  of  their  alleged  viola- 
tion of  their  contract  with  him  in  regard  to 
the  construction  of  the  **Pedlar  dam"  and 
river  lock  aforesaid ;  one  of  them  an  action 
of  covenant  founded  on  the  contract  afore- 
said, and  the  other  an  action  of  assumpsit. 
In  the  former,  the  declaration  set  out 
the  whole  contract  at  length,  with  the  spec- 
ifications and  proposal  aforesaid  annexed, 
and  assigned  thirteen  breaches  of  the  cove- 
nant. The  defendants  pleaded  that  they  had 
not  broken  the  covenant ;  on  which  plea  issue 
was  joined.  In  the  action  of  assumpsit, 
the  declaration  contained  only  the  common 
counts,  and  with  it  was  filed  a  bill  of  par- 
ticulars, headed  ''The  James  River  and 
Kanawha  company  in  account  with  John  L. 
Adams  for  work  done  and  materials  fur- 
nished in  and  about  the  Pedlar  dam  and  the 
river  lock  connected  therewith."  The 
general  issue  was  joined.  In  August  and 
September,  1856,  these  actions  came  on  to 
be  tried  together  by  the  same  jury,  when  a 
verdict  was  rendered,  in  the  action  of  cov- 
enant for  the  plaintiff,  and  his  damages 
were  assessed  at  $12,000;  and  in  the  action 
of  assumpsit  for  the  defendants.  Judgment 
was  entered  on  the  latter  verdict  without 
objection ;  and  all  proceedings  in  the  action 
of  assumpsit  were  thus  ended.  But  in  the 
action  of  covenant,  a  motion  was  made  by 
the  defendants  to  set  aside  the  verdict  and 
for  a  new  trial,  upon  two  grounds :  Ist,  that 
the  verdict  was  against  law  and  evidence 
in  toto,  and  2dly,  that  if  the  plaintiff  was 
entitled  to  any  recovery,  the  damages 
were  excessive.  The  court  was  of  opinion 
that   the     verdict    was    not    against 

432  *law  and  evidence   in  toto,    but   that 
the   damages  were   excessive   to   the 

extent  of  $7,000;  and  upon  the  plaintiff's 
consenting  in  open  court  to  release  that 
amount  of  the  verdict,  the  court  gave  judg- 
ment for  the  remaining  $5,000  with  interest 
and  costs.  In  the  opinion  of  the  court  over- 
ruling the  motion  for  a  new  trial,  which 
seems  to  have  been  entered  on  the  order 
book  as  a  part  of  the  judgment,  the  mode 
in  which  the  court  arrived  at  the  conclusion 
that  the  damages  were  excessive  is  stated  ; 
from  which  it  appears  that  the  jury  reported 
to  the  court  the  items  which  constituted  the 
elements  of  their  verdict  for  $12,000 ;  which 
items  are  set  forth  in  the  opinion,  as  also 
are  the  reasons  of  the  court,  for  considering 
that  as  to  some  of  them,  which  are  enumer- 
ated, the  plaintiff  was  precluded  and  barred 
from  a  recovery  by  the  monthly  and  final 
estimates  made  in  pursuance  of  the  con- 
tract, there  having  been  proved  neither 
fraud    nor  mistake   as  to   the  latter  items. 
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But  as  to  the  other  items  reported  by  the 
jury,  the  court  was  of  opinion,  that  the 
plaintiff  was  entitled  to  recover,  notwith- 
standing the  monthly  and  final  estimates ; 
and  the  evidence  being-  conflicting,  the 
court  could  not  say  that  the  damages  as- 
sessed for  those  items  were  excessive. 

No  exception  was  taken  to  the  opinion  or 
action  of  the  court  on  the  motion  for  a  new 
trial.  But  on  the  trial  of  the  cause,  fifteen 
instructions  to  the  jury  were  moved  for  by 
the  defendants,  all  of  which  were  given  by 
the  court,  except  the  7th,  8th,  11th,  13th, 
14th,  and  ISth,  which  were  refused ;  but  the 
15th  was  modified  and  then  given.  To  such 
refusal  the  defendants  excepted.  These  in- 
structions are  stated  in  the  opinion  of  Judge 
Moncure. 

The  judgment  was  rendered  on  the  5th 
of  September,  1856,  and  on  the  24th  of  Au- 
gust, 1861,  the  James  River  and  Kanawha 
company  applied  to  this  court  for  a  writ  of 
error,  which  was  awarded. 


433 


lee. 


*Lyon8,  for  the  appellant. 

There  was  no  counsel  for  the  appel- 


MONCURE,  P.,  after  stating  the  case, 
proceeded  as  follows : 

The  defendants  took  no  step  to  have  this 
judgment  of  the  Circuit  court  reviewed  by 
this  court  from  the  time  it  was  rendered, 
on  the  Sth  of  September,  1856,  to  the  24th 
of  August,  1861 — a  period  of  nearly  five 
years — which  number  of  years,  if  it  had 
fully  elapsed,  would  have  barred  the  pre- 
sentation of  a  petition  for  a  supersedeas. 
This  delay,  in  part  at  least,  may  perhaps  be 
accounted  for  by  the  fact  that  the  cases  of 
Condon  v.  South  Side  Railroad  Company, 
14  Gratt.  302,  and  Baltimore  and  Ohio  Rail- 
road Company  v.  Polly,  Woods  &  Co.,  Id. 
447,  which  seem  to  be  supposed  to  have  a 
material  bearing  upon  this  case,  were  not 
reported  until  1859 ;  and  by  the  further  fact 
that  the  case  of  the  James  River  and  Kan- 
awha Company  v.  Adams — a  case  between 
these  same  parties  founded  on  a  contract 
almost  identically  the  same  with  the  con- 
tract in  this  case,  for  the  construction  of 
the  **Bald  Eagle'*  dam  and  a  river  lock  con- 
nected therewith — was  not  decided  by  this 
court  until  the  14th  of  April,  1858,  though 
it  was  pending  here  when  the  judgment  of 
the  Circuit  court  in  this  case  was  rendered. 
The  delay  is  unimportant,  however,  as  it 
was  not  for  full  five  years.  On  the  24th  of 
August,  1861,  the  defendants  applied  for 
and  obtained  an  order  for  a  supersedeas. 
In  their  petition  they  assign  for  errors,  Ist, 
the  refusal  of  the  court  to  give  the  7th,  8th, 
11th,  13th  and  15th  instructions  asked  for 
by  the  defendants ;  and  2dly,  the  refusal  of 
the  court  to  set  aside  the  verdict  and  grant 
a  new  trial;  in  support  of  which  second 
assignment  of  error,  the  decisions  of  this 
court  above  mentioned  are  cited  and  firmly 

relied  upon. 
434         *The    second   assignment   of    error 
will  first  be  disposed  of,  and  upon  the 
ground  that  no  exception  was  taken  by  the 


defendants  to  the  opinion  of  the  court  over- 
ruling their  motion  for  a  new  trial,  upon 
the  plaintiff's  releasing  $7,000  of  the  dam- 
ages assessed  by  the  jury.  Their  failure  to 
take  such  exception  may,  perhaps,  be  ac- 
counted for  in  the  same  way  which  has  been 
suggested  in  regard  to  their  application  for 
this  appeal,  and  they  may  then  have  had 
little  hope  of  being  able  to  reduce  the 
amount  of  damages  which  might  be  re- 
covered against  them  on  a  new  trial  to  less 
than  $5,000.  But  whatever  their  motive 
may  have  been  in  not  taking  such  excep- 
tion, the  effect  is  the  same,  and  the  judg- 
ment cannot  be  reversed  for  any  supposed 
error  of  the  court  in  overruling  the  motion 
for  a  new  trial.  In  the  first  place,  all  the 
facts  of  the  case  are  not  certified  so  as  to 
enable  this  court  to  determine  the  question ; 
and  in  the  second  place,  if  there  had  been 
an  exception,  the  plaintiff  might  have 
withdrawn  his  release  or  declined  giving  it. 

Reference  is  made  in  the  argument  of  the 
appellant's  counsel  to  what  is  said  to  be  the 
*' extraordinary  conduct  of  the  judge  in  ob- 
taining from  the  jury  a  statement  of  the 
grounds  of  their  venlict."  I  see  no  just 
ground  of  objection  to  this  course  of  pro- 
ceeding. The  jury  had  performed  their 
function  by  finding  a  verdict  for  the  plain- 
tiff and  assessing  his  damages.  The  de- 
fendants moved  for  a  new  trial.  The  judge 
thought  that  the  plaintiff  was  entitled  to 
recover  some  damages,  but  that  the  amount 
assessed  by  the  jury  was  excessive.  He 
wished  to  end  the  case,  .and  thus  prevent 
the  expense,  trouble  and  delay  of  a  new 
trial,  by  giving  judgment  for  so  much  of 
the  damages  as  he  might  think  just,  pro- 
vided the  plaintiff  would  release  the  resi- 
due. But  his  difficulty  was  to  ascertain 
what  was  just,  and  he  referred  to  the  jury, 
who  were  judges  of  the  facts  and  had 
435  tried  the  *case,  to  aid  him  in  over- 
coming this  difficulty.  If  he  could 
have  come  to  a  satisfactory  conclusion  in 
regard  to  the  facts  upon  his  hearing  of  ' 
them  in  the  course  of  the  trial,  he  might, 
and  no  doubt  would,  have  acted  upon  that 
conclusion.  But  as  he  could  not,  or  did  not, 
I  see  no  impropriety  in  calling  the  jury  to 
his  aid.  The  plaintiff  cannot  complain  of 
this,  because  he  is  not  bound  to  give  the 
release,  which  is  merely  proposed  to  his 
election  as  an  alternative  to  the  granting 
of  a  new  trial;  and  a  fortiori,  the  defend- 
ants cannot  complain,  because  it  is  for  their 
benefit  that  the  damages  are  reduced,  and 
they  may  still  except  to  the  opinion  of  the 
court  if  they  consider  it  erroneous.  A 
motion  for  a  new  trial  is  addressed  to  the 
sound  discretion  of  the  court,  and  the  ob- 
ject of  granting  it  is  to  attain  the  justice 
of  the  case.  If  that  object  could  be  attained 
in  the  mode  pursued  by  the  judge  in  this 
case,  it  was  proper  for  him  to  pursue  it. 

The  other  assignment  of  error  will  now 
be  considered,  and  that  is,  the  refusal  of 
the  court  to  give  the  7th,  8th,  11th,  12th, 
13th  and  15th  instructions  asked  for  by  the 
defendants. 

The  7th   is   in   these   words:    "That   al- 
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thottg-h  the  jury  may  believe   that   the   de- 
fendants were   responsible   for  delays,  by 
which  the  plaintiff  was  subjected  to  incon- 
venience and  loss,    that  upon    the   present 
aspect  of  the  pleading's  in  these  causes  the 
plaintiff  can  recover  no  damages  therefor: 
not  in  the  action  upon  the  covenant,  because 
such  delay  is  no  breach  of  the  written  cov- 
enants entered  into  by  the  defendants ;  nor 
in  the   action  on  the  case,  because   it  only 
declares  for  work  and  labor  done  and   per- 
formed  and  materials  furnished,   and  lays 
no  claim  for  damages  for  any  loss,  but  only 
ex  contractu."     The  8th  is  in  these  words: 
**That  according  to  that   provision   of  the 
covenant  declared    upon,    which    provides 
that  4t  is   expressly    stipulated   that 
436      although   the  Canal  company  ^agrees 
to  furnish  the  cement  for  this  dam, 
yet    if  from  any  cause   the   said  company 
should  not  be  able  to  supply  it  as  required, 
they  shall  not  be  responsible  for  any  dam- 
ages  to  the  contractor  for  the  want  of  the 
same,'  the  plaintiff  is  not  entitled  to  recover 
for  any  failure  on  the  part  of  the  defendants 
to  supply  him  with   cement   unless   he  pre- 
sented a  written  requisition  for  the  same  as 
required   by   the  covenant,  and  the  defend- 
ants, having  a    sufficient  quantity  on  hand 
to  supply  said  requisition   at  the   time,    re- 
fused to  do  so.*' 

The  material  specifications  in  regard  to 
cement  in  the  contract  are,  that  **the 
cement  shall  be  furnished  by  the  Canal 
company,  and  shall  be  taken  by  the  con- 
tractor for  the  dam  from  some  one  of  the 
deposits  of  cement  which  shall  be  estab- 
lished by  the  Canal  company,  upon  the 
written  order  which  he  shall  from  time  to 
time  receive  from  the  engineer  for  the 
same,  and  the  engineer  shall  be  the  sole 
judge  as  to  which  deposit  it  shall  be  drawn 
from,  and  shall  express  the  same  in  said 
order;  and  the  said  contractor  shall  trans- 
port the  cement  so  received  to  said  work  in 
good  tight  barrels,  casks  or  bags,  to  be 
provided  by  him  at  his  own  cost,  and  shall 
keep  it  secured  from  the  weather  until  used, 
in  suitable  cement  houses,  built  at  his  own 
cost,  one  near  each  abutment,  under  the 
direction  and  subject  to  the  approval  of  the 
engineer;  but  the  company  shall  pay 
the  contractor,  upon  the  completion  of 
the  dam,  one-half  of  a  cent  per  bushel  per 
mile  for  every  bushel  of  cement  transported 
by  him  in  good  order  and  actually  used  in 
his  contract.  On  presenting  the  written 
order  of  the  engineer  and  receiving  the  ce- 
ment, the  contractor,  his  agent  or  boatman, 
shall  apply  to  the  company's  agent  from 
whom  he  received  it,  for  a  certificate  of  the 
quantity  and  quality  of  the  cement  which 
may  be  delivered  to  him ;  which  certificate 
shall  be  presented  to  the  assistant  en- 
437  gineer,  on  the  arrival  of  the  *cement 
at  the  place  where  it  is  to  be  used, 
and  it  shall  be  the  duty  of  the  assistant 
engineer  to  examine  and  compare  the  cement 
delivered  there  with  that  which  the  certifi- 
cate calls  for.  No  cement  shall  be  used  in 
the  work  which  shall  have  been  damaged 
on  its  passage  from  the  mill,  depot  or  kiln, 


or  while  in  the  possession  of  the  contractor; 
and  in  the  event  of  any  cement  being  so 
damaged,  the  loss  of  the  same  shall  be  sus- 
tained by  Jthe  contractor.  It  is  expressly 
stipulated,  that  although  the  Canal  com- 
pany agree  to  furnish  the  cement  for  this 
dam,  yet  if  from  any  cause  the  said  com- 
pany shall  not  be  able  to  supply  it  as  re- 
quired, they  shall  not  be  responsible  for 
any  damages  arising  to  the  contractor  from 
the  want  of  the  same." 

By  these  stipulations  of  the  contract  the 
company  were  bound  to  furnish  the  cement 
for  the  dam,  as  required  by  the  contractor 
as  aforesaid,  if  of  abilitj^  to  do  so,  and  were 
responsible  for  any  damages  arising  to  the 
contractor  from  the  want  of  the  same,  if, 
being  able,  they  failed  so  to  furnish  it.  It 
was  not  a  sufficient  excuse  for  failing  so  to 
furnish  it,  that  they  had  not  a  sufficient 
quantity  on  hand  to  supply  it  as  required. 
It  was  their  duty  to  use  due  and  reasonable 
diligence  to  obtain  and  keep  on  hand  a  suf- 
ficient supply  for  that  purpose.  The  7th 
and  8th  instructions  asked  for  by  the  de- 
fendants were  therefore  properly  refused. 
The  7th,  because,  if  the  plaintiff  sustained 
damages  for  being  delayed  by  the  failure  of 
the  defendants  to  furnish  the  cement  as 
aforesaid  according  to  their  covenant,  then 
the  plaintiff  was  entitled  to  recover  such 
damages  in  the  action  of  covenant.  And 
the  8Ui,  because  it  confines  the  title  of  the 
plaintiff  to  recover  for  any  failure  on  the 
part  of  the  defendants  to  supply  him  with 
cement,  to  the  single  case  of  their  refusal 
to  do  so  on  his  presentation  of  a  written 
requisition  for  the  same  as  required  by 
438  the  covenant,  they  having  a  *suffi- 
cient  quantity  on  hand  to  supply  said 
requisition  at  the  time:  thus  ignoring  the 
obligation  of  the  defendants  to  use  due  and 
reasonable  diligence  to  obtain  and  keep  on 
hand  a  sufficient  supply.  The  instruction 
should  have  been  to  the  effect,  ^'that  the 
plaintiff  is  not  entitled  to  recover  for  any 
failure  on  the  part  of  the  defendants  to 
supply  him  with  cement  unless  he  presented 
a  written  requisition  for  the  same,  as  re- 
quired by  the  covenant,  and  the  defendants 
refused  to  do  so,  though  they  had,  or  might, 
by  using  reasonable  diligence,  have  had  a 
sufficient  quantity  on  hand  to  supply  said 
requisition  at  the  time." 

The  11th  instruction  asked  for  by  the 
defendants  is  in  these  words:  **that  at  any 
time  during  the  progress  of  the  work  they 
had  a  right  under  said  contract  to  abandon 
the  construction  of  the  lock  on  the  south 
side  of  the  river,  and  to  erect  it  on  the 
north  side  and  to  change  the  materials  out 
of  which  it  was  to  be  constructed ;  and  that 
they  incurred  no  other  liability  than  that 
prescribed  in  the  contract  itself,  that  of 
paying  all  the  additional  expense  for  in- 
crease of  work  or  materials  prescribed  in 
the  covenant  caused  by  said  work." 

I  can  see  no  just  ground  of  objection  to 
this  instruction,  and  think  it  ought  to  have 
been  given.  The  contract,  as  we  have  seen, 
expressly  bound  the  contractor  to  construct 
in    a    substantial  and    workmanlike   man- 
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ner  the  "Pedlar  dam"  and  river  lock 
connected  therewith,  in  conformity  with 
the  annexed  specification,  and  with  the  plan 
of  the  said  dam  and  the  river  lock  exhibited 
by  the  company,  and  with  such  changes 
and  alterations  thereof  as  mig-ht  thereafter 
be  adopted  by  the  president  and  directors  of 
the  said  company;  thus  reserving  to  the 
defendants  the  right  to  adopt  such  changes 
and  alterations  of  the  work  as  they  might 
thereafter  think  proper;  and  they  had, 
therefore,  a  right,  under  the  contract, 

439  to  ^abandon    the   construction  of  the 
lock  on  the  south  side  of  the  river,  and 

to  erect  it  on  the  north  side,  and  to  change 
the  materials  out  of  which  it  was  to  be 
constructect;  and  by  so  doing,  they  incurred 
no  other  liability  than  that  prescribed 
in  the  contract  itself ;  that  of  paying  all  the 
additional  expense  for  increase  of  work  or 
materials,  caused  by  the  adoption  of  such 
changes  and  alterations,  for  the  ascer- 
tainment and  payment  of  which  additional 
expense  express  provision  was  made  by  the 
contract.  There  being  no  breach  of  the 
contract  on  the  part  of  the  defendants  by 
reason  of  any  such  changes  and  alterations, 
they  could  have  incurred  ncv  liability  there- 
for beyond  what  the  contract  prescribed,  and 
if  any  other  damage  was  sustained  by  the 
plaintiff  therefrom  it  was  damnum  absque 
injuria. 

The  13th  instruction  asked  for  by  the  de- 
fendants is,  that  if  the  jury  '*believc  from 
the  evidence,  that  notwithstanding  any 
modification,  change  or  alteration  in  the 
plan,  construction  or  material  used,  the 
plaintiff  continued  the  work,  and  the  work 
done  in  pursuance  of  such  modification, 
change  or  alteration,  was  estimated  ac- 
cording to  the  terms  of  the  contract,  the 
plaintiff  is  npt  entitled  to  recover  in  this 
action  for  any  work  done  according  to  said 
modification,  change  or  alteration,  or  any 
loss  of  time,  or  consequence  thereof,  unless 
the  defendants  acted  in  bad  faith." 

I  think  this  instruction  also  ought  to  have 
been  given,  and  substantially  for  the  rea- 
sons assigned  in  regard  to  the  11th  instruc- 
tion. Of  course  the  instruction  must  be 
understood  as  implying,  what  the  evidence 
tended  to  prove,  that  the  work  done  in  pur- 
suance of  such  modification,  change  or 
alteration  was  paid  for,  as  well  as  '*esti- 
mated,  according  to  the  terms  of  the  con- 
tract;" but  to  make  the  meaning  more 
plain,  the  words  **and  paid,"  should  have 
been  inserted  after   the   word  **esti- 

440  mated."  If  the  defendants  *acted 
in  good  faith  in  regard  to  any  mod- 
ification, change  or  alteration  made  by 
them  in  the  plan,  construction  or  ma- 
terial of  the  work,  and  estimates  were 
duly  made  and  paid  according  to  the  terms 
of  the  contract,  there  could  be  no  further 
liability  on  them  for  any  work  done  accord- 
ing to  said  modification,  change  or  altera- 
tion, or  any  loss  of  time  or  consequence 
thereof,  for  there  was  no  breach  of  the  con- 
tract in  that  respect. 

The  15th  instruction  to  the  jury  asked  for 
by  the  defendants  was,    **to  disregard   all 


evidence  of  a  failure  on  the  part  of  the  de- 
fendants to  supply  the  plaintiff  with  cement 
prior  to  the  8th  day  of  December,  1848 
(the  date  of  the  covenant  sued  on) ;"  which 
instruction  the  court  refused  to  give  as 
asked  for,  but  gave  it  in  a  modified  form  as 
follows,  to  wit:  **that  the  jury  should  dis- 
regard all  evidence  of  a  failure  on  the  part 
of  the  defendants  to  supply  the  plaintiff 
with  cement  prior  to  the  8th  day  of  Decem- 
ber, 1848  (the  date  of  the  covenant  sued  on), 
unless  it  should  be  proved  to  the  satisfaction 
of  the  jury,  that  the  said  covenant  was  ex- 
ecuted before  the  8th  day  of  December, 
1848." 

I  can  perceive  no  just  ground  of  objection 
to  this  modification  of  the  instruction  asked 
for,  and  no  injury  which  it  could  have 
caused  to  the  defendants.  I  therefore  think 
the  court  did  not  err  in  giving  the  instruc- 
tion in  the  modified,  instead  of  the  origi- 
nal, form.  There  is  evidence  in  the  record 
that  the  work  was  commenced,  and  the 
covenant  may  have  been  executed,  before 
the  day  on  which  it  bears  date.  If  it  was, 
it  should  have  effect  from  the  time  at  which 
it  was  executed.  If  it  was  not,  then  the 
defendants  had  the  full  benefit  of  their  in- 
struction in  the  form  in  which  they  offered 
it. 

Upon  the  whole,  I  think  the  court  erred 
in  refusing  to  give  the  11th  and  13th  in- 
structions asked  for  by  the  defendants,  and 
therefore  the  judgment  ought  to  be 
441  reversed,  *the  verdict  set  aside,  and 
the  cause  remanded  for  a  new  trial  to 
be  had  therein ;  on  which  new  trial,  should 
the  evidence  be  in  substance  the  same  as 
on  the  former  trial,  and  the  said  instructions 
be  again  asked  for,  they  ought  to  be  given. 

JO YNES,  J. ,  concurred  in  the  opinion  of 
Moncure,  P. 

Judgment  reversed. 


NOTS.— The  case  of  The  James  River  and  KanawlM 
Company  ▼.  Adams,  referred  to  in  this  case,  was 
decided  by  this  coart  on  the  14tli  day  of  April,  iflBB. 
It  was  founded  on  a  contract  for  the  constmction  of 
the  "Bald  Eag-le  dam"  and  a  river  lock  coanected 
therewith:  which  contract  was  similar  to  the  ooe 
on  which  this  case  Is  founded.  All  the  Judges  were 
present  except  Judg-e  DanUl,  who  had  an  interest 
in  the  case,  which  prevented  him  from  sitting:  aad 
all  present  concurred  in  the  following  opinion, 
delivered  by  JimoB  Morcubk,  which  sufficiently 
states  the  case  to  make  the  opinion  intelltffihle. 

I  am  of  opinion  that  the  Circuit  court  erred  in 
refusinff  to  give  the  4th  instruction:  and  also  in 
giving  the  instruction  which  it  did  in  lieu  thereof. 
The  4th  instruction  is  according  to  the  substance 
and  almost  in  the  very  words  of  the  contract 
and  ouffht  therefore  to  have  been  riven  in  the 
form  in  which  it  was  asked.  The  contract  pre- 
scribes the  mode  in  which  monthly  estimates  are 
to  be  made  and  approved,  of  the  quantity  and 
value  of  each  species  of  work  done  in  pursuance 
thereof  at  the  prices  contained  in  the  proposal,  Ac., 
and  directs  that  the  value  of  any  extra  work  done 
in  consequence  of  any  alteration  of  the  plan.  Ac- 
should  be  included  in  the  said  estimates.    It  then 
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expressly  declares   that  any  estimate  made   and 
approved  am  aforesaid,  shall  be  Anal  and  conclusive, 
nnle.ss  objected  to  before  paid,  &c.    There  is  nothing- 
nnlawful  in  these  provisions  of  the  contract,  and 
fnll  effect  must  therefore  be  ^Iven  to  them.    How, 
.then,  could    the  court   with  propriety  refuse    to 
instruct  the  jury  that  estimates  so  made  and  ap- 
proved, and    the  receipt  of    the  money    specified 
therein,  are  by  the  terms  of  the  covenant  to  be 
resrarded  conclusive  evidence  as  between  the  par- 
ties, of  the  prices  of  the  work,  &c.,  as  therein  set 
forth?    And  how  could    the  court  with  propriety 
instruct  the  jury  that  such  estimates  and  receipts 
were  prima  facie  evidence  only  of  the  prices  of  the 
work,  &c.  ?    The  error  was  not  cured  by  further  In- 
structinfiT  the  jury  that  to  enable  the  plaintiff  to 
rebut  and  overcome  such  vrima  fade  evidence, 
442    and  to  recover  for  such   work,  Ac,  ♦hiirher 
prices  than  those  mentioned  in  such  estimates 
and  receipts,  he  must  prove  that  an  acreement  was 
made  between  him  and  the  defendants  for  such 
higher    prices;  or  that    there  was  no   agreement 
between  them  on  the  subject  of  price,  so  as  to  leave 
that  an  open  question  to  be  settled  by  the  jury  upon 
the  principle  of  a  quantum  meruiU  in  assessing  their 
damages  in  an  action  of  covenant    If  there  was  in 
fact  a  new  agreement  between  the  parties  as  to 
prices,  then  the  action  to  recover  such  prices  should 
have  been  upon  the  new  agreement  and  not  upon 
the  covenant.    This  action  being  upon  the  covenant, 
only  the  covenant  prices  can  be  recovered.    If  there 
was  no  new  agreement  between  them  on  the  subject 
of  price,   the  question  was  not  an  open  one  to  be 
settled  by  the  jury,  but  was  closed  by  the  covenant 
which  provided  a  mode  of  ascertaining  it    The  cov- 
enant provided  for  the  construction  of  the  entire 
work  in  conformity  with  a  specification  and  plan 
agreed  upon,  with    such  changes  and  alterations 
thereof  as  might  afterwards  be  adopted  by  the  com- 
pany; and  it  provided  a  mode  of  ascertaining  the 
amount  to  be  paid  for  the  entire  work,  whether 
done  in  pursuance  of  the  said  specification  and  plan. 
or  of  any  such  changes  and  alterations.    That  mode 
was   by  monthly    and  final    estimates.    If   made, 
approved  and  not  objected  to  according  to  the  cov- 
enant they  are,  by  the  very  terms  of  the  covenant, 
final  and  conclusive. 

But  even  if  the. question  as  to  the  price  of  any  of 
the  work  done  by  the  plaintiff  under  the  covenant 
could  ever  have  been  considered  as  an  open  one,  it 
was  certainly  settled  and  concluded  by  the. facts 
that  such  work  was  included  in  estimates  made  and 
approved  according  to  the  covenant  and  that  the 
plaintiff,  without  objection  thereto,  had,  either  in 
the  manner  mentioned  in  the  covenant  or  otherwise, 
received  the  money  mentioned    therein  and  exe- 
cuted receipts  therefor.   Such  estimates  and  receipts 
ought  surely  to  be  regarded  as  conclusive  evidence 
of  the  price  of  the  work,  even  without  reference  to 
the  terms  of  the  covenant  expressly  declaring  them 
to  be  so.    The  monthly  estimates  (S3  or  34  in  number) 
appear  generally  to  have  been  made  on  the  first 
day  of  each  month,  commencing  July  1st,  1848,  and 
ending  May    1st,    1851.    The  amount  due   on  each 
estimate  was  paid  a  few  days  after  its  date,  and  a 
receipt,  written  under  the  estimate,  was  given  by 
the  plain  tiff  for  the  amount;  "being,"  as  each  receipt 
expresses,  "full  payment  for  the  work  done  by  me 
on  the  above  mentioned  dam  up  to  the  date  of  the 
above  estimate,  after  deducting  the  reserved  twenty 
per  cent,  as  above  stated." 
It  is  argued  by  the  counsel  for  the  defendant  in 


error,  that  there  is  a  difference  between  monthly 
and  Jlnal  estimates  in  regard  to  their  effect  as  evi- 
dence; and  that  while  the  latter  are  conclusive  ac- 
cording to  the  decision  of  this  court  in  Kidwell  v.  The 
Baltimore  and  Ohio  Railroad  Co.,  11  Gratt  678,  the 
former  are  not    Whether  either  are  conclusive  or 

not,  depends  upon  the  contract,  which  may 
443    make  ^either  or  both  conclusive,  according  to 

the  iutentlon  of  the  parties.    Sometimes  these 
monthly    or   periodical   estimates  •  are   obviously 
designed  as  mere    approximations,  to  enable  the 
company  to   make  safe   and  reasonable  advance- 
ments to  the  contractor  during  the  progress  of  the 
work.    All  that  is  required  to  the  validity  of  such 
estimates  (ithas  been  held)  Is;  that  they  were  made 
bona  Me  and  with  the  intention  of  acting  according 
to  the  exigency  of  the  contract    Redfield  on  Rail- 
ways, 207;  RouaerY.  Great  Western  Bailway.  37  Eng.  L. 
&  E.  R.  85-48.    If  evidence  at  all  in  an  action  for  the 
balance  due  on  the  completion  of  the  work,  they 
would  only  be  prima  facie\  or,  if  conclusive,  it  could 
only  be  as  an  estoppel  in  connection  with  evidence 
of  the  assent  of  the  parties.    But  ordinarily  these 
monthly  estimates  are  designed  to  be  accurate  and 
final,  as  far  as  they  go;  and  sometimes  the  contract 
expressly  provides  that  they  shall  be  final  and  con- 
clusive.   Redfield  207;  llerrick  v.  Belknap's  estate,  Ac., 
27  Verm.  R.  878;  Barker,  <tc.  v.  Same,  Id.  TOO.    The  con- 
tract fn  this  case  so  provides.    It   prescribes  the 
same  mode  of  proceeding  in  regard  to  the  final  as 
in  regard  to  the  monthly  estimates,  and  de(^lares 
both,  alike,  final  and  conclusive.    Indeed,  it  directs 
the   final  estimate  to  be  made,  not  of  the  whole 
work,  but  of  all  work  not  embraced  informer  estimates. 
Thus  showing  that,  in  effect  the  final  estimate  is 
the  last  monthly  estimate,  and  all  the  monthly  esti- 
mates, as  far  as  they  go,  are  final  estimates.    It  is 
true  that  these  monthly  estimates  are  not  final  and 
conclusive  as  to  matters  not  embraced  therein,  or 
not  considered  and  estimated  by  the  engineer  in 
making  them.    In  this  respect  they  are  unlike  the 
final  estimate,  which  was  intended  and  expressly 
directed   to  embrace  "all  work  not  embraced  in 
former  estimates;"   so  that    while   a  part  of  the 
work  plight  have  been  omitted  in  former  estimates 
because  of  its  unfinished  state  or  otherwise,  it  must 
of  necessity  be  embraced    in  the  final  estimates. 
But  as  to  matters  embraced  in  the  monthly  esti- 
mates, they  are  as  conclusive  as  the  final  estimate. 
But  it  is  argued  that  a,  fraudulent  estimate  is  not 
conclusive,  and  that  therefore  the  court  would  have 
erred  in  giving  the  4th  instruction  asked  for  by  the 
defendants.    Without    deciding  whether   fraud  in 
making  the  estimates  would  avoid  them  at  law  or 
not,  it  is  a  sufficient  answer  to  the  argument  to  say 
that  fraud  will  not  be  presumed,  and  that  there  was 
no  evidence  whatever  of  any  such  fraud  before  the 
jury.   If  the  plaintiff  had  evidence   of  any  such 
fraud,  he  should  have  offered  to  introduce  It,  and 
thus  have    plainly    raised   the    question.    Indeed, 
there  is  no  charge  of  fraud  in  the  declaration,  and 
certainly  the  court  did  not  refuse  to  give  the  4th 
instruction,  and  give  another  in  lieu  thereof,  on  the 
ground  of  fraud,  but  on  wholly  different  and  incon- 
sistent grounds.    An  award  Is  final  and  conclusive 
in  equity  as    well  as  at   law;  and  yet  It  may  be 
avoided,  always  in  equity   and  sometimes  at 
444    law,  by  proof  of  fraud.    Such    proof,  *when 
admissible,  gets   the  aw«Lrd  out  of  the  way. 
So  long  as  it  remains  In  the  way,  it  is  final  ^d  con- 
clusive.   It  is  never  prima  facie  evidence  merely,  of 
the  matter  it  decides.    If  evidence  at  all,  it  must  be 
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concluslYe.  And  so  of  the  montlily  estimates  In  this 
case.  If  evidence  at  all  they  must  be  conclusive 
and  not  prima  fade.  They  were  offered  and  received 
as  evidence  wlthont  objection.  No  motion  was 
made  to  exclude  them.  No  evidence  was  offered  to 
impeach  them  on  the  srronnd  of  fraud  or  otherwise. 
The  court,  therefore,  erred  in  refusing  to  instruct 
the  Jury  that  they  were  conclusive,  and  Instructing' 
them  that  they  were  prima  facie  evidence  only  of  the 
prices  of  the  work,  &c 

lam  therefore  of  opinion  that  the  J  ndgrment  should 
be  reversed. 


445        •Mitchell,  &c.,  v.  Baratta &  ala. 
Same  v.  Riviera  &  als. 

April  Term,  1807,  Richmond. 

I.  Ejectment— Statute— Parties.— If  a  tenant  is  sued 
In  ejectment  for  the  land  so  held  by  him,  his  land- 
lord is  entitled  under  the  act.  Code,  ch.  185, 1 5,  to 
be  made  a  party  defendant  to  defend  the  action. 
a.  Trial  by  Court— Jury  Waived  — All  Bvldence  on 
Record.*— Parties  agree  to  dispense  with  a  trial  by 
jury  and  refer  the  whole  matter  of  law  and  fact  to 
the  judgment  of  the  court  under  the  act  Ck>de,  ch. 
162,  S  0.  p.  620;  and  all  the  evidence  is  stated  on  the 
record;  though  no  exception  is  taken  to  the  judg- 
ment of  the  court.    Heu): 

I.  Sane— Same— Same— Effect.— It  sufficiently  ap- 
pearing that  the  evidence  was  intended  to  be  a 
part  of  the  record,  it  will  be  so  considered,  though 
there  was  no  exception. 
a.  Same— Same— Certification  of  Bvldence.t— In  such 
a  case  the  evidence  and  not  the  facts  proved 
should  be  stated. 
3.  Same— Same— Same— Rule  mn  to  ReverMd.}— The 
opinion  of  the  judge  who  decided  the  case,  should 
not  be  reversed,  unless  it  is  plainly  erroneous, 
especially   if  the   evidence  or  a  part  of  it  be 
oral ;  and  more  especially  if  it  be  conflicting. 

'Appellate  Practice— All  Evidence  on  Record— No 
BUI  of  Bxcepttons.— See  principal  case  cited  in  Adklns 
V.  Globe,  etc.,  Co.,  45  W.  Va.  892,  32  S.  E.  Rep.  197; 
Board  V.  Parsons,  24  W.  Va.  568. 

tSame— Certification  of  Evidence  or  Pacts.— As   to 

whether  the  evidence  or  the  facts  proved  should  be 
set  out  in  a  bill  of  exception,  where  the  jury  has 
been  waived  and  the  whole  matter  of  law  and  fact 
has  been  heard  and  determined  by  the  court,  there 
has  been  some  conflict  in  Virginia.  See  a  review 
of  the  Virginia  decisions  in  Western  Union,  etc., 
Co.,  V.  Powell,  04  Va.  275,  26  S.  E.  Rep.  828. 

But,  from  Va.  Code  1887,  |  3484,  It  is  to  be  implied 
that  a  case  at  law  whether  tried  by  jury  or  decided 
by  court,  may  be  heard  in  the  appellate  court  when 
either  the  facts  or  the  evidence  are  certified.  West- 
ern Union,  etc.,  Co.  v.  Powell,  94  Va.  ?76,  26  S.  B. 
Rep.  828. 

Appellate  Practice— Certificate  of  Evidence— Rule 
as  to  Reversal.— As  to  how  the  appellate  court  will 
regard  and  give  effect  to  a  bill  of  exceptions  in 
which  the  evidence  (and  not  the  facts  proved)  is  cer- 
tified. In  a  case  tried  by  the  court  without  a  jury, 
and  when  the  evidence  is  confilcting,  is  also  a 
question  on  which  there  has  been  some  conflict  in 
Virginia.  Old  Dom.  Steamship  Co.  v.  Burckhardt, 
81  Gra^t.  664. 

See  Hodge  v.  First  Nat  Bank,  22  Gratt.  51,  and 
fooU'notex  Backhouse  v.  Selden,  29  Gratt  581.  and 


3.  Ejectment- Writ  of  Rlgrht.- If  the  plaintiff  in  eject- 
ment would  have  been  entitled  at  the  time  the 
Code  of  1849  went  into  effect  and  at  the  time  of  the 
institution  of  his  suit  to  recover  In  a  writ  of  right 
he  is  entitled  to  recover  In  the  present  action  of 
ejectment  under  the  provisions  of  the  Code.  ch. 
135,  H  2  and  38  and  ch.  149, 1 19. 

4.  Same— Cmnparison  of  Tttlea.— A  case  of  comparisoii 
of  titles,  in  ejectment 

These  cases  were  actions  of  ejectment  in 
the  Circuit  court  of  the  city  of  Richmond, 
brought  in  1854,  by  Richard  D.  Mitchell  and 

Adolph  D.  WUliams,  one  against 
446      '^Ang-elo     Baratta,     and     the     other 

against  Nicholas  Riviera,  to  recover 
two  adjoining  lots  of  ground  fronting  on 
the  south  side  of  Franklin  street  in  the  city 
of  Richmond.  The  facts  are  the  same  in 
both  cases,  and  they  were  tried  together  in 
the  Circuit  court,  and  heard  together  in  this 
court.  In  June,  1855,  the  heirs  of  Henry 
Clarke  applied  to  the  court  to  be  admitted 
as  parties  defendants  in  the  actions;  and 
in  support  of  their  motion  exhibited  a  deed 
of  lease  from  Henry  Clarke  to  Nicholas 
Riviera  for  the  ground  embraced  in  both 
actions.  This  deed  bore  date  the  14th  day 
of  January,  1852,  and  leased  the  ground  to 
Riviera  for  eight  years  from  the  date. 
Baratta  held  under  Riviera.  The  plaintiffs 
opposed  the  motion^  on  the  ground  that 
Henry  Clarke  only  claimed  title  to  the 
property  as  one  of  two  trustees  in  a  deed  to 
secure  the  payment  of  certain  debts  therein 
mentioned;  which  deed  bore  date  as  far 
back  as  June  10th,  1819 ;  and  that  the  plain- 
tiffs had  made  an  agreement  with  Baratta 
and  Riviera,  that  upon  the  plaintiffs  estab- 
lishing their  right  to  the  lots  in  controversy 
by  a  judgment  or  decree  of  any  competent 
tribunal,  then  that  Baratta  and  Riviera 
should  occupy  the  same  for  five  years.  But 
the  court  admitted  the  parties  as  defend- 
ants. 

At  the  May  term  1856,  there  was*  a  trial 
of  the  causes,  when  the  jury  found  a  ver- 
dict for  the  defendants,  which  was  set 
aside  by  the  court;  and  in  November,  1857, 
there  was  another  trial,  when  the  jury  could 
not  agree,  and  were  discharged.  On  the 
24th*  of  January,  1861,  the  following  judg- 
ment was  rendered.  Came  the  parties  by 
their  attorneys,  and  waived  their  right  to 
have  a  jury  for  the  trial  of  the  causes, 
and  agreed  that  the  whole  matter  of  law  and 
fact  may  be  heard  and  determined,  and 
judgment  given  by  the  court;  and  the  mat- 
ters arising  upon  the  pleadings,    the  state- 

foot-note^  for  a  collection  of  authorities.  Bnt  by 
Va.  Code  1887,  S  8484.  it  is  enacted  that  when  the  eTl- 
dence  (and  not  the  facts)  is  certified,  that  it  shall 
be  heard  as  on  demurrer  to  evidence. 

In  State  v.  Hunter,  87  W.  Va.  745, 17  S.  E.  Rep.  908. 
the  court  said:  "We  cannot  reverse  the  finding  and 
judgment  of  the  court  below  unless  it  plainly  appear 
that  the  flndinir  is  erroneous.  See  State  v.  Barnett 
84  W.  Va.  74-78.  11  S.  E.  Rep.  785:  Dudleys  V,  Dadleys, 
SLeifiTh  486:  Mitchell  v.  Baratta,  77  Qratt,  4S2;  Stale  v. 
Workman,  85  W.  Va.  367-874,  14  S.  E.  Rep.  9."  See 
g-enerally,  monographic  note  on  "Bills  of  Excep- 
tlon"  Appended  to  Stoneman  v.  Com.,  25  Gratt  887. 
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ment  of  evidence  and  the  deeds,  plat,  books 
and     writing's      therein     mentioned, 

447  agreed  by  *the  counsel  for  the  respec- 
tive parties  and  by  them  submitted  to 

the  judgment  of  the  court,  being  maturely 
weighed,  it  seems  to  the  court  here,  that 
the  defendants  have  a  valid  defense,  suffi- 
cient in  law  to  bar  the  plaintiffs  from 
having-  or  maintaining  their  present  action 
against  the  defendants.  Therefore  it  is 
considered  by  the  court.  At. :  judgment  with 
costs. 

There  was  no  exception  to  the  opinion 
and  judgment  of  the  court,  but  the  case 
agreed  sets  out  the  whole  testimony  of  both 
parties,  including  deeds,  wills,  plats,  and 
various  other  papers,  and  the  oral  testimony 
of  witnesses  introduced  by  both  parties; 
and  it  was  agreed  that  Henning's  Statutes 
and  certain  maps  might  be  read  and  exam- 
ined in  the  appellate  court,  without  being 
copded  into  the  record. 

The  plaintiffs,  in  support  of  the  issues  on 
their  part,  produced  in  evidence  a  patent  to 
William  Byrd,  dated  April  20th  1687,  by 
which  there  was  granted  to  him  nine  hun- 
dred and  fifty-six  acres  of  land  on  the  James 
river  in  the  county  of  Henrico,  the  bound- 
aries of  which  are  described  as  beginning 
at  the  mouth  of  Shockoe  creek,  and  run- 
ning down  the  river,  Ac.  The  next  to  the 
last  line  strikes  Shockoe  creek  at  a  point 
designated;  and  the  last  line  is  as  follows: 
'*Thence  down  the  said  creek  according  to 
the  measderings  thereof  three  hundred  and 
sixty -one  poles  to  the  place  it  began." 
And  they  then  traced  their  title  by  regular 
conveyances  from  William  Byrd  to  them- 
selves. One  of  those  conveyances  was  dated 
the  28th  of  August,  1818,  and  conveyed  the 
ground  in  controversy  in  this  case,  and 
there  were  subsequently  several  convey- 
ances whrch  conveyed  the  ground  defi- 
nitely, and  described  it  as  bounded  on  the 
west  by  Shockoe  creek  and  land  claimed  by 
William  Lownes. 

The  defendants  introduced  a  deed,  dated 
the  22d  of  November,   1808,  from  Na- 

448  than i el  Anderson  to  James  *Lownes, 
by  which  Anderson  conveyed  to  James 

Lownes  all  that  parcel  of  land  in  the  city 
of  Richmond  called  the  Flailing  Garden, 
'^bounded  on  the  east  by  Shockoe  creek," 
and  containing  by  estimation  five  acres ; 
also  a  deed,  dated  August  1st,  1815,  from 
James  Lownes  to  William  and  Caleb 
Lownes,  by  which  it  was  recited  that  by 
the  conveyance  from  Byrd's  trustees  to 
James  M.  Doswell  and  the  intermediate 
conveyances  to  James  Lownes,  the  Falling 
Garden  was  described  as  bounded  on  the 
east  by  Shockoe  creek,  and  that  in  the 
course  of  time  and  events,  the  channel  of 
said  creek  was  changed,  so  that  a  large 
space  of  ground  formerly  lying  on  the  west 
margin  of  the  creek  is  now  situated  on  the 
eastern  marign  thereof;  and  the  ground 
lying  between  the  present  boundary  and 
what  was  claimed  to  be  the  former  bound- 
ary of  the  creek,  belonging  to  the  Falling 
Garden,  was  conveyed  to  William  and  Caleb 
Lownes.     These  parties  proceeded  to  divide 


the  ground  between  them,  and  execute 
deeds  to  each  other;  that  of  William  to 
Caleb  Lownes,  bearing  date  the  7th  of 
March,  1817,  conveying  to  Caleb  the  lot  of 
ground  in  controversy  in  these  suits.  On 
the  10th  of  June,  1819,  Caleb  Lownes  con- 
veyed the  said  lot  to  « Reuben  Burton  and 
Henry  Clarke,  to  secure  certain  debts 
therein  specified.  It  is  under  this  deed  that 
the  defendants  claim. 

The  disputed  questions  of  fact  in  the 
cause  were,  1st,  As  to  the  true  locality  of 
Shockoe  creek.  There  is  no  doubt  that  the 
creek  had  changed  its  bed,  and  probably 
more  than  once.  It  seems  to  be  pretty  cer- 
tain that  in  1801  or  1802  the  creek  ran  east 
of  the  lota  in  controversy ;  and  it  is  equally 
clear  that  in  1806,  when  Anderson  made  his 
deed  to  James  Lownes,  the  creek  ran  west 
of  these  lots,  and  has  continued  ever  since 
to  do  so.  2d,  If  the  true  locality  of  the  creek 
could  not  be  ascertained,  then  the  question 
was,  which  of  the  parties  had  had  posses- 
sion.    The   evidence   on   these   ques- 

449  tions  is  voluminous,   and    cannot  *be 
stated      in     any     reasonable    limits. 

The  opinions  of  Judges  Moncure  and  Rives 
contain  so  much  of  it  as  they  deem  mate- 
rial. 

Upon    the   application   of  the  plaintiffs, 
writs  of  error  were  awarded. 

Daniel  and  Sands,  .for  the  appellants. 
Lyons,  for  the  appellees. 

MONCURB,  P.  I  think  the  Circuit  court 
did  not  err  in  permitting  the  heirs  of  Henry 
Clarke  to  be  made  co-defendants  in  these 
suits,  under  the  provision  in  the  Code, 
chapter  135,  {  5,  which  provides  that  '4f  a 
lessee  be  made  a  defendant  at  the  suit  of  a 
party  claiming  against  the  title  of  his  land- 
lord, such  landlord  may  appear  and  be  made 
a  defendant  with  or  in  the  place  of  his 
lessee."  This  privilege  is  given  by  law  as 
well  for  the  benefit  of  the  landlord  as  of  the 
tenant.  The  tenant  has  a  right  to  be  de- 
fended by  the  landlord,  and  the  landlord 
has  a  right  to  defend  his  title  whenever  it 
is  assailed  by  an  action  of  ejectment  against 
his  tenant.  This  right  of  the  landlord  can- 
not be  surrendered  or  prevented  by  any  act 
of  the  tenant.  The  tenant  cannot  dispute 
the  landlord's  title,  but  having  received 
possession  from  him,  is  bound  to  restore  it 
at  the  termination  of  the  lease.  The  whole 
property  in  controversy  in  these  two  ^nits 
was  leased  for  eight  years  by  Henry  Clarke 
to  Nicholas  Riviera,  a  defendant  in  one  of 
the  suits,  by  deed  dated  the  14th  day  of 
January,  1852.  A  few  days  after  the  exe- 
cution of  this  deed,  to  wit:  on  the  28th  day 
of  the  same  month,  an  agreement  was  en- 
tered into  by  and  between  R.  D.  and  W. 
Mitchell  (the  former  and  assignee  of  the 
latter  of  whom  are  the  plaintiffs  in  these 
suits),  of  one  part,  and  the  said  Nicholas 
Riviera   and   Angelo   Baratta,    a   de- 

450  fendant    in    the    *other   suit,    of  the 
,     other  part,    whereby   it   was,    among 

other  things,  agreed  that  in  the  event  the 
said  Mitchells  should  establish  their  right 
to  the  said  property,  by  a  judgment  or  de- 
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cree  of  any  competent  tribunal,  then  the 
said  Riviera  and  Baratta  should  occupy  the 
said  property  for  the  term  of  five  years  from 
the  date  of  said  agreement,  at  the  annual 
rent  of  $300,  which  they  were,  in  that  event, 
to  pay  to  the  said  Mitchells.  By  an  ar- 
rangement between  Riviera  and  Baratta, 
the  property  seems  to  have  been  divided 
equally  between  them  and  held  in  severalty, 
and  these  suits  were  brought  severally 
against  them  for  their  several  portions. 
Riviera  having  become  the  tenant  of  Clarke 
by  the  deed  of  the  14th  of  January,  1852, 
did  not  and  could  not,  by  the  subsequent 
agreen;ient  and  arrangement  aforesaid,  prej- 
udice the  right  of  the  latter  as  landlord  or 
lessor,  and  his  heirs  had  therefore  the  same 
right  to  be  made  defendants  in  the  suit 
against  Baratta  as  in  the  suit  against  Ri- 
viera. Indeed,  those  heirs  are  the  only 
substantial  defendants  in  the  suits,  and 
must  have  been  contemplated  as  such  in  the 
agreement  of  the  28th  of  Januarv  1852.  The 
Mitchells  were  to  establish  their  right  by  a 
judgment  or  decree.  But  against  whom? 
certainly  not  their  own  tenants,  whom  they 
could  not  expect  to  sue,  except  pro  forma ; 
but  the  adverse  claimant,  who  was  Clarke. 
As  to  there  being  no  proof  of  the  execution 
of  the  deed  of  lease,  it  was  not  denied  by 
the  plaintiffs,  who  resisted  on  other  grounds 
the  motion  of  the  heirs  of  Clarke  to  be  made 
defendants  in  the  suits. 

I  am  of  opinion  that  the  statement  of  the 
evidence,  documentary  and  oral,  copied  into 
the  records  in  these  suits  under  the  head  of 
* 'cases  agreed,"  ought  to   be   regarded   as 
part  of  the  said  records   by  .this   court,    in 
reviewing  the  judgment  of  the  Circuit  court, 
although   not   made    so    by   a    bill   of  ex- 
ception.      The     usual     and     regular 
451      *mode  of  making  such  matter  a  part  of 
the  record  is  by  bill  of  exceptions,  but 
it  is  not  always  the  only   mode.     It  may  be 
embodied  in  the  judgment,  either  verbatim, 
or    by    being    referred    to    and    identified 
therein  as  part  thereof.     In  these  suits  the 
judgments  recite  that   ''the  matters  arising 
upon   the  pleadings,    the   statement  of  evi- 
dence and  the  deeds,  plat,  books  and   writ- 
ings   therein    mentioned,     agreed    by    the 
counsel  for  the  respective  parties,    and   by 
them   submitted   to    the   judgment    of    the 
court,  being  maturely  weighed,  it  seems  to 
the   court,'*  Ac;  and   the  statement  under 
the  head  of   * 'cases   agreed,"    immediately 
follows   the  judgments   in  the  certified  rec- 
ords   before     us.     That   statement   affords 
unmistakable  evidence  that  it  was  intended 
by    the  parties  to  be  a  part   of  the   records 
and  to  be  so  regarded  in  this  court.     It  con- 
tains an  express  agreement  that  "Henning's 
Statutes,"     and     "Iddings'       map,"     and 
"Bates*  map,**  and   "the  plat   made  by   T. 
M.  Ladd,**  should  be  exhibited  and  used  in 
the   appellate   court   without    being   copied 
into  the  record.     It  is  not  pretended  that  the 
statement  copied  into  the  record  is  not  the 
true  statement  referred  to  in  the  judgments, 
and  a  certiorari  has  not  been  applied  for  to 
complete  or  verify  the   record.     This  state- 
ment, though  caUed   in  the   records  "cases 


agreed,**  is  not  a  case  agreed  in  lieu  of  a 
special  verdict,  but  merely  a  statement  of 
evidence  agreed  by  the  parties  to  be  read 
by  the  court  on  the  trial  of  the  issue  be- 
tween them,  thej'  having  waived  their  right 
to  have  a  jury  and  agreed  that  the  whole 
matter  of  law  and  fact  might  be  heard  and 
determined,  and  judgment  given  by  the 
court. 

I  am  further  of  opinion  that  the  settled 
general  rule  of  practice,  which  requires  a 
certificate  of  facts  instead  of  evidence  to 
enable  an  appellate  court  to  revise  a  judg- 
ment of  an  inferior  court  upon  a  motion  to 
set  aside  the  verdict  of  a  jury  and  grant  a 
new  trial,  does  not  apply  to  a  case  in  which 
the  parties  waive  the  right  to  have  a 
452  *jury,  and  the  judgment  sought  to  be 
reviewed  is  that  of  the  inferior  court 
upon  the  whole  matter  of  law  and  fact ;  in 
which  case,  as  in  every  other  case  tried  by 
a  court  upon  the  whole  matter  of  law  and 
fact,  it  is  sufficient  to  make  the  evidence  a 
part  of  the  record,  to  enable  an  appellate 
court  to  revise  the  judgment. 

My  views  upon  this  subject  are  fully  set 
forth  in  the  opinion  of  the  dissenting  judge 
in  Pryor  v.  Kuhn,  12  Gratt.  615,  and  also 
in  the  opinion  of  Judge  Daniel  in  Wick- 
ham,  &c.  V.  Lewis,  Martin  &  Co.,  13  Id. 
427,  in  which  I  concurred.  I  therefore 
think  it  unnecessary  for  me  to  say  any- 
thing more  on  the  subject,  especially  as 
my  brother  Rives,  who  I  am  glad  to  find 
entertains  the  same  views,  has  fully  and 
clearly  set  them  forth  in  his  opinion,  in 
which  part  of  it  I  entirely  concur.  I  will  re- 
peat, however,  that  I  consider  the  rule  laid 
down  in  the  case  of  Dudleys  v.  Dudleys,  3 
Lteigh  436,  as  the  true  rule  which  ouglkt  to 
govern  the  appellate  court  in  all  such  cases; 
and  I  do  not  think  the  judgment  of  the 
court  below  ought  to  be  reversed  upon  the 
ground  that  it  is  contrary  to  evidence  un- 
less it  plainly  appears  to  be  erroneous,  es- 
pecially if  the  evidence  or  a  part  of  it  be 
oral,  and  more  especially  if  there  be  a  mate- 
rial conflict  in  such  evidence.  **The  cred- 
ibility of  witnesses,"  said  Judge  Cabell  in 
that  case,  '  'depends  on  a  variety  of  circum- 
stances, which  may  be  seen  and  .known  by 
those  who  are  present  at  their  viva  voce 
examination,  but  which  cannot  be  trans- 
mitted through  their  written  testimony  to  an 
appellate  court.  On  a  mere  question  of 
credibility,  therefore,  when  there  is  noth- 
ing in  the  record  to  throw  light  on  the  sub- 
ject, this  court  will  always  presume,  that 
the  inferior  court,  w4iich  saw  and  heard  the 
witnesses  examined,  has  decided  correctly." 
Id.  441. 

I  am  also  of  opinion  that  if  the  plaintifFis 
in  these  suits  would  have  been  entitled 
in  a  writ  of  right,  at  the  time 
453  *the  Code  took  effect  and  at  the  time 
of  the  institution  of  these  suits,  to 
recovei  the  land  in  controversy,  if  the  Code 
had  not  been  enacted,  they  are  entitled  to 
recover  it  in  these  actions  of  ejectment  under 
the  provisions  in  the  Code,  ch.  135,  {{  2  and 
38,  and  ch.  149,  {  19.  But  the  proceedings 
in  any  such  action  must  of  course  be  such 
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as  are  prescribed  by  the  Code,  whether  the 
subject  of  controversy  might  have  been 
recovered  in  an  action  of  ejectment  or  could 
only  have  been  recovered  in  a  writ  of  right 
if  the  Code  had  not  been  enacted.  While 
the  right  is  saved  the  old  remedy  is  abol- 
ished, with  all  the  rules  and  principles  which 
belonged  to  it,  and  a  new  one  submitted  to  its 
place,  with  all  the  rules  and  principles  which 
belong  to  the  new  remedy. 

Having  expressed  these  opinions  upon 
the  preliminary  points  arising  in  these 
cases,  I  now  proceed  to  consider  them  upon 
the  merits. 

The  plaintiffs  claim  the  lot  in  contro- 
versy, by  a  long  chain  of  title,  under  a 
grant  to  William  Byrd,  dated  on  the  20th  of 
April,  1687,  granting  land  bounded  on  the 
west  by  Shockoe  creek,  while  the  defend- 
ants seem  to  claim  it  under  another  grant 
to  the  same  William  Byrd,  granting  land 
bounded  on  the  east  by  the  same  creek, 
though  a  copy  of  the  latter  grant  is  not  in 
the  record,  nor  do  the  defendants  connect 
themselves  therewith  by  any  chain  of  title 
appearing  in  the  record.  The  lot  in  con- 
troversy now  lies  on  the  east  side  of 
Shockoe  creek,  and  the  plaintiffs  contend 
that  it  mast  be  presumed  to  have  been  on 
that  side  at  the  time  of  the  grant  to  Byrd 
under  which  they  claim,  or  at  least  that  it 
has  been  so  long  on  that  side,  and  there 
have  been  so  many  acts  of  the  parties  and 
others  concerned  fixing,  or  acquiescing  in 
the  present  location  of  the  steam,  as  to  set- 
tle the  rights  of  the  riparian  proprietors  in 
the  same  manner  as  if  it  had  always  run  as 
it  now  does.  On  the  other  hand,  the 
454  defendants  ^contend  that  the  lot  was 
formerly,  and  even  during  the  present 
century,  on  the  west  side  of  the  stream, 
which  has  since  changed  its  course  and 
thrown  the  lot  on  the  east  side ;  and  that 
they  and  those  under  whom  they  claim  have 
had  actual  possession  of  the  lot,  at  least 
since  the  year  1815.  The  plaintiffs  also 
contend  that  those  under  whom  they  claim 
had  possession,  actual  or  constructive,  from 
about  the  same  time,  or  perhaps  a  short 
time  before,  down  to  the  yeaj:  1839,  since 
which  time  they  seem  to  admit  that  the  de- 
fendants and  Henry  Clarke,  under  whom 
they  claim,  have  been  in  possession. 

Beyond  all  question,  the  stream  has 
changed  its  course,  and  the  lot  in  contro- 
versy has  been,  at  different  times,  on  each 
side  of  it — and  that  within  the  memory  of 
living  witnesses,  living  at  least  at  the  time 
of  the  trial  of  these  actions.  That  fact  is 
attested  by  witnesses  on  both  sides,  such  at 
least  I  consider  the  effect,  if  not  the  express 
language,  of  testimony  on  both  sides.  Two 
witnesses  on  the  side  of  the  defendants, 
Philip  Courtney  and  Thomas  Diddep,  ex- 
pressly say  so.  Thomas  Diddep  says  that 
**in  1801-'2,  the  lot  in  controversy  was  west 
of  the  creek."  He  seems  to  have  been  ab- 
sent from  the  city  from  about  that  time 
until  1827,  and  therefore  does  not  know 
when  the  lot  ceased  to  be  on  the  west  side. 
The  circumstances  detailed  by  these  two 
witnesses    fully   confirm   this   fact,    and  it 


seems  also  to  be  confirmed  by  the  testimony 
of  a  witness  for  the  plaintiffs,  the  surveyor 
Ladd.     If  there  were  a  conflict    of  evidence 
on  this  question,  we  would  still  have  to  re- 
gard the  fact  as  proved,  if  the   rule  I   have 
before  stated  be  the  true  one  for  our  govern- 
ment in  such  a   case,  at  least  unless   there 
was  something  in    the  record   to   turn    the 
scale  and   clearly  show    the  contrary.     But 
there  is  indeed  no  such  conflict  of  evidence. 
That   the   creek    has   changed  its   bed  is  a 
historical  fact,  proved  in  the  case  by  an  act 
of  the  legislature  passed  in  May,  1780, 
455      *in  which  provision  is   made  for   im- 
proving  the    navigation    of   Shockoe 
creek,  **either  by   turning   the   water   into 
its  old  channel  or  by  clearing   the   present 
channel."     10   Hen.    St.    p.    319.      Indeed, 
besides  the  oral  evidence,   the  documentary 
evidence   on   the   side  of  the   plaintiffs  as 
well  as  that  on  the  side  of  the  defendants, 
refers  to  or  recognizes   the   fact  of  such  a 
change.     In  the  bill  of  John  Adams  filed  in 
1818,  he  bounds   the  land   which  he    claims 
**by  Shockoe  creek  as  it  now  runs,"  and  by 
the   line   of   **  Shockoe   creek,  as   the  same 
may  be  established    to  have  run."     A  sim- 
ilar description  is  contained  in  the  deed  from 
Christian  to  John  Adams,  dated  in  the  same 
year ;  in  the  deed  from  Page   administrator 
of   Byrd   to    Carrington     administrator   of 
Adams,  dated  the  26th   of   June,    1833 ;  and 
in  other  deeds  bearing  date  about  the  same 
time,  in  some  of  which  the  land  is  described 
as    lying    **on    the   east    or   lower   side  of 
Shockoe  creek  according  to   the  ancient  re- 
puted course  thereof. ' '    It  appears  from  some 
of  these  deeds  that   John    Adams  claimed 
and  held,    and    those    deriving    title  under 
him,    no  doubt,    yet  claim   and  hold,   a  lot 
now  lying   on  the  west   side  of   the   creek ; 
upon   the   ground   that   it  was  once  on  the 
east,  and  therefore  embraced  in  the  original 
gfrant  under  which  they  claim.     The  strong 
probability  is  that  this   stream,  which  has 
been  very  liable  to   overflow   its   banks  by 
freshets,  has  several  times  changed  its  bed 
since  the  date  of  the    grant  to  Byrd,  under 
which   the   plaintiffs   claim;  and  it    would 
now  be   impossible    to   ascertain   where    it 
was  at    that  time,  and  whether  the   lot  in 
controversy   was   then    on   the   eastern    or 
western  side   thereof.     It   cannot  be   said, 
therefore,  that  the  plaintiffs,  any  more  than 
the   defendants,    have   shown   a   connected 
chain  of  title   to   the   land   in    controversy 
from    the    original    patentee    down  to    the 
present  time.     The  plaintiffs  say   the   land 
now  lies  on  the  east  of  the  creek,  and  must 
therefore  be    presumed    to  have  been 
456      there   at   the    *time   of   the    original 
grant.     But  it   was  not  there   in  1801 
or  1802,  certainly,   and   perhaps  down  to  a 
later  period ;  and  the  presumption  is  at  least 
as  strong,  if  not  stronger,  that   the  stream 
was  then  in  its  natural  bed,    if  it  can  be  so 
called,  as  that  it  is  now  in  such  bed.     Sup- 
pose, while  the  land  was  on   the   west  side 
of  the  creek,  James   Lownes,   or  Anderson 
under  whom  he  claimed,  had  built  a  house 
upon  the  land,  as  being  a  part  of  the  Fall- 
ing Garden    to  which    he  was  entitled  and 
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which  was  bounded  on  the  east  by  the 
creek,  could  the  Adamses  have  recovered  it 
of  him  without  at  least  showing*  that  the 
creek  formerly  ran  on  the  west  side  of  the 
land  and  therefore  probably  ran  on  that  side 
at  the  time  of  the  original  grant?  I  pre- 
sume not.  But  surely  it  cannot  aifect  the 
question  of  title  to  the  land  that  a  house 
was  not  built  upon  it  as  aforesaid,  except 
so  far  as  the  building  of  such  a  house  would 
be  an  act  of  possession  which  might  by  con- 
tinuance ripen  into  a  title. 

The  decision  of  these  cases  therefore,  it 
seems  to  me,  must  depend,  not  upon  a  com- 
parison of  the  relative  chains  of  title  of  the 
parties,  but  upon  a  comparison  of  their 
claims  arising'  from  actual  possession. 
Before  we  make  this  latter  comparison  it 
may  be  well  to  inquire  when  it  was  that 
the  stream  chang'ed  its  bed  from  the  eastern 
to  the  western  side  of  the  land  in  contro- 
versy? It  is  shown,  I  think,  that  the  stream 
was  on  the  eastern  side,  at  least  as  late  as 
1801  or  '2,  but  not  as  late  as  the  22d  of  No- 
vember 1808,  the  date  of  the  deed  from 
Anderson  to  Lownes.  The  change  took 
place  between  these  two  periods,  but  at 
what  precise  time  does  not  appear.  Prob- 
ably it  took  place  shortly  before  1808,  as 
I/add  states  that  as  the  period  when  he 
became  acquainted  with  the  property.  He 
states  facts  which  cannot  well  be  reconciled 
with  the  location  of  the  stream  when  he 
first  knew  it,  on  the  west  side  of  the  land  in 
controversy.  The  presumption  there- 
457  fore  *is  that  he  was  mistaken  as  to 
time,  and  that  his  first  acquaintance 
with  the  creek  was  before  1808.  The  wit- 
nesses, or  some  of  them,  seem  to  have  been 
mistaken  as  to  the  cause  of  the  change, 
which  they  refer  to  the  building  of  the  arch 
and  bridge  over  Franklin  street.  That,  no 
doubt,  produced  some  change  in  the  bed  of 
the  stream,  but  not  so  much  as  to  throw  it 
on  the  other  side  of  the  land,  or  even  to  any 
very  material  extent.  The  arch  and  bridge 
were  constructed  on  Franklin  street  between 
the  years  1814  and  1817,  whereas  the  change 
in  question  seems  to  have  been  before  18&, 
as  before  mentioned.  It  is  more  probable 
that  the  witness  Courtney  referred  the 
change  to  the  true  cause  when  he  said, 
**the  creek  was  turned  westward  by  a  bank 
thrown  up  in  making  Main  street."  When 
that  bank  was  thrown  up,  or  how  long  it 
was  thereafter  before  the  change  took  place, 
does  not  appear.  He  says  the  stone  bridge 
on  Main  street  was  begun  in  1795." 

Now  let  us  compare  the  claims  of  the  par- 
ties arising  from  actual  possession.  And, 
first,  what  are  those  of  the  defendants?  In 
1815  the  possession  of  the  land  seems  to 
have  been  vacant.  On  the  1st  of  August  of 
that  year,  James  Lrownes,  to  whom  the 
Falling  garden  had  been  previously  con- 
veyed by  Anderson,  conveyed  to  his  two 
sons  William  and  Caleb  Lownes,  by  deed 
which  was  duly  recorded  in  the  same  month, 
land  described  as  being  a  part  of  the  Fall- 
ing garden,  lying  between  Shockoe  creek  as 
it  then  ran  and  the  same  creek  as  it  ran  at 
the  period  of  the   conveyance   from   Byrd's 


trustees  under  which  James  lA>wnes  claimed 
title,  embracing  the  land  in  controversy. 
The  two  sons,  William  and  Caleb,  seem  to 
have  taken  immediate  possession  under  the 
deed  from  their  father ;  as  we  find  they  had 
a  survey,  map  and  division  of  the  land,  al- 
lotting the  land  in  controversy,  desig-nated 
as  lot  No.  2,  to  Caleb,  amd  another  lot 

458  of  precisely  the  same  size  *and  form, 
designated  as  No.    1,   lying   t>etween 

No.  2  and  the  creek  as  it  then  ran,  to  Wil- 
liam ;  and  deeds  were  interchanged  by  the 
brothers  for  their  respective  lots,  which 
bear  date  on  the  7th  of  March,  1817,  and 
were  shortly  thereafter  duly  recorded  in  the 
Hustings  court  of  Richmond.  Each  of  the 
brothers  shortly  thereafter  executed  a  deed 
of  trust  upon  his  lot.  The  one  executed  by 
Caleb  Lownes  bears  date  on  the  10th  day 
of  June,  1819,  was  duly  recorded  in  the  same 
month,  and  is  that  under  which  the  defend- 
ant Clarkes  claim  title  as  heirs  of  Henry 
Clarke,  the  surviving  trustee  in  the  deed. 
Wm.  I^ownes  and  those  claiming  under 
him,  have  ever  since  the  division  been  in 
possession  of  the  land  allotted  to  him ;  and 
so  far  from  its  being  claimed  by  those  under 
whom  the  plaintiffs  claim,  they  refer  to  it 
in  their  deeds  as  the  boundary  of  the  land 
claimed  by  them.  From  the  time  of  the 
execution  of  the  deed  to  Caleb  Lrownes 
down  to'the  present  time,  he  and  those 
claiming  under  him  seem  to  have  had  actual 
possession  of  the  property,  except  between 
1827,  or  there  about,  and  1839,  during  which 
interval  it  appears  to  have  remained  vacant, 
there  being  during  that  period  no  house 
upon  it.  Page  testifies  that  in  1818  there 
was  a  house  about  the  middle  of  the  lot  in 
controversy,  then  situated  east  of  the  creek, 
which  had  been  formerly  used  by  Caleb 
Lrownes  as  a  carpenter's  shop,  but  in  the 
said  year  was  rented  by  him  to  two  police- 
men as  a  stable.  In  a  few  years  after 
1818  the  house  went  down,  being  exposed 
to  freshets,  and  the  people  burnt  it  up.  The 
place  was  almost  a  quagmire.  The  lot  was 
used  as  a  fish  market  while  the  house  was 
there  and  afterwards.  There  were  no  fish 
benches,  but  some  on  the  adjoining  lot  be- 
longing to  Colonel  Carrington.  There  was 
no  attempt  by  Lownes  to  disturb  the  fish 
market.  Thomas  Diddep  testifies  that  there 
had  been  a  hut  on  the  property  which  was 
said  to  have   been   William   Lownes', 

459  *who  rented    it  to  Frazier.     Witness 
was  made  clerk  of  the  market  in  1827. 

Frazier  was  a  police  officer  and  put  a  black 
man  who  attended  the  cage  in  the  hut, 
which  witness  thinks  was  removed  some- 
where about  the  time  he  was  made  clerk  of 
the  market.  The  hut  spoken  of  by  Piddep, 
was  no  doubt  the  house  spoken  of  by  Page, 
and  seems  to  have  been  occupied  by  Caleb 
Lownes  and  his  tenants  from  1818  to  1827. 
After  that  time  we  hear  no  more  of  the  pos- 
session of  Caleb  Lownes,  probably  not  only 
because  the  house  had  gone  down,  but  be- 
cause the  incumbrance  by  deed  of  trust  on 
the  property  exceeded  its  value.  But  it 
was  notorious  that  Henry  Clarke,  the  sur- 
viving  trustee,   claimed  the  subject  under 
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the  deed.  Whether  he  was  connected  in 
any  way  with  John  Clarke,  the  principal 
creditor  provided  for  by  the  deed,  or  was  in 
any  way  interested  in  the  debt  secured  to 
him,  does  not  appear.  Greor^^e  M.  Carring'- 
ton,  personal  representative  and  a  devisee  of 
Richard  Adams  and  a  witness  for  the  plain- 
tiffs, testifies  that  when  the  sale  was  made 
in  1839,  under  the  deed  of  trust  from  Adams 
to  secure  the  Bank  of  Virginia,  Henry 
Clarke  was  present  and  made  no  objection 
to  the  sale,  at  which  the  witness  was  sur- 
prised, for  he  knew  that  Clarke  claimed  it 
under  a  deed  of  trust  from  Lownes.  The 
next  morning  when  the  witness  went  to  mar- 
ket about  sunrise,  he  found  the  lot  now  in 
controversy  enclosed, and  was  told  that  it  had 
been  done  by  Henry  Clarke.  The  witness 
had  intended  to  buy  it  from  the  Banks,  but 
after  Clarke  enclosed  it  he  gave  up  all  idea 
of  the  purchase,  not  wishing  to  buy  a  law 
suit.  The  knowledge  of  Clarke's  claim  had 
not  deterred  witness  from  bidding  for  the 
proper-^y  at  the  sale.  Page  proves  that 
Clarke  put  up  the  enclosure  in  the  night  of 
the  day  on  which  the  sale  was  made  to  the 
Bank.  From  that  day,  which  was  in  July, 
1839,  until  the  present,  Clarke  and 
460  •  *those  claiming  under  him  have  re- 
mained in  actual  possession  of  the 
land. 

Such  is  the  evidence  of  actual  possession 
on  the  part  of  the  defendants  and  those  un- 
der whom  they  claim.  What  evidence  is 
there  of  actual  possession  on  the  part  of 
the  plaintiffs  and  those  under  whom  they 
claim?  There  is,  I  believe,  but  one  witness 
who  testifies  as  to  such  possession,  and  that 
witness  is  Colonel  Carrington.  He  testifies 
that  he  has  known  the  land  in  controversy 
since  1813  and  perhaps  earlier,  and  that 
Richard  Adams  was  then  in  possession  of 
it.  And  he  says,  in  another  place,  that 
''the  deed  from  I^wnes  to  his  sons  was  a 
paper  affair,  and  no  possession  was  taken 
under  it.  The  land  in  controversy  was  in 
the  possession  of  the  Adams's.  They  paid 
the  taxes  on  it."  In  regard  to  the  deed 
from  Lrownes  to  his  sons  and  the  possession 
taken  under  it,  I  have  already  had  occasion 
to  remark.  In  regard  to  the  possession  of 
the  Adams's,  of  which  the  witness  speaks, 
it  is  evident  that  he  does  not  refer  to  any 
actual  possession  by  them,  but  only  to  that 
constructive  possession  which  arises  from 
the  legal  title  supposed  by  him  to  have 
been  vested  in  the  Adams's.  When  he  first 
mentions  the  subject  of  possession  he  con- 
nects it  with  the  suit  brought  against 
Richard  Adams  by  Byrd's  heirs,  to  which, 
by  Chancellor  Wythe's  order,  the  city  of 
Richmond  was  made  .a  party,  and  to  the 
compromise  and  deeds  which  grew  out  of 
that  litig'ation.  In  this  connection  it  may 
not  be  out  of  place  to  remark,  that  it  seems 
to  be  at  least  very  doubtful  whether,  until 
after  the  date  of  those  deeds  in  1833,  the 
Adams's  had  any  title  to  any  land  between 
Shockoe  creek  and  the  western  line  of  the 
original  city,  which  is  said  to  have  been 
17th  street ;  as  by  the  act  of  May,  1742,  for 
establishing'  the   town    of   Richmond,    all 


that  land  was  dedicated  by  William  Byrd, 

''as  a  common    for  the  use  and    benefit  of 

the  inhabitants   of     the     said     town 

461  »forever."    S  Hen.  St.  191.     The  deed 
from  Byrd's   trustees  to  Adslms  bears 

date  after  that  act,  to  wit :  on  the  11th  of 
December,  1761.  This  accounts  for  Chan- 
cellor Wythe's  order.  The  only  evidence 
tending  to  prove  actual  possession  of  the  lot 
by  the  plaintiffs  or  those  under  whom  they 
claim  is  the  statement  of  Carrington,  that 
"in  1815  or  1816  the  fish  market,  which  had 
formerly  been  on  the  east  side  of  Shockoe 
creek,  between  Main  and  Cary  streets, 
where  a  flat  rock  was  situated,  which  was 
used  as  a  fish  bench,  and  where  country 
carts  used  to  encamp,  was  moved  to  the  lot 
in  controversy  by  the  permission  of  Richard 
Adams,  who  wished  to  build  on  the  ground 
between  Main  and  Gary  streets.  The  fish 
market  consisted  of  nothing  but  one  or 
more  benches,  none  of  which  were  placed 
on  the  lot  in  controversy,  but  near  it,  and 
the  fish  carts  used  the  said  lot  and  fish  were 
washed  in  the  creek  near  thereto.  The  fish 
market  remained  there  until  the  extension 
of  the  market  building,  which  was  probably 
a  year  or  two  after  a  condemnation  of  land 
in  1827,"  for  the  purposes  of  the  market. 
The  witness  does  not  say  that  Adams  gave 
any  other  permission  than  merely  to  acqui- 
esce in  this  use  hy  the  fishermen  of  what  he 
believed  to  be  his  property,  but  it  must  be 
confessed  to  be  at  most  very  slight,  if  any 
evidence  of  actual  possession.  The  fisher- 
man would  be  apt  to  occupy  without  permis- 
sion, with  their  fishcarts,  any  vacant  land 
near  the  market,  and  the  owner  would  not 
be  apt  to  object,  especially  if  the  land  was  a 
quagmire.  But  it  seems  that  during  most 
of  the  time  the  lot  was  so  used,  it  was  in 
the  actual  occupation  of  Caleb  Lownes  and 
his  tenants,  who  themselves  must  have  per- 
mitted such  use.  The  sale  of  the  lot  in  1839 
under  the  deed  of  trust  for  the  benefit  of  the 
Bank,  cannot  be  considered  as  evidence  of 
actual  possession.  It  does  not  appear  that 
it  was  even  made  on  the  lot;  though  that 
fact  is  not  material. 

Can  there  be  any  doubt  in  this  com- 

462  parison    of   the    evidence    *of   actual 
possession  as  to  the  side  on  which  the 

scale  preponderates?  Can  it  be  said  that 
the  judgment  of  the  court  below  is  plainly 
erroneous?    I  think  not. 

Several  other  topics  were  discussed  in  the 
argument  which  I  intended  to  have  noticed 
in  my  opinion ;  but  it  has  already  been  ex- 
tended much  beyond  my  anticipation,  and 
I  therefore  forbear  to  say  more.  Indeed,  I 
can  find  no  excuse  for  having  said  so  much 
but  in  the  g^eat  importance  of  the  cases  and 
the  great  ability  with  which  they  have  been 
argued  by  the  counsel  on  both  sides. 

I  am  of  opinion  to  affirm  the  judgments. 

RIVES,  J.  These  cases  are  identical  in 
character  and  principle.  They  involve  the 
same  questions  and  depend  on  the  same 
evidence.  They  are  certainly  not  agreed 
cases,  as  they  are  termed  in  the  respective 
records.     Instead  of  being  presented  upon 
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an  agreed  state  of  facts,  they  were  heard 
and  decided  upon  contradictory  testimony ; 
and  the  only  agreement  that  was  had,  was 
to  waive  the  jury  and  refer  the  matters  of 
law  and  fact  to  the  court  for  decision. 
This  desig^nation  is,  therefore,  clearly  in- 
correct, and  can  only  be  interpreted  as 
loosely  and  inaccurately  describing  the  ac- 
tual proceeding,  which  was  one  under  the 
Code,  ch.  163,  i  9,  p.  629.  The  error  is  rather 
nominal  than  material,  as  the  record  dis- 
plays with  sufficient  clearness  the  nature 
and  authority  of  the  proceeding.  It  is 
simply  a  case  where  the  parties  waive  a 
trial  by  jury  and  submit  the  whole  matter 
of  law  and  fact  to  the  judgment  of  the  court. 
Regarding  it  as  such,  we  are  met  at  the 
threshold  of  our  inquiries  by  the  question 
whether  we  can  now  act  upon  the  evidence, 
instead  of  the  certificate  of  facts  usual 
upon  exceptions,  to  the  denial  of  a  new 
trial ;  and  whether  we  are  to  be  governed 
by  the  principles  applicable  to  such  excep- 
tions. The  decision  of  this  court  upon 
this   point    in  the   case   of  Pryor  v. 

463  *Kuhn,    12  Gratt.  615,    was  unsettled 
by  the  retraxit  of  Judge  Daniel  in  the 

subsequent  case  of  Wickham  and  Goshom 
V.  Lewis  Martin  &  Co.,  13  Gratt.  4^;  so 
that  the  court  was  then  divided  on  the 
question,  Judge  Lee  declining  to  express  an 
opinion  as  unnecessary  in  his  view  of  the 
case.  This  is  a  question  of  practice,  im- 
portant alike  to  the  inferior  and  appellate 
courts;  and  should  not  remain  longer  un- 
settled. 

Wherever  the- trial  by  jury  occurs,  there 
is  no  room  to  confound  the  functions  of  the 
judge  and  the  jurors ;  and  necessarily  tipon 
all  such  trials,  questions  of  law  alone, 
arising  upon  a  certificate  of  facts,  can  ever 
reach  the  appellate  tribunal.  This,  too,  is 
highly  desirable  and  expedient  as  a  general 
rule,  for  it  is  usually  not  fit  that  such  a 
court  should  weigh  testimony  and  ascertain 
facts  without  the  advantages  attending  the 
personal  examination  of  the  witnesses. 
Nevertheless,  there  are  other  classes  of 
cases,  such  as  appeals  upon  motions  in  chan- 
cery causes,  upon  questions  of  testamentary 
probates,  in  cases  of  mills,  roads,  ferries, 
Ac,  where  the  law  has  chosen  for  other 
considerations  to  permit  questions  of  fact, 
as  well  as  of  law,  to  be  carried  up  by  ap- 
peal. Doubtless  this  arose  from  the  nonin- 
tervention of  a  jury  in  such  cases  and  the 
absence  of  the  appropriate  agency  of  judge 
and  jury  in  separating  fact  and  law,  and 
eliminating  the  latter  alone  to  pass  under 
the  revision  of  the  appellate  court.  The 
facts  and  th^.  law  are  in  this  latter  class  so 
confounded  in  the  entire  judgment  pro- 
nounced upon  both,  that  no  error  in  such 
judgment  could  be  adequately  considered 
or  corrected,  unless  the  evidence  should 
accompany  the  appeal.  While,  therefore, 
the  law  and  practice  under  it,  have  clearly 
established  this  discrimination  in  the  mode 
of  giving  and  entertaining  appellate  juris- 
diction in  these  two  classes  of  cases,  the 
question  arises  upon  this  charge,  dis- 

464  pensing  with  a  jury  trial,  *into  which 


of  these  two  categories  should  this  new 
procedure  fall; — into  the  former  class  of 
trial  by  jury,  or  into  the  latter,  where 
the  court  alone  determined  the  matters  of 
fact  and  law.  The  necessary  intendment 
and  the  inevitable  conclusion  seem  to  me 
to  be  that  the  legislature  by  this  innova- 
tion took  the  case  out  of  the  former  class 
and  passed  it  to  the  latter ;  and  as  the  presi- 
dent of  this  court  aptly  said  in  the  case  of 
Pryor  v.  Kuhn,  that  after  this  waiver  of  a 
jury,  the  case  stood  as  if  no  such  right  of 
jury  trial  had  ever  existed ;  and  the  parties 
stood  in  relation  to  it  as  to  all  other  cases 
where  the  whole  question  of  fact  and  law 
was  to  be  determined  by  the  court.  This 
follows  from  parity  of  reasoning ;  nor  is 
it  a  valid  objection  that  the  legislature 
has  thereby  inconveniently  and  injuriously 
enlarged  the  jurisdiction  of  this  court  over 
questions  of  evidence  of  difficult  and  em- 
barrassing adjustment  upon  records.  That 
was  a  fit  consideration  for  the  law  maker; 
but  is  no  guide  for  the  interpretation  of  the 
law  when  made.  It  is  pertinent  and  ma- 
terial, however,  to  inquire  of  what  avail 
would  an  appeal  be,  if  in  such  a  proceeding 
the  court  were  to  give  the  certificate  of 
facts  instead  of  the  whole  evidence.  Every 
practitioner  knows  the  embarrassment  of 
placing  his  case  in  the  light  in  which  he 
views  it,  when  he  depends  upon  the  judge's 
certificate  of  facts  proved  before  the  jury; 
but  when  the  judge,  instead  of  merely 
supervising  the  trial,  becomes  himself  the 
trier,  he  would  be  singularly  gifted  with 
impartiality  and  exempt  from  the  ordinary 
infirmities  of  the  mind,  if  his  certificates 
were  not  so  imbued  with  his  own  preposses- 
sions of  the  testimony  as  to  render  an 
appeal  wholly  unavailing.  Let  us  take  an 
illustration  from  this  case.  Suppose  the 
judge  had  certified  it  as  a  fact  proved  to 
his  satisfaction,  that  under  the  plaintiff's 
title  deeds,  Shockoe  creek  followed  the  course 
of  17th  street  as  some  of  the  witnesses  said 

it  once  did,  it  would  have  effectually 
465      *cut  off  the  plaintiffs  from  all  hope  of 

success  upon  an  appeal,  and  virtually 
converted  their  right  into  a  sheer  mockery. 
It  will  not  do  to  object  that  this  would 
be  an  abuse,  for  it  is  quite  proverbial 
— the  difference  of  opinion  upon  conflict- 
ing testimony  and  the  variety  of  conclu- 
sions from  it ;  so  that  a  willful  perversion 
cannot  and  ought  not  to  be  predicated  of  a 
judicial  certificate  of  facts,  however  repug- 
nant it  may  be  to  the  belief  of  many  or 
few.  The  law,  therefore,  wisely  provides, 
in  the  analogous  cases,  against  such  ob- 
struction to  the  right  of  appeal ;  and  this 
new  proceeding,  under  the  Code,  should 
now  conform  to  the  same  principle.  While 
fully  estimating  the  disadvantage  of  weigh- 
ing and  sifting  testimony  as  it  appears  in  a 
record,  apart  from  the  impressions  and  aids 
derived  from  a  personal  examination  of 
witnesses,  I  am  bound  to  accept  it  as  a  con- 
sequence of  a  resort  to  this  court  for  the 
ascertainment  of  facts  and  law  combined; 
and  whatever  vice  adheres  to  the  practice, 
affects  equally  the  statutory  appeals  from 
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sentences  not  founded  on  verdicts.  But 
these  advantages  are  sensibly  lessened  by 
the  manner  in  which  this  court  deals  with 
such  appeals.  Where  conflicts  exist  or 
donbts  arise  upon  the  testimony,  they  are 
to  be  settled  by  deferring  on  these  points 
to  the  judgment  of  the  court  that  enjoyed 
the  opportunities  of  testing  the  credibility 
j^nd  gauging  the  relative  worth  of  the  wit- 
nesses, thus  insuring  to  the  parties  litigant 
in  the  last  resort  the  original  and  unim- 
paired benefit  of  these  guaranties  of  truth 
and  justice  in  the  oral  examination  of  testi- 
mony.    Dudleys  v.  Dudleys,  3  Leigh  436. 

For  these  reasons,  I  do  not  object  that  the 
whole  mass  of  testimony  has  been  brought 
up  in  this  record.  There  is  an  irregularity, 
it  is  true,  in  failing  to  except  to  the  final 
judgment,  and  thus  procuring  from  the 
judge  a  more  formal  authentication  of  the 
evidence ;  but  inasmuch  as  some  indulgence 
should  be  extended  to  this   new   pro- 

466  ceeding  *under  the  Code,  and  the  ob- 
jection is  rather   technical   and  does 

not  affect  the  merits,  it  seems  to  me  better 
to  entertain  jurisdiction  in  this  imperfect 
form,  rather  than  incur  the  delay  of  sending 
it  back  to  repair  this  fault. 

Having  thus  sought  to  settle  this  prelim- 
inary question  and  to  establish  a  rule  of 
practice  for  the  future,  I  come  now  to  the 
merits  of  this  controversy.  I  shall  treat  it 
briefl3'.  In  my  view,  I  am  relieved  of  the 
task  of  scrutinizing  the  testimony  with  the 
view  of  reconciling  its  contradictions  or 
confiictSy  if  any  exist.  If  I  can  find  no 
uncontested  facts  to  conduct  my  mind  to 
a  stable  and  satisfactory  conclusion,  if  the 
testimony  is  contradictory  on  points  ma- 
terial to  the  issue,  and  I  can  reach  no  de- 
cision except  through  doubtful  disquisitions 
upon  the  weight  of  opposing  evidence,  then 
I  am  bound  by  the  principles  which  I  have 
announced,  to  concur  in  the  judgment  be- 
low. In  such  event,  I  need  assign  no  other 
reason  but  that  I  entertain  doubts  and  en- 
counter conflicts  of  testimony  that  are  to  be 
solved  in  favor  of  the  judgment  appealed 
from.  But  if  the  foundations  of  an  opinion 
adverse  to  that  judgment  can  be  found  in 
prominent  and  undisputed  facts,  such  a 
sentence  would  in  nowise  conflict  with  the 
authority  that  I  impute  to  the  original 
judgment,  although  upon  minor  and  unes- 
sential points  there  might  be  a  contrariety 
of  evidence. 

This  action  is  to  be  interpreted  as  sub- 
stituted for  the  writ  of  right,  as  the  law 
stood  before  the  introduction  of  this  new 
remedy.  It  supersedes  both  the  writ  of 
right  and  the  old  action  of  ejectment ;  but 
as  the  latter,  it  would  be  barred  in  this  case 
by  the  lapse  of  time  from  Clarke's  entry ;  it 
18  only  as  the  former  that  the  remedy  is 
now  preserved  to  the  appellants.  The  rule 
of  trial  is  very  different  in  the  two  cases ; 
in  the  former,  the  plaintiff  must  recover 
upon  the  strength  of  his  title  alone,  and 
the  defendant  can  defend  himself  by 

467  proving  title  in  another;  *but  in  the 
latter,  a   comparison   of   titles  is  had 


and  the  issue  made  as  to  which   party   has 
the  better  right  to  the  tenement. 

It  will  be  conceded  that  the  plaintiffs  have 
made  out  an  unbroken  and  perfect  chain  of 
title  from  Byrd's  patent  in  1685  down  to 
McMurdo's  deed  of  July  the  16th,  1837,  to  the 
Bank  of  Virginia,  under  whom  they  claim. 
The  question  is  one  as  to  the  western  bound- 
ary of  this  grant.  In  Byrd's  patent  it  is 
declared  to  be  '^Shockoe  creek,  according  to 
the  meanderings  thereof,"  and  in  the  deed 
of  Byrd's  trustees  to  Richard  Adams  of  11th 
November,  1761,  the  land  conveyed  is  simi- 
larly described  as  *'a  parcel  of  land  on  the 
lower  side  of  Shockoe  creek,  containing  by 
estimation  831  acres. ' '  These  deeds  carried 
with  them  from  this  ancient  period  a  con- 
structive legal  seizin,  with  which  there  has 
been  no  pretext  of  interference,  as  far  as 
this  record  discloses,  until  the  deed  of  22d 
November,  1806,  to  James  Lownes,  from 
Nathaniel  Anderson,  under  which  the  ap- 
pellees claim.  Anderson  is  said  to  have 
derived  title  from  the  same  source  with  the 
appellants,  namely,  from  Byrd's  trustees; 
although,  strange  to  say,  the  deed  from  the 
latter  is  not  produced.  Perhaps,  it  was  not 
material,  for  it  doubtless  called  for  the  same 
eastern  boundary  with  Anderson's  deed  to 
Lrownes,  which  described  the  Falling  garden 
as  *  ^bounded  on  the  east  by  Shockoe  creek. ' ' 
These  respective  adversary  and  cotermi- 
nous claimants  are,  therefore,  disputing 
about  the  location  of  this  stream.  In  this 
state  of  the  case,  the  most  conclusive  evi- 
dence as  against  the  appellees  would  be  to 
fix  this  boundary  in  1808  (when  their  claim 
origfinated),  by  the  recognition  and  acts  of 
James  L/Ownes. 

It  would  be  unreasonable  and  impracti- 
cable to  require  the  appellants  to  locate  this 
vagrant  stream  at  the  date  of  Byrd's  patent, 
or  of  the  conveyance  of  his  trustees  in 
468  *1761,  or  at  any  period  anterior  to  the 
memory  of  living  witnesses.  Nor  does 
it  matter,  where  it  shall  have  been  proven 
to  be  at  the  end  of  the  last  or  beginning  of 
this  century,  previous  to  the  origin  of  the 
claim  asserted  by  the  appellees.  But  even  if 
this  were  not  so,  it  may  be  admitted  that 
the  course  of  this  stream  was,  prior  to  this 
century,  east  of  the  lot  in  controversy;  yet, 
unless  it  can  be  further  shown  that  it  did 
not  acquire  its  bed  of  1806,  by  gradual  and 
imperceptible  accretions  on  its  eastern  side, 
but  by  a  sudden  change  of  its  course,  these 
riparian  claims  are  fixed  by  the  stream  it- 
self without  reference  to  the  gradual  and 
imperceptible  encroachments,  year  by  year, 
in  a  long  course  of  time,  on  the  one  side, 
with  corresponding  gains  to  the  other.  2 
Bla.  Com.  262;  Angel  on  Water  Courses,  p. 
43.  To  make  out  the  case  of  the  appellees 
in  this  view  of  it,  the  aged  witnesses  should 
not  only  have  proven  this  fluctuating  bound- 
ary to  have  been  about  the  year  1800,  east 
of  this  tenement,  but  that  in  the  eight  sub- 
sequent years  this  stream  gained  its  bed, 
as  recognized  by  James  Lfownes,  at  that 
time,  by  sudden  and  violent  irruptions,  and 
not  by  those  imperceptible  changes  which 
are  adjudged  to  enure  to  the   owner   whose 
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borders  are  thus  enlarged.  I  do  not,  there- 
fore, think  there  is  anything  in  the  testi- 
mony as  to  the  ancient  wanderings  of  this 
stream  in  conflict  with  the  rights  of  the 
appellants  to  be  ascertained  at  the  date  of 
James  L/Ownes'  deed  of  22d  November, 
1808.  In  the  comparison  of  rights  which 
this  action  contemplates,  that  period  is  the 
chosen  one  for  adjusting  the  boundary  be- 
tween these  parties.  No  sooner  had  James 
Lownes  acquired  the  Falling  garden,  than 
he  proceeded  with  great  dispatch  to  sell  and 
convey  the  lots  into  which  he  had  divided 
it.  A  map  was  made,  by  which  they  were 
sold.  His  first  deed  was  dated  on  the  day 
next  after  the  date  of  his  own  deed  from 
Anderson ;   and   his   deed   to  Prosser 

469  and   Moncure  *for    the   lot   lying  on 
Shockoe    creek    bears     date    the    1st 

March,  1809. 

These  were  the  deliberate  acts  of  James 
Lownes,  the  ancestor,  under  whom  the 
vendors  of  the  appellees  held ;  they  have 
been  verified  by  a  survey  in  this  cause,  and 
established  beyond  cavil  his  eastern  bound- 
ary to  be  on  the  creek  as  it  now  is.  What- 
ever, therefore,  may  have  been  the  course 
of  this  stream  at  an  earlier  period,  James 
Lfownes'  deeds  in  1808-'9  show  it  then  to 
have  been  co-incident  with  its  present  bed, 
and  west  of  the  tenement  in  controversy. 
This  is  documenatry  evidence  of  no  uncer- 
tain character ;  but  of  the  highest  authority 
for  the  settlement  of  this  dispute.  There 
is  no  fact  or  particle  of  testimony  in  con- 
flict with  it ;  and  it  seems  to  me  impossible, 
in  view  of  these  conveyances  and  the  actual 
survey  in  accordance  with  them,  to  contra- 
dict their  tenor  or  evade  their  import  by 
placing  farther  east  the  course  of  this  creek 
as  called  for  by  James  Lownes'  deed  of  22d 
November,  1808. 

After  disposing  of  the  last  of  these  lost 
to  Thomas  Rutherford  on  the  28th  of  July, 
1812,  we  hear  nothing  of  James  I^wnes' 
claim  east  of  Shockoe  creek  until  August, 
1815.  In  the  meantime,  doubtless,  it  began 
to  be  bruited  that  this  creek  had  changed 
its  course  so  as  to  give  room  for  speculation 
in  floating  claims  on  the  eastern  side. 
James  LK)wnes  did  not  then  think  proper  to 
prefer  a  claim  for  himself ;  perhaps  the  mat- 
ter was  then  too  susceptible  of  adverse  proof ; 
but  he  devolves  the  speculation,  whatever  it 
might  chance  to  be,  at  a  more  remote  pe- 
riod, upon  his  sons  William  and  Caleb.  His 
deed,  therefore,  recites,  cunningly  enough, 
that  ^^the  said  boundary  in  the  course  of 
tim«'  and  events,  and  the  channel  of  Shockoe 
creek,  had  been  changed  by  the  course  of 
its  waters,  whereby  a  large  space  of  ground 
formerly  lying  on  the  west  margin   of 

470  the  bank  of  said  *creek,  is  now   situ- 
ated on  the  eastern   margin  thereof," 

and  accordingly  undertakes  to  convey  **all 
that  piece  or  parcel,  pieces  or  parcels  of 
ground,  which  are  contained  within  the 
space  from  the  western  boundary  of  Shockoe 
creek  as  it  now  runs  up  to  the  western  mar- 
gin or  boundary  of  Shockoe  creek  as  it 
formerly  stood,  *'  &c.  At  this  date,  Richard 
Adams  was  in  the  actual  possession  of  this 


land,  recognized  as  its  owner,  and  as  such 
impleaded  by  Byrd's  heirs  and  the  City  of 
Richmond  in  a  suit  which  was  terminated 
by  compromise  in  the  year  1818.  This  deed 
of  L/Ownes  to  his  sons,  then,  was  wholly  in- 
operative in  consequence  of  this  adversary 
possession  of  Adams,  and  directly  contra- 
vened the  policy  of  the  then  existing  law 
against  pretence  titles.  It  was  void  in  its 
inception,  and  of  no  avail  against  parties 
seized  both  in  law  and  deed.  L^t  it,  there- 
fore, be  admitted  that  the  sons  made 
plats  of  this  land  and  partitioned  it  by 
deeds  between  themselves;  nay,  further, 
that  Caleb  L/Ownes  erected  and  leased  a 
hut  on  this  ground  in  1818,  and  received 
the  rents  therefrom;  nevertheless,  so  long 
as  such  acts  were  without  color  of  title, 
as  I  have  endeavored  to  show  them  to 
.be,  they  were  but  the  acts  of  trespassers 
or  squatters,  and  could  derive  no  validity 
from  the  efflux  of  time  or  any  implication 
of  acquiescence  on  the  part  of  the  rightful 
owner.  They  still  remained  wrongs,  of 
which,  it  could  only  be  said,  the  owner  was 
perhaps  ignorant,  or  if  not,  chose  from 
some  motive  or  other  to  submit  to  them. 

Whose  right,  then,  to  this  tenement  is 
the  better — that  of  the  defendants,  whose 
title  deed  of  bargain  and  sale  had  no  pos- 
session to  convey  to  the  use  and  was  there- 
fore void ;  or  that  of  the  demandants,  who 
had  actual  as  well  as  constructive  seizin? 
The  answer  to  the  questions  thus  put  is  too 
apparent  and  inevitable  to  be  stated.  This 
speculation  was  not  a  fruitless  one  for  Wil- 
liam Ivownes ;  his  claim  seems  to  have 
471  been  submitted  *to,  as  the  deed  of 
Christian,  commissioner,  &c.,  called 
for  his  line;  and  it  ripened  into  an  undis- 
puted title  under  Boiling's  trust  deed. 

It  will  be  seen  that  the  reasonings  ^hich 
have  governed  my  view  of  these  causes, 
have  been  limited  to  a  very  few  salient  and 
decisive  facts,  of  which  there  is  neither 
doubt  nor  dispute.  I  have  not,  therefore, 
treated  many  questions  raised  by  counsel, 
because  I  did  not  deem  their  solution  nec- 
essary to  this  decision. 

While  the  disposition  of  these  cases  on 
their  merits  supersedes  a  decision  upon  the 
bill  of  exceptions  to  the  admission  of 
Clarke's  heirs  as  parties  defendant,  it  may 
be  well  to  say  that  I  see  no   error  therein. 

I  am,  therefore,  for  reversing  the  judg- 
ments in  these  cases,  and  entering  them  for 
the  appellants. 

JOYNES,  J.,  dissented  from  the  other 
judges  upon  the  construction  of  the  statute; 
he  concurred  with  Moncure,  P.,  on  the 
merits. 

Judgment  affirmed. 


472  Peshine  v.  Shcpperson. 

April  Term.  1887,  Richmond. 

[04  Am.  Dec.  468.] 
I.  Pleading  and  Practice— Oeneral  Issoe— Spedni  Pleas. 

—A  cause  is  tried  upon  the  general  issue,  and  there 
is  a  verdict  and  Judgment  for  the  plaintiffs,  whilst 
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there  is  a  demurrer  to  one  special  plea,  and  an 
objection  to  tbe  admission  of  another,  not  acted 
on  by  the  conrt.  If  these  pleas  present  no  bar  to 
the  action,  the  failure  of  the  court  to  pass  upon 
them  affords  no  ground  for  reversinff  the  judg- 
ment. 

a.  Deposttio«5— No  Exceptton— Adrntosion  on  Another 
Trial.*— If  depositions  are  read  on  a  trial  without 
objection,  or  if  objection  is  made,  without  an  ex- 
ception taken  to  their  admission,  upon  another 
trial  of  the  cause,  they  will  not  be  excluded  for  the 
failure  to  prove  notice  to  take  them,  unless  the 
party  objectiuff  has  sriyen  notice  to  the  other  party 
of  his  intention  to  object  to  them  in  time  to  enable 
the  party  oflerin^-  them  to  take  them  affaln  and 
the  witnesses  are  allre  at  the  time  of  such  notice. 

3.  Sale  of  Goods  by  Agent— No  Authority -LlabiUty  of 
Purchaser.— A  salesman  of  a  merchant  agrees  with 
a  creditor  of  his  principal  to  sell  him  ffoods  in  pay- 
ment of  his  debt ;  and  at  niffht,  without  the  knowl- 
edge of  the  principal  and  against  his  wishes, 
known  to  both  of  them,  the  goods  are  selected  and 
sent  off  by  the  purchaser.  The  purchaser  ac- 
quires no  title  to  the  goods  by  his  purchase,  and  is 
liable  to  the  merchant  for  the  value  of  the  goods, 
and  for  any  damages  he  has  sustained  by  the  tak- 
ing and  carrying  awa^'  the  goods. 

4*  Same— 5aaw— Same.— In  such  a  case,  if  the  sales- 
man, at  the  same  time  packs  up  and  sends  off  other 
goods,  to  pay  other  creditors  of  his  principal,  the 
purchaser  is  not  liable  for  the  value  of  these  goods, 
unless  he  aided,  assisted  and  concurred  in  their 
being  so  taken  and  C9.rrled  away  for  the  other 
creditors :  and  the  burthen  is  on  the  plaintiff  to 
prove  this. 

&.  Samo  Sawo  Dainagos—Messuro  ott— In  such  case, 
no  special  damage  being  laid,  the  merchant  is  en- 
titled to  recover  for  all  such  damages  as  are 

473  the  natural,  proximate  *and  necessary  re- 
salt  of  the  act  of  the  purchaser  :  and  injury 
to  the  credit  and  business  standing  of  the  mer- 
chant, and  the  injury  to  his  business,  resulting 

•Doposttleas— No  Exception— Admission  on  Another 
Trial.— In  Electric,  etc.,  Ck>.  v.  Consolidated  Light 
Co.,  42  W.  Va.  684.  20  s.  E.  Rep.  188,  it  is  held:  *'One 
assignment  of  error  is  that  the  court  allowed  the 
plaintiff  to  read  a  deposition  of  a  witness  whose 
deposition  had  already  been  taken,  the  objection 
being  ttfat  no  leave  of  court  was  given  to  retake  the 
deposition ;  but  this  objection  ought  to  have  been 
made  the  ground  of  an  exception  before  the  trial, 
and  not  first  made  when  offered  at  the  trial.  This 
would  work  a  surprise.  Dickinson's  Ex'rs  v.  Clarke, 
5  W.  Va.  280  ;  Jones  v.  Lucas,  1  Rand.  (Va.)  268  :  Foster 
T.  Sutton,  4  Hen.  &  M.  401 ;  Long  v.  Ferine.  28  S.  £. 
eil.  41  W.  Va.  314  :  PesMne  v.  Shtpperson.  17  Gratt.  472; 
Bart.  Ch.  Prac.  758  ;  Bart  Law  Prac.  489  :  Doane  v. 
Glenn,  21  Wall.  35." 

tDamages— Measure  of— What  Considered.— In  Gerst 
T.  Jones,  32  GratL  520,  and  note,  it  is  said  :  "It  is  well 
settled,  that  the  plaintiff  is  entitled,  as  a  general 
rule,  to  recover  such  damages  as  are  a  natural  and 
proximate  result  of  the  wrongful  act  of  the  defend- 
ant.   PesAine  v.  Shepperaon,  17  Oratt.  472,  485.'' 

The  principal  case  is  also  cited  and  followed  in 
Bnrruss  v.  Hines,  94  Va.  416,  26  S.  E.  Rep.  875;  Flsh- 
bume  V.  Engledove.  01  Va.  558,  22  S.  E.  Rep.  854. 
That  the  question  of  the  amount  of  damages  Is  one 
for  the  jury.  Beefoot-^noU  to  Dalngerfield  v.  Thomp- 
son, SS  Gratt  196.  where  the  principal  case  Is  cited 
with  a  large  number  of  others. 


therefrom,  are  properly  recoverable  as  the  nat- 
ural, proximate  and  necessary  consequences  of 
the  acts  of  the  purchaser. 

6.  Same— Same— 5anie—5anie.— In  such  case  to  ascer- 
tain such  damages,  the  nature  and  extent  of  the 
merchant's  business,  and  whether  profitable  or 
unprofitable,  are  proper  subjects  of  Inquiry. 

7.  Same— Sane— Same— ProbaMe  Profits.— In  such  a 
case  the  probable  proflu  of  the  business  are  not 
the  measure  of  damages:  but  they  may  be  proved 
by  general  evidence,  as  well  as  the  extent  and 
character  of  the  business,  as  affording  the  best 
guide  to  the  jury  of  which  the  nature  of  the  case 

admits. 
S.  Aggravation— Provable  under  Ooneral  Allegation. (— 

When  the  act  complained  of  is  accompanied  by 
circumstances  of  aggravation,  they  may  be  proved 
under  the  general  allegation  of  alia  enormia,  with- 
out further  specification,  when  they  do  not  afford 
a  substantial  ground  of  action. 

9.  Instructions— Two  Distinct  Matters  Bnibraced.S— If 
one  instruction  asked  embraces  two  distinct  mat- 
ters, one  of  which  should  not.  and  the  other  should 
be  given,  the  court  should  not  reject  the  whole, 
but  Hhould  separate  them,  and  refuse  to  give  the 
one  and  give  the  other. 

10.  SauM— Partially  Incorrect— Action  of  Conrt  — 
Though  an  instruction  as  asked  is  not  wholly  cor- 
rect, yet  if  the  general  refusal  of  it  may  mislead 
the  jury,  the  court  should  accompany  the  refusal 
with  an  explanation  to  the  jury,  or  should  give 
them  an  Instruction  stating  the  correct  proposi- 
tion. 

11.  Oath  of  insolvoncy  by  Plaintiff— Btfsct  on  Sutt.— 
After  a  suit  is  instituted  the  plaintiff,  being  in 
custody  at  the  suit  of  a  creditor,  confesses  judg- 
ment and  takes  the  benefit  of  the  act  for  the  relief 
of  insolvent  debtors,  surrendering  his  interest  in 
the  suit  he  had  brought  This  is  no  bar  to  the  ac- 
tion ;  but  it  may  still  be  prosecuted  in  bis  name. 

This  was  an  action  of  trespass  brought  in 
1845,  in  the  Hustingrs   court  of  the  city  of 

^Aggravation— ProvaMs  under  General  Allegation.— 

In  Flshburne  v.  Engledove,  91  Va.  558,  22  S.  E.  Rep. 
864.  it  is  said  :  "There  are  no  allegations  in  the 
declaration  of  such  facts  as  would  show  that  the 
alleged  trespass  was  accompanied  by  circumstances 
of  aggravation,  nor  is  there  the  general  allegation 
of  alia  enormia,  under  which  circumstances  of  aggra- 
vation might  be  proved  as  they  may  when  they  dp 
not  afford  a  substantial  ground  of  action,  but  are 
mere  incidents  of  the  trespass  complained  of. 
Faulkner  v.  Anderson,  Gilmer,  at  page  226r7; 
Peehine  v.  Sheppereon,  17  Gratt.  472-8, 489.'' 

Slostructions— Partially  Incorrect- Action  of  Court. 
—For  the  proposition  that  though  an  instruction  as 
asked  is  not  wholly  correct  yet  If  the  general  refusal 
of  it  may  mislead  the  jury,  the  court  should  accom- 
pany the  refusal  with  an  explanation  to  the  jury, 
or  should  give  them  an  Instruction  stating  the 
correct  proposition,  the  principal  case  is  cited  as 
authority  In  the  following  cases:  Johnson  v.  R.  & 
D.  R.  Co..  86  Va.  979,  11  S.  E.  Rep.  829 ;  Alexandria 
Sav.  Inst  V.  McVeigh,  84  Va.  46.  8  S.  E.  Rep.  886 ; 
Rosenbaums  v.  Weeden,  18  Gratt  800;  Ward  v. 
Chum,  18  Gratt  816 ;  Womack  v.  Circle.  29  Gratt 
207.  See,  in  accord,  B.  &  O.  R.  Co.  v.  Polly,  Woods  & 
Co.,  14  Gratt  447.  See  monographic  note  on  "In- 
structions" appended  to  Womack  v.  Circle.  29  Gratt 
207. 
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Richmond,  by  KHsha  Shepperson,  a  mer- 
chant of  Richmond,  agfainst  John  S. 
Peshine  and  Adam  B.  Gouldthwait,  mer- 
chants doing-  business  in  Newark,  New 
Jersey. 
The  declaration  charges  that  the  defend- 
ants,   on  the   26th   day  of  May,   1845, 

474  with  force  and  arms,    at  the   city  *of 
Richmond,  &c.,    without  the   knowl- 

edg-e  and  against  the  consent  of  the  plain- 
tiff, entered  the  store  of  the  plaintiff,  and 
then  and  there  and  from  the  said  store  took 
and  carried  away  a  large  quantity  of  the 
goods  and  chattels  of  the  plaintiff,  to  wit, 
&c. ,  all  of  great  value,  viz :  of  the  value 
of  $5,000;  and  other  wrongs  to  the  plaintiff, 
then  and  there  did ;  to  the  damage  of  the 
plaintiff  $10,000. 

The  defendants  appeared  and  demurred 
to  the  declaration,  in  which  the  plaintiff 
joined ;  and  the  demurrer  was  overruled  by 
the  court.  The  defendants  also  filed  a 
special  plea — that  since  the  institution  of 
this  suit,  the  plaintiff  had  taken  the  benefit 
of  the  act  for  the  relief  of  insolvent  debtors, 
at  the  suit  of  several  of  his  creditors  named ; 
and  that  afterwards  executions  of  iieri 
facias  had  been  issued  on  the  judgments 
obtained  by  these  creditors,  and  that  divers 
of  the  goods,  &c.,  in  the  declaration  men- 
tioned, had  been  taken  in  execution  by  vir- 
tue of  these  writs,  by  and  for  the  creditors 
aforesaid;  and  that  by  virtue  of  the  act 
aforesaid  and  the  oath  so  taken,  the  interest 
of  the  plaintiff  in  the  subject  in  contro- 
versy in  this  suit,  was  vested  in  the  ser- 
g^eant  of  the  city,  for  the  benefit  of  the  said 
creditors;  and  as  to  the  residue  of  the  said 
goods  in  the  declaration  mentioned  the  de- 
fendants were  not  guilty.  To  this  plea  the 
plaintiff  demurred,  and  the  defendants 
joined  in  the  demurrer.  This  demurrer, 
though  argued  after  the  case  went  to  the 
Circuit  court,  was  not  passed  upon  by  the 
court.  They  also,  at  the  same  time,  filed 
the  plea  of  **not  guilty;*'  on  which  issue 
was  joined. 

The  cause  was  continued  in  the  Hustings 
court  until  July,  1848,  when  the  death  of 
the  defendant  Gouldthwait  was  suggested, 
and  the  defendant  Peshine  tendered  to  the 
court  another  special  plea — that  the  plain- 
tiff had  been  taken  into  custody  by  virtue 
of  the  writs  of  capias  ad  respondendum,  at 
the  suit  of  certain  of  his  creditors,  named, 
and  being  so  in  custody  had  confessed 

475  judgments,  and  *taken   the  benefit  of 
the     act    for   the  relief    of   insolvent 

debtors,  and  had  surrendered  in  his  schedule 
his  interest  in  the  subject  matter  of  this 
suit.  That  by  force  of  the  said  act  and  the 
discharge  of  the  plaintiff  all  his  estate  and 
interest  in  the  said  cause  of  action,  as  well 
as  all  his  other  estate,  was  vested  in  the 
sheriff  of  Henrico,  in  trust  for  the  purposes 
declared  in  the  act. 

The  reception  of  this  plea  was  objected  to 
by  the  plaintiff;  and  the  court,  without 
passing  upon  it,  upon  the  motion  of  the 
defendant,  removed  the  cause  to  the  Circuit 
superior  court  of  law  and  chancery  for  the 
county  of  Henrico  and  city  of  Richmond. 


In  December,  1851,  the  cause  came  on  for 
trial,  but  the  jury  could  not  agree  upon  a 
verdict,  and  were  discharged ;  and  the  cause 
was  continued  from  term  to  term,  until 
May,  1859.  At  this  term  of  the  court,  the 
defendant  having  been  ruled  into  a  trial, 
before  the  jury  was  sworn  he  moved  the 
court  to  exclude  certain  depositions,  which 
had  been  taken  by  the  plaintiff,  and  which 
he  proposed  to  read  to  the  jury.  These  were 
the  depositions  of  persons  living  in  the  state 
of  New  Jersey;  and  the  defendant  moved 
to  exclude  them  on  the  ground  that  no  com- 
mission had  been  issued  for  taking^  them, 
and  no  notice  had  been  given  to  the  defend- 
ant. In  opposition  to  the  motion  the  plain- 
tiff introduced  his  affidavit  made  on  the  18th 
of  March,  1846,  before  the  clerk  of  the 
Hustings  court,  where  the  cause  was  then 
pending,  that  these  parties  were  material 
witnesses  for  him,  and  that  they  were  not 
residents  of  the  state  of  Virg-inia.  He  also 
introduced  a  commission  by  the  said  clerk, 
bearing  the  same  date,  to  any  two  justices 
of  the  peace  for  the  city  of  Newark,  in  the 
state  of  New  Jersey,  authorizing:  them  to 
take  the  depositions;  but  the  paper,  upon 
inspection,  did  not  appear  to  have  been 
attached  at  any  time  to  the  depositions. 
Two  persons  signing  themselves  as 
476  justices  of  the  peace  for  Newark,  *New 
Jersey,  certified  the  taking-  the  depo- 
sitions in  Newark,  in  pursuance  of  a  com- 
mission issued  from  the  Court  of  Hustings 
of  the  city  of  Richmond ;  and  it  was  proved 
by  one  of  the  counsel  of  the  plaintiff,  that 
the  said  depositions  were  read  on  the  former 
trial  of  the  cause,  and  no  objection  appears 
upon  the  record  to  have  been  made  to  the 
reading  of  them,  but  it  was  not  proved  or 
stated  that  they  were  then  read  without  ob- 
jection by  the  defendant,  except  so  far  as 
appears  by  the  absence  of  any  exception  on 
the  record.  The  court  thereupon  overruled 
the  motion,  and  decided  that  the  said  depo- 
sitions should  be  read  to  the  jury;  and  the 
defendant  excepted. 

On  the  trial  an  immense  mass  of  testi- 
mony was  introduced,  all  of  which,  either 
in  the  form  of  depositions,  or  if  oral, 
reduced  to  writing,  with  the  papers  and 
accounts  referred  to  by  the  witnesses,  is  set 
out  at  length.  It  is  only  necessary  to  state 
enough  to  show  the  relevancy  of  the  in- 
structions asked. 

The  defendant  Peshine  was  a  merchant  of 
Newark,  in  the  state  of  New  Jersey,  and 
dealt  in  boots,  shoes,  trunks,  Ac.  Prior  to 
July,  1844,  he  had  formed  a  partnership 
with  Enos  M.  I^eonard,  of  the  same  city, 
to  do  a  similar  business  in  the  city  of  Rich- 
mond, to  be  conducted  by  Leonard.  In 
July,  1844,  they  determined  to  wind  up  their 
business ;  the  partnership  was  dissolved,  the 
stock  being  the  property  of  Peshine,  and 
L/eonard  was  left  in  Richmond  to  wind  up 
the  business  as  the  agent  of  Peshine. 
About  the  1st  of  September  Leonard  sold  to 
Shepperson  a  part  of  this  stock  of  goods; 
and  Leonard  was  employed  by  Shepperson 
to  attend  to  that  branch  of  his  business; 
he  having  previously  carried  on  a  hat  store, 
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a.nd  intending-  to  combine  the  two.  During* 
the  year  Shepperson  seems  to  have  paid  in 
part  for  the  stock  he  purchased,  and  iti  Jan- 
uary, 1845,  he  executed  to  Peshine  eight 
notes, amounting  together  to  $2,366.53, 

477  the    first    *payable   in    four   months 
from   the   1st   of  February,  1845,  and 

the    others   being   payable   a  month  apart, 
making-  the  last  at  eleven  months. 

In  September,  1844,  Leonard  was  sent 
north  by  Shepperson  to  purchase  goods  for 
him,  and  Leonard  seems  to  have  purchased 
leather  goods  from  several  persons  in  New- 
ark and  the  neighborhood,  who  were  ac- 
quaintances of  his,  but  strangers  to  Shep- 
person, upon  their  confidence  in  him. 

Shepperson  failed  in  May,  1845,  and 
Peshine'and  Gouldthwait  came  to  Richmond 
with  authority  from  his  Newark  creditors, 
to  arrange  their  debts  with  him.  Not 
being-  able  to  agree  upon  an  arrangement 
for  the  creditors,  Leonard  seems  to  have 
proposed  to  them  to  sell  them  goods  to  the 
amount  of  their  debts;  and  they  having 
been  advised  by  counsel,  as  they  said,  that 
this  might  be  done,  on  the  night  of  the  26th 
of  May,  1845,  after  Shepperson  had  left  the 
store,  they  were  admitted  by  Leonard,  and 
they  proceeded  to  select  and  pack  the  goods, 
being  boots,  shoes,  &c.,  and  early  in  the 
morning  they  were  sent  away  and  deposited 
with  a  mercantile  house  in  the  city.  At  the 
same  time  other  goods  were  selected,  and 
packed,  and  sent  away,  in  satisfaction  of 
the  debts  due  to  some  other  parties  from 
whom  Leonard  had  purchased  goods  for 
Shepperson.  The  defendant  denies  that  he 
and  Gouldthwait  had  anything-  to  do  with 
this  part  of  the  transaction.  AH  the  goods 
were  sent  away  before  Shepperson  arrived 
at  the  store  in  the  morning,  and  Leonard 
went  to  meet  him  and  informed  him  what 
he  had  done,  and  gave  him  the  account  of 
sales  which  he  had  made  off.  This  whole 
proceeding-  was  without  the  knowledge  or 
consent  of  Shepperson,  and  was  immedi- 
ately repudiated  by  tiim. 

When  all  the  testimony   had   been   intro- 
duced, the  plaintiff  moved  the  court  to  give 
three      instructions     to     the     jury, 

478  *and   the   defendant   moved   for  two. 
The   plaintiff's   first   instruction  was 

as  follows: 

If,  from  the  evidence,  the  jury  shall  be- 
lieve that  Leonard,  who  was  the  clerk  and 
salesman  of  the  plaintiff,  in  the  usual  course 
of  his  business,  without  the  knowledge  and 
against  the  consent  of  the  plaintiff,  intro- 
duced the  defendant  to  the  store  of  the 
plaintiff  in  the  night,  after  the  usual  hours 
of  business  had  passed,  and*the  plaintiff  had 
left  his  store  for  the  night,  believing  that 
the  business  of  the  day  was  over;  that  the 
purpose  so  to  introduce  him  was  concealed 
from  the  plaintiff  by  Leonard  and  the  de- 
fendant; and  that  during  the  said  night, 
between  the  hours  of  9  o'clock  P.  M.  and  4 
A.  M.,  the  defendant,  with  the  assent  of 
Leonard,  took  the  goods  and  carried  them 
away,  in  violation  of  the  known  wishes  of 
the  plaintiff — then  the  defendant  acquired 
no    title  to   the  said   goods   by  such  taking 


and  carrying  away,  and  is  liable  to  the 
plaintiff  in  this  action  for  the  value  of  the 
said  goods,  and  such  damage  as  the  jury  may 
believe  the  plaintiff  to  be  entitled  to  for 
such  taking  and  carrying-  away  of  his  goods, 
notwithstanding  they  may  believe  that  the 
defendant  was  a  creditor  of  the  plaintiff, 
and  when  he  took  the  said  goods  professed 
to  purchase  them  in  satisfaction  of  his  debt. 
The  other  instructions  asked  by  the  plain- 
tiff need  not  be  stated.  The  instructions 
asked  by  the  defendant  are  as  follows : 

1.  If  the  jury  shall  believe  from  the  evi- 
dence that  the  goods  in  the  declaration 
mentioned  were,  at  the  time  it  is  alleged 
they  were  taken  by  the  defendants,  in  the 
possession  of  E.  M.  Leonard  as  the  agent 
of  the  plaintiff ;  that  the  said  Leonard  had 
at  the  time  a  general  authority  as  such 
agent  to  sell  said  goods  by  wholesale  or 
retail  to  such  persons  as  were  responsible 
for  the  amount  sold;  that  such  general  au- 
thority    had     not     been     restricted 

479  *by  any  prohibition  to  sell  said  goods 
to  the  defendants  or  either  of   them ; 

that  then  as  to  such  of  said  goods  as  were 
so  sold  to  the  said  defendants  respectively 
and  delivered  by  said  Leonard  to  said  de- 
fendants, the  plaintiff  cannot  recover  in 
this  action,  and  the  jury  ought  to  find  for 
the  defendant. 

And  as  to  the  residue  of  the  said  goods,  if 
the  jury  shall  believe  from  the  evidence, 
that  they  were  taken  and  packed  up  by 
Leonard,  and  sent  away  by  the  said  Leon- 
ard for  other  creditors  of  said  Shepperson, 
that  as  to  said  residue  of  said  goods  the  de- 
fendants are  not  liable,  and  the  jury,  as  to 
said  residue,  ought  to  find  for  the  defend- 
ants, unless  the  plaintiff  proves  to  the  sat- 
isfaction of  the  jury  that  the  defendants 
aided,  assisted  and  concurred  in  their  being 
so  taken  and  carried  away  for  the  other 
creditors. 

2.  The  plaintiff  cannot  recover  damages 
in  this  action  for  injury  to  his  credit  or 
business  standing,  or  for  loss  of  the  profits 
which  might  have  been*  made  in  his  busi- 
ness, even  though  the  jury  should  think 
that  such  injury  or  loss  resulted  from  the 
act  of  the  defendant. 

The  court  gave  the  instructions  asked  for 
by  the  plaintiff,  and  refused  to  give  those 
asked  for  by  the  defendant ;  and  the  defend- 
ant excepted.  There  was  a  verdict  for  the 
plaintiff  for  $10,000  damages,  upon  which 
the  court  rendered  a  judgment;  and  there- 
upon the.  defendant  obtained  a  writ  of  error 
to  this  court. 

Crump,  for  the  appellant,  and  Lyons, 
Daniel  and  Howard  &.  Sands,  for  the  appel- 
lees, submitted  the  case. 

JOYNES,  J.     This  is   an  action   of  tres- 
pass brought   by   Shepperson,    a  merchant 
doing   business   in    the   city  of  Richmond, 
against     Peshine     and   Gouldthwait,    mer- 
chants   of    the    city   of  Newark,  New 

480  Jersey,     which     abated,    before    *the 
trial    as     to     Grouldthwait,     by      his 

death.     The   declaration    alleged   that    the 
I  defendants     on,      &c.,     *'with     force    and 
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arms,"  and  without  the  knowledge  and 
ag'ainst  the  consent  of  the  plaintiff,  entered 
the  store  of  the  plaintiff,  and  then  and 
there  from  the  said  store  took  and  carried 
away  a  large  quantity  of  the  goods  and 
chattels  of  the  said  plaintiff,  to  wit,  &c.,  of 
the  value,  &c.,  and  other  wrongs  to  the  said 
plaintiff,  then  and  there  did,  ,to  the  dam- 
age of  the  plaintiff  $10,000.  To  this  decla- 
ration there  was  a  demurrer,  v^hich  was 
overruled.  There  was  a  trial  on  the  plea 
of  not  guilty  in  1857,  when  the  jury  did  not 
agree,  and  a  subsequent  trial  in  1859,  upon 
which  there  was  a  verdict  and  judgment  for 
the  plaintiff  for  $10,000. 

The  first  error  assigned  is,  that  the  case 
was  tried  while  there  were  pending  and 
undisposed  of  a  demurrer  to  a  special  plea 
filed  by  the  defendant,  and  a  motion  to 
exclude  another  special  plea  subsequently 
tendered  by  him. 

The  substantial  matter  of  these  pleas  are 
the  same.  They  set  up  in  bar  of  the  further 
prosecution  of  the  suit,  the  fact  that  the 
plaintiff  had,  after  the  institution  of  the 
suit,  taken  the  oath  of  insolvency,  by  virtue 
of  which  his  interest  in  the  subject  matter 
of  controversy  had  become  vested,  as  al- 
leged in  the  first  plea,  in  the  sergeant  of 
Richmond,  and  as  alleged  in  the  second,  in 
the  sheriff  of  Henrico.  But  these  pleas 
presented  no  bar  to  the  action.  The  action 
was  properly  brought  in  the  name  of  the 
plaintiff  before  he  took  the  oath  of  insol- 
vency, and  it  might  properly  proceed  in  his 
name  afterwards,  whatever  rights  in  respect 
to  the  subject  matter  vested,  by  the  insol- 
vent proceedings,  in  the  sergeant  of  Rich- 
mond or  sheriff  of  Henrico.  The  irregularity 
in  failing  to  dispose  of  the  questions  raised 
upon  these  pleas,  affords,  therefore,  no 
ground  to  reverse  the  judgment.  Creel  v. 
Brown,  1  Rob.  R.  255,  and  cases  cited. 
481  *The  next  error  assigned  is  the  re- 

fusal of  the  court  to  exclude  certain 
depositions.  When  the  case  was  called  for 
trial  in  1859,  the  counsel  for  the  defendant 
moved  the  court  to  exclude  these  deposi- 
tions, on  the  ground  that  they  had  been 
taken  without  a  commission  (being  taken 
out  of  the  state)  and  without  notice.  A 
commission  was  produced,  which  had  not 
been  annexed  to  the  depositions,  but  no 
notice  was  proved.  One  of  the  counsel  for 
the  plaintiff  made  affidavit  that  these  depo- 
sitions had  been  read  on  the  former  trial, 
but  it  was  not  proved  or  stated  whether  they 
were  read  without  objection,  except  so  far 
as  appeared  from  the  fact  that  no  exception 
was  then  taken  on  the  ground  of  their 
admission. 

If  the  defendant  allowed  these  depositions 
to  be  read  on  the  former  trial  without  ob- 
jection, as  may  be  inferred  to  be  the  fact, 
he  must  be  considered  as  waiving  objec- 
tion to  them.  If  the  objection  was  made 
and  overruled,  the  failure  of  the  defendant 
to  except  to  the  opinion  of  the  court  was 
equally  a  waiver  of  the  objection.  If  the 
defendant  desired  to  renew  the  objection 
afterwards,  which  he  might  do  unless  the 
death  of  the  witnesses  or  some  other  reason  j 


made  it  unjust  to  the  plaintiff  to  allow  it, 
he  should  have  done  so  in  convenient  time, 
and  made  it  known  to  the  plaintiff,  so  as  to 
enable  him  to  supply  the  proof  of  notice> 
if  he  could,  or  to  take  the  deposTtions  again. 
To  spring  the  objection  upon  the  eve  of  a 
second  trial,  eight  years  after  it  has  been 
thus  distinctly  waived,  and  when  nothing 
had  been  done  in  the  meantime  to  indicate 
that  it  was  to  be  relied  on,  was  a  surprise 
upon  the  plaintiff,  and  tended  to  defeat  the 
ends  of  justice.  The  object  evidently  was 
to  delay  the  trial,  and  not  to  protect  the 
just  rights  of  the  defendant.  Under  these 
circumstances,  the  Circuit  court  did  not  err 
in  overruling  the  motion  to  exclude  the 
depositions. 

Upon  the  final  trial  sundry  instruc- 
482      tions    were    given   to  *the   jury,   on 

motion  of  the  plaintiff,  and  excepted 
to  by  the  defendant.  These  require  no  par- 
ticular notice ;  for  while  they  are  assigned 
as  error,  no  objection  is  specified,  and  the 
assignment  of  error  is  evidently  not  relied 
on.  And  I  do  not  think  that  any  valid  ob- 
jection can  be  mad^  to  either  of  these  in- 
structions. 

The  defendant  also  excepted  to  the  refusal 
of  the  court  to  give  two  instructions  moved 
by  him.  The  first  of  these  instructions  con- 
sists of  two  parts,  which  must  be  consid- 
ered separately,  as  they  relate  to  distinct 
subjects.  The  first  part  relates  to  the  goods 
which  were  obtained  by  Peshine  and  Gould- 
thwait  from  I^eonard  by  purchase  in  pay- 
ment of  their  own  debts.  In  respect  to 
these  goods,  the  court  was  asked  to  say  to 
the  jury  that  the  defendant  was  not  liable 
if  the  goods  were  in  the  possession  of 
L/eonard,  with  authority  from  the  plaintiff 
to  sell  them,  not  restricted  by  a  prohibi- 
tion to  sell  to  the  defendant  and  Grould- 
thwait,  and  if  they  bought  them  froa 
Leonard. 

But  this  instruction  was  not  appropriate 
to  the  evidence  before  the  jury,  and  was 
calculated  to  mislead  them,  by  confining 
their  attention  to  the  mere  form  of  the 
transaction,  without  regard  to  its  real 
character  and  substance.  For  the  evidence 
tended  to  prove  that  the  defendant  and 
Grouldthwait  entered  the  store  of  the  plain- 
tiff by  an  arrangement  with  I^eonard,  his 
clerk,  after  it  had  been  closed  for  the  night, 
and  without  the  knowledge  of  the  plaintiff, 
and  that  during  the  night  they  made  the 
purchase  from  Leonard  in  payment  of  their 
debts,  after  the  failure  of  their  efforts  to 
effect  a  settlement  with  the  plaintiff.  The 
jury  might  well  have  believed  that  this 
whole  transaction  was  a  fraud  upon  the 
plaintiff,  and  that  whatever  authority 
Leonard  had  to  make  sales  of  the  plaintiff's 
goods  in  treneraland  in  the  course  of  trade, 
he  had  none  to  make  this  particular  sale> 

and  that  the  defendant  knew  it. 
483  *The  other  part  of  this  instruction 

relates  to  the  goods  that  were  designed 
for  other  creditors  of  the  plaintiff,  and  it 
asked  the  court  to  say  that  if  these  goods 
were  packed  up  and  sent  off  by  Leonard, 
the  defendants  are  not  liable  on  account  of 
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them,  unless  the  plaintiff  proves  to  the  sat^ 
isf action  of  the  jury  that  they  aided,  as- 
sisted and  concurred  in  their  being-  so  taken 
and  sent  away. 

[This  instruction  speaks  of  the  ** defend- 
ants," when  there  was  but  one  defendant 
then  before  the  court,  but  that  does  not 
affect  the  principle.] 

As  we  have  heard  no  arg-ument  in  this 
case,  we  do  not  know  the  ground  upon 
which  the  propriety  of  this  part  of  the  in- 
struction was  objected  to.  It  may  be  that 
the  court  treated  the  first  instpruction  as  an 
entirety,  and  refused  to  give  it  in  conse- 
quence of  the  defect  in  the  first  part  of  it. 
But  the  two  branches  of  the  instruction  are 
really  independent  of  each  other.  They 
relate  to  different  subject  matters.  The 
propositions  embraced  in  them  are  as  dis- 
tinct as  if  they  had  been  propounded  as  dis- 
tinct instructions,  and  the  fact  that  they 
are  g-rouped  together  as  one  instruction 
cannot  prevent  the  court  from  regarding 
them  in  their  true  character.  If,  therefore, 
this  latter  branch  of  the  instruction  stated 
the  law  correctly  in  relation  to  the  subject 
to  which  it  applied,  it  should  have  been 
severed  from  the  other  part  and  given  to 
the  jury. 

At  first  this  part  of  the  instruction 
seemed  to  me  to  require  the  plaintiff  to 
prove  the  express  concurrence  and  co-oper- 
ation of  the  defendant  with  Leonard  in  re- 
spect to  these  particular  goods,  and  to 
imply  that,  in  the  absence  of  such  proof, 
his  presence  and  g-eneral  complicity  in  the 
transactions  of  that  night  would  not  have 
authorized  the  jury  to  hold  him  responsible. 
But  upon  further  consideration,  I  do  not 
think  this  is  the  true  meaning  of  the  in- 
struction. It  does  not  indicate  what  sort  of 
evidence  is  necessary  to  prove  that  the 
484  defendant  *aided,  assisted  and  con- 
curred in  the  act  of  Iveonard ;  it  only 
affirms  that  the  defendant  is  not  liable  for 
that  act,  unless  it  is  shown  in  some  way 
that  he  aided,  assisted  or  concurred  in  do- 
ing it.  I  can  see  no  objection  to  this  prop- 
osition. And  as  the  burden  was  on  the 
plaintiff  to  make  out  his  case,  it  was  for 
him,  of  course,  to  prove  such  aid,  assist- 
ance and  concurrence  by  the  defendant  as 
was  necessary  to  make  him  responsible  for 
the  act  of  Leonard. 

The  court  erred,  therefore,  in  refusing  to 
g^ive  the  second  part  of  the  first  instruction. 

The  second  instruction  asked  for  by  the 
defendant  declares  that  the  plaintiff  cannot 
recover  in  this  action  for  injury  to  his  credit 
or  business  standing,  or  the  loss  of  profits 
which  might  have  been  made  in  his  busi- 
ness, even  though  the  jury  should  think  that 
such  injury  or  loss  resulted  from  the  acts 
of  the  defendant. 

It  does  not  appear  how  far  the  counsel  for 
the  defendant  thought  the  jury  could  prop- 
erly go  in  awarding  damages  in  this  case. 
It  may  be  inferred  from  this  proposed  in- 
struction that  they  insisted  on  restricting 
the  damages  to  the  value  of  the  goods  taken 
by  the  defendant,  or  by  Leonard  with  his 
concurrence.     Such  is  the  rule  of  damages 


in  an  action  of  trespass  to  property  com- 
mitted without  circumstances  of  aggrava- 
tion, as  for  example  in  trespass  de  bonis 
asportatis,  for  goods  taken  under  a  bona 
fide  claim  of  title.  8edg^7ick  on  Dam.  454; 
Knight  V.  Egerton,  7  Excheq.  R.  407. 
Where  that  rule  applies,  no  right  of  the 
plaintiff  is  violated  except  the  right  of 
property,  and,  therefore,  the  value  of  the 
property  measures  the  full  extent  of  the 
injury. 

When  the  trespass  is  committed  without 

fraud,  malice,  oppression   or  other  special 

aggfravation,    the   object   of   the  law,  it  is 

generally  said,  is  to  give  compensation  for 

injury  suffered,  and  damages  are  re- 

485  stricted  to  that   object.    *Where   the 
loss  is  merely  pecuniary,  and  admits 

of  definite  estimate,  it  is  proper  enough  to 
speak  of  compensation,  which  implies  the 
notion  of  equivalents.  But  that  word  be- 
comes inappropriate,  where  the  injury  is 
not  merely  pecuniary,  and  does  not  admit 
of  definite  estimate.  The  use  of  this  word 
has,  I  apprehend,  been  productive  of  no  lit- 
tle confusion  in  discussions  relating  to  this 
branch  of  the  law.  It  would  be  more  ap- 
propriate to  say  that  the  object  of  the  law 
is  to  give  amends  or  reparation.  The  in* 
jury  done  depends  upon  the  rights  that  are 
violated,  and  the  extent  of  the  violation, 
and  the  amends  or  reparation  in  damages 
must  be  measured  accordingly.  This  view 
of  the  subject,  however,  is  rather  curious 
than  important  in  the  present  case. 

Whatever  be  the  true  theory  of  damages 
in  such  a  case,  it  is  well  settled  that  the 
plaintiff  is  entitled  to  recover  all  such  dam- 
ages as  are  the  natural  and  proximate  result 
of  the  wrongful  act  complained  of.  But 
where  special  damages,  as  in  the  present 
case,  are  not  claimed,  he  can  only  recover 
such  damages  as  are  not  only  the  natural 
and  proximate  result,  but  also  the  neces- 
sary result  of  the  act  complained  of.  The 
law  implies  from  the  statement  of  the  in- 
jury, that  it  produced  all  such  consequences 
as  naturally  and  necessarily  flow  from  such 
an  act.  And  the  real  object  of  the  evidence 
is  not  to  prove  the  existence  of  the  damage 
but  to  ascertain  its  extent. 

The  question,  then,  is  whether  such  dam- 
ages as  are  contemplated  in  this  instruction, 
fall  within  the  description  of  natural  and 
necessary  consequences  of  the  acts  com- 
plained of.  That  such  acts  are  well  cal- 
culated to  injure  the  credit  and  business 
standing  of  a  merchant,  and  that  such  will 
always  be  their  effect,  to  a  greater  or  less 
extent,  seems  too  obvious  to  require  proof 
by  argument  or  illustration.  They  involve 
an  imputation,  in  the  harshest  form,  upon 
his  credit  and  also  upon  his  integrity. 

486  And  *to  take  away  a   large  part   of  a 
merchant's  stock  of  goods,  if  it  does 

not  break  up  and  destroy  his  business, 
must,  to  a  greater  or  less  extent,  injure  it, 
by  impairing  the  means  of  carrying  it  on 
and  diminishing  its  profits. 

The  damages  resulting  from  injury  to  the 
credit  and  business  standing  of  the  plain- 
tiff, and   from   the  injury  to  his   business. 
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were,  therefore,  properly  recoverable,  as 
natural,  proximate  and  necessary  conse- 
quences of  the  acts  of  the  defendant.  In 
Downell  v.  Jones,  13  Alab.  R.  490,  such 
damages  were  held  to  be  recoverable  as 
general  damages  for  maliciously  suing  out 
an  attachment  against  a  merchant,  which 
was  levied  on  his  stock  of  goods. 

In  order  to  ascertain  the  damages  result- 
ing from  the  interruption  or  embarrassment 
of  the  plaintiff's  business,  the  nature  and 
extent  of  the  business,  and  whether  profit- 
able or  unprofitable,  are  proper  subjects  of 
inquiry.  Without  information  on  these 
points,  the  jury  would  be  without  any  guide 
to  their  discretion  in  the  assessment  of 
damages.  But  in  such  a  case  the  probable 
profits  of  the  business  are  not  the  measure 
of  damages.  They  are  necessarily  depend- 
ent on  contingencies,  and,  therefore,  as  a 
general  rule,  not  recoverable  as  damages. 
8  Gratt.  16;  7    Gush.  R.    516;  13    How.    U. 

S.  R.  307. 

But  while  the  probable  profits  of  the  busi- 
ness do  not  furnish  the  measure  of  damages, 
they  may  be  proved  to  the  jury  by  general 
evidence,  as  well  as  the  extent  and  charac- 
ter of  the  business,  as  affording  the  best 
guide  to  the  jury  of  which  the  nature  of 
the  case  admits,  in  the  exercise  of  their 
judgment  in  the  assessment  of  damages. 
Such  evidence  tends  to  show  the  character 
and  degree  of  the  injury  for  which  amends 
is  to  be  made.  Ingram  v.  Lawson,  6  Bing. 
N.  Ca.  212  (37  Eng.  C.  I^.  R.  350) ;  Downell 
V.  Jones,  17  Alab.  R.  689;  Wade  v.  I^eroy, 
20  How.  U.  S.  R.  34 ;  Nebraska  City  v. 
487  Campbell,  *2  Black's  U.  S.  R.  590; 
Brown  v.  Smith,  12  Cush.  R.  366. 

When  the  act  complained  of  is  accom- 
panied by  circumstances  of  aggravation, 
they  may  be  prov.ed  under  the  general  al- 
legation of  alia  enormia,  without  further 
specification,  when  they  do  not  afford  a 
substantial  ground  of  action.  They  give 
character  and  quality  to  the  act  complained 
of,  and  show  the  degree  of  the  injury,  and 
could  not  be  redressed  at  all  if  not  allowed 
to  be  proved  as  incidents  of  the  trespass 
complained  of.  2  Saund.  PI.  &  Evid.  1121 ; 
Sampson  v.  Coy,  15  Mass.  R.  493;  Faulk- 
ner v.  Alderson,  Gilm.  221.  Thus,  the  facts 
that  the  defendant  entered  the  store  of  the 
plaintiff  in  the  night  and'  by  collusion  with 
his  clerk,  not  to  mention  other  facts  which 
might  have  been  found  by  the  jury  from 
the  evidence  in  this  case,  were  admissible 
in  evidence,  and  proper  subjects  for  the 
consideration  of  the  jury  in  estimating  the 
damages. 

When  the  trespass  is  accompanied  by  cir- 
cumstances of  aggravation,  which  are 
proper  to  be  considered  by  the  jury,  the 
theory  of  compensation,  properly  speaking, 
fails  as  a  rule  of  damages.  The  injury 
arising  from  these  circumstances  does  not, 
in  its  nature,  admit  of  definite  estimate, 
and  it  is  impossible  to  fix  its  equivalent  in 
damages.  But  even  those  who  contend  for 
the  theory  of  compensation  as  the  rule  of 
damages  in  all  cases,  concede  that  damages 
may  be   given,  in   such  cases,    in  the    dis- 


cretion of  the  jury,  proportionate  to  the 
character  and  extent  of  the  injury  and  the 
circumstances  of  aggravation  ;  though  they 
insist  that  they  must  be  restricted  to  what 
is  necessary  to  compensate  the  plaintiff:  a 
restriction,  in  the  nature  of  things,  wholly 
indefinite.  Others  contend  that  the  jury  in 
such  cases  are  not  limited  by  the  rule  of 
compensation,  but  may  give  what  are  called 
indifferently  exemplary,   punitive  or 

488  vindictive  damages;  for  *the  sake  of 
punishment  and  example.  The  dis- 
cussion as  to  the  theory  of  damages  has  been 
conducted  with  great  learning  and  ability 
by  Prof.  Greenleaf  in  favor  of  the  rale  of 
compensation  and  by  Mr.  Sedgwick  against 
it.  2  Greenl.  Ev.  {  253 ;  Bost.  L.  Rep. 
April,  1847;  Id.  June,  1847;  Sedgwick  on 
Damages.  Prof.  Parsons  agrees  with  Prof. 
Greenleaf.  3  Parson's  Cont.  chap.  8.  The 
views  of  Mr.  Sedgwick  are  sustained  by 
the  Supreme  court  of  the  United  States  and 
by  the  courts  of  most  of  the  states. 

But  if  the  jury  are  allowed  to  give  dam- 
ages for  causes  of  aggravation  which  do 
not  admit  of  definite  estimate,  which  all 
admit,  and  if  the  court  will  not  interfere 
unless  the  damages  are  so  excessive  as  to 
indicate  that  the  jury  were  actuated  by 
partiality  or  prejudice,  which  is  a  well  set- 
tled rule,  it  does  not  seem  to  be  a  matter  of 
any  practical  importance  whether  the  dam- 
ages are  given  with  a  view  to  compensa- 
tion, or  with  a  view  to  punishment.  If 
compensation  is  the  rule,  there  is  no  meas- 
ure for  it  excpt  the  discretion  of  the  jury, 
and  if  punishment  and  example  are  the 
rule,  the  damages  are  equally  within  the 
discretion  of  the  jury.  Upon  whatever 
theory  it  rests,  this  right  of  the  jury  to  give 
damages  in  proportion  to  the  circumstances 
of  aggravation  and  outrage,  is  necessary  to 
secure  full  reparation  and  amends  to  the 
party  injured,  and  exerts  a  wholesome  in- 
fluence upon  society.  The  law  confides  in 
the  integrity  and  good  sense  of  the  jury, 
under  the  supervision  and  control  of  the 
court,  to  prevent  abuse  upon  the  one  hand 
and  to  secure   justice  upon  the  other. 

I  have  made  these  general  remarks  upon 
the  subject  of  damages,  because  this  case 
is  to  go  back  for  a  new  trial.  Nothing 
that  I  have  said,  however,  is  intended  to 
indicate  an  opinion  as  to  the  conduct  of  the 
defendant.  That  is  a  matter  for  the  con- 
sideration of  the  jury  alone. 

The   result   is,    that  the  second  in- 

489  struction     asked    by    the   ^defendant 
ought  not  to   have   been    given.    But 

the  refusal  to  give  it  without  explanation 
was  calculated  to  mislead  the  jury,  by 
creating  the  impression  that  they  might 
enter  into  a  conjectural  estimate  of  the 
profits  lost  by  the  plaintiff,  and  make  that 
the  measure  of  damages.  The  court  should, 
therefore,  either  have  accompanied  the 
refusal  with  an  explanation  of  the  purpose 
for  which  the  profits  of  the  plaintiff's  busi- 
ness were  to  be  considered  by  the  jury,  or 
should  have  given  an  instruction  embodying 
the  proper  rule  of  damages. 
It  is  unnecessary  to  notice  the  questions 
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raised  by  the  last  bill  of  exceptions.  I  am 
of  opinion  that  the  judg'ment  should  be  re- 
versed. 

The  other  judg^es  concurred  in  the  opinion 
of  JOYNES,  J. 

Judg-ment  reversed. 
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I.  Wills— 5l«ves— Case  at  Bar.— Bequest  of  slaves  to  a 
daughter  B  and  her  husband  A.  If  B  die  having 
no  bodily  heir,  she  and  A  to  enjoy  them  during 
their  life,  but  not  to  rsmove  them  out  of  the  state, 
and  at  their  death  to  be  equally  divided  amonff  the 
rest  of  testator's  children.  B  survives  her  hus- 
band, sells  the  slaves,  and  dies  never  having  had  a 
child.    Held: 

I.  Ssmfi    Sama—CoBtloyent  Limitation— Valid.— The 

contingent  limitation  to  the  other  children  is 
valid:  and  all  the  children  alive  at  the  death  of 
the  testator  take  equally. 

a.  5aiiie— Sane— Death  of  Remaindemea  dorini:  L4fe 
•f  Life  Tenant— Effect.— Some  of  the  children 
havlnflr  died  in  the  lifetime  of  B,  their  personal 
representatives  and  the  survivtuff  children  are 
tenants  in  common  of  the  slaves,  and  must  join 
in  the  action  to  recover  them. 

3.  Slaves— Sale  by  Ufe  Tenant— Salt  by  Personal 
Representatives  of    Deceased    Remaindermen.— B 

and  the  purchaser  from  her  held  not  adversely 
but  in  subordination  to  the  rights  of  the  remain- 
dermen, and  on  the  death  of  B  the  possession  in 
law  vested  in  the  surviving  children  and  the 
personal  representatives  of  the  deceased  chil- 
dren, whether  the  personal  representatives  had 
then  "been  or  were  afterwards  appointed:  and 
they  sue  in  their  own  riffht  and  not  as  represen- 
tatives. 

*In  Elys  V.  Wynne,  22  Oratt  221,  there  was  a  devise 
to  Sarah  Dou^rhtery  and  the  heirs  of  her  body,  but 
should  she  die  without  heirs,  the  land  was  to  descend 
to  the  other  heirs  of  the  testator.  Sarah  Dousrhtery 
sold  the  land  and  conveyed  it  with  general  warranty, 
then  died  without  having  had  a  child.  In  an  action 
of  ejectment  by  the  heirs  at  law  of  the  testator 
against  the  purchasers,  it  was  claimed  that  the 
action  of  the  heirs  was  barred  by  the  adversary 
possession  of  the  defendant:  that  the  adversary 
possession  commenced  from  the  time  of  the  execu- 
tion of  the  deed  from  Dousrhtery  to  the  purchasers. 
The  court  said:  "The  deed  aforesaid  certainly 
ooQveys  the  laud  in  absolute  fee  simple  to  the  said 
grantee,  with  covenant  of  general  warranty.  At 
the  time  of  the  conveyance,  the  irrantors,  in  riffht  of 
the  wife,  were  seized  of  an  estate  in  fee,  defeasible 
by  the  death  of  the  wife  without  issue  living  at  her 
death.  Had  she  left  issue  living  at  her  death,  the 
estate  in  fee  would  thenceforward  have  been 
indefeasible.  Probably,  when  the  deed  was  exe- 
cuted, it  was  expected  that  she  would  leave  issue 
11  viniT  at  her  death.  At  all  events,  tb  e  deed,  however 
absolute  and  unconditional  on  its  face,  could  have 
no  greater  effect  than  to  invest  the  grantee  with  the 
title  of  the  mrantors,  and  it  invested  him  with  that 
title,  even  though  it  may  have  professed  to  convey 
more.    The  effect  of  the  conveyance,  as  to  the  parties 


4.  Same— Same— Same— Abatement.t— The  personal 
representative  of  one  of  the  children  dying.af ter 
the  action  brought,  it  abates  as  to  him  and  can- 
not be  revived  in  the  name  of  another  personal 
representative,  but  must  proceed  in  the  name  of 
the  survivors  in  the  action. 

5.  Misjoinder  of  Parties— Surplosage— Case  at  Bar.t— 
One  person  being  personal  representative  of 
several  of  the  children,  he  is  but  one  plaintiff, 
and  though  one  of  his  intestates  died  after  B,  and 
he  is  described  as  the  personal  representative  of 
each  inteNtate,  that  is  surplusage,  and  there  is 

no  misjoinder  of  k>laintiffs. 
491       *6.  Clerical  Errors— Correction  of— Case  at  Bar.f 

—It  Is  intended  to  commit  the  estate  of 
David  C  to  the  sergeant  of  L,  but  by  a  clerical 
mistake  the  name  is  written  Daniel.  After 
action  brought  by  the  sergeant  under  this  com- 
mittal, the  court,  on  his  motion,  corrects  the 
mistake  by  an  order  entered  nuncuro  tune.  This 
order  relates  back  to  the  first,  and  the  estate  of 
David  was  well  committed. 

This  is  an  action  of  detinue  brought  for 
the  recovery  of  slaves.  The  following  is  a 
statement  of  the  case : 

John  Clarkson  by  his  will,  dated  and 
admitted  to  probate  in  1817,  made  a  bequest 
in  the  following  words:  **I  give  and  be- 
queath to  my  well  beloved  daughter  Betsey 
Taylor  and  Major  Abram  Taylor  her  hus- 
band, Mealy  and  her  children,  by  them 
freely  to  be  possessed  and  enjoyed;  and  if 
it  so  happens  the  above  Betsey  Taylor  die 
having  no  bodily  heir,  that  she  and  Major 
Abram  Taylor  is  to  enjoy  them  during 
their  life,  but  is  not  to  remove  the  said 
negroes  out  of  this  state,  and  at  their  death 
to  be  equally  divided  among  the  rest  of  my 
children."  Abram  Taylor  died  in  the  year 
1819,  and  Betsey  Taylor  on  the  27th  day  of 
October,  1849,  without  ever  having  had  is- 
sue. The  rest  of  the  testator's  children 
living  at  the  time  of  his  death  were  James 
Clarksqp,  William  Clarkson,  Frances  Carter, 
Catharine  Jones,  Lucy  Dodd,  Mary  Bellen- 
ger,  David  Clarkson  and  Anselm  Clarkson. 
AH  of  them  except  the  two  last,  David  and 

claiming  under  the  contingent  limitation  over,  is 
precisely  the  same  as  if  the  conveyance  had  been 
expressly  subject  to  such  limitation.  Until  the 
death  of  Sarah  Dougherty,  without  issue  living  at 
her  death,  the  heirs  at  law  of  the  testator  had  no 
right  of  action  for  the  land.  Their  right  of  action 
then  and  thereby  accrued,  and  the  act  of  limitation 
could  begin  to  operate  againfet  them  only  from  that 
time.  Sarah  Dougherty  and  her  assigns  held  the 
land  in  privity  with  the  title  of  those  claiming  under 
the  contingent  limlUtion  over,  and  could  not  hold 
adversely  against  it  during  her  life.  This  view  is 
fully  sustained  by  the  decision  of  this  court  in 
Clarkson  v.  Booth,  17  Gratt.  p.  490.  We  are,  there- 
fore, of  opinion  that  the  action  is  not  barred  by 
adversary  possession,  or  the  act  of  limitations." 

See  also,  the  principal  case  cited  in  Austin  v. 
Brown,  87  W.  Va.  639,  17  S.  E.  Rep.  209. 

tAbatemrnt.— See  principal  case  cited  in  Rowe  v. 
Pulp  Co.,  42  W.  Va.  564,  26  S.  E.  Rep.  821. 

tDescrlptlo  Personse— Surplusage.— See  foot-noU  to 
Harvey  v.  Sklpwlth,  16  Gratt  898. 

SSee  foot-note  to  Price  v.  Com.,  83  Gratt  819. 
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were,  therefore,  properly  recoverable,  as 
natural,  proximate  and  necessary  conse- 
quences of  the  acts  of  the  defendant.  In 
Downell  v.  Jones,  13  Alab.  R.  490,  such 
damages  were  held  to  be  recoverable  as 
general  damages  for  maliciously  suing  out 
an  attachment  against  a  merchant,  which 
was  levied  on  his  stock  of  goods. 

In  order  to  ascertain  the  damages  result- 
ing from  the  interruption  or  embarrassment 
of  the  plaintiff's  business,  the  mature  and 
extent  of  the  business,  and  whether  profit- 
able or  unprofitable,  are  proper  subjects  of 
inquiry.  Without  information  on  these 
points,  the  jury  would  be  without  any  guide 
to  their  discretion  in  the  assessment  of 
damages.  But  in  such  a  case  the  probable 
profits  of  the  business  are  not  the  measure 
of  damages.  They  are  necessarily  depend- 
ent on  contingencies,  and,  therefore,  as  a 
general  rule,  not  recoverable  as  damages. 
8  Gratt.  16 ;  7  Cush.  R.  516 ;  13  How.  U. 
S.  R.  307. 

But  while  the  probable  profits  of  the  busi- 
ness do  not  furnish  the  measure  of  damages, 
they  may  be  proved  to  the  jury  by  general 
evidence,  as  well  as  the  extent  and  charac- 
ter of  the  business,  as  affording  the  best 
guide  to  the  jury  of  which  the  nature  of 
the  case  admits,  in  the  exercise  of  their 
judgment  in  the  assessment  of  damages. 
Such  evidence  tends  to  show  the  character 
and  degree  of  the  injury  for  which  amends 
is  to  be  made.  Ingram  v.  Lawson,  6  Bing. 
N.  Ca.  212  (37  Eng.  C.  L.  R.  350) ;  Downell 
V.  Jones,  17  Alab.  R.  689 ;  Wade  v.  Leroy, 
20  How.  U.  S.  R.  34 ;  Nebraska  City  v. 
487  Campbell,  *2  Black's  U.  S.  R.  590; 
Brown  v.  Smith,  12  Cush.  R.  366. 

When  the  act  complained  of  is  accom- 
panied by  circumstances  of  aggravation, 
they  may  be  prov.ed  under  the  general  al- 
legation of  alia  enormia,  without  further 
specification,  when  they  do  not  afford  a 
substantial  ground  of  action.  They  give 
character  and  quality  to  the  act  complained 
of,  and  show  the  degree  of  the  injury,  and 
could  not  be  redressed  at  all  if  not  allowed 
to  be  proved  as  incidents  of  the  trespass 
complained  of.  2  Saund.  PI.  &  Evid.  1121 ; 
Sampson  v.  Coy,  15  Mass.  R.  493;  Faulk- 
ner v.  Alderson,  Gilm.  221.  Thus,  the  facts 
that  the  defendant  entered  the  store  of  the 
plaintiff  in  the  night  and'  by  collusion  with 
his  clerk,  not  to  mention  other  facts  which 
might  have  been  found  by  the  jury  from 
the  evidence  in  this  case,  were  admissible 
in  evidence,  and  proper  subjects  for  the 
consideration  of  the  jury  in  estimating  the 
damages. 

When  the  trespass  is  accompanied  by  cir- 
cumstances of  aggravation,  which  are 
proper  to  be  considered  by  the  jury,  the 
theory  of  compensation,  properly  speaking, 
fails  as  a  rule  of  damages.  The  injury 
arising  from  these  circumstances  does  not, 
in  its  nature,  admit  of  definite  estimate, 
and  it  is  impossible  to  fix  its  equivalent  in 
damages.  But  even  those  who  contend  for 
the  theory  of  compensation  as  the  rule  of 
damages  in  all  cases,  concede  that  damages 
may  be   given,  in  such  cases,    in  the    dis- 


cretion of  the  jury,  proportionate  to  the 
character  and  extent  of  the  injury  and  the 
circumstances  of  aggravation  ;  though  they 
insist  that  they  must  be  restricted  to  what 
is  necessary  to  compensate  the  plaintiff:  a 
restriction,  in  the  nature  of  things,  wholly 
indefinite.  Others  contend  that  the  jury  in 
such  cases  are  not  limited  by  the  rule  of 
compensation,  but  may  give  what  are  called 
indifferently  exemplary,   punitive  or 

488  vindictive  damages,*  for  *the  sake  of 
punishment  and  example.  The  dis- 
cussion as  to  the  theory  of  damages  has  been 
conducted  with  great  learning  and  ability 
by  Prof.  Greenleaf  in  favor  of  the  rule  of 
compensation  and  by  Mr.  Sedgwick  against 
it.  2  Greenl.  Ev.  {253;  Boat.  L.  Rep. 
April,  1847;  Id.  June,  1847;  Sedgwick  on 
Damages.  Prof.  Parsons  agrees  with  Prof. 
Greenleaf.  3  Parson's  Cont.  chap.  8.  The 
views  of  Mr.  Sedgwick  are  sustained  by 
the  Supreme  court  of  the  United  States  and 
by  the  courts  of  most  of  the  states. 

But  if  the  jury  are  allowed  to  give  dam- 
ages for  causes  of  aggravation  which  do 
not  admit  of  definite  estimate,  which  all 
admit,  and  if  the  court  will  not  interfere 
unless  the  damages  are  so  excessive  as  to 
indicate  that  the  jury  were  actuated  by 
partiality  or  prejudice,  which  is  a  well  set- 
tled rule,  it  does  not  seem  to  be  a  matter  of 
any  practical  importance  whether  the  dam- 
ages are  given  with  a  view  to  compensa- 
tion, or  with  a  view  to  punishment.  If 
compensation  is  the  rule,  there  is  no  meas- 
ure for  it  exc<»pt  the  discretion  of  the  jury, 
and  if  punishment  and  example  are  the 
rule,  the  damages  are  equally  within  the 
discretion  of  the  jury.  Upon  whatever 
theory  it  rests,  this  right  of  the  jury  to  give 
damages  in  proportion  to  the  circumstances 
of  aggravation  and  outrage,  is  necessary  to 
secure  full  reparation  and  amends  to  the 
party  injured,  and  exerts  a  wholesome  in- 
fluence upon  society.  The  law  confides  in 
the  integrity  and  good  sense  of  the  jury, 
under  the  supervision  and  control  of  the 
court,  to  prevent  abuse  upon  the  one  hand 
and  to  secure   justice  upon  the  other. 

I  have  made  these  general  remarks  upon 
the  subject  of  damages,  because  this  case 
is  to  go  back  for  a  new  trial.  Nothing 
that  I  have  said,  however,  is  intended  to 
indicate  an  opinion  as  to  the  conduct  of  the 
defendant.  That  is  a  matter  for  the  con- 
sideration of  the  jury  alone. 

The   result   is,    that  the  second  in- 

489  struction     asked    by    the   ^defendant 
ought  not  to   have  been   given.     But 

the  refusal  to  give  it  without  explanation 
was  calculated  to  mislead  the  jury,  by 
creating  the  impression  that  they  might 
enter  into  a  conjectural  estimate  of  the 
profits  lost  by  the  plaintiff,  and  make  that 
the  measure  of  damages.  The  court  should, 
therefore,  either  have  accompanied  the 
refusal  with  an  explanation  of  the  purpose 
for  which  the  profits  of  the  plaintilTs  busi- 
ness were  to  be  considered  by  the  jury,  or 
should  have  given  an  instruction  embodying 
the  proper  rule  of  damages. 
It  is  unnecessary  to  notice  the  questions 
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raised  by  the  last  bill  of  exceptions.  I  am 
of  opinion  that  the  judgment  should  be  re- 
versed. 

The  other  judges  concurred  in  the  opinion 
of  JOYNES,  J. 

Judgment  reversed. 
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I.  Wills— Sl«ve«—C«je  at  Bar.— Bequest  of  slaves  to  a 
daufirbter  B  and  her  husband  A.  If  B  die  having 
no  bodily  heir,  she  and  A  to  enjoy  them  durinfir 
their  life,  but  not  to  remove  them  out  of  the  state, 
and  at  their  death  to  be  equally  divided  amonff  the 
rest  of  testator's  children.  B  survives  her  hus- 
band. selU  the  slaves,  and  dies  never  having  had  a 
child.     HeIiD: 

I.  Samfi    Same— Contioyent  Limitation— Valid.— The 

contingent  limitation  to  the  other  children  is 
valid:  and  all  the  children  alive  at  the  death  of 
the  testator  take  equally. 

a.  5«iiie—5aiiie— Death  of  Remalndemien  durini:  Life 
•f  Ufa  Tenant— Effect.— Some  of  the  children 
bavinc  died  in  the  lifetime  of  B,  their  personal 
representatives  and  the  surviving  children  are 
tenants  in  common  of  the  slaves,  and  must  join 
in  the  action  to  recover  them. 

3-  Slaves— Sale  by  Life  Tenant— Suit  l»y  Personal 
Representatives  of   Deceased    Remaindermen.— B 

and  the  purchaser  from  her  held  not  adversely 
but  in  subordination  to  the  riffhts  of  the  remain- 
dermen, and  on  the  death  of  B  the  possession  in 
law  vested  in  the  surviving  children  and  the 
personal  representatives  of  the  deceased  chil- 
dren, whether  the  personal  representatives  had 
then  been  or  were  afterwards  appointed;  and 
they  sue  in  their  own  rtffht  and  not  as  represen- 
tatives. 

*In  Elys  V.  Wynne.  22  Oratt.  224,  there  was  a  devise 
to  Sarah  Douffhtery  and  the  heirs  of  her  body,  but 
should  she  die  without  heirs,  the  land  was  to  descend 
to  the  other  heirs  of  the  testator.  Sarah  Dou^htery 
told  the  land  and  conveyed  it  with  general  warranty, 
then  died  without  havin^r  had  a  child.  In  an  action 
of  ejectment  by  the  heirs  at  law  of  the  testator 
asrainst  the  purchasers,  it  was  claimed  that  the 
action  of  the  heirs  was  barred  by  the  adversary 
possession  of  the  defendant;  that  the  adversary 
possession  commenced  from  the  time  of  the  execu- 
tion of  the  deed  from  Doucrhtery  to  the  purchasers. 
The  court  said:  *'The  deed  aforesaid  certainly 
conveys  the  land  in  absolute  fee  simple  to  the  said 
grantee,  with  covenant  of  general  warranty.  At 
the  time  of  the  conveyance,  the  grantors,  in  rlsrht  of 
the  wife,  were  seized  of  an  estate  in  fee,  defeasible 
by  the  death  of  the  wife  without  issue  living  at  her 
death.  Had  she  left  Issue  living  at  her  death,  the 
estate  in  fee  would  thenceforward  have  been 
indefeasible.  Probably,  when  the  deed  was  exe- 
cuted, it  was  expected  that  she  would  leave  issue 
living  at  her  death.  At  all  events,  the  deed,  however 
absolute  and  unconditional  on  its  face,  could  have 
no  greater  effect  than  to  Invest  the  grantee  with  the 
title  of  the  grantors,  and  it  invested  him  with  that 
title,  even  though  it  may  have  professed  to  convey 
more.    The  effect  of  the  conveyance,  as  to  the  parties 


4.  5ame—5amo— Same— Abatement. t— The  personal 
representative  of  one  of  the  children  dylng.af ter 
the  action  brought.  It  abates  as  to  him  and  can- 
not be  revived  in  the  name  of  another  personal 
represenutive,  but  must  proceed  in  the  name  of 
the  survivors  in  the  action. 

5.  Misjoinder  of  Parties— Surplusage— Case  at  Bar.t— 
One  person  being  personal  representative  of 
several  of  the  children,  he  is  but  one  plaintiff, 
and  though  one  of  his  intestates  died  after  B.  and 
he  is  described  as  the  personal  representative  of 
each  intestate,  that  Is  surplusage,  and  there  is 

no  misjoinder  of  plaintiffs. 
491       *6.  Clerical  Errors— Correction  of —Case  at  Bar.f 

—It  is  intended  to  commit  the  estate  of 
David  C  to  the  sergeant  of  L,  but  by  a  clerical 
mistake  the  name  is  written  Daniel.  After 
action  brought  by  the  sergeant  under  this  com- 
mittal, the  court,  on  his  motion,  corrects  the 
mistake  by  an  order  entered  nunc  pro  tunc.  This 
order  relates  back  to  the  first,  and  the  estate  of 
David  was  well  committed. 

This  is  an  action  of  detinue  brought  for 
the  recovery  of  slaves.  The  following  is  a 
statement  of  the  case : 

John  Clarkson  by  his  will,  dated  and 
admitted  to  probate  in  1817,  made  a  bequest 
in  the  following  words:  **I  give  and  be- 
queath to  my  well  beloved  daughter  Betsey 
Taylor  and  Major  Abram  Taylor  her  hus- 
band, Mealy  and  her  children,  by  them 
freely  to  be  possessed  and  enjoyed;  and  if 
it  so  happens  the  above  Betsey  Taylor  die 
having  no  bodily  heir,  that  she  and  Major 
Abram  Taylor  is  to  enjoy  them  during 
their  life,  but  is  not  to  remove  the  said 
negroes  out  of  this  state,  and  at  their  death 
to  be  equally  divided  among  the  rest  of  my 
children."  Abram  Taylor  died  in  the  year 
1819,  and  Betsey  Taylor  on  the  27th  day  of 
October,  1849,  without  ever  having  had  is- 
sue. The  rest  of  the  testator's  children 
living  at  the  time  of  his  death  were  James 
Clarksqp.  William  Clarkson,  Frances  Carter, 
Catharine  Jones,  Lucy  Dodd,  Mary  Bellen- 
ger,  David  Clarkson  and  Anselm  Clarkson. 
All  of  them  except  the  two  last,  David  and 

claiming  under  the  contingent  limitation  over.  Is 
precisely  the  same  as  if  the  conveyance  had  been 
expressly  subject  to  such  limitation.  Until  the 
death  of  Sarah  Dougherty,  without  Issue  living  at 
her  death,  the  heirs  at  law  of  the  testator  had  no 
right  of  action  for  the  land.  Their  ri^ht  of  action 
then  and  thereby  accrued,  and  the  act  of  limitation 
could  begin  to  operate  against  them  only  from  that 
time.  Sarah  Dougherty  and  her  assigns  held  the 
land  in  privity  with  the  title  of  those  claiming  under 
the  contingent  limitation  over,  and  could  not  hold 
adversely  against  it  during  her  life.  This  view  is 
fully  sustained  by  the  decision  of  this  court  in 
Clarkson  v.  Booth.  17  Gratt.  p.  490.  We  are,  there- 
fore, of  opinion  that  the  action  is  not  barred  by 
adversary  possession,  or  the  act  of  limitations." 

See  also,  the  principal  case  cited  in  Austin  v. 
Brown,  87  W.  Va.  680,  17  S.  E.  Rep.  209. 

t Abatement.— See  principal  case  cited  in  Rowe  v. 
Pulp  Co.,  42  W.  V a.  564,  28  S.  E.  Rep.  321. 

tOescrlptlo  Personae— Surplusage.— See  foot-note  to 
Harvey  v.  Sklpwlth,  16  Gratt.  898. 

$See  foot-note  to  Price  v.  Com.,  88  Gratt.  819. 
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Anselm,  died  before  Betsey  Taylor,  and 
David  died  before  the  institution  of  this  suit, 
but  whether  before  or  after  the  death  of  Bet- 
sey Taylor  was  a  fact  not  known  or  ascer- 
tained in  the  cause.  Anselm  was  alive  at 
the  time  of  the  institution  of  the  suit  and 
the  rendition  of  the  judgment.  At  different 
periods  in  the  lifetime  of  Betsey  Taylor  the 
following*  named  personal  representatives 
of  the  following  named  children  of  the  tes- 
tator were  duly  appointed  and  qualified   as 

such,  viz :  Nelson  C.  Clarkson  as  exec- 
492      utor    *of  James   Clarkson,    Peter   J. 

Hill  as  administrator  with  the  will 
annexed  of  Catharine  Jones,  and  James 
Smiley  as  administrator  of  William  Clark- 
son ;  and  administration  de  bonis  non  of 
the  estate  of  Mary  Bellenger,  was  duly 
committed  to  Henry  Dunnington  as  ser- 
geant of  the  corporation  of  Lynchburg, 
After  the  death  of  Betsey  Taylor  and  before 
the  institution  of  the  suit,  to  wit,  in 
August,  1854,  by  an  order  of  the  Hustings 
court  of  Lynchburg,  the  estates  of  Lucy 
Dodd  and  of  David  Clarkson  by  the  name 
of  Daniel  Clarkson,  were  committed  to  the 
hands  of  said  Dunnington,  sergeant  as 
aforesaid,  for  administration,  according  to 
law.  After  the  institution  of  the  suit,  to 
wit,  on  the  9th  of  March,  1859,  by  another 
order  of  the  same  court,  reciting  that  "it 
appearing  to  the  satisfaction  of  the  court 
that  there  was  a  clerical  error  in  ihe  order 
of  the  9th  of  August,  1854,  committing  the 
estate  of  Daniel  Clarkson  to  Henry  Dun- 
nington, the  sergeant  of  the  city  of  Lj'nch- 
burg,  when  in  fact  it  was  the  estate  of 
David  Clarkson  that  was  so  committed  to 
said  serge9.nt;  and  that  said  error  was 
wholly  clerical ;  and  said  Dunnington,  ser- 
geant as  aforesaid,  having  since  that  time 
continued  to  act  as  administrator  of  said 
David  Clarkson,  under  said  order,"  the  said 
court,  on  the  motion  of  the  said  Dunning- 
ton, corrected  the  said  error,  nunc  pro  tunc, 
by  so  amending  the  said  order  of  the  9th  of 
August,  1854,  as  to  insert  therein  the  name 
of  '*David'*  instead  of  that  of  **Daniel." 

Abram  Taylor  used  and  employed  the 
slaves  Mealy  and  her  children  as  his  own 
during  his  life,  and  Betsey  Taylor  after  his 
death  used  and  employed  them  as  her  own 
while  in  her  possession,  some  of  them  being 
sold  by  her,  and  others  being  sold  by  the 
sheriff  under  an  execution  against  her.  She 
sold  some  of  them  to  persons  who  carried 
them  to  North   Carolina.     In   1841  she  sold 

Ekltnund,  a  descendant  of  Mealy,  to 
493      the   defendant  Booth,    *but    at    what 

price  or  for  what  period,  whether  for 
her  own  life  only  or  for  the  life  of  the  slave, 
does  not  plainly  appear;  though  it  is  prob- 
able from  the  circumstances  that  the  latter 
was  the  fact.  The  defendant  remained  in 
possession  of  Bdmund  from  the  time  of  the 
sale  until  after  the  institution  of  the  ac- 
tion, and  was  still  in  possession  at  the  trial 
thereof.  On  the  27th  of  September,  1854, 
the  action  was  brought  by  Anselm  Clark- 
son, Robert  C.  Jones  executor  of  J^rances 
Carter,  Nelson  C.  Clarkson  administrator  of 
James  Clarkson,  Peter  J.  Hill  administra- 


tor of  Catharine  Jones,  James  Smiley  ad- 
ministrator of  William  Clarkson,  Henrj 
Dunnington,  sergeant  of  the  city  of  Lynch- 
burg, and  as  such  administrator  of  Lucy 
Dodd,  the  same  Henry  Dunnington,  sergeant 
as  aforesaid,  and  as  such  administrator  of 
Mary  Bellenger,  and  the  same  Henry  Dun- 
nington, sergeant  as  aforesaid,  and  as  such 
administrator  of  David  Clarkson,  against 
Moses  Booth.  The  declaration  is  in  the 
common  form  used  in  the  action  of  detinue, 
and  claims  Edmund  and  four  other  slaves 
by  name.  The  general  issue  was  joined. 
And  in  October,  1859,  after  the  action  had 
been  pending  several  years,  the  plaintiff 
Robert  C.  Jones  executor  of  Frances  Carter, 
having  died,  the  case  abated  as  to  him,  and 
then  came  on  to  be  tried  by  a  jury,  when 
a  verdict  was  rendered  for  the  plaintiffs  for 
the  slave  Edmund  •  of  the  value  of  $1,400, 
and  for  damages  for  the  detention  of  said 
slave,  assessed  at  $1,250,  and  for  the  de- 
fendant as  to  the  other  slaves  in  the  decla- 
ration mentioned.  On  the  trial  the  court 
gave  several  instructions  asked  for  by  the 
defendant  and  refused  to  give  several  asked 
for  by  the  plaintiffs ;  and  they  excepted  to 
the  opinions  of  the  court  thus  given  against 
them.  The  effect  of  these  opinions,  so  far 
as  it  is  material  to  be  stated,  is,  that  the 
right  of  action  for  the  slaves  in  controversy 
survived   to  Anselm   Clarkson,    and  was  in 

him  alone,  and  that  the  plaintiffs  could 
494      not  recover  *them  in  the  suit ;  and  also 

that  the  order  of  the  Hustings  court 
of  Lynchburg  of  the  9th  of  March,  1859, 
made  for  the  purpose  of  correcting  a  cler- 
ical error  in  the  order  of  the  same  court 
of  the  9th  of  August,  1854,  as  aforesaid, 
does  not  relate  back  so  as  to  make  Henry 
Dunnington,  as  sergeant  of  the  city  of 
Lynchburg,  the  personal  representative  of 
David  Clarkson  at  the  time  of  the  institu- 
tion of  the  suit,  which  could  not  therefore 
be  maintained  in  the  name  of  said  Dunning- 
ton as  such  representative.  After  the  ver- 
dict was  rendered,  a  motion  was  made  by 
the  defendant  to  set  it  aside  and  grant  a 
new  trial,  which  motion  the  court  sus- 
tained; and  the  plaintiffs  excepted.  .The 
facts  proved  on  the  trial  were  certified  in 
the  bill  of  exceptions,  at  the  conclusion  of 
which  it  was  assigned  as  the  reason  for 
setting  aside  the  verdict  and  granting  a  new 
trial,  that  the  court  was  of  opinion  that 
there  was  a  misjoinder  of  the  plaintiffs  in 
the  suit,  and  that  the  jury  disregarded  the 
instructions  of  the  court.  On  the  20th  of 
October,  1860,  the  case  came  on  again  to  be 
tried,  when  a  verdict  was  rendered  for  the 
defendant.  On  this  trial  the  same  instruc- 
tions were  asked  for,  and  given  and 
refused,  as  on  the  former  trial;  and  the 
plaintiffs  again  excepted.  Judgment  for 
the  defendant  having  been  given  on  the 
verdict,  and  the  plaintiffs  obtained  a  super- 
sedeas thereto  from  this  court. 

Garland,  for  the  appellants. 

There  was  no  counsel  for  the  appellee. 

MONCURE,  P.,  delivered   the  opinion  of 

the  court : 
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The  court  is  of  opinion  that  by  the  will  of 
John  Clarkson  the  slaves  Mealy  and  her 
children,  which  were  thereby  given  to  his 
dau£^hter  Betsey  Taylor  and  her  husband 
Abram  Taylor,  were  limited  at  the  death 
of  the  survivor  of  them,  to  the  rest 
of  the  testator's  children,  upon  the 
495  *contingency  of  the  death  of  his  said 
daughter  without  issue  living  at  her 
death.  Although  the  words  **and  if  it  so 
happens  that  above  Betsey  Taylor  die  hav- 
ing no  bodily  heir,"  immediately  following 
the  bequest  to  her  and  her  husband,  might, 
standing  by  themselves  and  unexplained  by 
anything  that  follows  them  in  the  will, 
import  an  indefinite  failure  of  issue,  yet 
followed  as  they  are  by  the  words  **that  she 
and  Major  Abram  Taylor  is  to  enjoy  them 
during  their  life,  but  is  not  to  remove  the 
said  negroes  out  of  this  state,  and  at  their 
death  to  be  equally  divided  among  the  rest  of 
my  children,"  an  intention  is  unmistakably 
indicated  to  confine  the  contemplated  con- 
tingency to  the  period  of  their  death,  or 
rather  that  of  the  survivor  of  them.  In  the 
event  of  the  happening  of  such  contingency, 
they  are  to  be  regarded  as  having  been 
mere  tenants  for  life,  expressly  restrained 
from  removing  the  negroes  out  of  the  state; 
and  at  the  termination  of  the  life  estate,  or, 
in  the  language  of  the  will,  **at  their  death" 
(words ,  which  are  very  significant),  the 
negroes  are  directed  to  be  equally  divided 
among  the  rest  of  the  children. 

The  court  is  further  of  opinion  that  after 
the  death  of  the  testator  and  before  the 
death  of  his  said  daughter,  the  contingent 
executory  limitation  aforesaid  to  the  rest  of 
his  children  created  such  an  interest  in  them 
as  that  the  respective  portions  of  any  of  them 
dying  during  that  period  devolved  on  their 
personal  representatives  respectively,  and 
at  the  death  of  the  said  Betsey  Taylor,  who 
survived  her  said  husbafid  and  died  without 
ever  having  had  issue,  such  of  the  rest  of 
the  testator's  children  as  were  then  living, 
and  the  personal  representatives  of  such  of 
them  as  were  then  dead,  were  tenants  in 
common  of  the  said  slaves  and  their  in- 
crease, or  such  of  them  as  were  then  in 
existence,  and  as  such  were  entitled  to  the 
possession  thereof,  and  in  such  pos- 
session, at  least  constructively,  *and 
were  entitled  to  maintain  a  joint  ac- 
tion for  any  subsequent  wrongful  detention 
or  conversion  of  the  same  or  any  part 
thereof.  1  Ix>max  on  Ex'rs,  p.  319,  marg. ; 
1  Tho.  Co.  I^it.  783;  3  Rob.  Pr.,  new  ed., 
163;  Rose's  adm'x  v.  Burgess,  10  Lteigh 
ld6,  and  especially  the  opinion  of  Stanard, 
J. ,  in  that  case.  As  tenants  in  common  of 
personal  property  must  join  in  an  action  for 
an  injury  to  such  property,  and  as  a  per- 
sonal representative  of  a  deceased  tenant  in 
common  becomes  a  tenant  in  common  with 
the  survivors,  it  follows  as  a  necessary  con- 
sequence that  he  must  join  with  them  in 
snch  an  action.  The  rule  is  different  where 
two  or  more  persons  are  jointly  entitled,  as 
parties  or  otherwise,  to  a  chose  in  action, 
and  one  of  them  dies.  There  the  remedy 
sttrvives,  though  the  right  does  not,  and  the 
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action  must  be  brought  in  the  name  of  the 
survivors  only.  This  was  long  a  mooted 
question,  and  was  at  one  time  held  other- 
wise in  England.  But  it  was  decided  in  the 
case  of  Martin  v.  Crompe,  1  Lord  Raym.  R. 
340,  that  the  action  must  be  in  the  name  of 
the  survivors  alone.  Lord  Holt  assigning 
as  a  reason  that  it  would  make  strange  con- 
fusion that  one  party  should  sue  in  his  own 
right  and  another  in  another's.  This  de- 
cision had  ever  since  been  held  in  that 
country  to  be  undoubted  law,  as  was  said 
by  Parke,  B. ,  in  Buckley  v.  Barber,  1  Eng. 
L.  &  E.  R.  506;  and  the  same  doctrine  is 
firmly  established  in  this  country.  3  Rob. 
Pr.,  new  ed.,  p.  164,  and  authorities  cited. 
There  is  this  difference,  then,  in  regard  to 
the  proper  persons  to  be  made  plaintiffs  in 
an  action  for  the  wrongful  detention  or 
conversion  of  personal  property  held  bj' 
tenants  in  common,  between  a  case  in  which 
the  death  of  one  of  them  occurs  before,  and 
a  case  in  which  such  death  occurs  after,  the 
wrongful  act;  that  in  the  former  case  the 
action   for  such   act  must  be    brought   in 

the  joint  names  of  the  survivors  and 
497      the  personal   representative  of    *the 

deceased  tenant  in  common,  while  in 
the  latter  it  must  be  brought  in  the  names 
of  the  survivors  only ;  and  where  it  is  prop- 
erly brought  in  the  joint  names  of  the  sur- 
vivors and  the  personal  representative'  of 
the  deceased  tenant,  and  one  of  them  dies 
pending  the  action,  whether  he  be  such 
personal  representative  or  one  of  the  sur- 
vivors, it  abates  as  to  him  and  proceeds  in 
the  names  of  the  surviving  plaintiffs  only ; 
so  that  if  the  person  dying  be  such  personal 
representative,  the  action  is  not  to  be  re- 
vived in  the  name  of  an  administrator  de 
bonis  non  of  the  deceased  tenant  in  com- 
mon. In  fact,  there  is  no  difference  in  the 
rights  in  which  the  plaintiffs  sue  where  one 
of  them  is  a  personal  representative  .  of  a 
deceased  tenant  in  common  and  the  others 
are  the  surviving  tenant.  All  of  them  sue 
in  suo  jure,  though  the  description  of  per- 
sonal representative  of  a  decedent  be  added 
to  the  name  of  one  of  them.  Such  matter 
of  description  is  unnecessary  but  harmless, 
and  may  be  treated  as  surplusage.  2  Lom. 
on  Ex'rs,  371,  marg. ;  3  Rob.  Pr.,  new 
ed.,  518;  Rose's  adm'x  v.  Burgess,  supra; 
Harvey  v.  Skipwith,  Ac,  16  Gratt.  393. 
Persons  cannot  join  as  plaintiffs  in .  an 
action  at  law  in  different  rights — the  op.e  as 
a  personal  representative  and  the  other  in 
his  own  right — for  the  reason  assigned  by 
Lord  Holt  as  before  mentioned,  **that  it 
would  make  strange  confusion"  to  do  so. 
A  personal  representative  of  a  deceased 
tenant  in  common  must  have  possession  of 
the  subject  held  in  common,  actual  or  con- 
structive, when  the  wrong  is  done  for  which 
the  action  is  brought,  to  entitle  him  to 
join  with  the  surviving  tenants  in  common 
as  plaintiffs  in  the  action.  Title  and  pos- 
session make  them  tenants  in  common,  and 
entitle  them  to  maintain  the  joint  action 
suo  jure,  even  though  one  of  them  becomes 
entitled  by  being  a  personal  representative, 
while    the     others    are    entitled    in    their 
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498  own  right.     The  ^possession  of   one 
tenant  in   common   is  the   possession 

of  all    who  may  be   entitled  as   co-tenants 
with  him. 

It  is  a  rule  of  law  that  the  property  of 
jpersonal  chattels  draws  to  it  the  possession, 
unless  they  be  in  the  actual  adversary  pos- 
session of  another.  1  Lom.  on  Bx'rs,  314, 
marg.  A  personal  representative  may,  at 
his  election,  sue  as  such,  or  in  his  own 
right  (of  course,  in  the  latter  case,  for  the 
benefit  of  the  estate  he  represents),  for  an 
injury  to  the  goods  of  the  deceased  after 
his  death,  unless  such  representative  be  ten- 
ant in  common  of  those  goods  with  another, 
in  which  case,  we  have  seen,  they  must 
jointly  sue  in  their  own  right.  A  personal 
representative  being  considered  in  law  as 
the  owner  of  the  goods  of  the  deceased  from 
the  time  of  his  death,  may  declare  upon 
this  constructive  possession,  though  he  may 
never  have  had  actual  possession  before  the 
tort  committed;  nor  will  it  make  any  differ- 
ence whether  the  injury  was  done  before 
probate  or  administration  granted,  for  they 
relate  back  to  the  death  of  the  deceased. 
Ibid. 

The  court  is  further  of  opinion  that  the 
possession  of  the  said  slaves  or  any  of  them 
by  the  said  Betsey  Taylor  during  her  life 
was  not  adverse  to,  but  consistent  with  the 
title  of  the  rest  of  the'  testator's  children, 
and  that  the  sale  by  her  of  a  portion  of  the 
said  slaves  to  the  defendant  Moses  Booth, 
even  if  intended  to  pass  the  absolute  estate, 
operated  to  pass  the  life  estate  only  of  the 
said  Betsey  Taylor  in  the  same,  and  was 
null  and  void  for  any  other  or  further  pur- 
pose. And  the  said  Moses  Booth,  after  the 
said  sale  and  until  and  at  the  time  of  the 
death  of  the  said  Betsey  Taylor,  continued 
to  hold  the  slaves  sold  to  him  as  aforesaid 
consistently  with,  and  not  adversely  to  the 
right  and  title  of  the  rest  of  the  children ; 
and  such  of  the  said  children  as  were  alive 
at  her  death  and  the  personal  representa- 
tives of  such  of  them  as  were  then  dead 
(though  some  of  the  said  representa- 

499  tives  *may  not  have    been   appointed 
or  qualified  until  after  that   time),  eo 

instanti  became  entitled  to  the  possession  of 
the  said  slaves,  and  by  construction  of  law 
was  in  the  possession  thereof  as  tenants  in 
common.  1  Rob.  Pr.,  new  ed.,  508-510,  and 
cases  cited.  As  was  said  by  this  court  in 
Henry  v.  Graves,  16  Gratt.  244,  254-5,  the  par- 
ticular estate  and  remainder  made  together 
but  one  absolute  estate  in  the  slaves.  The 
assent  to  the  legacy  of  the  particular  estate 
enured  to  the  benefit  of  the  remaindermen, 
who,  though  not  in  actual  possession  of  the 
remainder  during  the  existence  of  the  par- 
ticular estate,  yet  had  all  the  possession  of 
which  a  remainder  is  susceptible.  The 
remainder  was  not  a  mere  chose  in  action, 
but  at  most  a  quasi  chose  in  action.  No 
action  was  necessary  to  reduce  it  into  pos- 
session, but  at  the  termination  of  the  life 
estate  it  would  fall  to  the  possession  of  the 
remaindermen  by  operation  of  law.  * '  To  be 
sure  if  the  life  tenant,  or  the  assignee  of 
the    life   tenant  (who   by   the   assignment 


becomes  a  tenant  per  auter  vie),  holds, 
uses  and  enjoys  the  property  as  his  own 
after  the  termination  of  the  life  estate,  such 
possession  becomes  adverse  to  the  remain- 
dermen and  is  a  wrongful  conversion  of  their 
property  to  his  use,  from  the  time  of  which 
conversion  the  act  of  limitations  will 
begin  to  run  against  them;  as  was  held  bj 
this  court  in  Layne  v.  Norris's  adm'r,  16 
Gratt.  236.  But  there  must  be  an  instant 
of  time,  if  not  in  fact,  at  least  in  contem- 
plation of  law,  between  the  termination  of 
the  life  estate  and  such  subsequent  wrong- 
ful conversion  of  the  property  by  the  life 
tenant,  and  that  instant  of  time  is  sufficient 
to  make  the  conversion  a  violation  and  in- 
vasion as  well  of  the  possession  as  the 
property  of  the  remaindermen.  Until  the 
termination  of  the  life  estate  the  life  ten- 
ant cannot  hold  adversely  to  the  remainder- 
men, but  must  hold  in  subordination  to 
their  title.  When  the  life  estate  terminates 
the  title  and  right  of  possession  are  united 
in  them,  and  though  they  have 
500  *not  actual,  yet  they  have  construct- 
ive possession  of  the  property.  The 
law  does  not,  because  it  cannot,  operate  an 
actual  transfer  of  the  property  from  the 
hands  of  the  life  tenant,  where  it  is  neces- 
sarily found  at  the  termination  of  the  life 
estate,  to  the  hands  of  the  remaindermen, 
but  it  makes  his  possession  their  possession, 
until  he  wrongfully  detains  or  converts  the 
property ;  which  act,  as  before  stated,  is  an 
invasion  of  their  possession  as  well  as  of 
their  property.  The  law  will  not  presume 
that  they  intend  such  a  wrong  until  it  is 
actually  perpetrated,  and  when  it  is  perpe- 
trated it  will  not  relate  back  to  the  termina- 
tion of  the  life  estate,  so  as  to  displace  the 
intermediate  constructive  possession  of  the 
remaindermen,  which  was  incident  and 
adhered  to  their  title.  This  is  perfectly 
consistent  with  the  decision  of  this  court  in 
1/ayne  v.  Norris's  adm'r,  supra,  as  will 
plainly  appear  by  referring  to  the  reasons 
on  which  that  decision  was  founded. 

The  court  is  further  of  opinion  that  the 
testator's  children,  James  Clarkson,  Wil- 
liam Clarkson,  Frances  Carter,  Catharine 
Jones,  Lucy  Dodd  and  Mary  Bellenger, 
having  died  before  the  said  Betsey  Taylor, 
their  personal  representatives  were  tenants 
in  common  of  the  said  slaves,  or  snch  of 
them  as  were  in  existence  when  the  life 
estate  fell  in,  with  the  testator's  son  Anselm 
Clarkson  who  survived  the  said  Betsey 
Taylor,  and  were  properly  joined  with  him 
as  plaintiffs  in  this  action.  Whether  the 
personal  representative  of  the  testator's  soo 
David  Clarkson  was  also  one  of  the  tenants 
in  common  at  that  time  and  was  properly 
joined  as  one  of  the  plaintiffs  in  the  action, 
depends  upon  whether  he  also  died  before 
the  said  Betsey  Taylor ;  a  fact  which  is  rep- 
resented in  the  record  as  being  unknown. 
But  if  it  be  necessary  to  support  the  action, 
it  ought  to  be  presumed  that  he  died  before 
her. 

The  court  is  further  of  opinion  that  the 
insertion  of  the  name  ^'Daniel"  instead  of 
that  of  ** David,"  in  the  order  of  the   Has- 
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ting's  court   of   I^jnchburg  of  the  9th 

501  August,  *1854,  was  a  mere  clerical 
error,  which  the  said  court  at  a  sub- 
sequent term  had  a  right  to  correct  nunc 
pro  tunc,  and  did  so  correct  by  the  order  of 
March  9th,  1859;  and  that  by  the  former 
order  thus  corrected  the  estate  of  said  David 
Clarkson  was  duly  committed  to  the  hands 
of  Henry  Dunnington,  sergeant  of  the  city 
of  Ivynchburg,  for  administration  as  of  the 
said  9th  of  August,  1854. 

But  the  court  is  further  of  opinion  that 
even  if  David  Clarkson  in  fact  died  after 
the  said  Betsey  Taylor,  or  if  Henry  Dun- 
nington were  not  the  legal  representative 
of  said  David  Clarkson,  neither  of  these 
facts,  nor  both  of  them  together,  would 
affect  the  right  of  the  plaintiifs  to  maintain 
this  action,  inasmuch  as  the  same  Henry 
Dunnington  is  named  as  a  plaintiff  by  the 
description  of  ** sergeant  of  the  city  of 
Irynchburg  and  as  such  administrator  of 
Lucy  Dodd,"  and  of  **  sergeant  as  afore- 
said and  as  such  administrator  of  Mary 
Bellenger,"  as  well  as  by  the'description  of 
* 'sergeant  as  aforesaid  and  as  such  admin- 
istrator of  David  Clarkson,"  all  of  which  is 
mere  description  of  the  person  and  may  be 
stricken  out  as  surplusage ;  the  said  Henry 
Dunnington  being  but  one  plaintiff,  suing 
in  his  own  name  and  right  by  the  descrip- 
tions aforesaid. 

The  court  is  further  of  opinion  that  the 
plaintiff  Robert  C.  Jones,  executor  of 
Frances  Carter,  having  died  pending  the 
action,  it  was  properly  abated  as  to  him, 
and  further  proceeded  with  in  the  name  of 
the  other  plaintiffs. 

And  the  court  is  therefore  of  opinion  that 
the  Circuit  court  erred  in  such  and  so  much 
of  its  rulings  as  are  contrary  to  the  fore- 
going opinion,  and  especially  in  setting 
aside  the  first  verdict  of  the  jury  and  grant- 
ing a  new  trial,  instead  of  rendering  a  iinal 
judgment  for  the  plaintiffs  upon  said  ver- 
dict. 

Therefore  it  is  considered  that  the 
said  judgment  of  the  Circuit  court  be  re- 
versed and    annulled,    and    that    the 

502  •plaintiffs    recover    against    the    de- 
fendant their  costs  by  them  expended 

in  the  prosecution  of  their  writ  of  superse- 
deas aforesaid  here.  And  this  court  pro- 
ceeding to  give  such  judgment  as  the  said 
Circuit  court  ought  to  have  given,  it  is 
further  considered  that  all  the  proceedings 
in  the  action  subsequent  to  the  said  first 
verdict  of  the  jury  be  set  aside  and  annulled, 
and  that  the  plaintiffs  recover  against  the 
defendant  the  negro  slave  Edmund  in  the 
said  verdict  mentioned,  of  the  value  therein 
mentioned,  if  he  may  he  had ;  but  if  not, 
then  the  value  aforesaid,  together  with  his 
damages  assessed  by  the  jury  in  their  said 
verdict,  and  their  costs  by  them  about  their 
suit  in  the  said  Circuit  court  expended. 
But  this  judgment  is  to  be  without  preju- 
dice to  any  question  which  may  arise  in 
regard  to  the  liability  of  the  defendant  for 
the  alternative  value  of  the  said  slave :  this 
court  only  intending  to  give  such  judgment 
as  the  Circuit  court  ought  to  have  given  in 


the  condition  in  which  the  case  was  when 
the  judgment  of  that  court  was  rendered, 
without  deciding  whether  the  said  liability 
of  the  defendant  is  affected,  and  if  so,  to 
what  extent,  by  the  provision  of  the  con- 
stitution in  regard  to  the  abolition  of 
slavery,  or  by  anything  else  which  has 
transpired  since  the  rendition  of  the  said 
judgment — it  being  considered  premature  by 
the  court  to  decide  that  question  now,  when 
the  parties  have  not  been  heard  upon  it,  and 
facts  which  may  materially  affect  it  have 
not  been  brought  into  the  record.  If  the 
defendant  shall  be  advised  to  raise  the 
question  in  the  Circuit  court,  he  will  have 
an  opportunity  to  do  so  (notwithstanding 
this  judgment),  by  motion  to  quash  any 
execution  which  may  be  issued  upon  the 
said  judgment,  as  to  the  said  slave  or  his 
alternative  value,  or  otherwise,  as  he  may 
be  advised.  Which  is  ordered  to  be  certified 
to  the  said  Circuit  court. 

Judgment  reversed. 


503        *Penn  &  als.  v.  Whitehead  &  als. 

June  ^erzn,  1867,  Richmond. 
[94  Am.  Dec.  478.] 

I.  Married  Women  —  Separate  Bstrnte  —  Bngmginz  In 
BiulneM— Rlirht  to  Proflte.*— A  married  woman 
may  ensraffe  in  trade  on  her  separate  account,  and 
enter  Into  partnership  for  that  purpose,  by  the  con- 
sent of  her  husband  ;  and  she  will  be  entitled  to 
the  profits  of  the  trade  a^rainst  her  husband,  even 
thouffh  his  agreement  be  merely  voluntary  ;  and 
affainsthis  creditors,  at  least  to  some  extent.  If 
the  atrreement  be  founded  on  valuable  considera- 
tion paid  by  or  for  the  wife. 

3.  Seme— Seme— Same— Same.— A  married  woman 
havinff  a  separate  estate,  may  ensraffe  In  trade 
with  the  consent  of  her  hushand.  and  may  to  the 
extent  of  her  power  over  it,  subject  her  estate  to 
the  payment  of  the  debts :  and  she  will  be  entitled 
to  the  profits  of  the  trade  as  arainst  her  husband 
and  his  creditors,  to  the  extent,  at  least,  to  which 
such  profits  may  not  .be  due  to  the  labor,  skill, 
capital  or  credit  furnished  by  her  husband. 

3.  Same-Same— Same— 5ame.- Where  the  husband 
furnishes  all  or  a  portion  of  the  labor  and  skill  or 
a  portion  of  the  capital  and  credit  used  in  carry- 
ing on  the  business,  the  wife  will  be  entitled  even 
as  asralnst  his  creditors,  to  such  portion  of  the 
profits  as  will  compensate  her  for  what  she  has 
contributed  to  the  business  either  in  the  shape  of 
capital  or  credit  To  the  extent  to  which  a  just  ap- 
portionment can,  it  will  be  made. 

4.  Same— Same— Alienation. t— If  the  power  to  dispose 
of  or  charfire  the  wife's  separate  estate  Is  not  de- 

*Marrled  Women— Separate  Estate— En^afflng:  In 
Business— Rli:ht  to  Profits.— The  principal  case  is 
cited  in  the  foUowiufir  cases:  Atwood  ▼.  Dolan,  34 
W.  Va.  681,  12  S.  E.  Rep.  094;  Stewart  v.  Stout  88  W. 
Va.  483,  18  S.  E.  Rep.  728;  Carey  v.  Burruss,  20  W.  Va. 
579;  Jones  v.  Reld.  12  W.  Va.  865,  and  cases  cited; 
Trapnell  v.  Conklyn.  87  W.  Va.  252, 16  S.  E.  Rep.  W3. 

Tn  Campbell  v.  Bowles.  80  Qratt  668.  the  principal 
case  is  distinfiruished.  See  also,  Alsop  v.  Catlett  97 
Va.  809,  34  S.  E.  Rep.  48,  where  the  principal  case  is 
cited. 

tSame— Same— Alienation.— In  the  foot-note  to  Dar- 
nall  v.  Smith,  26  Gratt  878,  it  is  said :  "The  cases  on 
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nied  el  titer  expressly  or  by  Implication,  she  has 
the  power  as  an  Incident  to  tlie  separate  estate. 

5.  Same— Same— Life  Interest— Rlffht  to  Charge.— Prop- 
erty is  conveyed  to  a  trustee,  on  a  consideration 
flowlngr  from  the  wife,  for  her  separate  use  for 
life,  to  remain  in  her  possession  for  the  support 
of  herself  and  her  Issue  and  family,  and  for  no 
other  purpose;  and  with  power  to  dispose  of  it 
by  will  amonfiT  her  family.  She  has  the  power  to 
charfife  her  life  estate  with  payment  of  the  debts 
of  the  business  in  which  she  has  enarafired. 

504    *6.  Same— Same— Debts  Paid  Oat  off  Profits.— in 

such  a  case  the  wife  is  entitled  to  have  the 
debts  of  the  business  paid  out  of  the  assets  In  ex- 
oneration of  her  separate  life  estate. 

7.  Same— Same-Bnffagrinff  In  BusineAs— Liability  of 
Stock  for  Debts.— A  wife  belnsr  without  any  ade- 
quate means  of  support  for  herself  and  family, 
and  her  husband  belnsr  insolvent,  she,  with  his 
consent  and  for  the  purpose  of  obtaining  a  sup- 
port, enffag-ed  in  a  mercantile  business  for  her 
separate  use  by  the  aid  of  her  friends  In  loan- 
ing her  money  or  selling  her  firoods  on  the 
credit  of  the  business.  Her  stock  in  trade  will  be 
liable  for  the  payment  of  her  debts  thus  con- 
tracted, and  so  liable  preferably  to  the  proper 
debts  of  her  husband  ;  even  though  the  necessary 
labor  and  skill  employed  in  conducting  the  busi- 
ness was  furnished  by  him  and  his  minor  sons. 

8.  Same— Claim  of  Husband  for  Servicea— Priority  of 
Creditors.— In  such  a  case  any  claim  which  the 
husband  may  have  for  the  services  of  himself  and 
his  minor  sons,  will  be  subordinate  to  the  claims 
of  the  creditors  of  the  concern  to  priority  of  pay- 
ment out  of  the  assets. 

9.  Infant  Partners— Release  of  Services.— An  infant 
may  be  a  partner,  and  his  father  thousrh  indebted 
and  insolvent,  may  release  to  his  son  all  claim  to 


this  subject  have  been  collected  in  annotations  to 
Leake  v.  Benson,  29  Gratt  153;  Qarland  v.  Pamplln, 
82  Oratt  805;  Irvine  v.  Greever,  82  GratL  411;  Justls 
V.  English,  80  Gratt  566;  Ropp  v.  Minor,  S3  Gratt  97: 
Frank  v.  Lilienfeld,  33  Gratt  377.  These  cases  with 
their  notes  are  practically  exhaustive  of  the  law  in 
VirfiTlnia  on  this  still  imporunt  subject"  See  also, 
the  following  cases  citinr  the  principal  case:  Patton 
V.  Merchants'  Bank  of  Charleston,  12  W.  Va.  606; 
Haymond  v.  Jones,  83  Gratt  338;  Radford  v.  Car  wile, 
18  W.  Va.  664;  Mauzy  v.  Mauzy,  79  Va.  539;  Dulin  v. 
McCaw,  39  W.  Va.  724,  20  S.  E.  Rep.  683. 

In  Walke  v.  Moore,  95  Va.  733,  80  S.  E.  Rep.  374, 
where  there  was  a  conveyance  to  a  trustee  for  a 
woman  and  her  children,  the  court  said:  "The  first 
question  to  be  considered  is  whether  the  children  of 
Virginia  Baufirhan  took  under  the  trust  a  joint  estate 
with  her  in  the  land,  or  whether  she  took  an  equita- 
ble estate  in  fee  to  the  exclusion  of  the  children.  Its 
determination  is  not  wholly  free  from  doubt  or 
difficulty,  but  it  is  not  perceived  how  the  case  can  be 
reasonably  distinguished  from  that  class  of  cases 
headed  by  Wallace  v.  Dold,  8  Leifirh  256,  and  followed 
by  Stinson  v.  Day,  1  Rob.  435;  Penn  v.  Whitehead, 
17  Gratt  503;  Leake  v.  Benson,  29  Gratt  153;  Bain  & 
Bro.  V.  BufiE,  76  Va.  371;  Mauzy  v.  Mauzy,  79  Va.  537; 
Waller  v.  CaUett  83  Va.  200,  2  S.  E.  Rep.  280;  SUce  v. 
Bumflrardner,  89  Va.  418,  16  S.  £.  Rep.  252;  and  Nye  v. 
Lovitt  92  Va.  710,  24  S.  E.  Rep.  346."  See  also.  Rich- 
ardson V.  See  vers,  84  Va.  270,  4  S.  E.  Rep.  712,  citiner 
the  principal  case. 

In  Rixey  v.  Deitrlck,  85  Va-  44,  6  S.  E.  Rep.  615,  the 
principal  case  is  distincniished. 


his  services  ;  and  the  consent  of  the  father  to  the 
son's  becomin^r  a  partner  is  a  release  of  his  serr- 
.  Ices. 

10.  Married  Women— En^aglni:  In  Business— Services  of 
Insolvent  Husband.— A  business  in  which  the  \i?ife 
Is  encraired  with  the  consent  of  the  husband,  is 
carried  on  by  the  labor  and  skill  of  her  husband 
and  his  minor  sons  ;  and  he  is  Indebted  and  insol- 
vent The  profits  of  the  business  after  paying  off 
its  debts  and  expenses,  are  liable  to  the  creditors 
of  the  husband. 

11.  Same— 5ame— Expenses.- The  expenses  of  the  sap- 
port  of  the  husband  and  his  wife  and  family  are  a 
part  of  the  necessary  expenses  of  the  business, 
without  which  there  could  be  no  profits. 

This  case  was  before  this  court  in  1855, 
and  is  reported  in  12  Grattan  74.  The 
pleadings  and  interlocutory  decree  from 
which  the  appeal  was  taken  are  stated  in 
that  report.  After  the  cause  went  back 
to  the  Circuit  court  Beverly  Harg-rove  and 
others  filed  their  bill  in  the  same  court, 
against  the  defendants  in  the  first  case, 
claiming  to  be  creditors  of  Floyd  Lt.  White- 
head, and  seeking  to  subject  the  same  fund 

to  the  payment  of  their  debts.  And 
505      *they  charge  that  the  said   concerns 

were  conducted  without  making  public 
the  names  of  the  parties  and  principals,  as 
required  by  the  13th  section  of  ch.  146  of  the 
Code  of  Virginia.  The  defendants  an- 
swered, referring  to  the  first  suit  and  ask- 
ing that  the  two  might  be  united,  and 
asking  that  their  answers  in  the  said  first 
suit  may  be  taken  as  their  answers  in  this. 
A  number  of  the  creditors  of  Floyd  L. 
Whitehead,  agent,  and  Floyd  L.  Whit^ead, 
agent,  &  Son,  filed  their  petition  in  the 
cause  setting  up  their  claims,  and  alleging 
that  they  knew  that  Floyd  L.  Whitehead 
was  insolvent,  and  that  they  would  not  have 
trusted  him  upon  his  own  responsibility,  but 
that  their  debts  were  contracted  on  the  faith 
and  credit  of  said  firms.  They  were  unaware 
of  any  fraud  on  the  part  of  Whitehead,  if 
there  was  any,  which  they  do  not  believe, 
and  certainly  there  was  none  on  their  own 
part. 

It  appears  that  Floyd  I^.  Whitehead, 
failed  in  business  in  1842,  when  he  con- 
veyed his  property  to  trustees  for  the  pay- 
ment of  debts;  and  at  the  same  time,  in 
consideration  of  Mrs.  Whitehead's  joining 
in  the  conveyance  of  his  real  estate,  he 
conveyed  to  Charles  Williams,  the  brother 
of  Mrs.  Whitehead,  some  slaves  and 
other  personal  property,  in  trust  for  her 
separate  use  during  her  life,  to  remain  in 
her  possession  for  the  support  and  main- 
tenance of  herself  and  her  issue  and  family, 
and  for  no  other  purpose  whatever :  but  that 
the  trustee  might,  with  her  consent,  dispose 
of  any  part  of  the  property  and  invest  it  in 
other  property,  in  trust  for  Whitehead ;  and 
after  her  death  to  her  children,  and  if  none 
to  her  heirs:  provided,  however,  that  she 
should  have  the  power  to  convey  the  same 
or  any  part  thereof  by  will  to  such  person 
or  persons  as  she  should  choose,  but  not  out 
of  her  own  or  her  husband's  family. 
At    the    time      this     deed     was     made, 
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506  Floyd  "L.  Whitehead  *was  and  con- 
tinues to  be  wholly  and  notoriously 
insolvent,  and  besides  himself  and  Mrs. 
Whitehead,  his  family  consisted  of  four 
children  by  a  former  wife  and  three  by  the 
present,  all  of  whom  were  minors ;  and  the 
only  property  for  the  support  of  that  family 
was  that  conveyed  as  herein  stated,  amount- 
ing* in  value  to  little  more  than  one  thou- 
sand dollars,  and  a  few  slaves  lent  to  Mrs. 
Whitehead  by  her  father.  This  not  being" 
sufficient  for  their  support,  on  the  Ist  of 
April,  1846,  Floyd  L#.  Whitehead,  as  agent 
of  Williams,  trustee  of  Mrs.  Whitehead,  pur- 
chased of  H.  W.  Heath  A  Co.  their  stock  of 
goods,  amounting  to  $1,263.83,  for  which 
he  executed  bonds  payable  in  one,  two  and 
three  years.  These  bonds  were  signed  by 
him  as  agent  for  C.  Williams,  trustee  of 
Maria  P.  Whitehead,  and  also  by  Whitehead 
individually.  On  the  same  day  of  April 
Mrs.  Whitehead  executed  a  paper  under 
seal,  by  which  she  pledged  her  trust  prop- 
erty for  the  payment  of  the  debt  to  Heath. 
And  this  paper,  with  an  endorsement  upon 
it  by  Floyd  L.  Whitehead  approving  the 
same^  was  duly  acknowledged  before  two 
justices  of  the  peace,  and  admitted  to  record 
in  the  clerk's  office  of  the  County  court  of 
Nelson  county.  Soon  after  this  purchase, 
viz :  the  26th  of  April,  the  trustee  Williams, 
livings  in  the  county  of  Botetourt,  the 
County  court  of  Nelson,  at  the  instance  of 
Mrs.  Whitehead  and  with  his  consent,  re- 
moved him,  and  appointed  Floyd  L.  White- 
head in  his  place. 

On  the  28th  of  March  previous.  Heath 
leased  to  Whitehead,  as  agent  of  Mrs. 
Whitehead,  his  storehouse  and  lot,  called 
Fleetwood,  where  Heath  &  Co.  had  been 
doing*  business,  for  three  years,  at  an  an- 
nual rent  of  one  hundred  and  sixty-five 
dollars.  At  this  place  Floyd  L.  Whitehead, 
as  ag-ent  of  Mrs.  Whitehead,  carried  on 
business  as  a  merchant  until  1850,  assisted 
by  his  two  sons,  Alexander  and  Kincaid, 
both  of  whom  were  minors.  In 
507  *1850  Alexander  was  admitted  as  a 
partner  in  the  concern,  he  being 
then  nineteen  years  old,  and  the  business 
was  carried  on  under  the  name  of  Floyd  L. 
Whitehead,  agent,  &  Son,  until  1852,  when 
it  was  closed.  In  January,  1853,  Penn  filed 
his  bill. 

When  the  cause  went  back  from  this 
court,  a  decree  was  made  in  May,  1855,  di- 
recting* a  commissioner  to  take  various 
accounts,  and  among  them,  1st.  An  ac- 
count of  the  debts  of  the  plaintiffs;  2d.  An 
account  of  all  the  debts  due  and  owing  by 
the  two  concerns  of  F.  L.  Whitehead,  agent, 
and  F.  L.  Whitehead,  agent,  &  Son ;  3d. 
An  account  of  the  assets  of  each  of  the  said 
concerns;  and,  4th.  An  account  of  the 
profits  of  said  concerns ;  and  showing  how 
much  of  said  profits  is  the  fruits  of  the 
labor  and  skill  of  F.  "L,  Whitehead  and  his 
minor  sons;  and  apportioning  the  profits  of 
the  last  concern,  one- third  to  Alexander  R. 
Whitehead  and  two-thirds  to  M.  P.  White- 
head's trustee  or  agent. 
In    September,    1859.    the    commissioner 


made  his  report.  He  stated  the  plaintiffs' 
debts  at  $11,366.27 ;  the  debts  due  and  owing 
by  F.  L/.  Whitehead,  agent,  which  had  been 
presented,  amounted  to  $6,415.38,  beside  a 
number  appearing  on  the  books  whose 
claims  were  not  filed ;  the  debts  owing  by 
F.  Iv.  Whitehead,  agent,  &  Son,  which  had 
been  presented,  amounted  to  $12,374.32, 
beside  a  number  appearing  on  their  books 
which  had  not  been  filed.  There  had  been 
collected  by  the  receiver,  of  the  assets  of 
the  first  concern,  $3,332.22,  and  of  the  sec- 
ond concern  $1,600.29;  and  there  were  debts 
due  to  the  first,  reported  good,  $8,042.15, 
and  doubtful,  $2,152.35;  and  of  the  second, 
reported  good,  $9,770.54,  and  doubtful, 
$1,525.03.  The  whole  assets  of  the  first 
concern  was  reported  at  $13,943.62,  and  of 
the  second  at  $11,688.60.  The  apparent 
profits  of  the  first  concern  was  reported  at 
$7,558.24,    to     be    increased    possibly 

508  from     *doubtf ul    or  bad    debts ;    the 
apparent  loss  of  the   second,    $685.72, 

to  be  diminished  from  doubtful  debts.  ][t 
appears  that  F.  L.  Whitehead  was  debtor 
on  the  books  of  the  first  concern  to  the 
amount  of  $2,076.28  of  principal,  and  on  the 
second  to  $1,082.48;  and  these  debts  were 
included  in  the  commissioner's  report  of 
assets. 

The  cause  came  on  again  to  be  heard  on 
the  10th  day  of  May,  1860,  when  the  court 
held,  1st.  That  the  creditors  of  the  concern 
of  F.  h.  Whitehead,  agent,  and  F.  L. 
Whitehead,  agent,  &  Son,  were  entitled  to 
full  satisfaction  out  of  the  assets  of  said 
concerns.  2d.  That  the  plaintifl^s  in  the 
order  in  which  they  obtained  their  liens 
upon  the  residue,  if  any  there  shall  be,  will 
be  entitled  to  such  residue.  3d.  That 
whether  or  not  the  creditors  of  the  latter 
concern,  in  case  they  are  not  paid  out  of 
the  assests,  shall  be  allowed  to  go  upon  any 
surplus  profits  of  the  first,  after  its  debts 
are  paid,  would  not  then  be  passed  upon. 
And  the  court  then  proceeded  to  decree 
the  payment  of  a  dividend  to  the  creditors 
of  the  first  concern  of  fifty  per  cent.,  and 
of  the  second  concern  of  twenty  per  cent., 
to  be  paid  out  of  the  fund  in  the  hands  of 
the  receiver  of  the  court.  And  thereupon 
Thomas  L.  Penn  and  Fitzpatrick's  repre- 
sentatives, two  of  the  plaintiffs,  applied  to 
this  court  for  an  appeal  from  the  decree; 
which  was  allowed. 

Tucker,  for  the  appellants. 
Green,  for  the  appellees. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court : 

When  Floyd  L/.  Whitehead  commenced 
his  mercantile  business  as  agent  of  his  wife 
Maria  P.  Whitehead  in  March  or  April, 
1846,  he  was  insolvent,  having  a  short  time 
before  taken  the  oath  of  an  insolvent  debtor. 
He   had   a    large  family,   consisting, 

509  besides  himself  and  his  *wife,   of  six 
children ;    three    of   whom  were   by  a 

former  marriage,  and  all  of  whom  were 
under  age,  some  of  them  being  of  very 
tender  years.  The  family  had  no  means  of 
subsistence  but  what  could  be  derived  from 
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a  small  separate  estate,  which  had  been 
settled  on  the  wife  by  her  husband,  in  con- 
sideration of  her  relinquishing  her  contin- 
gent right  of  dower  in  certain  real  estate 
conveyed  by  him  to  others,  and  from  the 
use  of  a  few  slaves  loaned  to  her  by  her 
father.  These  means  being  wholly  inade- 
quate for  the  purpose,  it  seems  to  have  been 
determined  by  the  husband  and  wife  to 
endeavor  to  supply  the  deficiency  by  her 
engaging  in  a  mercantile  business  on  the 
credit  of  her  separate  estate,  to  be  carried 
on  by  him  as  her  agent.  And  accordingly, 
H.  W.  Heath,  who  had  been  doing  business 
as  a  merchant  on  his  lot  of  land  called 
Fleetwood  in  the  county  of  Nelson,  being 
about,  or  anxious,  to  close  his  business, 
leased  to  her,  or  her  husband  as  her  agent, 
the  said  lot  of  land  for  three  years,  at  the  an- 
nual rent  of  $165,  and  sold  to  her,  or  her  said 
agent  for  her,  his  stock  of  goods  remaining 
on  hand,  amounting,  per  invoice,  to 
$1,263.83,  on  a  credit  of  six,  twelve  and 
eighteen  months;  the  invoice  being  made 
out  in  the  name  of  her  brother  Charles  Wil- 
liams, trustee  in  the  deed  of  settlement ;  and 
the  lease  for  the  lot,  and  the  bonds  for  the 
purchase  money  of  the  goods,  being  exe- 
cuted by  her  husband  as  her  agent,  and  the 
bonds  also,  it  seems,  by  him  as  her  surety. 
About  the  same  time,  to  wit,  on  the  1st  of 
April,  1846,  she  executed  a  deed  declaring 
that  the  said  arrangement  was  made  with 
her  consent,  and  pledging  her  separate 
estate  to  secure  the  payment  of  the  money 
due  to  Heath ;  which  deed  was  also  executed 
by  her  husband,  and  was  acknowledged  by 
both  of  them  and  duly  recorded.  Shortly 
after  the  business  was  commenced,  to  wit, 
on  the  26th  of  May,  1846,  her  husband  was 
appointed  trustee  instead  of  her  brother,  by 

a  decree  of  the  County  court  of 
510      *Nelson,  in  a   friendly    suit  brought 

for  that  purpose.  The  business  was 
carried  on  by  her  husband  as  her  agent  for 
four  years  and  five  or  six  months ;  at  the 
expiration  of  which  time  she  entered  into 
partnership  with  Alexander  R.  Whitehead 
the  oldest  son  of  her  husband,  then  about 
nineteen  years  of  age ;  and  thenceforward 
the  business  was  conducted  in  the  name  of 
Floyd  L,.  Whitehead,  agent,  &  Son,  and  was 
continued  about  two  years  longer,  until 
some  time  in  the  fall  of  1852,  when  it  was 
closed.  No  service  was  rendered  by  the  wife 
in  carrying  on  the  business,  which  was 
conducted  almost  exclusively  by  her  hus- 
band and  his  two  oldest  sons,  Alexander 
and  Kincaid,  both  of  whom  were  minors. 
It  seems  to  have  been  quite  successful ; 
especially  while  it  was  conducted  solely  in 
his  name  as  agent  of  his  wife,  during  which 
period  a  tract  of  land  and  a  slave  and  other 
personal  estate  were  acquired  by  means  of 
the  supposed  profits  of  the  business;  and  at 
all  events  it  answered  the  chief  purpose  for 
which  it  was  undertaken — that  of  affording 
adequate  means  for  the  comfortable  support 
of  the  family.  It  was  commenced  and  car- 
ried on  without  any  cash  capital,  and  ex- 
clusively or  mainly  on  credit.  No  credit 
was  given  to  the  husband,  who   was  deeply 


involved  in  debt,  and  seems  to  have  been 
regarded  as  hopelessly  insolvent.  But 
credit  was  exclusively  given  to  the  wife, 
on  account  of  her  supposed  separate  estate, 
and  of  the  stock  in  trade  and  the  prospective 
profits  of  the  business  carried  on  in  her 
name  and  for  her  benefit ;  and  also  to  Alex- 
ander R.  Whitehead  after  he  became  a  part- 
ner; he  being  young  and  uninvolved  in 
debt,  and  also,  it  seems,  industrious,  cap- 
able, and  attentive  to  business.  At  the 
close  of  the  business  and  at  the  commence- 
ment of  this  litigation,  in  1852,  both  con- 
cerns were  heavily  in  debt;  and  it  is 
doubtful  whether  the  assets  of  the  concern  of 
** Floyd  L.  Whitehead,  agent,"  will  be  much, 
if  any,  more  than  sufficient  to  pay  its 

511  debts;  while  *the  assets   of  the  con- 
cern of  ** Floyd  t/.  Whitehead,  agent, 

&  Son,"  will  probably  not  be  sufficient  for 
the  payment  of  its  debts.  The  question  in 
controversy  now  to  be  decided  in  this  case 
is  as  to  the  proper  application  to  be  made  of 
these  assets;  that  is,  whether  they  should 
first  be  applied  to  the  payment  of  the  debts 
of  the  said  concerns  respectively,  or  to  the 
payment  of  the  individual  debts  due  by 
Floyd  L.  Whitehead,  before  the  commence- 
ment of  the  business,  to  the  appellants, 
who  insist  that  the  said  assets  constitute  a 
part  of  his  estate  quoad  his  creditors,  and 
that  they,  the  appellants,  have  acquired 
liens  upon  the  said  assets  by  virtue  of  de- 
crees obtained  and  execution  issued  against 
him. 

If  this  question  were  to  be  solved  accord- 
ing to  the  dictates  of  natural  justice,  there 
would  seem  to  be  little  difficulty  in  answer- 
ing it;  and  supposing  the  facts  to  be  as 
before  stated  and  all  the  parties  to  have 
acted  bona  fide,  the  answer  would  be,  that 
those  creditors  who  furnished  the  means  of 
acquiring  the  property,  and  relied  solely  or 
mainly  upon  it  for  their  reimbursement, 
are  entitled  to  priority  over  creditors  who 
furnished  none  of  those  means,  and  did  not 
trust  their  debtor  on  the  faith  of  any  such 
property.  The  question  is  to  be  solved, 
however,  not  by  the  rules  of  natural  justice, 
but  upon  settled  principles  of  law  and 
equity ;  and  the  inquiry  now  to  be  made  is, 
what  answer  do  those  principles  give  to  the 
questions? 

In  this  case  there  was  certainly  no  fraud, 
actual  or  constructive,  on  the  part  of  the 
creditors,  or  any  of  them,  of  the  mercan- 
tile concerns  aforesaid,  in  dealing  with  or 
giving  credit  to  the  said  concerns.  Nor 
does  it  appear  that  there  was  any  actual  or 
constructive  fraud  on  the  part  of  Alexander 
R.  Whitehead  in  an3'  of  these  transactions. 
Nor  does  it  appear  that  any  fraud  was  ac- 
tually intended  by  F.  L.  Whitehead  and  wife 
or  either  of  them  in  making  and  execut- 
ing  the  arrangements  aforesaid.     If 

512  *they  are  fraudulent  and  void  as  to  his 
creditors,  it  is  because  they  are  so  by 

construction  and  intendment  of  law,  from 
the  very  nature  of  the  transactions  in 
themselves.  But  whether  fraudulent  ac- 
tually or  by  construction  of  law,  the  effect 
is  precisely  the  same. 
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Where  all  the  parties  to  a  fraudulent 
transaction  are  aui  juris,  it  is  null  and  void 
as  to  all  of  them,  though  it  may  have  been 
founded  on  valuable  consideration.  It  is  not 
valid  even  to  the  extent  of  such  considera- 
tion. But  this  is  not  the  case  in  regard  to 
a  feme  covert,  who  may  be  a  party  to  such 
a  transaction,  and  have  given  value,  or  re- 
linquished a  right  or  interest,  or  incurred 
a  loss  or  risk,  in  consideration  thereof.  In 
such  a  case  the  transaction  is  valid  as  to  her, 
to  the  extent  of  affording  compensation  for 
the  value  given,  or  right  or  interest  relin- 
quished, or  indemnity  for  the  loss  or  risk 
incurred,  as  aforesaid.  The  participation 
of  a  wife  in  the  fraud  of  her  husband,  will 
not  impair  her  rights.  Quarles  v.  Lacy,  4 
Munf.  251;  Blanton  v.  Taylor,  Gilm.  209; 
Taylor  v.  Moore,  2  Rand.  563. 

A  married  woman  may  engage  in  trade 
on  her  separate  account,  and  enter  into  a 
partnership  for  that  purpose,  by  the  con- 
sent of  her  husband,  and  she  will  be  entitled 
to  the  profits  of  the  trade  against  her  hus- 
band, even  though  his  agreement  be  merely 
voluntary;  and  against  his  creditors  (at 
least  to  some  extent)  if  the  agreement  be 
founded  on  valuable  consideration  paid  by 
or  for  the  wife.  A  married  woman  who 
has  a  separate  personal  estate  is  regarded 
as  a  feme  sole  as  to  such  estate,  and  may 
dispose  of  it  and  make  it  liable  for  her 
debts,  subject,  however,  to  such  restric- 
tions as  may  be  imposed  upon  her  by  the 
instrument  creating  the  estate.  To  the 
extent  of  her  power  of  disposition  over  her 
separate  estate,  she  may,  at  least  with  the 
consent  of  her  husband,    engage   in    trade, 

either  solely  or  in  partnership  with 
513      another,     and    make    *her     separate 

estate  liable  for  the  debts  incurred  in 
conducting  the  business.  And  she  will  be 
entitled  to  the  profits  of  the  trade  as  against 
her  husband,  and  also  as  against  his  cred- 
itors, to  the  extent  at  least  to  which  such 
profits  may  not  be  due  to  labor,  skill,  cap- 
ital or  credit  furnished  by  the  husband. 
Story  on  Part.  {{  11,  12;  2  Story's  Eq.  {{ 
1385-7 ;  2  Roper  on  Husband  and  Wife,  ch. 
18,  {  4,  pp.  167-175.  Where  he  furnishes  all 
or  a  portion  of  the  labor,  or  a  portion  of  the 
capital  or  credit,  used  in  carrying  on  the 
business  the  wife  will  be  entitled,  even  as 
against  his  creditors,  to  such  portion  of  the 
profits  as  will  compensate  her  for  what  she 
may  have  contributed  to  the  business  either 
in  the  shape  of  capital  or  credit ;  at  least  pro- 
vided there  can  be  an  apportionment  of  the 
profits  according  to  the  respective  contribu- 
tions of  the  parties.  It  may  be  impossible 
in  some  cases  to  make  a  complete  appor- 
tionment. But  to  the  extent  to  which  a 
just  apportionment  can,  it  will  be  made  by 
a  court  of  equity. 

The  appellants  contend  that  in  this  case 
the  wife  in  fact  contributed  nothing  to  the 
business,  and  the  husband  everything  in  the 
shape  of  labor  and  skill  of  himself  and  his 
minor  sons.  She  certainly  contributed  no 
part  of  the  labor  and  skill  with  which  the 
business  was  carried  on  ;  and  the  appellants 
insist  that  she  had  no  separate  estate  which 


she  could  charge  with  debts  on  account  of 
the  business,  and  could,  therefore,  have  had 
no  credit  to  contribute.  If  she  had  such 
estate,  she  certainly  intended  to  charge,  and 
did  charge  it,  with  the  payment  of  the  said 
debts.  She  did  so  expressly,  by  deed  duly 
recorded,  at  least  in  regard  to  the  debt  to 
Heath  &  Co.  for  the  purchase  of  the  goods 
with  which  the  business  was  commenced. 
Had  she  not  such  an  estate?  The  property 
was  expressly  conveyed  to  her  separate  use 
for  life,  and  the  only  question  is  as  to 
her   power   to    dispose    of    her     life 

514  *estate  or  charge  it  with  the  payment 
of  her  debts.  No  such  power  is  ex- 
pressly given  or  denied  to  her  by  the  deed. 
If  such  a  power  be  not  denied,  either  ex- 
pressly or  by  implication,  it  is  given  as  an 
incident  to  the  separate  estate.  It  may  be 
denied  by  implication,  and  the  question  is, 
whether,  looking  to  the  whole  instrument 
and  the  circumstances  under  which  it  was 
made,  it  was  intended  by  the  parties  to  ex- 
clude such  a  'power.  The  consideration 
paid  by  the  wife  for  her  separate  estate  in 
this  case  fiowed  entirely  from  her.  It  was 
her  contingent  dower  right  in  the  real  estate 
conveyed  by  her  husband.  She  doubtless 
might  have  had  the  subject  of  the  separate 
estate  conveyed  absolutely  and  exclusively 
to  her  use  instead  of  for  life  only.  The 
interest  conveyed  is  as  nearly  absolute  as 
it  well  could  be.  To  be  sure  the  use  is  ex- 
pressly limited  to  her  for  life,  but  any  part 
of  the  subject  may  at  any  time  be  sold  by 
the  trustee  with  her  consent,  and  the  pro- 
ceeds of  sale  invested  in  other  property  in 
trust  for  her,  and  after  her  death  the  sub- 
ject is  to  be  conve3*ed  to  her  descendants, 
if  any,  and  if  none,  to  her  heirs  at  law : 
**  provided  always,  that  the  said  Maria  P. 
shall  have  the  power  and  authority  to  con- 
vey the  said  property,  or  any  part  thereof, 
by  will,  to  such  person  or  persons  as  she 
shall  choose,  but  not  out  of  her  own  family 
or  the  family  of  her  said  husband."  There 
can  be  no  doubt,  I  suppose,  but  that  the 
deed  conveys  the  estate  to  her  use  exclu- 
sively during  her  life,  notwithstanding  the 
terms  in  which  the  use  is  declared ;  that  is, 
^Ho  the  separate  use  and  benefit  of  the  said 
Maria  P.  Whitehead  for  and  during  her 
natural  life,  and  shall  remain  in  her  pos- 
session for  the  support  and  maintenance  of 
the  said  Maria  P.  and  her  issue  and  family, 
and  for  no  other  purpose  whatever. ' '  These 
latter  words,  **for  the  support  and  main- 
tenance of  the  said  Maria  P.  and  her  issue 

and  family,  and  for  no   other  purpose 

515  whatever,"  *seem   to    have    been  in- 
tended  only   to  show  the  motive  and 

purpose  for  di recti nir  the  property  to  remain 
in  her  possession  instead  of  that  of  the 
trustee,  and  more  plainly  to  exclude  any 
claim  or  control  of  the  husband  or  liability 
for  his  debts,  and  not  to  limit  or  curtail  the 
separate  use  and  benefit  for  life  immedi- 
ately before,  in  the  same  sentence,  ex- 
pressly given  to  her,  nor  to  give  to  her 
''issue  and  family"  any  interest  in  the  sub- 
ject, in  law  or  equity,  during  her  life. 
There  is  a  much  plainer   indication   of   an 
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arms,"  and  without  the  knowledge  and 
againat  the  consent  of  the  plaintiff,  entered 
the  store  of  the  plaintiff,  and  then  and 
there  from  the  said  store  took  and  carried 
away  a  large  quantity  of  the  goods  and 
chattels  of  the  said  plaintiff,  to  wit,  &c, ,  of 
the  value,  &c. ,  and  other  wrongs  to  the  said 
plaintiff,  then  and  there  did,  ,to  the  dam- 
age of  the  plaintiff  $10,000.  To  this  decla- 
ration there  was  a  demurrer,  which  was 
overruled.  There  was  a  trial  on  the  plea 
of  not  guilty  in  1857,  when  the  jury  did  not 
agree,  and  a  subsequent  trial  in  1859,  upon 
which  there  was  a  verdict  and  judgment  for 
the  plaintiff  for  $10,000. 

The  first  error  assigned  is,  that  the  case 
was  tried  while  there  were  pending  and 
undisposed  of  a  demurrer  to  a  special  plea 
filed  by  the  defendant,  and  a  motion  to 
exclude  another  special  plea  subsequently 
tendered  by  him. 

The  substantial  matter  of  these  pleas  are 
the  same.  They  set  up  in  bar  of  the  further 
prosecution  of  the  suit,  the  fact  that  the 
plaintiff  had,  after  the  institution  of  the 
suit,  taken  the  oath  of  insolvency,  by  virtue 
of  which  his  interest  in  the  subject  matter 
of  controversy  had  become  vested,  as  al- 
leged in  the  first  plea,  in  the  sergeant  of 
Richmond,  and  as  alleged  in  the  second,  in 
the  sheriff  of  Henrico.  But  these  pleas 
presented  no  bar  to  the  action.  The  action 
was  properly  brought  in  the  name  of  the 
plaintiff  before  he  took  the  oath  of  insol- 
vency, and  it  might  properly  proceed  in  his 
name  afterwards,  whatever  rights  in  respect 
to  the  subject  matter  vested,  by  the  insol- 
vent proceedings,  in  the  sei^eant  of  Rich- 
mond or  sheriff  of  Henri co.  The  irregularity 
in  failing  to  dispose  of  the  questions  raised 
upon  these  pleas,  affords,  therefore,  no 
ground  to  reverse  the  judgment.  Creel  v. 
Brown,  1  Rob.  R.  255,  and  cases  cited. 
481  *The  next  error  assigned  is  the  re- 

fusal of  the  court  to  exclude  certain 
depositions.  When  the  case  was  called  for 
trial  in  1859,  the  counsel  for  the  defendant 
moved  the  court  to  exclude  these  deposi- 
tions, on  the  ground  that  they  had  been 
taken  without  a  commission  (being  taken 
out  of  the  state)  and  without  notice.  A 
commission  was  produced,  which  had  not 
been  annexed  to  the  depositions,  but  no 
notice  was  proved.  One  of  the  counsel  for 
the  plaintiff  made  affidavit  that  these  depo- 
sitions had  been  read  on  the  former  trial, 
but  it  was  not  proved  or  stated  whether  they 
were  read  without  objection,  except  so  far 
as  appeared  from  the  fact  that  no  exception 
was  then  taken  on  the  ground  of  their 
admission. 

If  the  defendant  allowed  these  depositions 
to  be  read  on  the  former  trial  without  ob- 
jection, as  may  be  inferred  to  be  the  fact, 
he  must  be  considered  as  waiving  objec- 
tion to  them.  If  the  objection  was  made 
and  overruled,  the  failure  of  the  defendant 
to  except  to  the  opinion  of  the  court  was 
equally  a  waiver  of  the  objection.  If  the 
defendant  desired  to  renew  the  objection 
afterwards,  which  he  might  do  unless  the 
death  of  the  witnesses  or  some  other  reason 


made  it  unjust  to  the  plaintiff  to  allow  it, 
he  should  have  done  so  in  convenient  time, 
and  made  it  known  to  the  plaintiff,  so  as  to 
enable  him  to  supply  the  proof  of  notice^ 
if  he  could,  or  to  take  the  depos.'  tions  again. 
To  spring  the  objection  upon  the  eve  of  a 
second  trial,  eight  years  after  it  has  been 
thus  distinctly  waived,  and  when  nothing 
had  been  done  in  the  meantime  to  indicate 
that  it  was  to  be  relied  on,  was  a  surprise 
upon  the  plaintiff,  and  tended  to  defeat  the 
ends  of  justice.  The  object  evidently  was 
to  delay  the  ^rial,  and  not  to  protect  the 
just  rights  of  the  defendant.  Under  these 
circumstances,  the  Circuit  court  did  not  err 
in  overruling  the  motion  to  exclude  the 
depositions. 

Upon  the  final  trial  sundry  instmc- 
482      tions    were    given   to  *the   jury,    on 

motion  of  the  plaintiff,  and  excepted 
to  by  the  defendant.  These  require  no  par^ 
ticular  notice ;  for  while  they  are  assigned 
as  error,  no  objection  is  specified,  and  the 
assignment  of  error  is  evidently  not  relied 
on.  And  I  do  not  think  that  any  valid  ob- 
jection can  be  made  to  either  of  these  in- 
structions. 

The  defendant  also  excepted  to  the  refusal 
of  the  court  to  give  two  instructions  moved 
by  him.  The  first  of  these  instructions  con- 
sists of  two  parts,  which  must  be  consid- 
ered separately,  as  they  relate  to  distinct 
subjects.  The  first  part  relates  to  the  goods 
which  were  obtained  by  Peshine  and  Gould- 
thwait  from  Leonard  by  purchase  in  pay- 
ment of  their  own  debts.  In  respect  to 
these  goods,  the  court  was  asked  to  say  to 
the  jury  that  the  defendant  was  not  liable 
if  the  goods  were  in  the  possession  of 
I/eonard,  with  authority  from  the  plaintiff 
to  sell  them,  not  restricted  by  a  prohibi- 
tion to  sell  to  the  defendant  and  Gonld- 
thwait,  and  if  they  bought  them  from 
L/eonard. 

But  this  instruction  was  not  appropriate 
to  the  evidence  before  the  juiy,  and  was 
calculated  to  mislead  them,  by  confining 
their  attention  to  the  mere  form  of  the 
transaction,  without  regard  to  its  real 
character  and  substance.  For  the  evidence 
tended  to  prove  that  the  defendant  and 
Gouldthwait  entered  the  store  of  the  plain- 
tiff by  an  arrangement  with  Leonard,  his 
clerk,  after  it  had  been  closed  for  the  night, 
and  without  the  knowledge  of  the  plaintiff, 
and  that  during  the  night  they  made  the 
purchase  from  Leonard  in  payment  of  their 
debts,  after  the  failure  of  their  efforts  te 
effect  a  settlement  with  the  plaintiff.  The 
jury  might  well  have  believed  that  this 
whole  transaction  was  a  fraud  upon  the 
plaintiff,  and  that  whatever  authority 
Leonard  had  to  make  sales  of  the  plaintiff's 
goods  in  K'eneral  and  in  the  course  of  trade, 
he  had  none  to  make  this   particular   sale, 

and  that  the  defendant  knew  it. 
483  *The  other  part  of  this   instruction 

relates  to  the  goods  that  were  designed 
for  other  creditors  of  the  plaintiff,  and  it 
asked  the  court  to  say  that  if  these  goods 
were  packed  up  and  sent  off  by  Leonard, 
the  defendants  are  not  liable  on  account  of 
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them,  unless  the  plaintiff  proves  to  the  sat- 
isfaction of  the  jury  that  they  aided,  as** 
sisted  and  concurred  in  their  being*  so  taken 
and  sent  away. 

[This  instruction  speaks  of  the  '*  defend- 
ants," when  there  was  but  one  defendant 
then  before  the  court,  but  that  does  not 
affect  the  principle.] 

As  we  have  heard  no  argument  in  this 
case,  we  do  not  know  the  ground  upon 
which  the  propriety  of  this  part  of  the  in- 
struction was  objected  to.  It  may  be  that 
the  court  treated  the  first  instruction  as  an 
entirety,  and  refused  to  give  it  in  conse- 
quence of  the  defect  in  the  first  part  of  it. 
But  the  two  branches  of  the  instruction  are 
really  independent  of  each  other.  They 
relate  to  different  subject  matters.  The 
propositions  embraced  in  them  are  as  dis- 
tinct as  if  they  had  been  propounded  as  dis- 
tinct instmctions,  and  the  fact  that  they 
are  grouped  together  as  one  instruction 
cannot  prevent  the  court  from  reg'arding 
them  in  their  true  character.  If,  therefore, 
this  latter  branch  of  the  instruction  stated 
the  law  correctly  in  relation  to  the  subject 
to  which  it  applied,  it  should  have  been 
severed  from  the  other  part  and  given  to 
the  jury. 

At  first  this  part  of  the  instruction 
seemed  to  me  to  require  the  plaintiff  to 
prove  the  express  concurrence  and  co-oper- 
ation of  the  defendant  with  Leonard  in  re- 
spect to  these  particular  goods,  and  to 
imply  that,  in  the  absence  of  such  proof, 
his  presence  and  general  complicity  in  the 
transactions  of  that  night  would  not  have 
authorized  the  jury  to  hold  him  responsible. 
But  upon  further  consideration,  I  do  not 
think  this  is  the  true  meaning  of  the  in- 
struction. It  does  not  indicate  what  sort  of 
evidence  is  necessar3'  to  prove  that  the 
484  defendant  *aided,  assisted  and  con- 
curred in  the  act  of  Leonard ;  it  only 
affirms  that  the  defendant  is  not  liable  for 
that  act,  unless  it  is  shown  in  some  way 
that  he  aided,  assisted  or  concurred  in  do- 
incf  it.  I  can  see  no  objection  to  this  prop- 
osition. And  as  the  burden  was  on  the 
plaintiff  to  make  out  his  case,  it  was  for 
him^  of  course,  to  prove  such  aid,  assist- 
ance and  concurrence  by  the  defendant  as 
was  necessary  to  make  him  responsible  for 
the  act  of  Leonard. 

The  court  erred,  therefore,  in  refusing  to 
give  the  second  part  of  the  first  instruction. 

The.  second  instruction  asked  for  by  the 
defendant  declares  that  the  plaintiff  cannot 
recover  in  this  action  for  injury  to  his  credit 
or  business  standing,  or  the  loss  of  profits 
which  mig'ht  have  been  made  in  his  busi- 
ness, even  though  the  jury  should  think  that 
such  injury  or  loss  resulted  from  the  acts 
of  the  defendant. 

It  does  not  appear  how  far  the  counsel  for 
the  defendant  thought  the  jury  could  prop- 
erly go  in  awarding  damages  in  this  case. 
It  may  be  inferred  from  this  proposed  in- 
struction that  they  insisted  on  restricting 
the  damag-es  to  the  value  of  the  goods  taken 
by  the  defendant,  or  by  Leonard  with  his 
concurrence.     Such  is  the  rule  of  damages 


in  an  action  of  trespass  to  property  com- 
mitted without  circumstances  of  aggrava- 
tion, as  for  example  in  trespass  de  bonis 
asportatis,  for  goods  taken  under  a  bona 
fide  claim  of  title.  Sedgwick  on  Dam.  454; 
Knight  V.  Egerton,  7  Kxcheq.  R.  407. 
Where  that  rule  applies,  no  right  of  the 
plaintiff  is  violated  except  the  right  of 
property,  and,  therefore,  the  value  of  the 
property  measures  the  full  extent  of  the 
injury. 

When  the  trespass  is  committed  without 

fraud,  malice,  oppression  or  other  special 

aggravation,    the   object   of   the  law,  it  is 

generally  said,  is  to  give  compensation  for 

injuiy  suffered,   and  damages  are  re- 

485  stricted  to  that   object.    *Where   the 
loss  is  merely  pecuniary,  and  admits 

of  definite  estimate,  it  is  proper  enough  to 
speak  of  compensation,  which  implies  the 
notion  of  equivalents.  But  that  word  be- 
comes inappropriate,  where  the  injury  is 
not  merely  pecuniary,  and  does  not  admit 
of  definite  estimate.  The  use  of  this  word 
has,  I  apprehend,  been  productive  of  no  lit- 
tle confusion  in  discussions  relating  to  this 
branch  of  the  law.  It  would  be  more  ap- 
propriate to  say  that  the  object  of  the  law 
is  to  give  amends  or  reparation.  The  in- 
jury done  depends  upon  the  rig-hts  that  are 
violated,  and  the  extent  of  the  violation, 
and  the  amends  or  reparation  in  damages 
must  be  measured  accordingly.  This  view 
of  the  subject,  however,  is  rather  curious 
than  important  in  the  present  case. 

Whatever  be  the  true  theory  of  damages 
in  such  a  case,  it  is  well  settled  that  the 
plaintiff  is  entitled  to  recover  all  such  dam- 
ages as  are  the  natural  and  proximate  result 
of  the  wrongful  act  complained  of.  But 
where  special  damages,  as  in  the  present 
case,  are  not  claimed,  he  can  only  recover 
such  damages  as  are  not  only  the  natural 
and  proximate  result,  but  also  the  neces- 
sary result  of  the  act  complained  of.  The 
law  implies  from  the  statement  of  the  in- 
jury, that  it  produced  all  such  consequences 
as  n&tnrally  and  necessarily  flow  from  such 
an  act.  And  the  real  object  of  the  evidence 
is  not  to  prove  the  existence  of  the  damage 
but  to  ascertain  its  extent. 

The  question,  then,  is  whether  such  dam- 
ages as  are  contemplated  in  this  instruction, 
fall  within  the  description  of  natural  and 
necessary  consequences  of  the  acts  com- 
plained of.  That  such  acts  are  well  cal^ 
culated  to  injure  the  credit  and  business 
standing  of  a  merchant,  and  that  such  will 
always  be  their  effect,  to  a  greater  or  less 
extent,  seems  too  obvious  to  require  proof 
by  argument  or  illustration.  They  involve 
an  imputation,  in  the  harshest  form,  upon 
his  credit  and  also  upon  his  integrity. 

486  And  *to  take  away  a   large  part   of  a 
merchant's  stock  of  goods,  if  it  does 

not  break  up  and  destroy  his  business, 
must,  to  a  greater  or  less  extent,  injure  it, 
by  impairing  the  means  of  carrying  it  on 
and  diminishing  its  profits. 

The  damages  resulting  from  injury  to  the 
credit  and  business  standing  of  the  plain- 
tiff, and   from   the  injury   to  his   business. 
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were,  therefore,  properly  recoverable,  as 
natural,  proximate  and  necessary  conse- 
quences of  the  acts  of  the  defendant.  In 
Downell  v.  Jones,  13  Alab.  R.  490,  such 
damages  were  held  to  be  recoverable  as 
general  damages  for  maliciously  suing  out 
an  attachment  against  a  merchant,  which 
was  levied  on  his  stock  of  goods. 

In  order  to  ascertain  the  damages  result- 
ing from  the  interruption  or  embarrassment 
of  the  plaintiff's  business,  the  nature  and 
extent  of  the  business,  and  whether  profit- 
able or  unprofitable,  are  proper  subjects  of 
inquiry.  Without  information  on  these 
points,  the  jury  would  be  without  any  guide 
to  their  discretion  in  the  assessment  of 
damages.  But  in  such  a  case  the  probable 
profits  of  the  business  are  not  the  measure 
of  damages.  They  are  necessarily  depend- 
ent on  contingencies,  and,  therefore,  as  a 
general  rule,  not  recoverable  as  damages. 
8  Gratt.  16;  7  Cush.  R.  516;  13  How.  U. 
S.  R.  307. 

But  while  the  probable  profits  of  the  busi- 
ness do  not  furnish  the  measure  of  damages, 
they  may  be  proved  to  the  jury  by  general 
evidence,  as  well  as  the  extent  and  charac- 
ter of  the  business,  as  afl'ording  the  best 
guide  to  the  jury  of  which  the  nature  of 
the  case  admits,  in  the  exercise  of  their 
judgment  in  the  assessment  of  damages. 
Such  evidence  tends  to  show  the  character 
and  degree  of  the  injury  for  which  amends 
is  to  be  made.  Ingram  v,  Lawson,  6  Bing. 
N.  Ca.  212  (37  Eng.  C.  L,.  R.  350) ;  Downell 
V.  Jones,  17  Alab.  R.  689;  Wade  v.  I^eroy, 
20  How.  U.  S.  R.  34;  Nebraska  City  v. 
487  Campbell,  *2  Black's  U.  S.  R,  590; 
Brown  v.  Smith,  12  Cush.  R.  366. 

When  the  act  complained  of  is  accom- 
panied by  circumstances  of  aggravation, 
they  may  be  prov.ed  under  the  general  al- 
legation of  alia  enormia,  without  further 
specification,  when  they  do  not  afford  a 
substantial  ground  of  action.  They  give 
character  and  quality  to  the  act  complained 
of,  and  show  the  degree  of  the  injury,  and 
could  not  be  redressed  at  all  if  not  allowed 
to  be  proved  as  incidents  of  the  trespass 
complained  of.  2  Saund.  PI.  &  Evid.  1121 ; 
Sampson  v.  Coy,  15  Mass.  R.  493;  Faulk- 
ner v.  Alderson,  Gilm.  221.  Thus,  the  facts 
that  the  defendant  entered  the  store  of  the 
plaintiff  in  the  night  and'  by  collusion  with 
his  clerk,  not  to  mention  other  facts  which 
might  have  been  found  by  the  jury  from 
the  evidence  in  this  case,  were  admissible 
in  evidence,  and  proper  subjects  for  the 
consideration  of  the  jury  in  estimating  the 
damages. 

When  the  trespass  is  accompanied  by  cir- 
cumstances of  aggravation,  which  are 
proper  to  be  considered  by  the  jury,  the 
theory  of  compensation,  properly  speaking, 
fails  as  a  rdle  of  damages.  The  injury 
arising  from  these  circumstances  does  not, 
in  its  nature,  admit  of  definite  estimate, 
and  it  is  impossible  to  fix  its  equivalent  in 
damages.  But  even  those  who  contend  for 
the  theory  of  compensation  as  the  rule  of 
damages  in  all  cases,  concede  that  damages 
may  be   given,  in   such  cases,    in   the    dis- 


cretion of  the  jury,  proportionate  to  the 
character  and  extent  of  the  injury  and  the 
circumstances  of  aggravation  ;  though  they 
insist  that  they  must  be  restricted  to  what 
is  necessary  to  compensate  the  plaintiff:  a 
restriction,  in  the  nature  of  things,  wholly 
indefinite.  Others  contend  that  the  jury  in 
such  cases  are  not  limited  by  the  rule  of 
compensation,  but  may  give  what  are  called 
indifferently  exemplary,   punitive  or 

488  vindictive  damages;  for  *the  sake  of 
punishment  and  example.  The  dis- 
cussion as  to  the  theory  of  damages  has  been 
conducted  with  great  learning  and  ability 
by  Prof.  Greenleaf  in  favor  of  the  rule  of 
compensation  and  by  Mr.  Sedgwick  against 
it.  2  Greenl.  Ev.  {253;  Bost.  Lr.  Rep. 
April,  1847;  Id.  June,  1847;  Sedgwick  on 
Damages.  Prof.  Parsons  agrees  with  Prof. 
Greenleaf.  3  Parson's  Cont.  chap.  8.  The 
views  of  Mr.  Sedgwick  are  sustained  by 
the  Supreme  court  of  the  United  States  and 
by  the  courts  of  most  of  the  states. 

But  if  the  jury  are  allowed  to  give  dam- 
ages for  causes  of  aggravation  which  do 
not  admit  of  definite  estimate,  which  all 
admit,  and  if  the  court  will  not  interfere 
unless  the  damages  are  so  excessive  as  to 
indicate  that  the  jury  were  actuated  by 
partiality  or  prejudice,  which  is  a  well  set- 
tled rule,  it  does  not  seem  to  be  a  matter  of 
any  practical  importance  whether  the  dam- 
ages are  given  with  a  view  to  compensa- 
tion, or  with  a  view  to  punishment.  If 
compensation  is  the  rule,  there  is  no  meas- 
ure for  it  exc«*pt  the  discretion  of  the  jury, 
and  if  punishment  and  example  are  the 
rule,  the  damages  are  equally  within  the 
discretion  of  the  jury.  Upon  whatever 
theory  it  rests,  this  right  of  the  jury  to  give 
damages  in  proportion  to  the  circumstances 
of  aggravation  and  outrage,  is  necessary  to 
secure  full  reparation  and  amends  to  the 
party  injured,  and  exerts  a  wholesome  in- 
fluence upon  society.  The  law  confides  in 
the  integrity  and  good  sense  of  the  jury, 
under  the  supervision  and  control  of  the 
court,  to  prevent  abuse  upon  the  one  hand 
and  to  secure    justice  upon  the  other. 

I  have  made  these  general  remarks  upon 
the  subject  of  damages,  because  this  case 
is  to  go  back  for  a  new  trial.  Nothing 
that  I  have  said,  however,  is  intended  to 
indicate  an  opinion  as  to  the  conduct  of  the 
defendant.  That  is  a  matter  for  the  con- 
sideration of  the  jury  alone. 

The   result   is,    that  the  second  in- 

489  struction     asked    by    the   ^defendant 
ought  not  to   have   been   given.     But 

the  refusal  to  give  it  without  explanation 
was  calculated  to  mislead  the  jury,  by 
creating  the  impression  that  they  might 
enter  into  a  conjectural  estimate  of  the 
profits  lost  by  the  plaintiff,  and  make  that 
the  measure  of  damages.  The  court  should, 
therefore,  either  have  accompanied  the 
refusal  with  an  explanation  of  the  purpose 
for  which  the  profits  of  the  plaintiff's  busi- 
ness were  to  be  considered  by  the  jury,  or 
should  have  given  an  instruction  embodying 
the  proper  rule  of  damages. 
It  is  unnecessary  to  notice  the   questions 
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raised  by  the  last  bill  of  exceptions.  I  am 
of  opinion  that  the  judgment  should  be  re- 
versed. 

The  other  judges  concurred  in  the  opinion 
of  JOYNES,  J. 

Judgment  reversed. 


490 
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April  Term,  1807.  Rlclimoad. 


I.  Wills— 51«yes—C«5e  at  Bar.— Bequest  of  slaves  to  a 
danffhter  B  and  lier  husband  A.  If  B  die  haTinfir 
no  bodily  heir,  she  and  A  to  enjoy  them  during 
their  life,  but  not  to  remove  them  out  of  the  state, 
and  at  their  death  to  be  equally  divided  amouff  the 
rest  of  testator's  children.  B  survives  her  hus- 
band, sells  the  slaves,  and  dies  never  havluff  had  a 
child.     Hbld: 

I.  Sanfr— Same— Contingent  Llnltation— Valid.— The 

c^mtlngent  limitation  to  the  other  children  is 
valid;  and  all  the  children  alive  at  the  death  of 
the  testator  take  equally. 

X  Same— Same— Death  of  RMnalndermen  duriagLlfe 
of  Life  Tenant— Effect.— Some  of  the  children 
bavins'  died  in  the  lifetime  of  B,  their  personal 
representatives  and  the  survlviuff  children  are 
tenants  in  common  of  the  slaves,  and  must  join 
in  the  action  to  recover  them. 

a.  Slaves— Sale  by  Life  Tenant— Salt  by  Personal 
Representatives  of   Deceased    Remaindermen.— B 

and  the  purchaser  from  her  held  not  adversely 
but  in  subordination  to  the  rights  of  the  remain- 
dermen, and  on  the  death  of  B  the  possession  in 
law  vested  in  the  surviving  children  and  the 
personal  representatives  of  the  deceased  chil- 
dren, whether  the  personal  representatives  had 
then  been  or  were  afterwards  appointed:  and 
they  sue  In  their  own  right  and  not  as  represen- 
tatives. 

■  ■ — -■  — — • 1 

*In  Elys  V.  Wynne,  22  Qratt.  224,  there  was  a  devise 
to  Sarah  Doughtery  and  the  heirs  of  her  body,  but 
should  she  die  without  heirs,  the  land  was  to  descend 
to  the  other  heirs  of  the  testator.    Sarah  Doughtery 
sold  the  land  and  conveyed  it  with  general  warranty, 
then  died  without  having  had  a  child.    In  an  action 
of  ejectment  by  the  heirs  at  law  of  the  testator 
against  the  purchasers,  it  was  claimed   that  the 
action  of  the  heirs  was  barred  by  the  adversary 
poesesslon  of  the  defendant:  that,  the  adversary 
possession  commenced  from  the  time  of  the  execu- 
tion of  the  deed  from  Doughtery  to  the  purchasers. 
The  court  said:    ^'The    deed    aforesaid   certainly 
conveys  the  land  in  absolute  fee  simple  to  the  said 
grantee,  with  covenant  of  general  warranty.    At 
the  time  of  the  conveyance,  the  grantors,  in  right  of 
the  wife,  were  seized  of  an  estate  in  fee,  defeasible 
by  the  death  of  the  wife  without  issue  living  at  her 
death.    Had  she  left  issue  living  at  her  death,  the 
estate    in    fee    would    thenceforward    have   been 
Indefeasible.    Probably,  when  the  deed    was  exe- 
cuted, it  was  expected  that  she  would  leave  issue 
living  at  her  death.    At  all  events,  th  e  deed,  however 
absolute  and  unconditional  on  its  face,  could  have 
no  greater  effect  than  to  Invest  the  grantee  with  the 
title  of  the  grantors,  and  it  invested  him  with  that 
title,  even  though  it  may  have  professed  to  convey 
more.    The  effect  of  the  conveyance,  as  to  the  parties 


4.  5ame— Same— 5ame— Abatement. t— The  personal 
representative  of  one  of  the  children  dying.after 
the  action  brought  it  abates  as  to  him  and  can- 
not be  revived  in  the  name  of  another  personal 
representative,  but  must  proceed  in  the  name  of 
the  survivors  in  the  action. 

5.  Misjoinder  of  Parties- Snrpliisage— Case  at  Bar.t— 
One  person  being  personal  representative  of 
several  of  the  children,  he  is  but  one  plaintiff, 
and  though  one  of  his  intestates  died  after  B,  and 
he  is  described  as  the  personal  representative  of 
each  intestate,  that  is  surplusage,  and  there  is 

no  misjoinder  of  k>lain tiffs. 
491       «6.  Clerical  Errors— Correction  of— Case  at  Bar.S 

—It  is  intended  to  commit  the  estate  of 
David  C  to  the  sergeant  of  L,  but  by  a  clerical 
mistake  the  name  is  written  Daniel.  After 
action  brought  by  the  sergeant  under  this  com- 
mittal, the  court,  on  his  motion,  corrects  the 
mistake  by  an  order  entered  nunc  pro  tune.  This 
order  relates  back  to  the  first,  and  the  estate  of 
David  was  well  committed. 

This  is  an  action  of  detinue  brought  for 
the  recovery  of  slaves.  The  following  is  a 
statement  of  the  case : 

John  Clarkson  by  his  will,  dated  and 
admitted  to  probate  in  1817,  made  a  bequest 
in  the  following  words:  **I  give  and  be- 
queath to  my  well  beloved  daughter  Betsey 
Taylor  and  Major  Abram  Taylor  her  hus- 
band, Mealy  and  her  children,  by  them 
freely  to  be  possessed  and  enjoyed;  and  if 
it  so  happens  the  above  Betsey  Taylor  die 
having  no  bodily  heir,  that  she  and  Major 
Abram  Taylor  is  to  enjoy  them  during 
their  life,  but  is  not  to  remove  the  said 
negroes  out  of  this  state,  and  at  their  death 
to  be  equally  divided  among  the  rest  of  my 
children."  Abram  Taylor  died  in  the  year 
1819,  and  Betsey  Taylor  on  the  27th  day  of 
October,  1849,  without  ever  having  had  is- 
sue. The  rest  of  the  testator's  children 
living  at  the  time  of  his  death  were  James 
Clarksq^,  William  Clarkson,  Frances  Carter, 
Catharine  Jones,  L#ucy  Dodd,  Mary  Bellen- 
ger,  David  Clarkson  and  Anselm  Clarkson. 
All  of  them  except  the  two  last,  David  and 

claiming  under  the  contingent  limitation  over,  is 
precisely  the  same  as  if  the  conveyance  had  been 
expressly  subject  to  such  limitation.  Until  the 
death  of  Sarah  Dougherty,  without  issue  living  at 
her  death,  the  heirs  at  law  of  the  testator  had  no 
right  of  action  for  the  land.  Their  right  of  action 
then  and  thereby  accrued,  and  the  act  of  limitation 
could  begin  to  operate  against  them  only  from  that 
time.  Sarah  Dougherty  and  her  assigns  held  the 
land  in  privity  with  the  title  of  those  claiming  under 
the  contingent  limitation  over,  and  could  not  hold 
adversely  against  it  during  her  life.  This  view  is 
fully  sustained  by  the  decision  of  this  court  in 
Clarkson  v.  Booth,  17  Gratt.  p.  490.  We  are,  there- 
fore, of  opinion  that  the  action  is  not  barred  by 
adversary  possession,  or  the  act  of  limitations." 

See  also,  the  principal  case  cited  In  Austin  v. 
Brown,  87  W.  Va.  689, 17  S.  E.  Rep.  209. 

tAbatemrnt.— See  principal  case  cited  In  Rowe  v. 
Pulp  Co.,  42  W.  Va.  664.  26  S.  E.  Rep.  821. 

tDescriptio  Persons— Surplusage.— See  fooUnoU  to 
Harvey  v.  Sklpwlth,  16  Gratt  893. 

§See  foot-nat€  to  Price  v.  Com..  88  Gratt  819. 


V  R,  17  Gratt— 28 


433 


17  GRATT. 


Virginia  Kbports,  Annotated. 


402,  493,  494 


Anselm,  died  before  Betsey  Taylor,  and 
David  died  before  the  institution  of  this  suit, 
but  whether  before  or  after  the  death  of  Bet- 
sey Taj'lor  was  a  fact  not  known  or  ascer- 
tained in  the  cause.  Anselm  was  alive  at 
the  time  of  the  institution  of  the  suit  and 
the  rendition  of  the  judgment.  At  difiFerent 
periods  in  the  lifetime  of  Betsey  Taylor  the 
following  named  personal  representatives 
of  the  following  named  children  of  the  tes- 
tator were  duly  appointed  and  qualified   as 

such,  viz :  Nelson  C.  Clarkson  as  ezec- 
492      utor    *of   James   Clarkson,    Peter   J. 

Hill  as  administrator  with  the  will 
annexed  of  Catharine  Jones,  and  James 
Smiley  as  administrator  of  William  Clark- 
son ;  and  administration  de  bonis  non  of 
the  estate  of  Mary  Bellenger,  was  duly 
committed  to  Henry  Dunnington  as  ser- 
geant of  the  corporation  of  Lynchburg. 
After  the  death  of  Betsey  Taylor  and  before 
the  institution  of  the  suit,  to  wit,  in 
August,  1854,  by  an  order  of  the  Hustings 
court  of  L#ynchburg,  the  estates  of  L#ucy 
Dodd  and  of  David  Clarkson  by  the  name 
of  Daniel  Clarkson,  were  committed  to  the 
hands  of  said  Dunnington,  sergeant  as 
aforesaid,  for  administration,  according  to 
law.  After  the  institution  of  the  suit,  to 
wit,  on  the  9th  of  March,  1859,  by  another 
order  of  the  same  court,  reciting  that  '4t 
appearing  to  the  satisfaction  of  the  court 
that  there  was  a  clerical  error  in  ihe  order 
of  the  9th  of  August,  1854,  committing  the 
estate  of  Daniel  Clarkson  to  Henry  Dun- 
nington, the  sergeant  of  the  city  of  I^j'nch- 
burg,  when  in  fact  it  was  the  estate  of 
David  Clarkson  that  was  so  committed  to 
said  sergCfint;  and  that  said  error  was 
wholly  clerical ;  and  said  Dunnington,  ser- 
geant as  aforesaid,  having  since  that  time 
continued  to  act  as  administrator  of  said 
David  Clarkson,  under  said  order,"  the  said 
court,  on  the  motion  of  the  said  Dunning- 
ton, corrected  the  said  error,  nunc  pro  tunc, 
by  so  amending  the  said  order  of  the  9th  of 
August,  1854,  as  to  insert  therein  the  name 
of  **David"  instead  of  that  of  **Daniel." 

Abram  Taylor  used  and  employed  the 
slaves  Mealy  and  her  children  as  his  own 
during  his  life,  and  Betsey  Taylor  after  his 
death  used  and  employed  them  as  her  own 
while  in  her  possession,  some  of  them  being 
sold  by  her,  and  others  being  sold  by  the 
sheriff  under  an  execution  against  her.  She 
sold  some  of  them  to  persons  who  carried 
them  to  North   Carolina.     In   1841  she   sold 

Edmund,  a  descendant  of  Mealy,  to 
493      the   defendant  Booth,    *but   at    what 

price  or  for  what  period,  whether  for 
her  own  life  only  or  for  the  life  of  the  slave, 
does  not  plainly  appear;  though  it  is  prob- 
able from  the  circumstances  that  the  latter 
was  the  fact.  The  defendant  remained  in 
possession  of  Bdmund  from  the  time  of  the 
sale  until  after  the  institution  of  the  ac- 
tion, and  was  still  in  possession  at  the  trial 
thereof.  On  the  27th  of  September,  1854, 
the  action  was  brought  by  Anselm  Clark- 
son, Robert  C.  Jones  executor  of  Frances 
Carter,  Nelson  C.  Clarkson  administrator  of 
James  Clarkson,  Peter  J.  Hill  administra- 


tor of  Catharine  Jones,   James   Smiley  ad- 
ministrator   of    William    Clarkson,   Henry 
,  Dunnington,  sergeant  of  the  cit^'  of  Lynch- 
I  burg,   and  as  such  administrator  of   Lucy 
,  Dodd,  the  same  Henry  Dunnington,  sergeant 
as  aforesaid,  and   as  such  administrator  of 
I  Mary  Bellenger,  and  the  same  Henry^  Dun- 
;  nington,  sergeant  as  aforesaid,  and  as  such 
j  administrator  of  David   Clarkson,    against 
I  Moses   Booth.     The   declaration   is    in  the 
,  common  form  used  in  the  action  of  detinue, 
I  and  claims  Bdmund  and  four   other  slaves 
I  by   name.     The   general  issue  was  joined. 
And  in   October,  1859,   after  the  action  had 
been  pending   several   years,    the   plaintiff 
Robert  C.  Jones  executor  of  Frances  Carter, 
having  died,  the  case  abated  as  to  him,  and 
then  came  on  to  be  tried   by   a  jury,  when 
a  verdict  was  rendered  for  the  plaintiffs  for 
the   slave  Edmund* of  the  value  of  $1,400, 
and  for  damages  for  the  detention  of  said 
slave,  assessed  at  $1,250,    and   for  the  de- 
fendant as  to  the  other  slaves  in  the  decla- 
ration  mentioned.     On    the   trial  the  court 
gave  several  instructions  asked   for  by  the 
defendant  and  refused  to  give  several  asked 
for  by  the  plaintiffs ;  and  they   excepted  to 
the  opinions  of  the  court  thus  given  against 
them.     The  effect  of  these  opinions,    so  far 
as  it   is   material  to   be  stated,  is,  that  the 
right  of  action  for  the  slaves  in  controversy 
survived   to  Anselm   Clarkson,    and  was  in 

him  alone,  and  that  the  plaintiffs  could 
494      not  recover  *them  in  the  suit ;  and  also 

that  the  order  of  the  Hustings  court 
of  Lynchburg  of  the  9th  of  March,  1859, 
made  for  the  purpose  of  correcting  a  cler- 
ical error  in  the  order  of  the  same  court 
of  the  9th  of  August,  1854,  as  aforesaid, 
does  not  relate  back  so  as  to  make  Henry 
Dunnington,  as  sergeant  of  the  city  of 
Lynchburg,  the  personal  representative  of 
David  Clarkson  at  the  time  of  the  institu- 
tion of  the  suit,  which  could  not  therefore 
be  maintained  in  the  name  of  said  Dunning- 
ton as  such  representative.  After  the  ver- 
dict was  rendered,  a  motion  was  made  by 
the  defendant  to  set  it  aside  and  grant  a 
new  trial,  which  motion  the  court  sus- 
tained; and  the  plaintiffs  excepted.  .The 
facts  proved  on  the  trial  were  certified  in 
the  bill  of  exceptions,  at  the  conclusion  of 
which  it  was  assigned  as  the  reason  for 
setting  aside  the  verdict  and  granting  a  new 
trial,  that  the  court  was  of  opinion  that 
there  was  a  misjoinder  of  the  plaintiffs  in 
the  suit,  and  that  the  juiy  disregarded  the 
instructions  of  the  court.  On  the  20th  of 
October,  1860,  the  case  came  on  again  to  be 
tried,  when  a  verdict  was  rendered  for  the 
defendant.  On  this  trial  the  same  instruc- 
tions were  asked  for,  and  given  and 
refused,  as  on  the  former  trial;  and  the 
plaintiffs  again  excepted.  Judgment  for 
the  defendant  having  been  given  on  the 
verdict,  and  the  plaintiffs  obtained  a  super- 
sedeas thereto  from  this  court. 

Garland,  for  the  appellants. 

There  was  no  counsel  for  the  appellee. 

MONCURB,  P.,  delivered  the  opinion  of 
the  court: 
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The  court  is  of  opinion  that  by  the  will  of 
John  Clarkson  the  slaves  Mealy  and  her 
children,  which  were  thereby  given  to  his 
daughter  Betsey  Taylor  and  her  husband 
Abram  Taylor,  were  limited  at  the  death 
of    the     survivor    of    them,    to    the     rest 

of  the  testator's  children,  upon  the 
496      ^contingency  of  the  death  of  his  said 

daughter  without  issue  living  at  her 
death.  Although  the  words  *'and  if  it  so 
happens  that  above  Betsey  Taylor  die  hav- 
ing no  bodily  heir,"  immediately  following 
the  bequest  to  her  and  her  husband,  might, 
standing  by  themselves  and  unexplained  by 
anything  that  follows  them  in  the  will, 
import  an  indefinite  failure  of  issue,  yet 
followed  as  they  are  by  the  words  ^Hhat  she 
and  Major  Abram  Taylor  is  to  enjoy  them 
during  their  life,  but  is  not  to  remove  the 
said  negroes  out  of  this  state,  and  at  their 
death  to  be  equally  divided  among  the  rest  of 
my  children,"  an  intention  is  unmistakably 
indicated  to  confine  the  contemplated  con- 
tingency to  the  period  of  their  death,  or 
rather  that  of  the  survivor  of  them.  In  the 
event  of  the  happening  of  such  contingency, 
they  are  to  be  regarded  as  having  been 
mere  tenants  for  life,  expressly  restrained 
from  removing  the  negroes  out  of  the  state ; 
and  at  the  termination  of  the  life  estate,  or, 
in  the  language  of  the  will,  *  *  at  their  death" 
(words,  which  are  very  significant),  the 
negroes  are  directed  to  be  equally  divided 
among  the  rest  of  the  children. 

The  court  is  further  of  opinion  that  after 
the  death  of  the  testator  and  before  the 
death  of  his  said  daughter,  the  contingent 
executory  limitation  aforesaid  to  the  rest  of 
his  children  created  such  an  interest  in  them 
as  that  the  respective  portions  of  any  of  them 
dying  during  that  period  devolved  on  their 
personal  representatives  respectively,  and 
at  the  death  of  the  said  Betsey  Taylor,  who 
survived  her  said  husbapd  and  died  without 
ever  having  had  issue,  such  of  the  rest  of 
the  testator's  children  as  were  then  living, 
and  the  personal  representatives  of  such  of 
them  as  were  then  dead,  were  tenants  in 
common  of  the  said  slaves  and  their  in- 
crease, or  such  of  them  as  were  then  in 
existence,  and  as  such  were  entitled  to  the 

possession  thereof,  and  in  such  pos- 
496      session,  at  least  constructively,  *and 

were  entitled  to  maintain  a  joint  ac- 
tion for  any  subsequent  wrongful  detention 
or  conversion  of  the  same  or  any  part 
thereof.  1  X/omax  on  Ex'rs,  p.  319,  marg. ; 
1  Tho.  Co.  Lit.  783;  3  Rob.  Pr.,  new  ed., 
163;  Rose's  adm'x  v.  Burgess,  10  I^eigh 
186,  and  especially  the  opinion  of  Stanard, 
J.,  in  that  case.  As  tenants  in  common  of 
personal  property  must  join  in  an  action  for 
an  injury  to  such  property,  and  as  a  per- 
sonal representative  of  a  deceased  tenant  in 
common  becomes  a  tenant  in  common  with 
the  survivors,  it  follows  as  a  necessary  con- 
sequence that  he  must  join  with  them  in 
such  an  action.  The  rule  is  different  where 
two  or  more  persons  are  jointly  entitled,  as 
parties  or  otherwise,  to  a  chose  in  action, 
and  one  of  them  dies.  There  the  remedy 
survives,  though  the  right  does  not,  and  the 


action  must  be  brought  in  the  name  of  the 
survivors  only.  This  was  long  a  mooted 
question,  and  was  at  one  time  held  other- 
wise in  England.  But  it  was  decided  in  the 
case  of  Martin  v.  Crompe,  1  Lord  Raym.  R. 
340,  that  the  action  must  be  in  the  name  of 
the  survivors  alone.  Lord  Holt  assigning 
as  a  reason  that  it  would  make  strange  con- 
fusion that  one  party  should  sue  in  his  own 
right  and  another  in  another's.  This  de- 
cision had  ever  since  been  held  in  that 
country  to  be  undoubted  law,  as  was  said 
by  Parke,  B.,  in  Buckley  v.  Barber,  1  Eng. 
L.  &  E.  R.  506;  and  the  same  doctrine  is 
firmlv  established  in  this  country.  3  Rob. 
Pr.,  new  ed.,  p.  164,  and  authorities  cited. 
There  is  this  difference,  then,  in  regard  to 
the  proper  persons  to  be  made  plaintiffs  in 
an  action  for  the  wrongful  detention  or 
conversion  of  personal  property  held  bj" 
tenants  in  common,  between  a  case  in  which 
the  death  of  one  of  them  occurs  before,  and 
a  case  in  which  such  death  occurs  after,  the 
wrongful  act;  that  in  the  former  case  the 
action   for  such   act  must  be    brought    in 

the  joint  names  of  the   survivors  and 
497      the  personal   representative   of    *the 

deceased  tenant  in  common,  while  in 
the  latter  it  must  be  brought  in  the  names 
of  the  survivors  only ;  and  where  it  is  prop- 
erly brought  in  the  joint  names  of  the  sur- 
vivors and  the  personal  representative  of 
the  deceased  tenant,  and  one  of  them  dies 
pending  the  action,  whether  he  be  such 
personal  representative  or  one  of  the  sur- 
vivors, it  abates  as  to  him  and  proceeds  in 
the  names  of  the  surviving  plaintiffs  only ; 
so  that  if  the  person  dying  be  such  personal 
representative,  the  action  is  not  to  be  re- 
vived in  the  name  of  an  administrator  de 
bonis  non  of  the  deceased  tenant  in  com- 
mon. In  fact,  there  is  no  difference  in  the 
rights  in  which  the  plaintiffs  sue  where  one 
of  them  is  a  personal  representative  .  of  a 
deceased  tenant  in  common  and  the  others 
are  the  surviving  tenant.  All  of  them  sue 
in  suo  jure,  though  the  description  of  per- 
sonal representative  of  a  decedent  be  added 
to  the  name  of  one  of  them.  Such  matter 
of  description  is  unnecessary  but  harmless, 
and  may  be  treated  as  surplusage.  2  Lom. 
on  Ex'rs,  371,  marg.;  3  Rob.  Pr.,  new 
ed.,  518;  Rose's  adm'x  v.  Burgess,  Supra; 
Harvey  v.  Skipwith,  Ac,  16  Gratt.  393. 
Persons  cannot  join  as  plaiii tiffs  in .  an 
action  at  law  in  different  rights — the  ope  as 
a  personal  representative  and  the  other  in 
his  own  right — for  the  reason  assigned  by 
Lord  Holt  as  before  mentioned,  *'that  it 
would  make  strange  confusion"  to  do  so. 
A  personal  representative  of  a  deceased 
tenant  in  common  must  have  possession  of 
the  subject  held  in  common,  actual  or  con- 
structive, when  the  wrong  is  done  for  which 
the  action  is  brought,  to  entitle  him  to 
join  with  the  surviving  tenants  in  common 
as  plaintiffs  in  the  action.  Title  and  pos- 
session make  them  tenants  in  common,  and 
entitle  them  to  maintain  the  joint  action 
suo  jure,  even  though  one  of  them  becomes 
entitled  by  being  a  personal  representative, 
while    the     others    are    entitled    in    their 
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498  own  right.    The  ^possession  of   one 
tenant  in   common   is  the  possession 

of  all  who  may  be  entitled  as  co-tenants 
with  him. 

It  is  a  rule  of  law  that  the  property  of 
personal  chattels  draws  to  it  the  possession, 
unless  they  be  in  the  actual  adversary  pos- 
session of  another.  1  I#om.  on  Ex'rs,  314, 
marg.  A  personal  representative  may,  at 
his  election,  sue  as  such,  or  in  his  own 
right  (of  course,  in  the  latter  case,  for  the 
benefit  of  the  estate  he  represents),  for  an 
injury  to  the  goods  of  the  deceased  after 
his  death,  unless  such  representative  be  ten- 
ant in  common  of  those  goods  with  another, 
in  which  case,  we  have  seen,  they  must 
jointly  sue  in  their  own  right.  A  personal 
representative  being  considered  in  law  as 
the  owner  of  the  goods  of  the  deceased  from 
the  time  of  his  death,  may  declare  upon 
this  constructive  possession,  though  he  may 
never  have  had  actual  possession  before  the 
tort  committed ;  nor  will  it  make  any  differ- 
ence whether  the  injury  was  done  before 
probate  or  administration  granted,  for  they 
relate  back  to  the  death  of  the  deceased. 
Ibid. 

The  court  is  further  of  opinion  that  the 
possession  of  the  said  slaves  or  any  of  them 
by  the  said  Betsey  Taylor  during  her  life 
was  not  adverse  to,  but  consistent  with  the 
title  of  the  rest  of  the'  testator's  children, 
and  that  the  sale  by  her  of  a  portion  of  the 
said  slaves  to  the  defendant  Moses  Booth, 
even  if  intended  to  pass  the  absolute  estate, 
operated  to  pass  the  life  estate  only  of  the 
said  Betsey  Taylor  in  the  same,  and  was 
null  and  void  for  any  other  or  further  pur- 
pose. And  the  said  Moses  Booth,  after  the 
said  sale  and  until  and  at  the  time  of  the 
death  of  the  said  Betsey  Taylor,  continued 
to  hold  the  slaves  sold  to  him  as  aforesaid 
consistently  with,  and  not  adversely  to  the 
right  and  title  of  the  rest  of  the  children ; 
and  such  of  the  said  children  as  were  alive 
at  her  death  and  the  personal  representa- 
tives of  such  of  them  as  were  then  dead 
(though  some  of  the  said  representa- 

499  tives  *may  not  have    been   appointed 
or  qualified  until  after  that   time),  eo 

instanti  became  entitled  to  the  possession  of 
the  said  slaves,  and  by  construction  of  law 
was  in  the  possession  thereof  as  tenants  in 
common.  1  Rob.  Pr.,  new  ed.,  508-510,  and 
cases  cited.  As  was  said  by  this  court  in 
Henry  v.  Graves,  16Gratt.  244,  254-5,  the  par- 
ticular estate  and  remainder  made  together 
but  one  absolute  estate  in  the  slaves.  The 
assent  to  the  legacy  of  the  particular  estate 
enured  to  the  benefit  of  the  remaindermen, 
who,  though  not  in  actual  possession  of  the 
remainder  during  the  existence  of  the  par- 
ticular estate,  yet  had  all  the  possession  of 
which  a  remainder  is  susceptible.  The 
remainder  was  not  a  mere  chose  in  action, 
but  at  most  a  quasi  chose  in  action.  No 
action  was  necessary  to  reduce  it  into  pos- 
session, but  at  the  termination  of  the  life 
estate  it  would  fall  to  the  possession  of  the 
remaindermen  by  operation  of  law.  *  *  To  be 
sure  if  the  life  tenant,  or  the  assignee  of 
the    life   tenant  (who   by   the   assignment 


becomes  a  tenant  per  auter  vie),  holds, 
uses  and  enjoys  the  property  as  his  own 
after  the  termination  of  the  life  estate,  such 
possession  becomes  adverse  to  the  remain- 
dermen and  is  a  wrongful  conversion  of  their 
property  to  his  use,  from  the  time  of  which 
conversion  the  act  of  limitations  will 
begin  to  run  against  them ;  as  was  held  bj 
this  court  in  Layne  v.  Norris's  adm*r,  16 
Gratt.  236.  But  there  must  be  an  instant 
of  time,  if  not  in  fact,  at  least  in  contem- 
plation of  law,  between  the  termination  of 
the  life  estate  and  such  subsequent  wrong- 
ful conversion  of  the  property  by  the  life 
tenant,  and  that  instant  of  time  is  sufiScient 
to  make  the  conversion  a  violation  and  in- 
vasion as  well  of  the  possession  as  the 
property  of  the  remaindermen.  Until  the 
termination  of  the  life  estate  the  life  ten- 
ant cannot  hold  adversel3'  to  the  remainder- 
men, but  must  hold  in  subordination  to 
their  title.  When  the  life  estate  terminates 
the  title  and  right  of  possession  are  united 
in  them,  and  though  they  have 
500  *not  actual,  yet  they  have  construct- 
ive possession  of  the  property.  The 
law  does  not,  because  it  cannot,  operate  an 
actual  transfer  of  the  property  from  the 
hands  of  the  life  tenant,  where  it  is  neces- 
sarily found  at  the  termination  of  the  life 
estate,  to  the  hands  of  the  remaindermen, 
but  it  makes  his  possession  their  possession, 
until  he  wrongfully  detains  or  converts  the 
property ;  which  act,  as  before  stated,  is  an 
invasion  of  their  possession  as  well  as  of 
their  property.  The  law  will  not  presume 
that  they  intend  such  a  wrong  until  it  is 
actually  perpetrated,  and  when  it  is  perpe- 
trated it  will  not  relate  back  to  the  termina- 
tion of  the  life  estate,  so  as  to  displace  the 
intermediate  constructive  possession  of  the 
remaindermen,  which  was  incident  and 
adhered  to  their  title.  This  is  perfectly 
consistent  with  the  decision  of  this  court  in 
Layne  v.  Korris's  adm'r,  supra,  as  will 
plainly  appear  by  referring  to  the  reasons 
on  which  that  decision  was  founded. 

The  court  is  further  of  opinion  that  the 
testator's  children,  James  Clarkson,  Wil- 
liam Clarkson,  Frances  Carter,  Catharine 
Jones,  Lucy  Dodd  and  Mary  Bellenger, 
having  died  before  the  said  Betsey  Taylor, 
their  personal  representatives  were  tenants 
in  common  of  the  said  slaves,  or  such  of 
them  as  were  in  existence  when  the  life 
estate  fell  in,  with  the  testator's  son  Anselm 
Clarkson  who  survived  the  said  Betsey 
Taylor,  and  were  properly  joined  with  him 
as  plaintiffs  in  this  action.  Whether  the 
personal  representative  of  the  testator's  soo 
David  Clarkson  was  also  one  of  the  tenants 
in  common  at  that  time  and  was  properly 
joined  as  one  of  the  plaintiffs  in  the  action, 
depends  upon  whether  he  also  died  before 
the  said  Betsey  Taylor ;  a  fact  which  is  rep- 
resented in  the  record  as  being  unknown. 
But  if  it  be  necessary  to  support  the  action, 
it  ought  to  be  presumed  that  he  died  before 
her. 

The  court  is  further  of  opinion  that  the 
insertion  of  the  name  ^^Daniel"  instead  of 
that  of  ** David,"  in  the  order  of  the   Hus- 
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tings  court   of   Lynchburg  of  the  9th 

501  August,  M854,  was  a  mere  clerical 
error,  which  the  said  court  at  a  sub- 
sequent term  had  a  right  to  correct  nunc 
pro  tunc,  and  did  so  correct  by  the  order  of 
March  9th,  1859;  and  that  by  the  former 
order  thus  corrected  the  estate  of  said  David 
Clarkson  was  duly  committed  to  the  hands 
of  Henry  Dunnington,  sergeant  of  the  city 
of  JUynchburg,  for  administration  as  of  the 
said  9th  of  August,  1854. 

But  the  court  is  further  of  opinion  that 
even  if  David  Clarkson  in  fact  died  after 
the  said  Betsey  Taylor,  or  if  Henry  Dun- 
nington were  not  the  legal  representative 
of  said  David  Clarkson,  neither  of  these 
facts,  nor  both  of  them  together,  would 
affect  the  right  of  the  plaintiffs  to  maintain 
this  action,  inasmuch  as  the  same  Henry 
Dannington  is  named  as  a  plaintiff  by  the 
description  of  ^'sergeant  of  the  city  of 
X«ynchburg  and  as  such  administrator  of 
I#ucy  Dodd,"  and  of  **  sergeant  as  afore- 
said and  as  such  administrator  of  Mary 
Bellenger, ' '  as  well  as  by  the'description  of 
* 'sergeant  as  aforesaid  and  as  such  admin- 
istrator of  David  Clarkson,'*  all  of  which  is 
mere  description  of  the  person  and  may  be 
stricken  out  as  surplusage;  the  said  Henry 
Dunnington  being  but  one  plaintiff,  suing 
in  his  own  name  and  right  by  the  descrip- 
tions aforesaid. 

The  court  is  further  of  opinion  that  the 
plaintiff  Robert  C.  Jones,  executor  of 
Frances  Carter,  having  died  pending  the 
action,  it  was  properly  abated  as  to  him, 
and  further  proceeded  with  in  the  name  of 
the  other  plaintiffs. 

And  the  court  is  therefore  of  opinion  that 
the  Circuit  court  erred  in  such  and  so  much 
of  its  rulings  as  are  contrary  to  the  fore- 
going opinion,  and  especially  in  setting 
aside  the  first  verdict  of  the  jury  and  grant- 
ing a  new  trial,  instead  of  rendering  a  final 
judgment  for  the  plaintiffs  upon  said  ver- 
dict. 

Therefore  it  is  considered  that  the 
said  judgment  of  the  Circuit  court  be  re- 
versed and    annulled,    and    that    the 

502  *plain tiffs    recover    against    the    de- 
fendant their  costs  by  them  expended 

in  the  prosecution  of  their  writ  of  superse- 
deas aforesaid  here.  And  this  court  pro- 
ceedin^g  to  give  such  judgment  as  the  said 
Circuit  court  ought  to  have  given,  it  is 
further  considered  that  all  the  proceedings 
in  the  action  subsequent  to  the  said  first 
verdict  of  the  jury  be  set  aside  and  annulled, 
and  that  the  plaintiffs  recover  against  the 
defendant  the  negro  slave  Edmund  in  the 
said  verdict  mentioned,  of  the  value  therein 
mentioned,  if  he  may  he  had;  but  if  not, 
then  the  value  aforesaid,  together  with  his 
damages  assessed  by  the  jury  in  their  said 
verdict,  and  their  costs  by  them  about  their 
suit  in  the  said  Circuit  court  expended. 
But  this  judgment  is  to  be  without  preju- 
dice to  any  question  which  may  arise  in 
regard  to  the  liability  of  the  defendant  for 
the  alternative  value  of  the  said  slave :  this 
court  only  intending  to  give  such  judgment 
as  the  Circuit  court  ought  to  have  given  in 


the  condition  in  which  the  case  was  when 
the  judgment  of  that  court  was  rendered, 
without  deciding  whether  the  said  liability 
of  the  defendant  is  affected,  and  if  so,  to 
what  extent,  by  the  provision  of  the  con- 
stitution in  regard  to  the  abolition  of 
slaver3%  or  by  anything  else  which  has 
transpired  since  the  rendition  of  the  said 
judgment — it  being  considered  premature  by 
the  court  to  decide  that  question  now,  when 
the  parties  have  not  been  heard  upon  it,  and 
facts  which  may  materially  affect  it  have 
not  been  brought  into  the  record.  If  the 
defendant  shall  be  advised  to  raise  the 
question  in  the  Circuit  court,  he  will  have 
an  opportunity  to  do  so  (notwithstanding 
this  judgment),  by  motion  to  quash  any 
execution  which  may  be  issued  upon  the 
said  judgment,  as  to  the  said  slave  or  his 
alternative  value,  or  otherwise,  as  he  may 
be  advised.  Which  is  ordered  to  be  certified 
to  the  said  Circuit  court. 

Judgment  reversed. 


503        *Penn  &  als.  v.  Whitehead  &  als. 

June  ^erm,  1867,  Richmond. 
[M  ^m.  Dec.  478.] 

I.  Msrrl«d  Women  —  Septtrate  Estate  —  BngSfflng:  In 
Biisinete  Right  to  Profits.*— A  married  woman 
may  engage  in  trade  on  her  separate  account,  and 
enter  into  partnership  for  that  pnrpose,  by  the  con- 
sent of  her  husband  ;  and  she  will  be  entitled  to 
the  profits  of  the  trade  a^rainst  her  husband,  even 
thouffh  his  afirreement  be  merely  voluntary  ;  and 
asrainst  his  creditors,  at  least  to  some  extent.  If 
the  acrreement  be  founded  on  valuable  considera- 
tion paid  by  or  for  the  wife. 

9.  Same— Same— Same— 5ane.— A  married  woman 
havlnfiT  a  separate  estate,  may  ensrafire  in  trade 
with  the  consent  of  her  hnshand.  and  may  to  the 
extent  of  her  power  over  It,  subject  her  estate  to 
the  payment  of  the  debts :  and  she  will  be  entitled 
to  the  profits  of  the  trade  as  against  her  husband 
and  his  creditors,  to  the  extent,  at  least,  to  which 
such  profits  may  not  ,be  due  to  the  labor,  skill, 
capital  or  credit  furnished  by  her  husband. 

3.  Saaw -Same— Same— Same.- Where  the  husband 
famishes  all  or  a  portion  of  tbe  labor  and  skill  or 
a  portion  of  the  capital  and  credit  used  in  carry- 
ing" on  the  business,  the  wife  will  be  entitled  even 
as  against  his  creditors,  to  such  portion  of  the 
profits  as  will  compensate  her  for  what  she  has 
contributed  to  the  business  either  In  the  shape  of 
capital  or  credit  To  the  extent  to  which  a  just  ap- 
portionment can,  it  will  be  made. 

4.  Same— Same— Alienation. t— If  the  power  to  dispose 
of  or  chargre  the  wife's  separate  estate  Is  not  de- 

*Mani«d  Women— Separate  Estate— Bng^nir  In 
Business— Riffht  to  Profits.— The  principal  case  is 
cited  in  the  following  cases:  Atwood  t.  Dolan.  84 
W.  Va.  581, 12  S.  E.  Rep.  694;  Stewart  v.  Stout  88  W. 
Va.  488, 18  S.  E.  Rep.  728;  Carey  v.  Burr  ass,  20  W.  Va. 
570:  Jones  v.  Reld.  12  W.  Va.  866,  and  cases  cited: 
Trapnell  v.  Conklyn,  87  W.  Va.  252, 16  S.  E.  Rep.  578. 

In  Campbell  v.  Bowles,  80  Gratt  668,  the  principal 
case  is  distlnfiruished.  See  also,  Alsop  y.  Catlett,  97 
Va.  860,  84  S.  £.  Rep.  48,  where  the  principal  case  is 
cited. 

tSame— Same— Alienation.— In  the  foot-note  to  Dar- 
nall  V.  Smith,  26  Gratt  878,  it  is  said:  '*The  cases  on 
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nled  either  expressly  or  by  Implication,  she  has 
the  power  as  an  Incident  to  the  separate  estate. 

5.  Same— Same  -Life  I nterest~Rls:bt  to  Chargre.— Prop- 
erty Is  conveyed  to  a  trustee,  on  a  consideration 
flowlnfir  from  the  wife,  for  her  separate  use  for 
life,  to  remain  in  her  possession  for  the  support 
of  herself  and  her  issue  and  family,  and  for  no 
other  purpose ;  and  with  power  to  dispose  of  it 
by  will  amonfiT  her  family.  She  has  the  power  to 
charsre  her  life  estate  with  payment  of  the  debts 
of  the  business  in  which  she  has  enfirasred. 

504    *6.  Same— Same-Debts  Paid  Out  of  Profits.— In 

such  a  case  the  wife  is  entitled  to  have  the 
debts  of  the  business  paid  out  of  tbe  assets  in  ex- 
oneration of  her  separate  life  estate. 

7.  Same— Same- Bniraffinv  la  Business—Liability  of 
Stock  lor  Debts.— A  wife  beingr  without  any  ade- 
quate means  of  support  for  herself  and  family, 
and  her  husband  beln?  insolvent,  she,  with  his 
consent  and  for  the  purpose  of  obtaining-  a  sup- 
port eufiraered  in  a  mercantile  business  for  her 
separate  use  by  the  aid  of  her  friends  in  loan- 
iuGT  her  money  or  selliufir  her  goods  on  the 
credit  of  the  business.  Her  stock  in  trade  will  be 
liable  for  the  payment  of  her  debts  thus  con- 
tracted, and  so  liable  preferably  to  the  proper 
debts  of  her  husband  ;  even  though  the  necessary 
labor  and  skill  employed  in  conducting  the  busi- 
ness was  furnished  by  him  and  his  minor  sons. 

8.  Same— Claim  of  Husband  for  Serylces— Priority  of 
Creditors.— In  such  a  case  any  claim  which  the 
husband  may  have  for  the  services  of  himself  and 
his  minor  sons,  will  be  subordinate  to  the  claims 
of  the  creditors  of  the  concern  to  priority  of  pay- 
ment out  of  the  assets. 

9.  Infant  Partners— Release  of  Services.— An  infant 
may  be  a  partner,  and  his  father  though  Indebted 
and  insolvent,  may  release  to  his  son  all  claim  to 


this  subject  have  been  collected  In  annotations  to 
Leake  v.  Benson,  29  Gratt.  153:  Garland  v.  Pamplln, 
82  Gratt  305;  Irvine  v.  Greever,  32  Gratt  411;  Justls 
v.  English,  30  Gratt  586;  Ropp  v.  Minor,  83  Gratt  97; 
Frank  v.  Lillenfeld,  33  Gratt  377.  These  cases  with 
their  notes  are  practically  exhaustive  of  the  law  in 
Virginia  on  this  still  Important  subject"  See  also, 
the  followiner  cases  cltiner  the  principal  case:  Patton 
V.  Merchants'  Bank  of  Charleston,  12  W.  Va.  606; 
Raymond  v.  Jones.  83 Gratt  338;  Radford  v.  Carwlle, 
13  W.  Va.  654;  Mauzy  v.  Mauzy,  79  Va,  539;  Dulin  v. 
McCaw.  39  W.  Va.  724,  20  S.  E.  Rep.  683. 

In  Walke  v.  Moore,  95  Va.  733,  30  S.  E.  Rep.  874, 
where  there  w^as  a  conveyance  to  a  trustee  for  a 
woman  and  her  children,  the  court  said:  "The  first 
question  to  be  considered  is  whether  the  children  of 
Virginia  Baughan  took  under  the  trust  a  Joint  estate 
with  her  In  the  land,  or  whether  she  took  an  equita- 
ble estate  in  fee  to  the  exclusion  of  the  children.  Its 
determination  is  not  wholly  free  from  doubt  or 
difficulty,  but  it  is  not  perceived  how  the  case  can  be 
reasonably  distinguished  from  that  class  of  cases 
headed  by  Wallace  v.  Dold,  3  LelGrh258,  and  followed 
by  Stinson  v.  Day,  1  Rob.  435;  Penn  v.  Whitehead, 
17  Gratt  503;  Leake  v.  Benson,  29  Gratt  153;  Bain  & 
Bro.  V.  Buff.  76  Va.  371;  Mauzy  v.  Mauzy,  79  Va.  587; 
Waller  v.  Catlett  83  Va.  200,  2  S.  E.  Rep.  280;  Stace  v. 
Bumgardner,  89  Va.  418, 16  S.  E.  Rep.  282;  and  Nye  v. 
Lovitt  92  Va.  710,  24  S.  E.  Rep.  345w"  See  also,  Rich- 
ardson V.  See  vers,  84  V  a.  270,  4  S.  E.  Rep.  712,  citing 
the  principal  case. 

In  Rlxey  v.  Deitrlck,  85  Va.  44,  6  S.  E.  Rep.  615,  the 
principal  case  is  distingruished. 


his  services  ;  and  the  consent  of  the  father  to  the 
son's  becomlnff  a  partner  is  a  release  of  his  serr- 
,  ices. 

10.  Married  Women— Bngugiaz  In  Business— Servkeivf 
Insolvent  Husband.— A  business  in  which  the  ^ife 
is  eufiraged  with  the  consent  of  the  husband,  is 
carried  on  by  the  labor  and  skill  of  her  husband 
and  his  minor  sons  ;  and  he  is  Indebted  and  insol- 
vent The  profits  of  the  business  after  paying  ofi 
its  debts  and  expenses,  are  liable  to  the  creditors 
of  the  husband. 

1 1 .  Same— 5ame— Expenses.— The  expenses  of  the  sup- 
port of  the  husband  and  his  wife  and  family  are  a 
part  of  the  necessary  expenses  of  the  business, 
without  which  there  could  be  no  profits. 

This  case  was  before  this  court  in  1855, 
and  is  reported  in  12  Grattan  74.  The 
pleadings  and  interlocutory  decree  from 
which  the  appeal  was  taken  are  stated  in 
that  report.  After  the  cause  went  back 
to  the  Circuit  court  Beverly  Hargrove  and 
others  filed  their  bill  in  the  same  court, 
against  the  defendants  in  the  first  case, 
claiming  to  be  creditors  of  Floyd  L.  White- 
head, and  seeking  to  subject  the  same  fund 
to  the  payment  of  their  debts.  And 
505  *they  charge  that  the  said  concerns 
were  conducted  without  making  public 
the  names  of  the  parties  and  principals,  as 
required  by  the  13th  section  of  ch.  145  of  the 
Code  of  Virginia.  The  defendants  an- 
swered, referring  to  the  first  suit  and  ask- 
ing that  the  two  might  be  united,  and 
asking  that  their  answers  in  the  said  first 
suit  may  be  taken  as  their  answers  in  this. 
A  number  of  the  creditors  of  Floyd  L. 
Whitehead,  agent,  and  Floyd  L.  Whitehead, 
agent,  &  Son,  filed  their  petition  in  the 
cause  setting  up  their  claims,  and  alleging 
that  they  knew  that  Floyd  L,.  Whitehead 
was  insolvent,  and  that  they  would  not  have 
trusted  him  upon  his  own  responsibility,  but 
that  their  debts  were  contracted  on  the  faith 
and  credit  of  said  firms.  They  were  unaware 
of  any  fraud  on  the  part  of  Whitehead,  if 
there  was  any,  which  they  do  not  believe, 
and  certainly  there  was  none  on  their  own 
part. 

It  appears  that  Floyd  I<.  Whitehead, 
failed  in  business  in  1842,  when  he  con- 
veyed his  property  to  trustees  for  the  pay- 
ment of  debts ;  and  at  the  same  time,  in 
consideration  of  Mrs.  Whitehead's  joining 
in  the  conveyance  of  his  real  estate,  he 
conveyed  to  Charles  Williams,  the  brother 
of  Mrs.  Whitehead,  some  slaves  and 
other  personal  property,  in  trtist  for  her 
separate  use  during  her  life,  to  remain  in 
her  possession  for  the  support  and  main- 
tenance of  herself  and  her  issue  and  family, 
and  for  no  other  purpose  whatever:  but  that 
the  trustee  might,  with  her  consent,  dispose 
of  any  part  of  the  property  and  invest  it  in 
other  property,  in  trust  for  Whitehead ;  and 
after  her  death  to  her  children,  and  if  none 
to  her  heirs :  provided,  however,  that  she 
should  have  the  power  to  convey  the  same 
or  any  part  thereof  by  will  to  such  person 
or  persons  as  she  should  choose,  but  not  out 
of  her  own  or  her  husband's  family. 

At    the    time      this      deed     was     made, 
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506  Floyd  I^.    Whitehead    *was  and  con- 
tinues to  be   wholly   and   notoriously 

insolvent,  and  besides  himself  and  Mrs. 
Whitehead,  his  family  consisted  of  four 
children  by  a  former  wife  and  three  by  the 
present,  all  of  whom  were  minors;  and  the 
only  property  for  the  support  of  that  family 
was  that  conveyed  as  herein  stated,  amount- 
ing* in  value  to  little  more  than  one  thou- 
sand dollars,  and  a  few  slaves  lent  to  Mrs. 
Whitehead  by  her  father.  This  not  being* 
sufficient  for  their  support,  on  the  1st  of 
April,  1846,  Floyd  h.  Whitehead,  as  agent 
of  Williams,  trustee  of  Mrs.  Whitehead,  pur- 
chased of  H.  W.  Heath  &  Co.  their  stock  of 
goods,  amounting  to  $1,263.83,  for  which 
he  executed  bonds  payable  in  one,  two  and 
three  years.  These  bonds  were  signed  by 
him  as  agent  for  C.  Williams,  trustee  of 
Maria  P.  Whitehead,  and  also  by  Whitehead 
individually.  On  the  same  c(ay  of  April 
Mrs.  Whitehead  executed  a  paper  under 
seal,  by  which  she  pledged  her  trust  prop- 
erty for  the  payment  of  the  debt  to  Heath. 
And  this  paper,  with  an  endorsement  upon 
it  by  Floyd  L.  Whitehead  approving  the 
same,  was  duly  acknowledged  before  two 
justices  of  the  peace,  and  admitted  to  record 
in  the  clerk's  office  of  the  County  court  of 
Nelson  countj'.  Soon  after  this  purchase, 
viz :  the  26th  of  April,  the  trustee  Williams, 
living  in  the  county  of  Botetourt,  the 
County  court  of  Nelson,  at  the  instance  of 
Mrs.  Whitehead  and  with  his  consent,  re- 
moved him,  and  appointed  Floyd  L.  White- 
head in  his  place. 

On  the  28th  of  March  previous.  Heath 
leased  to  Whitehead,  as  agent  of  Mrs. 
Whitehead,  his  storehouse  and  lot,  called 
Fleetwood,  where  Heath  &  Co.  had  been 
doing  business,  for  three  years,  at  an  an- 
nual rent  of  one  hundred  and  sixty-five 
dollars.  At  this  place  Floyd  I^.  Whitehead, 
as  agent  of  Mrs.  Whitehead,  carried  on 
business  as  a  merchant  until  1850,  assisted 
by  his  two  sons,  Alexander  and  Kincaid, 
both      of     whom    were     minors.     In 

507  *1850    Alexander  was   admitted   as  a 
partner     in   the   concern,     he    being 

then  nineteen  years  old,  and  the  business 
was  carried  on  under  the  name  of  Floyd  L. 
Whitehead,  agent.  &  Son,  until  1852,  when 
it  was  closed.  In  January,  1853,  Penn  filed 
his  bill. 

When  the  cause  went  back  from  this 
court,  a  decree  was  made  in  May,  1855,  di- 
recting a  commissioner  to  take  various 
accounts,  and  among  them,  1st.  An  ac- 
count of  the  debts  of  the  plaintiffs;  2d.  An 
account  of  all  the  debts  due  and  owing  by 
the  two  concerns  of  F.  L.  Whitehead,  agent, 
and  F.  L.  Whitehead,  agent,  &  Son ;  3d. 
An  account  of  the  assets  of  each  of  the  said 
concerns;  and,  4th.  An  account  of  the 
profits  of  said  concerns ;  and  showing  how 
much  of  said  profits  is  the  fruits  of  the 
labor  and  skill  of  F.  L.  Whitehead  and  his 
minor  sons;  and  apportioning  the  profits  of 
the  last  concern,  one-third  to  Alexander  R. 
Whitehead  and  two-thirds  to  M.  P.  White- 
head's trustee  or  agent. 

In   September,    1859.    the     commissioner 


made  his  report.  He  stated  the  plaintiffs' 
debts  at  $11,366.27 ;  the  debts  due  and  owing 
by  F.  Ii.  Whitehead,  agent,  which  had  been 
presented,  amounted  to  $6,415.38,  beside  a 
number  appearing  on  the  books  whose 
claims  were  not  filed ;  the  debts  owing  by 
F.  Iw.  Whitehead,  agent,  &  Son,  which  had 
been  presented,  amounted  to  $12,374.32, 
beside  a  number  appearing  on  their  books 
which  had  not  been  filed.  There  had  been 
collected  by  the  receiver,  of  the  assets  of 
the  first  concern,  $3,332.22,  and  of  the  sec- 
ond concern  $1,600.29;  and  there  were  debts 
due  to  the  first,  reported  good,  $8,042.15, 
and  doubtful,  $2,152.35;  and  of  the  second, 
reported  good,  $9,770.54,  and  doubtful, 
$1,525.03.  The  whole  assets  of  the  first 
concern  was  reported  at  $13,943.62,  and  of 
the  second  at  $11,688.60.  The  apparent 
profits  of  the  first  concern  was  reported  at 
$7,558.24,    to     be    increased    possibly 

508  from     *doubtful    or  bad    debts ;    the 
apparent  loss  of  the   second,    $685.72, 

to  be  diminished  from  doubtful  debts.  ][t 
appears  that  F.  L.  Whitehead  was  debtor 
on  the  books  of  the  first  concern  to  the 
amount  of  $2,076.28  of  principal,  and  on  the 
second  to  $1,082.48;  and  these  debts  were 
included  in  the  commissioner's  report  of 
assets. 

The  cause  came  on  again  to  be  heard  on 
the  10th  day  of  May,  1860,  when  the  court 
held,  1st.  That  the  creditors  of  the  concern 
of  F.  Iv.  Whitehead,  agent,  and  F.  L. 
Whitehead,  agent,  &  Son,  were  entitled  to 
full  satisfaction  out  of  the  assets  of  said 
concerns.  2d.  That  the  plaintiffs  in  the 
order  in  which  they  obtained  their  liens 
upon  the  residue,  if  any  there  shall  be,  will 
be  entitled  to  such  residue.  3d.  That 
whether  or  not  the  creditors  of  the  latter 
concern,  in  case  they  are  not  paid  out  of 
the  assests,  shall  be  allowed  to  go  upon  any 
surplus  profits  of  the  first,  after  its  debts 
are  paid,  would  not  then  be  passed  upon. 
And  the  court  then  proceeded  to  decree 
the  payment  of  a  dividend  to  the  creditors 
of  the  first  concern  of  fifty  per  cent.,  and 
of  the  second  concern  of  twenty  per  cent., 
to  be  paid  out  of  the  fund  in  the  hands  of 
the  receiver  of  the  court.  And  thereupon 
Thomas  L.  Penn  and  Fitzpatrick's  repre- 
sentatives, two  of  the  plaintiffs,  applied  to 
this  court  for  an  appeal  from  the  decree ; 
which  was  allowed. 

Tucker,  for  the  appellants. 
Green,  for  the  appellees. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court: 

When  Floyd  L.  Whitehead  commenced 
his  mercantile  business  as  agent  of  his  wife 
Maria  P.  Whitehead  in  March  or  April, 
1846,  he  was  insolvent,  having  a  short  time 
before  taken  the  oath  of  an  insolvent  debtor. 
He   had    a    large  family,    consisting, 

509  besides  himself  and  his  *wife,   of  six 
children ;    three    of   whom  were  by  a 

former  marriage,  and  all  of  whom  were 
under  age,  some  of  them  being  of  very 
tender  years.  The  family  had  no  means  of 
subsistence  but  what  could  be  derived  from 
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a  small  separate  estate,  which  had  been 
settled  on  the  wife  by  her  husband,  in  con- 
sideration of  her  relinquishing  her  contin- 
gent right  of  dower  in  certain  real  estate 
conveyed  by  him  to  others,  and  from  the 
use  of  a  few  slaves  loaned  to  her  by  her 
father.  These  means  being  wholly  inade- 
quate for  the  purpose,  it  seems  to  have  been 
determined  by  the  husband  and  wife  to 
endeavor  to  supply  the  deficiency  by  her 
engaging  in  a  mercantile  business  on  the 
credit  of  her  separate  estate,  to  be  carried 
on  by  him  as  her  agent.  And  accordingly, 
H.  W.  Heath,  who  had  been  doing  business 
as  a  merchant  on  his  lot  of  land  called 
Fleetwood  in  the  county  of  Nelson,  being 
about,  or  anxious,  to  close  his  business, 
leased  to  her,  or  her  husband  as  her  agent, 
the  said  lot  of  land  for  three  years,  at  the  an- 
nual rent  of  $165,  and  sold  to  her,  or  her  said 
agent  for  her,  his  stock  of  goods  remaining 
on  hand,  amounting,  per  invoice,  to 
$1,263.83,  on  a  credit  of  six,  twelve  and 
eighteen  months;  the  invoice  being  made 
out  in  the  name  of  her  brother  Charles  Wil- 
liams, trustee  in  the  deed  of  settlement ;  and 
the  lease  for  the  lot,  and  the  bonds  for  the 
purchase  money  of  the  goods,  being  exe- 
cuted by  her  husband  as  her  agent,  and  the 
bonds  also,  it  seems,  by  him  as  her  surety. 
About  the  same  time,  to  wit,  on  the  1st  of 
April,  1846,  she  executed  a  deed  declaring 
that  the  said  arrangement  was  made  with 
her  consent,  and  pledging  her  separate 
estate  to  secure  the  payment  of  the  money 
due  to  Heath ;  which  deed  was  also  executed 
by  her  husband,  and  was  acknowledged  by 
both  of  them  and  duly  recorded.  Shortly 
after  the  business  was  commenced,  to  wit, 
on  the  26th  of  May,  1846,  her  husband  was 
appointed  trustee  instead  of  her  brother,  by 

a  decree  of  the  County  court  of 
510      *Nelson,  in  a    friendly    suit   brought 

for  that  purpose.  The  business  was 
carried  on  by  her  husband  as  her  agent  for 
four  years  and  five  or  six  months ;  at  the 
expiration  of  which  time  she  entered  into 
partnership  with  Alexander  R.  Whitehead 
the  oldest  son  of  her  husband,  then  about 
nineteen  years  of  age;  and  thenceforward 
the  business  was  conducted  in  the  name  of 
Floyd  L.  Whitehead,  agent,  &  Son,  and  was 
continued  about  two  years  longer,  until 
some  time  in  the  fall  of  1852,  when  it  was 
closed.  No  service  was  rendered  by  the  wife 
in  carrying  on  the  business,  which  was 
conducted  almost  exclusively  by  her  hus- 
band and  his  two  oldest  sons,  Alexander 
and  Kincaid,  both  of  whom  were  minors. 
It  seems  to  have  been  quite  successful ; 
especially  while  it  was  conducted  solely  in 
his  name  as  agent  of  his  wife,  during  which 
period  a  tract  of  land  and  a  slave  and  other 
personal  estate  were  acquired  by  means  of 
the  supposed  profits  of  the  business ;  and  at 
all  events  it  answered  the  chief  purpose  for 
which  it  was  undertaken — that  of  affording 
adequate  means  for  the  comfortable  support 
of  the  family.  It  was  commenced  and  car- 
ried on  without  any  cash  capital,  and  ex- 
clusively or  mainlj'  on  credit.  No  credit 
was  given  to  the  husband,  who   was  deeply 


involved  in  debt,  and  seems  to  have  been 
regarded  as  hopelessly  insolvent.  Bnt 
credit  was  exclusively  given  to  the  wife, 
on  account  of  her  supposed  separate  estate, 
and  of  the  stock  in  trade  and  the  prospective 
profits  of  the  business  carried  on  in  her 
name  and  for  her  benefit ;  and  also  to  Alex- 
ander R.  Whitehead  after  he  became  a  part- 
ner; he  being  young  and  uninvolved  in 
debt,  and  also,  it  seems,  industrious,  cap- 
able, and  attentive  to  business.  At  the 
close  of  the  business  and  at  the  commence- 
ment of  this  litigation,  in  1852,  both  con- 
cerns were  heavily  in  debt;  and  it  is 
doubtful  whether  the  assets  of  the  concern  of 
** Floyd  Lt,  Whitehead,  agent,"  will  be  much, 
if  any,  more  than  sufficient  to  pay  its 

511  debts;  while  *the  assets  of  the  con- 
cern of   **  Floyd  L#.  Whitehead,  agent, 

&  Son,*'  will  probably  not  be  sufficient  for 
the  payment  of  its  debts.  The  question  in 
controversy  now  to  be  decided  in  this  case 
is  as  to  the  proper  application  to  be  made  of 
these  assets ;  that  is,  whether  they  should 
first  be  applied  to  the  payment  of  the  debts 
of  the  said  concerns  respectively,  or  to  the 
payment  of  the  individual  debts  due  by 
Floyd  L.  Whitehead,  before  the  commence- 
ment of  the  business,  to  the  appellants, 
who  insist  that  the  said  assets  constitute  a 
part  of  his  estate  quoad  his  creditors,  and 
that  they,  the  appellants,  have  acquired 
liens  upon  the  said  assets  by  virtue  of  de- 
crees obtained  and  execution  issued  against 
him. 

If  this  question  were  to  be  solved  accord- 
ing to  the  dictates  of  natural  justice,  there 
would  seem  to  be  little  difficulty  in  answer- 
ing it ;  and  supposing  the  facts  to  be  as 
before  stated  and  all  the  parties  to  have 
acted  bona  fide,  the  answer  would  be,  that 
those  creditors  who  furnished  the  means  of 
acquiring  the  property,  and  relied  solely  or 
mainly  upon  it  for  their  reimbursement, 
are  entitled  to  priority  over  creditors  who 
furnished  none  of  those  means,  and  did  not 
trust  their  debtor  on  the  faith  of  any  such 
property.  The  question  is  to  be  solved, 
however,  not  by  the  rules  of  natural  justice, 
but  upon  settled  principles  of  law  and 
equity ;  and  the  inquiry  now  to  be  made  is, 
what  answer  do  those  principles  give  to  the 
questions? 

In  this  case  there  was  certainly  no  fraud, 
actual  or  constructive,  on  the  part  of  the 
creditors,  or  any  of  them,  of  the  mercan- 
tile concerns  aforesaid,  in  dealing  with  or 
giving  credit  to  the  said  concerns.  Nor 
does  it  appear  that  there  was  any  actual  or 
constructive  fraud  on  the  part  of  Alexander 
R.  Whitehead  in  anj-  of  these  transactions. 
Nor  does  it  appear  that  any  fraud  was  ac- 
tually intended  by  F.  I*.  Whitehead  and  wife 
or  either  of  them  in  making  and  execut- 
ing   the   arrangements  aforesaid.    If 

512  *they  are  fraudulent  and  void  as  to  his 
creditors,  it  is  because  they  are  so  by 

construction  and  intendment  of  law,  from 
the  very  nature  of  the  transactions  in 
themselves.  But  whether  fraudulent  ac- 
tually or  by  construction  of  law,  the  effect 
is  precisely  the  same. 
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Where  ail  the  parties  to  a  fraudulent 
transaction  are  sui  juris,  it  is  null  and  void 
as  to  all  of  them,  though  it  may  have  been 
founded  on  valuable  consideration.  It  is  not 
valid  even  to  the  extent  of  such  considera- 
tion. But  this  is  not  the  case  in  regard  to 
a  feme  covert,  who  may  be  a  party  to  such 
a  transaction,  and  have  given  value,  or  re- 
linquished a  right  or  interest,  or  incurred 
a  loss  or  risk,  in  consideration  thereof.  In 
such  a  case  the  transaction  is  valid  as  to  her, 
to  the  extent  of  affording  compensation  for 
the  value  given,  or  right  or  interest  relin- 
quished, or  indemnity  for  the  loss  or  risk 
incurred,  as  aforesaid.  The  participation 
of  a  wife  in  the  fraud  of  her  husband,  will 
not  Impair  her  rights.  Quarles  v.  I<acy,  4 
Munf.  251;  Blanton  v.  Taylor,  Gilm.  209; 
Taylor  v.  Moore,  2  Rand.  563. 

A  married  woman   may   engage   in  trade 
on  her   separate   account,  and  enter  into  a 
partnership  for  that   purpose,    by   the   con- 
sent of  her  husband,  and  she  will  be  entitled 
to  the  profits  of  the  trade  against   her  hus- 
band, even  though  his  agreement  be  merely 
voluntary;    and   against   his   creditors    (at 
least  to  some  extent)  if  the   agreement  be 
founded  on  valuable  consideration  paid  by 
or  for  the   wife.     A   married   woman    who 
has  a  separate  personal  estate   is  regarded 
as  a  feme  sole  as  to  such   estate,    and  may 
dispose    of   it    and    make    it  liable    for  her 
debts,    subject,    however,    to   such    restric- 
tions as  may  be  imposed   upon   her  by   the 
instrument  creating    the    estate.      To    the 
extent  of  her  power  of  disposition  over  her 
separate  estate,  she  may,  at  least  with  the 
consent  of  her  husband,    engage   in   trade, 
either  solely   or  in  partnership  with 
513     another,     and    make    *her     separate 
estate  liable  for  the  debts  incurred  in 
conducting  the  business.     And  she  will  be 
entitled  to  the  profits  of  the  trade  as  against 
her  husband,  and  also  as  against  his  cred- 
itors,   to   the  extent  at  least  to  which  such 
profits  may  not  be  due  to  labor,  skill,   cap- 
ital or  credit   furnished  by   the   husband. 
Story  on  Part.  {{  11,    12;  2   Story's   Eq.  {{ 
1385-7;  2  Roper  on   Husband  and  Wife,    ch. 
18,  {  4,  pp.  167-175.     Where  he  furnishes  all 
or  a  portion  of  the  labor,  or  a  portion  of  the 
capital  or  credit,    used  in  carrying  on  the 
business  the  wife  will  be   entitled,  even   as 
against  his  creditors,  to  such  portion  of  the 
profits  as  will  compensate  her  for  what  she 
may  have  contributed  to  the  business  either 
in  the  shape  of  capital  or  credit ;  at  least  pro- 
vided there  can  be  an  apportionment  of  the 
profits  according  to  the  respective  contribu- 
tions of  the  parties.     It  may  be  impossible 
in  some  cases  to   make   a   complete   appor- 
tionment.    But    to   the   extent   to  which  a 
just  apportionment  can,  it  will  be  made   by 
a  court  of  equity. 

The  appellants  contend  that  in  this  case 
the  wife  in  fact  contributed  nothing  to  the 
business,  and  the  husband  everything  in  the 
shape  of  labor  and  skill  of  himself  and  his 
minor  sons.  She  certainly  contributed  no 
part  of  the  labor  and  skill  with  which  the 
business  was  carried  on ;  and  the  appellants 
insist  that  she  had  no  separate  estate  which 


she  could  charge  with  debts  on  account  of 
the  business,  and  could,  therefore,  have  had 
no  credit  to  contribute.  If  she  had  such 
estate,  she  certainly  intended  to  charge,  and 
did  charge  it,  with  the  payment  of  the  said 
debts.  She  did  so  expressly,  by  deed  duly 
recorded,  at  least  in  regard  to  the  debt  to 
Heath  &  Co.  for  the  purchase  of  the  goods 
with  which  the  business  was  commenced. 
Had  she  not  such  an  estate?  The  property 
was  expressly  conveyed  to  her  separate  use 
for  life,  and  the  only  question  is  as  to 
her   power   to    dispose    of    her     life 

514  *estate  or  charge  it  with  the  payment 
of  her  debts.  No  such  power  is  ex- 
pressly given  or  denied  to  her  by  the  deed. 
If  such  a  power  be  not  denied,  either  ex- 
pressly or  by  implication,  it  is  given  as  an 
incident  to  the  separate  estate.  It  may  be 
denied  by  implication,  and  the  question  is, 
whether,  looking  to  the  whole  instrument 
and  the  circumstances  under  which  it  was 
made,  it  was  intended  by  the  parties  to  ex- 
clude such  a  'power.  The  consideration 
paid  by  the  wife  for  her  separate  estate  in 
this  case  flowed  entirely  from  her.  It  was 
her  contingent  dower  right  in  the  real  estate 
conveyed  by  her  husband.  She  doubtless 
might  have  had  the  subject  of  the  separate 
estate  conveyed  absolutely  and  exclusively 
to  her  use  instead  of  for  life  only.  The 
interest  conveyed  is  as  nearly  absolute  as 
it  well  could  be.  To  be  sure  the  use  is  ex- 
pressly limited  to  her  for  life,  but  any  part 
of  the  subject  may  at  any  time  be  sold  by 
the  trustee  with  her  consent,  and  the  pro- 
ceeds of  sale  invested  in  other  property  in 
trust  for  her,  and  after  her  death  the  sub- 
ject is  to  be  conveyed  to  her  descendants, 
if  any,  and  if  none,  to  her  heirs  at  law : 
''provided  always,  that  the  said  Maria  P. 
shall  have  the  power  and  authority  to  con- 
vey the  said  property,  or  any  part  thereof, 
by  will,  to  such  person  or  persons  as  she 
shall  choose,  but  not  out  of  her  own  family 
or  the  family  of  her  said  husband."  There 
can  be  no  doubt,  I  suppose,  but  that  the 
deed  conveys  the  estate  to  her  use  exclu- 
sively during  her  life,  notwithstanding  the 
terms  in  which  the  use  is  declared ;  that  is, 
'4o  the  separate  use  and  benefit  of  the  said 
Maria  P.  Whitehead  for  and  during  her 
natural  life,  and  shall  remain  in  her  pos- 
session for  the  support  and  maintenance  of 
the  said  Maria  P.  and  her  issue  and  family, 
and  for  no  other  purpose  whatever. '  *  These 
latter  words,  "for  the  support  and  main- 
tenance of  the  said  Maria  P.  and   her  issue 

and  family,  and  for  no   other  purpose 

515  whatever,'*  *seem    to    have    been  in- 
tended  only   to  show  the  motive  and 

purpose  for  directinir  the  property  to  remain 
in  her  possession  instead  of  that  of  the 
trustee,  and  more  plainly  to  exclude  any 
claim  or  control  of  the  husband  or  liability 
for  his  debts,  and  not  to  limit  or  curtail  the 
separate  use  and  benefit  for  life  immedi- 
ately before,  in  the  same  sentence,  ex- 
pressly given  to  her,  nor  to  give  to  her 
**issue  and  family"  any  interest  in  the  sub- 
ject, in  law  or  equity,  during  her  life. 
There  is  a  much  plainer   indication   of   an 
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intent  to  give  an  exclusive  use  for  life  to 
the  wife  in  this  case»  than  there  was  in 
the  cases  of  Wallace  &  Wife  v.  Dold's  ex'or, 
&c.,  3  Leigh  258,  and  Stinson,  ex'or,  v. 
Day  &  Wife,  1  Rob.  R.  435;  in  which  it  was 
held  that  an  exclusive  use  was  given.  This 
is  not  like  the  case  of  Markhani  v.  Guer- 
rant,  &c.,  4  Leigh  279,  in  which  an  im- 
provident husband  conveyed  an  estate  to  a 
trustee  in  trust  for  the  support  and  main- 
tenance of  himself  and  his  wife  and  their 
children  and  family  during  the  joint  lives 
of  himself  and  his  wife  and  the  life  of  the 
longest  liver  of  them,  remainder  to  their 
children,  with  full  power  to  the  trustee  to 
manage  the  estate,  and  to  sell  any  part  of 
it  to  pay  the  debts  of  the  husband  then  due ; 
in  which  it  was  held  that  neither  the  hus- 
band nor  wife  could  charge  the  profits  of 
the  estate  during  their  lives  with  their 
debts,  nor  even  could  the  trustee  himself 
anticipate  the  profits  by  making  them  liable 
in  advance  for  present  expenses.  There, 
the  manifest  intent  and  meaning  of  the 
settlement  was  to  guard  against  the  prod- 
igality of  the  husband,  by  placing  the 
estate,  subject  to  the  payment  of  his  debts, 
in  the  hands  and  under  the  active  control 
and  management  of  a  trustee,  in  trust  to 
receive  and  apply  the  profits  as  they  accrued 
to  the  support  of  the  family,  for  which  they 
were  barely  adequate.  To  ,have  permitted 
the  husband  or  wife,  or  even  the  trustee,  to 

anticipate  the  profits  for  the  purpose 
516      of  defraying  *the  current  expenses  of 

the  family,  would,  in  the  opinion  of 
this  court,  have  defeated  the  plain  purpose 
of  the  settlement.  Here,  there  was  no  in- 
tent to  guard  against  the  mismanagement 
of  the  husband,  nor  against  any  undue  in- 
fluence which  he  might  have  over  her,  but 
merely  to  secure  to  her,  against  the  claims 
of  his  creditors,  an  equivalent  for  the  con- 
tingent right  of  dower  relinquished  by  her. 
The  separate  estate  was  not  directed  to 
remain  in  the  hands  and  under  the  active 
control  and  management  of  the  trustee,  in 
trust  to  receive  and  apply  the  profits  dur- 
ing her  life;  but  it  was  expressly  declared 
in  the  deed  that  the  property  should  remain 
in  her  possession  for  the  support  and  main- 
tenance of  herself  *  *and  her  issue  and  fam- 
ily, and  for  no  other  purpose  whatever." 
The  profits  of  the  property  were  wholly  in- 
adequate to  the  support  of  the  family ;  but 
in  addition  to  the  use  of  the  few  slaves 
loaned  to  her  by  her  father,  it  was  all  that 
she  had  to  depend  upon  for  that  purpose. 
Had  she  not  a  right  to  use  her  separate 
estate  to  the  best  advantage  for  the  promo- 
tion of  the  end  in  view ;  and  for  that  pur- 
pose, with  the  advice  and  concurrence  of 
her  husband  and  her  brother  and  trustee, 
to  engage  in  a  small  mercantile  business, 
to  be  conducted  by  her  husband  and  his 
sons  on  the  credit  of  her  separate  estate? 
I  think  she  had.  And  if  so,  she  had  a 
right  to  bind,  and  did  bind,  her  separate 
estate  for  the  debts  of  the  business  in  which 
she  encaged.  There  is  great  force,  too,  in 
the  view  presented  by  the  counsel  for  the 
appellees,  that  she   consented   to  the  terms 


of  the  settlement  in  consideration  of  the 
amount  and  value  of  the  subject.  And  that 
subject  being  reduced  in  amount  and  value 
by  the  decree  rendered  at  the  suit  of  Enders, 
a  creditor  of  her  husband,  it  would  seem  to 
be  unjust  to  restrict  her  in  the  use  and  en- 
joyment of  the  residue,  which  is  only  an 
equivalent  for  the  dower  right  relinquished 
by  her. 

517  *But  she  is  at  all  events  entitled  to 
have  the  debts  of  the  business  dis- 
charged out  of  its  assets  in  exoneration  of 
her  separate  life  estate,  even  if  she  be  en- 
titled to  nothing  more ;  and  such  would  be 
her  right  even  though  the  transaction  as  to 
everything  beyond  an  amount  suflBcient  for 
the  payment  of  the  debts  might  be  fraudu- 
lent and  void  as  to  creditors  of  the  husband. 
A  wife,  we  have  seen,  notwithstanding  the 
fraud  of  her  husband  and  her  participation 
in  it,  is  at  least  entitled  to  indemnity 
aguinst  loss  out  of  the  subject  of  the  fraud, 
if  sufficient  for  the  purpose;  and  the  wife 
in  this  case  is,  therefore,  entitled  to  have 
the  assets  of  the  concern  applied  in  dis- 
charge of  its  debts  and  in  exoneration  of 
her  separate  estate  therefrom.  This  right 
of  the  wife  is  unaffected  by  the  value  of  the 
separate  estate,  and  as  well  exists,  and  to 
the  same  extent,  where  such  value  is  small 
as  where  it  is  large.  It  is  not  a  right  to 
receive  gain,  but  to  avoid  loss.  It  takes 
nothing  from  the  creditors  of  the  husband, 
but  merely  prevents  them  from  realizing 
anything  on  account  of  their  claims  from  a 
mercantile  operation  of  their  insolvent  debt- 
or carried  on  upon  the  credit  of  the  separate 
estate  of  his  wife,  until  the  expenses  of  the 
operation  have  been  first  discharged  and 
her  separate  estate  thus  exonerated  there- 
from. Their  claim,  if  they  have  any.  is  to 
the  profits  of  the  operation,  and  there  can 
be  no  profits  until  the  debts  incurred  in 
carrying  it  on.  are  first  paid.  Nothing 
can  be  more  just  thah  this.  If  the  wife  had 
received  any  benefit  from  the  business  be- 
yond her  support  as  a  member  of  the  family 
of  her  husband,  it  might  be  just  and  right 
to  hold  her,  or  rather  her  separate  estate, 
accountable  to  that  extent.  But  it  does  not 
appear  that  she  did,  and  the  probability  is 
that  she  did  not.  The  support  of  the  fam- 
ily was  a  necessary  part  of  the  expenses  of 
the  operation.     It   could   not  otherwise  be 

carried     on,     and    could,    therefore, 

518  *realize  no  profits  for  anybody.     The 
support  of  a  man's  wife  and  children, 

constituting  a  •  part  of  his  family,  is  in 
effect  the  support  of  himself,  or  at  least 
stands  on  the  same  footing.  Those  who 
credited  the  wife  or  her  separate  estate  in 
this  case,  did  it  with  a  knowledge  that  she 
and  the  rest  of  the  family  must  derive  their 
needful  support  chiefly  from  the  proceeds 
of  the  business ;  and,  therefore,  no  injustice 
was  done  thereby  to  them.  Certainly  no 
such  injustice  was  done  to  creditors  of  the  in- 
solvent husband,  whose  debts  were  created 
before  the  business  carried  on  in  the  name 
and  on  the  credit  of  the  separate  estate  of 
the  wife  was  commenced. 
I  have  thus  far  proceeded  on  the  idea  that 
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the  wife  had  a  separate  estate  to  some 
extent,  or  of  some  value,  which  she  could, 
and  did,  make  liable  for  the  debts  of 
her  mercantile  operations.  But  suppose  I 
am  wrong-  in  this,  and  that  she  had  no  such 
separate  estate  or  no  such  power  over  it. 
Docs  it  necessarily  follow  that  the  creditors 
of  the  mercantile  concerns  in  which  she 
was  engaged  are  not  entitled  to  priority  of 
payment  out  of  the.  assets  thereof,  over  the 
individual  creditors  of  her  husband?  I 
think  not.  If  she  had  in  truth  no  separate 
estate  which  she  could  make  liable  for  her 
debts,  the  question  was  at  least  a  very 
doubtful  one;  and  her  creditors  supposed 
that  she  had,  and  bona  iide  gave  her  credit 
upon  the  faith  of  her  having  such  estate. 
And  though  they  cannot  charge  the  separate 
estate  conveyed  by  the  settlement,  they 
ought  certainly  to  be  entitled  to  charge  the 
property  which  they  sold  her  or  which  was 
bought  with  the  money  they  loaned  her,  or 
the  property,  choses  in  action  and  money 
acquired  by  the  trade  carried  on  by  her  with 
the  means  afforded  by  them  on  the  credit  of 
her  supposed  separate  estate,  including  her 
stock  in  trade.  That  stock  in  trade  at  least 
is  separate  estate  though  there  be  no  other, 
and  is  liable  as  such  for  the  debts  of 
519  carrying  on  the  business.  *Such 
liability  may  not  rest  upon  the  ground 
of  indemnity,  as  in  the  case  of  her  having 
other  separate  estate  liable  for  her  debts, 
but  it  seems  to  be  amply  supported  by  other 
principles  of  equity  which  are  equally 
obvious. 

But  suppose  the  wife  had  not  in  fact,  and 
had  not  been  supposed  to  have,  any  sepa- 
rate estate,  but  that,  being  without  any 
adequate  means  of  support  for  herself  and 
family,  and  her  husband  being  insolvent, 
she,  with  his  consent  and  for  the  purpose 
of  obtaining  a  support,  engaged  in  mercan- 
tile business  for  her  separate  use  by  the  aid 
of  her  friends  in  loaning  her  money  or  sell- 
ing her  goods  on  the  credit  of  the  business ; 
would  not  her  stock  in  trade  be  liable  for 
the  payment  of  her  debts  thus  contracted ; 
and  so  liable,  preferably  to  the  proper  debts 
of  her  husband,  even  though  the  necessary 
labor  and  skill  used  in  conducting  the  busi- 
ness was  furnished  by  him  and  his  minor 
sons?  I  think  that  it  would,  and  I  am 
aware  of  no  principle  of  law  or  equity,  nor 
even  of  any  decision  of  any  court,  which  is 
in  conflict  with  a  view  consisting  so  much 
with  that  what  seems  to  be  just  to  all  con- 
cerned. Of  course  I  assumed  that  the  cred- 
itors of  the  concern,  if  it  may  be  so  called, 
are  bona  fide  creditors,  and  intend  only  to 
help  the  wife  and  her  family,  and  not  to 
defraud  her  husband's  creditors  and  cover 
up  his  property  and  place  the  fruit  of  his 
labor  out  of  their  reach.  And  of  course  I 
say  nothing,  for  the  present  at  least,  in 
regard  to  the  profits  of  the  operation.  I  am 
now  speaking  only  of  the  right  of  the  wife 
and  her  creditors  in  such  a  case  to  have  the 
debts  of  her  mercantile  concern  paid  out  of 
her  stock  in  trade  in  preference  to  any  other 
debts  for  which  it  may  be  liable.  What  in- 
jury is  done  to  the  creditors  of  the  husband 


by  giving  this  right  of  preference  to  the 

creditors  of  the   wife?    They  (the  former) 

have  lost  nothing   and   risked   nothing    by 

the  operation,  but  on  the  contrary  may 

520  be  gainers   by    it,  if  the    profits  *are 
liable    for    the    satisfaction    of    their 

claims.  Without  some  such  arrangement, 
their  insolvent  debtor  could  do  nothing 
either  for  them  or  for  his  family,  and  their 
claims  must  remain  forever  unsatisfied. 
The  husband's  agreement  that  his  wife  may 
carry  on  a  trade  for  her  separate  use  is  good 
against  him,  as  we  have  seen,  even  though 
it  be  voluntary;  and  is  good  also  against 
his  creditors,  if  founded  on  valuable  con- 
sideration. Suppose  she  is  engaged  in  trade 
with  her  husband's  consent,  and  third  per- 
sons bona  fide  give  her  credit  on  the  faith 
of  her  trade.  Is  the  liability  of  her  stock  in 
trade  for  the  payment  of  their  claims,  in 
preference  to  the  claims  of  the  creditors  of 
her  husband,  to  depend  upon  whether  his 
agreement  to  the  trade  was  founded  on  val- 
uable consideration  or  voluntary  only?  Is 
it  incumbent^ on  such  persons  before  they 
give  such  credit  to  ascertain  that  fact?  But 
why  should  it  be  so  if  they  do  not  inter- 
fere with  the  profits  of  the  trade,  to  which 
only  the  creditors  of  the  'husband  can  have 
any  just  claim?  It  seems  to  me,  therefore, 
that  in  every  such  case  the  stock  in  trade 
is  in  itself  separate  estate,  liable  as  such  to 
the  payment  of  the  debts  of  the  business, 
and  is  a  trust  fund  set  apart  by  the  act  of 
the  parties  and  looked  to  by  the  creditors 
for  the  payment  of  said  debts.  To  permit 
the  creditors  of  the  husband,  after  remain- 
ing silent  for  six  or  seven  years  while  the 
business  was  in  operation,  now  to  come 
foward  for  the  first  time,  and  have,  not 
only  the  profits  of  the  business,  but  the 
whole  stock  in  trade  applied  to  the  payment 
of  their  claims  leaving  unsatisfied  the 
claims  of  those  from  whom  the  stock  was 
derived  and  who  gave  credit  on  the  faith  of 
it,  would  be  like  permitting  not  only  gross 
injustice  but  the  perpetration  of  a  fraud. 
To  say  the  least,  the  creditors  of  the  bitsi- 
ness,  if  they  be  not  creditors  of  the  wife  on 
account  of  her  separate  estate,  are  creditors 
of  the  husband,  and  cannot  stand  on 

521  lower  ground    than    his   other  *cred- 
itors.     But  they  stand  on  this  higher 

ground,  that  the  assets  of  the  business  were 
derived  from  them,  and  were  looked  to  by 
them  as  the  means  of  satisfying  their 
claims,  and  they  seem,  therefore,  by  the 
understanding  of  the  parties,  to  have  an 
express  or  implied  lien  upon  those  assets. 

It  results  from  what  I  have  said  that,  in 
my  opinion,  the  assets  of  the  concern  of 
Floyd  L.  Whitehead,  agent  of  Maria  P. 
Whitehead,  are  liable  for  the  debts  of  that 
concern,  preferably  to  the  individual  debts 
of  said  Floyd  L.  Whitehead,  and  also  that 
the  assets  of  the  concern  of  Floyd  Iv.  White- 
head, agent,  &  Son,  are  in  like  manner  lia- 
ble for  the  debts  of  that  concern.  But 
there  is  another  ground  on  which  the  assets 
of  the  latter  concern  are  first  liable  for  the 
debts  of  that  concern ;  and  that  is,  because 
it  was  a  partnership,  the  well   settled  prin- 
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ciple  in  regard  to  which  is,  that  ^^no  one 
partner  has  any  right  to  share  in  the  part- 
nership property  except  what  remains 
thereof  after  the  full  discharge  and  pay- 
ment of  all  debts  and  liabilities  of  the  part- 
nership ;  and  therefore  each  partner  has  a 
right  to  have  the  same  applied  to  the  due 
discharge  and  payment  of  all  such  debts 
and  liabilities,  before  any  one  of  the  parties, 
or  his  personal  representatives,  or  his  in- 
dividual creditors,  can  claim  any  right  or 
title  thereto.*'  And  there  is,  as  between 
the  parties  and  the  partnership  creditors,  a 
lien  on  the  partnership  property,  **or  at 
least  an  equity,  which  may  be  worked  out 
through  the  partners  in  favor  of  the  cred- 
itors, although  it  may  not  directly  attach 
in  the  creditors  by  virtue  of  their  original 
claims  in  all  cases."  Story  on  Part.  Jf  97, 
326. 

An  infant  is  capable  of  being  a  partner, 
and  his  contract  of  partnership  is  not  void, 
but  voidable  only.  If  he  affirm  it  after  he 
arrives  at  age  he  will  be  bound  by  it.  Story 
on  Part.  2  7.  Alexander  R.  Whitehead, 
though  an  infant  when  he  entered  the 
522  partnership,  affirmed  it  after  *he  be- 
came of  age,  and  is  therefore  one  of 
the  partners.  Though  his  father  was  en- 
titled to  the  custody  of  his  person  and  to 
his  services  during  his  infancy,  j^et  it  was 
competent  for  the  father,  notwithstanding 
he  was  indebted  and  insolvent  at  the  time, 
to  release  to  his  son  all  claim  to  the  services 
of  the  latter.  Indeed,  the  insolvency  of  the 
father  may  be  a  motive  and  a  reason  for 
releasing  his  claim  to  the  custody  and  iserv- 
ices  of  his  infant  child,  in  order  that  the 
child,  by  his  own  labor,  may  provide  for 
himself.  His  claim  to  such  custody  and 
services  results  from  his  duty  to  maintain 
and  educate  the  child.  The  father,  says 
Blackstone,  has  the  benefit  of  his  children's 
labor  while  they  live  with  him  and  are 
maintained  by  him,  and  this  is  no  more  than 
he  is  entitled  to  from  his  apprentices  or 
servants.  1  Bl.  Com.  453;  2  Kent's  Com. 
193-4,  203;  1  Tuck.  Com.  Book  1,  p.  129. 
That  a  father  may  by  agreement  with  his 
minor  child,  relinquish  to  the  child  the 
right  which  he  would  otherwise  have  to  his 
services,  see  the  cases  cited  in  the  note  (a) 
to  2  Kent's  Com.  194;  also  the  cases  of 
I^ord  V.  Poor,  10  Shep.  R.  (23  Maine)  569; 
I^yon  V.  Boiling,  &c.,  14  Alab.  R.  753;  and 
Covington  v.  Cheek,  a  MS.  decision  of  the 
Special  Court  of  Appeals,  cited  by  the 
counsel  for  the  appellees.  In  this  case 
the  father  consented  to  the  son's  being  a 
partner,  which  was  a  relinquishment  of  all 
claim  to  the  services  of  the  son  during  the 
existence  of  the  partnership,  in  the  business 
of  which  the  son  was  actively  engaged.  It 
seems  to  have  been  well  understood  and 
agreed  that  the  son  was  to  have  one-fourth 
of  the  profits  of  the  partnership. 

It  also  results  from  what  I  have  said  that, 
in  my  opinion,  if  there  be  any  surplus  of 
the  assets  of  F.  I/.  Whitehead,  agent  of 
Maria  P.  Whitehead,  after  the  payment  of 
the  debts  of  that  concern,  it  will  be  appli- 
cable   in    the  next   place    to   the    payment 
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of   any   balance  which  *may  remain 

unpaid  of  the  debts  of  the  other  con- 
cern, after  applying  to  their  payment  all 
the  assets  of  that  concern,  though  for  one- 
fourth  of  the  said  balance  Alexander  R. 
Whitehead  will  be  liable  in  the  first  place 
before  any  such  surplus  will  be  liable  there- 
for; and  on  the  other  hand,  if  there  be  any 
surplus  of  the  assets  of  F.  L.  Whitehead, 
agent,  &  Son,  after  the  payment  of  the 
debts  of  that  concern,  one- fourth  of  the  said 
surplus  will  belong  to  the  said  Alexander 
R.  Whitehead  as  his  share  of  the  profits, 
and  the  other  three-fourths  will  be  applica- 
ble in  the  next  place  to  the  payment  of  any 
balance  which  may  remain  unpaid  of  the 
debts  of  the  concern  of  F.  L.  Whitehead, 
agent,  after  applying  to  their  payment  all 
the  assets  of  that  concern. 

In  regard  to  the  objection  taken  in  the 
assignment  of  errors  in  the  petition,  "that 
there  was  no  disclosure  on  his  sign  by 
Whitehead,  of  his  principal,  as  required  by 
the  act  in  the  Code  and  the  act  of  1839," 
and  that  the  goods  of  both  of  the  concerns 
of  "Whitehead,  agent,"  and  "Whitehead, 
agent,  &  Son,"  were  liable  to  the  lien  of 
the  appellants ;  the  objection  was  not  taken 
in  the  bill,  nor  in  any  of  the  proceedings  in 
the  original  suit  of  Penn  v.  Whitehead 
in  the  court  below,  and  it  was  too  late  to 
take  it  for  the  first  time  in  the  petition  for 
an  appeal.  It  was  taken  in  the  bill  in  the 
other  suit,  of  Hargrove,  Ac.  v.  Whitehead, 
&c. ;  in  which  two  suits  the  decree  appealed 
from  was  rendered.  Maria  P.  Whitehead, 
in  her  answer  to  that  bill,  denies  the  charge 
on  that  subject  contained  in  the  bill,  and 
prays  for  full  proof  on  the  part  of  the 
plaintiff  of  anything  which  would  be  cal- 
culated to  prejudice  her  rights.  There  is 
no  proof  on  the  subject  in  the  record.  The 
decree  of  Hargrove,  Ac,  was  not  obtained 
nor  the  suit  brought  to  enforce  the  lien  of 
the  said  decree  and  of  the  execution  issued 

thereon  against  the  subject  in  contro- 
524      versy  in  this  case  until   1853,  *while 

the  first  appeal  in  Penn  v.  Whitehead 
was  pending  in  this  court.  As  to  the  con- 
cern of  ** Whitehead,  agent,"  its  operations 
commenced  in  March  or  April,  1846,  and 
ended  in  September  or  October,  1850,  and 
are  governed  almost  entirely  by  the  act  of 
1839  (Sess.  Acts,  p.  45,  ch.  72),  which  was 
in  force  until  the  first  of  July,  1850,  when 
the  Code  took  effect.  The  act  of  1839  merely 
required  that  the  name  of  the  principal  of 
a  person  trading  in  his  own  name  as 
**agent"  should  be  disclosed,  without  pre- 
scribing the  manner  of  such  disclosure; 
while  the  Code,  ch.  145,  {  13,  requires  the 
disclosure  to  be  **by  a  sign,"  &c.  It  ap- 
pears that  there  was  in  fact  a  disclosure  of 
the  name  of  the  principal  of  **  Whitehead, 
agent,"  according  to  the  requisition  of  the 
act  of  1839.  As  to  the  concern  of  *'White- 
head,  agent,  &  Son,"  it  commenced  its 
operations  after  the  Code  took  effect;  hut 
as  Alexander  R.  Whitehead  was  a  partner 
in  that  concern,  and  has  a  right,  as  such, 
to  have  its  debts  discharged  out  of  its  as- 
sets before  any  part  thereof  can  be  applie*^ 
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to  the  payment  of  the  debts  of  F.  Li.  White- 
head, even  thoug^h  the  latter  may  not  have 
complied  with    the    requisition  in  the  Code 
in  reg-ard  to  the  disclosure   of  the  name  of 
his  principal,  it  is  immaterial  whether  there 
Tvas  such  compliance  or  not,  at  least  so  far 
as    the   question   of  priority    between    the 
creditors  of  that  concern  and  the  individual 
creditors  of  F.  L#.  Whitehead  can  be  affected 
thereby.     It  may   be   material  in  regard  to 
the  profits,  unless  they  are  otherwise  liable 
to  the  claims  of  the   latter  creditors ;  as  to 
which  I  will  presently   inquire.     But  in  re- 
£^rd  to  both  concerns,  there  is  a  g^round  on 
which    I    think   their  creditors  respectively 
are  entitled  to   priority  over  the  individual 
creditors    aforesaid,    notwithstanding   any 
non-compliance  with  the  requisitions  of  the 
act  of  1839,  or  of  the  Code  as  aforesaid ;  and 
that    ground    is,    that    a    wife    cannot    be 
affected  by  the  fraud  of  her  husband. 
525       She  has   a    right,    as  *I  think  I  have 
shown,  to  have  the  assets  of  the  con- 
cerns in  which  she  was  engaged  applied  to 
the  payment  of  the  debts  of  those  concerns 
in  exoneration  of  her  separate  estate,  and 
will    not    be  deprived  of  that  right  by  any 
fraud  of  her  husband  in  trading  in  his  name 
as  agent  without  disclosing  the  name  of  his 
principal.     Other  reasons  might  be  assigned 
in  answer  to  this   objection,    but  I  think  it 
has  already  been  sufficiently  answered. 

In  regard  to  the  claim  of  the  appellants, 
that  if  their  debtor  F.  Ir.  Whitehead  be  not 
as  to  them  the  owner  of  all  the  property  in 
controversy,  he  was  at  least  entitled  to 
compensation  for  his  services  and  those  of 
his  minor  sons,  in  attending  to  the  busi- 
ness of  the  said  concerns,  and  the  amount 
to  which  he  was  so  entitled  should  be  ap- 
plied to  the  payment  of  the  debts  due  to 
them.  There  appears  to  be  due  by  F.  I^. 
Whitehead  to  the  concern  of  **F.  Lr.  White- 
head, agent,*'  a  balance  of  $3,102.84,  and 
to  the  concern  of  **F.  Lr.  Whitehead,  agent, 
&  Son"  a  balance  of  $1,082.48,  which,  I 
think,  would  be  ample  compensation  for 
his  services.  The  services  of  his  minor 
sons  seem  to  have  been  fully  compensated 
by  what  they  received  from  the  concerns  to 
which  those  services  were  respectively 
rendered.  While  A.  R.  Whitehead  was  a 
partner,  he  has  of  course  no  claim  to  com- 
pensation for  services  other  than  his  inter- 
est in  the  profits  as  a  partner.  But  even  if 
F.  I*.  Whitehead  had  any  claim  to  compen- 
sation for  his  services,  it  would  be  in  sub- 
ordination to  the  claims  of  the  creditors  of 
the  concerns  to  priority  of  payment  out  of 
the  assets  of  said  concerns  respectively. 
He  could  stand  on  no  higher  ground  than  a 
partner  whose  individual  claim  against  the 
partnership  is  always  postponed  to  the  pay- 
ment of  its  debts  to  others.  Story  on  Part. 
{{  390-405.  In  fact,  it  seems  that  a  husband 
who  permits  his  wife  to  engage  in  trade 
on  her  separate  account  is  personally  lia- 
ble at  law  for  the  debts  contracted 
526  *by  her  in  carrying  on  the  business, 
unless  there  be  an  understanding  with 
the  creditors  to  the  contrary,  or  the  prop- 
erty is  legally  vested  in  other  trustees  than 


himself  to  enable  her  to  carry  on  the  trade ; 
but  a  court  of  equity,  it  is  conceived,  will 
protect  the  husband  from  his  legal  respon- 
sibility and  confine  the  creditors  to  the 
assets  in  the  trade.  Such  is  the  conclusion 
drawn  from  the  authorities  on  this  subject 
in  2  Roper  173-178.  See  also,  2  Story's  Eq. 
2  1387,  note  (3).  At  all  events  I  think  it 
may  be  safely  stated  that  a  husband  can 
set  up  no  claim  to  compensation  for  serv- 
ices rendered  in  carrying  on  the  separate 
trade  of  his  wife,  which  would  prevent  the 
full  payment  of  what  may  be  due  by  her  to 
others  on  that  account. 

In  regard  to  the  several  exceptions  to  the 
commissioner's  report,  I  deem  it  sufficient 
to  say  that  I  see  no  error  in  the  disposition 
made  of  them  by  the  Circuit  court. 

It  now  only  remains  for  me  to  say  what, 
in  m}'  opinion,  is  to  be  done  with  any  sur- 
plus which  may  remain  of  the  assets  of  the 
two  concerns  aforesaid  after  paying  their 
debts  and  deducting  anything  that  may  be 
due  to  A.  R.  Whitehead  on  account  of  his 
fourth  of  any  profits  which  may  possibly 
have  been  realized  by  the  concern  of  **F. 
I^.  Whitehead,  agent,  &  Son."  I  think  it 
is  a  part  of  the  estate  of  F.  L/.  Whitehead, 
quoad  his  creditors,  and  ought  to  be  paid 
to  the  appellants  in  the  order  of  priority  in 
which  they  obtained  their  liens  by  decree 
and  execution.  I  think  that  Mrs.  Maria  P. 
Whitehead  has  been  fully  compensated  for 
the  credit  of  her  separate  estate,  which  is 
all  that  she  contributed  to  the  business,  by 
the  support  of  herself  and  family  derived 
from  it,  and  by  the  indemnity  secured  to 
her  separate  estate  in  the  application  of  the 
assets  to  the  payment  of  the  debts  of  the 
said  concern  as  aforesaid;  and  that 
527  the  said  surplus,  at  least,  *!&  justly 
due  to  her  husband,  quoad  his  cred- 
itors, for  the  labor  and  skill  of  himself  and 
his  minor  sons,  contributed  by  him  to  the 
business.  I  say  quoad  his  creditors,  be- 
cause his  agreement  that  his  wife  should 
carry  on  the  trade,  though  voluntary,  would 
be  valid  against  him,  but  not  against  his 
creditors  beyond  the  extent  aforesaid. 
Nothing  seems  to  be  better  settled  than  that 
the  husband's  voluntary  agreement  that 
his  wife  may  carry  on  a  trade  for  her  sepa- 
rate use,  though  good  against  him,  is  fraud- 
ulent and  void  as  to  his  creditors,  at  least 
to  the  extent  of  subjecting  the  profits  of 
the  trade  to  liability  for  their  claims ;  and 
that,  too,  though  the  trade  be  carried  on  by 
the  skill  and  labor  of  the  wife,  as  for  in- 
stance, the  trade  and  business  of  a  milliner. 
A  fortiori  is  this  the  case  where,  as  here, 
the  wife  has  no  agency  in  conducting  the 
trade,  but  it  is  carried  on  exclusively  by 
the  skill  and  labor  of  the  husband  and  his 
minor  sons;  the  whole  time  and  services  of 
whom,  at  least  of  the  husband,  seem  to 
have  been  devoted  to  the  business  while  it 
was  in  active  operation — a  period  of  seven 
or  eight  years.  Now  I  take  it  to  be  a  sound 
principle  of  law,  that  by  no  agreement  or 
arrangement  between  husband  and  wife 
alone  founded  on  no  valuable  consideration, 
can  the  profits  of  the  future  labor  of  either 
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of  them,  much  less  of   the   husband  alone, 
be  secured  to  the   use  of  them,  or  either  of 
them    or   their   family,   in  exclusion  of  the 
claims   of   their   creditors,    existing*  at  the 
time    such    agreement   or   arrangement    is 
made ;  and  any  such  agreement  or  arrange- 
ment, entered  into  for   the  purpose   of  hav- 
ing that  eflFect,  would  be  a  mere  contrivance 
to  hinder,  delay  and  defraud  creditors,  and 
would  be  null  and  void  as  to  such  creditors, 
according  to  the  true  intent   and  meaning, 
if  not  the    literal    terms,    of     the    statute. 
Code,  ch.  118,  {{  1  and  2.     No  one  will  con- 
tend that  such  profits   can   thus  be  secured 
to  the   husband  alone  in  exclusion  of 
528      the  claims  of  his  creditors.     *Nor  can 
they,any  more   be  thus  secured  to  the 
use  of  his  wife  or  family,  at  least  in  exclu- 
sion of  the  claims  of  his  existing  creditors ; 
for  a  husband  who  is  not  indebted,  or  who 
provides   amply    for    the    payment    of    his 
present  debts,    may  make  a  voluntary  deed 
for   the    benefit  of  his  wife  and  f ami  13^  in 
exclusion  of  the  claims   of  his   future  cred- 
itors, because  the  deed    being  recorded  as 
required  by  the  registry   laws,    is  notice  to 
the  world ;  and  persons  afterwards  crediting 
the  husband,  do  it  in  subordination    to  the 
rights  created  by  the  deed.     A  man  who  is 
without  the   means  of   paying  his  debts,  is 
morally  bound  to  do  all  he  honestly   can  to 
acquire  such  means,  and  honestly  to  devote 
all  the   profits   of  his    future  labof   to  the 
payment  of  his  debts.     To  be   sure  the  law 
cannot,  or  does  not,  compel   a   man,  in  ad- 
vance,   to   labor   for  his  creditors.     And  if 
he  chooses  to  be  so  dishonest  as   to  idle  or 
give  away  his  time,    rather  than  labor  for 
the    means   of  paying  his  debts,    the  law 
cannot,  or  does  not,  attempt   to  prevent  it. 
But  if  he  does  labor   and    make  any  profit 
for  himself,  or  his  wife   and  family,  which 
is  the  same  thing,  his   creditors   may   sub- 
ject it  to  liability  for  the   payment  of  their 
claims.     Husband  and  wife  are  one  in  law, 
and  he  is  bound,  morally  if  not  legally,  to 
support  her  and  the  rest  of  his  family.     In 
laboring  for  them   he   labors,  in  effect,  for 
himself.     Every  benefit  secured  to  them  is 
a  beneftt,  incidentally,    secured  to  himself. 
And  as  the  law  will  not  allow  him  directly 
to   secure   the  profits  of  his  future  labor  to 
himself,    in   exclusion   of  the  claims  of  his 
creditor,  it  will  not  allow   him,    indirectly, 
to    do    the    same    thing,   by  securing  such 
profits  to  his  wife  or  family ;  at  least  quoad 
his   existing  creditors.     A  man   is  not  apt 
to  give  away  his   labor,  or  even  idle  away 
his    time.     If   he    is  not  honest  enough  to 
wish  to  pay  his  debts,  self-interest  prompts 
him  to  do  something,  and  to   try  to  secure 
to  himself  and  his  family   the  profits 
529      of  his  skill  and   labor.     *This  motive 
of  self-interest  is  generally  sufficient, 
without  being  assisted  by   legal    means,  to 
stimulate    a  man    into   action  and  prevent 
him    from    throwing   or   giving   away   his 
time,  instead  of  trying  to  make  a  profitable 
use  of  it.     And  the  law,  instead  of  attempt- 
ing to  apply  such  a  stimulus,  contents  itself 
with  subjecting  any  profit  he  may  make  for 
himself  or  family   to  liability   to   the  pay- 
ment of  his  debts  as  aforesaid. 


I  have,  in  my  observation^  on  this  subject, 
used  the  word  profits,  because  I  wish  to  be 
understooa  as  confining  my  meaning  in  this 
connection  to  them,  and  not  as  extending  it 
to    the    whole   proceeds  of  a  man's  future 
labor.     The   idea  of  **profits"    presupposes 
the  payment   of  all   necessary  expenses  of 
the  business  by  which  such  profits  are  made. 
A  man   without  means  cannot  carry  on  a 
business    which   occupies  his   whole  time, 
unless  he  is  supported  while  he  is  doing  so. 
The  expenses  of  his   support   are  a  part  of 
the    necessary   expenses  of    the   business, 
without  which  there  can   be  no  profits;  and 
the  same  may  be  said  of  the   support  of  his 
wife  and  family.     I  do  not   therefore  mean 
to  say  that  a  man,  who  is  without  the  means 
of  paying   his   debts,   cannot  make  a  valid 
arrangement  to   secure   the  proceeds  of  his 
future  labor  as  they  accrue,  first  to  the  pay- 
ment of  the  necessary   current   expenses  of 
himself   and   family,    and  then  to  the  pay- 
ment of  his  debts.     Such   an  arrangement, 
if  fairly  made   and   carried  into  execution, 
would,    by  all   men,  be  considered   honest, 
and  would  no  doubt   be   lawful.     In  the  ab- 
sence of  a  bankrupt  law,  I   do   not  see  how 
an  insolvent  debtor  could  otherwise  do  any- 
thing for  the  benefit  either  of  his  creditors 
or  himself.     It  is  the   policy   of  a  bankrupt 
law  not  only  to  exempt  an  honest  insolvent 
debtor  from  personal   liability   for  the  pay- 
ment of  his  existing  debts  on  his  making  a 
full  surrender  of  his  estate  for  that  purpose, 
but  even  to   secure  to  him  a  portion 
530      of  his  estate  *for  the  present  support 
of  himself  and  family.     But  this  can- 
not be  done   on    general  principles  and  in 
the  absence  of  a  bankrupt  law. 

I  have  also  confined   my   observations  on 
this   subject    to    an    arrangement    between 
husband  and  wife,  so  far   as  ^t  may  be  vol- 
untary, and    not    founded  on  any  valuable 
consideration  flowing  from  the  wife  herself 
or  any  other  person  acting  in  her  behalf  or 
for   her  benefit.     When   the   consideration 
flows  only  from   the  wife,  it  may  make  the 
arrangement    valid    as   to   creditors,  to  the 
extent  of  affording   her  a  reasonable  com- 
pensation   or  indemnity,    as   I  have  before 
endeavored  to  show ;  but  beyond   that    ex- 
tent, the  arrangement  is  voluntary.     Where 
the  consideration  flows  from  a  third  person, 
the  effect  may  be  otherwise ;  but  upon  that 
question  I    express    no  opinion,    because  it 
does  not  arise  in   this  case.     Here,  no  con- 
sideration   flowed    from    a    third     person. 
Those  who  credited  the  wife  or  her  separate 
estate,  did  it  on  their  own  account,  and  be- 
cause they  thought  they  could  safely  do  so ; 
or  at   all    events,    without   any  stipulation 
with  the  husband  that  she  should  have  the 
profits  of  the  business  for  her  separate  use, 
even  if  such  a  stipulation  would  have  been 
of  any  avail  against  his  creditors.     This  is 
a    sufficient  answer,  I  think,  to  the  case  of 
Hodges  V,  Cobb,  8  Rich.  S.    C.  Law.  R.  50, 
cited  and  much  commented  and  relied  upon 
by    the   counsel  for  the  appellees.     There, 
the    arrangement   was   made    between    the 
husband    and    brother-in-law    of    his  wife, 
whereby  the  brother-in-law,  a  wealthy  man^ 
advanced    to    the     husband,    an    insolven' 
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debtor,  $4,000,  to  be  used  by  the  latter  in 
buying  and  selling* negroes;  one-half  of  the 
net  profits  of  which  trade  were  to  enure  to 
the  separate  use  of  the  wife :  and  the  ar- 
rangement was  held  to  be  valid  against  the 
execution  and  other  creditors  of  the  hus- 
band. In  the  reporter's  marginal  abstract 
of  the  case,  he  states  it  as  having  de- 
cided that  ^*an  insolvent  husband 
531  *may  stipulate  beforehand  that  the. 
proceeds  of  his  labor  shall  be  appro- 
priated to  the  sole  and  separate  use  of  his 
wife,  and  such  stipulation  is  no  fraud  upon 
his  credifors."  While  I  have  great  respect 
for  the  court  which  decided  that  case,  and 
do  not  mean  to  say  whether  or  not  I  would 
have  decided  it  otherwise,  as  it  is  not  nec- 
essary or  proper  for  me  to  do  so,  the  case 
being  materially  different  from  this,  I  must 
yet  say  that  I  do  not  concur  in  any  of  the 
views  of  the  court  in  that  case  which  are  in 
conflict  with  what  I  have  said. 

On  reviewing  my  notes  of  the  argument 
of  this  case,  I  perceive  that  I  have  over- 
looked an  objection  taken  by  the  appellees, 
which  I  ought  to  have  noticed  earlier  in 
this  opinion.  It  is,  that  there  is  no  evi- 
dence in  the  one  case,  nor  sufficient  evi- 
dence in  the  other,  that  executions  were 
sued  out  on  the  decrees  in  favor  of  the  ap- 
pellants, so  as  to  give  them  liens  on  the 
personal  estate  in  controversy.  If  this  fact 
be  material,  the  objection  is  not  fatal  on 
an  appeal  from  an  interlocutory  decree, 
which  was  merely  intended  to  settle  the 
principles  of  the  cause.  The  cases  pro- 
ceeded in  the  court  below  upon  the  apparent 
concession  of  the  fact  as  averred,  and  no 
doubt  truly  averred,  in- the  bills  respec- 
tively ;  and  when  they  go  back  to  that  court 
the  necessary  evidence  may  be  supplied,  or 
an  inquiry  may  be  made  by  a  commissioner 
to  ascertain  the  fact.  Indeed,  the  decree 
appealed  from  seems  to  contemplate  such 
an  inquiry,  in  declaring  the  appellants  en- 
titled to  the  residue,  &c.,  if  any  there  shall 
be,  "in  the  order  in  which  they  obtained 
their  liens." 

Upon  the  whole  I  think  the  decree  ought 
to  be  amended,  so  as  to  make  it  conform  to 
the  foregoing  opinion,  and,  as  amended, 
affirmed. 

The  decree  is  as  follows : 

The  court  is  of  opinion,  for  reasons 
532  stated  in  writing  *and  filed  with  the 
record,  that  the  assets  of  the  mercan- 
tile concerns  of  Floyd  I^.  Whitehead,  agent 
for  Maria  P.  Whitehead,  and  of  Floyd  h. 
Whitehead,  agent,  &  Son,  are  liable,  in  the 
first  place,  to  the  payment  of  the  debts  of 
the  said  concerns  respectively ;  that  Alex- 
ander R.  Whitehead,  as  a  partner  in  the 
concern  of  Floyd  L.  Whitehead,  agent,  & 
Son,  is  entitled  to  one-fourth  of  any  surplus 
which  may  remain  of  its  assets  after  the 
payment  of  its  debts,  and  bound  for  one- 
fourth  of  the  amount  which  may  remain 
unpaid  of  its  debts  after  applying  to  their 
payment  the  assets  of  said  concern ;  that  if 
there  be  any  surplus  of  the  assets  of  Floyd 
L.  Whitehead,  agent  as  aforesaid,  after  the 
payment   of  the  debts  of   that  concern,  it 


will  be  applicable,  in  the  next  place,  to  the 
payment  of  any  balance  which  may  remain 
unpaid  of  the  debts  of  the  other  concern, 
after  applying  to  their  payment  all  the  as- 
sets of  that  concern,  though  for  one-fourth 
of  the  said  balance  Alexander  R.  Whitehead 
is  primarily  liable  as  aforesaid,  and  the 
said  surplus  is  not  to  be  liable  unless  he 
should  be  unable  to  pay  the  same;  that,  on 
the  other  hand,  if  there  be  any  surplus  of 
the  assets  of  Floyd  I^.  Whitehead,  agent, 
&  Son,  after  the  payment  of  the  debts  of 
that  concern,  three-fourths  of  the  said  sur- 
plus will  be  applicable  in  the  next  place  to 
the  payment  of  any  balance  which  may 
remain  unpaid  of  the  debts  of  the  concern 
of  Floyd  L/.  Whitehead,  agent,  after  apply- 
ing to  their  payment  all  the  assets  of  that 
concern ;  and  that  any  ultimate  surplus 
which  may  remain  of  the  assets  of  the  two 
concerns  aforesaid,  or  either  of  them,  after 
paying  their  debts  and  deducting  anything 
that  may  be  due  to  Alexander  R.  Whitehead 
as  aforesaid  on  account  of  his  fourth  of  any 
profits  which  may  possibly  have  been  real- 
ized by  the  concern  of  Floyd  Li.  Whitehead, 
agent,  &  Son,  is  a  part  of  the  estate  of  said 
Floyd  I<.  Whitehead  as  to  the  claims  of  the 

appellants    against   him,    and    ought 
533      *to  be  paid  to  them  on  account  of  the 

said  claims,  in  the  order  of  priority 
of  their  liens  upon  the  subject  by  decree  or 
execution.  And  the  court  is  further  of 
opinion  (and  it  is  accordingly  so  ordered), 
that  the  said  decree  be  amended  so  as  to 
make  it  conform  to  the  foregoing  opinion, 
and  that  in  the  said  decree  so  amended  there 
is  no  error.  Therefore  it  is  decreed  and 
ordered,  that  the  said  decree  as  amended  be 
affirmed,  and  that  the  appellants  James  S. 
Pent!  and  Thomas  P.  Fitzpatrick,  adminis- 
trator de  bonis  non  with  the  will  annexed 
of  William  Fitzpatrick  deceased,  the  former 
out  of  his  own  estate  and  the  latter  out  of 
the  estate  of  his  said  testator  in  his  hands 
to  be  administered,  do  pay  unto  the  appel- 
lees thirty  dollars  damages,  and  also  their 
costs  by  them  about  their  defence  in  this 
behalf  expended;  which  is  ordered  to  be 
certified  to  the  said  Circuit  court. 


534        *Robert80n  &  als.  v.  Wright  &  als. 

June  Term,  1807,  Richmond. 

I.  Adnintotnitlon  Accounts— Settlement  of— Heirs  Not 
Parties— Elf ect.*— An  administration  account  set- 
tled in  a  cause  in  which  the  heirs  are  not  parties, 
is  not  pr^na  facie  evidence  as  against  the  beirs. 

a.  Account  Stated— What  Necessary.— The  mere  ren- 
dering of  an  account  by  one  party  to  another,  is 

•Accounts  Stated— Confirmed  by  Court— Effect  on 
Persons  Not  Parties  to  Suit.— In  4  Mln.  Inst.  (3d  Ed.) 
1485. 1486,  it  is  said:  '*An  account  formerly  stated 
in  pursuance  of  a  decree  of  court,  in  a  suit  inter 
partes,  although  confirmed  by  the  court,  is  not  even 
prima /aci«  evidence  airainst  persons  who  were  not 
parties  to  the  first  suit,  nor  in  privity  with  any 
party  thereto.  (Mason  v.  Peters,  1  Manf.  437;  Street 
V.  Street,  11  Lelffh  498:  Bobertsonv.  Wright,  ll  Grati. 
&40;  Deneale  v.  Stump,  8  Pet.  528.)    On  the  other 
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not  sufficient  to  make  it  an  account  stated.  For 
that  purpose  there  must  either  be  an  actual 
statement  or  adjustment  of  the  account  by  the 
parties  by  irolnir  over  the  items  together  and 
strikius:  the  balance:  or  an  admission  by  one 
party  of  the  correctness  of  the  balance  struck  by 
the  other,  or  some  other  evidence  to  show  that 
the  party  who  Is  sought  to  be  charged  has,  by  his 
laniTuaife  or  conduct,  admitted  the  correctness  of 
the  account. 

3.  Account  Rendered— Correctness  of— Presumption.— 

If  an  account  has  been  rendered  by  one  party  to 
another,  the  court  cannot  presume,  in  the  absence 
of  all  evidence  on  the  subject,  that  the  party  who 
received  it  has  acknowledged  its  receipt  and  the 
correctness  of  the  account. 

Mary  Brown  brought  a  suit  in  equity 
ag-ainst  Maurice  H.  Garland,  administrator 
of  Archibald  Robertson  deceased  (he  being 
the  only  defendant),  to  recover  a  debt  due 
her  from  said  Robertson  as  executor  of  Wil- 
liam Brown  deceased.  Under  an  order  in 
that  cause  said  Garland  settled  before  a 
commissioner  an  account  of  his  transactions 
as  administrator  of  Robertson,  which  was 
reported  to  the  court  and  confirmed  by  its 
decree  at  April  term,  1839.  One  of  the 
items  in  the  account  thus  settled  and  con- 
firmed was  a  credit  in  the  words  and  figures 

following : 
535  »**1835. 

November  17,  By  S.  &  M.  H.  Garland, 
balance  due  from  them,     $1,058.90'* 

The  said  S.  &  M.  H.  Garland  were  attor- 
neys at  law  in  I^ynchburg,  the  members  of 
the  firm  being  Samuel  Garland  and  Maurice 
H.  Garland. 

In  September,  1839,  Wright  and  others  filed 

hand,  an  ex  parte  settlement,  officially  made,  is 
prima  facie  evidence  of  the  several  charges  and 
credits  contained  therein  (2  Rob.  Pr.  (1st  Ed.)  118; 
Boyd  V.  OfiTlesby,  SSQratt  689;  Leake  v.  Leake,  75 
Va.  803) ;  an  effect  which  has  been  referred  to  the 
lonfiT-established  practice  of  the  country  (Newton 
V.  Poole,  12LeiGrh  142;  Leake  v.  Leake.  75  Va.  808); 
although  it  would  seem  rather  to  proceed  from  the 
principle  that  such  ex  parte  proceedings  are  in  rem, 
and,  therefore,  oblifiratory  alike  upon  everybody. 
(1  Greenl.  £v.  SS  541,  544  et  aeq. ;  7  Bob.  Pr.  806,  824, 
345,850,  etc.;  ante,i>.  888.)  But  to  whatever  princi- 
ple referribie,  the  doctrine  In  Virgrinia  is  confirmed 
expressly  by  statute,  when  the  court  has  approved 
the  report  of  the  commissioner.  (V.  C.  1878,  ch.  128 
I  20,  V.  C.  1887,  ch.  121,  S  2609.)" 

But  the  ex  parte  settlement  of  the  fiduciary  is 
only  prima  facie  correct,  and  parties  interested  may 
file  a  bill  to  surcharge  and  falsify  the  account  so 
settled.  Corbin  v.  Mills,  19  Gratt.  488,  and  foot-note, 
where  there  is  a  collection  of  cases  in  point. 

See  generally,  monographic  note  on  "Commis- 
sioners in  Chancery"  appended  to  Whitehead  v. 
Whitehead,  23  Gratt.  876. 

Judgments  against  Personal  Representatives— Heirs 
Not  Parties— Effect.— In  Brewis  v.  Lawson,  76  Va. 
40,  the  court  said:  "A  judgment  (by  default  at 
least)  against  a  personal  representative  in  a  suit 
to  which  the  heirs  or  devisees  of  the  decedent  are 
not  parties,  is  not  evidence  against  such  heirs  or 
devisees  in  a  suit  or  proceeding  by  the  creditor  to 


a  creditor's  bill  on  behalf  of  themselves 
and  all  other  creditors  of  said  Archibald 
Robertson  deceased,  against  M.  H.  Garland, 
administrator  of  said  Robertson,  and  the 
widow  and  heirs  of  said  Robertson,  praying 
an  account  and  a  marshaling  of  the  real 
and  personal  estate.  M.  H.  Garland  was 
ordered  to  settle  an  account  of  his  adminis- 
tration ;  but  before  the  account  was  settled 
he  died ;  and  in  1841  the  suit  was  revived 
against  Samuel  Garland,  administrator  de 
bonis  non  of  Archibald  Robertson  deceased, 
and  executor  of  Maurice  H.  Garland  de- 
ceased. In  1842  the  cause  came  on  to  be 
heard  in  the  Circuit  superior  court  of  Am- 
herst county,  along  with  ihe  case  of  Brown 
V.  Robertson's  administrator,  which  had  . 
been  likewise  revived  against  Samuel  Gar- 
land, administrator  de  bonis  non  of  Robert- 
son, and  an  order  was  made  directing  said 
Garland  to  settle  an  account  of  M.  K.  Gar- 
land's administration  of  Robertson's  estate 
to  the  time  of  his  death,  which  took  place 
in  1840,  and  also  an  account  of  his  own  ad- 
ministration of  the  same  estate. 

Commissioner  Brown,  in  stating  the  ac- 
count of  M.  H.  Garland's  administration 
under  this  order,  adopted  the  account  set- 
tled in  Brown  v.  Robertson's  administrator, 
as  above  mentioned,  as  far  as  it  went. 
The  widow  and  heirs  of  Robertson,  who 
appear  not  to  have  been  represented  before 
the  commissioner,  filed  exceptions  to  this 
report,  and  particularly  in  reference  to  the 
credit  of  $1,058.90,  adopted  from  the  ac- 
count settled  and  confirmed  in  Brown 
536  *v.  Robertson's  administrator,  and  to 
various  items  in  the  account  of  S.  & 
M.  H.  Garland  with    Archibald   Robertson, 

subject  the  real  estate,  descended  or  devised,  to  the 
payment  of  the  debt:  and  the  reason  assigned  is, 
that  there  is  no  privity  between  the  representative 
and  such  heirs  or  devisees.  It  was  so  held  by  this 
court  at  an  early  day  (1810)  in  Mason's  Devisees  v. 
Peter's  Adm'r,  1  Munf.  487,  and  the  decision  has 
been  since  repeatedly  recognized  as  authority. 
See  Poster,  etc.,  v.  Crenshaw's  Ex'ors,  8  Munf.  S«: 
Chamberlayne,  etc.,  v.  Temple,  2  Rand.  384,  896: 
Shields,  Adm'r,  v.  Anderson,  Adm'r.  8  Leigh  7». 
736;  Street's  Heirs  v.  Street.  11  Leigh,  466.  BOB: 
Robertson  and  othert  v.  Wright  and  others,  17  OratL  jM, 
540.  Chubf  Justice  Mabshall,  In  delivering  the 
opinion  of  the  supreme  court  in  Deneale  v.  Stump's 
Ex'ors,  8  Peters  581,  said:  'Itis  understood  to  be 
settled  in  Virginia,  that  no  judgment  against  the 
executors  can  bind  the  heirs,  or  in  any  manner 
affect  them.  It  could  not  be  given  In  evidence 
against  them.'  " 

In  Laidley  v.  Kline,  8  W.  Va.  829.  the  court,  dtp 
lug  among  others  the  principal  case  said:  **On  a 
bill  by  a  simple  contra^t^  creditor  against  heire  or 
devisees  to  marshal  assets,  there  must  be  proof  of 
the  Justice  of  the  plaintiff's  claim.  It  wiU  not  be 
sufficient  to  produce  a  judgment  at  law  against  the 
executor.  There  being  no  privity  between  the  per- 
sonal representative  and  the  party  to  whom  the 
real  estate  has  descended  or  been  devised,  the  judg- 
ment against  such  personal  representative  is  no 
proof  as  against  the  belr^r  devisee."  See  also,  the 
principal  case  cited  as'  to  this  point  in  Carey  v. 
Roosevelt.  81  Fed.  Sep.  000. 
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out  of  which   the  said    balance   of  $1,058.90 
arose.     This   report   was  re-committed   by 
consent    of    parties,    without  any  decision 
upon  the  exceptions.     In  the  course  of  the 
proceeding's,    Samuel  Garland  insisted  by 
his  exceptions  and  by  his  answer,  that  the 
account    settled  and  confirmed  in  Brown  y. 
Robertson's  administrator  was  conclusive 
upon   the    parties  in   that  cause  and  their 
privies ;  that  all  the  creditors  of  Robertson 
were    such    privies;   and   also   that   as   no 
specific  errors  were  alleged  in  the  bill,  the 
said  account  could  not  be  disturbed.     Com- 
missioner Brown,  in  his  second  report,  held 
these    positions   of  Samuel  Garland   to  be 
untenable,  and  proceeded  to  investigate  the 
account   between   S.  &  M.  H.  Garland  and 
Robertson ;  Samuel  Garland  expressing  his 
willingness  to  correct  any  errors  that  might 
appear  in  said  account.     The  commissioner 
reported    numerous  errors  in  said  account, 
some   being   erroneous  charges  and  others 
being  omissions  of  credits  and  short  credits. 
This  report  was  also  re-committed  without 
a  decision  upon  the  exceptions,  and  the  case 
was  referred  to  Commissioner  Tinsley,  with 
instructions  to  report  upon  the  exceptions 
and  the  case  generally. 

Commissioner  Tinsley  made  a  report  in 
1849,  in  which   he   treated   the  account   in 
Brown  v.  Robertson's  administrator  as  en- 
titled to  the  weight  of  a   settled  account; 
that  is  to  say,  as  prima  facie  correct,    but 
liable  to  be  impeached  by   evidence.     And 
he  held  that    this  principle   applied  to  the 
account  of  S.  &  M.  H.  Garland  and  Archi- 
bald Robertson,  out  of   which   the   balance 
of  $1,058.90  arose.     He  sustained   some   of 
the  objections  to  that  account,  as  to  which 
he  thought  the  evidence  sufficient  to  im- 
peach it,  and  overruled  others  as  to  which 
he  thought  the  evidence  insufficient  for  that 
purpose.      Among    the     subjects     of 
537     *exception  in  the  account  between  S. 
A  M.  H.  Garland  and  Robertson,  were 
two  charges  of  $117.95  and  $950,  the  former 
for  the  amount  of  John  Major's  execution 
against    Robert     Tinsley,    the    latter    for 
cash  lent.     As  to  the   former  the  question 
was    whether  the    Garlands    had   author- 
ity to  charge  Robertson  with  the  amount  of 
Tinsley's  debt  to  Major ;  and  as  to  the  lat- 
ter the  question  was  whether  the   loan  had 
been  repaid.      The   commissioner   was   of 
opinion  that  the  former  item  could  not  have 
been   allowed   without   further  proof,  if  it 
had  been  objected   to  in  Brown  v.  Robert- 
son's administrator.     As  to   the  latter,  he 
seems   to   have  thought  the  case  doubtful 
upon  the  evidence.     But    he  allowed  both 
items,    upon    the      ground    that    they    had 
been   allowed    in    the    account    settled    in 
Brown  v.  Robertson's  administrator.  These 
were  the  only  items  in  the  account  between 
8.  &  M.  H.  Garland  and   Robertson   which 
were   the   subject  of  controversy    in    this 
court. 

Samuel  Garland  excepted  to  this  report  as 
far  as  it  varied  the  account  in  Brown  v. 
Robertson's  administr^or,  except  where 
said  account  might  be  found  erroneous  on 
its  face,  there  being  no  allegations  of  sur- 


charge or  falsification.  He  further  objected 
to  any  change  in  the  account  between  S.  & 
M.  H.  Garland  and  Robertson,  upon  the 
further  ground  that  said  account  had  been 
rendered  to  said  Robertson  several  years 
before  his  death,  and  had  been  held  by  him 
until  his  death  without  objection. 

It  appeared  from  the  evidence  that  Sam- 
uel Garland  addressed  a  letter  to  Archibald 
Robertson,  without  date,  covering  a  copy 
of  the  account  between  S.  &  M.  H.  Garland 
and  said  Robertson  from  February,  1827,  to 
April  1,  1831,  which  showed  a  balance  due 
to  Robertson  on  that  day  of  $2,014.07.  The 
charges  in  this  account  consisted  of  law- 
yers' fees,  costs  and  other  expenses,  pay- 
ments to  Robertson,  and  payments  of 
538  debts  of  Robertson,  *and  the  credits 
of  moneys  collected  for  Robertson. 
There  was  a  further  account  between  S.  &. 
M.  H*  Garland  and  Robertson,  after  April, 
1831,  extending  down  to  the  death  of  the 
latter  in  June,  1835,  which  showed,  besides 
fees  and  expenses,  charges  for  large  sums 
paid  upon  debts  of  Robertson.  After  April 
1,  1831,  there  were  charges  for  sums  lent  to 
Robertson,  but  no  charges  for  sums  paid  to 
him.  From  these  and  other  facts  in  the 
cause,  it  seemed  that  the  funds  of  Robert- 
son in  the  hands  of  S.  &  M.  H.  Garland 
were  left  in  their  hands  by  him  to  be  ap- 
plied by  them  to  the  payment  of  his  debts. 

The  account  rendered  by  6.  &  M.  H. 
Garland  was  found  among  Robertson's 
papers  after  his  death.  It  did  not  appear 
when  it  was  rendered,  but  this  court  treated 
it  as  having  been  rendered  in  1831.  There 
were  also  found  among  Robertson's  papers 
memoranda  made  by  him  of  various  objec- 
tions to  the  said  account,  and  among  the 
items  objected  to  were  those  of  $117.95  and 
$950,  above  mentioned.  It  did  not  appear 
whether  Robertson  did  or  did  not  communi- 
cate to  S.  &  M.  H.  Garland  any  objection 
to  said  account,  or  whether  he  did  or  did 
not  have  any  communication  with  them,  or 
either  of  them,  on  the  subject  of  the  said 
account,  or  of  the  money  due  upon  it,  after 
it  was  rendered.  There  was  a  total  absence 
of  evidence  on  these  points.  Robertson 
resided  in  Amherst  county,  a  short  distance 
from  Lynchburg. 

The  widow  and  heirs  of  Robertson  ex- 
cepted to  the  report  of  Commissioner  Tins- 
ley,  upon  the  ground,  among  others  which 
need  not  be  stated,  that  the  said  sums  of 
$117.95  and  $950  had  been  charged  to  Rob- 
ertson. The  Circuit  court  overruled  these 
exceptions,  and  the  widow  and  heirs  ap- 
pealed. 

The    case    was    argued    in    this  court,  in 

print,  by  Mosby,    for  the  appellants,    and 

by      Garland     and      Slaughter,      for 

539      *the  appellees;  and  orally  by  Jones, 

for    the    appellants,    and   by  Garland 

and  Tucker,  for  the  appellees. 

It  was  contended  by  the  counsel  for  the 
appellees,  that  the  account  rendered  by  S. 
&  M.  H.  Garland  to  Robertson  ought  to  be 
treated  as  an  account  stated,  and,  therefore, 
prima  facie  correct:  for  which  they  cited 
Willis  V.  Jernegan,  2  Atk.  R.  252;  Langdon 
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V.  Roane's  adm'r,  6  Alab.  R.  518;  Murray 
V.  Toland,  3  John.  Ch.  R.  569;  Chappede- 
laine  v.  Dechenaux,  4  Cranch  R.  306; 
Townes  v.  Birchett,  12  Leigh  173. 

On  this  point  the  counsel  for  the  appel- 
lants contended,  that  except  between  mer- 
chants dealing  with  each  other  as  such,  the 
rendition  of  an  account  and  its  retention 
without  objection,  did  not  give  it  the  effect 
of  an  account  stated ;  for  which  they  cited 
the  opinion  of  Allen,  J.,  in  Townes  v. 
Birchett,  12  I^eigh  173,  199,  200,  and  the 
case  cited  there.  They  said  that  this  doc- 
trine was  not  inconsistent  with  the  decision 
of  the  court  in  that  case,  because  the  ma- 
jority of  the  court  treated  the  parties  as 
merchants,  and  also  relied  upon  other  cir- 
cumstances besides  the  retention  of  the  ac- 
count without  objection  to'show  that  it  had 
been  approved.  They  also  cited  the  re- 
marks of  Moncure,  J.,  in  Tazewell's  adm'r 
V.  Whittle's  adm'r,  13  Gratt.  349. 

The  counsel  for  the  appellees  contended 
that  the  account  settled  in  Brown  v.  Rob- 
ertson's administrator  having  been  settled 
under  the  authority  of  a  court  of  chancery 
and  approved  and  confirmed  by  it,  was  en- 
titled at  least  to  the  same  prima  facie  pre- 
sumption in  favor  of  its  correctness  as  an 
account  settled  ex  parte  before  commis- 
sioners of  the  court  of  probate ;  as  to  which 
it  is  well  settled  in  Virginia  and  elsewhere, 
that  such  a  presumption  exists.  They  re- 
ferred especially  to  Newton  v.  Poole,  12 
Lfeigh  112,  to  show  the  grounds  of  that  pre- 
sumption. 
540  *The  counsel  for  the  appellants  re- 
plied that  the  effect  given  to  ex  parte 
settlements  was  founded  more  on  long  usage 
than  upon  principle  (Anderson  v.  Fox,  2 
Hen.  A  Mun.  245),  and  that  besides  in  such 
a  case  any  party  interested  may  intervene 
and  controvert  the  settlement  either  before 
the  commissioners  or  before  the  court; 
whereas  nobody  but  the  parties  had  a  right 
to  interfere  in  the  settlement  before  the 
commissioner  in  Brown  v.  Robertson's  ad- 
ministrator, or  to  except  to  the  account 
when  reported. 

The  counsel  for  the  appellees  further  con- 
tended that^  the  correctness  of  the  said  ac- 
count could  not  be  inquired  into  in  this 
case,  because  no  specific  errors  were  alleged 
in  the  pleadings.  The  counsel  for  the  ap- 
pellants upon  this  point  cited  Shugart's 
adm'r  v.  Thompson's  adm'r,  10  Leigh  434. 
This  point  was  not  noticed  by  this  court, 
probably  because  it  held  that  the  account 
was  not  to  be  regarded  as  either  a  settled 
account  or  a  stated  account. 

JOYNES,  J.,  delivered  the  opinion  of  the 
court : 

The  court  is  of  opinion  that  the  account 
of  Maurice  H.  Garland,  administrator  of 
Archibald  Robertson  deceased,  settled  under 
the  decree  of  the  court  in  the  suit  of  Mary 
Brown  against  Archibald  Robertson's  ad- 
rtiinistrator,  is  not,  by  reason  of  its  having 
been  settled  in  that  suit  and  confirmed  bj' 
the  .  court,  even  prima  facie  evidence  as 
against  the  heirs  at  law   of   said  Archibald 


Robertson,  of  the  balance  credited  in  said 
account  as  due  from  S.  &  M.  H.  Garland  to 
said  Archibald  Robertson,  or  of  the  items 
of  account  out  of  which  the  said  balance 
arose,  because  the  said  heirs  were  not  par- 
ties to  said  suit,  and  were  not  in  privity 
with  any  party  thereto,  so  as  to  be  bound 
or  affected  by  any  proceeding  therein. 
Mason's  devisees  v.  Peter's  adm'r,  1  Munf. 
437;  Street's  heirs  v.  Street,  11  Leigh  498; 
Deneale  v.  Strump's  ex'ors,  8  Pet.  R. 
528. 

541  *And    although    it   appears   that  a 
partial  account  between  the  said  S.  & 

M.  H.  Garland  and  said  Archibald  Robert- 
son, embracing  the  items  now  in  contro- 
versy, was  rendered  by  the  said  S.  &  M.  H. 
Garland  to  the  said  Archibald  Robertson  in 
the  year  1831,  the  court  is  of  opinion,  for 
reasons  hereafter  stated,  that  the  same 
ought  not  to  be  regarded  as  an  account 
stated  between  the  naid  parties,  so  as  to  be 
prima  facie  evidence  of  the  correctness  of 
the  charges  therein,  which  are  now  in  con- 
troversy, namely,  the  charge  of  $117.95  and 
the  charge  of  $950,  and  to  throw  upon  the 
said  Robertson's  representatives  the  burden 
of  disproving  the  same. 

The  court  is  of  opinion  that  the  mere 
rendering  of  an  account  by  one  x>arty  to 
another,  is  not  sufficient  to  make  it  an  ac- 
count stated.  For  that  purpose  there  must 
either  be  an  actual  statement  and  adjust- 
ment of  the  account  by  the  parties  by  go- 
ing over  the  items  together  and  strtkin^^ 
the  balance,  or  an  admission  by  one  party 
of  the  correctness  of  the  balance  struck  by 
the  other,  or  some  other  evidence  to  show 
that  the  party  who  is  sought  to  be  charged 
has,  by  his  language  or  conduct,  admitted 
the  correctness  of  the  account. 

It  does  not  appear  that  the  said  Archi- 
bald Robertson  admitted,  by  words,  the  cor- 
rectness of  the  said  account  rendered,  nor 
does  it.  appear  whether  he  did  or  did  not 
communicate  to  the  said  S.  &  M.  H.  Gar- 
land any  objection  to  it.  On  this  latter 
subject  there  is  a  total  absence  of  all  evi- 
dence, though  it  does  appear  that  he  made 
and  preserved  memoranda  of  various  objec- 
tions to  said  account;  the  two  items  above 
mentioned  being  among  those  to  which  he 
thus  made  objection.  It  cannot  be  pre- 
sumed that  no  such  communication  was 
made  from  the  fact  that  none  is  proved, 
because  it  might  well  have  been  made  with- 
out its  being  possible  for  the  appellants  to 
prove  the  fact,  and  the  said  S.  A  M.  H. 

542  Garland    have  produced  no  'evidence 
whatever  on   the  subject.     And  even 

if  such  a  presumption  could  be  made,  it 
would  not  be  competent  to  found  upon  it  a 
further  presumption,  that  the  said  Robert- 
son admitted  the  correctness  of  the  account 
rendered,  for  that  would  be  to  base  a  pre- 
sumption upon  a  presumption,  contrary  to 
the  rules  of  evidence,  and  would  moreover 
be  in  conflict  with  the  express  proof  afforded 
by  the  memoranda  aforesaid,  that  he  did 
not  admit  it.  Whether  the  failure  of  said 
Archibald  Robertson  to  communicate  to 
said  S.  &  M.  H.  Garland   his    objection  to 
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said  account  rendered,  if  it  had  been  estab- 
lished by  proper  evidence,  would  have  been 
sufficient,  without  the  help  of  other  circum- 
stances, to  give  to  the  said  rendered  account 
the  effect  of  an  account  stated,  the  court 
does  not  think  it  necessary  to  decide.  Vide 
Irvine  v.  Robertson,  3  Rand.  549;  Irvine  v. 
Youngr,  1  Sim.  &  Stu.  R.  333;  LK)rd  Clan- 
carty  v.  Latouche,  1  £al.  &  Beat.  R.  420; 
Townes  v.  Birchett,  12  Leigh  173;  Toland 
V.  Sprague,  12  Pet.  R.  300;  Murray  v. 
Toland,  3  John.  Ch.  R.  569;  Phillips  v. 
Belden,  2  Edw.  Ch.  R.  1 ;  Killam  v.  Pres- 
ton, 4  Watts  &  Serg.  R.  14;  Spangler  v. 
Springer,  22  Penn.  R.  454. 

And  the  court  is  further  of  opinion,  that 
this  case  does  not  come  within  the  principle 
laid  down  by  this  court  in  the  case  of  Mer- 
tens  V.  Nottebohm,  4  Gratt.  163,  namely, 
that  an  account  rendered  by  a  consignee, 
factor,  agent,  attorney,  trustee,  or  the  like, 
of  his  acts  and  transactions  in  the  execution 
of  his  agency  or  trust,  is  to  be  taken  to  be 
prima  facie  correct.  For  as  to  the  item  of 
ill7.96,  the  question  in  controversy  is,  not 
whether  the  said  S.  &  M.  H.  Garland  paid 
it  under  an  admitted  authority,  but  whether 
they  had  the  authority  to  pay  it ;  and  as  to 
the  item  of  $950,  the  question  is,  whether  a 
sum  of  money  advanced  by  said  S.  &  M. 
H.  Garland   to   Archibald    Robertson   as  a 

loan  has  been  repaid  to  them. 
543  •The  court  is  further  of  opinion  that 

there  is  no  sufficient  evidence  that 
the  said  sum  of  $117.95  charged  by  said  S. 
&  M.  H.  Garland  against  said  Archibald 
Robertson,  for  the  amount  of  John  Major's 
execution  against  Robert  Tinsley  was  prop- 
erly so  charged. 


Decree  reversed  with  costs  so  far  as  de- 
clared to  be  erroneous,  and  affirmed  as  to 
all  other  things,  and  cause  remanded. 


Decree  reversed. 


544 


^Robertson  &  als.  v.  Read's  AdmV 
&  als. 

Jane  Term,  1887,  Ricbmond. 


I.  Lacbes— Lapse  of  Tine— Claim  Rejected  on  Account 
•t.*— A  claim  probably  Just  oriffinally.  disallowed 
and  rejected  in  coaseqnence  of  its  stale ness.  and 
of  the  probable  impossibility  from  lapse  of  time 
and  the  death  of  parties,  of  ascertaininfir  the  facts 
of  the  case  and  doincr  justice;  and  also  because  it 
may  reasonably  be  presumed  that  the  said  claim 
If  orlflrinally  just,  had  been  abandoned  or  satisfied. 

a.  Partnerslilp— Didsolntion  of— Case  at  Bar.— M,  A  and 
R  partners  dissolved  their  partnership;  M  belnf  a 
lanre  creditor,  to  whom  debts  due  to  the  concern 
were  transferred  in  payment,  with  the  agreement 
that  if  any  of  these  debts  could  not  be  collected 

♦Laches  Lapse  of  Time.— The  principal  case  was 
cited  on  this  point  in  Barsramin  v.  Clarke.  80  Oratt. 
368;  Bell  v.  Moon,  79  Va.  348;  Ettinff  v.  Marx,  4  Fed. 
Rep.  083.  See  also,  foot-note  to  Barsramln  v.  Clarke, 
90 Oratt  568;  Doffffett  v.  Helm,  ITGratl.  90.  and/oo^ 
ao^;  Foster  t.  Bison.  17  Gratt.  821,  and  foot-note. 


other  debts  were  to  be  transferred  in  lien  of  such. 
A  was  the  acting  party  and  transferred  debts  to  M 
in  lieu  of  such  as  could  not  be  collected.  In  set- 
tlincr  the  account  between  M  and  the  partnership 
and  A  and  the  partnership.  M  is  to  be  credited  as 
of  the  date  of  the  agreement,  with  a  debt  returned ; 
and  he  is  to  be  charged  with  the  amonnt  of  the 
debt,  principal  and  Interest  transferred.  In  lieu  of 
the  first,  as  of  the  date  of  the  transfer;  and  A  is  to 
be  credited  in  his  account  with  the  same  amount 
as  of  the  same  date,  as  if  it  had  been  paid  in 
money. 
3.  Same— Same— 5ame.— In  such  case  on  the  dissolu- 
tion of  the  partnership  they  place  a  larffe  amount 
of  bad  and  doubtful  debts  in  the  hands  of  G.  an 
attorney,  for  collection,  and  G  is  also  the  affent  of 
M,  to  whom  A  and  R  are  indebted.  G  makes  con- 
siderable collections  from  the  debts  in  his  hands, 
and  is  directed  by  A  and  R  to  apply  their  portion 
to  satisfy  the  debts  they  owe  M.  Hbld:  G's  ac- 
count is  to  be  settted  with  annual  rests,  bearing 
interest  from  the  end  of  the  year,  and  applying- 
his  disbursements  to  the  principal,  on  the  princi- 
ples applicable  to  the  accounts  of  fiduciaries.  And 
the  funds  in  his  hands,  principal  and  interest,  to 
which  A  and  R  are  entitled,  are  to  be  applied  at 
proper  periods  to  the  payment  of  the  debts  due  by 
A  and  R  to  M. 

545  *This  was  a  suit  in  equity,  brought 

in  1834  by  Samuel  Read's  administra- 
tor against  Boyd  Miller  and  Archibald  Rob- 
ertson, the  former  partners  for  Read,  for 
the  settlement  of  the  partnership  accounts. 
Boyd  Miller,  Archibald  Robertson  and 
Samuel  Read  were  partners  as  merchants, 
doing  business  at  Lynchburg,  under  the 
style  of  A.  Robertson  &  Co.,  and  at  Otter 
Bridge  in  Bedford  county,  under  the  style 
of  S.  Read  &  Co.  The  Lynchburg  store 
was  managed  by  Archibald  Robertson,  and 
the  Bedford  store  by  S.  Read.  Boyd  Miller 
resided  in  LfOndon,  England.  The  last 
term  of  each  of  these  partnerships  expired 
by  limitation  on  the  31st  day  of  August, 
1819.  At  that  time  Miller  was  creditor  of 
each  of  said  firms  to  a  large  amount,  but 
the  accounts  were  so  kept  that  the  entire 
debt  to  him  appeared  on  the  books  of  the 
Lynchburg  store;  the  Bedford  store  ac- 
counting to  the  Lynchburg  store. 

At  the  expiration  of  these  partnerships 
in  1819,  an  inventory  and  balance  sheet  of 
said  concern  were  made  out,  showing  its 
assets  and  liabilities.  The  debts  due  to 
each  firm  were  distributed  into  two  classes : 
one  called  ^^good,'*  and  embracing  all  debts 
supposed  to  be  good;  the  other  called  **bad 
and  doubtful,"  and  embracing  all  debts 
considered  bad  or  doubtful.  Besides  the 
debt  to  Miller  there  were  debts  due  by  each 
firm  to  other  parties,  which  were  to  be  pro- 
vided for. 

Boyd  Miller  being  in  this  country  and 
being  desirous  of  closing  up  his  business 
here,  the  parties  got  together  in  the  fall  of 
1819,  and  entered  into  certain  arrangements 
hereafter  mentioned.  One  of  the  questions 
in  this  case  was,  whether  these  arrange- 
ments were  designed  by  the  parties  to  be  a 
settlement  of  their  affairs,  as  far  as  they 
went.     This  court  held  that  such  was  their 
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design  and  effect,  and  it  is  unnecessary  to 
give  a  detail   of   the  facts  bearing  on  that 
question. 

546  *The  firms  not  having  money  to  pay 
the   debt    to    Miller,    amounting     to 

;f29,l71,  9s,  Id,  Virginia  currency,  it  was 
agreed  that  he  should  take  debts  due  to  the 
said  firm,  and  supposed  to  be  good,  in  pay- 
ment of  his  debt,  but  with  a  stipulation 
that  if  after  the  use  of  due  diligence  any 
of  such  debts  could  not  be  collected,  they 
might  be  returned  and  others  substituted 
for  them,  until  his  debt  should  be  fully 
paid.  At  the  same  time  the  goods  at  the 
Lynchburg  store  were  divided.  Miller  sold 
to  Read  his  share  of  the  goods  at  the  Bed- 
ford store,  and  sold  to  Robertson  his  share 
of  the  good  debts  at  both  stores  and  his 
share  of  the  real  estate  in  Lfynchburg.  •  He 
took  bonds  from  Read  and  Robertson,  re- 
spectively, for  what  he  sold  them;  the 
bonds  of  Robertson  being  payable  in  one, 
two  and  three  years.  The  bad  and  doubtful 
debts  were  placed  in  the  hands  of  Samuel 
Garland  for  collection,  on  the  joint  account 
of  the  parties. 

In  pursuance  of  this  agreement,  Boyd 
Miller,  on  the  22d  December,  1820,  drew  an 
order  on  Robertson,  directing  him  to  deliver 
to  Samuel  Garland  good  debts  to  the  amount 
of  ;fl7,256,  Os,  8d,  in  discharge  of  the  bal- 
ance due  to  him  on  the  books  of  A.  Robertson 
A  Co.  due  31st  August  preceding.  On  the 
same  day  he  drew  an  order  on  Read  directing 
him  to  deliver  to  Thos.  I^.  Leftwich  debts 
to  the  amount  ;fll,91S,  8s,  5d,  **being  the 
balance  due  from  the  Bedford  to  the  L/ynch- 
burg  store  and  transferred  to  me  by  A. 
Robertson  &  Co."  Robertson  filled  the 
order  on  him  by  delivering  debts  to  Garland 
to  the  full  amount,  the  debts  being  reduced 
to  cash  on  the  Slst  of  August,  1819.  Read 
objected  that  the  order  on  him  was  drawn 
for  mpre  than  the  Bedford  store  owed  to  the 
L/vnchburg  store,  and  claimed  a  deduction 
from  the  order  on-  him  on  that  account. 
The  amount  of  the  deduction  claimed  was 
£Sl7t  18s,  2d,  and  by  a  letter  dated  October 
26,    1820,    William    Barrett    of   Rich- 

547  mond,  agent   for  Boyd  *Miller,    who 
had  returned  to   England,  instructed 

I^eftwich  that  the  exact  sum  for  which 
debts  were  to  be  handed  over  to  him  by 
Read  was  ;fll,397,  10s,  3d,  which  was  less 
than  the  amount  of  the  order  on  him  by 
;fS17,  18s,  2d,  and  Read  settled  with  Left- 
wich  accordingly.  This  error  seems  to  have 
arisen  mainly  from  putting  down  the  debts 
of  L/ynch  and  Shepherd  in  the  **good"  list 
instead  of  the  **bad  and  doubtful"  list  of 
the  Bedford  store.  This,  however,  did  not 
account  for  the  whole  amount  of  the  deduc- 
tion. It  did  not  fully  appear  how  the  resi- 
due was  made  up. 

There  were  figures  in  the  handwriting 
of  Robertson  on  the  margin  of  each  of  the 
balance  sheets,  in  which  the  £S17,  18s,  2d, 
was  deducted  from  the  amount  of  the  order 
on  Read  and  the  same  sum  added  to  the 
amount  to  the  order  on  Robertson.  From 
this  it  was  contended  by  the  appellees,  that 
Robertson    was  appris^  of  the  deduction 


from  the  order  on  Read,  and  that  he  also 
recognized  his  own  liability  to  pay  to  Mil- 
ler the  amount  of  that  deduction.  It  was 
further  contended  that  the  practical  effect 
of  the  arrangement  was,  that  the  Lynch- 
burg store  owing  the  whole  debt  to  Miller, 
transferred  to  Miller  the  amount  due  to  it 
from  the  Bedford  store,  as  indicated  by 
the  language  of  Miller's  order  on  Read,  and 
that  consequently  Robertson,  represent- 
ing the  Lynchburg  store,  was  liable  to 
Miller  for  so  much  of  that  amount  as  Read, 
representing  the  Bedford  store,  failed  to 
pay.  This  was  controverted  by  the  appel- 
lants, who  insisted  that  Miller  made  sepa- 
rate arrangements  with  the  two  houses, 
looking  to  each  for  the  amount  of  the  order 
drawn  upon  it.  The  terms  of  the  arrange- 
ment made  by  Miller,  Robertson  and  Read, 
were  not  reduced  to  writing,  or  proved  by  a 
witness,  but  on  this  point  as  well  as  others, 
had  to  be  collected  as  well  as  they 
548  could  be  from  the  papers.  *It  is  un- 
necessary, however,  to  state  in  detail 
the  evidence  bearing  on  this  point,  this 
court  being  of  opinion  that  Robertson  was 
probably  liable  to  Miller  for  the  amount 
deducted  from  the  order  on  Read. 

By  a  letter  dated  January  21,  1820,  Read 
informed  Miller  that  there  had  been  a 
** change  in  the  list  of  balances,"  which  he 
said  would  be  recognized  by  Robertson  if 
approved  by  Miller.  In  this  letter  Read 
made  some  explanation  in  reference  to 
Lynch 's  and  Shepherd's  debts.  Miller  in 
a  letter  to  Robertson,  dated  January  3,  1820, 
stated  that  Samuel  Garland  would  account 
for  his  [Miller's]  proportion  of  Lynch 's 
and  Shepherd's  debts  ''not  extended  in 
Read's  list,"  so  that  that  need  not  interfere 
with  the  payment  of  Robertson's  bonds  to 
him. 

On  the  20th  day  of  November,  1822,  WU- 
liam  Barrett,  as  agent  for  Miller,  executed 
to  Robertson  a  receipt  for  the  amount  of 
his  two  first  bonds  to  Miller  given  for  the 
purchase  of  Miller's  share  of  the  good  debts 
and  lots  sold  to  Robertson  in  18S9,  and  an 
agreement  in  the  same  paper,  that  the  third 
and  last  bond  should  remain  unpaid  and 
undemanded  from  Robertson,  until  it  should 
be  fully  ascertained  what  deduction  was  to 
be  made  for  bad  and  doubtful  debts  assigned 
to  Miller,  and  in  this  paper  Barrett  further 
agreed  that  if  said  last  bond  should  not  be 
sufficient  to  pay  Miller's  proportion  of  such 
debts,  he  would  pay  the  deficiency. 

In  a  letter  to  Robertson,  dated  April  22, 
1825,  Miller  says  he  is  sorry  to  hear  that 
some  of  the  debts  which  were  considered 
good  will  prove  bad,  but  that  at  all  events 
that  need  not  prevent  the  payment  of  Rob- 
ertson's bond  for  debts  bought  by  him,  of 
which  he  took  the  whole  risk,  and  that  he 
hoped  soon  to  hear  from  Mr.  Barrett  that 
it  was  settled. 

In  October,    1830,    Miller  brought  a  suit 

against     Robertson    in    the    Federal 

549      court  upon    the    said    third  and  •last 

bond.     On  the  8th   day  of  June,  1831, 

Robertson    made    an  affidavit  in  said  suit, 

stating  that  he  had  offsets  to  nearly  if  not 
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the  whole  amount  of  the  said  bond  by  rea- 
son of  having'  furnished  good  debts  in  place 
of  debts  transferred  to  Miller,  which  had 
been  returned  as  bad,  for  one-third  part  of 
which  Miller  was  responsible,  and  which, 
^y  ag'reement,  was  to  be  applied  in  dis- 
charg-e  of  said  bond.  On  the  12th  of  Au- 
g'ust,  1831,  Robertson  addressed  to  Miller  a 
letter,  in  which  he  coinplained  of  Barrett 
for  suing  him  on  his  last  bond  to  Miller, 
referred  to  the  fact  that  many  of  the  debts 
placed  in  the  hands  of  Samuel  Garland  for 
Miller  had  been  replaced  by  others,  which, 
he  added,  '*will  necessaril;jr  reduce  the 
amount  of  your  share  transferred  to  me 
fully  as  much  if  not  more  than  the  amount 
of  my  bond  to  you  now  in  suit."  He  again 
expresses  the  belief  that  he  will  owe  Miller 
nothing-  on  a  settlement,  says  he  has  drawn 
nothing*  from  Garland  on  account  of  his 
share  of  the  bad  and  doubtful  debts,  and 
states  that  debts  had  been  handed  to  Gar- 
land to  the  amount  of  more  than  $10,000 
over  and  above  his  (Robertson's)  proportion 
of  Miller's  claims  against  A.  Robertson  & 
Co.  and  8.  Read  &  Co. 

Miller  replied  to  this  letter  under  date  of 
September  28th,  1831.  He  said  he  did  not 
know  what  connection  the  bond  in  suit  had 
with  the  debts  placed  in  Garland's  hands 
for  his  benefit ;  that  he  did  not  know  what 
Robertson  meant  by  saying  that  debts  to  the 
amount  of  more  than  $10,000  over  and  above 
his  share  of  Miller's  claim,  had  been  put 
into  the  hands  of  Samuel  Garland ;  but  he 
expressed  his  willingness  to  submit  the 
whole  matter  to  said  Garland,  who,  upon 
being*  satisfied  that  Miller's  claim  would  be 
adjusted  in  a  reasonable  time,  would  have 
the  suit  dismissed. 

Archibald  Robertson  was  one  of  the  execu- 
tors of  William  Brown  deceased,  who 
was  partner  of  Miller  in  a  firm 
550  *styled  William  Brown  &  Co.,  which 
preceded  the  partnership  between 
Miller,  Read  and  Robertson.  Between  the 
1st  day  of  January,  1820,  and  the  26th  day 
of  November,  1822,  Boyd  Miller,  as  surviv- 
ing partner  of  William  Brown  &  Co.,  made 
numerous  payments  to  Archibald  Robert- 
son, executor  of  William  Brown  deceased, 
amounting,  in  the  whole,  to  over  $100,000, 
as  appeared  by  the  report  of  a  commissioner 
in  the  suit  of  Boyd  Miller  v.  William 
Brown's  executors  in  the  Federal  court. 

In  March,  1834,  the  administrator  of 
Samuel  Read  deceased,  filed  the  bill  in  this 
cause  against  Boyd  Miller  and  Archibald 
Robertson,  setting  forth  the  partnership, 
that  a  partial  settlement  was  made  in  1819, 
the  transfer  of  debts  to  Miller,  that  many 
of  those  debts  had  proved  insolvent,  and 
praying  that  the  defendants  might  set  out 
and  show  the  settlement  theretofore  had, 
and  that  a  final  settlement  of  the  said  part- 
nership might  be  had.  Miller  filed  his  an- 
swer in  February,  1835,  admitting  the 
partial  settlement  in  1819,  setting  forth  its 
terms,  stating  that  many  of  the  debts  which 
had  been  transferred  to  him  by  the  Lynch- 
burg store  had  proved  insolvent,  setting 
forth  the  settlement   with  and  the  order  on 


each  store ;  that  Read,  as  Miller  had  been 
informed  by  L/eftwich,  neVfer  did  deliver 
the  full  amount  due  from  him;  that  the 
bad  and  doubtful  debts  had  not  been  em- 
braced in  the  settlement  of  1819,  expressing 
his  anxiety  that  the  whole  matter  should  be 
adjusted  in  the  most  speedy  and  amicable 
way,  and  consenting  to  an  immediate  ref- 
erence of  the  accounts  for  that  purpose. 
At  February  term  1835,  the  same  at  which 
Miller  filed  his  answer,  the  case,  by  consent 
of  parties,  was  referred  to  Charles  W. 
Christian,  special  commissioner,  to  take  an 
account  of  the  transactions  between  the 
parties.  Robertson  having  died  in  June, 
1835,  the  cause  was  revived  in  Janu- 

551  ary,  1836,  ^against   Maurice   H.  Gar- 
land, his  administrator,  by  consent  of 

parties.  In  May,  1837,  Thomas  McKinney 
was  substituted  as  special  commissioner  in 
place  of  Christian.  In  May,  1840,  the  cause, 
which  had  been  commenced  in  the  Circuit 
superior  court  of  law  and  chancery  for  the 
town  of  Lynchburg,  was  removed  to  the 
Circuit  superior  court  of  law  and  chancery 
for  the  county  of  Amherst,  where  it  was 
docketed  at  the  August  term  1840.  At  the 
same  term,  the  powers  of  the  plaintiff  hav- 
ing been  revoked,  the  case  was  revived  in 
the  name  of  the  administratrix  de  bonis  non 
of  Samuel  Read.  At  March  term  1841, 
Maurice  H.  Garland  having  died,  the  cause 
was  revived  by  consent  against  Samuel 
Garland,  executor  of  Maurice  H.  Garland 
deceased,  and  administrator  de  bonis  non 
of  Archibald  Robertson  deceased.  Nothing 
further  was  done  in  the  cause  until  April, 
1849,  when  it  was  referred  to  •Commissioner 
Tinsley  with  instructions  to  settle  the  ac- 
counts. 

In  the  bill  in  this  cause  no  allusion  was 
made  to  the  deduction  of  £Sn,  18s,  2d, 
from  the  order  on  Read,  or  to  any  liability 
on  Robertson  on  account  of  any  error  in 
the  settlement  of  1819,  and  in  the  answer 
of  Miller,  though  allusion  was  made  to  the 
fact  that  Read  had  not  delivered  to  Lef twich 
debts  to  the  full  amount  of  the  order  on 
him,  no  suggestion  was  made  of  any  lia- 
bility on  Robertson  on  that  account.  And 
in  all  the  correspondence  and  transactions 
between  the  parties,  from  the  time  of  the 
settlement  in  1819  down  to  1849,  when  the 
cause  was  referred  to  Commissioner  Tins- 
ley,  it  does  not  appear  that  any  claim  was 
made  by  Miller,  or  by  Barrett,  his  agent, 
against  Robertson  on  that  account.  And 
from  October,  1820,  when  Barrett,  in  his 
letter  to  L/eftwich  authorized  the  deduction 
from  the  order  on  Read,  there  does  not  ap- 
pear any  allusion  to  that  deduction,  or  to 
the  failure  of  Read  to  fill  the  order  upon 
him,  until  that  which  was  made  in  Miller's 
answer. 

552  *While  Commissioner  Tinsley   was 
engaged  in  settling  the  accounts  under 

the  order  of  April,  1849,  he  discovered  the 
deduction  from  Read's  order,  and  for  the 
purpose  of  getting  information  in  respect 
to  it,  he  addressed  a  letter  on  the  16th  of 
February,  1850,  to  Boyd  Miller.  In  this 
letter  he  suggests  that  the  amount  deducted 
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from  Read's  order  ought  to  have  been  added 
to  the  amount  paid  by  Robertson,  and  asks 
explanations  from  Miller  on  the  subject. 
Miller  replied,  but  was  unable  to  give  "^ny 
satisfactory  explanation  on  the  subject. 
In  a  subsequent  letter,  dated  March  7th, 
1850,  Tinsley  gives  further  explanations  to 
Miller  as  to  the  deduction  from  Read's 
order,  founded  upon  what  he  conjectured  to 
be  the  true  state  of  the  facts.  It  is  not 
necessary  for  the  purposes  of  this  report  to 
give  the  particulars  of  these  letters.  In 
1849  and  1850  letters  passed  upon  this  sub- 
ject between  Samuel  Garland  and  Boyd 
Miller,  but  it  is  unnecessarj*  to  state  the 
particulars.  Miller  seemed  to  have  but  lit- 
tle recollection  of  the  facts  and  could  give 
no  definite  explanation. 

In  the  investigation  before  Commissioner 
Tinsley,  the  facts  appeared  as  they  are,  set 
out  in  the  preceding  narrative.  The  com- 
missioner held  that  Robertson  was  liable 
to  Miller  for  the  £SV7,  18s,  2d,  deducted 
from  the  order  on  Read,  and  settled  the  ac- 
count accordingly.  The  widow  and  heirs 
of  Robertson  excepted  to  the  report,  on  the 
ground  that  this  sum  ought  not  to  be 
charged  to  Robertson ;  but  the  court  over- 
ruled the  exception,  and  confirmed  the  re- 
ports in  this  respect. 

In  the  foregoing  narrative  of  facts  many 
details  have  been  omitted,  but  the  narrative 
contains  an  outline  of  the  principal  facts, 
and  is  believed  to  be  sufficient  for  a  correct 
understanding  of  the  decision  of  the  court 
in  relation  to  the  item  of  £SV7,  18s,  2d. 

The  commissioner  stated  an  account 
553  between  Boyd  *Miller  and  A.  Rob- 
ertson &  Co.,  and  another  account 
between  Archibald  Robertson  and  A.  Rob- 
ertson &  Co.  The  account  between  Boyd 
Miller  and  A.  Robertson  &  Co.  was  balanced 
on  the  31st  of  August,  1819,  by  the  debts 
transferred  in  payment  of  it,  according  to 
the  arrangement  between  the  partners  here- 
tofore explained.  When  a  debt  was  returned 
by  Miller  as  not  collectible,  and  another 
debt  substituted  in  place  of  it,  the  amount 
due  on  such  substituted  debt  was  applied 
first  to  pay  the  interest  due  on  the  returned 
debt  and  the  balance  was  applied  to  the 
principal.  But  in  the  account  between 
Archibald  Robertson  and  A.  Robertson  & 
Co.,  the  returned  debts  were  estimated  with 
running  interest  on  the  principal  from  the 
time  of  the  return  to  the  close  of  the  ac- 
count. The  result  was  that  A.  Robertson 
&  Co.  got  credit  with  Boyd  Miller  for  more 
than  Archibald  Robertson  got  credit  for 
with  A.  Robertson  &  Co.  The  widow  and 
heirs  of  Robertson  excepted  to  the  report 
on  this  ground,  and  contended  that  the  ac- 
count between  Archibald  Robertson  and  A. 
Robertson  &  Co.  should  at  least  be  balanced 
annually,  according  to  the  usage  of  the 
firm,  and  interest  charged  upon  the  bal- 
ances from  year  to  year. 

This  exception  was  referred  back  to  the 
commissioner  for  further  consideration. 
The  commissioner  in  his  report  under  this 
order,  thought  that  there  could  be  no  objec- 
tion to  the  mode  of  calculating   interest  in 


the  account  between  Boyd  Miller  and  A. 
Robertson  &  Co. ;  that  being  an  account 
between  debtor  and  creditor,  to  which  the 
rule  established  in  Lightfoot  v.  Price,  4 
Hen.  and  Mun.  431,  applied.  His  remarks 
upon  the  mode  of  calculating  interest  in 
the  account  between  Archibald  Robertson 
and  A.  Robertson  &  Co.  were  as  follows: 
**As  to  the  account  of  A.  Robertson  &  Co. 
with  Archibald  Robertson  partner,  and  of 
S.  Read  &  Co.  with  Samuel  Read  partner, 
I  am  fully  sensible  of  the  hardship  of 

554  this  rule,  and  will  *adopt  a  fairer,  if 
I  can  be  satisfied  there   is  any  rule  of 

court  or  of  law  to  justify  it.  The  hardship 
consists  only  in  this,  that  there  are  no 
credits  to  be  applied  from  time  to  time  in 
extinguishment  of  interest,  and  is  the 
same  hardship  borne  by  every  creditor 
whose  debt  remains  a  long  time  at  interest 
without  payments.  To  charge  interest 
upon  interest,  as  indicated  by  the  exception, 
is  not  deemed  allowable;  neither  does  it 
appear  to  me  to  be  right  to  continue,  after 
dissolution,  the  rule  of  the  concerns  to 
make  annual  balances  on  the  31st  of  August 
in  each  year.  So  long  as  the  partnership 
continued,  this  was  done  according  to  the 
articles  of  co-partnership,  and  so  far  as 
done,  these  settlements  will  be  respected; 
but  when  the  co-partnership  was  dissolved, 
and  the  parties  ceased  to  keep  books  and 
make  annual  settlements,  and  it  becomes 
the  duty  of  the  court  to  settle  for  them,  that 
rule  no  longer  applies,  but  the  rule  of  law 
must  be  adopted.  See  Cary  on  Partnership 
289. "  The  commissioner  stated  the  account 
in  conformity  with  these  views.  The  widow 
and  heirs  excepted,  but  the  court  overruled 
the  exception,  and  confirmed  that  part  of 
the  report. 

Commissioner  Tinsley  stated  the  account 
of  Samuel  Garland  for  the  collection  of  bad 
and  doubtful  debts  upon  the  principles  ap- 
plicable to  the  accounts  of  fiduciaries, 
charging  the  disbursements  against  the 
principal,  and  charging  interest  on  the 
annual  balances  from  the  end  of  each  year. 
The  widow  and  heirs  of  Robertson  insisted 
by  an  exception,  that,  as  Garland  was  Mil- 
ler's agent,  and  as  the  proceeds  of  the  bad 
and  doubtful  debts  were  pledged  by  Robert- 
son and  Read  to  the  payment  of  Miller's 
debt,  Robertson's  share  of  the  proceeds  of 
Garland's  collections  should  be  applied,  at 
the  end  of  each  year,  to  the  reduction  of 
Miller's  debt. 

Commissioner  Tinsley,  to  whom   this  ex- 
ception  was  referred,   balanced  Gar- 

555  land's  account  at  the  end  of  1824,  *and 
again  at  the  end  of   1835,    and   again 

at  the  close  of  the  report,  and  applied  the 
balance,  at  each  of  these  periods,  to  the  re- 
duction of  Miller's  claim  against  Robertson, 
giving  his  reasons  for  adopting  these  sev- 
eral periods. 

The  widow  and  heirs  excepted  to  the 
report  made  upon  this  basis,  but  the  court 
overruled  the  exception,  and  confirmed  that 
part  of  the  report. 

The  court  having  rendered  a  decree  baaed 
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npon  the  principles  hereinbefore  stated, 
the  widow  and  heirs  of  Robertson  appealed. 
The  case  in  this  court  was  argued,  in 
print,  bj  Mosby,  for  the  appellants;  and 
by  Garland  and  Slaughter,  for  the  appel- 
lees; and  orally  by  Jones,  for  the  appel- 
lants, and  by  Garland  and  Tucker,  for  the 
appellees. 

JOYNBS,  J.,  delivered  the  opinion  of  the 
court: 

The  court  is  of  opinion  that  the  transac- 
tions between  Boyd  Miller,  Archibald  Rob- 
ertson and  Samuel  Read,  as  of   August   31, 
1819,  in  reference  to  the  afifairs  of  the  mer- 
cantile firms  of  A.  Robertson  &  Co.  and  S. 
Read  &  Co.  of  which   they   were   the  mem- 
bers,   was  a    settlement    between  the   said 
parties  of  the  affairs  of  said  iirms  as  far  as 
it  was  practicable  at  that  time  to  settle  the 
same,  and  embraced  everything  relating  to 
said  affairs,   except  the   bad   and   doubtful 
debts,  and   the  liabilities   that  might  arise 
out  of  the  return  to  the  said  firms,  or  either 
of  them,  of  any  of  the  debts  transferred  to 
the    said    Boyd    Miller,     according    to    the 
agreement  then  made  between  the  said  par- 
ties.    The  court  is  further  of   opinion,  that 
if,  as  alleged  by  said   Samuel   Read,    there 
was    an    error    in    the   said   settlement,  in 
charging  the  Bedford  store  with   too  much 
by    the   sum  of  £SV7y  18s,  2d,  the  said  sum 
was  properly  allowed  to  said   Samuel   Read 
as  a  deduction  from  the   order  of  said  Boyd 
Miller     on    him.       And     it     further 
556      *seem8  probable,  as  far  as   the  agree- 
ment  between    the    parties    to    these 
transactions  can  now   be   ascertained,  that 
in  consequence  of  the  said   deduction    from 
the  order   on   said    Samuel  Read,  the  said 
Boyd  Miller  became  entitled  to  receive  from 
the  said  Archibald  Robertson  the   said  sum 
of  j^517,  18s,  2d,  in  addition    to  the  amount 
of  said  Miller's  order  on  said    Robertson, 
and  that  said  Robertson  became  entitled  to 
a  deduction  from  his   bonds  to   said   Miller 
of  one-third    part   of  said  sum,  or  of  one- 
third   part   of   so  much  of  said  sum  as  was 
made  up  of  bad   debts    set  down  as  good  in 
the  balance  sheet  of  the  Bedford  store. 

But  the  court  is  of  opinion,  that  while  it 
would  have  been  proper  to  make  a  full  cor- 
rection of  the  said  error,  if  a  proceeding 
for  that  purpose  had  been  instituted  in  due 
time,  yet  after  so  great  a  lapse  of  time  from 
the  discovery  of  said  error,  after  so  many 
transactions  have  taken  place  between  the 
said  Archibald  Robertson  and  the  said  Boyd 
Miller  and  his  agents,  and  as  the  said  Boyd 
Miller  and  his  agent  Wm.  Barrett,  failed  to 
make  or  suggest  any  claims  against  the 
»aid  Archibald  Robertson  or  his  represen- 
tatives, on  account  of  the  said  error,  until 
thirty  years  after  it  was  discovered,  when 
aaid  Archibald  Robertson  and  Samuel  Read 
were  both  dead,  and  after  the  claim  had  been 
suggested  to  said  Miller  by  Commissioner 
Tinsley,  although,  during  the  interval,  the 
said  Robertson  had  claimed  large  credits  on 
his  bonds  to  said  Miller,  on  account  of 
returned  debts,  the  claim  set  up  in  this 
cause  by  the  said  Miller  to  charge  the  said 


■/Robertson's  representative  with  ;f5l7,  18s, 
2d,  on  account  of  said  error,  ought  to  be 
disallowed  and  rejected,  in  consequence  of 
its  staleness  and  of  the  probable  impossi- 
bility, from  lapse  of  time  and  death  of  par- 
ties, of  ascertaining  the  facts  of  the  case 
and  of  doing  justice,  and  also  because  it 
may  reasonably  be  presumed  that  the 

557  said  *claim,    if    originally  just,    had 
been    abandoned    by    said   Miller,    or 

satisfied  by  said  Robertson. 

The  court  is,  therefore,  of  opinion  that 
the  Circuit  court  erred  in  overruling  the 
1st,  2d,  3d  and  4th,  exceptions  of  the  appel- 
lants to  the  first  report  of  Commissioner 
Tinsley  in  respect  to  the  said  sum  of  ;fS17, 
18s,  2d. 

The  court  is  further  of  opinion,  that  the 
debt  of  $1,000,  due  by  Nicholas  Harrison, 
which  was  not  returned  to  Archibald  Rob- 
ertson in  his  lifetime  and  accepted  by  him 
as  a  returned  debt,  ought  not  to  have  been 
charged  as  a  returned  debt,  because  it  had 
not  been  ascertained  that  any  part  of  it 
would  be  lost,  and  it  was  just,  under  the 
circumstances  of  the  case,  that  Boyd  Miller 
should  await  the  result  of  the  legal  proceed- 
ings in  which  the  said  debt   was   involved. 

The  court  is,  therefore,  of  opinion  that 
the  Circuit  court  erred  in  overruling  the 
eleventh  exception  of  the  appellants  to  the 
first  report  of  Commissioner  Tinsley,  so 
far  as  the  same  relates  to  the  said  debt  of 
$1,000. 

The  court  is  further  of  opinion,  that  the 
interest  account  between  Boyd  Miller  and 
A.  Robertson  &  Co.,  and  between  Archibald 
Robertson  and  A.  Robertson  &  Co.,  in  re- 
lation to  the  returned  and  substituted  debts, 
should  be  stated  in  accordance  with  the  fol- 
lowing general  principles. 

Upon  the  return  of  a  debt  by  Boyd  Miller 
(supposing  it  to  be  one  of  those  transferred 
to  him  as  of  the  31st  August,  1819),  the 
amount  of  said  debts,  on  said  31st  August, 
1819,  should  be  put  to  the  credit  of  said 
Boj-d  Miller  in  account  with  A.  Robertson 
&  Co.,  by  a  cross-entry  of  that  date,  so  as 
to  leave  unpaid  so  much  of  said  Miller's 
debt  as  had  been  originally  paid  by  the  debt 
returned;  the  effect  of  returning  the  debt 
being  to  cancel  the  payment  to  Miller,  pro 
tanto.  When  another  debt  of  the  firm  is 
substituted  by  Robertson  in    place  of 

558  the  debt  returned,  *the  amount  due 
upon  it,  at  the  time  of  the  substitu- 
tion, principal  and  interest,  is  the  amount 
paid  by  it  on  account  of  the  debt  of  A. 
Robertson  &  Co.  to  Miller,  and  Archibald 
Robertson  must  have  credit  with  A.  Robert- 
son &  Co.,  for  that  amount,  and  interest 
must  be  allowed  upon  it,  just  as  if  the 
amount  had  been  paid  in  money.  Thus, 
Archibald  Robertson  will  receive  credit  with 
A.  Robertson  &  Co.  for  as  much  as  A.  Rob- 
ertson &  Co.  get  credit  for  with  Boyd  Miller, 
the  interest  on  one  side  will  exactly  balance 
the  interest  on  the  other,  and  the  injustice 
will  be  avoided  of  subjecting  Robertson  to 
a  loss  in  consequence  merely  of  his  standing 
as  a  middle  man  between  Boyd  Miller  and 
A.  Robertson  &  Co. 
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When  the  amount  due  on  the  substituted 
debt  is  less  than  the  amount  due  to  Miller 
on  account  of  the  debt  returned,  it  must  be 
applied  first  to  pay  the  interest  due  him,  in 
like  manner  as  if  the  amount  had  been  paid 
in  money. 

Or,  instead  of  stating  an  account  as  afore- 
said between  Archibald  Robertson  and  A. 
Robertson  &  Co.,  the  whole  of  the  transac- 
tions in  question  may  be  stated  in  an 
account  between  Boyd  Miller  and  A.  Rob- 
ertson &  Co.,  in  which  account  said  Boyd 
Miller,  will  be  credited  and  said  firm  will 
be  charged  with  the  amount,  principal  and 
interest,  of  all  debts  returned  by  said  Mil- 
ler; and  said  Miller  will  be  charged  and 
said  firm  will  be  credited  with  the  amount, 
principal  and  interest,  of  all  debts  of  the 
firm  substituted  for  those  returned.  In  this 
mode  of  stating  the  account,  the  firm  will, 
of  course,  lose  what  Boyd  Miller  receives, 
and  neither  more  nor  less,  and  the  practical 
result  will  be  the  same  as  on  the  other  mode 
of  statement  above  mentioned. 

The  court  is  further  of  opinion,  that  in 
the  account  of  Samuel  Garland  for  the  col- 
lection of  bad  and  doubtful  debts,  he  should 
be  charged  with  interest  on  the  annual  bal- 
ances from  the  end  of  each  year,  and 
559  that  his  disbursements  ^should  be 
charged  against  the  principal,  ac- 
cording to  the  principles  applicable  to  the 
accounts  of  fiduciaries.  And  as  the  inter- 
ests of  Archibald  Robertson  and  Samuel 
Read  in  the  said  bad  and  doubtful  debts, 
were  pledged  to  make  good  the  claims  of 
Boyd  Miller  against  A.  Robertson  &  Co., 
for  the  collection  of  which  claim  said  Sam- 
uel Garland  was  agent  of  said  Miller,  the 
funds  in  the  hands  of  said  Samuel  Garland 
arising  from  the  collection  of  bad  and 
doubtful  debts,  should,  in  the  opinion  of 
the  court,  be  applied,  at  proper  periods,  to 
the  payment  of  said  claims  of  said  Boyd 
Miller.  And  the  court  is  further  of  opinion 
that  as  the  collections  of  said  Samuel  Gar- 
land from  bad  and  doubtful  debts  were  of 
small  amount  prior  to  January,  1824,  it 
would  not  be  proper  to  make  a  rest  in  said 
account  for  the  purpose  of  applying  the 
balance  due  from  said  Samuel  Garland  as  a 
credit  upon  the  claims  of  said  Boyd  Miller, 
until  the  end  of  the  year  1824,  at  which 
time  the  amount  due  by  said  Samuel  Gar- 
land on  said  account,  principal  and  interest, 
except  so  much  as  might  properly  have  been 
retained  by  him  to  meet  expenses,  should 
be  applied  to  the  credit  of  A.  Robertson  & 
Co.  in  account  with  Boyd  Miller,  and  that 
after  that  time,  the  balance  should  be  struck 
in  said  Garland's  account  aforesaid  at  the 
end  of  each  year,  and  the  amount  thereof, 
except  so  much  as  might  properly  have  been 
retained  to  meet  expenses,  applied,  at  the 
date  of  such  balance,  to  the  credit  of  A. 
Robertson  &  Co.  in  account  with  Boyd 
Miller. 

The  court  is  therefore  of  opinion  that  the 
Circuit  court  erred  in  overruling  the  28th, 
30th  and  31st  exceptions  to  the  first  report 
of  Commissioner  Tinsley,  so  far  as  the  ac- 
counts  and   statements    to   which   the  said 


'"  ceptions  apply  are  inconsistent  with  the 
foregoing  principles. 

Decree  reversed,  with  costs,  so  far 
560      as   declared    to    be    ^erroneous,    and 

affirmed  in  all  other  things,  and  cause 
remanded. 

RIVES,  J.  I  concur  in  the  opinion  of  the 
court  with  one  exception.  That  relates  to 
the  disallowance  of  the  item  of  ;f517,  8s, 
2d,  to  Miller,  because  of  the  deduction  of 
that  sum  from  the  Bedford  list  of  balances 
at  the  instance  of  Read.  This  deduction 
was  assented  to  by  Miller's  agent  (Barrett), 
on  the  assurance  of  Read  that  its  proprie^ 
was  recognized  by  Robertson ;  and  the  cal- 
culations of  Robertson  in  his  own  hand, 
seem  to  me  sufficient  proof  that  this  cor- 
rection was  made  with  his  consent;  and 
that  thereby  this  amount  was  assumed  by 
him,  as  it  was  undoubtedly  due  to  Miller. 
I  therefore  consider  it  as  a  contemporaneous 
correction  of  the  settlement  by  the  parties 
thereto ;  and,  therefore,  unexceptionable  on 
the  score  of  lapse  of  time. 
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April  Term,  1867,  Richmond. 
I.  Criminal  Law— Appellate  Practice— VMtHctContnfy 
to  Weight  of  Evidence.*— In  a  prosecution  for  a  fel- 
ony, after  verdict  and  judgment,  the  appellate 
court  will  not  reverse  the  judgment  and  order  a 
new  trial,  on  the  ground  that  the  verdict  is  con- 
trary to  evidence,  unless  it  is  plainly  insnfflcient 
for  a  conviction. 

This  was  an  indictment  in  the  Circuit 
court  of  Bedford  county  agxiinst  Lncinda 
Kates,  a  colored  woman,  for  the  murder  of 
her  child.  On  the  trial  the  jury  found  her 
guilty  of  voluntary  manslaughter,  and  fixed 
the  term  of  her  imprisonment  in  the  peni- 
tentiary at  eighteen  months.  The  prisoner 
asked  for  a  new  trial,  on  the  ground  tfaat 
the  verdict  was  contrary  to  the  evidence; 
but  the  court  overruled  the  motion,  and  sen- 
tenced her  in  accordance  with  the  verdict. 
And  thereupon  the  prisoner  excepted  to  the 
opinion  of  the  court  overruling  her  motion, 
and  the  court  stated  the  facts  proved  upon 
the  record ;  and  a  writ  of  error  to  the  judg- 
ment was  awarded. 

•Appellate  Practice— Verdict  Contrary  to  Weight  of 
Evidence.- It  is  an  established  rule  that  an  appellate 
court  will  not  reverse  a  judgment,  refusing  a  new 
trial,  on  the  ground  that  the  verdict  is  contrary  to 
the  weight  of  evidence,  unless  the  evidence  is 
plainly  insufficient  to  warrant  the  verdict  Tbe 
principal  case  was  cited  as  authority  for  this  propo- 
sition inOneale's  Case,  17  Gratt.  B91 :  Kemp's  Case.  18 
Gratt  977;  Read's  Case,  22  Gratt.  M5:  Kimball  t. 
Friend.  95  Va.  144,  87  S.  E.  Rep,  901. 

See  also,  Vaiden's  Case,  12  Gratt.  717;  Blair  v.  WU- 
son,  28  Gratt.  led,  and  foot-note;  Hilb  v.  Peyton,  a 
Gratt.  580,  and  foot-note;  Richmond,  etc.,  R.  Ca  t. 
Snead,  19  Gratt.  355,  amd  foot-note. 

As  to  when  the  original  court  should  grant  a  new 
trial  on  the  ground  that  pe  verdict  is  contrary  to 
the  weight  of  evidence,  see  foot-note  to  Read's  Case, 
22  Gratt.  924:  Blosserv.  Harshbarger,  21  Gratt  St4. 
and  f<^t-note. 
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There  was  no  doubt  that  the  prisoner  was 
the  mother  of  the  child,  and  that  she  de- 
posited it  in  a  shed  in  a  back  lot  near  to 
that  on  which  she  lived  as  cook  in  a  white 
family,  where  it  was  almost  immediately 
found.  The  only  questions  of  doubt  were, 
whether  the  child  was  born  alive,  or  came 
to  its  death  by  the  act  of  its  mother  after- 
wards. On  these  questions  there  might  be 
a  possible  doubt. 

562         *  Jordan,  for  the  prisoner. 

The  Attorney  General,  for  the  com- 
monwealth. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court : 

The  court,  although  of  opinion  that  the 
evidence  in  this  case  does  not  clearly  show 
either  that  the  child  was  born  alive  or  that 
it  came  to  its  death  by  the  act  or  neglect  of 
the  mother,  is  yet  of  opinion  that,  accord- 
ing to  the  principles  laid  down  by  this  court 
in  the  case  of  Vaiden  v.  The  Common- 
wealth, 12  Gratt.  717,  the  said  evidence  is 
not  so  plainly  insufficient  to  warrant  the 
verdict  as  to  authorize  this  court  to  reverse 
the  judgment.  Therefore  it  is  considered 
by  the  court  that  there  is  no  error  in  the 
said  judgment,  and  that  it  be  affirmed. 

Judgment  affirmed. 
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Jones  V.  The  Commonwealth. 

October  Term,  1806,  Richmond. 


I.  Criminal  Law— Larceny— IndlctoMnt—Owiisr.*— In  a 

trial  for  larceny  to  convict  the  prlson^er,  there 
must  be  satisfactory  proof  that  the  property  stolen 
was  the  property  of  the  person  stated  in  the  indict- 
ment 

This  was  an  indictment  in  the  Circuit 
court  of  the  county  of  Powhatan  against 
Randolph  Jones,  a  freedman,  for  stealing 
six  hogs,  the  property  of  Blair  Burwell. 
On  the  trial  the  prisoner  was  found  guilty, 
and  the  term  of  his  imprisonment  in  the 
penitentiary  was  fixed  at  three  years.  He 
thereupon  moved  the  court  for  a  new  trial, 
on  the  ground  that  the  verdict  was  contrary 
to  the  evidence ;  but  the  court  overruled  the 
motion,  and  rendered  a  judgment  upon  the 
verdict.  The  prisoner  excepted  to  the  opin- 
ion of  the  court  overruling  the  motion,  and 
the  court  having  certified  the  facts  proved, 
*he  applied  to  this  court  for  a  writ  of  error 
to  the  judgment ;  which  was  awarded. 

There  was  evidence  from  which  the  jury 
might  reasonably  infer  that  parts  of  a  hog 
or  hogs  found  in  the  prisoner's  house,  had 
been  stolen,  and  there  was  proof  that  Bur- 
well  had  lost  six  hogs ;  but  there  was  no 
proof  that  the  meat  found  was  a  part  of 
Bnrweirs  hogs. 

•The  principal  case  was  cited  In  Prather  v.  Com., 
85  Va.  1S7.  7  S.  E.  Bep.  178.  See  flreneralb%  mono- 
sraphic  note  on  "Larceny"  appended  to  Johnson  v. 
Ck)in.,  24  Gratt.  666:  monographic  note  on  "Indict- 
ments." 


John  Howard,  for  the  prisoner. 
The  Attorney  General,  for   the    common- 
wealth. 

564         ♦MONCURE,  P. ,  delivered  the  opin- 
ion of  the  court : 

The  court  is  of  opinion  that  while  the 
facts  certified  may  be  sufficient  to  raise  a 
strong  suspicion  that  a  part  of  the  meat 
found  in  the  possession  of  the  prisoner  or 
his  wife  was  stolen  property,  they  do  not 
identify  it  as  part  of  the  hogs  supposed  to 
have  been  stolen  from  Blair  Burwell;  but 
on  the  contrary  tend  to  show  that  it  was 
not  a  part  of  the  said  hogs;  and  that  the 
Circuit  court  therefore  erred  in  overruling 
the  prisoner's  motion  for  a  new  trial: 
Therefore  it  is  considered  that  the  said 
judgment  be  reversed  and  annulled.  And 
this  court  proceeding  to  give  such  judgment 
as  the  said  Circuit  court  ought  to  have 
given,  it  is  further  considered  that  the 
verdict  of  the  jury  be  set  aside.  And  the 
cause  is  remanded  to  the  said  Circuit  court 
for  a  new  trial  to  be  had  therein :  which  is 
ordered  to  be  certified  to  the  said  Circuit 
court  of  Powhatan  county. 

Judgment  reversed. 


565  ^Hughes  v.  The  Commonwealth. 

January  Term,  1807,  Richmond. 

[04  Am.  Dec.  496. J 
I.  Criminal  Law— Larceny— Indictment— Name  of  Owner 

to  Be  Stated.— In  an  indictment  for  larcedy.  the 
name  of  the  owner  of  the  property  charged  to 
have  been  stolen,  must  be  stated  :  and  If  it  appears 
that  the  person  so  stated  to  be  the  owner  was  a 
married  woman  at  the  time  of  the  larceny.  It  is 
error  and  the  prisoner  should  be  acquitted. 
a.  5ame— Same— Reversal  of  Judgement— Nolle  Prose- 
quL— In  snch  a  case  If  there  Is  a  verdict  and  Judcr- 
ment  acrainst  the  prisoner,  which  on  appeal  Is 
reversed,  when  the  case  ffoes  back  a  nolle  proteoui 
may  be  entered,  and  a  new  indictment  may  be 
found. 

This  was  an  indictment  in  the  Circuit 
court  of  Middlesex  county,  against  Martha 
E.  Hughes,  a  freedwoman,  for  grand  lar- 
ceny, in  stealing  a  number  of  articles  of 
female  wearing  apparel,  stated  in  the  in- 
dictment to  be  the  property  of  Mrs.  Robert 
H.  Montague. 

On  the  trial,  which  took  place  at  the  Oc- 
tober term  of  the  court  for  1866,  it  appeared 
in  evidence  that  Mrs.  Montague  was  a 
married  woman ;  and  thereupon  the  pris- 
oner, by  counsel,  moved  the  court  to  in- 
struct the  jury  **that  if  they  believe  from 
the  evidence  in  the  case,  that  Mrs.  Robert 
H.  Montague,  the  person  to  whom  the  goods 
charged  to  have  been  stolen,  as  alleged  in 
the  indictment,  to  have  belonged,  is  a  mar- 
ried woman,  then  it  is  error,  and  they  shall 
find  the  prisoner  not  guilty."  The  court 
refused  to  give  the  instruction ;  and  the 
prisoner  excepted. 

The  jury  found  the  prisoner  guilty, 

566  and  fixed  the   term  *of  her  imprison- 
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ment  in  the  penitentiary  at  three  years. 
The  prisoner  thereupon  moved  the  court 
for  a  new  trial,  on  the  g'round  of  the 
refusal  of  the  court  to  give  the  instruction 
asked;  and  because  the  verdict  was  con- 
trary to  the  evidence.  On  the  last  point 
the  only  ground  was  that^ there  was  no  evi- 
dence of  the  value  of  the  articles,  except  as 
it  might  be  inferred  from  their  number  and 
character.  The  court  overruled  the  objec- 
tion, and  entered  a  judgment  upon  the  ver- 
dict ;  d.nd  the  prisoner  again  excepted,  and 
applied  to  this  court  for  a  writ  of  error; 
which  was  awarded. 

Montague,  for  the  prisoner. 
The  Attorney   General,  for  the  common- 
wealth. 

MONCURB,  P.,  delivered  the  opinion  of 
the  court: 

This  case  presents  the  question  whether, 
in  an  indictment  for  larceny,  the  property 
alleged  to  have  been  stolen  can  be  stated  to 
have  been  the  property  of  a  married  woman. 
It  is  well  settled  at  common  law  that  in  an 
indictment  for  larceny  the  name  of  the 
owner  of  the  property  stolen  must  be  stated, 
and  a  married  woman  cannot  be  stated  to 
be  the  owner.  The  law  on  this  subject  is 
thus  laid  down  by  Russell:  **It  is  necessary 
that  there  should  be  in  some  person  a  suffi- 
cient ownership  of  the  things  stolen;  and 
that  they  should  be  stated  in  the  indictment 
as  the  goods  and  chattels  or  property  of 
such  person."    2  Russ.  86. 

** Where  goods  are  in  the  possession  of 
the  wife,  they  must  be  laid  as  the  goods  of 
her  husband;  thus  if  A  is  indicted  for 
stealing  the  goods  of  B,  and  it  appears  that 
B  was  a  feme  covert  at  the  time,  A  must 
be  acquitted."  Id.  89.  Husband  and  wife 
are  in  law  one  person.  Her  legal  entity  is 
merged  in  his;  and  in  all  legal  proceedings, 
criminal  or  civil,  he  is  regarded  as  the 
owner  of  property  in  her  possession 
567  (if  it  belong  *not  to  a  third  person), 
even  though  it  ,be  her  wearing  ap- 
parel. At  common  law,  therefore,  there 
could  be  no  difficulty  in  this  case.  Has  the 
common  law  rule  been  changed  by  statute, 
or  so  far  changed  as  to  aflFect  the  question? 

The  only  material  change  which  seems 
to  have  been  made  by  statute  on  the  subject 
is  contained  in  the  Code,  page  832,  chapter 
207,  sections,  which  is  in  these  words:  **In 
a  prosecution  for  an  offence,  committed 
upon  or  relating  to  or  affecting  real  estate, 
or  for  stealing,  embezzling,  destroying, 
injuring  or  fraudulently  receiving  or  con- 
cealing any  personal  estate,  it  shall  be 
sufficient  to  prove  that  when  the  offence 
was  committed,  the  actual  or  constructive 
possession,  or  a  general  or  special  property 
iu  the  whole  or  any  part  of  such  estate,  was 
in  the  person  or  community  alleged  in  the 
indictment  or  other  accusation  to  be  the 
owner  thereof." 

This  statute  was  not  intended  to  dispense, 
and  does  not  dispense,  with  the  necessity 
of  stating  in  an  indictment  for  larceny  the 
name  of  the  owner  of  the  property  stolen, 
nor  to  enable  any  person   to  be  such  owner 


who  was  not  capable  of  being  so  at  com- 
mon law.  Its  only  object  was  to  get  rid  of 
the  difficulties  which  often  existed  at  com- 
mon law  in  regard  to  the  proper  person  to 
be  stated  as  the  owner  of  the  property  in 
an  indictment  for  larceny  or  other  offences 
against  property.  It  therefore  declares  that 
in  all  such  case,  *4t  shall  be  sufficient  to 
prove  that  when  the  offence  was  committed, 
the  actual  or  constructive  possession,  or  a 
general  or  special  property  in  the  whole  or 
any  part  of  such  estate,  was  in  the  person 
or  community  alleged  in  the  indictment  or 
other  accusation  to  be  the  owner  thereof." 
But  the  person  named  in  the  indictment  as 
owner  of  the  property  must  still,  under  the 
statute,  as  under  the  common  law,  be 
a  person  competent  in  law  to  be  such 
owner. 

568  *The  court    is   therefore  of  opinion 
that  the  Circuit  court  erred  in  refusing 

to  give  the  instruction  asked  for,  and  that 
for  that  cause  the  judgment  must  be  re- 
versed, the  verdict  set  aside,  and  the  cause 
remanded  for  a  new  trial  to  be  had  therein 
(unless  a  nolle  prosequi  should  be  entered, 
in  which  case  a  new  indictment  may  be 
found) ;  on  which  new  trial,  if  there  should 
be  any  evidence  before  the  jury  to  prove 
that  Mrs.  Robert  H.  Montague  named  in 
the  indictment  was  a  married  woman  when 
the  alleged  larceny  was  committed,  the 
Circuit  court,  if  asked  to  do  so  by  the  pris- 
oner or  her  counsel,  shall  instruct  the  jury 
that  if  they  believe  such  evidence  they 
ought  to  find  a  verdict  of  not  guilty. 

There  was  no  direct  proof  before  the 
former  jury  as  to  the  value  of  the  property; 
but  it  is  unnecessary  to  decide  whether  that 
defect  would  have  been  fatal  to  the  verdict, 
or  whether  the  jury  might  not  properly^  have 
inferred  from  the  number  and  nature  of  the 
articles  stolen  that  they  were  of  the  value 
of  twenty  dollars  or  more,  as  the  defect  can 
and  no  doubt  will  be  supplied  on  the  new 
trial. 
The  judgment  is  in  these  words: 
It  seems  to  the  court  here,  for  reasons 
stated  in  writing  and  filed  with  the  record, 
that  the  Circuit  court  erred  in  refusing  to 
give  to  the  jury  the  instruction  asked  for 
by  the  counsel  for  the  prisoner:  Therefore 
(without  deciding  whether  the  defect  in  the 
evidence  in  not  expressly  showing  that  the 
value  of  the  property  alleged  to  have  been 
stolen  was  twenty  dollars  or  more  is  mate- 
rial, as  that  defect  can  be  supplied  on  the 
future  trial)  it  is  considered  that  the  jndg-» 
ment  aforesaid  be  reversed  and  annulled. 
And  it  is  ordered  that  the  verdict  of  the 
jury  be  set  aside  and  the  cause  remanded  to 
the  said  Circuit  court  for  a  new  trial  to  be 
had  therein  (unless   a   nolle  prosequi 

569  *should   be   entered ;  in  which  case  a 
new    indictment   may    be  found) ;  on 

which  new  trial,  if  there  should  be  any  evi- 
dence before  the  jury  to  prove  that  Mrs. 
Robert  H.  Montague  named  in  the  indict- 
ment, was  a  married  woman  when  the 
alleged  larceny  was  committed,  the  Circuit 
court,  if  asked  to  do  so  by  the  prisoner  or 
her  counsel,  shall  instruct    the  jury  that  if 
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they  believe  such  evidence  they  ought  to 
find  a  verdict  of  not  guilty :  which  is  or- 
dered to  be  certified  to  the  said  Circuit 
court. 

570       *Speers  v.  The  Commonwealth. 

January  Term.  1867.  Richmond. 

1.  Crininal   Law  — House-Breaking— Indictment.*— An 

indictment  which  charges  a  breaking  into  a  house 
with  intent  to  steaL  and  the  stealing  therefrom, 
is  an  indictment  for  house-breakinff,  and  not  for 
larceny;  and  is  food. 

2.  Sane— Same— Larceny.— To  such  a  count  may  be 
added  a  count  for  simple  larceny  of  the  same 
?oods.  And  the  Jury  may  find  the  prisoner  sruilty 
on  each  count,  and  fix  a  several  punishment  for 
each  offence. 

•Criminal  Law  -Hous^Breaking—  Larceny—  Indict- 
■»nt.— In  State  v.  McCluufir,  86  W.  Va  283,  13  S.  E. 
Rep.  656,  the  rule  laid  down  in  the  principal  case  is 
approved,  the  court  saying:  "It  migrht  be  supposed 
that,  as  on  a  count  charrinff  both  burglary  and 
larceny  there  may  be  a  conviction  of  either,  there 
could  also,  if  both  offences  were  proven,  be  a  con- 
viction of  both,  followed  by  the  separate  penalty 
for  each;  but  this  is  not  so,  for,  if  there  be  a  general 
verdict  of  guilty  on  such  a  count,  it  is  deemed  a 
conviction  of  burglary  only,  and  the  sentence  is  for 
burglary,  not  for  both,  or  for  larceny.  Speers* 
Case.  17  Gratt.  670;  1  Hale,  P.  C.  560.  •  •  ♦  On  sep- 
arate counts  there  can  be  convictions  of  both  burg- 
lary and  larceny.  1  Blsh.  Crim.  Law,  %  803;  Speers* 
Case.  17  Gratt  570."  And  in  Benton  v.  Com.,  91  Va. 
:^  21  S.  E.  Rep.  406,  it  is  said :  '  'House-breakinff  wi  th 
the  intent  to  commit  larceny,  and  firrand  larceny 
are  distinct  offences  under  the  law,  and  to  each  is 
affixed  its  own  penalty,  but  they  may  be  and  often 
are  one  continued  act,  and  may  be  charged  In  the 
same  count  of  an  indictment.  Upon  such  count  the 
accused  may  be  found  ffuilty  of  either  of  the  of- 
fences, but  there  can  be  only  one  penalty  imposed. 
Com.  V.  Hope,  22  Pick.  1;  Josslyn  v.  Com.,  6  Metcalf 
238:  and  Blsh.  on  Cr.  Pr.  vol.  2,  sec.  144.  If  It  is 
desired  to  punish  for  both  offences  in  a  case  of  this 
kind,  there  must  be  inserted  inr  the  indictment  a 
separate  count  for  the  larceny,  as  was  done  in 
Speers'Case.  17  Gratt.  570." 

The  principal  case  is  cited  and  followed  in 
Vaugban  v.  Com..  17  Gratt  578.  It  is  also  cited 
in  BuUer  v.  Com.,  81  Va.  162,  and  Webster  v.  Com.,  80 
Va5». 

But  In  State  v.  Hupp,  81  W.  Va.  367.  0  S.  E.  Rep.  920. 
In  reference  to  the  two  last  named  cases  it  is  said: 
'In  order  to  charge  'house-breaking,'  all  the  author- 
ities agree  that  the  indictment  shall  allege  the  o-9m- 
ership  of  the  house  which  has  been  broken  into.  1 
Whart  Crim.  Law.  §  816;  Webster's  Case,  80  Va.  598; 
BuUer's  Case,  81  Va.  162.  In  the  last  two  cases  It  is 
held  that  an  Indictment  charging  that  'the  prisoner,' 
eic.  *a  certain  mill-house  not  adjoining  to  or  occu- 
pied with  the  dwelliuff-house  of  A.,'  etc.,  sufficiently 
alleges  the  ownership  of  the  mill-house  to  be  in  A., 
and  is  sufficient  in  law.  The  Indictment  in  Speers' 
Case,  17  Gratt  570,  Is  referred  to  in  both  the  late 
Virginia  cases.  But  Speers*  Case  Is  no  authority, 
because  the  point  was  not  in  that  case  raised  or 
considered.' 

See  generally,  monographic  note  on  "Indictment" 

^tfoot-noU  appended  to  Vauffhan'sCase,  17  Gratt 
576. 


This  was  an  indictment  in  the  Circuit 
court  of  Albemarle  county,  found  against 
Harrison  Speers,  a  freedman.  The  indict- 
ment contains  two  counts :  The  first  charged 
that  the  prisoner  on,  &c.,  a  certain  meat- 
house,  not  adjoining  to  or  occupied  with  the 
dwelling-house,  of  one  Mrs.  Nannie  Gar- 
rett, there  situate,  in  the  night  time,  felo- 
niously did  break  and  enter,  with  intent, 
&c.,  feloniously  to  steal,  &c.,  and  thirteen 
pieces  of  bacon  of  the  value  of  thirty-one 
dollars  and  fifty  cents,  of  the  property  of  said 
Nannie  Garrett,  then  and  there  found,  then 
and  there  did  feloniously  steal,  take  and 
carry  away.  The  second  count  charged  a 
simple  larceny  of  the  same  bacon. 

On  the  trial  the  jury  found  the  prisoner 
guilty  on  the  first  count,  and  fixed  the  term 
of  his  imprisonment  in  the  county  jail  at 
one  month ;  and  they  found  him  guilty  on 
the  second  count,  and  fixed  the  term  of  his 
imprisonment  in  the  penitentiary  at  three 
years.  The  prisoner  then  moved  the  court 
to  arrest  the  judgment ;  but  the  court 

571  *overruled   the   motion,  and  rendered 
a   judgment    upon  the    verdict.     And 

thereupon  the  prisoner  applied  to  this  court 
for  a  writ  of  error  to  the  judgment;  which 
was  awarded. 

Crump,  for  the  prisoner. 
The  Attorney   General,  for  the  common- 
wealth. 

RIVES,  J.  The  indictment  in  this  case 
contains  two  counts :  The  first  charges  the 
statutory  offence  of  house-breaking,  under 
the  12th  and  13th  sections  of  chap.  192  of 
the  Code,  alleging  not  only  the  intent  to 
steal,  but  also  the  actual  theft ;  the  second 
is  for  the  larceny  alone.  As  to  the  goods, 
their  value  and  ownership,  the  larceny  is 
laid  precisely  alike  in  both  counts.  More- 
over, the  court  certifies  it  as  a  part  of  the 
record  of  this  case,  **that  the  larceny  of 
which  the  prisoner  was  convicted  under  the 
second  count  of  the  indictment  against  him, 
was  the  same  larceny  charged  in  the  first 
count  of  the  indictment.*'  Under  this  state 
of  the  pleadings,  the  prisoner  was  tried 
and  found  ^'guilty  in  manner  and  form  as 
charged  in  the  first  count  of  the  indictment 
aforesaid,  and  the  term  of  his  imprison- 
ment in  the  county  jail  ascertained  to  be 
one  month ;  and  also  guilty  as  charged  in 
the  second  count  of  the  indictment,  and  the 
term  of  his  imprisonment  for  that  ofi^ence 
fixed  at  three  years  in  the  penitentiary.*' 
Thereupon  a  motion  was  made  in  arrest  of 
judgment,  on  the  ground  that  the  record 
disclosed  two  convictions  for  one  and  the 
same  offence ;  that  a  conviction  on  the  first 
count  should  discharge  the  prisoner  on  the 
second,  or  otherwise  he  might  be  convicted 
and  punished  twice  for  the  same  off^ence. 
The  overruling  of  this  motion  constitutes 
the  only  assignment  of  error  in   this  case. 

We  are,  therefore,  called  to  examine  and 
ascertain  the  legal  effect,  character  and  con- 
sequences of  the  first  count  of  this  indict- 
ment. As  to  the  second,  there  is  no  ques- 
tion ;  that  is  clearly  and  confessedly  a 

572  count   for    larceny  *only.      The   first 
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count,  however,  charges  the  statutory 
offence  of  house-breaking,  with  a  two-fold 
averment  of  an  intent  to  steal,  and  of  the 
actual  theft.  The  averment  of  the  intent 
to  steal  is  sufficient  under  the  statute ;  so 
also,  where  the  felony  has  actually  been 
committed,  it  seems  sufficient  to  allege  the 
commission;  as  that  is  the  strongest  evi- 
dence of  the  intention.  But  the  intent  to 
commit  a  felony,  and  the  actual  commis- 
sion of  it,  may  both  be  alleged ;  and,  in 
general,  this  is  the  better  mode  of  state- 
ment. 1  Hale  560;  2  East  P.  C.  c.  IS,  i 
25,  p.  514;  Rex  v.  f^urnival,  Russ.  &  Ry. 
445.  Had  this  count  contained  only  the 
averment  of  the  intent,  I  presume  there 
would  be  no  ground  for  the  present  com- 
plaint. If  it  had  omitted  this  averment  and 
substituted  it  by  an  allegation  of  actual 
theft  alone,  the  case  would  be  different  from 
the  present;  and  upon  that  I  am  not  called 
upon  to  give  an  opinion.  But  here  we  have 
this  complex  crime  set  forth  by  a  three-fold 
specification  of  the  house-breaking,  the 
intent  to  steal,  and  the  actual  theft.  How 
shall  such  a  count  be  construed?  Shall  it 
be  taken  as  a  count  for  felonious  house- 
breaking, or  as  a  joint  count  for  house- 
breaking and  larceny?  And  in  case  of  a 
general  finding  under  such  a  count,  shall 
the  conviction  be  of  house-breaking  or  of 
larceny,  or  of  both?  These  questions,  I 
think,  are  easily  solved  upon  authority  and 
the  well-established  principles  of  criminal 
pleading. 

A  leading  case  upon  this  subject  is  that  of 
Commonwealth  v.  Hope,  22  Pick.  R.  1, 
where  the  doctrine  is  expressed  with  great 
clearness  by  Chief  Justice  Shaw.  In  that 
case  the  defendant  was  indicted  upon  four 
distinct  charges  of  house-breaking  in  the 
daytime;  the  indictment  setting  forth  the 
entering  and  breaking  with  intent  .to  steal, 
and  also  the  actual  theft.  The  prisoner 
was  found  guilty  in  all  the  four  cases.     By 

the  law  of  that  state,  Rev'd  Stat.  ch. 
573      126,  2  19,   a  person  convicted  *at  the 

same  term  of  the  court  of  three  distinct 
larcenies  shall  be  deemed  a  common  and 
notorious  thief,  and  shall  be  punished  by 
imprisonment  in  the  state  prison  not  more 
than  twenty  years.  Now,  the  municipal 
court,  before  which  these  trials  were  had, 
held  these  convictions  to  be  of  larceny,  and 
sentenced  the  prisoner  accordingly  as  a  com- 
mon and  notorious  thief.  But  this  judg- 
ment was  reversed,  on  the  .  ground  that  the 
conviction  was  for  house-breaking,  and  not 
larceny.  It  was  admitted  that  the  usual  form 
of  an  indictment  for  burglary,  £ast*s  P. 
C.  512,  contained  an  averment  of  the  lar- 
ceny, because  the  fact  of  stealing  is  the 
strongest  evidence  of  the  intent  to  steal; 
the  intent  being  vouched  by  the  act,  and  the 
averment  of  the  latter  tantamount  to  the 
averment  of  the  former.  The  averment  of 
the  larceny  in  such  forms  is  regarded  as  a 
mere  substitute  for  the  averment  of  the  in- 
tent ;  and  in  another  case,  L/arned  et  al.  v. 
Commonwealth,  12  Mete.  R.  204,  the  court 
treated  the  averment  of  actual  theft  as  sur- 
plusage, and  held  that  where  such  averment 


was  informal  and  wholly  defective,  the  alle- 
gation of  breaking  and  entering  with  intent 
to  steal  would  be  sufficient  to  sustain  the 
conviction  and  judgment  thereon.  To  the 
same  effect  are  the  cases  of  Crowley  v. 
Commonwealth,  11  Mete.  R.  575;  Ete  v. 
Commonwealth,  11  Mete.  R.  581 ;  Wilson  & 
others  v.  The  State,  24  Conn.  R.  57. 

If,  therefore,  this  count  had  stood  alone, 
we  would  be  bound  by  these  authorities  to 
treat  it  as  a  count  for  the  statutory  offence 
of  house-breaking,  and  to  accept  a  general 
verdict  of  guilty  under  it,  as  a  conviction 
of  that  offence,  and  not  of  larceny.  But  it 
seems  to  me  this  is  more  especially  proper 
when  it  is  associated  with  another  count  in 
the  same  indictment  for  larceny ;  the  offence 
generally  attending  house-breaking,  and 
the  object  contemplated  by  the  burglar.  It 
is     the     office     of    the     prosecuting 

574  *attomey  so  to  frame  and  vary  his 
charges  as  to  suit  and  meet  such  dif- 
ferent proofs  as  he  may  contemplate;  pro- 
vided he  be  not  guilty  of  duplicity  in 
pleading.  The  evidence  may  fail  to  estab- 
lish a  burglarious  entry,  but  be  all-sufficient 
to  establish  a  larceny.  It  is,  therefore, 
eminently  proper  and  convenient  in  such  a 
case,  to  proceed  by  the  two  charges,  first 
of  burglary  and  then  of  larceny.  The  ac- 
cused cannot  object ;  on  the  contrary,  such 
an  arraignment  more  explicitly  apprises 
him  of  the  shifting  accusations  that  he  has 
to  meet.  When  we  contemplate  the  proper 
co-existence  of  the  two  counts,and  the  neces- 
sity of  ascribing  a  different  office  to  each 
we  have  no  recourse  but  to  construe  the  first 
as  a  count  for  felonious  house-breaking, 
from  which  we  must  discard  the  averment 
of  larceny  as  superfluous,  because  tant- 
amount, in  such  connection,  with  the  prece- 
dent averment  of  the  intent  to  steal ;  and  the 
second  as  a  count  for  the  larceny  attending 
the  house-breaking.  In  case  of  a  similar 
count  in  burglary,  it  has  been  held,  the 
burglary  may  be  negatived  and  the  larceny 
found ;  so  that  if  there  be  a  general  verdict 
of  acquittal,  no* future  trial  could  be  had  for 
the  larceny  comprised  in  the  charge;  but  a 
general  finding  of  guilty  would  lead  to  a  sen- 
tence of  house-breaking,    and  not  laxx:cny. 

While  for  these  reasons  I  hold  it  to  be 
well  settled  upon  authority  and  principle, 
that  this  count,  if  it  stood  alone,  is  to  be 
accepted  as  a  count  for  the  statutory  offence 
of  house-breaking,  it  seems  to  me,  when 
we  construe  it  in  connection  with  the  other 
count  of  the  same  indictment,  all  doubt 
vanishes.  That  it  was  designed  as  a  count 
for  house-breaking  and  not  larceny,  is  con- 
clusively proven  by  the  separate  and  dis- 
tinct count  for  the  latter  offence.  That  no 
confusion  arose  upon  the  trial,  appears  from 
the  responsive  character  of  the  veniict.  The 
jury  well   understood   and    distinctly 

575  replied  to  the  *two  counts.  They 
evidently  construed  the  first  accord- 
ing to  its  legal  intendment  as  for  honse- 
breaking,  and  affixed  the  shortest  term  of 
imprisonment  for  such  offence ;  and  found 
the  larceny  under  the  second,  and  punished 
it  by  a  more  exemplary  sentence.     There  is 
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no  pretext,  therefore,  to  be  found,  as  it 
«eems  to  me,  in  the  pleadings,  the  verdict 
of  the  jury  or  the  certificate  of  the  court, 
to  justify  the  allegation  that  the  prisoner 
in  this  case  has  been  twice  sentenced  for 
the  same  offence.  The  judgment,  therefore, 
must  stand ;  and  as  the  prisoner  has  already 
undergone  the  confinement  in  the  county 
jail,  to  which  he  was  sentenced,  the  term  of 
his  imprisonment  in  the  penitentiary  should 
now  commence. 

The  other  judges  concurcd  in  the  opinion 
of  Rives,  J. 

Judgment  affirmed. 


576       *Vaughan  v.  The  Commonwealth. 

January  Term,  1867,  Richmond. 

I.  CfteihMl    Law— t1oa«e-Breakiiig— Indlctiiieiit.*— An 

indictment  whlcb  cbarfires  a  breaklnff  into  the 
house  of  L,  with  Intent  to  steal,  and  steallnir  there- 
from, is  an  indictment  for  house-breaUnff;  and  is 
rood. 
a.  dono— Indictment  for  HooAe-Brenklnf— Conviction 

of  Larceny. t— In  such   indictment,  if  the  actual 
larceny  Is  properly  stated,  the  prisoner  may  be 
foond  ffuilty  of  the  larceny,  thonffh  acquitted  of 
the  house-breakinff. 
3.  5uBe— Larceny— Indictment— Description  of  Ooods.t 


•Criminal    Law  —  Hons^Brenklng  —  Indictment.  —It 

seems  well  settled  that  an  indictment  which  charges 
a  breaklnff  into  a  house  with  intent  to  steal,  and 
stealing  therefrom,  is  an  Indictment  for  house- 
breakinff,  and  is  ffood.  Speers'  Case,  17  Oratt  570; 
Wriffht's  Case.  82  Va.  188:  State  ▼.  McClunff,  85  W. 
Va.  280. 13  S.  £.  Rep.  6M. 

-^5ome— Indictment  for  Bntfflary— Conviction  of  Lar- 
ceny.—Where  the  indictment  charffes  not  only 
breaklnff  and  enteriuff,  but  the  stealinff  of  a  trunk 
and  its  contents,  of  a  stated  value,  the  prisoner, 
thoQffh  acquitted  of  burrlary  may  be  found  ffuilty 
of  larceny.  Clarke  ▼.  Com.,  85  Oratt  008.  See  also. 
Speers'  Case.  17  Oratt  67a 

Same— Count  Alleginir  Bufflary  and  Larceny.— 
Under  a  count  which  properly  alleces  both  burdary 
and  larceny,  there  may  be  a  conviction  of  either* 
but  not  of  both.  State  v.  McClunff,  86  W.  Va.  280,  18 
S.  E.  Rep.  864. 

In  State  v.  McClunff,  85  W.  Va.  280.  13  S.  E.  Rep.  654. 
it  was  said:  **In  Vauahan't  C<u«,  17  Oratt.  S7e,  where 
there  was  a  count  charfflnff  both  burfflary  and 
larceny.  Judgb  Jotnbs  said:  'The  aUeffatlon  of 
actual  larceny  is  only  in  aid  of  the  Intent  If  that 
alleffation  were  struck  out  altoffether,  enouffh  would 
remain  to  describe  the  offense  of  which  the  prisoner 
has  been  convicted.  Such  beluff  the  object  for 
which  the  charffe  of  an  actual  larceny  is  Introduced, 
it  need  not  be  laid  with  the  same  formality  as  in  an 
Indictment  for  the  lArceny  itself.  Lamed  v.  Com., 
13  Mete  (Mass.)  840;  Com.  v.  Doherty,  10  Cash.  52; 
and  see  Reffina  v.  Clarke,  1  Car.  &  K.  421,  (47  E.  C.  L.). 
It  is  always  better,  however,  to  lay  the  charffe  of 
larceny  in  proper  form  to  avoid  objection  in  case 
Che  prisoner,  should,  as  he  may,  on  such  a  count  as 
this,  be  found  not  ffullty  of  breaklnff  and  enteriuff 
but  ffuilty  of  larceny.' " 

See  also,  foot-note  to  Speers*  Case,  17  Oratt.  570. 

tSomo-LATceny-Indlctment— Description  of  Ooods. 

—See  principal  case  cited  and  approved  in  Wriffht  v. 
Com.,88Va.  186. 


—On  such  an  Indictment  which  charffes  that  the 
prisoner  a  lot  of  queensware  then  and  there 
feloniously  did  steal,  take  and  carry  away,  is  ffood 
a(fter  verdict  as  a  charffe  of  larceny,  thouffh  it  does 
not  specify  the  articles,  or  state  that  they  were  the 
property  of  L.  or  any  other  person. 

4.  5anio— Confessions— To  One  In  Authority—Cose  at 
Bar.$— A  person  committed  on  a  charffe  of  lar- 
ceny by  a  justice,  is  sent  in  charffe  of  a  special 
constable  and  the  prosecutor  to  jail,  and  on  the 
way  this  constable  says  to  him,  *'you  had  as  well 
tell  all  about  it"  After  they  had  rode  about  a 
mile  after  this  remark,  without  any  other  remark 
beiuff  addressed  to  the  prisoner,  he  voluntarily 
says  to  the  prosecutor,  *'I  will  tell  you  all  about 
it;"  and  proceeds  to  tell  how  and  by  whom  the 
breakiuff  and  larceny  was  committed.  The  con- 
stable was  one  in  authority  over  him;  and  the 
statement  is  not  admissible  in  evidence. 

This  was  an  indictment  in  the  Circuit 
court  of  the  county  of  Rockbridge,  against 
George  Vaughan,  a  freedman.  The  indict- 
ment contained  but  one  count,  and  charged 
that  the  prisoner  did  on,  &c.,  feloniously, 
in  the  night  time,  break  and  enter  the 
plough  shop  of  Hugh  F.  L/jle,  with  intent, 
the    goods    and   chattels    of  the  said  Lyle, 

then   and   there  being  found,    felon- 
577      iously  to  steal,  take  and  *carry  away, 

and  one  lot  of  queensware  of  the  value 
of  sixty  dollars,  one  drawing  knife  of  the 
value  of  one  dollar,  one  saw  of  the  value  of 
two  dollars,  and  one  hatchet  of  the  value  of 
one  dollar,  then  and  there  being  found, 
feloniously  did  steal,  take  and  carry  away, 
against  the  peace,  &c. 

On  the  trial  of  the  case,  the  only  evi- 
dence against  the  prisoner  was  his  admis- 
sion. It  appears  that  the  prisoner,  a  freed- 
man of  about  seventeen  years  of  age,  with 
one  Tom  Brown,  also  a  freedman,  was  ar- 
rested on  the  affidavit  of  Hugh  F.  Ivyle,  on 
the  charge  of  house-breaking  and  larceny, 
and  without  any  warning  by  the  magis- 
trate that  they  were  not  bound  to  criminate 
themselves,  upon  the  confession  of  Tom 
Brown,  they  Were  committed  for  trial  by  a 
magistrate  of  Rockbridge  county,  and  the 
prisoner   was    sent    to    jail    in    charge  of 

SSamo— Confessions.— In  Bram  v.  United  SUtes,  168 
n.  S.  682. 18  Sup.  Ct  Rep.  108.  the  court  said  it  would 
not  attempt  to  review  in  detail  numerous  decisions 
of  the  various  courts  of  last  resort  In  the  several 
states  treatiuff  of  confessions  In  the  diverffent  aspect 
in  which  that  doctrine  may  have  presented  Itself, 
but  that  it  would  content  itself  with  a  brief  refer- 
ence to  a  few  of  the  leadinff  and  well-considered 
cases  treatiuff  of  the  subject  of  inducements,  and 
which  were  opposite  to  the  case  at  bar.  Amonff 
many  other  cases,  it  cites  the  principal  case  as 
holdiuff  that  the  lauffuaffe,  "You  had  as  well  tell  all 
about  it"  was  sufficient  inducement  to  exclude 
confession  made  in  consequence  thereof. 

See  also,  Thompson  v.  Com.,  20  Oratt.  724,  and  foot- 
note. 

See  ffenerally,  roonoffraphic  note  on  "Burfflary  and 
Housebreakinff"    appended  to  Clarke    v.  Com.,  25 
Oratt  908;   monoffraphic  note    on    "Larceny"   ap- 
pended to  Johnson  v.  Com.,  24  Oratt.  565:  mono 
ffraphic  note  on  "Indictments.** 
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Humphreys,  into  whose  custody- as  special 
constable,  he  was  delivered,  and  also  in 
charg-e  of  Hugh  F.  I^yle,  the  prosecutor ;  and 
that  on  the  way  to  the  jail,  Humphreys 
said  do  the  prisoner,  ^^you  had  as  well  tell 
all  about  it,"  referring  thereby  to  the 
house-breaking  and  larceny  charged  against 
him.  After  they  had  rode  about  a  mile, 
after  Humphrey's  had  made  the  remark 
above  stated,  without  any  other  remark  be- 
ing addressed  to  the  prisoner  by  Humphreys 
or  Lyle,  he  voluntarily  said  to  Lyle,  I  will 
tell  you  all  about  it;  and  then  proceeded  to 
tell  how  the  act  had  been  done,  and  who  were 
engaged  in  it.  The  prisoner,  by  his  coun- 
sel, moved  the  court  to  exclude  the  evidence, 
on  the  ground  that  it  was  induced  by  what 
had  occurred  before  the  magistrate,  and  the 
remarks  of  Humphreys,  a  person  in  author- 
ity over  the  accused.  But  the  court  over- 
ruled the  motion,  and  admitted  the  evi- 
dence; and  the  prisoner  excepted. 

The  jury  found  the  prisoner  guilty,  and 

fixed  the  term  of  his  imprisonment  in 
578      the  penitentiary  at  two  years.     *And 

the  prisoner  thereupon  moved  the 
court  to  arrest  the  judgment,  on  the  ground 
that  the  indictment  set  forth  a  substantive 
charge  of  g'rand  larceny,  in  stealing  a  lot 
of  queensware,  which  is  so  uncertain  and 
defective,  that  he  could  not  upon  any  sub- 
sequent trial  for  stealing,  &c.,  the  specific 
articles  of  queensware,  plead  or  prove  a 
former  acquittal  or  conviction.  But  the 
court  overruled  the  motion,  and  entered 
judgment  upon  the  verdict.  And  the  pris- 
oner applied  to  this  court  for  a  writ  of 
error;  which  was  awarded. 

Dorman,  for  the  prisoner. 
The  Attorney  General,    for  the  common- 
wealth. 

JOYNEiS,  J.,  delivered  the  opinion  of  the 
court :  ^ 

The  indictment  in  this  case  contains  a 
single  count,  in  which  the  prisoner  is 
charged  with  breaking  and  entering,  in  the 
night  time,  the  shop  of  Hugh  I*.  Lyle  with 
intent  to  steal  the  goods  of  said  Hugh  F. 
lyyle  **then  and  there  being  found,*'  and 
with  stealing  certain  articles  **then  and 
there  being  found.**  Among  the  articles 
alleged  to  have  been  stolen  was  "one  lot  of 
queensware.** 

The  prisoner  having  been  found  guilty 
by  the  jury,  moved  the  court  to  arrest  the 
judgment ;  and  assigned  as  the  ground  of 
the  motion  that  the  charge  of  stealing  **one 
lot  of  queensware,**  without  further  de- 
scription, is  so  uncertain  that  the  prisoner 
could  not,  if  subsequently  indicted  for 
stealing  the  specific  articles  comprised  in 
the  said  '*lotof  queensware,**  avail  himself 
of  the  plea  of  former  conviction  in  this  case. 
And  the  further  ground  is  taken  in  the 
petition  that  the  articles  alleged  to  be  stolen 
are  not  described  as  the  property  of  any  per- 
son. The  grounds  thus  alleged  for  arrest- 
ing the  judgment  both  rest  upon  the 
assumption  that,  by  the  verdict  in  this  case, 
the  petitioner  has  been  found  guilty  of  the 
crime     of     larceny,     and     not     merely    of 


the    crime   of  breaking  and  entering 

579  *the  shop  with  intent  to  commit  lar- 
ceny.    The   court  has  just  decided  in 

Speers  v.  Commonwealth,  that  the  effect  of 
a  general  verdict  of  guilty  upon  such  a 
count  as  the  one  in  this  case,  is  to  convict 
the  prisoner  of  the  crime  of  breaking  and 
entering  with  intent  to  commit  larceny,  and 
not  of  the  crime  of  larceny  also.  The 
ground  upon  which  the  motion  in  arrest 
was  placed  in  the  court  below  cannot,  there- 
fore, be  sustained.  And  the  further  gronnd 
taken  in  the  petition  is  equally  untenable. 
As  we  have  held  in  Speers  v.  Common- 
wealth, the  allegation  of  an  actual  larceny 
is  only  in  aid  of  the  allegation  of  intent.  If 
that  allegation  were  struck  out  altogether, 
enough  would  remain  to  describe  the  offence 
of  which  the  prisoner  has  been  convicted. 

Such  being  the  object  for  which  the 
charge  of  an  actual  larceny  is  introduced 
in  cases  of  this  character,  it  need  not  be  laid 
with  the  same  formality  as  in  an  indict- 
ment for  the  larceny  itself.  Lamed  v. 
Commonwealth,  12  Mete.  R.  240;  Common- 
wealth V.  Doherty,  lOCush.  R.  52.  And  see 
Regina  v.  Clarke,  1  C.  &  K.  421  (47  Eng. 
C.  L/.  R. ).  It  is  always  better,  however,  to 
lay  the  charge  of  larceny  in  proper  form,  to 
avoid  objection  in  case  the  prisoner  should, 
as  he  may,  on  such  a  count  as  this,  be 
found  not  guilty  of  the  breaking  and  enter- 
ing, but  guilty  of  the  larceny.  I  do  not 
mean  to  intimate,  however,  that  the  objec- 
tions taken  in  this  case  would  have  been 
sufficient   to   arrest    the   judgment,    if  the 

Prisoner  had  been  found  guilty  of  larcenj. 
^he  description  of  the  goods  stolen  as  "a 
lot  of  queensware,**  is  sufficient,  after  ver- 
dict. And  upon  a  subsequent  indictment  of 
stealing  the  specific  articles  embraced  in 
the  V lot  of  queensware, ' '  the  prisoner  would 
not  lose  the  benefit  of  a  plea  of  former  con- 
viction, because  he  would  have  a  right  to 
establish  the  identity  of  the  articles  by 
proof.      3     Greenleaf     Evid.    {     36; 

580  2  lycading  Crim.  Cases  *S0O-561.    And 
so   the   allegation    that   the   prisoner 

broke  and  entered  the  shop  with  intent  to 
steal  the  goods  of  L/yle  **then  and  there 
found,**  and  that  he  "then  and  there  stole 
the  goods  described,"  is  a  sufficient  aver- 
ment, after  verdict,  that  the  goods  stolen 
were  the  property  of  Lyle. 

But  I  am  of  opinion  that  the  court  erred  in 
overruling  the  objection  of  the  prisoner  to 
the  admission  of  the  confession  offered  in 
evidence  against  him.  The  confession  was 
made  while  the  prisoner  was  in  custod}'  of 
Humphreys,  a  special  constable,  who,  to- 
gether with  lyyle  the  prosecutor  and  owner 
of  the  shop  and  goods,  was  taking  him  to 
jail  after  he  had  been  committed  by  the 
magistrate.  While  on  the  road  Humphreys 
said  to  the  prisoner,  **you  had  better  tell 
all  about  it.*'  After  the  parties  had  gone 
about  a  mile  further,  and  without,  as  far  as 
appears,  any  other  remark  having  been 
made  by  any  one  of  them,  the  prisoner  said 
to  Lyle,  •*!  will  tell  all  about  it,"  and  pro- 
ceeded to  make  the  confession  which  was 
given  in  evidence.     The  confession,  though 
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not  made  immediately  after  the  remark  of 
Humphreys  to  the  prisoner,  seems  evi- 
dently to  have  been  induced  by  it.  The 
form  of  the  prisoner's  first  remarlc  to  I^yle 
indicates  that  it  was  made  with  reference 
to  what  Humphreys  had  said  to  him,  and  as 
the  result  of  reflection  in  the  interval.  His 
reflection  upon  the  remark  of  Humphreys 
seems  to  have  led  him  to  the  conclusion 
that  it  would  be  better  for  him  to  **tell  all 
about  it ;"  and  he  therefore  proceeded  to  do 
so. 

Humphreys  was  a  ** person  in  authority," 
within  the  doctrine  established  by  this  court 
in  Smith's  Case,  10  Gratt.  734;  and  Shif- 
flet's  Case,  14  Gratt.  652.  That  such  a 
remark  as  that  made  by  Humphreys,  pro- 
ceeding from  a  person  in  authority,  will 
render  a  confession  induced  by  it  inadmis- 
sible is  well  established  by  the  Eng- 
581  lish  *cases,  and  was  recognized  in  the 
opinion  of  Judge  Moncure  in  8hifflet*s 
Case,  in  which  all  the  other  judges  con- 
curred. 1  Greenleaf  Bvid.  {  219;  Rex  v. 
Kingston,  4  C.  &  P.  387  (19  Eng.  C.  L.  R. 
434) ;  cases  cited,  2  Lreading  Cr.  Cases 
164^232. 

In  another  part  of  the  bill  of  exceptions, 
the  remark  of  Humphreys  is  stated  to  have 
been,  **you  had  as  well  tell  all  about  it.*' 
But  we  must  take  it  to  have  been  in  the 
other  form,  in  which  it  is  given  in  that 
part  of  the  bill  which  states  the  evidence 
which  was  admitted  by  the  court.  The 
difference  between  the  two  forms  of  expres- 
sion is  unimportant.  One  form  of  expres- 
sion was  calculated  to  produce  as  much 
effect,  and  the  very  same  effect,  upon  the 
mind  of  the  prisoner  as  the  other. 

I  am  of  opinion  to  reverse  the  judgment, 
set  aside  the  verdict,  and  remand  the  case 
for  a  new  trial. 

Judgment  reversed. 


582 


*Oneale  v.  The  Commonwealth. 

Jannary  Term.  1867.  Richmond. 


I.  Marrias^— Validity  of— C«m  at  Bar.— A  marriaare 
contracted  in  Virginia  after  the  secession  of  the 
state  of  Viririnla  and  before  the  re-establishment 
of  the  government  under  the  Alexandria  consti- 
tution, is  not  therefore  Inyalid. 

a.  Bigamy— Porelfn  Harriage— Proof  of.— On  a  trial 
for  bigamy,  where  the  charge  in  the  Indictment  is 
that  the  first  marriage  took  place  in  another 
state  or  country,  it  must  be  proved  to  the  satisfac- 
tion of  the  Jury  that  a  valid  marriage  had  taken 
place  as  stated. 

a.  5aaie— Same— 5amo— Admlsalons  of  Acciuad.*— In 
such  a  case  the  admissions  of  the  prisoner  and  his 
acts  are   competent  evidence  to  prove  the  mar- 

*Blgaffly— Foreign   Marriage— Proof  of— AdmUslons 

•f  Accosed.— In  Womack  v.  Tankersley,  78  Va.  248,  it 
is  said:  "In  a  criminal  prosecution  the  acts  and 
admissions  of  the  prisoner,  coupled  with  cohabita- 
Uon  and  recognition,  is  snfflcient  evidence  of  the 
marriage  to  procure  his  conviction.  Warner's 
Case,  2  Va.  Cases,  05;  Oneale's  Case,  17  Gratt.  582." 
See  also.  fooi-noU  to  Bird's  Case,  21  Oratt  800. 


riage,  without  producing  the  record,  or  a  witness 
present  at  the  marriage. 
4.  Appdiata  Practice- Verdict  Contrary  to  Weight  of 

Bvldenca.t— The  appellate  court  will  not  reverse  the 
judgment  of  the  court  below  overruling  a  motion 
of  the  prisoner  for  a  new  trial,  on  the  ground  that 
the  verdict  is  contrary  to  the  evidence,  unless  it 
Is  plainly  insufllcient  to  warrant  the  verdict. 

At  the  October  term  1866  of  the  Circuit 
court  of  the  county  of  Rockingham,  Tim- 
othy Oneale  was  indicted  and  tried  for 
bigamy.  The  indictment  charged  that  on 
the  24th  of  April,  1854,  in  the  county  of 
Orange,  in  the  state  of  New  York,  the  pris- 
oner did  marry  one  Mary  Sheridan,  a  sin- 
gle woman,  and  that  he  afterwards,  and 
whilst  so  married  to  the  said  Mary,  on  the 
16th  of  February,  1865,  in  the  county  of 
Rockingham  and  state  of  Virginia,  married 
Caroline  MoyerhoeflFer,  his  former  wife  be- 
ing alive. 
583  *On  the  trial,  and  after  all  the  evi- 
dence had  been  introduced,  the  pris- 
oner moved  the  court  to  give  to  the  jury 
eleven  instructions:  the  first,  eighth  and 
tenth  of  which  the  court  gave ;  but  refused 
to  give  the  second,  fourth,  fifth,  sixth,  sev- 
enth and  ninth,  and  modified  the  third  and 
eleventh.  All  the  instructions  asked  by 
the  prisoner,  except  the  ninth,  were  in- 
tended to  exclude  from  the  consideration 
of  the  jury  as  evidence  the  admissions  of 
the  prisoner  of  the  first  marriage  in  New 
York;  and  to  require  as  evidence  of  that 
marriage  the  testimony  of  some  one  who 
was  present  at  the  marriage,  or  a  proper 
record  of  it. 

The  third  instruction  as  asked  was: 
**That  before  the  jury  can  find  the  prisoner 
guilty,  they  must  be  satisfied  from  the  evi- 
dence that  he  was  married  in  the  state  of 
New  York  to  Mary  Sheridan,  and  that  the 
marriage  was  performed  under  and  in  ac- 
cordance with  the  laws  of  New  York ;  and 
they  must  be  satisfied  by  proper  evidence 
what  is  sufficient  to  constitute  a  valid  mar- 
riage in  the  state  of  New  York."  And 
other  instructions  asked  were,  that  the  con- 
fessions of  the  prisoner  of  his  marriage  with 
Mary  Sheridan,  thpugh  supported  by  proof 
of  cohabitation,  are  not  sufficient  to  estab- 
lish such  marriage. 

As  given  by  the  court  it  was:  **That  be- 
fore the  jury  can  find  the  prisoner  guilty, 
they  must  be  satisfied  by  the  evidence  that 
he  was  married  in  New  York  to  Mary  Sher- 
idan, and  that  the  marriage  was  performed 
under  and  in  accordance  with  the  laws  of 
New  York ;  and  they  must  be  satisfied  by 
proper  evidence  what  is  sufficient  to  consti- 
tute a  valid  marriage  in  the  state  of  New 
York ;  and  the  jury  may  take  into  consider- 
ation the  acknowledgments,  the  confes- 
sions and  cohabitation  of  the  prisoner  with 
his  alleged  first  wife,  if  such  has  been 
proved,  as  evidence  of  a  valid  marriage  in 
the  state  of  New  York.** 

The     eleventh      instruction      as      asked 


tAppellate  Practice- Verdk:t  Contrary  to  Weight  of 
Bvldenoe.— See  Kates  v.  Com.,  17  Gratt  661,  and  foot- 
note. 
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584  was:  **In  order  to  *convict  the  pris- 
oner, the  commonwealth  must  prove 
the  guilt  of  the  prisoner  beyond  a  reason- 
able doubt.  If,  therefore,  the  jury  have  a 
reasonable  doubt  whether  or  not  the  pris- 
oner was  lawfully  married  to  Mary  Sheridan 
in  New  York  prior  to  the  alleged  second 
marriage  with  Caroline  Moyerhoeffer,  or  if 
the  jury  have  a  reasonable  doubt  as  to  what 
the  law  of  New  York  was  to  make  a  valid 
legal  marriage  in  that  state  at  the  time  of 
the  alleged  marriage  with  Mary  Sheridan, 
thev  should  find  the  prisoner  not  guilty." 
This  instruction  as  modified  by  the  court 


was: 


In  order  to  convict  the  prisoner,  the 
commonwealth  must  prove  the  guilt  of  the 
prisoner  beyond  a  reasonable  doubt.  If, 
therefore,  the  jury  have  a  reasonable  doubt 
whether  or  not  the  prisoner  was  lawfully 
married  to  Mary  Sheridan  in  the  state  of 
New  York  prior  to  the  alleged  second  mar- 
riage with  Caroline  Moyerhoeffer,  they 
should  find  the  prisoner  not  guilty." 

The  ninth  instruction  is  as  follows:  **If 
the  jury  believe  from  the  evidence  that  the 
second  marriage  charged  in  the  indictment 
between  the  prisoner  and  Caroline  Moyer- 
hoeffer was  had  and  solemnized  in  the 
county  of  Rockingham  in  the  year  1864  or 
1865,  prior  to  the  restoration  of  the  civil 
government  in  the  state  in  said  county 
under  the  Alexandria  constitution,  and  after 
the  secession  of  the  state  of  Virginia  from 
the  United  Sates,  they  should  find  the  pris- 
oner not  guilty." 

The  prisoner  excepted  to  the  opinion  of 
the  court  refusing  to  give  the  instructions 
asked  for,  and  modifying  the  third  and 
eleventh  instructions,  and  set  out  all  the 
evidence  in  his  exception. 

The  attorney  for  the  commonwealth  then 
moved  the  court  to  give  the  following  in- 
struction. 

**The  jury  are  instructed  that  the  acts, 
acknowledgments  and  confessions  of  ^a 
person  accused  of  bigamy  is 
585  *as  good  evidence  and  as  available  and 
sufficient  for  his  conviction  .as  they 
would  be  in  any  other  case."  This  in- 
struction the  court  gave  and  the  prisoner 
again  excepted. 

The  jury  found  the  prisoner  guilty,  and 
fixed  the  term  of  his  imprisonment  in  the 
penitentiary  at  two  years  and  six  months. 
And  the  prisoner  thereupon  moved  the  court 
for  a  new  trial,  on  the  ground  that  the  ver- 
dict was  contrary  to  the  evidence.  This 
motion  the  court  overruled,  and  entered  a 
judgment  upon  the  verdict;  and  the  pris- 
oner again  excepted,  referring  for  the  evi- 
dence to  the  first  bill  of  exceptions ;  and  he 
applied  to  this  court  for  a  writ  of  error  to 
the  judgment ;  which  was  awarded. 

The  facts  as  to  the  first  marriage  of  the 
prisoner  with  Mary  Sheridan,  and  his  liv- 
ing with  her  and  recognizing  her  as  his 
wife,  are  stated  by  Judge  Rives  in  his 
opinion.  As  to  the  second  marriage,  it  was 
proved  that  in  1864  or  1865  a  license  was 
issued  by  the  clerk  of  Rockingham  county 
court  for  the  marriage  of  the   prisoner  and 


Caroline  Moyerhoeffer;  and  that  the  certifi- 
cate of  marriage  was  returned  by  the  min- 
ister who  married  them;  but  that  the 
license  and  certificate  were  lost  or  destroyed ; 
and  it  was  proved  by  a  witness  that  he  was 
present  at  a  marriage  in  Dayton,  in  the 
county  of  Rockingham,  in  1864  or  1865, 
when  the  prisoner  was  married  by  the  Rev- 
erend Mr.  Garber  to  Caroline  Moyer- 
hoeffer. 

Woodson,  for  the  prisoner. 
The  Attorney  General,    for  the  common- 
wealth. 

RFVBS,  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  conviction  of  bigamy  before  the 

Circuit     court     of      Rockingham.      Three 

grounds   of   error   are   assigned:    1st,    the 

refusal  to  give  the  eleven  instructions  asked 

for  by   prisoner's  counsel:  2nd,    the 

586  giving  of  the   instruction  ^asked  for 
by  the  commonwealth's  attorney;  and 

3d,  the  denial  of  a  motion  for  a  new  triaL 
They  are  severally  set  out  in  the  first,  sec- 
ond and  third  bills  of  exception,  together 
with  the  action  of  the  court  thereon,  all 
consecutivelj"  appearing  in  the  record,  so 
that  it  is  unnecessary  to  recapitulate  them 
here,  except  so  far  as  it  shall  be  necessary  to 
eliminate  the  points  presented  for  decision 
in  this  cause.  The  first  and  second  bills  of 
exceptions,  with  the  exception  of  the  ninth 
instruction  in  the  first  bill,  turn  upon  the 
admissibility  and  sufficiency  of  the  pris- 
oner* a  admissions  and  acts  as  proof  of  his 
alleged  first  marriage.  This  is  the  leading 
and  material  question ;  but  before  proceed- 
ing to  its  consideration  I  would  first  dis- 
pose of  the  question  arising  tinder  the  ninth 
instruction,  which  the  court  overruled; 
though,  I  presume,  but  little  stress  is  laid 
upon  it.  This  instruction  is  in  these  words: 
*  *If  the  jury  believe  from  the  evidence  that 
the  second  marriage  between  the  prisoner 
and  Caroline  Moyerhoeffer  was  had  and 
solemnized  in  the  county  of  Rockingham 
in  the  year  1864  or  1865,  prior  to  the  restora- 
tion of  the  civil  government  of  the  state 
in  said  county  under  the  Alexandria  consti- 
tution, and  after  the  secession  of  the  state 
of  Virginia  from  the  United  States,  they 
should  find  the  prisoner  not  guilty."  It  is 
sufficient  to  say  that  marriage  is  a  civil 
contract,  deriving  its  obligation,  like  all 
other  contracts,  from  the  consent  of  the 
parties ;  and  that  it  is  a  legal  necessity  and 
a  cardihal  principle  of  repose  to  hold  such 
contracts  as  unimpaired  by  changes  of  gov- 
ernment, and  subject  only  to  the  actual  laws 
and  authorities  prevailing  at  the  time  of 
the  contract.  There  can,  therefore,  be  no 
reasonable  question  of  the  propriety  of  re- 
fusing this  instruction. 

As  to  the  residue  of  the  instructions  in 

the  first  bill,  and   the  comprehensive  one 

given  at  the  instance  of  the  commonwealth's 

attorney  in  the  second  bill,  it  may  be 

587  *said,    they    raise   virtually   but  one 
question:  and   that   is,    of  the   suffi- 
ciency on  a  trial  for  bigamy  of  a  prisoner's 
acknowledgments,  coupled    with  cohabita- 
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tion  and  recognition,  to  procure  his  convic- 
tion. The  necessity  of  proving^  a  marriage 
in  fact,  conformable  to  the  laws  of  the  state 
where  had,  is  expressly  conceded  by  the 
cotirt ;  but  the  jury  are  instructed  that  they 
are  entitled  to  receive  and  weigh,  as  evi- 
dence of  these  facts,  the  admissions  and 
acts  of  the  prisoner;  and  that  ''such  are  as 
good  evidence  and  as  available  and  suffi- 
cient for  his  conviction  as  they  would  be  in 
any  other  case."  It  is  but  just  to  the  court 
below  to  construe  the  concluding  phrase 
**in  any  other  case"  as  in  pari  materia, 
and  meant  only  to  apply  to  criminal  or 
quasi-criminal  actions,  such  as  for  criminal 
conversation.  To  this  latter  suit,  it  is  well 
known,  the  same  rules  of  evidence  touching 
prisoner's  admissions  or  acts,  are  univer- 
sally applied  as  to  the  charge  of  bigamy. 

This  question  is  now  for  the  first  time 
presented  to  this  court  for  decision.  In 
Warner's  Case,  2  Va.  Cas.  95,  it  was  held 
that  the  production  of  the  marriage  reg- 
istry or  certificate  was  not  necessary ;  but 
that  the  marriage  could  be  established  in 
conformity  with  the  laws  of  Pennsylvania, 
by  the  evidence  of  a  witness  to  the  mar- 
riage, and  to  the  reputation  of  the  person, 
as  a  justice  of  the  peace,  before  whom  the 
same  was  solemnized.  While  this  was  the 
only  extent  to  which  that  judgment  went. 
Judge  White,  in  delivering  the  opinion  of 
the  court,  vindicated  with  great  research  and 
ability  the  general  proposition  that  the 
confessions  and  acts  of  the  prisoner  should 
be  accepted  as  proof  of  marriage. 

On  consulting  the  decisions  in  other 
states,  I  find  a  great  conflict  of  authority ; 
but  a  decided  preponderance  in  behalf  of 
the  same  proposition.  The  courts  of  New 
York,  Massachusetts  and  Connecticut 
588  have  denied  the  ^competency  of  a 
prisoner's  confessions  to  establish  the 
first  marriage ;  but  a  contrary  doctrine  has 
prevailed  in  Pennsylvania,  Commonwealth 
V.  Murtagh,  1  Ashmead's  R.  272;  Forney  v. 
Hallachcr,  8  Sergt.  &  Rawle's  R.  159;  in 
Maine,  Gayford's  Case,  7  Greenl.  R.  57; 
Ham's  Case,  2  Fairf.  R.  391;  and  The  State 
V.  Hodgskins,  19  Maine  R.  155;  in  Wis- 
consin, West  V.  State,  1  Wisconsin  R.  209; 
in  Ohio,  Wolverton's  Case,  16  Ohio  R.  173; 
in  Alabama,  Langtry  v.  The  State,  30 
Alab.  R.  536;  and  in  South  Carolina,  Brit- 
ton^s  Case,  4  McCord'sR.  256;  and  Hilton's 
Case,  3  Rich.  R.  434.  Out  of  these  numer- 
ous references  I  may  be  permitted  to  select 
specially  West's  Case,  from  1  Wisconsin  209, 
as  affording  the  best  analysis  of  authorities, 
and  the  most  satisfactory  exposition  of  the 
grounds  and  qualifications  of  the  doctrine. 
The  reasons  for  establishing  a  different  rule 
in  this  country  from  that  most  generally 
asserted  in  England,  are  stated  with  great 
cogency  in  the  case  of  Forney  v.  Hallacher, 
8  Sergt.  &  Rawle's  R.  159.  Cahagan's  Case, 
1  Parker's  C.  R.  378,  contains  a  brief  sum- 
mary and  review  of  these  cases,  and  discloses 
the  fact  that  the  judge  pronouncing  the 
opinion  was  sensible  of  the  weight  of  au- 
thority against  him,  and  seemed  to  rest  his 
opinion   upon    precedent  cases.     Fenton  v. 


Read,  4  Johns.  R.  52;  People  v.  Humphrey, 
7  Johns.  R.  314,  &c.  It  is  observable  that 
he  concedes  in  his  opinion,  the  admissi- 
bility, as  evidence,  of  such  confessions,  but 
controverts  their  sufficiency.  If  admissible, 
it  may  be  well  asked.  Why  should  not  the 
jury  be  allowed  to  judge  of  its  sufficiency 
as  in  other  cases,  and  the  court  b^  precluded 
from  assuming  it  as  a  question  for  law? 
The  course  of  English  adjudications  upon 
this  subject  has  not  been  uniform.  There 
is  the  very  hard  and  remarkable  case  of 
Catherwood  v.  Caslon,  13  Meeson  &  Welsh. 
R.  261.     It    was    an    action    of  'crim. 

589  con.    for  the   seduction  *of   a  wife  in 
London ;  the  marriage  was  proven  as 

having  taken  place  in  Beyrout  in  Syria,  at 
the  British  consulate,  and  solemnized  by  a 
Presbyterian  missionary  from  America. 
The  plaintiff  failed  in  his  action,  because 
the  marriage  was  not  before  a  minister  in 
Episcopal  orders,  according  to  the  require- 
ments of  the  English  statutes.  It  may  be 
well  to  note  in  this  case,  there  was  an  offer 
to  conform  the  proofs  to  the  required  stat- 
utory formalities,  leaving  it  to  be  inferred 
that  the  case  might  have  been  differently 
settled  if  it  had  rested  on  the  allegations  of 
a  foreign  marriage  under  the  lex  loci.  On 
the  other  hand,  is  the  very  different  and 
opposite  case  of  ^e^,  v.  Simmosto  (1  Carr 
&  Kirwan),  47  Eng.  C.  L.  R.  164.  There, 
proof  was  offered  and  received  **that  the 
prisoner  had  several  times  said  that  he  was 
married  to  his  first  wife  by  Dr.  Sinclair,  a 
Presbyterian  minister  in  orders  in  New 
York ;  that  the  parties  had  lived  together  as 
man  and  wife;  that  witness  was  present  at 
the  christening  of  a  child  of  theirs,"  &c. ; 
and  these  admissions  were  held  to  be  suffi- 
cient evidence  of  the  first  marriage.  The 
learned  judge  who  gave  this  opinion 
(Wightman,  J.),  also  held  in  R^^,  v.  New- 
ton, 2  Moo.  &  Rob.  503,  that  the  prisoner's 
admissions,  deliberately  made,  of  a  prior 
marriage  in  a  foreign  country,  are  sufficient 
evidence  of  such  marriage,  without  prov- 
ing it  to  have  been  celebrated  according  to 
the  law  of  the  country  where  it  is  stated  to 
have  taken  place.  To  these  might  be  added 
the  cases  from  East,  cited  by  Judge  White 
in  Warner's  Case. 

From  this  brief  review  and  comparison 
of  the  American  and  English  adjudications, 
it  will  be  seen  that  so  far  as  the  weight  of 
authority  is  concerned,  the  scale  inclines  to 
the  rulings  of  the  court  in  this  case.  We 
think  the  position  is  also  fortified  by  the 
peculiar  reasons  for  such  a  rule  in  our 
country,  arising  out  of  the  diversities  of 
marriage  acts  in  the  various  states,  and  the 
large  admixture  of  foreigners  in  our  pop- 
ulation. 

590  *The  cases  that  have  been  cited  so 
fully  develop  the  grounds  and  reasons 

of  the  principle  we  are  considering,  it  is 
needless  to  enforce  or  recapitulate  them 
here.  But  it  is  proper  to  clear  up  some 
ambiguity  and  confusion  that  lurk  in  these 
decisions.  For  instance,  it  is  stated  that 
such  declarations  must  not  be  loose  and 
casual,    but   solemn   and     deliber*.*^';;  must 
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not  be  equivocal  in  their  tendency,  being 
as  apt  to  'pr^'ove  'd  device  to  hide  the  Hhame 
of  a  scahdaloii^  and  meretricious' tin  ion,  3.S 
to  disclose' a  marriage  in  -fatt. '  But  all 
these  coAsiderations  reUte,  not  to  th^'  Com- 
petency, but'  to  tWe  sufficiency  of  stich  evi- 
dence, and  are  'rl^ferable  to  thfe  jury.  If  it 
should  appeal*  from  the  time  and'  circum- 
stances that  the  declarations  wete  such  as 
might  have'beetl  made!  to  escape  the  cen- 
sure of  lasciViolis  tohsCbitltion;  6r  to  elude 
inquiry;  in  suV^h  c^se  the:j|^  ^ould'not  be 
likely  to  procure  nor  adequate  to  justify  a 
conviction ;  bUt  if '  they  did,  redi'ess  could 
be  given  by  the  totirtin  "the  award  of  a  neW 
trial.  -I  do  not,  therefoi'c,"appreheild  or  ap- 
preciate the' mischiefs' that  h  re  deprecated  in 
the  evdnt'Of  the  jury^s  being  permitted  to 
receive  and  weigh  Such  testimo'ny:  • 

It  mast  he  ^emexhbCred,  that  it  is  dot  pro- 
posed to  dispense  with'  the  '  necessity  of 
proving  the  marriage  in  fact ;  that  is  es- 
sentially a' part'  of  the  body 'of  the  crime; 
and  without  it,  the  tfflPenCe  cannot  be.'"  But 
what  evidence-shall  eStablii^'  th^'t  fkct,  Was 
an  inquiry  waiVed'in  the  'early  case  "of  Mor- 
ris V.  Miller,  that  has  undergone  so  close  a 
scrutiny  befofe'all  the  courts  that  have  pro- 
nounced on  this  ^estion. 

Let  us  then,  look  at  the  ifacts  of.'this'caise. 
The  prision(6r  stated  that  he  was  mari*ie<i  in' 
Orange  county,  New  York ;  that  in  1856  or 
1857  he  removed  witk  his  wife  and  cljildren 
to  f^airfax  county  in  this  state':  that  he 
continued,  to  reside  there  till  a,fter  the  bat- 
tle of  Manassas  iq  i861,   When    he  left  that 

county,  aud  did ,  nqt  r^furti  till  the 
591      winter  of    *1865;  that  he   recognized 

MaVy' Sheridan  as  his  wife,  and  hef 
children  as  h^8'o\Vn;  that  after  his  return 
in  1865,  he  again  recognized  lier  as  His  wife 
and  lived  with 'her  as  such,  and  complained 
that  shjB  had  been!  .badfy  treated  by  others ; 
and  that  he  had  requested  one'  qi  the  ivit- 
nesess  to  act  a$  foster  father  for  one  of  his 

children.  ' 

•  ^ 

Now,  I, submit  that  these  .admissions  are; 
not  loose  or  pasual,.hut  deliberate;  are  cor- 
roborated by  the  acts  of  the  prisoner ;  are 
neither  ambiguous  nor  equivocal  in  their 
tendency,  and  bear  directly  upon. the  gist  of 
the  inquiry,  namely,  the  first  marriage. 

On  this  state  of  the  proofs,  the  jury  were 
well  warranted  in  finding  the.  fact,,  which 
they  tended  to  estal>lish ;  but  even  if  this 
were  not  so,-  and  this  *  court  entertained 
doubts  of  the  correctness  of  the  verdict,  it 
is  its  established  ^practice  to  acquiesce  .in 
the  denial  of  a  new  tibial,  unless  the  evi- 
dence should^be  plainly  insufficient  to  war- 
rant the  verdict.  Vaiden's  Case,  12  Gratt. 
717,  and'  Kates'  Case,  supra  561.  The  pris- 
oner, therefore,  takes  nothing  by  his  third 
bill  of  exceptions.        • 

All  the  questions  arising  in  this  case, 
have  be^n  thus  considered  and  disposed' of ; 
and  it  only  remains  to  say  that  the  Judg- 
ment of  the  court  belo'^ir  must  be  affirm^. 
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*Hardy  and  Curry  v.   The  Common- 
wealth. 

January. Tern),  1807,  BSclixnond. 

Criminal  Law^Robbery — lodlctaient — VenllcL^-Azi 
Indictment  for  robbery  charged  that  the  prisoners 
"did  make  an  assanltM  npon  Qf  and  one  fold 
watch,  ftc,  from  the  'person  and  acainst  the  will 
of  G,  ^..  '^feloniously  and  violently  did  steal/'  Ac. 
The  jnty- acquitted  the  prisoners  of  the  felony 
cbarffed,  but  found  threm  ffullty  of  "assanlt  and 
battery."    On  motion  in  arrest  of  Jndfirment  beld 

'    the  flndin?  yalid  under  oh.  908,  S  S7  of  the  Codct . 

At  the  April  .term  1866  of  the  Circuit 
court  of  Loudoun  coiipty,  the  grand  jury 
found  an  indictmeqt  against  William  Hardy 
and.  Charles  Curry,  that  theyi  on  the  8th 
day  of  l>e.cember,  1865,  on  one  John  T. 
Gregg  felpqiously  did  n^ke  an  assault,  an<l 
him  the  said  John. T^  Gregg  in  bodily  fear 
did  feloniously  put,  and  one  gold  watch  of 
the  v^iue  of  one  ^hundred  and  seventy-five 
.dollars,  one.  gold  watch  chain  of  the  value 
of  twenty  dollars,  and  fpur^  notes  in  cur- 
rency (describing  them),.of' the  goods  and 
chattels,  notes  a^ifl '  property  .of  the  said 
Jphn  T.  Gregg,  from  tfye  person  and  against 
the  will  of  the  said  Joiiipi  T.  Greg^  then  ^nd 
there,  to  wit",  .^c,  felpniously  ana  violently 
did  steal,  take  and  carry,  away,  against  the 
peace,  .&c. 

On  the  trial  the  jury  found  the 
593  defendants  not  g"uilty  *of  the  felony 
charged  in  the  indictment,  but  found 
them  guilty  of  an  assault  and  battery,  and 
assessed  a  fine  upon ,  each,  of  them  gf  two 
hundred  and.^fty  dollars.  The  defendants 
thereupon  moved  the  court  to  arrest  the 
judgment,  because  the  verdict  found  the 
defendants  guilty  of  an  assault  and  battery, 
which  w:as  no,,  part  of  tjie  charge  set  forth 
in  the  indictment.  ,  But  the  court  overruled 
the  motion,  and  rendered  a  Judgment 
ag^ainst  each  .  of  the  .  defendapts  for  two 
hundred  and  fifty  dollars.  Whereupon 
Hardy  and  Curry  applied  to  this  court  for 
a  writ  of  error  to  the  judg'n^ent;  which  was 
awarded. 

Tucker, '  for  the  appellahits. 

The  Attorney  General,  for   th^   coaimon- 

wealth. 

'  .    .  .       .    • 

MONCUWE^  P.    I  have  given  to  this  case 


Judgment'  affitmed. 


^Criminal  Law— Robbery  —  Indfctnwnt— Verdict -In 

SUte  V.  McClansr.'te  W.  Va.  286. 13  S.  C  Rep.  6S&.  It  is 
said:  "It  Is  clear  that,  upon  an  Indictment  for 
firand  larceny  there,  can  be  a  conviction  of  petit 
larceny,  as  the  major'  includes  the  minor  offense.— 
plainly  so  in  the  -Instance  of  glrand  and  petit  larceny. 
Howes' Case,  26  W.  Va.  110:  Whart.  Crim.  PI.  S««: 
Hardy  and  Ourry't  Case,  17  Oratt.  59i:  Canada's  Case. 
22  Gratt  809:  Code,  f  18,  ch.  1»."  The  principal  case 
is  cited  and  followed  in  all  the  above  cases,  also  ia 
Miller  V.  Com.  (Va.),  21  S.  !E.  Rep.  500. 

tCode,  ch.  208.  8  27:  "If  a'per^on  indicted  of  felony 
be  by  the  jury  acquitted  of  part  and  convicted  of 
part  of  t^e  offence  charged,  he  shall  be  sentenced 
for  such  part  as  he  is  so  convicted  of.  If  the  saine  be 
substantially  charged  in  the  indictment,  whether  it 
be  felony  or  misdemeanor." 
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all  the  consideration  of  which  I  am  capable 
and  which  wa^  90  justly  due  as  well  to  the 
importance  of  the  qjuestion  involved,  as  to 
the  ability  and  learning  with  which  it  has 
been  argued  by  counsel ;  and  yet  I  confess 
that  I  have  found  great  difl^culty  in  arriv- 
ing at  a  result  wl^ich  is  satisfactory  to  my 
own  mind. 

The  case  arises  under  the  Code,  page  838, 
chapter  2C^,  section  27,  which  now,  for  the 
first  time,  comes  up  for  construction  by  this 
court,  and  is  as  follows : 

"If  a  pcirson  indicted  of  felony  be  by  the 
jury  acquitted  of  part,  and  convicted  of 
part  of  the  offence  charged,  he  shall  be 
sentenced  for  such  part  as  he  is  convicted 
of,  if  the  same  be  substantially  charged  in 
the  indictment,  whether  it  be  felony  pr 
misdemeanor." 

The  plaintiffs  in  error  were  indicted  for 
robbery,  .  in  the  common  form.  The  jury 
found  them  **not  guilty  of  the  felony 
charged  in  the  indictment,'*  but  ** guilty  of 
an  assault  and  battery,"  and  assessed  a 
fine  upon  each  of  them  of  two  hundred 
and  fifty  dollars.  They  moved  in 
594  *arrest  of  judgment,  because  the  ver- 
dict found  them  guilty  of  an  assault 
and  battery,  which,  was  no  part  of  the 
charge  set  forth  in  the  indictment.  The 
Circuit  court  overruled  the  motion,  and 
g^ve  judgment  against  them  for  the  fines 
and  costs.  Is  this  judgment  erroneous?  or, 
in  other  words,  is  the  offence  of  assault  and 
battery  of  which  they  were  convicted,  sub- 
stantially chargied  in  the  indictment,  and 
is  it  part  of  the  offenc.e  of  robbery  therein 
charged?  This  ,  is  the  only  question  we 
have  to  decide  in  this  case,  though  a  diffi- 
cult one  it  certainly  is.  The  diificulty  exists 
in  so  construing  the  s^tatute  as,  on  the  one 
hand,  to  give  fa^r  and  fvill  effect  to  the  in- 
tention of  the  legislature,  and,  on  the  other, 
not  to  subject  a  party  to  the  danger  of 
conviction  for  a  crime  with  which  he  was 
not  duly  charged,  and  concerning  which  he 
had  not  a  full  opportunity  of  making  his 
defence. 

At  common  law  a  count  for  misdemeanor 
could  not  be  joined  in  the  same  indictment 
with  a  count  for  felony.  Nor  could  a  party 
indicted  for  felony  be  convicted  on  that 
indictment  of  a  misdemeanor.  The  two 
offences  were  of  different  grades,  required 
different  mode^  of  trial,  and  were  followed 
by  different  judgments.  This  common  law 
rule  continued  to  prevail  in  Virginia  even 
after  the  distinctive  features  between  these 
two  grades  of  offence,  which  had  given  rise 
to  the  rule,  had  been  abolished  or  changed, 
and  the  reason  of  the  rule  had  entirely 
ceased.  The  effect  of  this  rule  was  that  if 
the  felony  charged  in  the  indictment  was 
not  fully  proved  on  the  trial  it  was  neces- 
sary to  acquit  and  discharge  the  accused, 
though  there  might  have  been  the  fullest 
proof  before  the  jury  that  he  was  guilty  of 
a  highly  criminal  act,  which  constituted 
part  of  the  offence  charged  against  him  in 
•  the  indictment,  'to  be  sure  he  might  be 
indicted  again  for  the  misdemeanor.  But 
then  the  risH»  delay,  trouble  and  expense  of 


this  course  of  proceeding  constituted 

595  a    serious  ^objection   to   it,    and    the 
question    naturally    arose,    why    not 

avoid  this  inconvenience,  by  authorizing  a 
jury  to  convict  of  misdemeanor  or  an  in-' 
dictment  foi^  felony,  if  satisfied  from  the 
evidence  that  the  accused  is  not  guilty  of 
the  felony,  but  is  guilty  of  misdemeanor, 
provided  the  latter  be  embraced  in  the 
charge  contained  in  the  indictment?  The 
accused  in  such  case  is  not  taken  by  sur- 
prise, but  may  and  ought  to  come  prepared 
to  meet  the  whole  charge  against  him. 

It  was  a  rule  of  the  common  law,  that 
whU«  more  than  one  offence,  even  though 
of  the  same  grade,  could  not  be  included  in 
the  same  count  Of  an  indictment,  yet  as  it 
was  necessary  to  set  out  all  the  facts  con- 
stituting an  offence  in  an  indictment  for  it, 
and  as  thosie  fact's  often  in  themselves  are 
separate  offences,  a  party  might  be  con- 
victed of  any  ofifence  substantially  charged 
in  the  indictment,  provided  it  was  of  the 
same  grade  with  the  principal  or  total 
offence  charged^  So  that  if  a  party  were 
indicted  for  one  felony,  as  for  example 
murder,  he  might  be  found  not  guilty  of 
murder,  but  guilty  of  manslaughter,  which 
is  embraced  in  the  charge.  The  only  rea- 
son why  he  could  not  be  convicted  of  a 
misdemeanor  on  such  an  indictment  was 
the  distinction,  before  referred  to,  between 
the  two  grades  of  offence.  That  distinction 
having  been  removed,  and  the  reason  for 
the  difference  in  this  respect  thus  having 
ceased,  it  remained  only  for  the  legislature 
to  authorize  a  conviction  for  misdemeanor 
on  an  indictment  fpr  felony,  wherever  it 
could  take  place  consistently  with  the  ends 
of  convenience  and  justice.  Accordingly* 
several  legislative  enactments  have  been 
made  in  this  state  on  that  subject,  among 
which  is  section  31  of  chapter  208  of  the 
Code,  page  839,  which  provides,  that  **on 
an  indictment  for  felony,  the  jury  may  find 
the  accused  hot  guilty  of  the  felony,  but 
guilty  of  an  attempt   to   commit  such 

596  felony ;  and  a  general  verdict  *of  not    ' 
guilty  upon    such  indictment  shall  be 

a  bar  to  a  subsequent  prosecution  for  an 
attempt  to  commit  such  felony.*'  Now  kn 
attempt  to  commit  a  fetony  is  by  statute 
made  a  felony'  or  misdemeanor,  according 
to  the  nature  of  the  felony  attempted  to  be 
committed;  as  may  be  seen  by  reference  to 
the  Code,  p.  813,  chap.  199,  }  10.  Section 
31  of  chapter  208,  above  recited,  is  very 
much  like,  though  enacted  prior  in  time  to 
section  9,  ch.  1(W,  of  14  and  15  Vict.,  called 
Lord  Campbell's  Act,  which  took  the  place 
of  section  11,  ch.  85,  of  1st  Vict.,  called 
L/ord  Denman's  Act.  The  doubts  and  diffi- 
culties and  diversity  of ,  decision  which 
arose  under  the  latter  act,  and  which  led  to 
its  repeal  and  the  enactment  of  the  former, 
will  appear  from  the  cases  collected  in  a 
long  note  in  the  Leading  Criminal  Cases, 
pp.  457-463;  and  from  the  case  of  Regina 
V,  Bird  &  wife,  2  Eng.  ly.  A  E.  R.  428-531, 
decided  by  the  Court  of.  Criminal  Appeal ; 
a  case  remarkable  for  the  fact  that  the 
judges  were  divided  upon  the  main  question 
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involved,  in  the  proportion  of  eight  to  six, 
and  that  Lord  Campbell,  chief  justice  of 
the  King's  Bench,  Jervis,  chief  justice  of 
the  Common  Pleas,  and  Baron  Parke  were 
of  the  minority.  The  judges  delivered 
their  opinions  seriatim,  and  at  much  length ; 
and  the  argument  of  counsel,  both  before 
the  Court  of  Criminal .  Appeal  and  in  the 
earlier  stages  of  the  case,  is  fully  reported. 
These  doubts  and  difficulties  thus  existing 
in  the  course  of  legislation  and  decision  on 
the  subject  in  England,  the  legislature  of 
this  state  sought  to  avoid  by  two  sections, 
which  we  find  standing  almost  side  by  side 
in  the  Code;  that  is,  sections  27  and  31  of 
chap.  208,  which  have  already  been  recited 
verbatim.  The  meaning  of  the  latter  sec- 
tion is  plain.  On  an  indictment  for  felony, 
the  accused  may  be  convicted  of  an  attempt 
to  commit  such  felony.  An  intention  to 
commit  the  felony  charged,  and  the  doing 
of    any   act    towards  its   commission 

597  without  actually  *committing  it,  con- 
stitute the  offence  of  which  the  a(;pused 

may  be  convicted  as  aforesaid.  Whenever, 
therefore,  on  an  indictment  for  felony,  it 
is  proved  that  the  accused  intended  to  com- 
mit the  felony,  and  did  some  act  towards 
its  commission,  but  without  completely 
committing  it,  the  plain  duty  of  the  jury 
is  to  convict  the  accused,  under  section  31, 
of  an  attempt  to  commit  such  felony.  But 
suppose  it  is  proved,  on  such  an  indictment, 
that  the  accused  committed  some  act  therein 
stated  as  part  of  the  felony  therein  charged, 
which  act  is  in  itself  a  criminal  offence, 
but  that  he  did  not  commit  the  felony  nor 
intend  to  commit  it:  what  is  to  be  done  in 
that  case?  Section  27  provides  for  the  case, 
and  declares  that  he  may  be  convicted  of 
such  act  and  sentenced  accordingly. 

L/et  us  illustrate  the  matter  by  applying 
the  two  sections  to  the  case  of  an  indictment 
for  robbery.  Suppose  it  be  proved  in  such 
a  case,  that  the  accused  assaulted  the  person 
injured  with  intent  to  rob  him,  but  failed 
to  complete  the  robbery ;  the  accused  must 
be  convicted  under  section  31  of  an  attempt 
to  commit  such  robbery.  But  suppose  the 
assault  was  made  without  any  intention  to 
commit  robbery,  but  that  it  was  an  unlaw- 
ful act,  and  was  substantially  charged  in 
the  indictment  as  part  of  the  offence  therein 
charged :  what,  then,  is  to  be  done?  Clearly 
the  accused  must  be  convicted  of  the  as- 
sault, under  section  27. 

I  suppose  the  only  grounds  for  raising  a 
doubt  as  to  the  propriety  of  such  conviction 
in  the  latter  case  is  the  question  whether 
an  assault  is  substantially  charged  in  an 
indictment  for  robbery  and  as  part  of  that 
offence.  If  it  is,  then  it  follows  as  a  matter 
of  course  that  such  a  conviction    is  proper. 

Now  if  it  can  be   said  that  an   assault  is 

not   a    necessary    ingredient   of     robbery, 

and    not    absolutely   necessary   to  be 

598  *stated  in  an  indictment  for  robbery, 
certainly    it   is  universally  stated  in 

such  an  indictment,  and  we  iind  it  stated 
in  all  the  forms  which  are  given  us  of  such 
an  indictment  by  writers  on  criminal  law. 
Robbery  is  well  defined   to  be  **a  felonious 


taking  of  money  or  goods  of  any  value  from 
the  person  of  another,  or  in  his  presence, 
against  his  will,  by  violence,  or  putting 
him  in  fear."  2  Russ.  987;  Roscoe  733, 
citing  2  East  P.  C.  707.  The  aim  and  end 
of  the  offence  is  property ;  but  violence  to 
the  person,  either  actual  or  threatened,  is 
the  means  by  which  it  is  accomplished. 
Actual  violence  is  used  in  a  large  propor- 
tion, and  perhaps  a  majority,  of  the  cases 
that  occur,  and  in  the  rest  the  part)"  robbed 
is  put  in  fear,  which  amounts  to  construct- 
ive violence.  Personal  violence  in  one 
form  or  another,  is,  therefore,  of  the  essence 
of  the  crime,  and  an  assault  is  not  onlj 
substantially,  but  in  form,  charged  in  the 
indictment.  The  indictment  not  only 
charges  an  actual  assault  upon  the  party 
robbed,  but  that  he  was  put  in  bodily  fear, 
and  his  property  feloniously  and  violently 
taken  and  stolen  from  his  person  and 
against  his  will.  It  is  a  case,  therefore, 
which  involves  personal  violence,  and  calls 
for  a  defence  to  meet  it.  And  if  the  as- 
sault, by  means  of  which  the  robbery  is 
charged  to  have  been  committed*  is  proved 
to  have  been,  as  it  often  is,  of  the  most 
violent  and  aggravated  nature,  the  accused 
cannot  say  th^t  he  was  taken  by  surprise 
by  such  proof.  He  must  come  to  his  trial 
prepared  to  defend  himself  against  the 
whole  charge,  and  may  be  convicted  of  any 
part  of  it,  which  amounts  in  itself  to  a 
criminal  offence,  though  he  be  not  guilty 
of  the  whole  offence  charged.  This,  I 
think,  is  consistent  with  the  obvious  mean- 
ing and  purpose  of  the  section  in  question. 
Suppose,  the  indictment  was,  under  ch.  199, 
{  10,  of  the  Code,  for  an  assault,  with  the 
intention,  or  in  other  words  an   attempt  by 

an  assault,  to  commit  a  robbery :  could 
599      he  *not  be    convicted   of   the  assault 

and  acquitted  of  the  intention  to  com- 
mit a  robbery?  I  presume  there  can  be  no 
doubt  but  that  he  could ;  and  there  would 
seem  to  be  as  little  doubt  but  that  on  an 
indictment  for  robbery  itself,  charging  an 
assault  in  the  universal  form,  he  may  be 
convicted  of  the  assault  though  acquitted  of 
the  robbery. 

Now  it  does  not  follow  that  on  every  in- 
dictment for  felony  containing  a  charge  of 
an  assault  there  may  be  a  conviction  of  the 
assault.  In  order  to  authorize  such  a  con- 
viction, the  assault  must  be  an  essential 
part  of  the  felony  charged,  or  a  necessary 
means  by  which  it  is  accomplished.  It 
need  not  have  been  made  with  an  intention, 
and  in  the  execution  of  an  attempt,  to  com- 
mit a  felony;  in  which  case  indeed  the 
prosecution  should  be  under  section  31,  and 
not  section  27,  as  before  stated ;  but  it  must 
have  been  a  part  of  the  very  act  or  transac- 
tion which  is  prosecuted  as  a  felony,  and 
not  an  assault  committed  at  a  different 
time.  That  on  an  indictment  in  the  com- 
mon form  for  robbery,  containing  the 
charge  of  an  assault  as  in  this  case,  there 
may  be  a  conviction  of  the  assault,  though 
there  is  an  acquittal  of  the  robbery,  and 
though  the  assault  was  not  with  an  intent 
to  rob,  was  held  in  England   in  regard  to  1 
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Vict.  c.  85,  J  11 ;  it  being  thus  considered 
that  ** robbery**  was  a  crime  which  included 
**an  assault,**  within  the  meaning  of  that 
statute;  at  least  where  an  assault  was 
charged  in  the  indictment.  Reg.  v.  Birch, 
1  Den.  C.  C.  185.  That  was  a  unanimous 
decision  of  the  judges  in  1846  on  a  case 
reserved,  after  full  consideration  of  the 
case,  and  the  several  authorities  referred  to 
in  Greaves'  edition  of  Russell's  Criminal 
lyaw,  vol.  1,  p.  778,  &c.,  and  his  note,  p. 
782,  It  seems  to  follow,  a  fortiori,  that  on 
such  an  indictment  there  may  be  such  a 
conviction  under  section  27  of  our  statute. 
That  section  was  copied  substantially 

600  from    the  *Rev.    Stat,    of    Mass.    ch. 
137,    {    11,    under  which   it  was  held 

that  on  an  indictment  for  rape  there  may 
be  a  conviction  of  an  assault  and  battery, 
the  latter  offence  being  necessarily  charged 
in  such  an  indictment.  And  so  in  the  case 
of  an  indictment  for  manslaughter.  Com- 
monwealth V.  Drum,  19  Pick.  R.  479.  That 
the  assault  in  such  case  is  charged  to  have 
been  made  **feloniously,*'  cannot  prevent 
a  conviction  for  misdemeanor.  The  word 
'*  feloniously,  **  though  necessary  in  an  in- 
dictment for  felony,  becomes  surplusage  in 
treating  the  indictment  as  one  for  misde- 
meanor. It  will  not  make  an  act  felony 
which  is  not  in  itself  felony,  though  it  be 
so  in  connection  with  other  acts  charged  in 
the  indictment.  Commonwealth  v.  ^uire, 
1  Mete.  R.  528. 

I  think,  therefore,  that^  it  was  not  good 
ground  for  arresting  the  judgment  in  this 
case,  that  the  accused  were  convicted  of  an 
assault  on  an  indictment  for  robbery, 
though  acquitted  of  the  felony. 

But  they  were  convicted  of  an  assault  and 
battery,  and  it  is  contended  that  though  an 
assault  be  substantially  charged  in  the  in- 
dictment, a  battery  is  not  charged  therein 
at  all. 

A  battery  is  not  charged  in  the  indict- 
ment in  terms,  but  is  it  not  in  effect?  The 
indictment  not  only  charges  an  assault  in 
terms,  but  that  the  robbery  was  committed 
by  an  assault  upon  John  T.  Gregg,  and 
violently  stealing  and  taking  his  property 
from  his  person  and  against  his  will.  Is 
not  this,  in  effect  and  substance,  a  charge 
of  battery  as  well  as  an  assault?  Is  not 
the  charge  of  an  assault  in  itself  a  sufficient 
charge  of  a  battery  to  let  in  proof  and  au- 
thorize a  conviction  of  battery  as  well  as 
of  an  assault? 

**An  assault  is  any  attempt  or  offer  with 
force  or  violence  to  do  a  corporeal  hurt  to 
another,  whether  from  malice  or  wanton- 
ness,   as   by    striking    at    him    in    a 

601  threatening  *or  insulting  manner,  or 
with  such  other  circumstances  as  de- 
note at  the  time  an  intention,  coupled  with 
a  present  ability,  of  actual  violence  against 
his  person,  as  by  pointing  a  weapon  at  him 
when  he  is  within  reach  of  it.  When  the 
injury  is  actually  inflicted  it  amounts  to  a 
battery,  which  includes  an  assault,  and 
this,  however  small  it  may  be,  as  by  spitting 
in  a  man's  face,  or  in  any  way  touching 
him  in  anger,  without  lawful  provocation." 


This  is  the  definition  of  assault  and  battery 
laid  down  in  Rose.  Cr.  Ev.  p.  210,  and  the 
authorities  therein  cited.  "Assault"  seems 
to  be  a  generic  term,  applying  to  and  em- 
bracing all  offences  of  personal  violence 
not  amounting  to  a  felony,  done,  or  at- 
tempted to  be  done,  to  another  in  his  pres- 
ence. In  all  or  almost  all  the  books  on 
criminal  law,  and  especially  those  of  recent 
date,  assault  is  treated  as  a  separate  head 
of  offence  under  which  battery  is  included, 
and  which  is  divided  only  into  common  and 
aggravated  assaults ;  those  of  an  aggravated 
nature  being  such  as  some  statute  has  made 
punishable  in  a  greater  degree  than  a  com- 
mon assault,  on  account  of  some  attending 
circumstance  of  aggravation.  It  has  been 
often  said  that  an  assault  is  not  a  battery, 
and  though  a  battery  includes  an  assault, 
yet  it  is  not  an  assault,  and  therefore  the 
two  offences  are  different.  It  is  true  that 
an  assault  is  tiot  necessarily  a  battery,  be- 
cause something  less  than  a  battery  amounts 
to  an  assault.  A  battery  set  in  motion  and 
before  it  is  consummated  as  a  battery,  is 
an  assault,  but  it  does  not  cease  to  be  an 
assault  after  it  becomes  a  battery.  It  is 
not  merged  in  the  battery,  for  every  battery 
includes  an  assault.  Battery  is  not  an 
offence  of  a  higher  nature  or  degree  than 
an  assault,  nor  is  it  otherwise  punished, 
but  is  merely  a  name  which  the  law  has 
given  to  an  assault  after  it  has  reached  the 
person  at  which  it  is  aimed.  The  assault 
does  not  then  cease  to   exist  as  in  a  case  of 

merger,  but  is  merely  embodied  in 
602      *the    battery,    which    is   nothing  but 

another  and  a  new  name  for  the  em- 
bodied assault.  According  to  this  view,  a 
battery  may  be  proved  on  the  trial  of  an 
indictment  for  an  assault  without  being 
objectionable  on  the  ground  of  variance. 
A  prosecutor  about  to  offer  such  proof  on 
such  a  trial  certainly  would  not  be  stopped 
by  the  court,  at  the  instance  of  the  accused, 
upon  the  ground  that  the  offence  charged 
in  the  indictment  was  an  assault  and  not 
a  battery.  The  answer  to  such  an  objection 
is,  that  a  battery,  if  it  be  not  in  itself  an 
assault  of  a  certain  nature  and  degree,  yet 
certainly  includes  an  assault,  and  may, 
therefore,  be  given  in  evidence,  in  order  to 
get  in  evidence  the  assault  which  it  in- 
cludes. And  if  it  be  admissible  evidence 
of  the  assault  charged  in  the  indictment, 
the  jury  may  consider  it,  not  only  on  the 
question  of  guilty  or  not  guilty,  but  also 
on  the  question  as  to  the  proper  amount 
of  the  fine.  A  greater  fine  would  probably 
be  assessed  for  an  assault  included  or  em- 
bodied in  a  battery  than  for  an  assault 
which  had  not  progressed  to  a  batterj-. 
Certainly  the  court  would  not  instruct  the 
jury  to  make  an  apportionment  between  the 
battery  and  the  assault  included  therein j 
and  to  assess  a  fine  only  for  the  assault.  It 
would  be  impossible  to  make  such  an  ap- 
portionment, or  to  prevent  the  jury,  in  as- 
sessing a  fine  for  the  assault,  from  taking 
into  the  account  the  aggravation  arising 
from  the  battery^.  If,  then,  that  be  the 
case,  how  can  it  make  any  difference  if  the 
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jury  find  the  accused  guilty  of  an  assault 
and  battery  instead  of  an  assault  only? 
Both  are,  in  substance  and  effect,  included 
in  the  indictment,  and  the  accused  is  no 
more  taken  by  surprise  by  evidence  of  one 
than  of  the  other. 

This  view  i^  sustained  by  the  cases  cited 

by  the  attorney  general,  or   some   oif  them, 

namely    Stewart   v.    The   State   of  Ohio,  5 

Ohio  R.  241 ;  State  v.  Bowling;iO  Humph.  R. 

52;  State  v.    Chaffin,  2  Swan's   Ten. 

603  R.  493 ;  *Givens  v.  The  State,  6  Texas 
R.  344 ;  Johnson  v.   The   State,  17  Id. 

515;  and  Cokely  v.  The  State,  4  Iowa  R.  477. 
In  the  case  in.  5  Ohio,  the  indictment  was 
for  an  assault  with  intent  to  kill  and  mur- 
der, and  the  conviction  was  for  an  assault 
and,  battery.  The  only  question  raised  in 
the  case  was,  whether  there  could  be  a  con- 
viction for  misdemeanor  on  an  indictment 
for  felony,  there  being  no  statute  in  Ohio 
authorizing  such  a  conviction.  The  court 
decided  this  question  in  the  affirmative, 
being  of  opinion  that  the. reason  which  pre- 
vented such  a  conviction  at  common  law  hav- 
ing long  since  ceased,.the  rule  of  law  founded 
thereon  ought  alsp  to  cease.  No  objection  to 
the  verdict  seem^  to  have  been  taken  on  the 
ground  that  it  was  for  assault  and  battery 
instead  of  an  assault  merely.  .  The  cases  in 
Tennessee  may  have  been  influenced  or 
controlled  by  a  statute  of  that  state,  which 
declares  that  "where  any  person  shall  be 
indicted  for  an  assault  with  intent  to  kill 
or  commit  any  other,  felony,  it  shall  be 
lawful,  in  case  the  jury,  cannot  find  such 
person  guilt3',  as  charged,  of  the  intent  to 
commit,  such  felony,  to  find  him  guiltj*  of 
such  assault,  or  assault  and  battery,  as  the 
case  may  be,,  and  judgment  shall  be  pro- 
nounced by  the  court  as  upon  an  indictment 
ior  such  inferior  offence. "  The  ca^es  cited 
from  Iowa  .and  Texas  follow  and  sustain 
the  case  in  5  Ohio.  In  the  case  in  2  Swan, 
it  was  held  that  if  a  party  be  charged  with 
an  assault  and  convicted  thereof,  he  can- 
not afterwards  be  punished  for  the  battery 
committed  at  the  same  time.  Totten,  J., 
delivering  the  opinion  of  the  court,  said : 
*^The  battery  includes  the  assault,  and  for 
the  assault  the  defendant  has  received  the 
legal  punishment*  He  cannot  now  be  pun- 
ished for  the  battery,  because  it  cannot  be 
separated  from  the  assault.  The  one  is  a 
necessary  part  of  the  other,  and  if  he  be 
now  punished  for  the  battery  he  will  thereby 
be  twice  punished  for  the  assault ;  that 

604  is,    be  twice   punished   for  the  *8ame 
offence,     which     cannot    be    done.*' 

These  observations  seem  to  be  sound. 

Some  authorities  were  cited  by  the  coun- 
sel on  the  other  side,  which  have  the  ap- 
pearance of  being  adverse  to  the  views 
above  expressed.  In  the  case  of  Sweeden  v. 
The  State,  19  Ark.  R.  205,  it  was  held  that 
upon  an  indictment  for  an  assault  with 
intent  to  murder,  the  defendant  cannot  be 
convicted  of  an  assault  and  battery.  The 
reasoning  of  the  court  certainly  tends  to 
show  that  a  battery  is  not  included  in  a 
charge  for  an  assault.  But  it  appears  that 
by  a  statute  of  Arkansas,    assault  and  bat- 


tery are  punished  differently,  or  rather  have 
different  penalties  affixed  to  them;  both 
being  fines — the  former  being  punished  by 
a  less  fine  than  the  latter,  thereby  making 
the  latter  the  greater  offence.  This  may  be 
a  sufficient  foundation  for  the  judgment  of 
the  court  in  that  case.  In  Clark  v.  The 
State,  12  Georgia  R.  350,  it  was  held  that 
on  an  indictment  for  an  assault  with  intent 
to  murder,  the'  defendant  may  be  found 
guilty  of  an  assault  and  battery,  where  the 
battery  is  alleged  in  the  indictment,  as  was 
done  in  that  case.  But  the  court  did  not, 
and  could  not,  decide  (for  the  question  did 
not  arise)  that  a  defendant  could  not  be 
convicted  of  assault  and  battety  on  an  in- 
dictment alleging  an  assault, '  without  in 
terms  alleging  a  battery. 

As  to  what  is  said  in   1   Hawk.    P.  C.  p. 
110,     section     1,    and    repeated    by    other 
writers,    "that    one  charged    with   assault 
ii^nd  battery  may  be    found   guilty    of  the 
former,    and    yet   acquitted   of   the  latter. 
But    every    battery    includes    an    assault: 
therefore,  on  an  indictment  of  assault  and 
battery.  In  which  the  asdault   is  ill  laid,  if 
the  defendant  be  fquqd   guilty  of   the  bat- 
tejy,  it  is  sufficient. "    I  do  nx)t  think  there 
is  anything  in  this  which  is  adverse  to  the 
view    I  have   above  expressed.     A   person 
niay  be  guilty  of  an  assault  without 
605      being  guilty  of  a  battery,*  because  an 
assault  is  not  necessarily  a  battery; 
and  therefore,  un  an  indictment  for  assault 
and  battery,  he  may  be  found  guilty  of  the 
former    yet    acquitted    of   the     latter.    In 
an  indictment  for  assault  and  battery,  I  do 
not  well  see  how   the   assault  can   be   **iU 
laid,"  if  the  battery  is  well  laid,  as  a  charge 
for  beating  another  is  necessarily  a  charge 
for  assaulting  him.     But  if  the  assault  be  ill 
laid  and  the  battery  well  laid  in  such  an 
indictment,    and    the   defendant   be   found 
guilty  of  the  battery,    Hawkins   says  it  is 
sufficient.     Why    sufficient?    He   gives   the 
reason    in    the    same     sentence.      Because 
** every  battery  includes  an  assault;"    and 
therefore,  we  may  fairly  infer,  a  finding  of 
a  battery  is  a   sufficient   finding  of  an  as- 
saults    Of  course  it  is  a  sufficient  finding  of 
a  battery  oh  an   indictment  for  assault  and 
battery,  and  the  writer  must  therefore  have 
referred  to   the  assault  in  saying  that  the 
finding  is  sufficient,  and  this  is   made  cer- 
tain by  the  reason   which   he   gives.     The 
passage  in  Hawkins  thus  seems  to  sustain, 
instead  of  being  opposed  to,  the  view  I  have 
exjpressed. 

In  conclusion,  the  case  may  be  thus 
summed  up :  The  offence  charged  was  rob- 
bery ;  one  of  the  highest  known  to  the  law, 
as  it  aims  both  at  person  and  property,  and 
often  endangers  human  life.  It  ^as  for- 
merly punished  with  death ;  and  by  a  recent 
statute  has  been  again  made  punishable 
with  death  when  committed  by  actual  vio- 
lence or  by  the  threat  or  presenting  of  fire- 
arms. The  facts  of  the  case  do  not  appear 
upon  the  record,  and  we  know  nothing  of 
their  nature  but  what  may  be  inferred  from 
the  pleadings  and  the  verdict.  Though 
they  did  not  amount  to  robbery,    they  yet 
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BO  mucb  jresembled  it  as  to  >  be  considered 
robbery  bj  th£  committing  mag^istrate,  the 
examining  court,  the  attorney  for  the  com- 
monwealth who  preferred  the  inclictment, 
and  the  grand  jury  found  it  a. true  biU. 
•  There  was- some  defect  in  the  case,  of 

606  the  *nature  of  which  the  record   does 
not    inform   us,    which    induced  ^the 

petit  jury  to  find  a  verdict  of  not  guilty  of. 
the  felony  charged,  but  they  found  a  verdict 
of  guilty  of  a(n  assault  and.battery,  and  as- 
sessed a  fine  upon  each  of  the  defendants  .of 
$250.  We  may  fairly  infer  from  the.amount 
of  the  fine  that  the  assault  and' battery  was 
attended  with  circumstances  of  aggrava- 
tion. No  motion  was  made  for  a  new  trial, 
but  only  a  motion  in  arrest  of  judgment^ 
on  the  ground  that. the <offence  found  by  the 
verdict  was  not  a  part  of  the  offence 
charged  in  the  indictment,  and  therefore 
that  the  case  did  ^ot  con&e  within  the  terms' 
of  the  Code,  oh.  208,  {27.  The  defendants 
could  not  have  been  taken  by  surprise  at  the 
trial.  They  bad  committed- an  assault  and< 
battery,  which  was  considered,  charged  and 
prosecuted  as  part  of.  a  robbery.  .  The  na- 
ture of  the  'oifenee  and  form  of  the  charge 
warned  th^m- that' thi«  act  .of  violence  of 
which  they  had  been  guilty,  >  would  be 
proved  and  relied  upom  by'  the  eommon- 
wealth  to  Sustain  the  charge.  It  is  not 
pretendied  that  any  other  act  was  proved 
against  themv  •  I  think  the  case  .comes 
within  the  true  intent  and  meaning,  .as 
well  as  the  very  terms-,  of  the  statute,  and 
that  the  judgment,  therefore,  -  ought  to  be 
affirm^.  But  as  the>  defendants  were  found 
not  guilty  of  the*  felony  charged  in  the  in-' 
ilictment,  I  do  not  think  they  ought  to  be 
made  to  pay  the  costs,  of  the  pro^eution, 
although  convicted  of  a  misdemeanor..  •  I 
therefore  think  the  judgment  ought  to  be 
amended  in  that  res^fect  before  it  is  af- 
firmed; 

RIVES,  J.  A  single  inquiry  arises  in  this 
case,  whether  the  verdict  is  good  or  sus- 
tainable under  the  indictment*  The  charge 
was  of  robbery  from  the  person,  and  the 
jiuy  acquitted  of  the  felony,  but  found  the 
parties  guilty  of  assault  and  battery,  and 
assessed  fines  therefor. 

It  is  contended  that  this  verdict  is 

607  proper  under  the  ^pleadings,    and  in 
conformity  with  the  provisions  of  the 

27th  sect,  of  chap.  208  of  the  Code.  I  do  not 
deem  it  material  to  trace  the  history  of 
this  enactment,  nor  examine  the  interest- 
ing decisions  that  were  cited  to  us,  upon  the 
English  statute  of  1  Vict.  c.  85,  {  11,  which 
led  to  its  repeal  by  14  and  IS  Vict.  c.  100,  { 
10,  and  suggested  to  the  revisors  in  1849, 
as  it  now  stands  in  the  Code,  the  31st  sect, 
of  the  chapter  just  mentioned.  That  his- 
tory and  those  decisions,  while  pertinent  to 
the  present  inquiry,  do- not  seem  to  me  to 
impart  sUch  aid  as  would  compensate  for 
the  pains  of  stating  them,  -save  inciden- 
tally,-in  this  caused  '  We  are  confined  to  the 
interpretation  of  this  statutory  provision, 
which  speaks  for  itself  in  clear  and  unam- 
biguous language.  ''If  a  person  indicted 
of  felony  be  by  the  jury  acquitted  of  part. 


r         • 

and  conyioted'of  part o{  the  offence  charged, 
he. shall  be  sentenced  for  s^ch  part  ,as  he  is 
so  convicted  of,  if  the  same  be  substan- 
tially charged  in  the  .  indictment, .  whether 
it  be-  felony  or  misdemeanor."  What  is 
*.'the  offence  .charged",  in  this  case?  It  is 
robbery  from  the.  person^.  SChis  gharge  is 
clearly  reeolvable<on  authority  into  the  two 
;  felonies  of  robbery  and  larceny  on  the  one 
handy  and  x>n- the  other,  into  the  felony  of 
robbery  and  the  misdemeanor  of  ^n  attempt 
to  commit  it.  If  we  follo:yr  .certain  deci- 
isions  of  the  xourts  of  Massachusetts,  we 
might  ^o  further,  and  rejecting  from  the 
charge  of  assault  the, epithet  'felonious,'  as 
surplusage,  we  might  agai,n  sub-divide  the 
charge  so  as  include,  'fa  common  assault." 
These  spiecies  of  assaults,  however,  are  dis- 
tinguished and  held  separate  in  ,t)ie  Com- 
monwealth V.  Mclaughlin,  12  Cush.  R.  615, 
where  a  count  for  a  felonious  assault  and  a 
count  for  the  same  transaction.,  described 
as  a  common  assault,  /vi^ere.  joined-  in  the 
same  indictment,  and  an.  apquittal  under 
the  iormec  and' a  sentence  for  the  latter 
were  held  good.  But  we.  are  npw  asked  to 
<    .go  a  step  furtheri  and  to  consider  this 

608  *charge  as  embracing  substantially  a 
charge  of  assault. and  battery.. 

' .  An,  indictment  is  held  to  the  same  partic- 
ularity.as  a  declaration. in  civil  cases,  and 
is  required  to  state  the  crime.. with  certainty 
and. precision.  2  Hale.  169;  Z  j^tra.  R.  904; 
l.Arch«;  63^-4.  ,Th|s  is  necessary,  to  give 
notice  to  the  .accused,  .^.nd  enable  ,  him  to 
prepare  for  his*  defence*  .Most  of  the  little 
points  and  subtle  distinctions,  that  were  at 
one.  time  availed  of .  to 'screen  the.  guilty, 
and  had  become  a  reproach  to  criminal 
pleadings,  were  swept  away  in  England  by 
L/ord  Campbell's*  famous  ,  re^rijn  of  the 
criminal  law-,  14  and  15  •  Vict.  c.  ,  100 ;  with 
which  in  the. main, our  own  Gqde  consists. 
But  these  beneficent  changes  have  not  at 
all  assailed,  impaired  or  alisered  the  funda- 
mental principle  that  the  accused  should  be 
arraigned  on  a  specific  charge,,  setting  forth 
the  facts  and  circumstances,  that,  constitute 
his  offence  as  contradistinguished  from 
those  vague  and  general  charges  that  were 
held. at  the  earliest  period  as  b^d.  This 
special  enactment  we  are  now  con,sidering  is 
a  proof  of  this  proposition,  because  it  is  spe- 
cially required  thereby  that  tl^e  conviction 
shall  be  of  "part  of  the  offence  charged," 
and  no  sentence  shall  be  had, on. such  con- 
viction, unless  this  part  of  the  offence  be 
'substantially  charged  in  the  indictment.' 
Usually  we  do  not  conceive  of  robbery 
without  some  such  violence,  menace,  con- 
straint or  putting  '  in  fear,  as  denotes  an 
assault.  Hence,  the  common  .form  of  an 
indictment  sets*  foi'th  .  an  assault,  felo- 
niously made,  and  it  has  been,  held  ^o  be 
error  to  omit  such  averment  of  the  felonious 
assault.  Rex  v.  Peliryman  &  Randall,  2 
Leach  563;  and  note  to  3  Waterman's  Arch- 
ibald 417.  Nevertheless,  there  may  be,  I 
suppose,  a  putting  in  fear,  unaccompanied 
by  an  assault,  and  in  such  case,,  it  would 
become-  unnecessary-  to  ,  follow   the 

609  usual  precedents  in  the  *averment  of 
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^'assault  feloniously  made."  Such  an 
accusation,  then,  would  wholly  omit  the 
charge  of  an  assault,  either  common  or  felo- 
nious. But  if  the  assault  may  not  be 
charged,  what  authority  have  we  for  going 
further,  in  the  case  of  its  i^verment,  and 
declaring  that  the  charge  of  an  assault 
embraces  the  charge  of  a  battery  also?  Can 
that  be  on  any  other  principle  or  for  any 
other  reason  than  because  an  assault  im- 
plies or  embraces  a  battery?  Surely  when 
one  is  accused  of  robbing  another,  he  is  not 
substantially  charged  with  beating  him. 
Robbery  may  and  does  occur  without  any 
battery ;  and  if  the  commonwealth  seeks  or 
contemplates  a  finding  for  the  latter,  it  is 
but  a  small  burthen  upon  the  common- 
wealth's attorney  to  require  an  averment  of 
it  in  the  indictment,  so  that  the  accused 
may  know  what  charge  he  has  to  meet  and 
what  defence  to  make. 

Let  us  now  recur  to  the  definition  of  these 
offences,  and  the  clear  distinction  between 
them,  which  makes  it  improper  to  con- 
found them.  An  assault  is  defined  to  be 
the  offer,  with  violence,  of  corporeal  hurt 
to  another,  without  the  actual  infliction  of 
it;  a  battery,  the  unlawful  beating  of  an- 
other. Hawkins,  in  his  treatise,  deduces 
from  this  definition  as  a  clear  and  indubi- 
table corollary,  that  **one  charged  with 
assault  and  battery  may  be  found  guilty  of 
the  former  and  yet  acquitted  of  the  latter." 
He  concedes  that  every  battery  includes  an 
assault,  and  founds  upon  it  this  additional 
principle,  that  upon  an  indictment  of  as- 
sault and  battery,  if  the  assault  be  ill  laid, 
the  defendant  mav  be  found  guilty  of  the 
battery.  1  Hawk.  P.  C.  p.  100,  2  1.  Here, 
then,  are  two  clear  cases  of  distinction  and 
separation  between  these  offences:  1st, 
you  may  convict  of  the  assault  and  acquit 
of  the  battery;  and  2ndly,  you  may  find 
the  battery,  though  there  be  no  sufficient 
charge  of  the  assault.  While  a  battery  in- 
cludes an  assault,  as  before  stated, 
610  the  converse  is  not  *true ;  an  assault 
not  only  does  not  include  a  battery, 
but  repels  the  idea  of  it  by  the  very  terms 
of  its  definition,  making  it  fall  short  of 
any  touching  of  the  person.  How,  then, 
shall  we  construe  an  indictment  charging 
an  assault,  as  inclusive  of  a  battery,  with- 
out violating  these  elementary  principles, 
so  clearly  defined  by  Hawkins,  and  uncon- 
tradicted or  doubted  by  any  other  writer  on 
criminal  law?  Here  there  is  an  express 
acquittal  of  the  felony  charged  in  the  in- 
dictment, but  the  finding  of  an  offence  out- 
side of  it,  namely,  an  assault  and  battery. 
If  we  are  to  hold  that  assault  and  battery  is 
substantially  charged  in  this  indictment, 
we  cannot  do  it  by  reason  of  its  terms, 
because  an  assault  does  not  imply  or  include 
a  batterj',  but  rather  precludes  the  idea  of 
it,  as  I  have  shown  on  authority ;  nor  can 
we  do  so  by  reason  of  any  legal  implica- 
tion, making  a  charge  of  robbery  embrace 
a  charge  of  assault  and  battery,  because  a 
robbery  may  be  perpetrated  not  only  with- 
out a  battery,  but  even,  in  exceptionable 
cases,  without  an  assault,  as  has  been  also 


'shown.  I  am,  therefore,  yrholly  at  a  loss 
to  conceive,  upon  what  principle  or  reason, 
the  express  statutory  requirement  of  a  sub- 
stantial charge,  on  which  to  rest  the  find- 
ing in  this  case,  can  be  satisfied,  where 
there  is  neither  an  express  nor  implied 
averment  of  it  in  the  indictment,  nor  any 
legal  implication  or  embracing  of  it  in  the 
character  of  the  main  offence. 

If  it  could  be  said  that  the  averment  of  an 
assault  embraced  also  that  of  a  battery,  or 
that  no  robbery  could  take  place  without  an 
assault  and  battery,  I  would  then  sustain 
the  finding  in  this  case;  but  when  I  find  it 
to  be  an  elementary  and  unquestioned  prin- 
ciple that  an  assault  does  not  include  a  bat- 
tery, but  rather  repels  the  idea  of  it,  and 
that  a  robbery  may  o<icur  by  any  putting^ 
in  fear,  without  an  assault  even,  or  if  at- 
tended by  an  assault,  certainly  without 
a     battery,    I     would     deem   myself 

611  ^without  excuse   for  sustaining  such 
an  extraneous  and  irrelevant  finding 

under  the  statute. 

In  this  case,  there  is  the  charge  of  a  felo- 
nious assault ;  let  it  be  assumed  as  com- 
prising the  lower  grade  of  a  common 
assault,  not  depraved  by  the  felonious 
intent ;  how  and  where  shall  we  find  a  sub- 
stantial charge  of  a  battery?  Shall  we  be 
told  in  the  loose  and  vague  language  of 
some  of  the  cases  cited  to  us  from  the 
courts  of  sister  states,  that  a  battery  is  but 
an  aggravated  assault  or  series  of  assaults? 
This  would  seem  to  me  a  perversion  of  the 
definitions  that  have  been  given  us  of  these 
offences ;  a  blow  threatened,  but  not  deliv- 
ered ;  a  hand  raised,  but  not  laid  in  anger 
upon  another;  a  menacing  movement  or 
gesture  towards,  but  no  rude  touch  of,  an- 
other's person.  These  are  assaults,  and 
they  merge  into  the  battery  when  that  fol- 
lows as  a  part  of  the  transaction  laid  in  the 
indictment.  No  assault  nor  series  of  as- 
saults can  ever  make  a  battery ;  nor  as  an 
unavoidable  consequence,  can  any  charge  of 
an  assault,  whether  common  or  felonious, 
be  accepted  as  a  substantial  charge  of  a 
battery. 

The  view  I  have  thus  presented  of  this 
case  renders  it  unnecessary  and  irrelevant 
to  examine  that  series  of  interesting  cases 
in  England,  sustaining  a  conviction  of  a 
common  assault  upon  an  indictment  for 
highway  robbery ;  Reg.  v.  Ellis,  8  Carr.  & 
Payne  654;  upon  an  indictment  for  a  felo- 
nious assault  upon  a  female ;  Reg.  v.  Gutt- 
ridges,  &c. ,  9  Carr.  &  Payne  471 ;  and  upon 
an  indictment  for  feloniously  cutting  an- 
other with  intent  to  murder  him  or  to  do 
him  some  grievous  bodily  harm.  Reg.  v. 
Archer,  2  Moody  C.  C.  283,  Ac,  Ac.  These 
cases  arose  and  were  decided  under  St.  1 
Vict.,  ch.  85,  {  10,  commonly  known  as  Lord 
Denman*s  Act,  the  language  of  which  is 
different  from  that  of  our  statute,  namely, 
**where   the  crime   charged  shall  in- 

612  elude   an    assault,    Ac,    *if  the  evi- 
dence shall    warrant   such  a   finding, 

and  when  such  verdict  shall  be  found,  the 
court  shall  have  power  to  imprison  the  per- 
son so   found   guilty  of  assault,"  Ac,  Ac. 
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Such  were  the  diversities  of  opinion  and 
subtleties  in  the  judicial  construction  of 
this  act,  as  remarkably  displayed  in  the 
case  of  Reg.  v.  Bird  &  Wife,  2  Eng,  Iv.  & 
Eq.  R.  439,  that  they  led  to  its  repeal  and 
substitution  by  I/ord  CampbelPs  Act,  14  and 
15  Vict.,  ch.  100  (1851),  which  as  to  this 
matter  corresponds  substantially  with  the 
31st  sec.  of  our  law,  authorizing,  under  a 
charge  of  felony,  the  finding  guilty  of  '  *an 
attempt  to  commit  such  felony." 

The  27th  section  of  our  statute  has  been 
framed  after  the  Massachusetts  Revised 
Statutes,  1835,  c.  137,  i  11,  with  a  difference 
that  it  is  not  now  material  to  consider. 
This  fact  seems  to  impart  peculiar  impor- 
tance and  significance  to  the  decisions  of 
Massachusetts  upon  this  law.  It  has  been 
there  held  that  under  an  indictment  for  rape 
or  manslaughter,  there  may  be  a  conviction 
of  assault  and  battery  without  any  count 
for  the  lesser  offence.  Commonwealth  v. 
Drum,  19  Pick.  R.  479.  The  report  of  this 
case  is  brief,  and  no  reasons  assigned  for 
the  judgment.  I  am  left,  therefore,  to 
infer  them.  They,  doubtless,  rest  on  the 
fact  that  these  crimes  cannot  be  perpe- 
trated without  involving  assault  and  bat- 
tery; and  that  no  averment  of  this  lesser 
offence  is  necessary,  because  it  is  an  insep- 
arable part  of  the  crime  alleged  in  the 
indictment.  But  this  is  not  the  case,  as  I 
have  endeavored  to  show,  of  a  charge  of 
robbery ;  that  may  and  does  occur  without 
any  assault  and  battery.  I  do  not,  there- 
fore, consider  this  case  as  an  authority 
against  the  position  I  occupy. 

It  is  the  absence  from  this  indictment  of 
any  charge  of  a  battery  that  I  deem  fatal 
to  the  verdict.  I  am  fortified  in  this  opin- 
ion by  a  case  from  Georgia.  Clark  v. 
613  *The  State,  12  Georgia  R.  350.  That 
was  a  case  of  an  indictment  for  an 
assault  with  intent  to  murder,  where,  in 
addition  to  this  charge  of  assault,  &c.,  the 
defendant  was  also  charged  in  the  indict- 
ment with  having  beaten  Smith  Jones,  the 
individual  alleged  to  have  been  assaulted; 
it  was  held  that  the  party  might  be  found 
guilty  of  an  assault  and  battery,  the  bat- 
tery having  been  alleged  in  the  indictment ; 
from  which  it  results  that  the  verdict  would 
have  been  bad  had  there  been  no  averment 
of  the  battery.  Still  more  direct  and  deci- 
sive is  the  case  of  Sweeden  v.  The  State, 
19  Ark.  R.  205.  That,  like  the  case  just 
cited  from  Georgia,  was  an  indictment  for 
an  assault  with  intent  to  murder,  but  unlike 
it  in  this,  namely,  it  contained  no  state- 
ment of  a  battery.  It  was  there  decided 
that  upon  such  an  indictment  the  defend- 
ant could  not  be  convicted  of  an  assault  and 
battery.  This  case  was  the  more  signifi- 
cant, as  it  overruled  some  earlier  cases  in 
the  state  that  were  relied  upon  for  the  op- 
posite doctrine.  The  judge  in  deciding 
that  case,  uses  this  strong  language :  *  'The 
bare  statement  of  the  proposition,  to  the 
professional  reader,  must  bie  sufficient  of 
itself  to  convince  him  upon  principle  that 
a  man  indicted  for  an  assault  with  intent 
to  kill,  cannot  legitimately  be  convicted  of 
an  assault  and  battery." 


It  is  urged  that  no  practical  mischief  can 
result  from  such  a  course  of  criminal  prac- 
tice; that  if  it  be  true  that  the  robbery 
charged  comprised  an  assault  and  battery, 
the  same  state  of  evidence  that  would  ex- 
culpate the  party  of  the  crime,  would  be 
heard  on  the  trial  for  the  misdemeanor. 
But  this  seems  to  me  very  far  from  being 
correct  or  true.  The  accused,  supposing 
himself  to  be  arraigned  for  robbery  or  some 
offence  substantially  included  in  this 
charge,  might  be  totally  unprepared  on  the 
trial  to  adduce  the  evidence  appropriate  to 
his  defence  against  charge  of  assault  and 
battery.     Conscious   of  his  innocence 

614  *of  the  crime   for  which   he  was   in- 
dicted,   he    might    well    rely    on  the 

inability  of  the  commonwealth  to  prove  it, 
and  be  caught  without  the  evidence  he 
might  command  to  justify  or  extenuate  his 
conduct  in  a  personal  attack  upon  the  pros- 
ecutor. I  therefore  object  to  this  practice 
as  a  dangerous  innovation  upon  the  ancient 
rules  of  certainty  and  precision  heretofore 
required  in  criminal  accusations,  and  man- 
ifestly tending  to  the  surprise  of  the 
accused  upon  his  trial.  Nor  can  this  stat- 
ute, as  I  have  endeavored  to  show,  be  inter- 
preted as  authorizing  this  laxity  of  pleading 
because  it  protects  in  terms  the  party 
against  such  a  finding,  where  the  part  of 
the  offence  of  which  he  is  convicted  is  not 
'substantially  charged'  in  the   indictment. 

The  inducements  for  declining  to  depart 
from  the  strictness  of  criminal  pleading  as 
to  its  certainty  and  particularity,  are  too 
obvious  to  be  more  than  suggested.  Under 
our  bill  of  rights,  ''a  man  hath  a  right  to 
demand  the  cause  and  nature  of  his  accusa- 
tion ;*'  the  law  extends  to  him  every  facility 
and  chance  for  his  defence,  and  guards  hint 
against  surprise  on  his  trial ;  but  all  these 
invaluable  privileges  of  the  citizen,  and 
securities  for  his  safety  against  vague  and 
inveigling  charges,  would  be  most  seriously 
impaired,  in  my  view,  by  such  a  latitude  of 
criminal  procedure  as  would  tolerate,  under 
a  charge  of  robbery,  a  verdict  for  assault 
and  battery. 

f^or  these  reasons,  I  feel  constrained  to 
dissent,  though  with  great  and  sincere 
diffidence,  from  my  brethren  in  this  case, 
and  to  declare  myself  for  a  reversal  of  the 
judgment  below. 

JOYNES,  J.,  concurred  with  Moncure, 
P.,  -in  affirming  the  judgment,  and  ex- 
pressed the  grounds  of  his  opinion  orally, 
to  the  following  effect : 

To  ascertain  whether  a  party  can  be 

615  convicted  of  a  *lesser  offence   under 
sec.  27,  the  first  question  must  always 

be  whether  it  is  substantially  charged.  If 
the  principal  felony  charged  is  one  which 
necessarily,  and  in  all  cases,  includes  the 
lesser  offence,  then  every  indictment  for  the 
principal  felony  substantially  charges 
the  lesser  offence.  If  the  principal  felony 
is  such  as  does  not  necessarily,  and  in  all 
cases,  include  the  lesser  offence,  then  it 
would  seem  that  an  indictment  for  the  prin- 
cipal felony  would  not  substantially  charge 
the  lesser  offence,  unless  it  be  embraced  in 
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•  the  mode  in  which  the  principal  offence  is  \ 
charg'ed.  Though  there  may  be  a  robbery 
without  an  assault,  yet  as  an  assault  is  ex- 
pressly charged  in  this  case,  the  prisoners 
had  notice  that  the  robbery  alleged  against 
them  was  such  a  one  as  included  an  assault. 
But  it  is  not  enough  that  the  lesser 
offence  should  be  '^substantially  charged." 
It  must  be  proved  by  the  evidence  relied  on 
to  establish  the  principal  felony.'  If  the 
operation  of  the  27th  section  is  not  thus  re- 
stricted it  would  lead  to  the  greatest  injus- 
tice. This  section  indeed  is  only  an  exten- 
sion of  a  common  law  rule,  so  as  to  allow  a 
conviction  for  a  misdemeanor  as  well  as  for 
a  felony,  included  in  the  principal  felony 
charged.  Vide  2  I^ead.  Cr.  Cases',  454,  and 
note ;  Reg.  v.  Bird,  2  Eng.  ly.  &  Eq.  R. 
439,  opinions'  of  dissenting*  judges. 

The  provisions  of  this  section,  however, 
require  that  the  party  should  coQie  prepared 
to  defend  himself  against  every  charge 
embraced  by  the  Indictment,  and  the  proof 
of  which  is  contained  in  the  evidence  relied 
on  to  establish  the  principal  felony. 

It    must   be    presumed   that  the  evidence ' 
brought  the  present  case  within  this   prin- 
ciple.    I{  was,  therefore,  competent  for  the 
jury    to   find  the   prisoner  jguilfy  of  an  as-' 
sault. 

Upon  an  iqdictmeilit  for  an  assault,  it  is 
competent  for  the  prosecution  to  give 
616  evidence  of  a  battery  ocdurring  *at 
the,  same  time,  and  as  part  of  the 
same  transaction,  so  as  to  show  tUe  char- 
acter of  the  assciult,  and  the  degree  of  pun- 
ishment which  the  jury  ought  to  inflict  for 
it.  If  the  evidence  should  prove  only  a 
battery,  and  qo  assault  distinct  from  i^, 
there  would  be  po  acquittal.  The  assault 
is  not  merged  in  the  battery  even  if  we 
regard  the  battery  as  an  b^ence  legally  dis- 
tinct from  the  assault,  and  not  merely  as  an 
assault  with  aggravation.  If  they  are  dis- 
tinct offences,  they  are  both  misdemeanors. 
And  moreover,  they  are  both  punishable  in 
the  same  way,  and  both  punishable  at  the 
discretion  of  the  jury. 

Ifi  then,  upon  the  trial  of  an  indictment 
for  an  assault,  it  is  competent  to  give  evi- 
dence of  an  assault  and  battery,  it  is  compe- 
tent for  the  jury  to  consider  the  evidence, 
and  to  believe  it,  and  to  measure  the  punish- 
ment by  it.  Why,  then,  may  they  not  say, 
by  the  form  of  their  verdipt,  that  they  do 
believe  it?  The  finding  as  to  the  battery  is 
at  most  surplusage,  and  does  not  vitiate  the 
verdict  for  the  assault.  No  injustice  is 
done  to  the  defendant  by  finding  the  bat- 
tery, as  well  as  the  assault.  If  the  jury 
may  hear  evidence  of  the  battery,  and 
assess  the  punishment  with  reference  to  it, 
though  they  find  a  verdict  for  the  assault 
only,  what  difference  can  it  make  to  the 
defendant,  if  the  jury^  hearing  the  same 
evidence,  and  assessing  the  same  punish- 
ment, find  a  verdict  for  assault  and  battery? 
In  the  case  before  the  court,  the  same  prin- 
ciples apply,  and  the  verdict  for  the  assault 
is  not  vitiated  by  the  finding  of  the  battery. 

Judgment  affirmed. 


617  *Davi8  v.  The  Commonwealth. 

January  Term,  1807,  Richmond. 

I.  Criminal  Law.*— Tlie  killing  a  dor  is  not  an  indict- 
able offence. 

This  was  an  indictment  in  the  Circuit 
court  of  Pittsylvania  county  against  Sim- 
eon B.  Davis  for  unlawfully,  but  not  felo- 
niously, killing  a  dog,  the  property  of  James 
C.  Ricketts.  On.  the  trial  the  defendant 
moved  the  court  to  instruct  the  jury,  that 
a  criminal  prosecution  cannot  be  sustained 
for  the  destruction  of  dogs.  But  the  court 
overruled  the  motion ;  and  the  plaintiff  ex- 
cepted. 

There  was  a  verdict  and  judgment  for  the 
commonwealth  for  ten  dollars.  And  there- 
upon Davia  applied  to  this  court  for  a  writ 
of  error ;  which  was  awarded. 

Bark^ale,  for  the  appellant. 
The   Attorney  General,    foi;  the  common- 
weajith. 

MONCURE,  P.  The  plaintiff  in  error 
was  convicted  On  an  indictment  charging 
him  with'  having  unlawfully,  but  not  felo- 
niously, killed  and  destroyed  a  dog,  the  prop- 
ert3'  of  another,  and  the  question  is,  whether 
a  dog  is  property  Vrithin  the  meaning  of  the 
Code,  ch.  192,  J  53,  p.  7%,  oh  which  the 
indictment  was  founded? 

That  section,  so'  far  as   it  is   material  to 

be  stated,  declares  that  if  a  person  **unlaw- 

fuUy,  but  not  feloniously,  take   and  carry 

away,  or  destroy,  deface  or  in  jure  any 

618  *propertpr,    real  or  personal,    not  his 
own,    he  shall    be  deemed   guilty  of 

a   misdemeanor.** 

It  wa,s  w'ell  settled  at  common  law  that 
while,  on  the  one  hand,  a  dog  is  such 
iproperty  as  that  its  owner  may  main- 
tain a  civil  action  for  the  unlawful  con- 
version, destruction  or  injury  thereof 
by  another  person,  it  is  not  such  prop- 
erty as  to  be  subject  of  larceny.  And 
this  distinction  in  regard  to  the  nature  of 
this  subject  has  never  been  altefed  by  stat- 
ute, but  continues  still  to  prevail,  notwith- 
standing the  reason  for  the  distinction  has 
long  since  ceased.  ,  It  belongs  to  the  legis- 
lature and  not  to  the  courts  to  abolish  the 
distinction,  if  it  be  proper  to  do  so. 

Now  the  question  is,  In  which  sense  was 
the  word  "property"  used  in  the  statute 
above  mentioned ;  in  the  sense  of  the  word 
in  regard  to  the  offence  of  larceny,  or  in  its 
sense  in  regard  to  a  civil  action  as  afore- 
said? 

If  the  question  were  res  Integra,  it  would 
not  be  entirely  free  from  doubt.  For  while, 
on  the  one  hand,  the  general  word  property 
is  used  in  the  statute  without  any  restric- 
tion, and  is  broad  enough  to  embrace,  liter- 
ally, every  thing  which  can  be  the  subject 
of  ownership  for  any  purpose ;  and  while 
every  such  thing  seem^  to  come,  as  well 
within  the  reaspn  as  the  meaning  of  the 
statute,  yet,  on  the  other  hand,  it  must  be 
remembered   that   this   is  a   penal    statute, 

*See,  in  accord.  Maclin's  Cade,  8  Leiffh  809. 
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and  ought  therefore  to  be  construed  strictly, 
so  that  if  the  word  * 'property"  has  one 
sense  in  the  criminal  law  and  another  in 
the  bivil  law,  it  may  with  some  reason  be 
arg^ued,  that  the  word,  when  used  in  a  penal 
statute,  should  be  construed  in  the  former 
sense,  in  the  absence  of  anything*  to  the 
contrary  in  the  statute.  The  peculiar  lan- 
gnag'e  of  this  statute  seems  to  support  this 
view.  '  **If  a  person  unlawfully,  but  not 
feloniously,  take  and  carry  away  any  prop- 
erty," Ac.  The  legislature  seems  here  to 
have  contemplated  only  an  act  which 

619  *Would  be  felony  if  it  were  done  felo- 
niously.    The  statute,    in   describing 

the  offence,  defines  larceny,/ with  the  ex- 
ception of  the  felonious  intent,  which  is 
ezpre^ly  excluded.  It  often  happened  at 
common  law  that  on  a  trial  for  larceiiy, 
though  it  was  proved  that  the  accused  un- 
law'fuUy  took'  and  carried  away  and  con- 
verted td  his'oWn  uise  the  goods  and  chattels 
of  another,  yet  he  was  acquitted,  because 
the  act  was  not  done  **feloiliouMy,"  or 
turn  aniino  f urandir  It  ^^as  one  of  the  ob- 
jects of  the'  statute  to  make'  the  ict  a  mis- 
demeanor, though  not  done  * 'feloniously.*' 
To  be  s'ure  the  statute  etnbrace^  injuries 
'which  could  hot  be  the  Subject  of  larceny  at 
common  law,  and  to  Which  the  word  '**felo- 
nibusly"  canhot  apply,  such  as  to  injuries 
to  real  property,  Ac.  These  were  injuries 
which  came  within  the  mischief  desigtied 
to  b^  prevented  by  the  statute,  and  they 
were  therefore  embraced  ih  its  terms.  Soine 
of  them  were  made  the  subjects  of  larCeny 
by  the  Code;  ch.  192,  |  17,  p.  789,  which 
declares  that  ** things  which  savot  of  the 
realty,  and  are,  at  the  time  they  kre  taken, 
part  of  the  freehold,  tvhether  they  be  of 
the  substance  or  product  thereof,  or  afiSxed 
thereto,  shall  be  deemed  gpods  apd  chattels 
of  which  larceny  ipay  be  committed,  al- 
though thete  be  np  interval  between  the 
severing  and  taking  away." 

But  I  regard  the  question  involved  in  this 
case  as,  in*efPect,  adjudicated.  The  sectiori 
in  the  Code  on  which  the  indictment  is 
founded  was  derived  from  the  act  of  .1822-3, 
ch.  34,  i  1,  Sess.  ^ct^,  p.  36^  and  is  the  same 
in  substance  therewith,  so  far  as  concerns 
this  case.  The  only  difference  is  in  the 
phraseology  of  the  two  sections ;  that  of  the 
act  of  .1822-3  being  full  and  diffuse  in 
the  enumeration  of  subjects,  besides  con- 
taining the  general  words  **any  other  prop- 
erty, real  or  personal,"  while  the  section  in 
the  Code  contains  only  the  general  words 
**any  property,  real  or  personal."     Of 

620  course  I  am  now  confining  *my  remarks 
to  so  much  only  of  the  two  sections  as 

relates  to  the  present  inquiry.  A  con;Lpari- 
son  of  the  two  sections  will,  I  think,  satisfy 
the  mind  that  the  purpose  of  the  framers  of 
the  Code  was  to  make  no  change  in  the 
meaning  of  the  former  law,  but  merely  to 
prune  it  of  the  superfluous  words  with 
which  it  abounded.  That  the  same  con- 
struction ought  to  be  put  upon  the  Code 
as  upon  the  former  law  in  this  respect,  is 
shown  by  the  case  of  Paramore  v.  Taylor, 
11  Gratt.  220,  and  the  cases    there  referred 


to.  I  think  we  may  safely  say  that  the 
saUie  words,  "property,  real  or  personal," 
which  occur  in  each  of  the  two  sections, 
have  the  same  meaning  in  each,  and  em- 
brace the  same,  and  only  the  same,  sub- 
jects. Now  these  words  were  construed  by 
the  General  Court  in  Maclin*s  Case,  3  Leigh 
809,  in  which  it  was  held  that  the  act  of 
1822-3,  ch.  34,  |  1,  did  not  authorize  a  crimi- 
nal prosecution  for  killing  dogs  belonging 
to  another.  There  were  then  on  the  bench 
nineteen  of  the  twenty  judges  that  com- 
posed that  court,  all  of  them  men  of  great 
eminence  and  learning  in  the  legal  profes- 
sion. Twelve  of  them  concurred  in  the 
decision,  and  the  remaining  seven  dis- 
sented. There  seetns  to  have  been  some 
difference  among  the  judges  composing  the 
majority,  upon  a  question  which  was 
mooted  in  the  case;  but  they  all  concurred 
in  the  opinion  that  a  criminal  prosecution 
catihot  be  sustained  for  the  destruction  of 
dogs.  **By  the'cominon  law,"  saJd  Leigh, 
J. ,  in  pronouncing  the  opinion  of  the  major- 
ity, **the  property  in  dogs  artd  other  in- 
ferior animals  is  not  such  as  that  a  larceny 
can  be  committed  by  stealing  them,  though 
the  possessor  has  a  base  property  in  them, 
and  may  maintain  a  civil  action  tor  injuries 
done  to  them.  And  in  a  penal  act,  like  the 
one  now  under  consideratiofn, '  the  word 
'property,'  standing  alone,  ought  to  be 
considered  to  mean  full  and  complete  prop- 
erty, siich  as,  by  the  common  law,  may  be 
protected  by   a    public   prosecution    for  the 

larceny  thereof." 
621  *I  am  not  prepared  to   say,  and  am 

not  called  on  to  say,  whether  I  would 
have  concurred  with  the  majority  or  the 
minority  had  I  been  a  member  of  the  court 
when  thkt  Cd.se  was  decided.  Much  could 
have  been  said  on  ekch  side,  as  I  have  al- 
ready noticed.  But  I  think  the  riile  stare 
decisis  now  applies,  and  thbtMaclin's  Case 
governs  this.  That  decision  -Was  made  not 
only  by  great  judges,  but  by  the  highest 
court  of  appeal  in  criminal  cases  at  that  time 
in  the  state.  It  is  therefore  of  binding  au- 
thorityi  It  was  made  in  July,  1831,  more 
than  thirty-five  years  agx),  and  has  never 
since  been  questioned  in  any  case ;  but  on 
the  contrary  has  continued  to  stand  side  by 
side  with  the  statute  as  the  correct  exposi- 
tion thereof.  The  legislature  has  acquiesced 
in,  and  it  seems  been  satisfied  With,  this 
construction,  and  has  never  made  any 
change,  which  could  so  easily  have  been 
done  if  it  had  been  desired,  in  this  respect. 
The  words,  *  *a  dog  shall  be  deemed  property 
in  the  meaning  of  the  criminal  law,"  would 
have  accomplished  the  purpose.  The  re- 
vision of  1849  was  a  very  fit  occasion  for 
the  change  had  it  been  desired,  but  no  such 
change  was  then  made;  and  ever  since, 
section  53,  of  chap.  192,  as  it  was  then  en- 
acted, has  stood  unchanged  in  the  Code,  I 
think  it  is  now  too  late  to  overrule  that 
case.  To  overrule  it  now,  after  it  has 
been,  as  it  were,  so  long  engrafted  in  the 
Code,  would  be  like  making  an  ex  post  facto 
law,  and  punishing  a  person  for  an  act 
which    was    no    legal  offence   when  it  was 
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committed.  When  the  act,  which  is  the 
subject  of  the  present  prosecution,  was 
committed,  the  accused  had  every  reason  to 
believe  that  the  act  was  not  a  criminal 
offence.  The  act  may  have  been  a  great 
moral  offence,  and  there  may  be  the  strong- 
est reasons  for  making  such  an  act  a  legal 
offence  also.  We  may  well  imagine  cases 
in  which  to  steal  or  kill  a  person's  dog 
would  inflict  upon  him  a  great  injury,  and 
be  an  outrage  which  ought  to  be  pun- 

622  ished  in  the  *most  exemplary  manner. 
A  person  may  own  a  dog  so  valuable 

as  to  be  a  safeguard  to  his  dwelling-house, 
and  the  dog  may  be  killed  by  a  wrong-doer 
for  the  purpose  of  getting  to  the  house  to 
commit  a  burglary.  Everybody  will  say 
that  such  an  act  would  deserve  very  severe 
punishment ;  but  nobody  will  say  that  it 
ought  to  be  punished  by  a  judicial  tribu- 
nal without  any  law  making  the  act  pun- 
ishable. These  are  considerations  which 
address  themselves  forcibly  to  the  legis- 
lative department,  but  cannot  be  entertained 
by  judges.  When  the  legislature  makes  an 
act  penal  which  before  was  not,  the  law  has 
only  a  prospective  operation,  and  to  attempt 
to  give  it  a  retrospective  operation  would 
be  to  make  it  unconstitutional  as  being  an 
ex  post  facto  law.  When  a  court  overrules 
a  former  decision  upon  the  construction  of 
a  law,  the  later  decision  has,  to  some  ex- 
tent, the  effect  of  an  ex  post  facto  law. 
And  this  consideration  makes  the  rule  stare 
decisis  appl3*'  with  increased  force  to  deci- 
sions upon  the  construction  of  penal  laws. 
I  do  not  mean  to  say  we  are  concluded  by 
a  prior  decision  of  our  highest  appellate 
court  in  any  case.  We  have  power  to  over- 
rule it,  and  ordinarily  it  is  our  duty  to  do 
so  if  we  consider  the  decision  erroneous. 
But  for  the  sake  of  consistency  and  cer- 
tainty in  the  law,  we  ought  not  to  do  so  in 
a  doubtful  case,  even  though  we  may  in- 
cline to  think  the  decision  erroneous;  and 
the  authority  of  a  decision  is  greatly  in- 
creased by  lapse  of  time  and  public  ac- 
quiescence. Sometimes  it  acquires  almost 
the  force  of  law  by  becoming  a  canon  of 
property,  or  a  settled  rule  of  construction 
of  a  penal  Matute,  or  by  being  tacitly 
sanctioned  by  th^  legislature.  It  is  on  the 
two  last  named  grounds,  and  especially  the 
last,  that  I  attribute  so  much  weight  to 
the  decision  in  Maclin*s  Case.  The  very 
same  words  in  the  very  same  law  which 
had  been  construed  in  that  case,  were 

623  adopted  without  change  *by  the  legis- 
lature in  the  revision  of  the  Criminal 

Code  in  1847-8,  and  of  the  whole  Code  in 
1848-9,  and  we  ought  to  consider  them  as 
adopted  according  to  that  construction. 
When  the  legislature  adopts  a  statute  of 
another  state,  the  presumption  is  that  it 
intends  also  to  adopt  the  construction  pre- 
viously put  upon  such  statute  by  the  high- 
est appellate  court  of  that  state.  And  a 
fortiori  when  the  legislature  revises  the 
whole  Code  of  our  own  state  and  embodies 
in  the  new  Code  a  former  statute,  sub- 
stantially in  the  same  words,  the  construc- 
tion previously  put  upon  those  words  by  our 


highest  appellate  court  may  be  considered 
as  the  meaning  in  which  they  were  in- 
tended to  be  used  in  the  new  Code.  We  must 
presume  that  the  legislature,  engaged  in 
such  a  work,  and  aided  by  revisors  selected 
on  account  of  their  legal  learning  and  expe- 
rience, was  at  least  cognizant  of  the  deci- 
sions of  our  own  appellate  court  upon  the 
construction  of  our  statute  law.  In  this 
view  of  the  subject,  which  seems  to  me  to 
be  sound,  I  do  not  think  that  I  have  given 
too  much  weight  to  the  decision  in  Maclin's 
Case. 

I  have  been  referred  to  several  cases  de- 
cided in  other  states  which  have  a  bearing 
upon  the  question  I  have  been  considering, 
and  some  of  which  perhaps  would  lead  to  a 
different  result  from  that  to  which  I  have 
come.  Those  cases  are  The  State  v.  McDuf- 
fie,  34  New  Hamp.  R.  523 ;  Findlay  v.  Bear. 
8  Serg.  &  Rawle's  R.  571;  The  State  v. 
Latham,  13  Ired.  Law  R.  33;  The  People 
V.  Maloney,  1  Parker's  Crim.  R.  593;  and 
United  States  v.  Gideon,  1  Minnes.  R.  291 
The  views  of  the  court  in  the  last  named 
case  strongly  support  the  case  in  3  Leigfa, 
while  those  of  the  court  in  the  first  named 
case  are  as  strongly  the  other  way.  But 
whatever  may  be  the  effect  of  these  decisions 
in  the  states  in  which  they  were  pronounced, 
they  can  bear  no  comparison  in  this  state 
with  a  decision  of  our  own  highest  appel- 
late court,  which  is  of  binding    authority 

with  us. 
624  *I  am  therefore  of  opinion   that  the 

judgment  of  the  Circuit  court  ought 
to  be  reversed  and  a  judgment  entered  for 
the  plaintiff  in  error  non  obstante  veredicto. 
But  under  the  circumstances  I  do  not  think 
there  ought  to  be  a  judgment  for  costs 
against  the  prosecutor,  either  in  this  court 
or  the  Circuit  court. 

J0YNE8,  J.  I  concur  in  a  reversal  of  the 
judgment  in  this  case  with  much  reluctance. 
I  do  so  only  in  consequence  of  the  decision 
in  Maclin's  Case,  and  the  acquiescence  of 
the  legislature  during  the  long  period  which 
has  since  elapsed,  within  which  there  have 
been  two  revisals  of  the  criminal  laws.  But 
for  that  case,  I  should  entertain  no  doubt  of 
the  correctness  of  the  judgment  which  we 
now  reverse. 

It  is  conceded  on  all  hands,  that  an  action 
of  trespass  may  be  maintained  for  killing 
a  dog ;  and  I  think  the  statute  wa&  designed 
to  afford  an  additional  restraint  to  the  com- 
mission of  a  trespass  by  making  it  a  mis- 
demeanor. Such  trespasses  tend  to  public 
mischief,  bj'  making  the  enjoyment  of  prop- 
erty insecure,  and  by  provoking  breaches 
of  the  peace ;  and,  moreover,  the  remedy  by 
indictment  will  be  effectual  in  many  cases, 
when  the  remedy  by  civil  action  would  be 
unavailing.  If  a  dog  is  property,  so  as  to 
authorize  a  resort  to  one  remedy  to  protect 
the  enjoyment  of  it,  I  cannot  see  why  it  is 
not  equally  so  to  authorize  a  resort  to  the 
other.  It  does  not  appear  to  me  that  we 
ought  to  apply  to  such  a  case  the  rules  of 
the  common  law  as  to  the  subjects  of  lar- 
ceny.    The  distinctions  made  by  the  old  law 
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on  this  subject  may  have  been  well  enough ' 
in  another  age  and  in  a  different  state  of 
society,  but  many  of  them  are  altogether 
capricious,  and  some  of  them  cannot  be  con- 
sidered, according  to  our  views  at  this  day, 
as    anything    but   ridiculous    and    absurd. 

Thus,  it  is  said  to  be  larceny  to  steal 
625      a  dove,  a  crane,  a  '^swan,  a  partridge 

or  a  hare,  that  has  been  reclaimed ; 
but  not  larceny  to  steal  a  parrot,  a  singing 
bird,  a  bear,  or  a  squirrel,  that  has  been  re- 
claimed. 2  Bishop  Cr.  Law,  {  684.  Tamed 
hawks,  we  are  told,  are  the  subjects  of 
larceny,  because  *  *of  their  noble  and  gen- 
erous nature  and  courage,  serving  ob  vitae 
solatium  of  princes  and  nobles  and  gen- 
erous persons,  to  make  them  better  fit  for 
gresit  employments."  3  Inst.  109.  Yet  it 
is  said  to  be  no  larceny  to  steal  a  dog, 
which  is  at  least  as  noble,  as  generous  and 
as  couragecrus  as  a  hawk,  and  a  thousand 
times  more  useful,  and  which  affords  full  as 
much  vitx  solatium  to  princes  and  nobles, 
besides  the  vast  amount  of  it  which  it 
affords  to  commoners  who  do  not  indulge 
in  hawks. 

These  capricious  and  frivolous  distinctions 
may  be  too  firmly  fi^ed  in  the  law  of  larceny 
to  be  now  shaken  lay  the  courts :  I  express 
no  opinion  as  to  that.  But  be  that  as  it 
may,  I  do  not  think  they  ought  to  be 
adopted  in  the  construction  of  the  statute 
now  under  consideration.  In  this  view  I 
understand  my  brethren  to  concur ;  but  we 
all  feel  constrained  to  hold  that  the  question 
is  not  an  open  one  in  this  state. 

The  following   is    the   judgment   of    the 
court: 

The  court  is  opinion,  for  reasons  stated  in 
writing  and  filed  with  the  record,  that  on  the 
principle  of  the  decision  in  Maclin's  Case, 
3  Leigh  809,  it  is  not  an  indictable  offence 
to  kill  a  dog,  though  it  may  be  the  ground 
of  a  civil  action  for  damages ;  and  whatever 
doubt  may  exist  as  to  the  correctness  of  that 
decision,  yet  as  it  has  never  been  overruled, 
but  on  the  contrary  has  been  tacitly  sanc- 
tioned by  the  legislature,  by  embodying  in 
the  act  of  March  14,  1848,  called  the  **Crim- 
inal  Code,**  and  in  the  Code  of  1849,  with- 
out substantial  change,  the  statute  which 
was  construed  in  that  case,  being  the  same 
in  effect,  so  far  as  relates  to  this  case, 
626  with  the  53d  section  of  *chapter  192 
of  the  Code  of  1860,  on  which  the 
prosecution  in  this  case  was  founded,  the 
court  is  of  opinion  that  the  said  decision 
ought  now  to  be  regarded  as  a  binding  au- 
thority. Therefore  it  is  considered  that  the 
said  judgment  is  erroneous,  and  that  the 
same  be  reversed  and  annulled;  and  this 
court  proceeding  to  give  such  judgment  as 
the  said  Circuit  court  ought  to  have  given,  it 
is  further  considered  that  the  said  judgment 
be  arrested,  and  the  said  Simeon  B.  Davis, 
notwithstanding  the  verdict,  go  quit  and 
discharged  of  the  accusation  made  against 
him  in  the  indictment.  But  the  court  is  of 
opinion  that  under  the  circumstances  of  the 
case  it  would  be  improper  to  give  any  judg- 
ment for  costs  against  the  prosecutor  either 


in  this  court  or  in  the  court  below :  which 
is  ordered  to  be  certified  to  the  said  Circuit 
court. 


627        'Hewitt  v.  The  Commonwealth. 

April  Term,  1867,  Richmond. 

I.  Continnaiices— Judicial  Discretion— Appellate  Prac- 
tice.*—A  motion  for  a  continuance  is  addressed  to 
the  sound  discretion  of  the  court,  under  all  the 
circumstances  of  the  case;  and  although  an  appel- 
late court  will  supervise  the  action  of  an  inferior 
court  on  such  a  motion,  it  will  not  reverse  a 
juds^ment  on  that  ground,  unless  such  action  was 
plainly  erroneous. 

•ContlnuaiiGes-'Jttdlclai  Discrettoo— Appellate  Prac- 
tice.—There  is  hardly  a  proposition  of  law  better 
settled  in  Virfflnia  than  that  a  motion  for  a  continu- 
ance is  addressed  to  the  sound  discretion  of  the 
court  under  all  the  circumstances  of  the  case;  and 
that,  although  an  appellate  court  will  supervise  the 
action  of  an  Inferior  court  on  such  a  motion,  it  will 
not  reverse  a  juds^ment  on  that  ground  unless  such 
auction  was  plainly  erroneous. 

The  principal  case  is  cited  as  authority  for  this 
proposition  in  Harman  ▼.  Howe,  27  Oratt  886:  Rous- 
sell  V.  Com..  28Gratt.  985:  B.  ft  O.  R.  Co.  ▼.  Wiffhtman. 
89  Oratt.  447:  Walton  ▼.  Com.,  aSQratL  86B,  864:  The 
Bland  A  Giles  Co.  Judflre  Case,  33  Gratt  447;  Pairo  ▼. 
Bethell.  75  Va.  888;  Keesee  y.  The  Bank,  77  Va.  188; 
Com.  V.  Mister,  70  Va.  10:  Carter  v.  Wharton,  82  Va. 
207:  Shelton  v.  Com..  80  Va.  464,  16  a  E.  Rep.  356; 
Welch  T.  Com..  00  Va.  821.  18  S.  E.  Rep.  278:  Phillips 
y.  Com.,  00  Va.  408. 18  S.  E.  Rep.  841:  Norfolk,  etc.,  R. 
Co.  V.  Shott,  02  Va.  45.  22  a  E.  Rep.  811;  Dayis  y. 
Walker,  7  W.  Va.  450:  Sute  y.  Beteall,  11  W.  Va.  727; 
Riddle  y.  McGinnis,  22  W.  Va.  266;  Buster  y.  Hol- 
land. 27  W.  Va.  584:  State  y.  Harrison,  86  W.  Va.  788, 
15  S.  E.  Rep.  085:  Sute  y.  Maier.  86  W.  Va.  770. 15  S. 
£.  Rep.  006.  See,  in  accord.  Hook  y.  Nanny,  4  H.  ft 
M.  157.  and  note. 

See  also,  foot-nots  to  Harman  y.  Howe,27Gratt.  678: 
foot-noU  to  RovLBaeU  y.  Com.,  28Gratt.  080;  foot-note  to 
Walton  y.  Com.,  82  Gratt.  855;  foot-note  to  The  Bland 
and  Giles  County  Judffe  Case,  38  Gratt  445. 

In  Myers  y.  Trice,  86  Va.  837,  11  S.  E.  Rep.  428.  the 
court  said:  "Professor  Minor  says:  The  continu- 
ance of  a  cause  to  another  term  of  the  court,  is  a 
matter  peculiarly  within  the  discretion  of  the  court 
below,  and  the  United  States  courts  hold  it,  as  they 
hold  all  other  matters  of  discretion,  to  be  no  ground 
upon  which  error  can  be  Imputed.  ♦  ♦  *  In  Vir- 
flTinia  the  ill  exercise  of  the  discretion  may  be  a 
arround  of  error:  but  it  is  a  well  established  princi- 
ple, that  the  appellate  court  will  only  reyerse  a 
judgment  for  that  cause,  when  the  refusal  of  the 
continuance  is  plainly  erroneous;  and  so  in  other 
cases  of  discretion,  as  in  the  second  examination  of 
witnesses,  etc..  citinff  Brooks  y.  Wilcox.  11  Gratt  411; 
HetLHit'M  Case,  27  Gratt.  €27;  Fant  y.  Miller.  17  Gratt 
187;  Wriffht  y.  Rambo,  21  Gratt  158;  Harman  y. 
Howe.  27 Gratt.  676.    See  4  Min.  Inst,  pt  1st  p.  860. 

"The  principle  thus  deduced  from  the  authorities 
referred  to,  is  unquestionably  stated  with  accuracy 
by  the  learned  author,  but  it  does  not  quite  reach 
the  peculiar  circumstances  of  the  case  in  hand, 
which  rests  upon  the  ground  of  mistake.  The  prin- 
ciple applicable  in  the  present  case  Is  correctly  and 
clearly  stated  in  8  Am.  ft  Eng.  Enc.  Law.  p.  817, 
where  the  authorities  are  collected,  and  where  it  is 
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a.  Same— Absence  of  Material  Witness.!— As  a  ff^neral 
rule,  where  a  wltxiess  for  a  party  fails  to  appear  at 
the  time  appointed  for  the  trial,  if  sach  party  show 
that  a  subpoena  for  the  witness  has  been  returned 
executed,  or  if  not  so  returned,  was  delivered  to 
the  proper  officer  of  the  county  or  corporation  in 
which  the  witness  resides,  a  reasonable  time  before 
the  time  for  the  trial,  and  shall  swear  Chat  the 
witness  is  material,  and  that  he  cannot  safely  go 
to  trial  without  his  testimony,  a  continuance  ouffht 
to  be  granted,  if  there  be  reasonable  ground  to 
believe  that  the  attendance  of  the  witness  at  the 
next  term  can  be  secured:  especially  if  the  case 
has  not  been  before  continued  for  the  same  cause. 

3.  Same— To  Delay  Trials-Continuance  Sliould  Be  Re- 
fused.^—Where  the  circuniiitances  satisfy  the  court 
that  the  real  purpose  in  movinar  for  a  continuance 
is  to  delay  or  evade  a  trial  and  not  to  prepare  for 
it,  then  Chouffh  the  witnesses  have  been  Summoned, 
and  the  party  has  sworn  to  their  materiality,  and 
that  he  cannot  safely  go  to  trial  without  them,  the 
continuance  should  be  refused. 

At  the  April  term  1863  of  the  Circuit  court 
of  Bedford  county,  Wilson  C.  Hewitt  was  in- 
dicted for  an  assault  and  battery  committed 
in  f^ebruary,  1863,  upon  Rowland  D.  Buford. 

said:  'Wh^n  it  appears  in  the  profirress  of  a  trial 
that  a  cauke,  if  requited  to  proceed,' will  suffer  from 
the  honest  mistake  of  the  p&rty  or  his  counsel,  a 
continuance  should  be  granted.  But  the  mistaken 
advice  of  coudsel  not  to  prepare  for  trial  is  Insuffi- 
cient:' citing  Earnest  v.  Napier.  IS  Qa.  906:  Baririn 
V.  R\ggs,  40  111.  M:  Kelsey  v.  Berry,  40  111.  89.  And 
the  same  principle  was  recognized  by  this  court  in 
Hook  V.  Nanny,  4  H.  &  M.  157.  aind  note. 

"These  authorities  distinctly  announce  the  proposi* 
tion  that  a  motion  for  a  continuance  is  addressed  to 
the  sound  discretion  of  the  court,  in  view  of  all  the 
circumstances  of  thie  case;  and'  that  an  appellate 
court  will  review  and  reverse  the  action  of  an  Infe- 
rior court,  if,  in  the  exercise  of  its' discretion,  it  has 
harshly  or  unjustly  refused  a  continuance,  and 
especially  where  there  is  nothing  in  the  circum- 
stances to  warrant  the  concluision  that  the  real 
purpose  in  movinar  for  a  continuance  is  to  delay  or 
evade  a  trial,  and  not  to  prepare  for  it:" 

t5ame— Absence  of  Material  Witness.— The  principal 
case  was  cited  as  to  this  point  In  Walton  v.  Com.,  32' 
Gratt  850;  Carter  v.  Wharton,  82  Va.  2<J7;  Welch  v. 
Com..  90  Va.  321, 18  S.  E.  Rep.  278;  Phillips  v.  Com..  90 
Va.  403,  18  S.  E.  Rep.  841;  Davis  v.  Walker,  7  W.  Va. 
450. 

See  also,  in  accord,  Hifslnbotham  v.  Chamber- 
layne,  4  Munf.  547;  Deford  v.  Hayes,  6  Munf.  390:  B. 
A  O.  R.  Co.  V.  Wifhtman,  29  Gratt  43^,  and  foot-note. 

tSame— To  Delay  Trial -Continuance  Should  Be  Re- 
fused.—The  proposition  laid  down  in  the  third  head- 
note  was  approved  in  Harman  v.  Howe.  27  Gratt.  686; 
Early  v.  Com.,  86  Va.  92&,  U  S.  E.  Rep.  795:  Welch  v. 
Com.,  90  Va.  321. 18  S.  E.  Rep.  278;  Phillips  v.  Com..  90 
Va.  403.  18  S.  B.  Rep.  841;  Riddle  v.  McGiunis,  22  W. 
Va.  268. 

Upon  a  motion  for  a  continuance,  upon  the  ground 
of  the  absence  of  a  material  witness,  the  court,  if  it 
sees  cause  to,  suspect  that  the  party  is  mistaken,  or 
that  his  object  Is  delayed,  may  examine  him.  as  to 
what  he  expects  to  prove  by  the  absent  witness. 
Harris  v.  Harris,  2  Leiffh  584. 

See  srenerally,  monos^raphic  note  on  "Continu- 
ances" appended  to  Harman  v.  Howe,  27  Gratt.  676. 


This  indictment   wa&   made    upon   the  evi- 
dence   of   Rowland    D.    Buford,    a  witness 
palled  on. by  the   grand  jux^*     A  summons, 
was    thereupon   awarded^    returnable  to  the 
next  term  of  the  court,  but  on  the  next 

628  *day,  viz :  on  the  Ist  of  May,  on  the 
motion  of  the  attorney  for  the  com- 
monwealth, writs  of  capias  were  awarded 
ag-ainst  Hewitt  to  the  sheri£P  of  every  county 
and  the  sergeant  of  every  corporation  in 
the  state*  returnable  to  the  next  term. 

On  the  22d  of  September,  1863,  the  de- 
fendant was  arrested  by  the  sergeant  of  the 
corporation  of  Lynchburg  under  the  process 
sent  to  him ;  and  he  entered  into  a  recog- 
nizance with  surety  for  his  appearance  on 
the  first  day  of  the  next  term  of  the  Circuit 
court  of  Bedford. 

At  the  Aprilterm  of  the  court  for  1864 
Hewitt  appeared  by  cotfnsel,  and  an  issue 
was  macfe  upon  the  plea  of  *hi6t  guilty." 
And  the  case  coming  on  for  trial  on  the 
27th  of  April,  1864,  the  jury  found  him 
guilty,  and' assessed  upon  him  a  fine  of  two 
thousand  dollars ;  for  which  and  the  costs 
the  court  entei'ed  up  a  judgment. 

When  the  cause  was  called  for  trial  He- 
witt, by  his  counsel,  moved  the  court  for  a 
continuance,  on  the  ground  of  the  absence 
of  material  witnesses,  viz:  John  Downes 
and  John  Hurley ;  and  in  support  of  his 
motion  offered  his  own  affidavit.  This 
affidavit  was  full  as  to  the  materiality,  Ac, 
of  the  witnesses.  It  bore  date  the  23d  day 
of  April,  1864.  It  was,  a4mitted  that  a 
subpoena  had  been  regularly  issued  for 
these  witnesses,  and  had  been  served  on 
John  Downes  a  short  time  before  he  left 
this  state  for  Baltimore,  where  he  resides; 
and  as  to  John  Hurley,  returned  not  found. 
A  subpoena  for  Hurley  had  also  been  sent 
to  Richmond ;  and  was  returned  not  found. 
And  the  sergeant  added  after  the  return: 
''This  man  has  been  disciiarged  from  Castle 
Thunder,    and   don't   know    wtiere   he  has 

fone.     T.    U.    D.,    Serg»t.»'      Hurley   was 
nown  to  have   been    in   Richmond  a  short 
time   before  ,the  subpoena  was  sent  Ihere. 
He  had  resided  at  I^iberty   until  the  winter 
of     1863-4,    when     he    was     arrested 

629  *by  the  military  authorities   and  sent 
to  Cattle  Thunder  at' Richmond. 

It  was  also  admitted  that  Hewitt  was  in 
Liberty .  09  the  morning  of  the  .day  the 
motion  for  a,  continuance  was  made,  and 
that  he  left  in  the  cars  going  west;  and  the 
affidavit  bore  date  two  da3's  before  the  court 
commenced. 

The  court  refused  to  continue  the  cause, 
and  ruled  the  defendant  to  trial,  because 
the  court  was  of  opinion  that  the  defendant 
was  attempting  to  evade  a  trial  by  ab- 
senting himself  from  court,  so  as  to  prevent 
a  personal  examination  in  open  court,  on 
his  motion  for  a  continuance.  To  this 
opinion  of  the  court,  Hewitt  excepted ;  and 
obtained  a  writ  of  error  to  the  judgment. 

Mosby,  for  the  appellant,  and  The  Attor- 
ney General,,  for  the  commonwealth,  sub- 
mitted the  case. 
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MONCURE,  P.,  delivered  the  opinion  of 
the  court : 

A  motion  for  a  continuance  is  addressed 
to  the  sound  discretion  of  the  court,  under 
all  the  circumstances  of  the  case;  and 
though  an  appellate  court  will  supervise 
the  action  of  an  inferior  court  on  such  a 
motion,  it  will  not  reverse  a  judgment  on 
that  g-round,  unless  such  action  was  plainly 
erroneous.  As  a  general  rule,  where  a  wit- 
ness for  a  party  fails  to  appear  at  the  time 
appointed  for  the  trial,  if  such  party  show 
that  a  subpoena  for  the  witness  has  been 
returned  executed,  or,  if  not  so  returned, 
was  delivered  to  the  proper  officer  of  the 
county  or  corporation  in  which  the  witness 
resides,  a  reasonable  time  before  the  time 
for  the  trial,  and  shall  swear  that  the  wit- 
ness is  material,  and  that  he  cannot  safely 
go  to  trial  without  his  testimony,  a  contin- 
uance ought  to  be  granted.  1  Rob.  Pr.  old 
ed.  p.  250.  The  party  thus  shows,  prima 
facie,  that  he  is  not  ready  for  trial,  though 
he  has  used  due  diligence  to  be  so ;  and 

630  in  the  absence   of  anything  to  •show 
the  contrary,  the  court  ought  to  give 

him  credit  for  honesty  of  intention  and  to 
continue  the  case,  if  there  be  reasonable 
ground  to  believe  that  the  attendant  of  the 
witness  at  the  next  term  of  the  court  can 
be  secured,  especially  if  the  case  has  not 
t>een  before  continued  for  the  same  cause. 
But  circumstances  may  satisfy  the  court 
that  the  real  purpose  of  the  party  in  moving 
for  a  continuance  is  to  delay  or  evade  the 
trial,  and  not  to  prepare  for  it,  and  in  such 
case,  of  course,  the  motion  ought  to  be 
overruled. 

In  this  case  a  motion  for  a  continuance 
was  made  by  the  defendant  in  the  court 
below,  on  the  ground  of  the  absence  of  two 
material  witnesses,  Downes  and  Hurley ;  and 
he  exhibited,  in  support  of  the  motion,  his 
own  affidavit,  stating  in  due  form  the  ma- 
teriality of  the  witnesses,  and  that  he  could 
not  safely  go  to  trial  without  their  testi- 
mony. It  was  admitted  that  a  subpoena  had 
been  regularly  issued  for  said  witnesses 
(directed  no  doubt  to  the  sheriff  of  Bedford 
county,  in  which  the  prosecution  was  pend- 
ing, though  the  fact  is  not  so  stated  in  the 
record),  and  served  on  the  said  Downes  a 
short  time  before  he  left  the  state  for  Bal- 
timore, where  he  resided,  and  returned  ^'not 
found"  as  to  Hurley.  A  subpoena  for  Hur- 
ley had  been  sent  to  Richmond  and  returned 
"not  found,"  with  a  memorandum  made  by 
the  officer  at  the  foot  of  his  return  in  these 
words:  *'This  man  has  been  discharged 
from  Castle  Thunder,  and  don't  know  where 
he  has  gone.  T.  U.  D. ,  Sgt. ' '  Hurley  was 
known  to  have  been  in  Richmond  a  short 
time  before  the  subpoena  was  sent  there.  He 
had  resided  in  Liberty  (the  county  seat  of 
Bedford,  in  which  county  the  offence  was 
charged  to  have  been  committed)  till  the 
winter  of  1863-4,  when  he  was  arrested  by 
the  military  authorities  and  sent  to  Castle 
Tbnnder  at  Richmond.  It  was  also  admitted 
that  the  defendant  Hewitt  was  in  Liberty 
on  the  morning  of  the   day  on  which 

631  *the  motion   was   made,    and  that  he 


left  in  the  cars  going  we 
affidavit  bore  date  two  days  before  the  court 
commenced.  The  court  refused  to  continue 
the  case,  and  ruled  the  defendant  into  trial, 
* 'because,"  as  stated  in  the  bill  of  excep- 
tions, ''the  court  was  of  opinion  that  the 
defendant  was  attempting  to  evade  a  trial 
by  absenting  himself  from  court,  so  as  to 
prevent  a  personal  examination  in  open 
court,  on  his  motion  for  a  continuance." 
The  case  was  then  tried,  and  the  jury  found 
the  defendant  guilty  and  assessed  his  fine 
at  $2,000,  for  which  and  the  costs  of  the 
prosecution  the  court  rendered  judgment. 

The  offence  for  which  the  defendant  was 
tried  was  an  assault  and  battery  on  Rowland 
D.  Buford,  which  would  appear  from  the 
amount  of  the  fine  to  have  been  an  ag- 
gravated offence;  though  as  the  fine  may 
have  been,  and  probably  was,  assessed  in 
Confederate  currency,  we  cannot  well  esti- 
mate its  true  amount  in  good  mone3'.  The 
indictment  was  found  on  the  25th  of  April, 
1863,  and  though  found  on  the  testimony  of 
Buford  on  whom  the  offence  was  charged  to 
have  been  committed,  yet  it  appears  that 
he  was  not  a  voluntary  prosecutor,  but  was 
called  on  by  the  grand  jury  to  give  evidence. 
When  the  indictment  was  found,  a  summons 
was  awarded  to  answer  it,  returnable  to  the 
next  term.  But  on  a  succeeding  day  of  the 
same  term,  to  wit,  on  the  1st  of  May,  1863, 
on  the  motion  of  the  attorney  for  the  com- 
monwealth and  for  reasons  appearing  to 
the  court,  it  was  ordered  that  writs  of  capias 
be  awarded  against  the  defendant,  directed 
to  the  sheriff  of  every  county  and  sergeant 
of  every  corporation  in  the  state,  returnable 
to  the  next  term.  One  of  these  writs,  di- 
rected to  the  sergeant  of  the  city  of  Lynch- 
burg, was  executed  on  the  defendant  in  that 
city  on  the  22d  of  September,  1863,  when  he 

entered  into  a  recognizance  with  surety 
632     for  his  appearance  on  the  *first  day  of 

the  next  term  of  the  court,  which  was 
to  be  in  a  few  days  thereafter.  As  stated 
in  the  petition,  there  was  no  session  of  the 
court  at  the  time  fixed  for  that  term,  nor 
until  the  following  spring  term  in  1864,  to 
which  time  the  defendants'  recognizance 
stood  over  by  operation  of  law,  and  it  bound 
him  for  his  appearance  then  as  if  it  had 
been  taken  with  express  condition  therefor. 
Code,  ch.  161,  {  15.  Instead  of  making  his 
appearance  then,  in  discharge  of  his  recog- 
nizance, and  although  he  was  in  Liberty, 
the  county  seat  of  Bedford,  on  the  morning 
of  the  day  on  which  the  case  was  called  for 
trial,  yet  he  left  in  the  cars  going  west  on 
the  same  morning  (for  what  place  bound, 
or  on  what  business  does  not  appear),  leav- 
ing his  affidavit  aforesaid  to  be  used  as  the 
ground-work  of  a  motion  for  a  continuance. 
Under  these  circumstances  we  cannot  say 
that  the  court  was  not  warranted  in  the 
opinion,  *'that  the  defendant  was  attempt- 
ing to  evade  a  trial  by  absenting  himself 
from  court,  so  as  to  prevent  a  personal  ex- 
amination in  open  court  on  his  motion  for 
a  continuance."  And  certainly  we  cannot 
say  that  the  court  plainly  erred  in  refusing 
to  continue  the  case. 
Judgment  affirmed:  but  without  damages. 
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ACCOUNTS. 

1.  Though  a  cross-bill  sets  up  a  special 
charge  against  a  party,  if  upon  taking  the 
account  by  a  commissioner  this  item  is  not 
charged,  and  the  plaintiff  in  the  cross-bill 
does  not  except  to  the  report  for  the  failure 
to  make  the  charge,  it  will  be  considered  as 
abandoned  by  the  plaintiff. 

Penn's  adm'r  v.  Spencer  <Sf  als,,  85 

2.  On  a  bill  to  impeach  deeds  of  trust  for 
fraud,  though  the  deeds  are  sustained,  the 
plaintiff  is  entitled  to  an  account  of  the  fund. 

Idem,       85 

3.  How  trustee's  account  should  be  stated. 
See  Trusts  and  Trustees,  No.  2,  and 

Harvey's    adm'r,    &c.  v.    Steptoe's 
adm'r  &  als„  289 

4.  An  administration  account  settled  in  a 
cause  in  which  the  heirs  are  not  parties,  is 
not  even  /Wf»a/tf«>  evidence  as  against  the 
heirs. 

Robertson  <Sf  als,  v.  IVright  <Sf  als,,     534 

5.  The  mere  rendering  of  an  account  by 
one  party  to  another,  is  not  sufiQcient  to  make 
it  an  account  stated.  For  that  purpose  there 
must  be  either  an  actual  statement  and 
adjustment  of  the  account  by  the  parties  by 
going  over  the  items  together  and  striking  a 
balance,  or  an  admission  by  one  party  of  the 
correctness  of  the  balance  struck  by  the  other, 
or  some  other  evidence  to  show  that  the  party 
sought  to  be  charged  has,  by  his  language 
or  conduct,  admitted  the  correctness  of  the 
account.  Idem,        534 

6.  If  an  account  has  been  rendered  by  one 
party  to  another,  the  court  cannot  presume, 
in  the  absence  of  all  evidence  on  the  subject, 
that  the  party  who  received  it  has  acknowl- 
edged its  receipt  and  the  correctness  of  the 
account.  Idem,        534 

7.  For  the  mode  of  settling  an  agent's 
account.    See    Partnership,    No.     14,     and 

Robertson  6f  als.  v.  Read's  adtn'r  & 
als.,  544 

8.  When  claim,  though  probably  just 
originally,  lost  through  lapse  of  time.  See 
Laches  and  Lapse  of  Time,  No.  4,  and 

Idem,        544 

ACTIONS. 

1.  A  personal  representative  of  several 
remaindermen  dying  during  the  lifetime  of 
the  life-tenant,  takes  as  tenant  in  common 
with  the  surviving  remaindermen,  and  must 
be  joined  in  an  action  for  recovery  of  the 
property. 

Clarkson  &  als,  v.  Booth,  490 

2.  In  such  case  he  is  but  one  plaintiff, 
though  in  several  rights.  Idem,        490 


3.  If  the  stamp  law  of  another  state  only 
says  that  a  note  shall  be  unavailable  as  evi- 
dence unless  stamped,  it  may  be  sued  on  in 
this  state.     Contra  if  it  is  declared  void. 

Fant  iSf  als.  v.  Miller  &  Mayhew,        47 

4.  Though  plaintiff  in  an  action  takes  the 
benefit  of  the  act  for  the  relief  of  insolvent 
debtors,  and  surrenders  his  interest  in  the 
suit,  it  may  still  proceed  in  his  name. 

Peshine  v.  Shepperson,  472 

5.  If  a  tenant  is  sued  in  ejectment  for  the 
land  so  held  by  him,  his  landlord  is  entitled, 
under  the  act,  Code,  ch.  135,  §  5,  to  be  made 
a  party  defendant  to  defend  the  action. 

Mitchell,  dfc.  v.  Baratta  iSf  als,,  445 

Same  v.  Riviera  6f  als. ,  445 

6.  What  will  constitute  a  libel  and  sustain 
the  action.     See  Libel,  No.  2,  3,  4,  and 

Adams  v.  Lawson,  250 

7.  Negligence  is  the  gravamen  of  the  ac- 
tion for  injury  to  a  vessel  on  the  water. 

Union  Steamship  Company  v.   Not" 

tinghams,  115 

8.  When  public  officer  liable  for  his  own 
or  his  agent's  negligence.  See  Negligence, 
No.  1,  2,  3,  4,  5,  6,  7,  and 

Sawyers.  Corse,  230 

9.  How  far  municipal  corporations  liable 

for  negligence  of  their  officers. 

634         *See  Municipal  Corporations,  No.  5, 
6,  and  Idem,        230 

The    City    of  Richmond  v.   Long's 
adm'rs,  375 

10.  When  second  action  may  be  maintained 
on  an  official  bond.  See  Official  Bonds,  No. 
2,  and 

Sangster  6f  als.    v.    The  Common* 

wealth,  124 

11.  When  action  may  be  maintained  by  the 
principal  against  the  purchaser  of  goods  from 
his  agent.  See  Principal  and  Agent,  No.  4, 
and 

Peshine  v.  Shepperson,  472 

12.  Action  may  be  maintained  upon  the 
official  bond  of  the  sheriff  against  him  and 
his  sureties  for  taking  goods  of  A  under  an 
attachment  against  the  goods  of  B. 

Sangster  df  als.   v.    The   Common- 
wealth, 124 

ADMISSIONS. 


1.  See  Evidence,  No.  1,  2,  and 

Tabb's  curator  v.  Cabell  &  als., 

2.  See  Bigamy,  No.  3,  and 
Oneale's  Case, 


160 
582 
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Virginia  Reports,  Annotatbd. 


INDEX 


ADVERSARY  POSSESSION. 

1.  When  the  possession  of  a  life-tenant  and 
purchaser  from  her  is  not  adverse  to,  but  in 
subordination  to  the  rights  of  the  remainder- 
men. See  Parties  to  Actions  at  Common  Law^ 
No.  3,  and 

Clarkson  6f  als,  v.  Booth,  490 

AGENTS. 
See  Principal  and  Agent, 

ALEXANDRIA. 

See  Municipal  Corporations. 

AMENDMENTS. 

It  is  intended  to  commit  the  estate  of  David 
C  to  the  sergeant  of  L/,  but  by  a  clerical  mis- 
take the  name  is  written  Daniel.  After 
action  brought  by  the  sergeant  under  this 
committal  as  personal  representative  of 
David,  the  court,  on  his  motion,  corrects  the 
mistake  by  an  order  entered  nunc  pro  tunc. 
This  order  relates  back  to  the  first,  and  the 
estate  of  David  was  well  committed. 

Clarkson  6f  als,  v.  Booth,  490 

ANIMAIyS. 

The  killing  a  dog  is  not  an  indictable  of- 
fence. 

Davis*  Case,  617 

ANSWER. 

1.  The  rule  in  equity  practice  that  the  an- 
swer of  the  defendant,  upon  any  matter  stated 
in  the  bill  and  responsive  to  it,  is  evidence  in 
his  favor,  applies  where  a  material  disclosure 
is  called  for  by  the  bill  and  made  in  the  an- 
swer. 

Fant  V.  Miller  <Sf  Mayhew,  187 

2.  A  plaintiff  cannot  destroy  the  weight  of 
the  whole  answer  by  proving  that  the  defend- 
ant is  unworthy  of  credit,  nor  can  he  inci- 
dently  do  so  by  proving  that  the  answer  is 
false  in  one  respect  or  several  respects  ;  the 
only  effect  of  such  proof  being  to  destroy  the 
weight  of  the  answer  to  the  extent  to  which 
it  is  disproved  by  that  amount  of  evidence 
which  is  required  by  the  rule  in  chancery. 

Idem,        187 

3.  The  answer  of  a  defendant  to  a  pure  bill 
of  discovery,  when  used  on  a  trial  at  law,  is 
used  as  a  matter  of  evidence,  the  whole  of 
which  is  to  be  read  as  the  testimony  of  a  wit- 
ness, including  not  only  the  admissions 
against  the  interest  of  the  respondent,  but  all 
assertions  in  his  favor,  subject,  however,  to 
be  credited  or  discredited  in  whole  or  in  part, 
by  the  court  or  jury,  according  to  its  own 
intrinsic  weight,  or  its  relative  weight  in 
comparison  or  connection  with  the  other  evi- 
dence in  the  action  at  law.  Idem,        187 

4.  Where  a  plaintiff  goes  into  equity  for 
relief  on  the  ground  of  discovery,  the  court 
will  give  to  the  answer  of  the  defendant  the 
same  effect  that  would  be  given  to  it  in  a 
court  of  law  ;  except  that  the  plaintiff  cannot 
contradict  the  answer  by  other  evidence,  as 
he  would  thereby  prove  himself  out  of  court. 

Idem^       187 


5,  What  the  effect  of  an  answer  in  another 
cause  when  used  as  evidence.  See  Evidence^ 
No.  1,  2,  3,  4,  and 

Tabb's  curator  v.  Cabell  df  als,,  m 

APPELLrATE  COURT. 

1.  The  purchaser  of  infant's  land,  where 
the  sale  is  confirmed  and  a  conveyance,  aot 
having  been  made  a  party,  appeal  dismissed 
as  improvidently  awarded,  and  the  cause  sent 
back  for  further  proceedings. 

Londons  v.  Echols  &  als,,  15 

2.  How  an  appellate  court  may  pass  upon 
the  question  of  usury.     See  Usury,  No.  6,  and 

Brockenbrough^s  ex^ors  v.   Spindle's 
adm*rs,  21 

635  *3.  In  action  at  law  upon  a  note  exe- 

cuted in  a  foreign  state,  the  defendant 
moves  to  exclude  the  note  as  evidence,  be- 
cause by  the  law  of  the  state  where  it  was 
made  it  was  not  competent  evidence;  and  he 
offers  the  statute  of  that  state  in  evidence 
upon  that  motion,  which  is  rejected ;  the 
court  being  of  opinion  that  the  note  mifi^ht 
be  read  in  evidence,  notwithstanding  the 
provisions  of  the  statute.  If  the  court  gave 
the  correct  construction  to  the  statute,  the 
rejection  is  not  ground  for  reversing  the 
judgment,  though  it  were  held  that  it  was 
for  the  jury  to  construe  the  statute. 

Pant  &  als,  v.  Miller  &  Mayhew,      47 

4.  The  parties  obtaining  an  appeal  failing 
to  have  it  perfected  by  service  of  process 
upon  the  appellees,  or  publication  when  that 
is  proper,  the  court  will,  on  the  motion  of  an 
appellee  who  has  appeared,  make  a  rule 
upon  the  appellants  to  speed  the  cause;  and 
if  they  fail  to  perfect  the  appeal  in  the  time 
appointed,  or  show  good  cause  for  their 
failure,  the  appeal  will  be  dismissed. 

Michie  &  als,  v.   Michie*s  admW  6f 
als.,  109 

5.  When  judgment  will  not  be  reversed 
for  informality  in  entering  it.  See  Practice 
at  Common  Law,  No.  3,  and 

Sangster  &   als,   v.    The    Common- 
wealth, 124 

6.  When  appellate  court  will  not  reverse  a 
decree,  for  continuance  of  a  case  by  a  com- 
missioner, or  re-examination  of  a  witness  by 
the  court.  See  Practice  in  Chancery,  No.  6,8, 
and 

Pant  V.  Miller  &  Mayhew,  VSl 

7.  An  exception  to  a  deposition,  whether 
endorsed  on  it,  or  taken  and  entered  on  its 
face  in  the  process  of  taking  it,  or  written 
on  a  separate  paper  and  filed  in  the  cause 
(except  upon  the  ground  of  incompetency, 
in  which  case  no  exception  is  necessary), 
not  having  been  brought  to  the  notice  of  the 
court  below,  or  passed  upon  by  that  court, 
ought  to  be  considered  as  having  been 
waived,  and  cannot  be  noticed  by  the  ap- 
pellate court ;  and  a  general  judgment  or 
decree  of  the  court  below  against  the  party 
making  the  exception,  cannot  be  considered 
as  involving  a  decision  upon  the  exception. 

Fant  V.  Miller  &  Mayhew,  187 
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8.  Where  a  plaintiff  who  has  recovered  a 
judgmeot  which,  as  rendered,  is  clearly 
erroneous,  seeks  to  avoid  a  reversal  by  strik* 
ing^  out  a  part  of  the  judgement,  it  is  incum- 
bent on  him  to  satisfy  the  court  either  by 
materials  in  the  record  oi  by  fair  presump- 
tion, that  this  can  be  done  without  injustice 
to  the  defendant.  If  this  cannot  be  done, 
the  defendant  is  entitled  to  have  the  erro- 
neous judgment  reversed. 

The  Orange  and  Alexandria  Rail- 
road Company  v.  Fulvey^for  Cow- 
herd^ 366 

Same  v.  Cowherd^  366 

9.  Where  if  no  exception  to  the  opinion  of 
the  court  refusing*  new  trial,  this  court  can- 
not reverse.  See  Practice  at  Common  Law, 
No.  14,  and 

James  River  and  Kanawha  Company 
V.  Adams,  427 

10.  Parties  agree  to  dispense  with  a  trial 
by  jury,  and  refer  the  whole  matter  of  law 
and  fact  to  the  judgment  of  the  court,  under 
the  act.  Code,  ch.  162,  §  9,  p.  629 ;  and  all 
the  evidence  is  stated  on  the  record ;  though 
no  exception  is  taken  to  the  judgment  of  the 
court.     Hbi^d  : 

1st.  It  sufficiently  appearing  that  the 
evidence  was  intended  to  be  a  part  of  the 
record,  it  will  be  so  considered,  though 
there  was  no  exception. 

Mitchell,  &c.  v.  Baratta  &  als,,        445 

Same  v.  Riviera  6f  als. ,  445 

2d.  In  such  a  case  the  evidence,  and  not 
the  facts  proved,  should  be  stated. 

Idem,  445 
3d.  The  opinion  of  the  judge  who  de- 
cided the  case  should  not  Ite  reversed,  un- 
less it  is  plainly  erroneous,  especially  if 
the  evidence  or  a  part  of  it  be  oral ;  and 
especially  if  it  be  conflicting. 

Idem,        445 

11.  A  cause  is  tried  upon  the  general  issue, 
and  there  is  a  verdict  and  judgment  for  the 
plaintiff,  whilst  there  is  a  demurrer  to  one 
special  plea,  and  an  objection  to  the  admis- 
sion of  another,  not  acted  on  by  the  court.  If 
these  pleas  present  no  bar  to  the  action,  the 
failure  of  the  court  to  pass  upon  them  affords 
no  ground  for  reversing  the  judgment. 

Pe shine  v.  Shepperson,  472 

12.  In  a  prosecution  for  a  felony,  after  ver- 
dict and  judgment  the  appellate  court  will 
not  reverse  the  judgment  and  order  a  new 
trial  on  the  ground  that  the  verdict  is  con- 
trary to  the  evidence,  unless  it  is  plainly 
insufficient  for  a  conviction. 

Kates'  Case,  561 

Oneale^s  Case,  582 

13.  See  Continuance  of  a  Cause,  No.  1,  and 

HewitPs  Case,  627 

636        •ASSAULT  AND  BATTERY. 

When  on  an  indictment  for  robbery 
prisoner  may  be  convicted  of  assault  and 
battery.  See  Criminal  Jurisdiction  and  Pro- 
ceedings, No.  6,  and 

Hardy  &  Curry's  Case,  592 


ASSETS. 

1.  Where  a  grantor  in  a  deed  of  trust  to  se- 
cure debts,  which  conveys  real  and  personal 
estate,  dies  intestate  before  a  sale  of  the  trust 
subject,  the  quasi  equity  of  redemption  de- 
scends to  his  heirs,  and  the  surplus  proceeds 
of  the  real  estate,  after  the  trust  is  satisfied, 
is  applicable  ratably  to  the  payment  of  the 
debts  of  the  grantor  binding  the  heirs.  If  he 
by  will  directs  the  sale  of  his  real  estate  for 
payment  of  debts,  such  surplus  proceeds  are 
equitable  assets  to  be  distributed  among  all 
the  creditors. 

Harvey's  adm'r,   <5fc.    v.    Steptoe's 
adm'r  df  als,,  289 

2.  In  such  a  case  the  quasi  equity  of  re- 
demption in  the  personal  estate  embraced  in 
the  deed,  is  legal  assets.  Idem,        289 

3.  In  such  a  case  in  order  to  ascertain  how 
much  of  the  assets  in  the  hands  of  the  trustee 
and  administrator  is  equitable  and  how  much 
is  legal  assets,  the  debts  paid  by  him  as  trus- 
tee will  be  apportioned  ratably  between  the 
two  funds.  Idem,        289 

ASSIGNOR  AND  ASSIGNEE. 

1.  The  assignee  of  a  bond  transfers  it  for 
value,  without  assignment,  but  undertakes 
verbally  to  guarantee  it,  if  the  transferee 
calls  upon  him  to  do  so,  to  enable  him  to  dis- 
pose of  it.  The  transferee  disposes  of  it 
without  calling  for  the  guaranty.  The  as- 
signee is  no  longer  liable  on  his  promise  to 
guarantee. 

Fant  df  als,  v.  Fant,  who  sues,  6fc,,       11 

2.  See  Securities,  passim,  and 

Fant  V,  Miller  &  Mayhew,  187 

ATTACHMENTS. 

See  Sheriffs,  No.  1,   and 
Sangster  6f  als,   v.    The'   Common- 
wealth, 124 

BIGAMY. 

1.  A  marriage  contracted  in  Virginia  after 
the  secession  of  the  state  of  Virginia  and  be- 
fore the  re-establishment  of  the  government 
under  the  Alexandria  constitution,  is  not 
therefore  invalid.  Oneale's  Case,        582 

2.  On  a  trial  for  bigamy,  where  the  char^^e 
in  the  indictment  is  that  the  first  marriage 
took  place  in  another  state  or  country,  it  must 
be  proved  to  the  satisfaction  of  the  jury  that 
a  valid  marriage  had  taken  place  as  stated. 

Idem,        582 

3.  In  such  a  case  the  admissions  of  the 
prisoner  and  his  acts  are  competent  evidence 
to  prove  the  marriage,  without  producing  the 
record,  or  a  witness  present  at  the  marriage. 

Idem,        582 

4.  The  appellate  court  will  not  reverse  the 
judgment  of  the  court  below  overruling  a  mo- 
tion for  a  new  trial  on  the  ground  that  the 
verdict  is  contrary  to  the  evidence,  unless  it 
is  plainly  insufficient  to  warrant  the  verdict. 

Idem,        582 

BONDS. 

1.  The  transferer  of  a  bond  undertakes 
verbally  to   guarantee  it,  if   the  transferee 
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calls  upon  him  to  do  so,  to  enable  him  to  dis- 
pose of  it.  If  it  is  disposed  of  without  calling 
upon  the  transferrer,  his  oblig^ation  to  guar- 
antee is  at  an  end. 

Fant  &  als.  v.  Fani,  who  sues,  6fc.,        11 
2.  See  Official  Bonds. 

CASE  AGREED. 

1.  When  before  the  defendant  files  a  plea, 
the  parties  agree  a  case,  and  submit  it  to  the 
decision  of  the  court,  the  want  of  a  plea  or 
issue  is  cured  by  the  agreement. 

Sawyer  Y.  Corse,  230 

2.  When  there  is  a  declaration  and  no  plea, 
and  a  case  agreed  is  submitted  to  the  court 
for  its  decision,  the  plaintiff's  cause  of  action, 
as  set  forth  in  the  declaration,  is  submitted 
to  the  court  without  reference  to  any  particu% 
lar  form  of  defence;  and  the  defendant  is 
entitled  to  judgment,  if  the  facts  stated  afford 
him  a  defence  of  which  he  might  have  availed 
himself  under  any  form  of  pleading. 

Idem,       230 

3.  When  there  is  an  issue  in  a  cause,  and 
it  is  submitted  to  the  court  upon  a  case  agreed, 
the  decision  must  be  restricted  to  the  issue. 

Idetn,       230 

4.  A  case  agreed  is  a  substitute  for  a  spe- 

cial verdict,  and  is  subject  to  like 
637      *rules.    It  must  state  facts  and  not 

merely  the  evidence  of  facts ;  and  the 
court  cannot  infer  other  facts  from  those 
stated,  unless  they  result  as  a  legal  conclu- 
sion, or  unless  the  parties  agree  that  it  may 
be  done.  Idem,        230 

5.  Parties  agree  to  dispense  with  a  jury 
and  submit  the  whole  case  to  the  court,  and 
all  the  evidence  is  spread  upon  the  record. 
This  is  not  a  case  agreed. 

Mitchell,  &c.  v.  Baratia  &  als.,  445 

Same  v.  Riviera  df  als,,  445 

cx)IvI.ateral  securities. 

See  Securities. 

CONFESSIONS. 

A  person  committed  on  a  charge  of  larceny 
by  a  justice,  is  sent  in  charge  of  a  special 
constable  and  the  prosecutor  to  jail,  and  on 
his  way  this  constable  says  to  him,  "You  had 
as  well  tell  all  about  it."  After  they  had 
rode  about  a  mile  after  this  remark,  without 
any  other  remark  being  addressed  to  the 
prisoner,  he  voluntarily  says  to  the  prosecu- 
tor, "I  will  tell  you  all  about  it ;"  and  pro- 
ceeds to  tell  how  and  by  whom  the  breaking 
and  larceny  was  committed.  The  constable 
was  one  in  authority  over  him ;  and  the 
statement  is  not  admissible  in  evidence 
against  the  prisoner. 

Vaughan*s  Case,  576 

CONSTRUCTION  OF  STATUTES. 

1.  The  real  purpose  and  intention  of  the 
legislature  is  the  thing  to  be  ascertained  in 
the  construction  of  a  statute ;  and  to  effect 
this  the  general  meaning  of  the  words  may 
be  restricted. 

Orange  and  Alexandria  Railroad 
Company  v.  The  City  Council  of 
Alexandria,  176 


2.  Though  it  is  true  that  laws  conferring 
the  power  of  taxation  upon  municipal  corpo- 
rations are  to  be  construed  strictly,  it  is  also 
true  that  exemptions  from  taxation  are  to  be 
construed  strictly ;  and  where  the  power  has 
once  been  conferred,  it  is  not  to  be  crippled 
or  destroyed  by  strained  interpretations  of 
subsequent  laws.  Idem,       176 

CONTINUANCE  OF  A  CAUSE. 

1.  A  motion  for  a  continuance  is  addressed 
to  the  sound  discretion  of  the  court,  under 
all  the  circumstances  of  the  case ;  and  al- 
though an  appellate  court  will  supervise  the 
action  of  an  inferior  court  on  such  a  motion, 
it  will  not  reverse  a  judgment  on  that  ground 
unless  such  action  was  plainly  erroneous. 

Hewitt* s  Case,  627 

2.  As  a  general  rule,  where  a  witness  for 
a  party  fails  to  appear  at  the  time  appointed 
for  the  trial,  if  such  party  show  that  a  sub- 
poena for  the  witness  has  been  returned 
executed,  or  if  not  so  returned  was  delivered 
to  the  proper  officer  of  the  county  or  corpora- 
tion in  which  the  witness  resides,  a  reason- 
able time  before  the  time  of  the  trial,  and 
shall  swear  that  the  witness  is  material  and 
that  he  cannot  safely  go  to  trial  without  his 
testimony,  a  continuance  ought  to  be  granted, 
if  there  be  reasonable  ground  to  believe  that 
the  attendance  of  the  witness  at  the  next 
term  can  be  secured ;  especially  if  the  case 
has  not  been  continued  for  the  same  cause. 

Idem,       627 

3.  Where  the  circumstances  satisfy  the 
court  that  the  real  purpose  in  moving  for  a 
continuance  is  to  delay  or  evade  a  trial,  and 
not  to  prepare  for  it,  then  though  the  wit- 
nesses have  been  summoned,  and  the  party 
has  sworn  to  their  materiality,  and  that  he 
cannot  safely  go  to  trial  without  them,  the 
continuance  should  be  refused. 

Idem,       627 

CONVEYANCES  —Fraudulent. 

When  though  no  actual  fraud,  deed  will  be 
held  voluntary  and  void.  Sec  Executors 
and  Administrators,  No.  2,  and 

Harvey^s   admW,    &c.   v.    Steptoe*s 
admW  df  als.,  289 

COURTS. 

Sunday  being  dies  nonjuridicus,  is  not  one 
of  the  days  of  the  term  of  a  court. 

Michie  &  als.  v.  Michie*s  adm*r  & 
als.,  109 

COVENANTS. 

1.  In  the  agreement  between  a  canal  com- 
pany and  a  contractor  for  building  a  dam, 
the  company  is  to  furnish  the  cement  upon 
the  written  order  of  the  contractor;  but  "if 

from  any  cause  the  company  shall  not 
638      be  able  to  supply  *it  as  required,  they 

shall  not  be  responsible  for  any  dam- 
ages arising  to  the  contractor  from  the  want 
of  the  same."  It  is  not  a  "sufficient  excuse 
for  failing  to  furnish  the  cement  that  the 
company  had  not  sufficient  on  hand  to  supply 
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it  as  required.  It  was  their  duty  to  use  due 
and  reasonable  diligeoce  to  obtain  and  keep 
on  hand  a  sufficient  supply  for  that  purpose. 
Their  failure  to  do  so  is  a  breach  of  the 
covenant,  for  which  the  contractor  may 
recover  damages. 

James  River  and  Kanawha  Company 
V.  Adams,  427 

2.  The  agreement  for  the  construction  of  a 
lock  provides,  that  it  is  to  be  done  with  such 
changes  and  alterations  thereof  as  might 
thereafter  be  adopted  by  the  company ;  they 
paying  all  the  additional  expense  for  increase 
of  work  or  materials  caused  by  such  change 
or  alterations.  The  company  may  change 
the  location  and  materials  of  the  lock ;  and 
by  80  doing  they  incur  no  other  liability  than 
that  prescribed  in  the  contract  itself. 

Idem,        427 

3.  In  such  a  case,  notwithstanding  any 
modification,  change  or  alteration  in  the 
plan,  construction  or  material  used,  the  con- 
tractor continues  the  work,  and  his  work  is 
estimated  and  paid  for  according  to  the  terms 
of  the  contract,  the  contractor  is  not  entitled 
to  recover  for  any  such  work  done,  beyond 
the  estimates,  or  for  loss  of  time  or  conse- 
quence thereof,  unless  the  company  has  acted 
in  bad  faith.  idem,        427 

4.  The  company  is  only  liable  for  a  failure 
to  comply  with  its  covenant  after  its  execu- 
tion ;  but  the  contractor  may  show  that  it 
was  executed  prior  to  its  date.    Idem,        427 

5.  When  monthly  estimates  conclusive. 
See  note  to,  Idem,        441 

CRIMINAL  JURISDICTION  AND  PRO- 
CEEDINGS. 

1.  In  a  prosecution  for  a  felony,  after  a 
verdict  and  judgment,  the  appellate  court 
will  not  reverse  the  judgment  and  order  a 
new  trial  on  the  ground  that  the  verdict  is 
contrary  to  the  evidence,  unless  it  is  plainly 
insufficient  for  a  conviction. 

/Caies'  Case,  561 

2.  When  after  reversal  of  a  judgment 
against  a  prisoner  for  felony,  a  nolle  prosequi 
may  be  entered,  and  a  new  indictment  found. 
See  Larceny,  No.  2,  and 

Hughes*  Case,  565 

3.  To  a  count  in  an  indictment  for  house- 
breaking with  intent  to  steal  and  stealing 
therefrom,  there  may  be  added  a  count  for 
simple  larceny  of  the  same  goods;  and  on 
the  trial  the  jury  may  find  the  prisoner  guilty 
on  each  count,  and  fix  a  several  punishment 
for  each  offence.  Speers*  Case,        570 

4.  An  indictment  which  charges  a  break- 
ing into  the  house  of  h  with  intent  to  steal 
and  stealing  therefrom,  is  an  indictment  for 
house-breaking,  and  is  good. 

Vaughn^s  Case,  576 

5.  In  such  an  indictment  if  the  actual  lar- 
ceny is  properly  stated,  the  prisoner  may  be 
found  guilty  of  the  larceny,  though  acquitted 
of  the  house-breaking,  Idem,        576 

6.  An  indictment  for  robbery  charged  that 
the  prisoners  **did  make  an  assault*'  upon 
G,  and  one  gold  watch,  Ac,  from  the  person 
and  against  the  will  of  (x,  Ac,  "feloniously 


and  violently  did  steal,"  Ac.  The  jury 
acquitted  the  prisoners  of  the  felony  charged, 
but  found  them  guilty  of  **assault  and  bat- 
tery.'* On  motion  in  arrest  of  judgment, 
held  the  finding  valid  under  chapter  208,  §  27, 
of  the  Code. 

Hardy  and  Curry* s  Case,  292 

DAMAGES. 

1.  See  Trespass,  passim^  and 

Peshine  v.  Shepperson,  AtJ2 

2.  Goods  improperly  taken  under  an  attach- 
ment, owner  entitled  to  recover  value  at  the 
time  they  were  taken. 

Sangster  6f  als»  v.    The  Common' 

wealth,  124 

3.  Upon  a  contract  to  deliver  stock,  the 
damages  for  the  failure  to  deliver  it  is  the 
value  of  the  stock  at  the  time  it  ought  to  be 
delivered. 

The  Orange  and  Alexandria  Rail- 
road Company  v.  Fulvey,for  Cow- 
herd, 366 

Same  v.  Cowherd,  396 

DECEIT. 

If  there  be  usury  in  the  transfer  of  a  bond, 
and  the  assignee  with  the  knowledge  of  the 
usury,  transfers  the  bond  without  assign- 
ment, he  is  thereby  guilty  of  a  deceit,  and 
the  right  of  action  arises  on  the  transfer ; 
and  the  statute  of  limitations  will  beq^in  to 
run  from  that  time. 

Fant  &  als,  v.  Fant,  who  sues,  &c, ,  11 

639  •DEPOSITIONS. 

1.  A  witness  ought  not  to  write  his 
deposition  or  his  answer  beforehand;  nor 
ought  they  to  be  written  for  him  beforehand 
by  counsel  or  any  other  person ;  but  he  ought 
to  answer  the  questions  orally  or  from  mem- 
ory, as  they  are  propounded  to  him. 

Fant  V.  Miller  df  Mayhew,  187 

2.  Parties  or  their  counsel  may  orally  or  by 
writing,  'previous  to  the  examination  of  a 
witness,  direct  his  attention  to  the  facts  in 
regard- to  which  he  is  intended  to  be  examined: 
and  he  may  refresh  his  memory  in  regard  to 
such  facts,  by  examining  books  or  papers, 
and  make  memoranda  from  them  or  otherwise, 
especially  of  dates  and  amounts,  and  use  such 
memoranda  for  the  purpose  of  refreshing  his. 
memory,  at  the  time  of  giving  his  evidence. 

Idem,        187 

3.  A  party  has  a  right  to  be  personally 
present  when  depositions  are  taken  by  his 
adversary,  and  a  notice  which  does  not  afTord 
him  an  opportunity  to  be  present  is  insuffi- 
cient; and  his  exception  to  the  deposition 
on  that  ground  ought  to  be  sustained. 

Idem,        187 

4.  If  a  party  gives  notice  of  the  taking  of 
several  depositions  at  different  places  on  the 
same  day,  so  that  the  opposing  party  cannot 
be  present  to  cross-examine  all  the  witnesses, 
he  may  select  which  examination  he  will 
attend,  and  the  other  depositions  will  be 
suppressed.  Idem,        187 
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5.  An  exception  to  a  deposition,  whether 
endorsed  on  it,  or  taken  and  entered  on  its 
face  in  the  process  of  taking-  it,  or  written 
on  a  separate  paper  and  filed  in  the  cause 
(except  upon  the  ground  of  incompetency,  in 
which  case  no  exception  is  necessary),  not 
having  been  brought  to  the  notice  of  the 
court  below,  or  passed  upon  by  the  court, 
ought  to  be  considered  as  waived,  and  cannot 
be  noticed  by  the  appellate  court ;  and  a 
general  judgment  or  decree  of  the  court 
below  against  the  party  making  the  excep- 
tion, cannot  be  considered  as  involving  a 
decision  upon  the  exception.        Idem^        187 

6.  If  depositions  are  read  on  a  trial  with- 
out objection,  or  if  objection  is  made,  without 
an  exception  taken  to  their  admission,  upon 
another  trial  of  the  cause,  they  will  not  be 
excluded  for  the  failure  to  prove  notice  to 
take  them,  unless  the  party  objecting  has 
given  notice  to  the  other  party  of  his  inten- 
tion to  object  to  them,  in  time  to  enable  the 
party  offering  them  to  take  th^m  again,  and 
the  witnesses  are  alive  at  the  time  of  such 
tiotice.  Peshine  v.  Shepperson,        All 

DEVISEES. 

Devisees  how  far  liable  to  creditors  of  J 
for  debts  of  their  testator  paid  by  J.  See 
Executors  and  Administrators^  No.  4,  and 

Harvey's  adm'r,    &c.    v.    Steptoe*s 
adnt'r  6f  als„  298 

EJECTMENT. 

1.  If  a  tenant  is  sued  in  ejectment  for  the 
land  so  held  by  him,  his  landlord  is  entitled, 
under  the  act,  Code,  ch.  135,  §  5,  to  be  made 
a  defendant  to  defend  the  action. 

Mitchell^  <5fc.  v.  Baratta  <Sf  als.,        445 

Same  v.  Riviera  &  als,^  445 

2.  If  a  plaintiff  in  ejectment  would  have 
been  entitled  at  the  time  the  Code  of  1849 
went  into  effect,  and  at  the  time  of. the 
institution  of  his  suit,  to  recover  in  a  writ  of 
right,  he  is  entitled  to  recover  in  the  present 
action  of  ejectment,  under  the  provisions  of 
the  Code,  ch.  135,  §^  2  and  38,  and  ch.  149,  g 
19.  Idem,        445 

3.  A  case  of  comparison  of  titles  in  eject- 
ment. Idem,        445 

EQUITABLE  JURISDICTION  AND 

RELIEF. 

<  1.  On  a  bill  to  impeach  deeds  of  trust  for 
fraud,  though  the  deeds  are  sustained,  the 
plaintiff  is  entitled  to  an  account  of  the  fund. 

Penn^s  adm'r  v.  Spencer  df  als,,  85 

2.  When  heirs  will  be  bound  by  a  decree, 
made  in  a  cause  in  which  the  suit  was  brought 
in  t he  name  of  their  ancestor,  after  his  death . 
See  Practice  in  Chancery,  No.  4,  and 

Doggett  cSt"  als.  v.  Helm  df  als,,  % 

3.  If  upon  the  death  of  a  life-tenant  of 
slaves,  the  executor  declines  or  neglects  to 
recover  the  slaves,  and  sell  them  for  division, 
as  the  will  authorizes  him  to  do,  the  remain- 
dermen may  sue  in  equity  to  recover  and 
divide  them  among  the  parties  entitled. 

Tabb's  curator  V.  Cabell  &  als.,  160 


4.  When   a    creditor  for   necessaries  for^ 
nished  a  ward  may  proceed  in  equity  upon 
the    official    bond    of    the    guardian, 
640      *against  him  and  his  sureties,  for  satis- 
faction of   his  claim.     See  Guardian 
and  IVard,  No.  4,  5,  and 

Barnum  &  als.  v.  FrosVs  adm*r  & 


als.. 


ESTOPPEL. 


398 


1.  When  heirs  will  be  bound  by  a  decree, 
though  suit  brought  in  the  name  of  their  an- 
cestor after  his  death.  See  Practice  in  Chan- 
cery,  No.  4,  and 

Doggett  &  als.  v.  Helm  df  als,,  96 

2.  In  a  suit  against  parties  claiming  under 
C,  plaintiffs  rely  on  statements  in  the  an- 
swer of  C  in  another  cause.  The  parties 
claiming  under  C  are  not  estopped  by  these 
statements  ;  but  they  have  only  the  effect  of 
admissions  or  declarations,  not  made  in  the 
pleadings  in  the  cause,  and  their  weight  is  to 
be  ascertained  by  the  circumstances  con- 
nected with  them. 

Tabb's  curator  v.  Cabell  &  als.,  160 

3.  In  such  a  case  the  parties  claiming  un- 
der C  are  not  concluded  by  the  admissions  of 
Cof  the  legal  rights  of  the  plaintiff  in  the 
subject  of  controversy.  Idem,       160 

4.  Though  there  is  no  replication  to  an  an- 
swer, yet  the  averment  of  a  fact  of  which 
the  defendant  could  have  no  personal  knowl- 
edge, will  not  be  held  conclusive  of  it. 

Idem,       160 

5.  When  partner  will  be  concluded  by  a 
settlement.     See  Partnership,  No.  8,  and 

Foster's  curatory.  Rison  6f  als.,  ,     321 

6.  The  record  of  the  County  court  states 
that  F,  a  sheriff,  who  had  been  required  to 
give  a  new  bond,  "this  day  appeared  in  court 
and  executed  and  acknowledged  such  new 
bond,  and  the  securities  thereto  being  consid- 
ered sufficient  by  the  court,  the  same  is  or- 
dered to  be  certiiied."  In  the  absence  of 
fraud,  this  record  is  conclusive  that  the  bond 
was  properly  executed ;  and  evidence  will 
not  be  admitted  to  contradict  it. 

Vaughn  &    als.    v.     The  Common- 
wealth, 386 
To  the  same  effect  is 

Calwell  V.  The  Same,  391 

7.  Upon  issue  on  the  plea  of  non  est  factum, 
by  C,  one  of  the  parties  to  such  bond,  proof 
that  his  name  is  not  in  his  handwriting,  bat 
in  that  of  H,  another  party  ;  that  C  was  not 
at  the  courthouse  the  day  the  bond  was  taken, 
but  was  at  his  home  ten  miles  off ;  that  on 
the  day  before  the  bond  was  taken  he  asked 
H  who  would  sign  it,  and  being  told  that  D, 
with  others,  would  sign  it,  he  told  H  if  D 
signed  it  H  might  sign  it  for  him.  but  D  did 
not  sign  it,  is  not  sufficient  to  outweigh  the 
record  and  sustain  the  defence. 

Idem,       391 

EVIDENCE. 

1.  In  a  suit  against  parties  claiming  under 
C,  plaintiffs  rely  on  statements  in  the  answer 
of  C  in  another  case.     The  parties  claiming 
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tinder  C  are  not  estopped  by  these  statements ; 
but  they  have  only  the  effect  of  admissions 
and  declarations  not  made  in  the  pleadings 
in  the  cause,  and  their  weig-ht  is  to  be  ascer- 
tained by  the  circumstances  connected  with 
them. 

Tabb's  curator  y,  Cabell  6f  a  Is,  t  160 

2.  In  such  a  case  the  parties  claiming  un- 
der C  are  not  concluded  by  the  admissions  of 
C  of  the  legal  rights  of  the  plaintiffs  in  the 
subject  in  controversy.  Idem^        160 

3.  Though  there  is  no  replication  to  an  an- 
swer, yet  the  averment  of  a  fact  of  which  the 
defendant  could  have  no  personal  knowledge, 
will  not  be  held  conclusive  of  it. 

Idem^        160 

4.  C,  under  whom  defendant  claims,  hav- 
ing stated  in  her  answer  in  another  case, 
that  a  certain  arrangement  was  made  by  the 
consent  of  the  parties  interested,  the  defend- 
ant must  be  bound  by  this  admission,  unless 
he  can  clearly  establish  that  it  was  made 
under  a  mistake.  Idem^        160 

5.  For  the  effect  of  an  answer  as  evidence 
and  how  far  it  may  be  discredited,  see  An- 
swer^ No.  1,  2,  3,  4,  and 

Fant  V.  Miller  <Sf  Mayhew,  187 

6.  How  witness  should  give  his  testimony. 
See  Witnesses^  No.  3,  4,  and        Idem^        187 

7.  When  exceptions  to  depositions  consid- 
ered as  waived.     See  Depositions^  No.  5,  and 

Idetn^       187 

8.  When  exceptions  to  testimony  too  broad, 
may  be  overruled.  Idetn,        187 

9.  In  an  action  for  libel  the  plaintiff  may 
introduce  evidence  in  chief  of  his  general 
good  character,  before  the  defendant  has  in- 
troduced any  evidence. 

Adams  v.  Lawson^  250 

11.  When  an  administration  account  not 
evidence  against  the  heirs.  See  Executors 
and  Adfkinistrators^  No.  13,  and 

Robertson    df  als.    v.     IVri^ht    & 
als.  534 

12.  What  necessary  to  constitute  an 
641      ♦account  stated  or  rendered.     See  Ac- 
counts, No.  5, 6,  and  Idem,        534 

13.  What  evidence  admissible  to  show  the 
damages  sustained  in  trespass  quare  clausum 
/regit.    See  Trespass,  passim,  and 

Pe shine  v.  Shepperson,  472 

14.  When  confessions  of  prisoner  not  ad- 
missible in  evidence  against  him.  See  Con- 
fessions, No.  1,  and 

Vaughan*s  Case,  576 

15.  When  in  prosecution  for  bigamy  ad- 
missions of  the  prisoner  evidence.  See  Big- 
««>,  No.  3,  and 

Oneale^s  Case,  582 

EXCEPTIONS—  To  Depositions. 

1.  When  party  may  except  for  insulSicient 
notice  of  taking  depositions.  See  Deposi- 
tions, No.  3,  4,  and 

Fant  V.  Miller  &  Mayhew,  187 

2.  When  exception  to  depositions  will  be 
considered  as  waived.  See  Appellate  Court, 
No.  6,  and  Idem,        187 


3.  An  exception  by  a  party  to  the  reading 
of  any  and  all  letters  from  third  persons  to 
the  other  party,  filed  in  the  cause,  as  res 
inter  alios  gesta,  except  such  as  the  exceptor 
made  evidence  by  reading  them  himself, 
some  of  which  letters  are  competent  evidence 
for  some  purposes,  is  too  broad,  and  may  be 
properly  overruled  on  that  ground.  The  ex- 
ception should  specify  the  letters  or  parts  of 
letters  intended  to  be  excepted  to. 

Idem,        187 

EXECUTORS  AND  ADMINISTRATORS. 

S  by  his  will  gives  certain  personal  prop- 
erty to  his  son  J,  out  of  which  he  directs  J 
to  pay  his  debts,  and  gives  him  the  re- 
mainder. J  conveys  his  whole  estate,  real 
and  personal,  to  T,  in  trust  to  pay  specific 
debts,  some  of  which  are  his  own  and  others 
are  debts  of  S.  He  dies  in  1828,  and  by  his 
will  authorizes  his  executors  to  sell  his  whole 
estate  for  payment  of  debts.  T  qualifies  as 
administrator  c.  t.  a.  Afterwards  T  as 
trustee  sells  the  whole  estate,  and  after  sell- 
ing enough  to  pay  the  debts  provided  for  in 
the  deed,  he  allows  an  agent  of  the  widow  of 
J  to  buy  eight  slaves  at  a  price  far  below 
what  they  would  have  brought  if  there  had 
been  fair  competition.    Held  : 

1.  By  accepting  the  legacy  J  was  not 
bound  to  pay  the  debts  of  S  beyond  the 
value  of  the  property  given  him. 

Harvey^ s    adm*r,    &c.    v.  Steptoe^s 
adm'r&als.,  289 

2.  There  being  no  actual  fraud  in  the 
execution  of  the  deed,  it  is  nevertheless 
voluntary  and  void  to  the  extent  of  the 
debts  of  S  secured  by  it,  as  against  the 
creditors  of  J  not  secured  by  it. 

Idem,       289 

3.  But  though  the  deed  is  void  as  to 
creditors,  it  is  valid  as  between  the  parties, 
and  T  is  not  responsible  for  the  debts  of  S 
secured  by  the  deed,  which  he  paid,  either 
as  trustee  or  administrator.      Idem,       289 

4.  The  devisees  and  legatees  of  S  are 
responsible  to  the  creditors  of  J  for  the 
amount  of  debts  of  S  paid  out  of  J's  trust 
fund,  to  the  extent  of  the  value  of  the  prop- 
erty received  by  such  devisee  or  legatee. 

Idem,        289 

5.  T  being  trustee  and  administrator 
when  he  sold  the  trust  property  after  the 
death  of  J,  it  was  his  duty  to  pay  to  him- 
self, as  trustee  under  the  will,  so  much  of 
the  surplus  money  remaining  after  pay- 
ment of  the  debts  secured  by  the  deed,  as 
arose  from  real  estate,  and  to  himself  as 
administrator,  so  much  of  said  surplus 
as  arose  from  the  sale  of  the  personal  es- 
tate or  the  collection  of  debts ;  and  there 
was  no  need  of  any  election  on  his  part  to 
fix  the  liabilities  of  his  sureties  as  admin- 
istrator. This  is  not  like  the  executor  of 
two  estates  or  of  executor  and  guardian. 

Idem,        289 

6.  If  the  fund  was  not  by  intendment  of 
law  transferred  upon  the  close  of  the  trust, 
from  himself  as  trustee  to  himself  as  ad- 
ministrator, he  and  his  sureties  would  still 
be  liable  for  a  devastavit  for  his  failure  to 
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account  as  administrator  for  the  money  so 
due  from  himself.  Idem^        289 

7.  The  liability  of  his  sureties  does  not 
extend  merely  to  the  balance  of  the  per- 
sonal fund  actually  in  his  hands  as  trustee, 
but  extends  to  the  whole  amount  of  that 
fund  for  which  he  is  liable,  upon  a  proper 
settlement  of  his  accounts,  including^  what 
he  may  have  wasted  as  trustee. 

Idem^        289 

8.  It  was  the  duty  of  T  to  be  present  at 
the  sale,  and  to  superintend  and  control  it ; 
and  if  the  sale  was  so  conducted  as  to  pre- 
vent fair  competition,  whether  cog^nizant 
of  the  circumstances  or  not,  he  is  bound  to 
make  good  the  loss,  and  should  be  charged, 

in  the^settlement  of  his  account,  with 
642         *the  fair  value  of  the  slaves  sold  to 
the  widow,  and  interest  upon  it,  just 
as  if  the  money  had  been  received. 

Idem^        289 

9.  The  widow,  though  not  present  at  the 
sale,  must  beibound  by  the  act  of  her  agent, 
and  having  accepted  the  benefit  of  the  pur- 
chase, she  is  liable  to  the  extent  of  the  loss, 
to  indemnify  T  and  his  sureties. 

Idem^        289 

10.  In  a  bill  by  a  creditor  against  a 
trustee  and  executor  of  his  debtor  to  have 
payment  of  his  debt,  and  charging  deed 
fraudulent,  and  voluntary  in  part,  court 
makes  a  decree  directing  a  commissioner, 
among  other  things,  to  take  an  account  of 
debts  of  testator.  The  statute  of  limita- 
tions ceased  to  run  against  creditors  from 
the  date  of  that  decree.  Idem^        289 

11.  A  personal  representative  of  several 
remaindermen  dying  during  the  lifetime 
of  the  life-tenant,  takes  as  tenant  in  com- 
mon with  the  surviving  remaindermen, 
and  must  be  joined  in  an  action  for  recov- 
ery of  the  property. 

Clarkson  <Sf  als,  v.  Booth ,  490 

12.  In  such  case  he  is  but  one  plaintiff, 
though  in  several  rights.         Idem^        490 

13.  It  is  intended  to  commit  the  estate  of 
David  C  to  the  sergeant  of  Lr,  but  by  a 
clerical  mistake  the  name  is  written  Daniel. 
After  action  brought  by  the  sergeant 
under  this  committal,  as  representative  of 
David,  the  court,  on  his  motion,  corrects 
the  mistake  by  an  order  entered  nunc  pro 
tunc.  This  order  relates  back  to  the  first, 
and  the  estate  of  David  was  well  committed. 

Idem,        490 

14.  An  administration  account  settled  in 
a  cause  in  which  the  heirs  were  not  parties, 
is  not  prima  facie  evidence  against  the 
heirs. 

Robertson  6f  als.  v.  Wright  ^  als,,     534 

FOREIGN  LAWS. 

1.  A  plea  of  usury  of  a  foreign  state  must 
state  what  the  law  of  usury  is  in  that  state. 

Fant  &  als,  v.  Miller  &  Mayhew,        47 

2.  QUiERE  :  Whether  on  a  trial  at  law  the 
construction  and  effect  of  the  law  of  a  foreign 
state  are  to  be  determined  by  the  jury  or  by 

he  court.  Idem^        47 


3.  If  the  law  of  the  state  where  a  note  it 
made,  declares  that  it  shall  be  void  unless  it  ii 
stamped,  it  is  void  everywhere,  and  an  action 
cannot  be  maintained  upon  it  in  another 
state.  Idem^      47 

4.  If  in  such  a  case  the  law  only  declares 
that  the  note  shall  not  be  available  as  eyi- 
dence,  an  action  may  be  maintained  upon  it 
in  another  state.  The  Maryland  act  is  of 
this  kind.  Idem,       Kl 

5.  For  the  usury  law  of  Maryland,  see 
Usury ^  No.  8,  9,  and  Idem,       47 

FRAUD. 

See  Principal  and  Agent,  No.  2,  4,  and 

Harvey* s    adrn'r^    &c.  v.    Steptoe*s 
adm'r  &  als,,  289 

Peshine  v.  Skepperson,  472 

GUARANTY. 

The  assignee  of  a  bond  transfers  it  for 
value,  without  assignment,  but  undertakes 
verbally  to  guarantee  it,  if  the  transferee 
calls  upon  him  to  do  so,  to  enable  him  to  dis- 
pose of  it.  The  transferee  disposes  of  it 
without  calling  for  the  guaranty.  The  as- 
signee is  no  longer  liable  on  his  promise  to 
guarantee. 

Fant  6f  als,  v.  Fant,  who  sues,  dfc,^      11 

GUARDIAN  AND  WARD. 

1.  A  guardian  is  not  personally  responsible 
for  the  support  and  education  of  his  ward 
unless  he  consents  to  become  bound  for  him. 

Bamum  &  als,  v.  Frost* s  adm*r  & 
als,,  396 

2.  A  guardian  placing  his  ward  with  a 
third  person,  to  be  supported  and  educated, 
though  he  may  undertake  to  pay  the  ward's 
expenses,  does  not  thereby  relieve  the  ward's 
estate;  but  the  person  with  whom  the  ward 
has  been  placed  may  proceed  in  equity  to  sub- 
ject the  profits  of  the  ward's  estate  to  the 
payment  of  her  expenses.  Idem,       398 

3.  Bonds  executed  by  the  guardian,  as 
guardian,  showing  on  their  face  that  they 
are  given  for  the  ward's  expenses,  and 
which,  at  the  time,  he  promises  to  pay  out  of 
the  profits  of  the  ward's  estate  as  soon  as  he 
can  collect  them,  will  not  relieve  the  ward's 
estate  from  liability  for  these  expenses. 

Idem,       398 

4.  If  the  condition  of  the  guardian's  bond 

is  as  prescribed  by  the  statute,  and  the 
643      guardian     wastes  the  profits  of  *the 

ward's  estate,  a  creditor  for  the  sup- 
port of  the  ward,  though  she  has  taken  the 
bonds  of  the  guardian  for  the  same,  not 
thereby  intending  to  release  the  ward's 
estate,  may  proceed  in  equity  against  the 
guardian  and  his  sureties,  and  subject  them 
to  the  payment  of  the  amount  due  her. 

Idem,       398 

5.  The  condition  of  the  guardian's  bond  is 
to  pay  and  deliver  to  the  ward  her  estate, 
when  thereto  required  by  the  justices.  A 
creditor  for  necessaries  furnished  to  the 
ward,  may  be  substituted  to  the  rights  of 
the  ward  upon  the  bond,  against  the  guard- 
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ian  and  his  snreties,  for  the  payment  of  her 
debt.  Idem,        398 

HEIRS. 

1.  When  heirs  will  be  bonnd  by  a  decree 
dismissing'  a  bill  in  a  suit  brought  in  the 
name  of  their  ancestor  with  others  claiming 
in  the  same  right  after  his  death.  See  Prtu- 
Hce  in  Chancery,  No.  4,  and 

Doggeti  df  aU,  v.  Helm  6f  als.,  96 

2.  An  administration  account  settled  in  a 
cause  in  which  the  heirs  are  not  parties,  is 
not  prima  fade  evidence  against  the  heirs. 

Robertson  df  als.  v.  IVrJghi  6f  als.,    534 

HUSBAND  AND  WIFE. 

1.  A  full  settlement  made  upon  the  wife  of 
an  insolvent  man,  though  a  partial  provision 
previously  made  for  her  by  her  father's  will. 

Penn*s  adm*rs  v.  Spencer  6f  als»,  85 

2.  A  married  woman  may  engage  in  trade 
on  her  separate  account,  and  enter  into  part- 
nership for  that  purpose,  by  the  consent  of 
her  husband  ;  and  she  will  be  entitled  to  the 
profits  of  the  trade  against  her  husband,  even 
though  his  agreement  be  merely  voluntary ; 
and  against  his  creditors,  at  least  to  some 
extent,  if  the  agreement  be  founded  on  val- 
uable consideration  paid  by  or  for  the  wife. 

Penn  6f  als,  v.  Whitehead  df  als.,       503 

3.  A  married  woman  having  a  separate 
estate,  may  engage  in  trade  with  the  consent 
of  her  husband,  and  may  to  the  extent  of  her 
power  over  it,  subject  her  estate  to  the  pay- 
ment of  the  debts ;  and  she  will  be  entitled 
to  the  profits  of  the  trade  as  against  her  hus- 
band and  his  creditors,  to  the  extent,  at  least, 
to  which  such  profits  may  not  be  due  to  the 
labor,  skill,  capital  or  credit  furnished  by 
her  husband.  Idem,       503 

4.  Where  the  husband  furnishes  all  or  a 
portion  of  the  labor  and  skill,  or  a  portion  of 
the  capital  and  credit,  used  in  carrying  on 
the  business,  the  wife  will  be  entitled  even 
agfainst  his  creditors,  to  such  portion  of  the 
profits  as  will  compensate  her  for  what  she 
has  contributed  to  the  business  either  in  the 
shape  of  capital  or  credit.  To  the  extent  to 
which  a  just  apportionment  can,  it  will  be 
made.  Idem,        503 

5.  If  the  power  to  dispose  of  or  charge  the 
wife's  separate  estate  is  not  denied  either 
expressly  or  by  implication,  she  has  the 
power  as  an  incident  to  her  separate  estate. 

Idem,        503 

6.  Property  is  conveyed  to  a  trustee,  on  a 
consideration  flowing  from  the  wife,  for  her 
separate  use  for  life,  to  remain  in  her  posses- 
sion for  the  support  of  herself  and  her  issue 
and  family,  and  for  no  other  purpose ;  and 
with  power  to  dispose  of  it  by  will  among 
her  family.  She  has  the  power  to  charge 
her  life  estate  with  the  payment  of  the  debts 
of  the  business  in  which  she  is  ensfaged. 

Idem,        503 

7.  In  such  a  case  the  wife  is  entitled  to 
have  the  debts  of  the  business  paid  out  of 
the  assets,  in  exoneration  of  her  separate 
life  estate.  Idem,        503 

8.  A  wife  being  without  any  adequate 
means  of  support  for  herself  and  family,  and 
her  husband  being  insolvent,  she,  with  his 


consent,  and  for  the  purpose  of  obtaining  a 
support,  engaged  in  a  mercantile  business 
for  her  separate  use,  by  the  aid  of  her  friends 
in  loaning  her  money  or  selling  her  goods 
on  the  cr^it  of  the  business.  Her  stock  in 
trade  will  be  liable  for  the  payment  of  her 
debts  thus  contracted  ;  and  so  liable  in  pref- 
erence to  the  proper  debts  of  her  husband, 
even  though  the  necessary  labor  and  skill 
employed  in  conducting  the  business,  was 
furnished  by  him  and  his  minor  sons. 

Idem,        503 

9.  In  such  a  case  any  claim  which  the  hus- 
band may  have  for  the  services  of  himself 
and  his  minor  sons,  will  be  subordinate  to 
the  claims  of  the  creditors  of  the  concern,  to 
priority  of  payment  out  of  the  assets. 

Idem,        503 

10.  A  business  in  which  the   wife  is  en- 
gaged, with    the  consent   of  her  hus- 

644  band,  *is  carried  on  by  the  labor  and 
skill  of  her  husband  and  his  minor  sons ; 
and  he  is  indebted  and  insolvent.  The  profits 
of  the  business,  after  paying  off  its  debts  and 
expenses,  are  liable  to  the  creditors  of  the 
husband.  Idem,        503 

11.  The  expenses  of  the  support  of  the  hus- 
band and  his  wife  and  family  are  a  part  of 
the  necessary  expenses  of  the  business,  with- 
out which  there  could  be  no  profits. 

Idem,       503 
INDICTMENTS. 

1.  In  an  indictment  for  larceny,  the  name 
of  the  owner  of  the  property  charged  to  have 
been  stolen  must  be  stated  ;  and  if  it  appears 
that  the  person  so  stated  to  have  been  the 
owner  was  a  married  woman  at  the  time  of 
the  larceny,  it  is  error,  and  the  prisoner 
should  be  acquitted. 

Hughes*  Case,  565 

2.  An  indictment  which  charges  a  break- 
ing into  a  house  with  intent  to  steal,  and  the 
stealing  therefrom,  is  an  indictment  for 
house-breaking,  and  not  for  larceny  ;  and  is 
good. 

Speers*  Case,  570 

Vaughan*s  Case,  576 

3.  To  such  a  count  may  be  added  a  count 
for  simple  larceny  of  the  same  goods.  And 
the  jury  may  find  the  prisoner  guilty  on  each 
count,  and  fix  a  several  punishment  for  each 
offence.  Speeri*  Case,        570 

4.  In  such  an  indictment  for  house-break- 
ing, if  the  actual  larceny  is  properly  stated, 
the  prisoner  may  be  found  guilty  of  the  lar- 
ceny though  acquitted  of  the  house-breaking. 

yaughan*s  Case,  576 

5.  Such  an  indictment,  which  charges  that 
prisoner  a  lot  of  queensware  then  and  there 
feloniously  did  steal,  take  and  carry  away,  is 
good  after  verdict  as  a  charge  of  larceny, 
though  it  does  not  specify  the  articles,  or 
state  that  they  were  the  property  of  any  per- 
son. Vaughan^s  Case,        576 

INFANTS. 

1.  In  a  suit  for  the  sale  of  infant's  lands, 
a  sale  having  been  made  and  confirmed,  and 
a  conveyance  made  to  the  purchaser,  he  must 


489 


17  QRATT. 


Virginia  Rbports,  Annotated. 


INDEX 


be  brought  before  the  court  as  a  party,  before 
the  court  will  inquire  into  the  validity  of  the 
sale.  Londons  v.  Echols  &  als,^        15 

2.  In  such  a  case  if  an  appeal  is  allowed 
before  the  purchaser  is  made  a  party  in  the 
cause,  it  will  be  dismissed  as  improvidently 
awarded,  and  the  cause  sent  back  for  further 
proceeding's.  Identy        15 

3.  An  infant  may  be  a  partner,  and  his 
father,  though  indebted  and  insolvent,  may 
release  to  his  son  all  claim  to  his  services ; 
and  the  consent  of  the  father  to  the  son's 
becoming  a  partner  is  a  release  of  his  serv- 
ices. 

Penn  &  als,  v.  Whitehead  &  als,,       503 

INSOLrVENT  DEBTORS. 

1.  A  sale  by  the  sheriff  of  the  interest  of 
an  execution  debtor,  in  an  estate,  before  it  is 
ascertained,  is  void ;  and  the  purchaser,  if 
he  took  possession  of  the  property,  will  be 
liable  for  the  rents,  hires  and  other  profits  of 
the  property,  and  for  the  value  of  such  of  it 
as  he  has  sold  or  otherwise  converted  to  his 
own  use,  or  has  been  lost  by  his  act  or  will- 
ful neglect ;  and  he  will  be  entitled  to  be 
reimbursed  for  the  amount  paid  by  him  to 
the  sheriff  for  the  property. 

Penn*s  adrn'rs  v.  Spencer  6f  als,^  85 

2.  After  a  suit  is  instituted,  the  plaintiff, 
being  in  custody  at  the  suit  of  a  creditor, 
confesses  judgment,  and  takes  the  benefit  of 
the  act  for  the  relief  of  insolvent  debtors, 
surrendering  his  interest  in  the  suit  he  had 
brought.  This  is  no  bar  to  the  action ;  but 
it  may  still  be  prosecuted  in  his  name. 

Peshine  v.  Shepperson^  472 

3.  A  father  indebted  and  insolvent  may 
release  to  his  miiior  son  all  claim  to  his  serv- 
ices ;  and  the  consent  of  the  father  to  the 
son's  becoming  a  partner  in  a  concern  is  a 
release  of  his  services. 

Penn  &  als.  v.  Whitehead  &  als,y       503 

4.  See  Husband  &  Wije,  and 

Idem,        503 

INSTRUCTIONS  TO  THE  JURY. 

1.  If  one  instruction  asked  embraces  two 
distinct  matters,  one  of  which  should  not,  and 
the  other  should  be  given,  the  court  should 
not  reject  the  whole,  but  should  separate 
them,  and  refuse  to  g"ive  the  one  andsfive  the 
other.  Peshine  v.  Shepperson,        472 

2.  Though  an  instruction  as  asked  is  not 
wholly  correct,  yet  if  the  general  refusal  of 
it  may   mislead  the  jury,   the  court  should 

accompany  the  refusal  with  an  expla- 
645      nation  to  the  jury,  or  *should  give  them 

an  instruction  stating  the  correct  prop- 
osition. Idem,        472 

INSURANCE. 

1.  Contracts  of  insurance  are  to  be  con- 
strued accurately,  and  neither  liberally  nor 
severely,  and  without  favor  to  either  party. 

The  Merchants  Insurance  Company 
y ,  Edmund  Davenport  &  Co,,  138 

2.  Policies  of  insurance  are  to  be  construed 
as  a  whole,  and  particular  clauses  or  passages 
are  not  to  be  wrested  from  their  context,  so 
as  to  destroy   the  unity  of  the  contract  and 


create  conflict,  where  there  should  be  agree- 
ment ;  but  one  part  is  to  be  elucidated  by  the 
other,  so  as  to  reconcile  them,  if  practicable, 
to  one  common  intent  or  design,  present  to 
the  minds  of  the  contracting  parties. 

Idem,       138 

3.  The  M.  Co.  issues  to  E  a  policy  of  in- 
surance in  the  usual  form  and  at  the  usual 
rates,  dated  December  24,  1860,  on  a  cargo  of 
coffee  to  be  shipped  on  board  the  S  from  Kio 
to  Richmond  or  some  other  Atlantic  port  in 
the  U.  S.  The  cargo  is  shipped  on  the  10th 
of  May,  and  in  July  is  seized  or  captured  some 
miles  outside  the  capes  of  Virginia  by  a  U. 
S.  vessel.  The  insurers  and  insured  are  all 
citizens  of  Virginia.  The  policy  is  unaffected 
by  the  public  events  that  had  occurred ;  the 
capture  and  condemnation  was  of  enemy's 
property ;  and  the  insurer  is  liable  upon  the 
policy.  Idem,       138 

JUDGMENTS. 

1.  When  appellant  entitled  to  have  erro- 
neous judgment  reversed.  See  Appellate 
Courts  No.  7,  and 

The  Orange  and  Alexandria  Rail- 
road Company  v.  Fulvey,  for  Cow- 
herd,  366 

Samey.  Cowherd,  366 

2.  A  court  of  law  cannot  render  a  judg- 
ment, that  defendant  shall  deliver  to  plain- 
tiff so  many  shares  of  stock.  Upon  a 
contract  to  deliver  stock  in  payment  of  debt 
or  otherwise,  a  court  can  only  award  damages 
for  the  failure  to  deliver  it.  Idem,       366 

3.  Judgment  for  a  certain  sum  of  money; 
but  it  may  be  discharged  by  the  transfer  and 
delivery,  within  six  months,  of  certain  stock 
at  par.  The  stock  not  having  been  delivered 
within  the  time,  on  motion  for  execution  on 
the  judgment,  the  court  cannot  presume 
that  the  sum  stated  in  the  judgment  is  the 
amount  the  plaintiff  was  entitled  to  recover, 
and  rejecting  the  latter  part  of  the  judgment 
as  surplusage,  award  execution  thereon  for 
the  money.  Idem,       366 

4.  When  informality  in  entering  judgment 
no  ground  for  reversal.  See  Practice  at  Com- 
mon Law,  No.  3,  and 

Sangster  6f  als,  v.  The  Common- 
wealth, 124 

LrACHES  AND  LrAPSE  OF  TIME. 

1.  See  Revolutionary  Claims,  No.  1,  and 
Doggett  &  als,  v.  Helm  6f  als,,  96 

2.  How  laches  in  bringing  suit  by  a  partner 
may  affect  him.     See  Partnership,  No.  4,  and 

Foster's  curator  v.  Rison  &  als.,       321 

3.  See  PrincH)al  and  Agent,  No.  3,  and 
Tebbs  V.  Duval  6f  als.,  349 

4.  A  claim  probably  just  originally,  disal- 
lowed and  rejected  in  consequence  of  its 
staleness,  and  of  the  probable  impossibility 
from  lapse  of  time  and  the  death  of  parties, 
of  ascertaining  the  facts  of  the  case  and  do- 
ing justice  ;  and  also  because  it  may  reasona- 
bly be  presumed  that  the  said  claim,  if 
originally  just,  had  been  abandoned  or  satis- 
fied. 

Robertson  &  als,  v.  Read*s  adm*r  6f 
als,,  544 
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I^ANDLORD  AND  TENANT. 

1.  If  a  tenant  is  sued  in  ejectment  for  the 
land  so  held  by  him,  his  landlord  is  entitled, 
under  the  act,  Code,  ch.  1^,  §  5,  to  be  made 
a  party  defendant  to  defend  the  action. 

Miickell,  &c,  v.  Baratta  6f  als.,        445 

Same  v.  Riviera  6f  als,^  445 

LARCENY. 

1.  In  a  trial  for  larceny,  to  convict  the 
prisoner  there  must  be  satisfactory  proof  that 
the  property  stolen  was  the  property  of  the 
person  stated  in  the  indictment. 

Jones*  Case^  563 

2.  In  an  indictment  for  larceny,  the  name 
of  the  owner  of  the  property  charged  to  have 
been  stolen,  must  be  stated  ;  and  if  it  appears 
that  the  person  so  stated  was  a  married  wo- 
man at  the  time  of  the  larceny,  it  is  error, 
and  the  prisoner  should  be  acquitted. 

Hughes^  Case^  565 

646  *3.  In  such  a  case  if  there  is  a  verdict 
and  judgment  against  the  prisoner, 
which  on  appeal  is  reversed,  when  the  case 
goes  back  a  nolle  prosequi  may  be  entered,  and 
a  new  indictment  may  be  found. 

Idem,        565 

4.  An  indictment  which  charges  a  break- 
ing into  a  house  with  intent  to  steal,  and  the 
stealing  therefrom,  is  an  indictment  for 
house-breaking,  and  not  for  larceny ;  and  is 
good. 

Speers*  Case,  570 

Vaughan'^s  Case,  576 

5.  To  such  a  count  may  t>e  added  a  count 
for  simple  larceny  of  the  same  goods.  And 
the  jury  may  find  the  prisoner  guilty  on  each 
conat,  and  fix  a  several  punishment  for  each 
offence. 

Speers*  Case,  570 

6.  On  an  indictment  for  house-breaking 
with  intent  to  steal,  and  stealing  therefrom, 
if  the  actual  larceny  is  properly  stated,  the 
prisoner  may  be  found  guilty  of  the  larceny, 
though  acquitted  of  the  house-breaking. 

Vaughan'^s  Case,  576 

LEGACIES  AND  LEGATEES. 

1.  A  case  in  which  legacies  were  held  to  be 
made  good  out  of  the  real  estate  if  the  per- 
sonal estate  was  not  sufficient. 

Smith's  ex* or  v.  Smith  &  als.,  268 

2.  When  acceptance  of  a  legacy  will  not  bind 
the  legatee  to  pay  debts  beyond  the  amount  of 
the  legacy.  See  Executors  6f  Administra- 
tors, No.  1,  and 

Harvey*  s  adm*r,  6fc,    v.    Step  toe*  s 
adm*r  &  als,,  289 

3.  How  far  legatees  bound  to  the  extent  of 
their  legacies  to  pay  debts  of  testator.  See 
Executors  &  Administrators,  No.  4,  and 

Idem,        289 

LEX  LOCI. 

1.  A  paper  signed  in  blank  in  Virginia  is 
sent  to  Maryland,  to  be  filled  up  there.  It  is 
filled  up  there,  and  at  the  same  time  and  place 


is  endorsed  to  the  holders,  for  value ;  the 
note  being  in  fact  for  the  accommodation  of 
the  payee.  This  is  a  Maryland  contract  to 
be  governed  by  the  Maryland  law  ;  though 
the  note  is  headed  W,  a  place  in  Virginia. 

Fant  6f  als,  v.  Miller  <Sf  Mayhew,         47 

LIBEL. 

1.  In  an  action  of  libel,  when  the  writing 
on  its  face  relates  to  the  plaintifi^,  and  the 
words  are  libellous  in  themselves,  the  innu- 
endo is  unnecessary,  and  may  be  rejected  as 
surplusage.  Adams  v.  Lawson,        250 

2.  To  constitute  a  libel,  it  is  not  necessary 
that  the  writing  should  impute  an  offence 
which  may  be  indicted  or  punished.  It  is 
sufficient  if  the  language  tends  to  injure  the 
reputation  of  the  party,  to  throw  contumely, 
or  to  reflect  shame  or  disgrace  upon  him,  or 
to  hold  him  up  as  an  object  of  scorn,  ridicule 
or  contempt.  And  the  words  will  be  under- 
stood in  their  plain  and  ordinary  import. 

Idem,        250 

3.  A  libel  may  be  in  the  form  of  insinua- 
tion as  well  as  of  positive  assertion. 

Idem,        250 

4.  To  write  to  the  plaintiff— "As  you  will 
make  considera\ple  by  being  summoned  to 
court,  I  would  advise  you  to  go  and  pay 
George  Bowman  the  balance  you  owe  him  for 
his  wild  hogs  you  killed,"  is  libellous.  "I 
hope  yon  will  stop  swearing  lies  about  the 
trees,"  and  **I  will  close  this  letter  by  advis- 
ing you  either  to  quit  lying  or  preaching, 
one,"  are  libellous.  Idem,        250 

5.  The  letter  containing  the  libel  is  sent 
sealed.  The  writer  afterwards  states  in  the 
presence  of  several  persons,  that  he  had  got 
W  to  write  the  letter  for  him,  and  he  had 
signed  his  own  name  to  it,  and  kept  a  copy  ; 
and  states  the  contents  of  the  letter;  but 
without  producing  a  copy  of  it.  This  was  a 
publication  of  the  libel.  Idem,        250 

6.  In  an  action  for  libel,  the  plaintiff  may 
introduce  evidence  in  chief  of  his  general 
good  character  before  the  defendant  has  in- 
troduced any  evidence.  Idem,        250 

LIMITATIONS. 

1.  Testator  had  twelve  children,  six  of 
them  unmarried  daughters.  He  directed  his 
estate  to  be  divided  into  twelve  parts,  and 
he  gave  a  part  to  each  child.  He  then  says  : 
**It  is  my  will  and  desire  that  if  any  of  my 
children  die  without  heirs,  for  their  part  to  be 
equally  divided  amongst  all  my  children  then 
living."  This  is  a  good  executory  bequest 
in  favor  of  the  children  surviving  one  dying 
without  issue. 

Norris  v.  Johnston,  8 

2.  When  devise  over  on  death  of  remain- 
derman will  vest  in  her  children  surviving 
her.     See  Wills,  No.  6,  and 

Tebbs  V.  Duval  6f  als.,  349 

647  *3.  Bequest  of  slaves  to  a  daughter  B 

and  her  husband  A.  If  B  die  having 
no  bodily  heir,  she  and  A  to  enjoy  them 
during  their  life,  but  not  to  remove  them  out 
of  the  state  ;  and  at  their  death  to  be  equally 
divided  among  the  rest  of  testa  tor's  children. 
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OFFICIAL  BONDS. 

1.  SherifFs,  No.  1,  2,  and 

Sangster  &  ah,   v.    The    Common^ 
wealthy  V2A 

2.  Other  actions  may  be  maintained  on  an 
official  bond,  thoug'h  in  a  previous  action 
judgement  has  been  rendered  for  the  penalty, 
to  be  discharg'ed  by  the  payment  of  the  sum 
assessed  in  that  action,  and  of  such  further 
sums  as  mig^ht  be  afterwards  assessed  or 
found  due  upon  scire  facias,  assigning  a  fur- 
ther breach.  idem^        V2A 

3.  In  an  action  on  an  official  bond,  the 
judgment  is  not  entered  for  the  penalty  to  be 
discharged,  &c.,  but  for  the  sum  assessed  or 
agreed  as  the  damages  in  the  case.  When 
this  is  by  agreement,  it  is  no  error ;  and  in 
any  case  it  is  a  mere  informality  in  the  entry 
of  the  judgment  by  the  clerk,  and  is  not 
g-round  for  staying  or  reversing  the  judg- 
ment. Ideniy        124 

4.  When  the  record  of  the  taking  of  sheriff's 
official  bond  is  conclusive.  See  Estoppels, 
No.  5,  and 

Vaughan   df  als.  v.    The    Common- 

wealth,  386 

Calwell  V.  The  Same,  391 

5.  What  evidence  will  not  outweigh  the 
record  in  such  a  case.  See  Estoppels,  No.  6, 
and  Idem,        391 

6.  How  creditor  for  necessaries  furnished  a 
ward,  may  proceed  upon  the  official  bond  of 
the  guardian  against  him  and  his  sureties. 
See  Guardian  &  Ward,  No.  4,  5,  and 

Bamum    &  als,    v.   FrosVs   adm*r 
df  als. ,  398 

650        •PARTIES  AT  COMMON  LrAW. 

Bequest  of  slaves  to  a  daughter  B 
and  her  husband  A  ;  and  if  B  die,  having 
no  bodily  heir,  she  and  A  to  enjoy  them 
during  their  life,  but  not  to  remove  them 
out  of  the  state ;  and  at  their  death,  to  be 
equally  divided  among  the  rest  of  testator's 
children.  B  survives  her  husband,  sells  the 
slaves,  and  dies,  never  having  had  a  child. 
Hsi^D  : 

1.  The  contingent  limitation  to  the  other 
children  is  valid ;  and  all  the  children 
alive  at  the  death  of  the  testator,  take 
equally. 

Clarkson  6f  als,  v.  Booth,  490 

2.  Some  of  the  children  having  died  in 
the  lifetime  of  B,  their  personal  represen- 
tatives, and  the  surviving  children,  are 
tenants  in  common  of  the  slaves,  and  must 
join  in  the  action  to  recover  them. 

Idem,        490 

3.  B  and  the  purchaser  from  her,  held 
not  adversely,  but  in  subordination  to  the 
rights  of  the  remaindermen  ;  and  on  the 
death  of  B  the  possession  in  law  vested  in 
the  surviving  children,  and  the  personal 
representatives  of  the  deceased  children, 
whether  the  personal  representatives  had 
then  been  or  were  afterwards  appointed ; 
and  they  sue  in  their  own  right,  and  not  as 
representatives.  Idem,        490 

4.  The  personal  representative  of  one  of 


the  children  dying  after  the  action  brought, 
it  abates  as  to  him,  and  cannot  be  revived 
in  the  name  of  another  personal  represen- 
tative, but  must  proceed  in  the  name  of 
the  survivors  in  the  action. 

Idem,       490 

5.  One  person  being  personal  representa- 
tive of  several  of  the  children,  he  is  but  one 
plaintiff,  and  though  one  of  his  intestates 
died  after  B,  and  he  is  described  as  the  per- 
sonal representative  of  each  intestate,  that 
is  surplusage,  and  there  is  no  misjoinder  of 
plaintiffs.  Idem,       490 

6.  It  is  intended  to  commit  the  estate  of 
David  C  to  the  sergeant  of  Lr,  but  by  a 
clerical  mistake  the  name  is  written  DanieL 
After  action  brought  by  the  serg-eant  under 
this  committal,  the  court,  on  his  motion, 
corrects  the  mistake  by  an  order  entered 
nunc  pro  tunc.  This  order  relates  back  to 
the  first,  and  the  estate  of  David  was  well 
committed.  Idem,       490 

PARTIES  IN  EQUITY. 

1.  When  a  purchaser  of  infant's  lands 
must  be  made  a  party,  before  the  court  will 
inquire  into  the  validity  of  the  proceedings. 
See  Infants,  No.  1,  and 

Londons  v.  Echols  df  als, ,  15 

2.  When  remaindermen  of  slaves  may  sue 
for  them.     See  Tenant  for  Life,  No.  1,  and 

1  abb's  curator  v.  Cabell  df  als.,  160 

PARTNERSHIP. 

1.  The  act,  Code,  ch.  149,  §  5,  in  relation  to 
the  limitation  of  actions  by  one  partner 
against  another,  for  the  partnership  accounts, 
does  not  alter  the  act,  1  Rev.  Code  of  1819,  ch. 
128, '§4,  p.  488. 

roster* s  curator  v.  Rison  df  als.,         321 

2.  In  the  act,  Code,  ch.  149,  §  5,  the  words 
'*five  years  from  a  cessation  of  the  dealings 
in  which  they  are  interested  together,"  does 
not  refer  to  the  cessation  of  the  active  oper- 
ations of  the  partnership ;  but  when  the 
affairs  of  the  partnership  are  wound  up. 

Idem,       321 

3.  Though  the  time  prescribed  by  the 
statute  may  not  begin  to  run  until  the 
business  of  the  partnership  is  wound  up,  yet 
the  parties  may  have  a  partial  settlement  of 
the  partnership  accounts  before,  or  may 
bring  a  suit  for  such  settlement. 

Idem,       321 

4.  Though  all  the  business  of  a  partner- 
ship may  not  be  wound  up,  there  may  be 
laches  in  bringing  a  suit  for  the  settlement, 
which  will  affect  the  party  guilty  of  the 
laches,  so  that  doubtful  questions  made  so  by 
his  laches,  must  be  solved  against  him. 

Idem,       321 

5.  A  partial  settlement,  to  which  there  is 
no  valid  objection,  is  conclusive  upon  the 
parties  to  it  as  far  as  it  goes,  and  leaves  open 
only  the  unsettled  portion  of  the  account. 
And  the  statute  begins  to  run  from  the  time 
of  the  settlement  as  to  that  portion  of  the 
account  embraced  in  it.  Idem,       321 

6.  An  authority  by  one  partner  to  another 
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to  make  a  settlement  with  a  third,  who  has 
been  the  acting  partner,  of  the  partnership 
accounts,  may  be  implied  from  the  relations 
and  previous  dealings  of  the  parties,  espe- 
cially in  reference  to  the  subject  of  the  set- 
tlement. Idem^        321 

7.  If  such  a  settlement  is  made  by 
651  *one  partner  acting  for  himself  and 
another,  it  is  not  invalidated  by  the 
fact  that  it  is  accompanied  by  a  deed  which 
be  is  not  authorized  to  execute  for  the  other 
partner.  The  instrument  may  be  void  as  a 
deed,  and  still  be  good  evidence  of  the  terms 
of  the  settlement.  Idem^        321 

8.  Partners  having  made  a  valid  settle- 
ment of  the  partnership  transactions,  are 
concluded  by  the  settlement  as  to  any  matters 
embraced  therein.  Idem,        321 

9.  One  partner,  for  himself  and  another, 
settles  the  partnership  accounts  with  the 
acting  partner,  and  receives  payments  of 
money  for  himself  and  the  other.  As  to  the 
money  so  received  the  statute  of  limitations 
will  run  from  the  time  he  received  it. 

Idem,        321 

10.  Though,  in  such  a  case,  it  may  be 
necessary  to  go  into  chancery  to  ascertain 
the  portions  which  each  of  the  parties  is 
entitled  to  receive,  yet  the  statute  will  run 
against  the  claim.  Idem,        321 

11.  The  fact  that  the  party  was  ignorant 
of  the  existence  of  the  debt  due  from  the 
partner  who  collected  the  money,  until 
within  five  years  before  the  institution  of 
the  suit,  is  not  sufficient  to  repel  the  bar  of 
the  statute.  To  have  that  effect  such  ignor- 
ance must  proceed  from  the  fraud  of  the 
partner  collecting  the  money. 

Idem,       321 

12.  An  infant  may  be  a  partner,  and  his 
father,  though  indebted  and  insolvent,  may 
release  to  his  son  all  claim  to  his  services ; 
and  the  consent  of  the  father  to  the  son's 
becoming  a  partner  is  a  release  of  his  services. 

Penn  &  als.  v.  IVhiiehead  6f  als.,        503 

13.  M,  A  and  R,  partners,  dissolved  their 
partnership ;  M  being  a  large  creditor,  to 
whom  debts  due  to  the  concern  were  trans- 
ferred in  payment,  with  the  agreement  that 
if  any  of  these  debts  could  not  be  collected 
other  debts  were  to  be  transferred  in  lieu  of 
such.  A  was  the  acting  party  and  trans- 
ferred debts  to  M  in  lieu  of  such  as  could 
not  be  collected.  In  settling  the  account 
between  M  and  the  partnership,  and  A  and 
the  partnership,  M  is  to  be  credited,  as  of 
the  date  of  the  agreement,  with  a  debt  re- 
turned ;  and  he  is  to  be  charged  with  the 
amount  of  the  debt,  principal  and  interest, 
transferred  in  lieu  of  the  first,  as  of  the  date 
of  the  transfer ;  and  A  is  to  be  credited  in  his 
account  with  the  same  as  of  the  same  date, 
as  if  it  had  been  paid  in  money. 

Robertson  &  als.  v.  Read's  adtn^r  <Sf 
als„  544 

14.  In  such  a  case,  on  the  dissolution  of 
the  partnership,  they  place  a  large  amount 
of  bad  and  doubtful  debts  in  the  hands  of  G, 
an  attorney,  for  collection  ;  and  G  is  also  the 


agent  of  M,  to  whom  A  and  R  are  indebted. 
G  makes  considerable  collections  from  the 
debts  in  his  hands,  and  i^  directed  by  A  and  R 
to  apply  their  portion  to  satisfy  the  debts  they 
owe  M.  Hbi<d  :  G's  account  is  to  be  settled 
with  annual  rests,  bearing  interest  from  the 
end  of  the  year,  and  applying  his  disburse- 
ments to  the  principal,  on  the  principles  ap- 
plicable to  the  accounts  of  fiduciaries.  And 
the  funds  in  his  hands,  principal  and  interest, 
to  which  A  and  R  are  entitled,  are  to  be  ap- 
plied at  proper  periods  to  the  payment  of  the 
debts  due  by  A  and  R  to  M.         idem,        544 

PLEADING. 

1.  A  plea  of  usury  of  a  foreign  state  must 
state  what  the  law  of  usury  is  in  that  state. 

Fanl  6f  als,  v.  Miller  &  Mayhew,         47 

2.  In  an  action  of  debt  upon  a  negotiable 
note,  the  defence  that  the  plaintiffs  are  not 
holders  for  value  of  the  note,  may  be  made 
under  the  plea  of  **iix7  debet,*^       Idem,       47 

3.  In  an  action  of  libel  when  the  writing 
on  its  face  relates  to  the  plaintiff,  and  the 
words  are  libellous  in  themselves,  the 
innuendo  is  unnecessary,  and  may  be 
rejected  as  surplusage. 

Adams  v.  Lawson,  250 

4.  One  person  being  personal  representa- 
tive of  several  remaindermen,  he  joins  with 
the  other  remaindermen  in  an  action  to 
recover  the  property.  He  is  but  one  plain- 
tiff, and  though  one  of  his  intestates  died 
after  the  life-tenant,  and  he  is  described  as 
personal  representatiye  of  each  of  his  intes- 
tates, suing  in  his  own  right,  the  description 
is  surplusage,  and  there  is  no  misjoinder  of 
plaintiffs. 

Clarkson  <Sf  als.  v.  Booth,  490 

PRACTICE  AT  COMMON  LAW. 

1.  A  special  plea  is  demurred  to,  and  the 
demurrer  is  sustained.    At  the  same  term, 

on  motion  of  plaintiffs,  the  order  is  set 
652      aside,  the  defendants  withdraw  *their 

joinder  in  the  demurrer,  the  plaintiffs 
withdraw  their  demurrer,  and  then  move  the 
court  to  strike  out  the  plea;  which  is  done. 
The  plea  being  defective,  or  setting  up  a 
defence  which  may  be  made  under  the  gen- 
eral issue,  which  is  then  in  the  record,  the 
striking  out  the  plea  does  the  defendant  no 
injury,  and  is  not  error. 

I*ant  6f  als.  v.  Miller  &  Mayhew,       47 

2.  QUiERB :  Whether  on  a  trial  at  law  the 
construction  and  effect  of  the  law  of  a  foreign 
state  are  to  be  determined  by  the  jury  or  by 
the  court.  Idem,        47 

3.  In  an  action  on  an  official  bond,  the 
judgment  is  not  entered  for  the  penalty  to 
be  discharged,  &c.,  but  for  the  sum  assessed 
or  agreed  as  the  damages  in  the  case.  Where 
this  is  by  agreement  it  is  no  error ;  and  in 
any  case  it  is  a  mere  informality  in  the  entry 
of  the  judgment  by  the  clerk,  and  is  not 
ground  for  staying  or  reversing  the  judg- 
ment. 

Sangster  &  als,    v.    The   Common- 


wealth, 

4.  See  Sheriffs,  No.  2,  and        Idem, 

5.  See  Official  Bonds,  No.  3,  and 

Idem, 


V2A 
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6.  When  before  the  defendant  files  a  plea 
the  parties  agree  a  case,  and  submit  it  to  the 
decision  of  the  court,  the  want  of  a  plea  or 
issue  is  cured  by  the  agreement. 

Sawyer  "^^  Corse ^  230 

7.  When  there  is  a  declaration  and  no  plea, 
and  a^  case  agreed  is  submitted  to  the  court 
for  its  decision,  the  plaintiff's  cause  of  action, 
as  set  forth  in  the  declaration,  is  submitted 
to  the  court,  without  reference  to  any  partic- 
ular form  of  defence ;  and  the  defendant  is 
entitled  to  judgment  if  the  facts  stated  afford 
him  a  defence  of  which  he  might  have  availed 
himself  under  any  form  of  pleading. 

Idem^        230 

8.  Where  there  is  an  issue  in  a  cause,  and  it 
is  submitted  to  the  court  upon  a  case  agreed, 
the  decision  must  be  restricted  to  the  issue. 

Idem^        230 

9.  A  case  agreed  is  a  substitute  for  a  spe- 
cial verdict,  and  is  subject  to  like  rules.  It 
must  state  facts  and  not  merely  evidence  of 
facts  ;  and  the  court  cannot  infer  other  facts 
from  those  stated,  unless  they  result  as  a 
legal  conclusion,  or  unless  the  parties  agree 
that  it  may  be  done.  Idem^        «230 

10.  In  an  action  for  libel,  the  plaintiff  mav 
introduce  evidence  in  chief,  of  his  general 
good  character,  before  the  defendant  has  in- 
troduced any  evidence. 

Adams  v.  Lawson^  250 

11.  A  court  of  law  cannot  render  a  iudg- 
ment  that  defendant  shall  deliver  to  plain- 
tiff so  many  shares  />f  stock.  Upon  a 
contract  to  deliver  stock  in  payment  of  a 
debt  or  otherwise,  a  court  can  only  award 
damages  for  the  failure  to  deliver  it. 

The  Orange  and  Alexandria  Rail- 
road Company  v.  Fulvey,  for 
Cowherd^  366 

•   Same  v.  Cowherd ,  366 

12.  Judgment  for  a  certain  sum  of  money  ; 
but  it  may  be  discharged  by  the  transfer  and 
delivery,  within  six  months,  of  certain  stock 
at  par.  The  stock  not  having  been  delivered 
within  the  time,  on  motion  for  execution  on 
the  judgment,  the  court  cannot  presume  that 
the  sum  stated  in  the  judgment  is  the 
amount  the  plaintiff  was  entitled  to  recover, 
and  rejecting  the  latter  part  of  the  judg- 
ment as  surplusage,  award  execution  thereon 
for  the  money.  Idem,        366 

13.  In  an  action  of  covenant  assigning 
numerous  breaches,  there  is  a  verdict  for  the 
plaintiff,  and  on  a  motion  by  the  defendant 
for  a  new  trial,  on  the  ground  that  the  ver- 
dict is  against  law  and  the  evidence,  and  that 
the  damages  are  excessive,  the  jury  report  to 
the  court  the  items  which  constituted  the 
elements  of  their  verdict ;  and  the  court  be- 
ing of  opinion,  that  as  to  some  of  the  items 
the  plaintiff  is  not  entitled  to  recover,  gives 
the  plaintiff  the  option  to  reduce  the  verdict 
by  the  amount  of  these  items,  or  to  have  a 
new  trial ;  and  the  plaintiff  agrees  to  take 
the  verdict  according  to  the  opinion  of  the 
court.  There  is  nothing  in  the  action  of 
the  court  to  which  either  party  can  object. 

James    River  df    Kanawha    Co,    v. 
Adams,  427 


14.  In  such  a  case  the  court  states  in  its 
judgment,  the  items  disallowed  and  those 
allowed ;  and  the  defendant  does  not  except 
to  the  opinion  of  the  court.  The  defendant 
cannot  object  in  the  appellate  court,  that  the 
verdict  is  against  law  and  evidence,  or  that 
the  verdict  is  excessive.  Idem,       427 

15.  If  depositions  are  read  on  a  trial  with- 
out objection,  or  if  objection  is  made,  withont 

an  exception  taken  to  their  admission, 
653      upon  another  trial  of  *the  cause  they 

will  not  t>e  excluded  for  the  failure  to 
prove  notice  to  take  them,  unless  the  party 
objecting  has  given  notice  to  the  other  party 
of  his  intention  to  object  to  them,  in  time  to 
enable  the  party  offering  them  to  take  them 
again,  and  the  witnesses  are  alive  at  the 
time  of  such  notice. 


Pe shine  v.  Shepperson, 


472 


16.  If  one  instruction  asked  embraces  two 
distinct  matters,  one  of  which  should  not, 
and  the  other  should  be,  given,  the  court 
should  not  reject  the  whole,  but  should  sepa- 
rate them,  and  refuse  to  give  the  one  and 
give  the  other.  Idem,       \7l 

17.  Though  an  instruction  as  asked  is  not 
wholly  correct,  yet  if  the  general  refusal  of 
it  may  mislead  the  jury,  the  court  shonld 
accompany  the  refusal  with  an  explanation 
to  the  jury,  or  should  give  them  an  instruc- 
tion stating  the  correct  proposition. 

Idem,       472 

18.  After  a  suit  is  instituted,  the  plaintiff, 
being  in  custody  at  the  suit  of  a  creditor, 
confesses  judgment  and  takes  the  benefit  of 
the  act  for  the  relief  of  insolvent  debtors, 
surrendering  his  interest  in  the  suit  he  had 
brought.  This  is  no  bar  to  the  action ;  but 
it  may  still  be  prosecuted  in  his  name. 

Idem,       472 

19.  What  evidence  may  be  introduced,  and 
what  damages  recovered,  in  trespass.  See 
Trespass,  passim,  and  Idem,       472 

20.  See  Continuance  of  a  Cause,  No.  1,  2,  3, 
and  JewetVs  Case,       672 

PRACTICE  IN  CHANCERY. 

1.  For  the  mode  of  proceeding  in  equity 
under  the  10th  section,  ch.  141,  of  the  Code 
of  1860,  in  relation  to  usurious  loans.  See 
Usury,  No.  1,  3,  and 

Brockenbrough* s  ex^ors  v.  Spindle's 
adm*rs,  21 

2.  Though  a  cross-bill  sets  up  a  charge 
against  a  party,  if  upon  taking  the  account 
by  a  commissioner,  this  item  is  not  charged, 
and  the  plaintiff  in  the  cross-bill  does  not 
except  to  the  report,  for  the  failure  to  make 
this  charge,  it  will  be  considered  as  aban- 
doned by  the  plaintiff. 

Penn*s  adm*r  v.  Spencer  6f  als.,  85 

3.  A  cross-bill  is  filed  to  impeach  deeds  of 
trust  set  up  by  co-defendants ;  both  plaintiff 
in  cross-bill  and  these  defendants  claiming 
satisfaction  out  of  the  same  fund.  Though 
the  deeds  are  sustained,  plaintiff  is  entitled 
to  have  an  account  of  the  fund.  And  if  it  is 
doubtful  if  the  debt  for  which  one  of  the  deeds 
is  given,  is  not  in  part  due  to  the  plaintiff, 
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that  should  be  inquired  into,  and  in  the  ab- 
sence of  fraud,  the  deed  to  be  held  valid  for 
the  balance.  Idem,        85 

4.  When  a  suit  in  equity  is  brought  in  the 
name  of  several  heirs,  all  having  the  same 
interest,  if  one  of  them  is  dead  at  the  time 
the  suit  is  brought  in  his  name,  and  his  heirs 
or  their  agent  is  cognizant  of  the  fact  that 
the  suit  is  so  brought,  and  makes  no  objec- 
tion, but  intends  to  claim  the  t>enefit  of  the 
decree,  they  will  be  bound  by  the  decree  dis- 
missing the  bill. 

Doggett  &  als.  v.  Helm  6f  als.,  % 

5.  To  what  extent  an  answer  is  evidence, 
and  may  be  discredited.  See  Answer,  No.  1, 
2,  3,  4,  and 

Fanf  V.  miler  6f  Mayhew,  187 

6.  A  commissioner  properly  has  much  lati- 
tude of  discretion  in  granting  continuances 
of  proceedings  before  him ;  and  the  court 
whose  order  he  is  executing,  will  not  overrule 
his  action  in  that  respect,  unless  it  is  plainly 
erroneous.  Still  less  will  an  appellate  court 
reverse  a  decree  for  that  cause. 

Idem,       187 

7.  If  the  circumstances  of  the  case  and  jus- 
tice require  that  a  second  examination  of  the 
same  witness  should  take  place,  an  order 
will  be  made  to  permit  it.  Idem,        187 

8.  Unless  it  was  palpably  improper  to 
grant  leave  for  the  second  examination  of  a 
witness,  an  appellate  court  will  not,  for  this 
cause,  reverse.the  decree ;  as  the  Circuit  court 
ought  to  possess  much  latitude  of  discretion 
on  such  questions.  Idem,        187 

9.  There  being  a  balance  of  a  mixed  fund 
composed  of  legal  and  equitable  assets,  how 
the  court  will  ascertain  the  amount  of  each 
fund  and  apportion  it.    See  Assets,  No.  3,  and 

Harvefs   adm'r,    &c.   v.    Stepioe's 

adm'r6fals.,  289 

PRACTICE  IN  CRIMINAL  CASES. 
See  Criminal  Jurisdiction  and  Proceedings. 

PRESUMPTIONS. 

1.  When    master  of    vessel  will   be 
654     ^presumed  to  have  f>erformed  his  legal 
duty.    See  Navigation,  No.  2,  and 

Union  Steamship  Company  v.   Not- 
iinghams,  115 

2.  See  Securities,  No.  1,  and 

Fant  V.  Miller  <Sf  Mayhew,  187 

3.  In  eastern  Virginia,  a  party  in  posses- 
sion of  land,  tracing  back  his  title  for  more 
than  seventy  years,  it  is  a  presumption  of 
law  that  a  grant  has  issued  for  the  land,  and 
it  is  not  therefore  subject  to  entry,  and  grant 
as  waste  and  unappropriated. 

Matthews  v.  Burton,  312 

PRINCIPALr  AND  AGENT. 

1.  See  Securities,  Pflssim,  and 

Fant  V.  Miller  <Sf  Mayhew,  187 

2.  At  a  sale  by  a  trustee  of  the  trust  sub- 
ject, an  agent  improperly  influenced  the 
bidding  so  as  to  prevent  fair  competition, 


and  purchased  property  for  his  principal  at 
a  great  sacrifice.  The  principal,  though  not 
present  at  the  sale,  having  accepted  the 
benefit  of  the  purchase,  is  liable  to  the 
extent  of  the  loss,  to  the  creditors,  and  to 
indemnify  the  trustee. 

Harvey* s  adm*r,    (Sfc,  v.    Steptoe*s 
adm*r6fals,,  289 

3.  See  Partnership,  No.  6,  7,  8,  9,  10,  11, 
and 

Foster* s  curator  v.  Rison  df  als,,         321 

4.  One  of  several  parties  interested  in  a 
suit  attends  to  its  prosecution,  and  devotes 
much  time  and  labor  to  it.  Not  having 
pressed  his  claim  to  compensation  for  a  long 
time,  he  will,  under  the  circumstances,  be 
considered  as  having  abandoned  it. 

Tedds  V.  Duval  6f  als,,  349 

5.  A  salesman  of  a  merchant  agrees  with  a 
creditor  of  his  principal,  to  sell  him  goods 
in  payment  of  his  debt ;  and  at  night,  with- 
out the  knowledge*  of  the  principal  and 
against  his  wishes,  known  to  both  of  them, 
the  goods  are  selected  and  sent  o£P  by  the 
purchaser.  The  purchaser  acquires  no  title 
to  the  goods  by  his  purchase,  and  is  liable  to 
the  merchant  for  the  value  of  the  goods,  and 
for  any  damages  he  has  sustained  by  the 
taking  and  carrying  away  the  goods. 

Peshine  v.  Shepperson,  472 

6.  In  such  a  case  if  the  salesman,  at  the 
same  time  packs  up  and  sends  off  other  goods, 
to  pay  other  creditors  of  his  principal,  the 
purchaser  is  not  liable  for  the  value  of  these 
goods,  unless  he  aided,  assisted  and  concurred 
in  their  being  so  taken  and  carried  away  for 
the  other  creditors ;  and  the  burthen  is  on 
the  plaintifif  to  prove  this.  Idem,        472 

7.  What  damages  merchant  is  entitled  to 
recover  in  such  case  against  the  purchaser. 
See  Trespass,  No.  3,  4,  5,  6,  and 

Idem,        472 

8.  How  agent's  accounts  are  to  be  settled. 
See  Partnership,  No.  14,  and 

Robertson   6f  als,  v.  Read^s  adm^r 
&  als,,  544 

9.  A  mail  carrier  is  not  an  officer  of  the 
government,  but  the  private  agent  of  the 
con  tractor  for  carrying  the  mail ;  and  the  con- 
tractor is  liable  to  third  persons  for  any 
injury  sustained  through  the  negligence  or 
default  of  such  agent  in  the  performance  of 
his  duties. 

Sawyer  v.  Corse,  230 

10.  The  fact  that  the  mail  carrier  did  not 
take  the  oath  prescribed,  does  not  make  the 
contractor  an  insurer ;  but  he  is  liable  to 
third  persons  for  injury  caused  by  the  neg- 
ligence or  default  of  the  carrier. 

Idem,        230 

PROMISSORY  NOTES. 

1.  If  the  law  of  the  state  where  a  note  is 
made,  declares  that  it  shall  be  void  unless  it 
is  stamped,  it  is  void  everywhere,  and  an 
action  cannot  be  maintained  upon  it  in 
another  state. 

Fant  &  als,  v.  Miller  &  Mayhew,        47 
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2.  If  in  such  a  case  the  law  only  declares 
that  the  note  shall  not  be  available  as  evi- 
dence, an  action  may  be  maintained  upon  it 
in  another  state.  Idem^        47 

3.  The  stamp  act  of  the  state  of  Maryland 
does  not  avoid  the  instrument,  but  renders  it 
unavailable  as  evidence  ;  and  an  action  may 
be  maintained  in  Virginia  upon  a  note  made 
in  Maryland,  though  it  be  not  stamped  as 
required  by  the  Maryland  statute. 

Idem^       47 

4.  A  paper  signed  in  blank  in  Virginia,  is 
sent  to  Maryland  to  be  filled  up  there.  It  is 
filled  up  there,  and  at  the  same  time  and 
place,  is  endorsed  by  the  payee  to  the  hold- 
ers, for  value ;  the  note  being  in  fact  for  the 
accommodation  of  the  payee.  This  is  a 
Maryland  contract,  to  be  governed  by  the 
law  of  Maryland,  though  the  note  is  headed 
W,  a  place  in  Virginia.  Idem^        47 

5.  Negotiable    notes    made    for    the    ac- 

commodation of  F,  are  endorsed  by 
655      *him  to  the  holders,  in  consideration 

of  money  previously  advanced  by  them 
to  him,  of  money  advanced  to  him  at  the 
time  of  the  transfer,  and  of  notes  of  F  falling 
due  at  a  future  day,  which  they  undertake  to 
pay,  and  do  pay  as  they  fall  due ;  all  of 
which  amount  to  the  full  amount  of  the  notes 
so  endorsed  to  them.  The  holders  are  hold- 
ers for  value.  Idem,        47 

6.  In  debt  on  a  negotiable  note  the  defence 
that  the  plaintiff  is  not  a  holder  for  value, 
may  be  made  under  the  plea  of  nil  debet. 

Idem,        47 

RKMAINDERME^N. 

1.  When  personal  representative  of  a 
remainderman  is  tenant  in  common  with  the 
other  remaindermen,  and  must  join  in  an 
action  to  recover  the  property.  See  Execu- 
tors and  Administrators,  No.  11,  and 

Clarkson  &  als.  v.  Booth,  490 

revenue;  laws. 

1.  If  the  law  of  the  state  where  a  note  is 
made  declares  that  it  shall  be  void  unless  it  is 
stamped,  it  is  void  everywhere,  and  an  action 
cannot  be  maintained  upon  it  in  another  state. 

Fant  <Sf  als.  v.  Miller  <Sf  Mayhew,        47 

2.  If  in  such  a  case,  the  law  only  declares 
that  the  note  shall  not  be  available  as  evi- 
dence, an  action  may  be  maintained  upon  it 
in  another  state.  Idem,        47 

3.  The  stamp  act  of  the  state  of  Maryland 
does  not  avoid  the  instrument,  but  renders  it 
unavailable  as  evidence ;  and  an  action  may 
be  maintained  in  Virginia,  upon  a  note  made 
in  Maryland,  though  it  has  not  been  stamped 
as  required  by  the  Maryland  statute. 

Idem,        47 

REVOI^UTIONARY  CLrAIMS. 

1.  Bill  in  relation  to  land  warrants  issued 
for  services  in  the  revolutionary  war,  dis- 
missed on  the  ground  of  laches  and  lapse  of 
time. 

Doggett  &  als,  v.  Helm  <Sf  als,,  96 


2.  When  a  claim  for  revolutionary  services 
is  brought  before  the  court,  the  ordinarj 
rules  of  evidence  must  be  applied  to  it. 

Idem,       96 
SAI^ES. 

1.  When  a  sale  of  goods  by  salesman  of 
merchant  unauthorized  and  void.  See  /Vts- 
cipal  and  Agent,  No.  4,  S,  and 

Pe shine  v.  Shepperson,  All 

SECURITIES. 

M  is  a  wholesale  merchant,  and  F  is  a 
jobber  in  the  city  of  B ;  and  F  makes  an 
arrangement  with  M,  to  obtain  accommoda- 
tion from  time  to  time,  in  the  form  of  loans, 
discounts  and  the  sale  of  goods,  on  the  terms 
of  placing  the  bonds,  notes  and  accounts  of 
his  customers  in  the  hands  of  M  as  collateral 
security.  There  is  no  agreement  as  to  the 
mode  in  which  these  collaterals  are  to  be 
dealt  with  by  the  parties.  F,  afterwards, 
fails  largely  indebted  to  M,  who  holds  these 
collaterals  in  large  number  and  amount,  the 
debtors  being  scattered  widely  over  the  coun- 
try.   It  is  to  be  inferred : 

1.  That  before  the  failure  of  F,  it  was  not 
intended  or  expected  that  M  was  to  do  more 
than  hold  the  credits  thus  placed  in  his 
hands,  receiving  the  amount  of  such  as  might 
from  time  to  time  be  paid  to  him  ;  but  taking^ 
no  steps  to  enforce  such  payments,  nor  even 
to  notify  the  collateral  debtors  of  the  assign- 
ment of  their  debts. 

Fant  V.  Miller  &  Mayhew,  187 

2.  That  it  was  not  intended  that  F  should 
be  authorized  to  collect  or  renew  or  other- 
wise deal  with  the  collaterals,  except  upon 
the  terms  of  his  paying  or  delivering  to  M 
the  money  collected  or  the  renewed  notes ;  or 
substituting  others  equally  good  for  any 
that  might  be  withdrawn  for  the  purpose  of 
collection  or  renewal.  Idem,       187 

3.  After  the  failure  of  F  it  became  the 
right  and  duty  of  M  to  collect,  as  far  and  as 
soon  as  he  could,  all  the  collaterals  in  his 
hands,  apply  the  proceeds  to  the  payment  of 
his  claim  against  F,  and  pay  him  the  surplus, 
if  any.  And  M  was  bound  to  use  common 
diligence,  such  as  a  man  of  business  and  com- 
mon prudence  would  exercise  about  his  own 
affairs  in  the  situation  in  which  M  was  then 
placed.  Idem,       187 

4.  M  was  assignee  of  these  collaterals, 
bound  to  use  the  diligence  due  by  an  assignee 
under  the  circumstances;  and  he  was  not 

only  a  principal,  as  being  interested  in 
656      the  subject,  *but  he  was  agent  of  F  to 

the  extent  of  his  interest,  and  bound  to 
perform  the  duty  pertaining  to  his  agency. 
The  duty  of  M  was  to  realize  as  much  as 
possible  out  of  the  collaterals,  at  the  earliest 
practicable  period  ;  and  he  was  invested  with 
all  the  powers  necessary  or  proper  to  enable 
him  to  attain  this  object.  Idem,       187 

5.  The  first  thing  to  be  considered  by  M  was 
the  security  of  the  collaterals,  and  the  next 
their  collection.  If  a  debt  were  good  he 
should  sue ;  if  doubtful  he  might  give  time 
and  get  security  ;  if  it  was  good  policy  not  to 
sue  he  might  decline  it,  and  might  compound 
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and  compromise  a  debt,  if,  lookiog  to  the 
interest  of  the  creditor,  in  the  exercise  of  a 
sound  discretion,  that  was  deemed  best ;  and 
new  securities  taken  by  M,  might  properly  be 
in  his  own  name.  Idetn^        187 

6.  In  determining  whether  it  would  be  good 
policy  to  sue  for  a  debt,  or  give  time  on 
getting  security,  or  to  accept  a  compromise, 
the  fact  that  M  acted  under  the  advice  of  and 
upon  information  derived  from  his  counsel, 
affords  at  least  frima  facie  evidence,  that 
sucH  action  was  bona  fide  and  proper. 

Idem,        187 
SHERIFFS. 


1.  A  sheriff  who  takes  the 
under  an  attachment  against 
B,  thereby  not  only  commits 
plainly  violates  the  duty  of 
breaks  the  condition  of  his 
and  his  sureties  are  liable  for 
Sangster  6f  als.  v.  The 
wealthy 


property  of  A, 
the  property  of 
a  trespass,  but 
his  office,  and 
official  bond ; 
his  act. 
Common' 

124 


2.  In  an  attachment  in  equity  against  B 
and  A,  the  property  of  A  is  taken  as  the 
property  of  B,  and  being  perishable,  it  is  sold 
under  an  order  of  the  court ;  and  afterwards 
the  court  decrees  that  the  sheriff  pay  the  pro- 
ceeds of  sale  to  A.  The  sheriff  failing  to 
pay,  A  moves  against  him  and  his  sureties  in 
the  County  court,  and  judgment  is  entered 
for  the  penalty  of  his  bond,  to  be  discharged 
by  the  payment,  &c.,  which  is  paid.  Previous 
to  the  decision  of  the  court  in  favor  of  A,  he 
brought  an  action  on  the  official  bond  of  the 
sheriff,  against  him  and  his  sureties,  for 
trespass  in  taking  his  goods ;  and  the  former 
judgment  and  its  payment  was  set  up  in 
defence.    Hbld  : 

1.  The  action  is  not  thereby  barred  *,  but 
A  may  recover  the  difference  between  the 
▼alne  of  the  goods  at  the  time  they  were 
taken  under  the  attachment,  and  the 
amount  of  the  proceeds  of  sale  paid  to  A. 

Idem,        124 

2.  That  it  was  not  necessary  to  proceed 
by  scire  facias  on  the  former  judgment,  but 
an  action  on  the  bond  might  be  sustained. 

Ideniy        124 

3.  The  record  of  a  County  court  states  that 
¥*,  a  sheriff,  who  had  been  required  to  give  a 
new  bond,  '*this  day  appear^  in  court  and 
executed  and  acknowledged  such  new  bond, 
and  the  security  thereto  being  considered 
sufficient  by  the  court,  the  same  is  ordered  to 
be  certified."  In  the  absence  of  fraud,  this 
record  is  conclusive  that  the  bond  was  prop- 
erly executed;  and  evidence  will  not  be 
admitted  to  contradict  it. 

Vaughan   &  als,   v.    The   Common- 
wealth, 386 
To  the  same  effect  is, 

Calwelly.  The  Same,  391 

4.  What  evidence  is  not  sufficient  to  out- 
"weigh  the  record.     See  Estoppels,  No.  5,  and 

Idem,        391 
SPECIFIC  PERFORMANCE. 

1-  When  a  vendor  of  land  has  notified  the 
purchaser  that  he  will  not  perform  the  con- 
tract, the  purchaser  may  file  a  bill  for  a  spe- 


cific execution  of  it  without  making  a  tender 
to  the  vendor  of  the  securities  provided  for 
therein. 

IVhite  V.  Dobson  <Sf  aL,  262 

2.  There  being  two  parcels  of  land  em- 
braced in  the  contract,  each  at  a  specific  price, 
if  the  vendor  can  make  a  good  title  to  but 
one,  the  vendee  is  entitled  to  have  a  convey- 
ance of  that  parcel,  if  he  will  pay  the  stipu- 
lated price  of  that  parcel,  and  accept  it  in  full 
satisfaction  of  the  contract.        Idem,        262 

3.  The  vendee  is  entitled  to  have,  if  he  elects 
it,  an  account  of  the  rents,  issues  and  profits 
of  the  land,  and  to  have  them  set  off  against 
the  purchase  money  ;  or  if  he  elects  to  waive 
an  account,  he  shall  not  pay  interest  on  the 
purchase  money.  Idem,        262 


657 


STAMP  ACT, 
See  Revenue  Laws, 
•STATUTES. 


1.  The  act  of  March  18th,  1856,  §  25, 
imposing  taxes  for  the  support  of  the  state 
government,  construed  in. 

Orange  and  Alexandria  Railroad 
Company  v.  The  City  Council  of 
Alexandria,  176 

2.  The  act.  Code,  ch.  149,  §  5,  in  relation  to 
limitations  of  action  between  partners,  con- 
strued in, 

Foster's  curator  v.  Rison  <Sf  al.,  321 

3.  The  act.  Code,  ch.  135,  §  5,  in  relation  to 
landlords  defending  the  title,  construed  in, 

Mitchell,  &c.  v.  Baratta  6f  als.,         445 

Same  v.  Riviera  &  als, ,  445 

4.  The  act.  Code,  ch.  162,  §  9,  p.  629,  in 
relation  to  dispensing  with  jury  trials,  con- 
strued in.  Idem,        445 

5.  The  act.  Code,  ch.  135,  ^  2  and  38,  and 
ch.  149,  g  19,  in  relation  to  actions  of  eject- 
ment, construed  in.  Idem,        445 

6.  The  act,  Code,  ch.  208,  §  27,  in  relation 
to  the  finding  by  the  jury  of  part  of  the 
offence  charged,  construed  in. 

Hardy* s  and  Curry* s  Case,  592 

7.  The  act.  Code,  ch.  192,  §  53,  in  relation 
to  the  destruction  of  property,  construed  in, 

Davis*  Case,  617 

8.  The  act.  Code  of  1860,  ch.  141,  §  10,  in 
relation  to  bills  charging  usury,  construed  in, 

Brockenbrough* s  ex*ors  v.  Spindle*s 
adm'rs,  21 

STOCKS. 

1.  Upon  a  contract  to  deliver  stock,  the 
damages  for  the  failure  to  deliver  it  is  the 
value  of  the  stock  at  the  time  it  ought  to  be 
delivered. 

The  Orange  and  Alexandria  Rail- 
road Company  v.  Fulvey  for  Cow- 
herd, 366 

Samev.  Cowherd,  366 

SUBSTITUTION. 

1.  How  tenant  for  life  of  slaves  selling  one 
of  them,  may  substitute  other  slaves  for  the 
one  sold.     See  Tenant  for  Life,  and 

Tabb*s  curator  v.  Cabell  &  als,,  160 
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2.  If  in  sttch  a  case  the  law  only  declares 
that  the  note  shall  not  be  available  as  evi- 
dence, an  action  may  be  maintained  upon  it 
in  another  state.  Idem^        47 

3.  The  stamp  act  of  the  state  of  Maryland 
does  not  avoid  the  instrument,  but  renders  it 
unavailable  as  evidence  ;  and  an  action  may 
be  maintained  in  Virginia  upon  a  note  made 
in  Maryland,  though  it  be  not  stamped  as 
required  by  the  Maryland  statute. 

I  demy        47 

4.  A  paper  signed  in  blank  in  Virginia,  is 
sent  to  Maryland  to  be  filled  up  there.  It  is 
filled  up  there,  and  at  the  same  time  and 
place,  is  endorsed  by  the  payee  to  the  hold- 
ers, for  value ;  the  note  being  in  fact  for  the 
accommodation  of  the  payee.  This  is  a 
Maryland  contract,  to  be  governed  by  the 
law  of  Maryland,  though  the  note  is  headed 
W,  a  place  in  Virginia.  Idem^        47 

5.  Negotiable    notes    made    for    the    ac- 

commodation of  F,  are  endorsed  by 
655      *him  to  the  holders,  in  consideration 

of  money  previously  advanced  by  them 
to  him,  of  money  advanced  to  him  at  the 
time  of  the  transfer,  and  of  notes  of  F  falling 
due  at  a  future  day,  which  they  undertake  to 
pay,  and  do  pay  as  they  fall  due ;  all  of 
which  amount  to  the  full  amount  of  the  notes 
so  endorsed  to  them.  The  holders  are  hold- 
ers for  value.  Idem,        47 

6.  In  debt  on  a  negotiable  note  the  defence 
that  the  plaintiff  is  not  a  holder  for  value, 
may  be  made  under  the  plea  of  nil  debet, 

I  demy        47 

REJMAINDERMIJN. 

1.  When  personal  representative  of  a 
remainderman  is  tenant  in  common  with  the 
other  remaindermen,  and  must  join  in  an 
action  to  recover  the  property.  See  Execu- 
tors and  Administrators,  No.  11,  and 

Clarkson  &  als.  v.  Booth,  490 

REVENUE  LAWS. 

1.  If  the  law  of  the  state  where  a  note  is 
made  declares  that  it  shall  be  void  unless  it  is 
stamped,  it  is  void  everywhere,  and  an  action 
cannot  be  maintained  upon  it  in  another  state. 

Fant  &  als,  v.  Miller  df  May  hew,        47 

2.  If  in  such  a  case,  the  law  only  declares 
that  the  note  shall  not  be  available  as  evi- 
dence, an  action  may  be  maintained  upon  it 
in  another  state.  Idem,        47 

3.  The  stamp  act  of  the  state  of  Maryland 
does  not  avoid  the  instrument,  but  renders  it 
unavailable  as  evidence ;  and  an  action  may 
be  maintained  in  Virginia,  upon  a  note  made 
in  Maryland,  though  it  has  not  been  stamped 
as  required  by  the  Maryland  statute. 

Idem,        47 

REVOLUTIONARY  CLAIMS. 

1.  Bill  in  relation  to  land  warrants  issued 
for  services  in  the  revolutionary  war,  dis- 
missed on  the  ground  of  laches  and  lapse  of 
time. 

Doggett  6f  als.  v.  Helm  (Sf  als,,  96 


2.  When  a  claim  for  revolutionary  services 
is  brought  before  the  court,  the  ordinary 
rules  of  evidence  must  be  applied  to  it. 

Idem,       % 
SALES. 

1.  When  a  sale  of  goods  by  salesman  of 
merchant  unauthorized  and  void.  See  Prin- 
cipal and  Agent,  No.  4,  5,  and 

Peshine  v.  Shepperson,  472 

SECURITIES. 

M  is  a  wholesale  merchant,  and  F  is  a 
jobber  in  the  city  of  B ;  and  F  makes  an 
arrangement  with  M,  to  obtain  accommoda- 
tion from  time  to  time,  in  the  form  of  loans, 
discounts  and  the  sale  of  goods,  on  the  terms 
of  placing  the  bonds,  notes  and  accounts  of 
his  customers  in  the  hands  of  M  as  collateral 
security.  There  is  no  agreement  as  to  the 
mode  in  which  these  collaterals  are  to  be 
dealt  with  by  the  parties.  F,  afterwards, 
fails  largely  indebted  to  M,  who  holds  these 
collaterals  in  large  number  and  amount,  the 
debtors  being  scattered  widely  over  the  coun- 
try.   It  is  to  be  inferred : 

1.  That  before  the  failure  of  F,  it  was  not 
intended  or  expected  that  M  was  to  do  more 
than  hold  the  credits  thus  placed  in  his 
hands,  receiving  the  amount  of  such  as  might 
from  time  to  time  be  paid  to  him  ;  but  taking 
no  steps  to  enforce  such  payments,  nor  even 
to  notify  the  collateral  debtors  of  the  assign- 
ment of  their  debts. 

Fant  V.  Miller  &  May  hew,  187 

2.  That  it  was  not  intended  that  F  should 
be  authorized  to  collect  or  renew  or  other- 
wise deal  with  the  collaterals,  except  upon 
the  terms  of  his  paying  or  delivering  to  M 
the  money  collected  or  the  renewed  notes ;  or 
substituting  others  equally  good  for  any 
that  might  be  withdrawn  for  the  purpose  of 
collection  or  renewal.  Idem,       187 

3.  After  the  failure  of  F  it  became  the 
right  and  duty  of  M  to  collect,  as  far  and  as 
soon  as  he  could,  all  the  collaterals  in  his 
hands,  apply  the  proceeds  to  the  payment  of 
his  claim  against  F,  and  pay  him  the  surplus, 
if  any.  And  M  was  bound  to  use  common 
diligence,  such  as  a  man  of  business  and  com- 
mon prudence  would  exercise  about  his  own 
affairs  in  the  situation  in  which  M  was  then 
placed.  Idem,       187 

4.  M  was  assignee  of  these  collaterals, 
bound  to  use  the  diligence  due  by  an  assignee 
under  the  circumstances;  and  he  was  not 

only  a  principal,  as  being  interested  in 
656      the  subject,  *but  he  was  agent  of  F  to 

the  extent  of  his  interest,  and  bound  to 
perform  the  duty  pertaining  to  his  agency. 
The  duty  of  M  was  to  realize  as  much  as 
possible  out  of  the  collaterals,  at  the  earliest 
practicable  period ;  and  he  was  invested  with 
all  the  powers  necessary  or  proper  to  enable 
him  to  attain  this  object.  Idem,       187 

5.  The  first  thing  to  be  considered  by  M  was 
the  security  of  the  collaterals,  and  the  next 
their  collection.  If  a  debt  were  good  he 
should  sue ;  if  doubtful  he  might  give  time 
and  get  security  ;  if  it  was  good  policy  not  to 
sue  he  might  decline  it,  and  might  compound 
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and  compromise  a  debt,  if,  looking  to  the 
interest  of  the  creditor,  in  the  exercise  of  a 
sound  discretion,  that  was  deemed  best ;  and 
new  securities  taken  by  M,  might  properly  be 
in  his  own  name.  laent^        187 

6.  In  determining  whether  it  would  be  good 
policy  to  sue  for  a  debt,  or  give  time  on 
getting  security,  or  to  accept  a  compromise, 
the  fact  that  M  acted  under  the  advice  of  and 
upon  information  derived  from  his  counsel, 
affords  at  least  frima  facie  evidence,  that 
such  action  was  bona  fide  and  proper. 

Idem,        187 
SHERIFFS. 


1.  A  sheriff  who  takes  the 
under  an  attachment  against 
B,  thereby  not  only  commits 
plainly  violates  the  duty  of 
breaks  the  condition  of  his 
and  his  sureties  are  liable  for 
Sangsier  &  als,  v.  The 
wealth. 


property  of  A, 
the  property  of 
a  trespass,  but 
his  office,  and 
official  bond; 
his  act. 
Common' 

124 


2.  In  an  attachment  in  equity  against  B 
and  A,  the  property  of  A  is  taken  as  the 
property  of  B,  and  being  perishable,  it  is  sold 
under  an  order  of  the  court ;  and  afterwards 
the  court  decrees  that  the  sheriff  pay  the  pro- 
ceeds of  sale  to  A.  The  sheriff  failing  to 
pay,  A  moves  against  him  and  his  sureties  in 
the  County  court,  and  judgment  is  entered 
for  the  penalty  of  his  bond,  to  be  discharged 
by  the  payment,  &c. ,  which  is  paid.  Previous 
to  the  decision  of  the  court  in  favor  of  A,  he 
brought  an  action  on  the  official  bond  of  the 
sheriff,  against  him  and  his  sureties,  for 
trespass  in  taking  his  goods ;  and  the  former 
judgment  and  its  payment  was  set  up  in 
defence.    Hbi^d  : 

1.  The  action  is  not  thereby  barred  ;  but 
A  may  recover  the  difference  between  the 
value  of  the  goods  at  the  time  they  were 
taken  under  the  attachment,  and  the 
amount  of  the  proceeds  of  sale  paid  to  A. 

Idem,        V2A 

2.  That  it  was  not  necessary  to  proceed 
by  scire  facias  on  the  former  judgment,  but 
an  action  on  the  bond  might  be  sustained. 

Idem\        124 

3.  The  record  of  a  County  court  states  that 
F,  a  sheriff,  who  had  been  required  to  give  a 
new  bond,  "this  day  appeared  in  court  and 
executed  and  acknowledged  such  new  bond, 
and  the  security  thereto  being  considered 
sufficient  by  the  court,  the  same  is  ordered  to 
be  certified."  In  the  absence  of  fraud,  this 
record  is  conclusive  that  the  bond  was  prop- 
erly executed;  and  evidence  will  not  be 
admitted  to  contradict  it. 

Vaughan   &  als,   v.    The   Common- 
wealth, 386 
To  the  same  effect  is, 

Calwellyf,  The  Same,  391 

4.  What  evidence  is  not  sufficient  to  out- 
weigh the  record.    See  Estoppels,  No.  5,  and 

Idem,        391 

SPECIFIC  PERFORMANCE. 

1.  When  a  vendor  of  land  has  notified  the 
purchaser  that  he  will  not  perform  the  con- 
tract, the  purchaser  may  file  a  bill  for  a  spe- 


cific execution  of  it  without  making  a  tender 
to  the  vendor  of  the  securities  provided  for 
therein. 

White  V.  Dobson  df  aL,  262 

2.  There  being  two  parcels  of  land  em- 
braced in  the  contract,  each  at  a  specific  price, 
if  the  vendor  can  make  a  good  title  to  but 
one,  the  vendee  is  entitled  to  have  a  convey- 
ance of  that  parcel,  if  he  will  pay  the  stipu- 
lated price  of  that  parcel,  and  accept  it  in  full 
satisfaction  of  the  contract.        Idem^        262 

3.  The  vendee  is  entitled  to  have,  if  he  elects 
it,  an  account  of  the  rents,  issues  and  profits 
of  the  land,  and  to  have  them  set  off  against 
the  purchase  money  ;  or  if  he  elects  to  waive 
an  account,  he  shall  not  pay  interest  on  the 
purchase  money.  Idem,        262 


657 


STAMP  ACT. 
See  Revenue  Laws. 
♦STATUTES. 


1.  The  act  of  March  18th,  1856,  §  25, 
imposing  taxes  for  the  support  of  the  state 
government,  construed  in, 

Orange  and  Alexandria  Railroad 
Company  v.  The  City  Council  of 
Alexandria,  176 

2.  The  act.  Code,  ch.  149,  §  5,  in  relation  to 
limitations  of  action  between  partners,  con- 
strued in, 

Foster's  curator  v.  Rison  df  al.,  321 

3.  The  act.  Code,  ch.  135,  §  5,  in  relation  to 
landlords  defending  the  title,  construed  in, 

Mitchell,  6fc,  v.  Baratia  &  als.,         445 

Same  v.  Riviera  &  als, ,  445 

4.  The  act.  Code,  ch.  162,  §  9,  p.  629,  in 
relation  to  dispensing  with  jury  trials,  con- 
strued in.  Idem,,        445 

5.  The  act,  Code,  ch.  135,  §§  2  and  38,  and 
ch.  149,  §  19,  in  relation  to  actions  of  eject- 
ment, construed  in.  Idem.,        445 

6.  The  act.  Code,  ch.  208,  §  27,  in  relation 
to  the  finding  by  the  jury  of  part  of  the 
offence  charged,  construed  in, 

Hardy*s  and  Curry* s  Case,  592 

7.  The  act.  Code,  ch.  192,  §  53,  in  relation 
to  the  destruction  of  property,  construed  in, 

Davis*  Case,  617 

8.  The  act.  Code  of  1860,  ch.  141,  §  10,  in 
relation  to  bills  charging  usury,  construed  in, 

Brockenbrough* s  ex*ors  v.  Spindle^s 
adm*rs,  21 

STOCKS. 

1.  Upon  a  contract  to  deliver  stock,  the 
damages  for  the  failure  to  deliver  it  is  the 
value  of  the  stock  at  the  time  it  ought  to  be 
delivered. 

The  Orange  and  Alexandria  Rail- 
road Company  v.  Fulvey  for  Cow- 
herd, 366 

Same  v.  Cowherd,  366 

SUBSTITUTION. 

1.  How  tenant  for  life  of  slaves  selling  one 
of  them,  may  substitute  other  slaves  for  the 
one  sold.     See  Tenant  for  Life,  and 

Tabb*s  curator  v.  Cabell  &  als,,  160 
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2.  When  a  creditor  for  necessaries  fur- 
nished a  ward,  may  be  substituted  to  the 
rijf ht  of  the  ward  to  proceed  upon  the  g^uard- 
ian's  bond,  ag^ainst  him  and  his  sureties,  to 
have  satisfaction  of  his  debt.  See  Guardian 
&  Ward,  No.  5,  and 

Bamum  dr*  aU.  v.  FrosVs  adm'r  & 
als.,  398 

SURETIES. 

1.  For  what  sureties  of  an  executor  re- 
sponsible. See  Executors  and  Administra- 
tors, No.  7,  and 

Harvey^s   adm^r,    &c.    v.    Steptoe^s 
adm'r  6f  als.,  289 

2.  When  sureties  in  the  official  bonds  of  a 
sheriff,  estopped  by  the  record,  from  denying 
that  it  was  properly  executed  by  them.  See 
Estoppels,  No.  4,  5,  and 

Vaughan   &  als,  v.    The  Common- 
wealth,  386 

Calwell  V.  The  Same,  391 

3.  When  a  creditor  for  necessaries  of  a  ward 
may  subject  the  sureties  of  the  guardian  in 
his  official  bond,  for  the  payment  of  his  claim. 
See  Guardian  and  Ward,  No.  4,  5,  and 

Bamum  6f  als,  v.  Frost's  adm'r  6f 
als„  398 

SURPI^USAGE. 


1.  See  Pleadings,  No.  3,  4,  and 
Adams  v.  Lawson, 
Clarkson  &  als.  v.  Booth, 


250 
490 


SUNDAY. 

1.  Sunday  being  dies  nonjuridicus,  is  not 
one  of  the  days  of  the  terms  of  the  court. 
Michie  6f  als.  v.  Michie's  adm'r  & 
als.,  109 

-TAXES. 

1.  See  Municipal  Corporations,  and 
Orange     &    Alexandria    Railroad 
Company  v.    The  City   Council  of 
Alexandria,  176 

TENANT  FOR  UFE. 

C  tenant  for  life  of  slaves,  remainder  to 
her  children,  who  are  of  full  age,  sells  one  of 
them,  and  declares  that  she  substitutes  two 
of  her  own  slaves,  which  are  of  greater  value, 
in  place  of  the  one  sold,  with  the  consent  of 
her  children.     Hei<d  : 

1.  If  the  substitution  was  with  the  con- 
sent of  the  children,  both  she  and  they  are 
concluded. 

Tahb's  curator  v.  Cabell  &  als.,        160 

658  2.  ♦If  the    substitution    was    made 

without  the  consent  of  the  children, 
C  is  concluded  by  it,  and  the  children  may 
enforce  it  in  equity.  Idem,        160 

3.  It  is  not  material  when  the  declaration 
was  originally  made,  or  in  what  form  of 
words,  or  whether  or  not  it  was  in  writing. 
It  is  enough  that  it  appears  clearly  from 
her  deliberate  declaration,  that  she  had 
made  such  an  appropriation  of  the  slaves, 
and  that  she  then  considered  them  as  hers  j 


for  life  only,  with  remainder  to  her  chil- 
dren. Idem,       160 

4.  C  is  a  trustee  for  the  remaindermen. 
If  having  sold  one  of  the  slaves,  she  had 
invested  the  proceeds  in  other  property,  the 
remaindermen  would  have  been  entitled  to 
it ;  and  upon  the  same  principle,  having^ 
substituted  her  own  slaves  for  the  one  solA, 
the  remaindermen  are  entitled. 

Idem,       160 

5.  If  upon  the  death  of  the  life-tenant  of 
slaves,  the  executor  declines  or  neglects  to 
recover  the  slaves,  and  sell  them  for  divi- 
sion, as  the  will  authorized  him  to  do,  the 
remaindermen  may  sue  in  equity  to  recover 
and  divide  them  among  the  parties  entitled. 

Idem,       160 

6.  A  life-tenant  and  remaindermen  com- 
promise a  suit  in  which  they  take  a  decree 
for  less  than  half  the  amount  of  principal 
and  interest  reported  to  be  due  from  the 
executor,  and  the  decree  directs  the  fund  to 
be  invested,  and  the  interest  paid  to  the 
life-tenant  for  her  life,  and  then  the  fund 
to  be  divided  among  the  remaindermen 
after  the  death  of  the  life-tenant.  The 
whole  fund  will  be  considered  as  principal 
to  be  equally  divided  among  the  remain- 
dermen. 

Tedds  V.  Duval  6f  als.,  M9 

TENANTS  IN  COMMON. 

1.  The  personal  representative  of  one  or 
more  remaindermen,  dying  during  the  life- 
time of  the  life-tenant,  is  tenant  in  common 
with  the  surviving  remaindermen,  and  mnst 
be  joined  with  the  remaindermen  in  an  ac- 
tion to  recover  the  property. 

Clarkson  &  als.  v.  Booth,  490 

2.  See  Parties  at  Common  Law,  No.  3,  4, 
5,  and  Idem,       490 

TRESPASS. 

1.  A  salesman  of  a  merchant  agrees  with  a 
creditor  of  his  principal,  to  sell  him  goods  in 
payment  of  his  debt ;  and  at  night,  without 
the  knowledge  of  the  principal,  and  against 
his  wishes,  known  to  both  of  them,  the  goods 
are  selected  and  sent  off  by  the  purchaser. 
The  purchaser  acquires  no  title  to  the  goods 
by  his  purchase,  and  is  liable  in  trespass  to 
the  merchant  for  the  value  of  the  goods,  and 
for  any  damages  he  has  sustained  by  the 
taking  and  carrying  away  of  the  goods. 

Peshine  v.  Shepperson,  ATI 

2.  In  such  a  case,  if  the  salesman  at  the 
same  time  packs  up  and  sends  off  other  goods, 
to  pay  other  creditors  of  his  principal,  the 
purchaser  is  not  liable  for  the  value  of  these 
goods,  unless  he  aided,  assisted,  and  con- 
curred in  their  being  so  taken  and  carried 
away  for  the  other  creditors ;  and  the  bur- 
then is  on  the  plaintiff  to  prove  this. 

Idem,       472 

3.  In  such  a  case,  no  special  damage  being 
laid,  the  merchant  is  entitled  to  recover  for 
all  such  damages  as  are  the  natural,  proxi- 
mate and  necessary  result  of  the  act  of  the 
purchaser;  and    injury  to    the    credit   and 
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business  standing  of  th';  merchant,  and  the 
injury  to  bis  business*  resulting*  therefrom, 
are  properly  recoverable  as  the  natural,  prox- 
imate and  necessary  consequences  of  the 
acts  of  the  purchaser.  Idem^        472 

4.  In  such  a  case,  to  ascertain  such  dam- 
ages, the  nature  and  extent  of  the  merchant's 
business,  and  whether  profitable,  or  unprofit- 
able, are  proper  subjects  of  inquiry. 

Identy        472 

5.  In  such  a  case  the  probable  profits  of 
the  business  are  not  the  measure  of  damages ; 
but  they  may  be  proved  by  general  evidence, 
as  well  as  the  character  and  extent  of  the 
business,  as  affording  the  best  guide  to  the 
jury  of  which  the  case  admits. 

Idem^       472 

6.  Where  the  act  complained  of  is  accom- 
panied by  circumstances  of  aggravation, 
they  may  be  proved  under  the  general  alle- 
gation of  atia  enormia^  without  further 
specification,  when  they  do  not  afford  a  sub- 
stantial ground  of  action.  Ident^        472 

TRUSTS  AND  TRUSTEES. 

1.  What  debts  secured  by  deed  trustee  may 
pay.  See  Executors  and  Administrators, 
No.  3,  and 

Harvey^s    adm^r,    dfc.   v.    Steptoe^s 

admW  &  als„  289 

2.  It  is  the  duty  of  a  trustee  to  be 
659  *present  at  the  sale  of  the  trust  subject, 
and  to  superintend  and  control  it ;  and 
if  the  sale  is  so  conducted  as  to  prevent  fair 
competition,  whether  cognizant  of  the  cir- 
cumstances or  not,  he  is  l^und  to  make  good 
the  loss,  and  should  be  charged  in  the  settle- 
medt  of  his  accounts,  with  the  fair  value  of 
the  property  so  sold,  and  interest  upon  it,  as 
if  the  money  had  been  received. 

Idem,        289 

3.  Whilst  the  execution  of  a  trust  is  in 
progress,  the  account  of  the  trustee  should  be 
stated  on  the  principles  of  executor's  ac- 
counts. But  when  it  is  substantially  closed, 
it  should  be  stated  on  the  principle  of  debtor 
and  creditor,  interest  to  be  charged  upon 
each  sum  received  from  the  end  of  six  months 
after  its  receipt,  and  disbursements  first  ap- 
plied to  interest  whilst  there  is  any  due. 

Idem,        289 

4.  Though  a  deed  of  trust  to  secure  debts, 
is  voluntary  in  part,  and  therefore  void  as  to 
creditors  to  that  extent,  yet  it  is  valid 
between  the  parties,  and  the  trustee  is  not 
responsible  for  the  voluntary  debts,  secured 
by  the  deed,  which  he  paid.  Idem,        289 

5.  How  trustee  in  a  deed  who  becomes  exec- 
utor of  the  grantor,  should  treat  the  surplus 
of  the  trust  fund.  See  Executors  and  Ad- 
ministrators, No.  5,  and  Idem,        289 

USURY. 

1.  The  10th  section,  ch.  141,  of  the  Code  of 
1860,  authorizing  a  debtor,  by  bill  requiring 
no  discovery  of  the  defendant,  to  pray  an  in- 
junction to  prevent  the  sale  of  property  con- 
veyed to  secure  the  payment  of  money  or 
other  thing    borrowed  at  usurious  interest. 


diCt,  was  designed  to  adopt  the  principle 
of  the  case  of  Marks  v.  Morris,  2  Munf. 
407,  which  had  been  overruled  by  the  Bank  of 
Washington  v.  Arthur,  3  Gratt.  173,  20x6.  Bell 
V.  Calhoun,  8  Id.  22,  and  therefore  permits 
such  bill  to  be  filed  against  the  representa- 
tives of  the  lender  after  his  death* 

Brockenbrough^s  ex*ors  v.  Spindle^s 
adm'rs,  21 

2.  Where  a  borrower  is  entitled  to  relief 
under  this  section  of  the  statute,  he  is  to  be 
relieved  from  the  whole  debt,  both  principal 
and  interest,  and  not  merely  the  usurious 
excess.  Jdem,        21 

3.  The  issue  "whether  or  no  the  transaction 
is  usurious,"  directed  by  this  section  to  be 
made  by  the  court  and  tried  at  its  bar  by  a 
jury,  is  the  sole  object  and  not  an  incident  of 
the  suit.  Its  purpose  is,  not  to  inform  the 
conscience  of  the  court,  but  to  conclude  the 
question  of  fact ;  and  the  court  is  bound  to 
decree  in  accordance  with  the  verdict,  unless 
for  good  cause  a  new  trial  be  granted. 

Semble— The  better  practice  is,  that  all 
proceedings  under  this  statute,  including  the 
trial  of  the  issue,  should  be  in  chancery, 
although  in  this  case  the  issue  was  tried  on 
the  law  side  of  the  court,  and  such  practice 
upheld.  Idt  m,        21 

4.  It  is  the  established  rule  of  this  court* 
that  to  convict  a  person  of  usury,  •  the  usury 
must  be  proved  beyond  a  rational  doubt  to 
the  contrary.  Idem,       21 

5.  S,  in  urgent  need,  asks  G-  where  he  can 
get  money.  G  applies  to  B,  and  is  told  by 
B  he  has  no  money  to  lend.  Believing  that 
Virginia  state  stock  would  relieve  S.  it  is  sug- 
gested by  G  that  such  stock  would  answer  in 
lieu  of  money ;  to  this  proposal  B  replies  that 
he  might  perhaps  accommodate  S,  and  G  in- 
forms S  of  what  B  said.  Subsequently  B 
caused  the  required  amount  of  stock  to  be 
transferred  in  accordance  with  the  direc- 
tions of  S,  who  executes  to  B  his  bond  for 
$11,000,  payable  three  years  after  date,  with 
legal  interest.  The  sum  of  $11,000  was  the 
par  value  of  the  stock,  whilst  its  market 
value  at  the  time  was  but  $91  in  the  hundred. 
Hbi«d  :  The  transaction  was  a  fair  sale,  and 
not  a  device  to  cover  a  usurious  loan  of 
money.  The  case  not  distinguishable  in 
principle  from  Seldy  v.  Morgan,  3  Leigh  577, 
which  is  approved  and  confirmed. 

Idem,       21 

6.  The  question  of  usury  is  a  question  of 
law  and  fact ;  and  the  facts  being  ascertained, 
it  is  for  the  court  to  determine  whether  they 
constitute  usury.  And  the  appellate  court 
will  pass  upon  the  question  either  upon  an 
instruction  setting  out  the  facts  proved,  and 
asking  the  court  to  instruct  the  jury  that  they 
do  not  constitute  usury,  or  upon  a  motion 
for  a  new  trial,  where  the  court  certifies  the 
facts  proved.  Idem,        21 

7.  A  plea  of  usury  of  a  foreign  state  must 
state  what  the  law  of  usury  is  in  that  state. 

Fant  6f  als,  v.  Miller  6f  Mayhew,     47 

660         "S.  By  the  usury  law  of  Maryland  a 
contract  or  evidence   of  debt,  though 
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tainted  with  usury,  is  not  null  and  void, 
but  is  a  valid  contract,  upon  which  an  action 
may  be  maintained  to  recover  the  principal 
and  sin  per  cent,  per  annum  interest  thereon  ; 
and  is  void  for  the  excess.  Idem^        47 

9.  In  an  action  in  Virfs^-inia  upon  a  note 
made  in  Maryland,  on  which  more  than  six 
per  cent,  per  annum  of  interest  was  charged, 
the  plain tifiF  may  recover  the  principal  and 
six  per  cent,  per  annum;  and  where  a  sep- 
arate note  was  given  for  the  excess  of  inter- 
est, which  is  still  in  the  hands  of  the  plaintifiF 
unpaid,  he  will  be  permitted  to  recover  the 
principal  of  the  note  sued  on  and  six^^r  cent, 
per  annum  interest  thereon.  Idem^        47 

WASTE  AND  UNAPPROPRIATED 

LAND. 

1.  In  Eastern  Virginia,  a  party  in  posses- 
sion of  land,  tracing  back  his  title  for  up- 
wards of  seventy  years,  it  is  a  presumption 
of  law  that  a  grant  has  issued  for  the  land, 
and  it  is  not  therefore  subject  to  entry  and 
grant  as  waste  and  unappropriated. 

Matthews  v.  Burton^  312 

WILLS. 

1.  C,  by  his  will,  lends  to  his  wife  E,  for 
and  during  her  natural  life,  all  his  personal 
and  real  estate.  At  her  death  he  gives  the 
property  to  be  equally  divided  between  a 
child  living-,  and  one  of  which  his  wife  was 
then  enciente.  After  other  bequests  over  on 
failure  of  issue  of  his  children,  he  says  :  It  is 
also  my  desire  that  my  wife  should  never 
marry  without  entering  into  a  marriage  con- 
tract to  secure  the  property  for  the  benefit 
of  her  and  my  children.  Hbi<d  :  The  last 
clause  does  not  affect  the  provision  in  favor 
of  the  wife,  so  as  to  reduce  her  interest  upon 
her  marriage. 

Ray  field  df  Wife  v.  Gaines  &  als.,         1 

2.  Clear  and  unambiguous  provisions  in  a 
will,  expressly  made,  cannot  be  controlled 
by  mere  inference  and  argument  from  gen- 
eral and  ambiguous  provisions  in  other  parts 
of  the  will.  Idem,        1 

3.  Testator  had  twelve  children,  six  un- 
married daughters.  He  directed  his  estate 
to  be  divided  into  twelve  parts,  and  gave  a 
part  to  each  child.  He  then  says  :  **It  is 
my  will  and  desire,  that  if  any  of  my  children 
die  without  heirs,  for  their  part  to  be  equally 
divided  amongst  all  my  children  then  liv- 
ing." This  is  a  good  executory  bequest  in 
favor  of  the  children  surviving  one  dying 
without  issue. 

JNorris  \.  Johnston^  8 

4.  **A11  the  rest  and  residue  of  my  estate 
which  may  at  any  time  come  to  the  hands  of 
my  executor,  either  from  the  lapsing  of  the 
aforesaid  legacies  or  otherwise,'*  held,  upon  a 
consideration  of  the  whole  will  and  surround- 
ing circumstances,  to  include  the  testator's 
real  estate. 

Smithes  ex^ors  v.  Smith  df  als,,  268 

5.  Legacies  held  to  be  made  good  out  of 
the  real  estate  if  the  personal  estate  is  not 
sufficient.  Idem,        268 


6.  C  died  leaving  one  daughter  and  two 
sons.  By  his  will  he  says :  "I  give  the 
above  recited  land  and  negroes  to  my  said 
daughter  B  during  her  natural  life,  and  then 
to  her  children  living  at  her  death,  to  be 
equally  divided  ;  if  none,  then  to  my  sons  W 
and  J  for  life,  then  to  be  equally  divided 
between  them  and  their  children.  He  makes 
a  similar  provision  for  each  son  and  his  child 
or  children,  with  the  same  limitation  over  to 
the  daughter  and  son  and  their  children.  W 
and  J  died  without  children.  B  died  leaving 
children  surviving  her,  and  the  children  of 
others  who  died  before  her.  Hbld  :  That 
on  the  death  of  W  and  J  the  whole  property 
vested  in  B  for  life,  and  on  her  death  passed 
to  her  children  who  survived  her,  to  the 
exclusion  of  the  children  of  her  deceased 
children. 


Tedds  V.  Duval  <Sfals,, 


349 


7.  Where  a  will  affords  no  satisfactory  doe 
to  the  real  intention  of  the  testator,  the  court 
must,  from  the  necessity  of  the  case,  resort 
to  legal  presumptions  and  rules  of  construc- 
tion. But  such  rules  yield  to  the  intention  of 
the  testator  apparent  in  the  will ;  and  have 
no  application  where  the  intention  thus 
appears.  Idem,       349 

8.  Bequest  of  slaves  to  a  daughter  B  and 
her  husband  A.  If  B  die  having  no  bodily 
heir,  she  and  A  to  enjoy  them  during  their 
life,  but  not  to  remove  them  out  of  the  state, 
and  at  their  death  to  be  divided  equally 
among  the  rest  of  testator's  children.  B  sur- 
vives her  husband  and  dies  never  having  had 

a  child.  The  contingent  limitation  to 
661      the  other  children  is  valid,  *and  all  the 

children  alive  at  the  death  of  the  testa- 
tor take  equally. 

Clarkson  df  als,  v.  Booth,  490 

WITNESSES. 

1.  The  assignee  of  a  bond  transfers  it  for 
value,  without  assignment,  but  undertakes 
verbally  to  guarantee  it,  if  the  transferee 
calls  upon  him  to  do  so,  to  enable  him  to  dis- 
pose of  it.  The  transferee  disposes  of  the 
bond  without  calling  for  the  guaranty.  The 
assignee  is  no  longer  liable  on  the  promise 
to  guarantee,  and  is  not  therefore  an  incom- 
petent witness  for  the  holder  against  the 
obligors. 

J^ant  (Sf  als.  v.  Fant,  who  sues,  6fc.,       11 

2.  There  being  a  plea  of  usury  in  the 
transfer  of  the  bond  by  the  obligee  to  the 
assignee,  if  he  transferred  it  with  the  knowl- 
edge that  there  was  such  usury,  he  was  then 
guilty  of  a  deceit,  and  the  right  of  action 
arose  upon  the  transfer ;  and  if  time  has 
barred  that  action,  the  assignee  is  not  there- 
fore an  incompetent  witness  for  the  holder  of 
the  bond  against  the  obligors.      Idem,       11 

3.  A  witness  ought  not  to  write  his  deposi- 
tion or  his  answers  beforehand ;  nor  ought 
they  to  be  written  for  him  beforehand,  by 
counsel  or  any  other  person ;  but  he  ought  to 
answer  the  questions  orally  or  from  memory, 
as  they  are  propounded  to  him. 

Fant  V.  Miller  6f  Mayhew,  187 
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4.  Parties  or  their  counsel  may  orally  or  by 
writing^,  previous  to  the  examination  of  a 
witness,  direct  his  attention  to  the  facts  in 
regard  to  which  he  is  intended  to  be  exam- 
ined; and  he  may  refresh  his  memory  in 
regard  to  such  facts,  by  examining'  books  or 


papers,  and  making  memoranda  from  them 
or  otherwise,  especially  of  dates  and  amounts, 
and  use  such  memoranda  for  the  purpose  of 
refreshing  his  memory  at  the  time  of  giving 
his  evidence.  Idem,        187 

5.  See  Depositions. 
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Supreme  Court  of  Appeals  of  Virginia. 


Millan  v.  Kephart. 

October  Term,  1807,  Richmond. 

.  Contract  of  Lease— Destruction  of —Proof  of  Contents 

—Case  at  Bar.— K  leased  to  M  a  house  and  lot  in  the 
city  of  A,  for  four  years:  but  there  was  a  stipula- 
tioo  in  the  lease,  that  if  K  sold  the  property  before 
the  time  ran  out,  upon  a  proper  notice  of  such  sale 
M  should  deliver  up  possession  of  the  premises. 
The  lease  had  been  destroyed,  and  the  contents 
were  proved  by  parol  evidence.  K  did  sell  the 
property  before  the  four  years  expired,  and  srave 
a  notice  to  M  to  deliver  possession.  Held:  1.  It 
was  for  the  Jury  to  ascertain  from  the  evidence 
what  were  the  terms  of  the  contract,  and  to 
determine,  under  such  instructions  as  the  court 
miffht  Klve  for  their  information  and  guidance, 
what  was  their  lesral  effect. 

a.  SaoM— Function  of  Jury.— The  Jury  was  to  ascertain 

the  true  intention  of  the  parties  as  embraced  in 

the   contract.    For  that  purpose   they  were   to 

consider  the  whole  contract:  not  any   one 

2  provision  only,  but  all  its  provisions ;  •not  the 
words  merely  in  which  they  were  expressed, 
but  their  object  and  purpose,  as  disclosed  by  the 
language,  by  the  subject  matter,  and  the  condition 
and  relation  of  the  parties:  and  thus  to  determine 
whether  the  stipulation  for  the  surrender  of  the 
property  upon  a  sale  and  notice,  was  a  collateral 
limitation,  or  a  covenant. 

3.  Sane— Case  at  Bar.— If  the  stipulation  was  a  col- 
lateral limitation,  K  was  entitled  to  recover  the 
premines;  if  it  was  a  covenant,  he  was  not  entitled 
10  recover. 

4.  5ame— Sale  of  Property  by  Lessor— Notice.— The 
notice  was  not  required  to  be  for  three  months,  or 
for  any  particular  period. 

This  was  a  case  of  unlawful  detainer,  in 
the  county  court  of  the  county  of  Alexan- 
dria, brought  in  August,  1858,  by  George 
Kephart  against  Wa&er  R.  Millan,  to  re- 
cover a  house  and  lot  in  the  said  county, 
rented  by  Kephart  to  Millan  for  four  years 
ending  on  the  1st  of  March,  1859.  The  case 
came  on  to  be  tried  in  January,  1859,  when 
the  defendant  asked  the  court  for  several 
instructions  to  the  jury;  which  were  re- 
fused. And  he  thereupon  excepted.  The 
facts,  as  they  appear  from  the  bill  of  excep- 
tions, so  far  as  they  are  necessary  to  under- 
stand the  questions  involved  in  the  decision 
of  this  court,  are  as  follows : 

There  was  a  written  contract  between 
Kephart  and  Millan,  for  a  lease  of  the 
premises  in  question,  for  a  term  of  four 
years,  at  a  rent  of  four  hundred  and  fiftj' 
dollars,  afterwards  increased  to  five  hundred 
dollars  by  a  parol  agreement,  ending  on  the 


1st  of  March,  1859,  which  was  placed  in  the 
hands  of  a  third  party,  by  whom  it  was 
destroyed  under  the  supposition  by  him, 
that  it  had  been  superseded  by  another  leas': 
of  the  premises  between  the  same  parties. 
Among  other  stipulations  in  this  written 
lease,  the  contents  of  which  were  proved  by 
parol  testimony,  there  was  a  stipulation 
that  upon  a  sale  of  the  premises,  and  proper 
notice    of   such   sale,    Millan   was  to 

3  deliver  *up  possession  of  the  premises. 
On  the  15th  of  January,  1858,  Kephart 

wrote  to  Millan  from  Mobile  in  Alabama, 
requiring  him  to  give  up  possession  of  the 
premises  on  the  1st  of  May  following ;  say- 
ing it  was  for  the  purpose  of  occupying  the 
property  himself,  either  directly  or  indi- 
rectly: and  this  letter  was  received  by 
Millan. 

On  the  1st  day  of  May,  1858,  Kephart  sold 
the  property  to  Price  and  Cook;  and  they 
entered  into  a  written  agreement  of  that 
date,  under  seal,  which  was  admitted  to 
record.  This  agreement  is  in  its  language 
very  much  in  the  form  of  a  conveyance ;  he 
bargains  and  sells  the  property  to  Price  and 
Cook ;  but  in  other  respects  it  is  as  it  de- 
scribes itself,  articles  of  agp'eement:  and 
Kephart,  in  the  conclusion  of  the  agree- 
ment, binds  himself  to  give  peaceable  and 
quiet  possession  of  the  premises  within 
twenty  days  from  the  date,  or  in  default  of 
possession,  to  pay  five  hundred  dollars  as  a 
forfeiture. 

On  the  5th  of  June,  1858,  the  parties  seem 
to  have  been  together,  with  others,  about 
other  matters;  and  after  these  were  con- 
cluded, Millan  presented  to  Kephart  an 
account,  in  which,  after  charging  Kephart 
with  various  items,  amounting  to  §314  15,  he 
credits  him  with  rent  up  to  March,  1858,  S500, 
leaving  a  balance  due  Kephart  of  $185  85 : 
which  account,  at  the  time  of  its  pre- 
sentation, was  not  objected  to  by  Kephart; 
but  he  told  Millan  to  put  no  more  repairs 
on  the  property,  as  it  would  absorb  all  the 
rent:  and  on  the  same  day  he  refused  to 
receive  and  receipt  for  the  said  sum  of 
S185  85. 

On  the  5th  day  of  June.  1858,  the  follow- 
ing notice  in  writing  was  served  on  Millan: 
To  Walker  R.  Millan,  Esq.  : 

Sir, — I  hereby  notify  you  to  give  and  de- 
liver up  possession  of  the  house,  jail,    land 
and  premises,  with  the  appurtenances,    sit- 
uate on  the  north  side  of  Duke  street, 

4  *between    Fayette  and  West    streets, 
in  the  citj'  of  Alexandria,  Va.,  which 

you  hold  of  me  as   tenant   thereof,    on    the 
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7th  day  of  July,  1858,  as  by  the  terms  of 
your  tenancy  you  are  oblig-ed  to  do ;  I  hav- 
ing* bona  fide  sold  the  said  premises,  with 
an  agreement  to  deliver  possession  of  the 
same.  Witness  my  hand  this  5th  day  of 
June,  1858. 

Greorge  Kephart. 

The  first  instruction  asked,  after  refer- 
ring to  the  facts  as  hereinbefore  given, 
concluded  as  follows :  Yet  the  plaintiff  can- 
not recover  in  this  suit,  because  the  lan- 
guage of  said  lease  in  reference  to  said 
notice  of  sale,  is  wholly  indefinite  and  un- 
certain in  point  of  time,  either  in  contem- 
plation of  law,  or  by  the  terms  of  the  said 
lease. 

The  second  Lastruction  asked  was  as  fol- 
lows: If  the  jury  shall  believe  from  the 
evidence,  that  a  written  lease  existed  be- 
tween the  plaintiff  and  defendant,  for  a 
term  of  years,  and  that  it  contained  a  stip- 
ulation that  the  defendant  was  to  surrender 
possession  of  the  leased  premises  to  the 
plaintiff  in  the  event  of  a  sale  thereof  by 
the  plaintiff,  then  that  the  plaintiff  cannot 
avail  himself  of  a  breach  of  this  covenant 
in  this  action ;  and  they  must  find  for  the 
defendant. 

The  third  instruction  asked  was,  that  the 
proper  notice  referred  to  in  the  lease,  was 
three  months'  notice  next  before  the  expira- 
tion of  the  current  year.  The  fourth  was 
that  the  plaintiff  must  have  made  such  a 
sale  of  the  premises  as  he  could  haye  sued 
on  or  enforced  by  an  action  at  law.  And 
the  fifth  was,  that  if  at  the  time  of  the  in- 
stitution of  this  >8uit.  Price  and  Cook  were 
the  owners  of  the  property  in  question, 
under  a  bona  fide  purchase  from  Kephart, 
then  Kephart  was  not  entitled  to  the  pos- 
session of  the  property,  and  could  not 
maintain  this  suit  against  the  defendant. 

There  was  a  verdict  and  judgment 
5  for  the   plaintiff;  and  *the  defendant 

obtained  a  supersedeas  to  the  judg- 
ment from  the  Cir<*uit  court  of  the  county 
of  Alexandria ;  but  when  the  cause  came  on 
to  be  heard  in  that  court,  the  judgment 
was  affirmed;  and  the  defendant  obtained 
an  appeal  to  this  court. 

DANlBLi  for  the  appellant,  insisted,  1st. 
That  the  second  instruction  asked  for 
should  have  been  given.  That  this  instruc- 
tion rightly  assumes  that  the  stipulation  in 
the  lease  was  a  covenant,  and  not  a  condi- 
tion, for  re-entry  of  the  landlord  upon  his 
tenant,  nor  a  limitation  by  which  the 
lease  became  void,  and  the  right  of  posses- 
sion vested  in  him.  This  is  clear  for  the 
reason  that  by  the  sale  the  landlord's  inter- 
est, as  landlord,  ceased,  having  passed 
thereby  to  the  purchaser.  There  was  no 
estate  left  in  the  landlord  after  the  sale, 
which  he  could  recover  in  this  or  any  other 
action.  If  the  tenant  had  delivered  posses- 
sion to  Kephart,  it  would  have  been  merely 
as  the  agent  to  receive  it  for  the  purchaser. 
But  the  court  evidently  treated  this  cove- 
nant as  one  of  re-entr3'  by  the  landlord,  on 
a  breach  of  some  condition  in  a  lease. 

There  may  be  a  right  of  re-entry  for  the 
breach   of  any   condition    in    a    lease ;  the 


most  common  of  which  is  the  payment  of 
rent;  but  it  must  be  expressly  provided  for 
in  the  deed,  and  is  always  most  strictly 
construed.  Upon  a  breach  ejectment  will 
lie;  and  perhaps  unlawful  detainer  also. 
So  there  may  be  in  a  lease  for  years,  a  con- 
dition that  upon  default  the  lease  shall  be 
ipso  facto  void.  In  that  event  also,  the 
landlord's  remedies  for  the  possession  arise. 
As  to  forfeiture  and  re-entry,  the  court  is 
referred  to  Bac.  Abr.  Rent  A  4 ;  2  Tuck. 
Com.  91. 

It  is  further  evident,  that  this  was  merely 

a  covenant   sounding   in  damages,  and  the 

subject   of    liquidation    and  arrangement; 

that    nothing   is  expressed   in  it,  as  to  the 

apportionment  of  the  rent  in  case  the 

6  premises  should  be  *sold,    and  there- 
upon  possession  given  up,  say  in  the 

middle  or  after  the  commencement  of  the 
year.  There  cannot  be  found  a  case  in  the 
books  where  a  condition  of  re-entry,  or  that 
a  lease  shall  be  void,  has  been  held  to  exist, 
when  the  lease  did  not   plainly  so  provide. 

2d.  Upon  the  same  reasoning  the  fifth 
instruction  should  have  been  given.  Kep- 
hart no  longer  had  any  estate  or  right  to 
the  possession,  after  his  absolute  deed  to 
his  vendees.  He  covenants  therein  to  give 
them  possession  within  a  time  limited;  but 
this  he  could  only  do'by  enforcing  his  cov- 
enant with  the  tenant,  or  by  asserting 
remedies  in  their  names.  But  surely  he 
could  not  sue  for  the  possession  in  his  ovm 
name  as  landlord.  And  the  fair  construc- 
tion of  the  tenant's  covenant  is  to  give 
possession  to  the  purchaser.  He  could  not, 
after  his  absolute  sale  and  conveyance  of 
the  title,  sue  a  stranger  for  trespass;  and 
this  is  conclusive  that  he  could  not  sue  for 
the  possession.  Olinger  v.  Shepherd,  12 
Gratt.  462.  Had  his  contract  been  execn- 
tory,  resting  in  mere  agreement,  he  might 
maintain  this  action ;  but  not  after  his 
absolute  executed  conveyance.  Harrison  v. 
Middleton,  11  Gratt.  548. 

There  was  no  counsel  for  the  appellee. 

JOYNES,  J.  To  entitle  the  plaintiff  in 
the  court  below  to  recover  in  this  case,  it 
was  incumbent  on  him  to  establish  that, 
at  the  commencement  of  the  suit,  the  right 
of  the  defendant,  who  had  entered  into  pos- 
session as  his  tenant,  had  expired,  and  that 
he  still  detained  the  possession,  without  the 
consent  of  the  plaintiff.  Code,  ch.  134,  {  1. 
The  lease  was  for  a  term  of  four  years, 
which  had  not  yet  elapsed.  But  it  appears 
from  the  evidAice,  that  the  written  lease, 
which  had  been  destroyed,  contained  a  stip- 
ulation that  upon  a  sale  of  the  premises  and 
proper  notice  of  such  sale,  the  defend- 
ant    was    to    deliver    up    possession 

7  *of  the  premises.  The  plaintiff  had 
made  a  sale  of  the  premises  by  execu- 
tory contract,  and  given  notice  of  it  to  the 
defendant,  before  the  commencement  of 
this  action,  which  proceeds,  of  necessity, 
on  the  ground  that  the  right  of  the  defend- 
ant had,  by  reason  of  such  sale  and  notice, 
absolutely  ceased  and  determined. 

A  clause  in  a  lease  designed   to   abridge 
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the  right  of  the  tenant  during  the  period 
limited  for  the  duration  of  his  estate,  may 
operate  in  several  ways. 

1.  It  may  operate  as  a  collateral  limita- 
tion, sometimes,  but  as  I  think,  improperly 
called  a  conditional  limitation,  of  the  ten- 
ant's estate. 

A  limitation  marks  the  bounds  or  limits 
of  an  estate,  beyond  which  it  cannot  con- 
tinue. K  collateral  limitation  marks  an 
event  which  may  happen  within  the  time 
described  in  the  direct  limitation,  and  in 
the  happening  of  that  event  puts  an  end  to 
the  estate.  Thus,  a  lease  to  A  for  twenty 
years,  or  until  B  shall  return  from  Rome, 
may  cease  and  determine,  either  by  the 
expiration  of  twenty  years,  the  time  marked 
for  its  duration  by  the  direct  limitation,  or 
by  the  happening,  within  that  time,  of  the 
event  described  in  the  collateral  limitation, 
to  wit,  the  return  of  B  from  Rome.  In 
either  case,  the  estate  of  the  tenant  will 
have  reached  the  utmost  bounds  marked  for 
its  continuance  by  the  limitation  by  which 
its  duration  is  governed ;  and  so,  in  either 
case,  the  right  of  the  tenant  will  be  abso- 
lutely at  an  end,  without  entry  or  other  act 
on  the  part  of  the  landlord.  1  Prest.  Est. 
42-49. 

2.  It  may  operate  as  a  condition.  While 
a  limitation  marks  the  bounds  or  compass 
of  an  estate,  and  the  utmost  time  of  its 
continuance,  the  effect  of  a  condition  is  to 
defeat  the  estate  before  it  reaches  the 
boundary,  or  has  completed  the  full  space 
of  time  described  by  the  limitation.  1 
Preston  Est.  49.  There  does  not  appear, 
however,    to  be  any  ground  for  contending 

that  the  clause  under  consideration 
8         *operated  as  a  condition.     There  are 

no  such  words  in  it  as  of  themselves 
import  a  condition,  and  there  is  no  reser- 
vation of  a  right  of  entry,  which  is  gener- 
ally necessary  to  raise  a  condition,  where 
words  which  of  themselves  import  a  condi- 
tion are  not  employed.  1  Washburn  Real 
Prop.  445.  The  effect  of  a  condition,  how- 
ever, is  only  to  make  the  lease  void  at  the 
option  of  the  lessor;  and  the  modern  au- 
thorities seem  to  establish  that  this  is  so, 
even  where  it  is  provided  that  the  lease 
shall  become  void  on  breach  of  the  condi- 
tion. Roberts  v.  Davey,  4  Barn.  &  Ad.  664, 
(24  Eng.  C.  L.  R.  136) ;  Jones  v.  Carter,  15 
Mees.  &  Welsh.  R.  718;  Clark  v.  Jones,  1 
Denio  R.  516;  Cartwright  v.  Gardner,  5 
Cush.  R.  273;  Phelps  v.  Chesson,  12  Ired. 
Law  R.  194.  An  entry,  therefore,  would 
be  necessary  to  put  an  end  to  the  estate  of 
the  tenant.  Without  such  entry  the  right 
of  the  tenant  would  not  expire,  and  the 
remedy  adopted  in  this  case  would   not  lie. 

3.  It  may  operate  as  a  covenant  only, 
having  no  effect  upon  the  estate  either  to 
limit  or  to  defeat  it,  but  giving  to  the  land- 
lord a  remedy  by  an  action  for  damages,  or 
by  a  suit  in  equity  for  a  specific  execution. 

The  question  in  this  case,  therefore,  was, 
whether  the  clause  which  is  the  subject  of 
discussion,  operated  as  a  covenant  merely, 
or  as  a  collateral  limitation  of  the  tenant's 
estate. 


The  books  abound  in  nice  and  critical 
learning  upon  what  Chancellor  Kent  justly 
denominates  **the  abstruse  subject  of 
limited  and  conditional  estates.''  It  is 
often  difficult  to  say,  upon  the  construction 
of  the  instrument,  whether  a  particular  pro- 
vision is  to  be  regarded  as  a  limitation,  a 
condition,  or  a  covenant.  It  is  a  well  set- 
tled rule,  however,  that  conditions  subse- 
quent are  not  favored  in  law,  and  are  to  be 
taken  stricti  juris,  because  they  tend  to 
destroy   estates.     4   Kent.    Com.   129. 

9  The  same  reason  ^applies  to  a  collat- 
eral limitation,  by  which  an  estate  is 

to  be  determined  within  the  time  marked 
for  its  continuance  by  the  primary  or  direct 
limitation.  And  hence  it  is  laid  down,  that 
neither  conditions  nor  limitations  will 
readily  be  raised  by  mere  inference  and 
argument.  The  intention  to  create  either 
the  one  or  the  other  must  be  clearly  ascer- 
tained ;  but,  when  so  ascertained,  it  will  be 
allowed  a  controlling  effect.  4  Kent.  Com. 
132.  The  same  author  also  lays  it  down  as 
a  rule,  that  if  it  is  doubtful  whether  a 
clause  operates  as  a  condition  or  as  a  cove- 
nant, the  courts  will  incline  to  the  latter 
construction  as  most  favorable  to  the  ten- 
ant. 4  Kent.  Com.  132.  And  the  Supreme 
Court  of  Massachusetts  have  held  that  the 
same  rule  must  govern  where  it  is  doubtful 
whether  the  clause  operates  as  a  limitation 
or  as  a  covenant.  3  Cush.  R.  285.  But, 
after  laying  down  these  rules,  Chancellor 
Kent  proceeds  as  follows:  "The  distinc- 
tions on  this  subject  are  extremely  subtle 
and  artificial,  and  the  construction  of  a 
deed  in  its  operation  and  effect  will,  after 
all,  depend  less  upon  artificial  rules  than 
upon  the  application  of  good  sense  and 
sound  equity  to  the  object  and  spirit  of  the 
contract  in  a  given  case." 

The  court  below  was  not  called  upon, 
however,  to  put  a  construction  upon  the 
clause  which  is  the  subject  of  the  present 
controversy ;  nor  are  we.  The  written  con- 
tract had  been  destroyed,  and  the  particular 
terms  of  it  were  not  submitted  to  the  court 
by  special  verdict  or  otherwise,  in  order 
that  the  court  might  determine  their  legal 
effect.  The  contents*  of  the  writing  were 
proved  to  the  jury  by  parol  evidence.  It 
was  the  province  of  the  jury  to  ascertain 
from  the  evidence,  as  well  as  they  could, 
what  were  the  terms  used  in  the  contract, 
and  to  determine,  under  such  instructions 
as  the  court  might  give  for  their  informa- 
tion and  guidance,  what  was  their  legal 
effect.  Accordingly,  the  defendant  asked 
the  court  to  give  certain   instructions 

10  *to  the  jury,  some  of  which  were  in- 
tended to  govern  them  in  determining 

the  legal  effect  and  operation  of  the  con- 
tract. All  of  the  instructions  asked  for 
were  refused,  and  we  are  now  to  say 
whether  the  refusal  was  proper. 

The  instruction,  which  has  been  mainly 
insisted  upon  in  the  argument  here,  and 
the  one  which  seems  to  be  of  greatest  im- 
portance, is  the  second.  This  declared,  in 
substance,  that  if  the  written  contract  con- 
tained a  stipulation  that  the  defendant  was 
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to  surrender  the  possession  of  the  leased 
premises  to  the  plain ti£P  in  the  event  of  a 
sale  thereof  by  the  plaintiflF,  then  the  jury 
should  regard  the  said  provision  as  having- 
the  effect  of  a  covenant  merely,  and  not 
that  of  a  collateral  limitation,  and  should 
find  for  the  defendant. 

The  province  of  the  jury  was  to  ascertain 
the  true  intention  of  the  parties,  as  em- 
bodied in  the  contract.  For  that  purpose, 
they  were  to  consider  the  whole  contract ; 
not  any  one  provision  only,  but  all  its  pro- 
visions; not  the  words  merely  in  which 
they  were  expressed,  but  their  object  and 
purpose,  as  disclosed  by  the  lang'uag'e,  by 
the  subject  matter,  and  the  condition  and 
relation  of  the  parties.  The  effect  of  the 
instruction  proposed,  however,  was  to  de- 
clare that  such  a  provision  as  that  supposed 
in  it  would  necessarily  control  the  con- 
struction of  the  whole  contract,  and  to  ex- 
clude everything"  else  from  the  consideration 
of  the  jury. 

The  appropriate  technical  words  to  create 
a  limitation  are  donee,  durante,  dum,  usque, 
tamdin,  and  the  like,  or  their  Eng-lish  equiv- 
alents. But  the  use  of  particular  words 
would  be  an  unsafe  test  of  the  nature  of  the 
estate.  The  same  words  may  be  taken 
sometimes  as  a  condition,  sometimes  as 
a  limitation,  and  sometimes  as  a  covenant, 
according  to  the  circumstances  and  the  evi- 
dent intent.  And  the  only  safe,  general 
rule  for  determining  whether  words  are 
words  of  limitation  or  not,  is  to  con- 
11  sider  whether  they  *were  used  to  cir- 
cumscribe the  continuance  of  the 
estate,  and  to  mark  the  period  which  is  to  de- 
termine it.  1  Washburn  on  Real  Prop.  459, 
and  books  there  cited ;  4  Kent  Com.  132,  and 
note.  Looking  to  the  relations  of  the  par- 
ties and  the  subject  matter  of  the  contract, 
the  jury  may  well  have  thought  that  it  was 
the  intention  of  the  parties  to  provide, 
by  the  clause  in  question,  that,  in  the  event 
of  a  sale,  the  estate  of  the  tenant  should 
cease  and  determine.  Nothing  could  be 
more  natural  for  a  person  making  a  lease 
of  property  which  he  wished  to  sell,  than  to 
require  and  provide  that  the  lease  should 
end  upon  a  sale  being  made,  for  he  could 
not  otherwise  carry  the  sale  into  effect. 
And  a  man  not  accustomed  to  the  use  of 
technical  language  might  very  naturally 
express  that  intention  by  a  stipulation  that 
the  defendant  should  surrender  the  posses- 
sion of  the  premises,  in  case  a  sale  should 
be  made. 

The  case  of  Doe  v.  Phillips,  2  Bingh.  R. 
13,  (9  Eng.  C.  Iv.  R.  296,)  cited  at  the  bar, 
and  the  case  of  Wheeler  v.  Driscomb,  3 
Cush.  R.  285,  which  approved  it,  are  not 
inconsistent  with  the  views  I  have  ex- 
pressed. The  courts  in  these  cases  con- 
strued the  provisions  in  question  in  them  to 
be  covenants.  They  did  so  upon  the  special 
circumstances  and  the  established  rules  of 
construction.  But  the  particular  provisions 
and  special  circumstances,  as  might  easily 
be  shown,  were  very  different  from  those 
of  the  present  case.  As  I  have  said  before, 
however,    we  are  not   called   upon   here   to 


;  give  a  construction  to  the  contract  on  which 
this   case   depends,    and  I   need  not,  there- 

(  fore,  say   more  in   reference  to  those  cases. 
See  the  view  taken   in  Allen  v.  Jaquish,  21 

!  Wend.  R.  628.     The  second  instruction  was, 
therefore,  properly  refused. 

The  first  instruction  proposed,  in  effect 
declared  that  the  clause  in  question  did  not 
opreate  as  a  limitation  of  the  tenant's 
estate,  because  the  provision  as  to 
12  notice  was  *indefinite  and  uncertain 
in  point  of  time.  Neither  the  law 
nor  the  contract  required  any  particular 
form  or  length  of  notice.  Any  notice 
which  would  distinctly  inform  the  tenant 
that  a  sale  had  been  made  would  be 
*  ^proper**  notice.  The  time  at  which  notice 
was  given  could  be  ascertained  by  proof, 
and  the  maxim  of  law  is,  that  that  is  cer- 
tain which  may  be  rendered  certain.  The 
first  instruction  was,  therefore,  properly 
refused. 

The  remaining  instructions  asked  for 
were  also  properly  refused,  but  I  think  it 
unnecessary  to  discuss  them. 

I  am  of  opinion  that  the  judgment  should 
be  affirmed. 

The  other  judges  concurred  in  the  opinion 
of  Joynes,  J. 

Judgment  affirmed. 


13        *Walker  &  als.  v.  The  Commonwealth. 

October  Term,  18(J7,  Richmond. 

I.  Fieri  Facias— Levy— Effect  upon  TItle-Sberiff  a  Men 
Bailee.*— The  levy  of  an  execution  of  ^  fa.  does 
not  divest  the  defendant  in  the  Execution  of  the 
property,  and  transfer  the  title  to  the  plaintiff  or 
the  sheriff.  Only  a  special  interest  is  vested  in  the 
sheriff  as  a  mere  bailee,  to  enable  him  to  keep  the 
property  safely,  and  defend  it  acrainst  wronrdoers. 
It  is  in  the  custody  of  the  law,  and  the  sheriff  has 
a  naked  power  to  sell  it  and  pass  the  title  of  the 
owner  to  the  purchaser. 

a.  Same— Same— Abandonment  by  Coaaeot  of  Defead- 
ants— New  Bxeciitlona.— A  plaintiff  may  always, 
with  the  consent  of  all  the  defendants,  abandon  a 
levy  upon  the  property  of  all  or  any  of  them,  and 
afterwards  sue  out  a  new  execution. 

3.  Same— 5ame— Same— 5ame.t— If  the  defendants  tn 
an  execution  be  a  principal  and  his  sureties,  and 

•Fieri  Facla»— Levy— Effect  upon  Title.- The  princi- 
pal case  is  cited  and  followed  in  Rhea  v.  Preston,  ^ 
Va.  772. 

tLlabllity  of  Surety— Effect  of  New  Contract  by  Prin- 
cipal.—in  Knlffht  V.  Charter,  32  W.  Va.  429.  it  is  said: 
'*It  is  well  settled  that  mere  indulsrence  granted  to 
the  principal  debtor  will  not  release  the  suretj. 
Shannon  v.  McMuUin,  25  Gratt.  Sll:  Humphrey  v. 
Hitt   6  Gratt.  509;   Walker  v.   Commonwealth.  18 
Gratt.  18:  Sneeds  v.  White.  3  J.  J.  Mar.  525;  Alcock 
1  v.  Hill.  4  Leigh  622:  McKenny  v.  Waller,  I  Leigh  43i 
But   the  authorities  are   equally  clear  that  if  the 
creditor,  upon  a  sufficient  consideration,  enter  into 
'  a  valid  and  binding  contract  or  agreement  with  the 
!  principal  debtor  whereby  without  the  consent  of  the 
I  surety  he  'ties  his  hands*  so  that  he  has  suspended 
\  his  right  or  disabled  himself,  for  any  definite  period 
I  of  time,  however  short,  from  proceeding  to  enforce 
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the  property  levied  on  be  tliat  of  tlie  sureties,  tlie 
plaintiff  may,  with  the  consent  of  the  sureties 
only,  abandon  the  levy,  and  afterwards  sue  out 
executions  against  all  the  defendants. 

4.  Same  —  Same  —  Abandonment  without  Consent  of 
Plaintiff— New  Execution. t— If  the  levy  be  aban- 
doned by  the  sheriff,  with  the  consent  of  the  de- 
fendants, without  the  concurrence  or  authority  of 
the  plaintiff;  or  if  the  property  is  eloiffned  or 
removed  by  the  defendant  out  of  the  reach  of  the 
sheriff,  without  the  consent  of  the  sheriff  or  the 
plaintiff,  the  latter  may  sue  out  a  new  execution. 

5.  Same— Same— Loss  of  Property  by  Neglect  of  Sliertff 

— Effect.5— But  if  the  property  levied  on  be  lost  to 
the  defendant  by  the  misconduct  or  nesrlect  of  the 
sheriff,  the  execution  is  thereby  satisfied,  to  the 
extent  of  the  value  of  the  property;  and  the  plain- 
tiff can  then  only  look  to  the  sheriff  for  indemnity. 

6.  Same— Same— Suspension  of  Proceeding's— Case  at 
Bar.— A  mere  suspension  of  proceedings  on  a  levied 
execution  does  not  authorize  a  restoration  of  the 
property  to  the  possession  of  the  defendant,  or 
release  the  levy.  And  if,  by  a  mlsunderstandinsr 
of  the  directions  of  the  plaintiff  by  the  sheriff  and 
the  defendants,  the  property  is  released  by  the 
sheriff  to  them,  the  plaintiff  may  have  a  new  exe- 
cution. 

14  *7.  Judirments— Entered  at  Different  Times— One 
Bxecntion.- In  a  proceedincr  at  law  against 
several  parties,  judgments  against  one  or  more 
are  entered  at  one  time,  and  a^ralnst  others  at 
another  time,  one  execution  may  be  Issued 
affainst  alL 

8.  Bxecntion— Return— Amendment  by  Sheriff.  I— Upon 

the  performance  of  the  ori^rinal  contract,  the 
surety  will,  in  a  court  of  equity,  be  thereby  dls- 
charsred.  Norris  v.  Crummey ,  2  Rand.  828 ;  Hunter  v. 
Jett,  4  Rand.  104;  McKenny  v.  Waller,  1  Lei^h  434; 
Alcock  V.  Hill,  4  Ltelfifh  622;  Renick  v.  Luding^ton, 
14  W.  Va.  387;  Sayre  v.  Klufir.  17  W.  Va.  562." 

See  also,  on  the  same  subject,  2  Va.  Law  Resr.  770, 
where  there  is  a  collection  of  authorities,  amonflr 
others  the  principal  case,  also.  Shannon  v.  McMuUin, 
SGratt.  290,  and  note,  citing  the  principal  case. 

tPlerl  Facias— Levy— Abandonment  without  Consent 
of  Plalntlff—New  Execntlons.— The  principal  case  is 
distlniniished  in  Sutton  v.  Marye,  81  Va.  8S8. 

fSame— Same— Loss  of  Property  by  Neglect  of  Sheriff 
—Effect.— For  the  proposition  that,  if  the  property 
levied  on  be  lost  to  the  defendant  by  the  misconduct 
or  nesrlect  of  the  sheriff,  the  execution  is  thereby 
satisfied  to  the  extent  of  the  value  of  the  property, 
and  the  plaintiff  can  then  only  look  to  the  sheriff 
for  indemnity,  the  principal  case  is  cited  and  fol- 
lowed in  the  foUowinsr  authorities:  Patterson  v. 
Crawford.  97  Va.  662.  84  S.  E.  Rep.  458;  McKenzie 
V.  Wiley,  27  W.  Va.  663.  See,  In  accord.  Cranmer  v. 
McSwords,  26  W.  Va.  412;  Campbell  v.  Wyant,  28  W. 
Va.708. 

In  Com.  V.  Bryne,  20  Gratt  207,  the  rule  laid  down 
above  is  quoted,  but  the  case  at  bar  is  dlstiuffuished 
from  the  principal  case  upon  the  facts. 

lExecutkms— Return— Amendment  by  Sheriff.- in 
Hopkins  V.  Baltimore  &  O  R.  R.  Co.,  42  W.  Va.  537,  26 
S.  £.  Rep.  188,  the  court  said :  "A  court  should  allow 
amendment  of  a  return  upon  a  summons  even  at 
the  hearinsr  of  a  motion  to  reverse  the  judg^ment  for 
that  cause.  Anderson  v.  Doolittle,  88  W.  Va.  638,  18 
S.  E.  Rep.  726;  Capehart  v.  Cunningham,  12  W.  Va. 


a  motion  to  quash  a  second  execution  in  vacation, 
the  Judge  may,  in  vacation,  allow  the  sheriff  to 
amend  his  return  on  the  first  execution. 

These  were  motions  in  vacation  before 
the  Judg-e  of  the  Circuit  Court  of  the  city 
of  Richmond  to  quash  three  alias  writs  of 
fieri  facias  which  ispued  from  the  clerk's 
office  of  that  court  in  favor  of  the  Common- 
wealth of  Virginia ;  two  of  them  ag-ainst  C. 
W.  Watkins,  sergeant  of  the  town  of  Dan- 
ville, and  James  M.  Walker,  W.  W.  Keen 
and  Edward  D.  Withers,  as  his  sureties, 
and  the  other  against  the  said  Watkins  and 
William  P.  Graves,  W.  W.  Keen  and  J.  J. 
Hankins,  as  his  sureties.  The  motions 
were,  by  consent,  heard  together  as  one 
motion. 

It  appears  that,  on  the  16th  of  December, 
1866,  the  Commonwealth  recovered  two 
judgments  against  Walker,  Keen  and 
Withers,  as  the   suretiefs   of    Watkins,    ser- 

f'eant  of  the  town  of  Danville — the  first  for 
1,388.47,  the  balance  of  the  land,  property 
and  capitation  taxes  of  1865,  and  September 
license  taxes  of  the  same  year,  with  interest 
thereon  at  the  rate  of  twelve  per  cent,  per 
annum  from  the  25th  of  March,  1866,  till 
payment,  and  $208.27  for  damages  thereon 
according  to  law,  and  the  costs  of  the  mo- 
tion; the  second  for  $5,817.99,  the  May 
license  taxes  of  1866,  with  like  interest 
from  the  30th  of  May,  1866,  till  paid,  and 
$872.70  damages,  and  the  costs  of  the  mo- 
tion. And  on  the  18th  of  December  judg- 
ments for  the  same  amounts  and  causes 
were  recovered  against  Watkins,  the  prin- 
cipal. And  one  execution  was  issued  upon 
each  set  of  the  judgments  against  Watkins 
and  the  sureties.  These  executions  were 
placed  in  the  hands  of  C.  L.  Powell,  sherifP 
of  Pittsylvania  county,  and  he  en- 
15  dorsed  the  same  return  *on  both  of 
them,  as  follows:  Property  levied 
upon  the  14th  day  of  January,  1867,  consist- 
ing of  thirty  thousand  pounds  of  leaf  to- 
bacco belonging  to  W.  W.  Keen,  a  large  lot 
of  groceries,  consisting  of  bacon,  whiskey, 
sugar  and  coffee,  the  property  of  James  M. 
Walker,  and  about  seven  thousand  pounds 
of  leaf  tobacco,  the  property  of  B.  D. 
Withers.  And  on  the  16th  January,  1867, 
I  received  orders  from  the  Auditor  of  Pub- 
lic Accounts  of  Virginia  to  stay  proceedings 
for  sixty  days.  A  short  time  thereafter  an 
act  was  passed  by  the  General  Assembly  of 
Virginia,    giving  the   defendants  until  the 

750.    See  Stone  v.  Wilson,  10  Gratt  530.  533:  Walker 
V.  Com.,  18  Gratt.  18." 

For  the  above  proposition  the  principle  is  cited 
and  followed  in  the  followlnar  cases:  Commercial, 
etc.,  Co.  V.  Everhart,  88  Va.  954,  14  S.  E.  Rep.  836; 
Goolsby  V.  St.  John,  25  Gratt  100;  Shenandoah 
Valley  R.  R.  Co.  v.  Ash  by,  86  Va.  236,  9  S.  E.  Rep.  1003. 
See,  in  accord,  Stotz  v.  Collins,  83  Va.  428,  2  S.  E.  Rep. 
787;  Bullitt  v.  Wlnstons,  1  Munf.  269;  Smith  v.  Trip- 
lett,  4  LelfiTh  590;  Wardsworth  v.  Miller,  4  Gratt  99; 
Stone  V.  Wilson,  10  Gratt  529;  Lee  v.  Chilton.  5  Mnnf. 
407;  Rncker  v.  Harrison,  6  Munf.  181,  where  the  sher- 
iff's return  was  allowed  to  be  amended  after  a  lapse 
of  seven  years. 
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lat  of  August,  1867,  to  make  payment,  and 
the  property  thereby  taken  out  of  my  hands. 

On  the  14th  of  January,  1867,  the  third 
judgment  was  recovered  against  Watkins, 
Graves,  Keen  and  Hankins  for  the  sum  of 
$1,288.61,  for  three-fourths  of  the  land, 
property,  and  capitation  taxes  of  1866,  with 
interest  thereon  at  twelve  per  cent,  per 
annum  from  the  20th  day  of  December,  1866, 
till  payment,  and  $193.29  for  damages,  and 
the  costs  of  the  motion.  On  the  19th  of 
January,  1867,  a  fieri  facias  was  issued  on 
this  judgment,  which  went  into  the  hands 
of  the  sheriff  of  Pittsylvania  county  on  the 
same  day ;  on  which  he  returned :  Property 
levied  upon  February  14th,  1867,  and  pro- 
ceedings stayed  by  special  act  of  the  L/egis- 
lature  of  Virginia,  dated  22d  February,  1867. 
See  page  664,  Sess.  Acts  1866-67. 

On  each  of  these  judgments,  it  appears 
that  another  execution  issued  from  the 
clerk's  oflBcc  on  the  29th  of  July,  1867;  and 
these  are  the  executions  which  the  plain- 
tiffs in  this  motion  sought  to  quash. 

Whilst  the  motions  were  pending  before 
the  judge  in  vacation,  and  before  the  evi- 
dence in  support  of  the  motions  had  been 
concluded,  C.  Powell,  the  sheriff  in  whose 
hands  the  original  as  well  as  the  said  alias 
writs  of  fieri  facias  had  been  successively 
placed,  moved  the  judge  for  leave  to 
♦amend  his  returns  upon  the  original 
writs  of  fieri  facias;  the  said  writs 
and  original  returns  thereon  being  set  forth 
in  the  transcripts  of  the  records  offered  in 
evidence  by  the  plaintiffs.  To  this  motion 
the  plaintiffs  objected ;  but  the  court  over- 
ruled the  objection,  and  permitted  the  sher- 
iff to  amend  his  return.  The  amended 
return  on  the   first    two    executions    is    as 

follows : 

Levied  14th  January,  1867,  on  thirty  thou- 
sand pounds  of  leaf  tobacco,  the  property 
of  W.  W.  Keen ;  on  a  lot  of  groceries,  con- 
sisting of  bacon,  whiskey,  sugar  and  coffee, 
the  property  of  James  M.  Walker ;  and  on 
about  seven  thousand  pounds  of  leaf  tobacco, 
the  property  of  E.  D.  Withers.  The  prop- 
erty so  levied  upon  of  each  of  the  defend- 
ants aforesaid,  was  sufficient  to  satisfy  the 
share  of  each  defendant.  On  the  16th  of 
January,  1867,  I  received  from  Thos.  R. 
Bowden,  Attorney  General  of  the  common- 
wealth of  Virginia,  orders  not  to  serve  this 
execution,  but  to  hold  it  for  further  orders. 
On  the  same  day,  namely,  January  16th, 
1867.  I  received  orders  from  Wm.  F.  Taylor, 
Auditor  of  State  of  Virginia,  to  stay  pro- 
ceedings for  sixty  days.  On  the  22d  of 
February,  1867,  an  act  was  passed  by  the 
General  Assembly  of  Virginia,  relieving 
defendants  from  payment  of  damages  on 
condition  that  payment  of  debt  and  costs 
were  paid  by  1st  of  August,  1867.  In  con- 
sequence of  the  foregoing  facts,..!  refrained 
from  any  further  action  in  the  premises. 

The  amended  return  on  the  third  execu- 
tion was :  L/evied  14th  February,  1867,  upon 
seven  tobacco  screws  and  all  the  household 
furniture  of  James  J.  Hankins;  and  on 
three  head  of  horses  and  one  wagon,  and 
all    the  household   furniture,    consisting  of 


beds,  Ac,  the  property  of  Wm.  P.  Graves; 
and  on  ten  thousand  pounds  of  leaf  tobacco, 
the  property  of  W.  W.  Keen.  On  the  16th 
of  February,  1867,  I  received  from  Wm.  F. 
Taylor,  the  auditor  of  the  State  of  Vir- 
ginia, orders  to  stay  proceedings  for 

17  sixty  *days ;  and  on  the   22d  of  Feb- 
ruary, 1867,    the  act  was  passed,  &c, 

as  in  the  returns  on  the  other  executions. 

There  were  several  disputed  questions  of 
fact,  which,  though  much  discussed  by 
counsel,  were  not  considered  by  the  court, 
and  therefore,  it  is  unnecessary  to  state 
the  evidence  bearing  upon  them.  The  only 
question  of  the  kind  considered  by  the  court 
is,  whether  the  sureties  consented  to  the 
discharge  of  the  property  by  the  sheriff 
from  the  executions.  On  this  question 
there  could  be  no  doubt  as  to  Walker  and 
Keen,  the  sureties  in  the  first  two  execu- 
tions, and  of  all  the  sureties  in  the  second 
execution.  All  these  parties  were  united  in 
making  the  application  for  relief.  Keen, 
with  the  concurrence  of  Walker,  tele- 
graphed to  his  brother,  who  was  a  member 
of  the  Senate ;  and  Hankins,  with  the  con- 
currence of  his  co-sureties,  went  himself  to 
Richmond  to  endeavor  to  obtain  relief  for 
them.  Watkins,  the  principal,  was  not  con- 
sulted, and  had  no  part  in  the  application; 
he  being  insolvent,  and  having  left  Dan- 
ville. The  only  question  about  which  there 
could  be  any  doubt  is,  whether  Withers  as- 
sented to  the  discharge  of  the  property. 
On  that  question  the  evidence  is  stated  by 
Judge  Moncure  in  his  opinion,  and  need 
not  be  repeated  here. 

The  judge  refused  to  quash  the  execu- 
tions; and  the  plaintiffs  excepted.  This 
bill  sets  out  all  the  facts  proved,  and  is  an 
exception  to  the  permission  to  the  sheriff  to 
amend  his  return,  as  well  as  to  the  judg- 
ment of  the  court  upon  the*  merits:  and 
upon  their  application,  a  writ  of  error  was 
allowed. 

Page  &  Maury,  and  C.  £.  Dabney,  for 
the  appellants. 

1st.  The    motion    to   quash    these  execu- 
tions was    made,   and   heard   by  the  judge, 
in  vacation,  under  the  authority  of  tlie  act. 
Code    of  1860,    ch.    187,    {  23,   p.  776.    But 
there   is  no  act  authorising  the  court 

18  to  hear  and  act  on  a  ^motion,  in 
vacation,  by  the  sheriff  to  be  per- 
mitted to  amend  his  return ;  and  as  the  ex- 
ecutions and  returns  thereon,  are  amon{^ 
the  records  of  the  court  in  the  clerk's  office, 
and  can  not  be  taken  from  thence,  the  judge 
in  vacation  can  not  have  them  before  him, 
so  as  to  act  upon  them. 

2d.  But  the  great  question  in  this  case  is, 
are  the  judgments  discharged  by  the  re- 
lease of  the  property  by  the  sheriff  under 
the  circumstances.  That  there  was  a  valid 
levy  upon  property,  much  more  than  enough 
to  satisfy  the  executions,  cannot  be  ques- 
tioned successfully.  Bullitt's  ex'ors  v. 
Winstons,  1  Munf.  269;  Roth  v.  Wells,  2$ 
New  York  R.  471.  And  if  there  was  a  valid 
levy  in  each  of  the  cases,  we  insist  that  it 
could  not  have  been  released  by  the  sheriff. 
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He  is  a  mere  ministerial  officer,  and  derives 
his  authority  from  the  writ,  which  is  his 
warrant  of  attorney,  and  without  which  he 
is  wholly  unauthorized  to  act.  The  writ 
prescribes  his  duties,  and  confers  a  special, 
not  a  g-eneral,  authority.  Hence  at  common 
law  the  sheriff  had  no  authority  to  receive 
money  from  a  debtor  charged  in  execution 
under  a  ca.  sa. ;  for  his  business  is  only  to 
execute  the  writ.  Tidd's  Prac.  1029.  So  if 
a  sheriff  levies  under  fi.  fa.  and  pays  the 
plaintiff  with  his  own  money,  yet  he  can- 
not keep  the  goods  to  his  own  use;  for  the 
authority  by  which  he  acted  was  to  sell  the 
goods.  And  so  the  sheriff  cannot  deliver 
the  goods  seized  under  a  H.  fa.  to  the  plain- 
tiff in  satisfaction ;  for  the  authority  is  to 
sell. 

So  soon  as  the  levy  of  a  li.  fa.  is  consum- 
mate, the  goods  are  in  custodiam  legis. 
The  plaintiff's  right  to  satisfaction  out  of 
the  property  levied  on,  cannot  be  defeated 
by  the  act  of  the  sheriff.  It  was  otherwise 
when  the  debtor  was  charged  in  execution 
under  a  ca.  sa.  There  the  least  indulgence 
would  sometimes  put  a  prisoner  out  of  the 

sheriff's  power,  even  though  he 
19        should   voluntarily   return,    and    *go 

into  prison.  But  this  exception  grows 
out  of  the  peculiar  nature  of  the  ca.  sa. ; 
and  the  reason  of  it  was  to  deter  the  sheriff 
from  alleviating  the  duress  of  debtors,  and 
thereby  defeating  the  object  of  the  process ; 
which  was  to  compel  satisfaction  by  hold- 
ing the  debtor's  body  in  close  custody. 

After  a  levy  on  property  sufficient  to  sat- 
isfy the  execution,  there  can  be  no  other 
execution  upon  that  judgment,  except  by 
agreement  of  the  parties.  The  property 
levied  on  is  at  the  peril  of  the  sheriff,  and 
nothing  will  excuse  him  from  properly  ap- 
plying it,  but  the  act  of  God  or  the  king's 
enemies.  He  may  constitute  the  debtor  his 
bailee  or  he  may  leave  his  bailiff  in  charge 
of  the  goods;  but  this  is  altogether  at  the 
sheriff's  risk;  and  if  the  levy  comes  to 
naught,  whether  from  the  act  of  the  debtor 
or  not,  the  sheriff  makes  the  debt  his  own : 
he  becomes  instantly  debtor  ex  delicto ;  and 
there  can  be  no  new  execution.  In  fact, 
there  is  no  need  for  a  new  writ ;  for  the 
sheriff  can  pursue  the  property  wherever  it 
may  be;  and  if  necessary,  he  may  sue  the 
defendant  for  it.  If,  therefore,  the  defend- 
.ant  is  solvent,  the  sheriff  will  pay  the 
money  and  go  against  him :  if  he  is  insol- 
vent, then  an  alias  writ  would  be  worthless. 
In  Ladd  v.  Blunt,  4  Mass.  R.  402,  Parsons, 
Ch.  J.,  said:  "When  goods  sufficient  to  sat- 
isfy the  judgment  are  seized  on  fieri  facias, 
the  debtor  is  discharged,  even  if  the  sheriff 
wastes  the  goods  or  misapplies  the  money 
arising  from  the  sale,  or  does  not  return 
the  execution." 

It  is  the  spirit  and  policy  of  the  law  that 
the  sheriff  should  execute  writs  of  execu- 
tion with  dispatch,  and  have  as  little  temp- 
tation as  possible  to  grant  indulgence  to 
debtors.  If  it  should  be  said  that  the  sher- 
iff and  his  sureties  may  be  worthless,  it  is 
answered  that  the  law  tolerates  no  such 
presumption.      Sir    Bartholomew    Shower 


said  arguendo,  in  Buxton  v.  Home,  1 

20  Show.  R.  174,    **as   to    *the   sheriff's 
being  a  poor  man,  that  is  never  to  be 

presumed,  for  the  law  has  provided  other- 
wise." 

The  law  manifests  wisdom  in  thus  put- 
ting the  creditor  at  the  end  of  his  suit,  and 
compelling  him  to  pursue  the  sheriff.  In 
some  cases  it  may  work  hardship;  but 
whilst  it  seems  hard  to  confine  the  plain- 
tiff's redress  to  a  proceeding  against  the 
sheriff,  the  real  effect  of  the  rule  is  to 
make  the  necessity  of  going  against  the 
sheriff,  much  less  frequent  than  it  would 
otherwise  be,  because  the  law  makes  it  so 
very  hazardous  for  the  sheriff  to  grant  in- 
dulgence to  a  debtor,  and  makes  it  so 
plainly  his  duty  to  go  right  on  arid  make 
the  money :  for  the  office  of  the  execution 
is  to  make  the  money  at  once;  and  to 
thwart  that  object  is  to  run  counter  to  pub- 
lic policy.  Therefore,  whilst  it  is  not 
essential  to  a  valid  levy  of  an  execution, 
that  the  sheriff  shall  take  property  out  of 
the  debtor's  possession,  yet  the  law  does 
not  commend  any  such  practice.  The  law 
has  provided  only  one  way  of  indulging  an 
execution  debtor ;  and  that  is  upon  his  giv- 
ing a  forthcoming  bond. 

For  the  creditor's  safety  and  protection, 
the  law  has  armed  the  sheriff  with  a  power 
commensurate  with  his  responsibility. 
The  posse  comitatis  is  at  his  command; 
and  as  was  said  by  Doddridge,  J. ,  in  May 
V.  Proby,  3  Bulst.  R.  200,  **no  power  by 
intendment  of  law  is  able  to  resist  the 
sheriff  and  his  power,  who  hath  posse  com- 
itatus  at  his  command."  Hence  it  is  that 
"rescous"  is  no  return.  It  is  said  by  the 
same  judge,  in  the  same  case:  It  is  greatly 
in  derogation  of  the  king,  that  the  sheriff 
should  return  that  he  could  not  have  the 
body  there  propter  resistentiam.  And 
when  a  sheriff  returned  in  Replevin,  that 
he  could  not  have  the  beasts,  he  was 
amerced.  And  hence,  after  the  destruction 
of  the  gaols  in  the  British  metropolis  by 
the  rioters  in  1780,  it  was  found  necessary 
to  pass  an  act  of  Parliament  to  indemnify 
the    gaolers    from    the    consequences 

21  *of  the  prisoners*  escaping,  though 
no  actual  negligence  could  be  im- 
puted to  them;  as  it  was  impossible  for 
them  to  prevent  such  escape.  Le  Blanc  and 
Runnington,  arguendo,  in  Alsept  v.  Kyles, 
2  Hen.  Bl.  R.  Ill ;  Corny.  Dig.  Rescous  D, 
7;  Mildmay   v.    Smith,   2  Wms.  Saund.  R. 

At  common  law,  if  a  debtor  died  charged 
in  execution  under  a  ca.  sa.,  thecredi:o 
could  have  no  other  execution.  The  statute 
21  James  1,  ch.  24,  was  passed  to  remedy 
this.  By  8&9  William  3,  ch.  26,  the  plain- 
tiff was  authorized  to  have  a  new  execution 
when  the  debtor  escaped  by  any  ways  or 
means  howsoever ;  and  by  41  George  3,  ch. 
64,  the  plaintiff  might  consent  to  the  debt- 
or's discharge  without  losing  the  benefit 
of  his  judgment,  except  that  the  body  of 
the  debtor  could  not  be  taken  in  execution 
again.  This  statute,  however,  expired  by 
its  own  limitation  in  three  years. 
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But  while  the  legislature  has  thus  inno- 
vated upon  the  law  in  relation  to  the  ca. 
sa.,  the  law  in  relation  to  the  fi.  fa.  has 
remained  unchanged.  And  the  reason 
seems  to  be  this :  The  ca.  sa.  is  not  of  the 
class  of  valuable  executions.  5  Rep.  87a. 
87b.  It  is  not  in  the  strict  sense  final,  but 
only  quousque  the  defendant  shall  satisfy 
the  plaintiff:  but  execution  is  final  when 
the  plaintiff  is  satisfied.  The  debtor's 
body  was  deemed  but  a  pledge  for  the  debt. 
But  there  is  no  law  giving  the  plaintiff 
more  than  one  sufficient  fi.  fa. 

It  seems  to  be  clear,  then,  that  no  act  of 
the  sheriff  could  release  a  levy  of  an  execu- 
tion of  fi.  fa.  But  the  act  of  the  creditor 
could  release  the  levy ;  for  he  has  plenary 
power  over  his  execution,  and  the  sheriff 
must  do  his  bidding.  And  when  the  cred- 
itor releases  the  levy  the  judgment  is  dis- 
charged, upon  the  principle  that  volenti 
non  fit  injuria.  Root  v.  Wagner,  3  Tiff.  R. 
I.  17.  It  is  familiar  law,  that  if  a  creditor 
consents   to   release    his  debtor  from 

22  *custody,  it  was  in  law  a  satisfaction. 
The  law  conclusively  presumed  a  sat- 
isfaction. Said  a  distinguished  judge: 
**When  a  party  voluntarily  extinguishes  his 
own  judgment,  he  cannot  afterwards  com- 
plain of  it.  If  indeed,  after  having  levied 
the  execution  on  the  body,  the  creditor  con- 
sents to  release  his  debtor  from  custody, 
and  agrees  that  he  may  go  at  large,  then 
the  law  regards  the  execution,  the  levy  and 
the  discharge,  as  amounting  to  a  satisfac- 
tion of  the  judgment.  No  new  execution 
on  the  judgment  ever  can  issue.  2  Tuck. 
Com.  355.  And  so  it  is  where  satisfaction 
is  entered  on  the  roll  by  the  plaintiff. 
Ward  V.  Vass,  6  Leigh  135. 

If  a  plaintiff  gives  up  a  levy  without  the 
consent  of  the  defendant,  his  case  is  irre- 
mediable, and  he  has  himself  alone  to 
blame.  In  the  language  of  Judge  Roane, 
in  Bullitt's  ex'ors  v.  Winstons,  1  Munf. 
269,  **The  law  does  not  permit  our  citizens 
to  be  harrassed  by  repeated  and  unneces- 
sary executions."  In  Green  v.  Burke,  23 
Wend.  R.  496,  501,  the  Court  says:  **The 
plaintiff  may,  by  tampering  with  the  levy 
himself,  lose  his  debt:  as  if  he  release 
property  from  arrest  which  is  sufficient  to 
pay  the  debt.*'  And  it  was  held  in  Smith 
V.  Hughes,  24  Illinois  R.  270,  that  when  a 
levy  has  been  made,  unless  released  by 
agreement  of  the  defendant,  it  can  only  be 
removed  by  a  sale,  or  by  an  order  of  the 
court  issuing  the  execution. 

If,  notwithstanding  the  debtor's  release 
from  custody  was  in  favorem  libertatis,  the 
law  presumed  from  such  release  a  satisfac- 
tion of  the  judgment,  though  the  debtor's 
body  was  a  mere  pledge  to  enforce  pay- 
ment of  the  debt,  it  would  seem  to  follow  a 
multo  fortiori  that  a  creditor's  release  of  a 
valuable  satisfaction,  such  as  a  levy,  would 
justify  a  conclusive  presumption  of  satis- 
faction. It  is,  in  fact,  inconsistent  with 
any  other  supposition.  And  such  is  the 
law  of  Virginia.  Bullitt's  ex'ors  v.  Win- 
stons, IMunf.  269;  2  Tuck.  Com.  364, 

23  365.     In   the  case  of   Bullitt  *v.  Win- 


stons the  creditor's  hands  were  not  tied, 
as  there  was,  in  fact,  no  consideration 
movinj:  from  Littlepage  to  induce  the 
plaintiff  to  give  time.  It  is  no  considera- 
tion for  a  party  to  perform  what  he  was 
under  a  previous  obligation  to  do.  1  Par- 
sons' Cont.  437.  edi.  1864.  Hence,  where  a 
party  promised  a  witness  who  was  in  at- 
tendance under  a  subpoena,  that  he  would 
compensate  him  for  his  loss  of  time  if  he 
would  stay  and  testify,  it  was  held  there 
was  no  consideration  for  the  promise. 
Willis  V.  Peckham,  1  Brod.  &  Bingh.  515; 
Collins  V.  Godefroy,  1  Barn.  &  Ad-  950. 

That  the  State  is  bound  by  the  same  mle 
as  private  parties,  is  well  settled.  United 
States  v.  Watkins,  4  Cr.  Cir.  Ct.  R.  270; 
United  States  v.  Stansberry,  1  Peter's  U. 
S.  R.  573;  United  States  v.  Thompson, 
Gilpin's  R.  614. 

It  needs  no  argument  to  prove  that  the 
Commonwealth  did  release  the  levy  made 
under  her  execution.  We  are  here  now  ask- 
ing this  court  to  quash,  not  writs  of  vendi- 
tioni exponas,  directing  the  sheriff  to  sell 
property  in  his  hands  levied  under  former 
executions,  but  alias  writs  of  fieri  facias, 
commanding  the  sheriff  to  levy  as  well  as 
to  sell.  And  we  insist  that  the  Common- 
wealth, having  released  the  levies,  the 
judgments  are  discharged;  for  the  defend- 
ants. Withers,  Graves,  Hankins  and  Wat- 
kins  were  not  consenting  to  the  release. 
And  we  insist,  if  any  one  did  not  assent, 
the  judgment  is  released  as  to  him  and  all 
his  fellows. 

A  suspension  of  a  right  of  action  for  an 
instant,  as  to  one,  extinguishes  the  right 
as  to  all ;  and  the  effect  of  a  release  to  one 
is  the  same.  In  Foster  v.  Jackson,  Hobart 
52a,  59a,  joint  debtors  are  said  to  be  one 
debtor  when  sued  jointly ;  and,  therefore, 
that  you  could  not  have  a  capias  against 
one,  and  another  kind  of  executions  as  to 
others ;  which  you  might  have  done  if 
24  you  had  sued  them  severally.  *And 
so  a  technical  release  to  one  is  a  bar 
to  all  others,  because  it  is  an  admission  by 
the  creditor  that  his  debt  is  paid.  Savage, 
Ch.  J. ,  Catskill  Bank  v.  Messenger,  9  Cow. 
R.  37 ;  and  it  is  tantamount  to  a  receipt  in 
full.  Crane  adm'r  v.  Ailing,  3  Green  C. 
L.  R.  425.  And  so  a  discharge  of  one  is 
the  discharge  of  all.  Cheetham  v.  Ward. 
1  Bos.  &  Pul.  R.  630 ;  1  Parsons  Cont.  p.  27. 
And  a  release  by  operation  of  law  fulfills 
the  whole  requirement  of  the  law;  it 
amounts  to  a  forgiving  of  the  debt,  and  an 
extinguishment  of  the  bond,  so  as  to  leave 
no  debt  remaining.  It  proves  everything 
that  could  be  proved  by  a  technical  release. 
Crane  adm'r  v.  Ailing,  supra. 

Upon  the  effect  of  releases,  whether  tech- 
nical or  by  operation  of  law,  we  refer  to 
Bower  v.  Suadlin,  1  Atk.  R.  294;  Slater  ex 
parte,  6  Ves.  R.  146;  Ex  parte  Gifford,  6 
Id.  805;  Robertson  v.  Smith,  18  John.  R. 
459;  Ward  v.  Hotter,  2  Rob,  R.  536;  Clark 
V.  Clement,  6  T.  R.  525 ;  Nicholson  v.  Revill, 
4  Ad.  &  Ell.  675,  31  Eng.  C.  L.  R.  166; 
North  V.  Wakefield,  13  Queen's  Bench  R. 
536,  66   Eng.    C.  ly.    R.  535;  2  Tuck.  Com. 
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356;  Bac.  Abr.  Release  G.  (Bouvier's  edi.) ;  I 
8  Rep.  136a.     And  that  equity   follows   the 
law.     1   Story's    Equ.  Jur.  i   112;  Hunt   v. 
Rousmanier.  8  Wheat.  R.  174. 

The  science  of  pleading^  knew  nothing  of 
the  title  or  relation  of  suretyship.  2  Amer. 
Lead.  Cas.  395.  In  a  court  of  law  the  prin- 
cipal and  surety  are  joint  debtors,  fixed  in 
the  same  obligation ;  and  what  will  dis- 
charge one  will  discharge  all.     Id.  396. 

For  the  purpose  of  enforcing  contribution 
among  co-sureties,  one  surety  who  pays  the 
debt  is  entitled  to  be  substituted  to  all  the 
rights  and  remedies  of  the  creditor,  as 
against  his  co-sureties,  in  precisely  the 
same  manner  as  against  the  principal  deb- 
tor ;  and  although  payment  of  the  debt  may 
have  discharged  the  other  sureties  at  law, 
equity  will  keep  it  alive  for  this  pur- 
pose. And  this  principle  applies 
25  *to  bonds,  judgments,  decrees,  mort- 
gages and  all  other  securities  whatso- 
ever. Amer,  note  to  Dering  v.  Earl  of 
Winchelsea,  1  White  &  Tud.  I^ead.  Cas.  in 
Equ.  117.  And  while  the  cases  fully  estab- 
lish the  creditor's  right  to  remain  quies- 
cent ;  they  treat  him  as  a  defaulter  in  every 
instance  in  which  any  hold  is  surrendered 
or  lien  is  waived,  which  might  have  resulted 
in  the  discharge  of  the  debt  and  the  exon- 
eration of  the  surety.  2  Amer.  Lead.  Cas. 
343.  And  thus  it  is  a  well  settled  principle 
of  equity,  that  a  creditor  who  has  the  per- 
sonal contract  of  his  debtor  with  a  surety, 
and  has  also,  or  afterwards  takes,  property 
from  the  principal  as  a  pledge  or  security 
for  his  debt,  is  to  hold  the  property  fairly 
and  impartially  for  the  benefit  of  the  surety 
as  well  as  himself;  and  if  he  parts  with  it 
without  the  knowledge  or  against  the  con- 
sent of  the  surety,  he  shall  lose  his  claim 
against  the  surety  to  the  amount  of  the 
property  so  surrendered.     Id.  345. 

The  release  or  relinquishment  of  a  secu- 
rity which  binds  the  estate  of  one  co- 
surety injures  the  other,  because  he  would 
have  been  entitled  to  subrogation  on  pay- 
ing the  debt.  2  Amer.  Lead.  Cas.  355,  356, 
citing  Rice  v.  Morton,  19  Missouri  R.  263. 
And  the  same  acts  are  held  to  discharge  the 
remaining  sureties  quoad  the  shares  which 
such  co-surety  would  otherwise  have  been 
required  to  contribute  as  would,  if  done  to 
the  principal  debtor,  discharge  the  surety. 
And  when  a  co-surety  has  been  released, 
the  remaining  co-sureties  will  be  exonerated 
as  to  so  much  as  the  discharged  co-surety 
would  have  been  compellable  to  pay  except 
for  the  release.  In  this  case,  each  party 
had  a  right  to  satisfy  the  debt,  and  to  be 
subrogated  to  all  the  creditors*  rights  under 
the  executions.  But  the  release  of  the 
levies  defeated  this  right,  and  so  discharged 
the  defendants  to  the  extent  of  the  levies. 
As  to  the  remedy — The  court  is  armed 
with  plenary  power  over  its  own  proc- 
ess; and  to  prevent  the  abuse  of 
26  *that  process,  the  court  will  give 
eifect  to  any  defence  that  would  be 
available  in  equity.  Steele  v.  Boyd,  6 
Leigh  541.  The  remedy  by  motion  has 
supplanted    the    audita    querela;   which    is 


defined  in  2  Sellon's  Prac.  253,  to  be  an 
action  in  the  nature  of  a  bill  in  equity  to 
be  relieved  against  oppression. 

Robt.  Johnston,  for  the   Commonwealth. 

1.  The  first  question  which  we  have  to 
consider  is,  whether  there  was  a  levy  by 
the  sheriff  upon  the  property  of  these 
debtors.  And  on  this  point,  it  is  obvious 
that  the  sheriff  was  arrested  before  he  fin- 
ished the  levy.  He  never  took  possession  of 
the  property, either  personal  or  vicarious.  He 
never  designed  to  leave  the  property  in  the 
possession  of  these  debtors  as  his  bailees; 
but  seeing  that  there  would  be  an  effort  by 
them  to  obtain  indulgence,  he  waited  the 
result  of  that  application.  And  so,  clearly, 
the  matter  was  understood  by  the  parties ; 
and  they  went  on  to  use  and  sell  the  prop- 
erty, after  what  occurred,  as  they  had  done 
before.  Walker  sold  his  goods,  and  the 
others  used  whatever  was  in  a  condition  to 
be  used,  without  any  regard  to  what  the 
sheriff  had  done. 

Whatever  may  be  the  rule  adopted  to  define 
a  lev3'  o^  ^in  execution,  it  must  necessarily 
include  the  element,  that  possession  must 
have  been  taken  by  the  officer.  The  con- 
tinuity of  the  debtor's  possession,  as  debtor, 
must  have  been  broken.  That  was  the  case 
in  Bullitt's  ex'or  v.  Winstons,  1  Munf.  269, 
so  much  relied  on  by  the  appellants'  counsel. 
In  that  case  the  property  was  in  the  power 
of  the  officer,  and  he  appointed  a  bailee  to 
hold  it.  And  if  it  is  said  that  the  debtor 
may  be  constituted  the  bailee,  still  if  so,  it 
must  be  done  by  some  unequivocal  act,  such 
as  will  break  the  continuity  of  the  debtor's 
possession ;  and  the  possession  of  the  officer 
must  be  a  continuing  possession.  Barnes  v. 
Billington,  1  Wash.  C.  C.  R.  29;  Lloyd 
27  *v.  Wyckoff,  6  Halst.  R.  218 ;  Beckman 
V.  Lansing,  3  Wend.  R.  446;  Blades 
V.  Arundale,  1  Mau.  &  Sel.  R.  711.  In  the 
case  of  Roth  v.  Wells,  29  New  York  R.  471, 
cited  on  the  other  side,  there  was  possession 
in  the  officer  through  the  agency  of  the 
debtor. 

If  there  was  no  valid  possession,  then  the 
case  comes  clearly  within  the  principle  of 
McKenney's  ex'or  v.  Waller,  1  Leigh  434; 
Alcock  V.  Hill,  4  Leigh  622 ;  and  Humphrey 
V.  Hitt,  6  Gratt.  509.  This  last  case  refers 
to  all  the  other  cases,  and  they  establish 
clearly  that  a  creditor  may  withdraw  his 
executioij  though  it  is  about  to  be  levied 
on  the  property  of  the  principal  debtor. 

But  if  the  levy  was  made  in  these  cases, 
it  was  immediately  released  and  abandoned 
by  the  sheriff.  He  did  not  remove  the 
property,  or  provide  for  the  care  of  it ;  and 
there  is  not  the  slightest  evidence  to  show 
that  he  appointed  the  debtors  his  bailees  to 
keep  possession  of  it  for  him.  Upon  the 
assumption  that  there  was  a  levy,  the  prop- 
erty was  in  the  custody  of  the  law.  The 
creditor  had  no  authority  to  control  the 
sheriff;  but  the  sheriff  was  a  trustee  of 
the  debtor  as  well  as  the  creditor ;  and  he 
was  also  the  trustee  of  the  sureties.  His 
was  a  public  duty,  and  he  was  bound  to  act 
for  all.     If,  then,  he  released  and  abandoned 
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the  levy  without  the  concurrence  of  the 
commonwealth,  clearly  his  act  did  not  dis- 
charge the  judg-ments.  Ward  v.  Vass,  7 
I^eigrh  135 ;  Winston  v.  Whitlocke,  5  Call  435 ; 
Randolph's  adm'r  v.  Randolph,  3  Rand.  490; 
Dyke  v.  Mercer,  2  Show.  R.  394;  Allen,  J., 
in  Garland  v.  I^ynch,  1  Rob.  R.  545,  560, 
564;  Norris  v.  Crummy,  2  Rand.  323; 
Carr*s  adm*rs  v.  Glasscock's  adm'r,  3 
Gratt.  343 ;  2  Tuck.  Com.  365. 

This    case    has   been    argued  for  the  ap- 
pellants as  if   the    State   had  consented  to 
the  release.     But  the  State  could  only  con- 
sent through  the   General   Assembly.     The 
auditor  of  accounts   cannot    receive  a 

28  dollar  for  the  commonwealth.    *A  debt 
can  only  be  paid  to  or  by  the  State  in 

the  mode  prescribed  by  the  statute.  A  pay- 
ment to  the  auditor,  and  his  receipt  for  it, 
would  be  worthless.  Code  of  1860,  ch.  45, 
{  3,  p.  267.  The  auditor  cannot  release  an 
obligi'atton  to  the  State.  He  cannot  dismiss 
a  prosecution  for  a  claim  without  the  con- 
currence of  the  attorney-general.  There  is 
but  one  case  in  which  he  can  release  a 
claim,  and  that  is,  when  it  has  been  stand- 
ing for  more  than  twenty  years  he  may, 
with  the  concurrence  of  the  attorney-gen- 
eral, adjust  and  settle  it  upon  equitable 
principles.  Code  of  1860,  ch.  42,  {  24,  p.  255. 
A  sheriff  cannot  pay  money  to  the  auditor 
or  attorney-general  collected  upon  execu- 
tion, and  though  an  agent  to  sell  delin- 
quent lands  may  receive  the  money  from 
the  purchaser,  he  must  pay  it  into  the 
treasury  in  the  mode  prescribed  by  the 
statute  in  all  cases.  Na3',  an  officer  cannot 
even  make  a  mistake  against  the  common- 
wealth ;  not  even  a  court  of  justice.  Id.  ch. 
42,  i  6,  p.  252.  And  if  these  statutory  pro- 
visions are  not  sufficient  for  the  protection 
of  the  commonwealth,  the  prerogative  of 
the  crown,  except  so  far  as  it  is  inconsistent 
with  our  institutions  or  has  been  changed 
by  statute,  and  especially  with  reference  to 
the  revenue,  is  in  force  in  favor  of  the  gov- 
ernment. United  States  v.  Kirkpatrick,  9 
Wheat.  R.  735;  Leake  v.  Ferguson,  2  Gratt. 
419;  United  States  v.  Stansberry,  1  Peters 
R.  573;  Ivocke  v^.  The  Postmaster  General, 
3  Mason's  R.  446;  United  States  v.  NichoU, 
12  Wheat.  R.  505 ;  Martin  v.  The  Common- 
wealth, 1  Mass.  R.  347.  These  acts  and 
authorities  show  that  the  auditor  and  attor- 
ney-general had  no  power  to  give  up  the 
debt  or  release  it,  or  in  any  way  to  defeat 
a  just  claim  of  the  commonwealth.  And 
even  if  the  acts  doue  would  have  been  bind- 
ing between  man  and  man,  they  are  not 
binding  upon  the  commonwealth. 

But,  in  fact,  there  was  no  assent  by  these 

officers    to    the     release     of    the     property 

from    the    operation     of     the     levy. 

29  *There   could    be   no  such  assent,  for 
they  knew   nothing   of   a   levy.     The 

attorney-general  directed  the  sheriff  not  to 
levy;  and  the  auditor  directed  a  stay  of  exe- 
cution for  sixty  days ;  but  neither  directed 
a  release  of  the  property.  The  mere  post- 
ponement of  a  sale  will  not  affect  the  rights 
of  a  creditor.  Fisher  v.  Vanmeter,  9  Leigh 
18.     These   orders    moreover    were  without 


consideration,  and  might  be  recalled  at  any 
moment. 

If  the  levy  was  released,  and  the  com- 
monwealth was  entitled  to  her  money,  then 
new  a.  fa's,  were  necessary.  There  is  no 
doubt  of  the  fact  that  the  levy,  if  ever 
made,  was  released.  The  appellants  held 
possession  of  the  property,  and  have  dis- 
posed of  it ;  and  no  writ  of  venditioni  ex- 
ponas could  enable  the  sheriff  to  get  hold 
of  it  or  sell  it.  And  yet  it  is  said  the  issue 
of  the  new  writs  of  fi.  fa.  is  an  assent  by 
the  commonwealth  to  a  release  made  months 
before.  It  is  certain  that  the  common- 
wealth can  enforce  her  judgments  by  the 
issue  of  new  writs  of  fl.  fa.,  and  yet  it  is 
insisted  that  the  issue  of  these  writs  is  the 
expression  of  her  assent  to  that  which,  ac- 
cording to  the  views  of  the  other  side,  dis- 
charges her  judgments.  But  the  clerk,  in 
issuing  a  new  writ,  is  not  confined  to  the 
return  on  the  first;  but  if  satisfied  there- 
turn  is  wrong,  will  issue  another  fi.  fa.  And 
if  he  refuses  to  do  so,  the  plaintiff  may 
apply  to  the  court  on  the  ground  of  the 
clerk's  refusal ;  and  the  court  will  order  the 
issue.  Of  course,  if  the  execution  is  im- 
properly issued,  it  may  be  quashed ;  bnt  it 
is  not  so  clear  that  where  one  fi.  fa.  has 
been  levied  you  may  not  take  out  another, 
and  sell  under  it.  McKey  v.  Garth,  2  Rob. 
R.  33 ;  Kckhols  v.  Graham,  1  Call  492. 

The  only  act  done  by  the  General  Assem- 
bly was  the  act  passed  at  the  instance  of 
certainly  some  of  these  parties,  whereby 
they  were  released  from  the  damages  recov- 
ered against  them,  provided  that  the  whole 
amount  of  principal,  interest  and  costs  were 
paid  into  the  public  treasury  on  or 
30  *before  the  1st  day  of  August,  1867. 
This  act  was  passed  on  the  22d  of 
February.  Here  is  a  simple  grant  of  in- 
dulgence, without  any  consideration,  either 
of  benefit  to  the  commonwealth  or  injury 
to  the  other  parties.  Such  acts  of  grace 
and  favor,  done  by  the  king  or  his  officers, 
or  parliament,  are  presumed  to  be  done  at 
the  instance  of  those  so  favored,  and  are  to 
be  taken  most  strongly  against  the  grantee. 
And  it  ii^as  to  avoid  the  operation  of  this 
rule  of  construction  that  the  clause  ex  mero 
motu  was  introduced  into  the  king's  grants. 

But  we  are  not  left  to  rely  upon  this  rule, 
which  would  be  sufficient,  at  least  until  the 
contrary  appeared ;  and  the  evidence  is 
abundant  to  show  that  all  these  sureties 
concurred  in  the  abandonment  or  release  of 
the  levy  by  the  sheriff,  and  in  accepting 
the  terms  granted  them  by  the  General  As- 
sembly. (The  counsel  went  into  an  exam- 
ination of  the  testimony,  and  insisted  that 
it  showed  that  all  the  sureties  except  Withers 
were  active  in  obtaining  the  release  of  the 
levy  and  the  act  of  the  General  Assembly; 
that  they  assumed  to  act  for  him,  and  that 
he  afterwards  approved  and  ratified  what 
was  done,  and  took  the  benefit  of  it.  And  to 
shove  how  far  the  courts  would  go  in  pre- 
suming the  consent  of  'the  parties,  he  re- 
ferred to  Hunter's  adm'rs  v.  Jett,  4  Rand. 
104,  and  Ward  v.  Vass,  7  I^igh  135.  And 
he  said,  that  whether  or  not  the  act  of  aa- 
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aembly  released  the  levy,  the  sheriff  and 
sureties  so  considered  and  treated  it. ) 

But  it  is  insisted  that  Withers  is  dis- 
charg-ed,  and  that  the  release  of  one  is  the 
release  of  all. 

We  are  not  dealing*  with  the  question  of 
the  effect  of  a  release  of  one  by  contract. 
There  the  contract  is  to  be  looked  to  with 
respect  to  its  intention.  Nor  are  we  con- 
sidering the  effect  of  a  release  by  contract 
without  respect  to  intention.  Nor  are  we 
considering  the  effect  of  a  contract  not  to 
sue.     That,  we  are   told,   is  a  release 

31  in  equity  *of  the  covenantee.  But 
we  know  that  in  such  a  case  the  cov- 
enant would  release  both  technically;  but 
only  in  equity.  Waggener  v.  Dyer,  11 
I^eig-h  384.  We  are  here  considering  the 
effect  of  an  act — the  supposed  act  of  the 
creditor  releasing  the  levy  on  Withers*  prop- 
erty. The  motion  here  is  in  fact  a  motion 
for  an  ezoneretur,  though  in  form  a  motion 
to  quash  the  executions. 

In  Steele  v.  Boyd,  6  I^eigh  547,  a  case 
similar  to  this,  Judge  Tucker  says:  **It  is 
not  conceived  to  be  true  that  the  ezoneretur 
of  one  party  judicially  pronounced,  is  a 
necessary  release  of  all  others,  upon  the 
principle  that  a  release  of  one  inures  to  all ; 
for  if  this  was  so,  then  in  all  cases  when 
the  surety  is  discharged  by  the  creditor's 
conduct,  the  principal  would  be  discharged 
also ;  which  can  not  be  pretended. "  ^  *  When, 
as  in  the  case  of  a  forthcoming  bond,  which 
is  always  joint  and  several,  one  party  is 
absolved  by  any  other  means  than  what  the 
law  deems  a  release,  the  right  to  recover  is 
not  impaired  as  to  the  rest.*'  This  position 
is  approved,  and  a  part  of  the  language 
quoted  by  Judge  Allen  in  delivering  the 
opinion  of  the  court  in  the  case  of  Mills  v. 
The  Central  Savings  Bank,  16  Gratt.  94. 
And  indeed,  it  seems  to  be  well  settled,  that 
the  release  of  one  surety  is  not  a  release  of 
a  co-surety  in  equity.  1  Story's  Bqu.  Jur. 
i  498a  and  note  3 ;  Pitman  Prin.  &  Surety, 
192  marg. ;  40  Law  Libr.  citing  ex  parte 
Gifford,  6  Ves.  R.  805 ;  Stirling  v.  Forrester, 
3  Bligh.  P.  Cas.  575 ;  Dunn  v.  Slee,  1  J.  B. 
Moore  2. 

The  doctrine  of  subrogation  is  not  SLPpU- 
cable  between  principal  co-sureties.  This 
doctrine  existed  in  the  civil  law,  but  has 
never  been  imported  into  the  common  law  in 
this  country:  certainly  not  in  Virginia. 
The  case  of  McMahon  v.  Fawcett,  2  Rand. 
514,  does  not  sustain  it.  That  case  does 
not  touch  the  question.  There  a  security 
g'iven    by  the   principal  debtor  to  one 

32  of  the    sureties  was  *held   to  inure  to 
the   benefit   of   all.     In    the  English 

books  there  are  cases  of  substitution  by  one 
surety  for  another ;  but  they  were  in  differ- 
ent ranks;  as  in  the  case  of  bail  and  a 
surety.  And  so  in  Virginia  where  there  is 
a  jndg'ment  and  Execution  against  a  princi- 
pal, who  gives  a  forthcoming  bond;  there 
the  first  surety  may  go  against  the  surety 
in  the  forthcoming  bond.  But  where  the 
sureties  are  on  the  same  level,  there  is  con- 
tribution between  the  sureties  for  the  share 
of  each,    but   no  substitution.     Preston  v. 


Preston  8l  als.,  4  Gratt.  88;  Buchanan  v. 
Clark,  10  Id.  154. 

But  let  us  consider  this  doctrine  of  sub- 
stitution with  reference  to  the  case  of  the 
levy  of  a  fi.  fa.  In  Carr's  adm'rs  v.  Glass- 
cock's adm'r,  3 Gratt.  343,  Baldwin,  J.,  says: 
A  lien  by  levy  is  temporary,  and  expires  if 
there  is  no  sale,  when  the  right  to  sell 
ceases;  and  a  surety  who  pays  the  debt  has 
no  right  to  be  substituted  to  the  lien.  Sup- 
pose that,  in  this  case,  the  whole  debt  had 
been  made  by  the  sale  of  the  property  of 
Withers.  The  levy  upon  the  property  of 
Walker  and  Keene  would  have  still  been  in 
existence,  but  the  right  of  the  sheriff  to 
sell  would  have  ceased.  He  could  not  sell 
after  the  debt  was  paid.  When  Withers  had 
paid  the  debt,  how  could  the  sheriff  refuse 
to  deliver  up  their  property  to  them?  What 
defence  could  the  sheriff  make  to  an  action 
of  trover  or  detinue  by  them  for  it?  Must 
he  retain  the  property  until  Withers  should 
come  for  contribution?  Shall  he  be  required 
to  determine  that  Withers  is  entitled  to 
contribution;  that  the  principal  debtor  is 
insolvent ;  for  unless  he  is  insolvent  Withers 
would  not  be  entitled  to  contribution  from 
the  Buretiefi.  This  question  of  the  insol- 
vency of  the  principal  may  be  one  very 
difficult  to  solve ;  as  was  seen  in  the  case  of 
Harrison  v.  Lane,  5  L/eigh  414. 

What  equity  exists  between  these  parties? 
Withers  has  not  paid  the  debt,  non  con- 
stat he  ever  will  pay;  and  non 
33  ^constat  the  principal  will  be  insol- 
vent when  Withers  pays.  Non  constat 
that  either  surety  will  be  insolvent  when 
called  upon  for  contribution.  There  is  no 
right  or  duty  of  contribution  at  present; 
not  even  an  inchoate  right.  In  cases  like 
the  present,  when  sureties  are  released,  the 
law  proceeds  on  the  ground  of  injury;  and 
the  party  asking  relief  must  show  the  ex- 
tent of  his  injury;  and  then  he  will  have 
relief  pro  tanto.  Ward  v.  Vass,  7  Leigh 
135;  Norris  v.  Crummy,  2  Rand.  323;  Carr's 
adm'r  v.  Glasscocks'  adm'r,  3  Gratt.  343; 
Baldwin,  J.,  in  Humphrey  v.  Hitt,  6 Gratt. 
509;  Adams'  Kqu.  268  marg.  note  2;  2 
Amer.  Lead.  Cas.  4th  edi..  Hare  &  Wall, 
notes  343,  344,  345,  348.  353,  355,  367,  368,  369. 

What  injury  has  been  done  to  these  par- 
ties? The  release  of  the  property  to  the 
debtors  respectively  was  surely  no  injury  to 
them.  If  Withers  was  injured  by  the  re- 
lease of  the  property  to  the  other  parties, 
he  was  injured  as  a  surety.  At  least  he  is 
bound  for  his  aliquot  part  of  the  debt,  and 
he  is  only  not  bound  as  surety  of  Walker 
and  Keen.  He  cannot  have  this  remedy  at 
law  after  execution  sued  out  and  levied.  To 
quash  the  execution  would  produce  irrep- 
arable injury  to  the  plaintiff;  and  there- 
fore equity  is  the  remedy  for  the  defendants 
in  the  executions. 

MONCURE,  P.  This  case  has  been  argued 
with  signal  ability  by  the  counsel  on  both 
sides.  All  the  points  discussed  are  inter- 
esting, but  many  of  them  are  immaterial  to 
the  decision  of  the  case,  in  my  view  of  it, 
and  will  not,  therefore,  be  considered. 
Without  intending  to  decide,  I  will  assume. 


533 


18  GRATT. 


Virginia  Reports,  Annotated. 


34,  35, 36 


for  the  purposes  of  the  case,  that  the  first 
executions  which  issued  on  the  judgments 
referred  to  in  the  proceedings  were,  in  fact, 
levied,  as  stated  in  the  returns  on  said  ex- 
ecutions; that  the  auditor  had  authority  by 
law  to  control  the  said  executions,  and 

34  to   stay    proceedings    *thereon,    even 
after    they   were  levied;  and  that  the 

effect  of  his  act  in  staying  such  proceedings, 
either  by  itself  or  in  connection  with  the  act 
of  the  attorney-general,  and  the  act  of  the 
General  Assembly,  passed  February  22, 1867, 
entitled  '*an  act  for  the  relief  of  J,  M. 
Walker  and  others,  securities  of  C.  W. 
Watkins,  sergeant  of  Danville,"  (Sess. 
Acts,  ch.  229,  p.  664,)  was  to  discharge  the 
.  property  levied  on  from  the  said  executions. 
And  upon  that  assumption  I  will  proceed  to 
consider — Whether  the  sureties,  who  were 
the  owners  of  said  property,  did  not,  in 
fact,  consent  to  the  act  or  acts  by  which  it 
was  discharged  as  aforesaid,  and  to  the 
discharge  itself;  and  if  so,  whether  the 
new  executions  issued  upon  said  judgments 
were  not  lawfully  and  properly  issued,  not- 
withstanding there  may  have  been  no  such 
consent  on  the  part  of  the  principal  debtor. 
First.  Did  the  sureties  consent?  That  all 
of  them  did,  except  Withers,  seem  to  me  to  be 
very  clear.  All  of  them,  at  least  with  that 
exception  only,  as  soon  as  the  executions 
were  levied,  or  about  to  be  levied,  on  their 
property,  earnestly  appeal  to  the  authorities 
at  Richmond  for  indulgence,  which  was  ac- 
cordingly granted  to  them,  without  any 
other  consideration  or  motive  than  pure 
benevolence.  Such  was  the  urgency  of  the 
pressure  upon  them ;  the  sheriff  having 
levied  upon  the  goods  of  the  first  set  of 
sureties — Walker,  Keen  and  Withers — and 
being  about  to  advertise  them ;  that  two  of 
said  sureties.  Walker  and  Keen,  made  their 
first  application  for  indulgence  by  tele- 
graphic dispatch  to  a  brother  of  one  of  them 
in  Richmond,  Colonel  B.  F.  Keen,  a  mem- 
ber of  the  L#egislature,  then  in  session ;  and 
the  answer  came  promptly  back,  in  the 
same  way,  in  a  direction  to  the  sheriff,  first 
from  the  attorney-general,  and  then  from 
the  auditor,  to  stay  proceedings  on  the  ex- 
ecutions then  in  the  hands  of  said  sheriff. 
A  few  days  thereafter  the  sheriff  re- 
ceived the  execution  against  Watkins 

35  *and  his  second  set  of  sureties — Han- 
kins,  Graves  and  Keen — and  levied  it 

on  the  property  of  said  sureties,  who  there- 
upon had  a  meeting,  and  agreed  that  Han- 
kins  should  apply  in  person  to  the  auditor 
for  indulgence  on  the  said  execution,  which 
was  accordingly  done;  and  on  the  16th  of 
February,  two  days  after  the  said  levy,  the 
sheriff  received  a  dispatch  from  the  auditor 
sta^^'ing  proceedings  on  said  last  mentioned 
execution.  And  six  days  thereafter,  to-wit : 
on  the  22d  of  February,  an  act  of  the  Leg- 
ist iture  was  passed  for  the  relief  of  all  the 
sureties,  releasing  the  damages  recovered 
against  them,  amounting  to  twelve  or  fifteen 
hundred  dollars,  on  condition  of  the  pay- 
ment of  principal,  interest  and  costs  by  the 
1st  of  August,  1867.  After  the  passage  of 
the  act,  Walker  informed  the  sheriff  that  he 


had  gotten  indulgence  to  the  1st  of  August, 
and  the  first  thing  the  sheriff  knew  of  the 
passage  of  the  act  was  that  he  saw  a  man- 
uscript copy  of  it  in  the  hands  of  Walker 
and  Keen,  sent  to  them  by  Colonel  £.  F. 
Keen.  The  sheriff  expressly  says  that 
Walker  and  Keen  approved  of  and  ratified 
the  said  indulgence.  But  that  all  of  the 
sureties  approved  of  and  ratified  it  is  con- 
clusively proved  in  the  record.  How,  then, 
can  it  be  said  that  they  did  not  consent  to 
it?  It  is  argued,  that  they  only  asked  for, 
and  consented  to,  a  stay  of  the  proceedings, 
and  not  a  discharge  of  the  levy.  But  this 
is  certainly  not  so.  Their  conduct  and 
declarations,  and  the  thing  itself  in  its  very 
nature,  conclusively  prove  that  this  is  not 
so.  The  sheriff  expressly  proves  that  Keen 
and  Walker  not  only  claimed  that  the  act 
operated  as  an  indulgence  till  the  1st  of 
August,  but  sought  a  release  of  their  prop- 
erty from  the  levy,  and  claimed  that  the 
proceedings  did  operate  as  a  release  of  said 
levy,  which  effect  was  produced,  as  they 
contended,  by  the  suspension  of  the  auditor 
and  attorney-general,  and  the  act  of  assem- 
bly   aforesaid.     And    the    sheriff    took  the 

same  view  of  the  subject,    and   acted 
36        accordingly.      •All     of    the    sureties 

knew  that  the  sheriff  took  this  viev 
of  the  subject,  and  acted  upon  it ;  and  all 
of  them  either  expressly  insisted  on  the  same 
view,  or  acquiesced  in  it  by  continuing  to 
use  and  enjoy  their  property  which  had 
been  levied  on,  or  dispose  of  it  at  pleasure, 
without  regard  to  the  levy,  and  incon- 
sistently therewith.  No  surety  made  any 
objection  to  the  delay  of  proceedings  or  con- 
sequential discharge  of  the  levy,  and  none 
at  any  time  required  that  the  sheriff  should 
proceed  to  sell  under  the  executions  any  of 
the  property  that  had  been  levied  on.  B^ach 
of  them  took  the  full  benefit  of  the  indul- 
gence, and  accorded  it  to  his  co-sureties. 
The  nature  of  the  most  of  the  property 
levied  on,  and  the  business  of  some  of  the 
parties,  was  such  as  to  require  the  property 
to  be  discharged  from  the  levy  as  a  conse- 
quence of  the  suspension  of  the  proceedings. 
Walker  was  a  merchant,  in  full  and  active 
operation,  with  a  large  stock  of  goods  in 
his  store,  all  of  which  were  levied  on.  His 
business  could  not  go  on  without  a  release 
of  the  levy.  So  important  did  he,  and  even 
the  sheriff,  consider  it  that  his  mercantile 
operations  should  not  be  suspended  for  a  mo- 
ment, that  those  operations  continued  to  go 
on  even  while  the  parties  were  applying  for 
indulgence  by  telegraphic  dispatch.  In 
asking  for  indulgence,  therefore,  Walker 
asked  for  a  release  of  his  merchandise  from 
the  levy  as  the  chief  object  he  had  in  view. 
The  sheriff  told  Keen  and  Walker,  after  the 
indulgence  was  given  by  the  auditor,  that  he 
would  not  do  any  thing  further  until  the  in- 
dulgence was  at  an  end ;  and  Walker  told  him 
he  expected  to  have  his  part  of  the  money 
ready :  Have  it  ready,  no  doubt,  by  means 
of  his  mercantile  operations.  Keen  and 
Withers  were  producers,  and  Keen  a  manu- 
facturer of  tobacco.  Their  tobacco  had 
been  levied  on  in  the  leaf;  and  it  was  nee- 
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essary,  as  well  for  the   preservation   of  the 

subject  as  to  provide  the  means  of  paying 

off  the  judgments,  that  the  tobacco 

37  levied  on  should  *be  prepared  for  sale, 
and  carried  to  market  and  sold.     And 

this  was  accordingly  done  by  the  parties 
themselves.  It  surely  cannot  be  necessary 
to  say  anything  more  to  show  the  consent 
of  all  the  sureties,  except  Withers,  to  the 
discharge  of  the  levy. 

And  now  as  to  Withers.  A  good  deal  has 
already  been  said  incidentally,  tending  to 
show  his  consent  also ;  but  what  remains  to 
be  said  will,  I  think,  make  his  consent  al- 
most as  clear  as  that  of  his  co-sureties.  He 
was  not  in  Danville  when  the  executions 
were  levied  and  the  application  for  indul- 
gence was  made  by  his  co-sureties ;  but  was 
at  his  home  in  southwestern  Virginia.  He 
had  a  farm  and  crop  of  tobacco  in  Pittsyl- 
vania, on  which  tobacco  the  executions  in 
which  he  was  a  defendant  were  levied.  His 
overseer  was  informed  of  the  levy  at  the 
time  it  was  made,  and  no  doubt  promptly 
informed  him  of  it.  He  knew  that  the 
judgments  had  been  obtained,  for  he  had 
been  duly  notified  of  the  motions,  and  must 
have  known  that  executions  would  soon  be 
out  against  him.  He  knew  that  his  prin- 
cipal Watkins  was  insolvent,  and  that  the 
burden  of  the  judgments  would  have  to  be 
shouldered  by  the  sureties.  It  was  natural 
that  the  sureties  should  confer  together  as 
to  the  best  means  of  meeting  the  difficulty 
and  bearing  the  burden,  and  they  doubtless 
did  so  confer.  That  an  appeal  to  the  public 
authoHties  was  spoken  of  and  contemplated 
by  them  in  their  conferences  is  very 
probable.  The  executions  came  out  and 
were  promptly  levied  when  he  was  far 
away ;  and  of  course  he  could  not  actively 
join  in  the  measures,  at  once  from  necessity 
used,  to  prevent  a  forced  sale  and  sacrifice 
of  the  property  of  the  sureties.  There  can 
not  be  a  doubt  that  he  would  have  so  joined 
had  he  been  present.  It  was  his  manifest 
interest  to  do  so,  and  his.conduct  and  decla- 
rations afterwards  prove  that  he  would. 
Being  absent,  his  associates  applied  for  him 
and    them,    and  obtained  indulgence 

38  for  both.  The  appeal  must  *have 
been  presented  to  the  auditor,  attor- 
ney-general and  legislature  in  behalf  of  all 
the  sureties,  and  relief  was  accordingly 
granted  to  all.  The  order  given  by  the  at- 
torney-general and  auditor  was,  generally, 
to  stay  the  executions.  And  the  act  of  the 
legislature  was  for  the  relief  of  the  sureties 
generally.  It  is  impossible  to  believe  that 
this  general  indulgence  would  have  been 
given  had  it  been  imagined  by  those  who 
gave  it  that  the  boon  was  not  desired  by  all 
who  were  intended  to  be  benefited  by  it. 
Keen  and  Walker  certainly  intended  to 
make  the  application  on  behalf  of  all.  They 
did  not  expect  or  desire  that  their  property 
should  be  discharged,  and  not  that  of  their 
associate  Withers.  They,  therefore,  applied 
for  the  indulgeace  in  general  terms,  be- 
lieving it  would  be  as  acceptable  to  Withers 
as  it  certainly  was  to  them.  To  grant  the 
indulgence    in  the   terms   in  which  it  was 


asked  would  be  to  discharge  the  levy  as  to 
Withers  as  well  as  themselves.  They  surely 
did  not  mean,  by  asking  the  indulgence,  to 
discharge  Withers,  and  shoulder  his  part 
of  the  burden  as  well  as  their  own.  They 
must,  therefore,  have  intended  to  act  for 
Withers,  either  because  he  had  authorized 
them,  or  because  they  knew  or  believed  that 
he  would  sanction  it.  And  now  let  us  en- 
quire whether  it  does  not  appear,  by  what 
he  afterwards  said  and  did,  that  he  either 
authorized  it  beforehand,  or  at  least  after- 
wards sanctioned  it.  Withers,  though  not 
present  when  the  executions  were  levied 
and  the  applications  for  indulgence  were 
made,  yet  came  to  Pittsylvania  very  soon 
thereafter,  and  before  the  passage  of  the  act 
of  the  legislature ;  having  come  over,  as  he 
said,  for  the  purpose  of  meeting  the  execu- 
tions like  a  man,  and  making  some  ar- 
rangement to  pay  them.  On  that  occasion, 
he  said  to  the  sheriff  that  he  was  very  glad 
the  indulgence  had  been  granted,  and  ex< 
pressed  the  hope  that  something  might  be 
made    out   of   the    assets   of   Watkins  (the 

Principal)  to  alleviate  the  liability. 
*he  sheriff  judged  *from  Withers' 
conversation  that  he  had  been  to 
Danville,  and  heard  of  the  indulgence.  Now 
where  it  will  be  remarked,  that  the  pro- 
ceedings to  obtain  the  desired  indulgence 
to  all  the  sureties  were  not  then  completed, 
but  were  still  in  course  of  execution.  The 
act  of  assembly,  which  was  expected  to  give 
indulgence  to  the  1st  of  August,  had  not 
then  been  passed,  but  its  probable  passage 
was  no  doubt  communicated  to  Withers  by 
his  associates.  Did  he  object  to  what  had 
been  done,  or  protest  against  what  was 
about  to  be  done,  either  to  his  associates, 
or  to  the  sheriff,  or  to  the  auditor,  or  to  the 
legislature,  or  to  any  person  whatever?  Not 
a  word  of  any  such  thing  is  to  be  found  in 
the  record,  where  it  would  certainly  have 
been  if  it  had  existed.  On  the  contrary, 
what  he  said  to  the  sheriff  shows  that  he 
approved  and  sanctioned  what  had  been 
done  and  was  doing  in  his  behalf,  and  *^was 
very  glad  the  indulgence  had  been  granted," 
not  only  because  it  was  an  indulgence  to 
his  associates,  but  especially  because  it  was 
an  indulgence  to  himself.  And  he  ^'ex- 
pressed the  hope  that  something  might  be 
made  out  of  the  assets  of  Watkins  to  alle- 
viate the  liability"— that  is,  the  liability 
of  the  sureties,  himself  in  the  number,  thus 
admitting  that  their  liability  was  to  con- 
tinue, and  was  only  to  be  alleviated  by 
means  of  the  indulgence.  We  see,  in  this 
expression  of  Withers,  a  common  object 
between  him  and  his  co-sureties,  thus  show- 
ing that  they  had  conferred  together  and 
concurred  in  regard  to  one  of  the  benefits 
to  be  expected  from  the  indulgence.  A 
similar  expression  was  made  by  Keen  and 
Walker,  when  they  claimed  to  the  sheriff 
that  they  had  received  an  indulgence  till 
the  1st  of  August,  1867,  **by  which  time 
they  hoped  that  Watkins  would  settle  up  his 
business,  and  that  they  would  realize  some- 
thing from  that  source."  And  Withers 
accepted,    and  has  enjoyed,  the   full  benefit 
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of  the  indulg-ence  thus   granted  to  him  and 
his  associates.     Instead  of  his  tobacco 

40  being  sold  in  the  *leaf,  in   his   bams 
in  the  country,    at   a  forced  sheriff's 

sale,  he  has  had  the  advantage  of  prepar- 
ing it  for  sale  and  carrying  it  to  the  best 
market,  and  selling  it  for  the  best  price. 
And  in  May  or  June,  1867,  we  find  him 
speaking  to  the  sheriff  of  the  fine  price  he 
had  gotten  for  his  crop  of  tobacco — the 
very  crop  on  which  the  execution  had  been 
levied,  by  the  discharge  of  which  levy  he 
had  been  enabled  to  obtain  such  a  price.  It 
thus  appears,  from  all  the  circumstances  of 
the  case,  that  Withers  either  previously  au- 
thorized his  associates.  Keen  and  Walker, 
to  apply  for  the  indulgence  which  was 
granted  to  him  and  them,  or  sanctioned  the 
application  after  it  had  been  made,  and 
even  before  it  had  been  fully  granted,  and 
accepted  and  has  enjoyed  the  benefit  of  the 
indulgence.  And  in  either  view  it  may 
be  said,  that  he  as  much  consented  as  did 
the  other  sureties  to  the  indulgence  which 
was  given,  and  the  effect  of  it  (if  it  had 
that  effect)  in  discharging  the  levy  of  the 
first  executions.  And  now  I  proceed  to  en- 
quire. 

Secondly.  Were  the  new  executions  which 
were  issued  upon  the  judgments  lawfully 
and  properly  issued,  notwithstanding  there 
may  have  been  no  such  consent  on  the  part 
of  the  principal  debtor.  If  all  the  defend- 
ants, principal  as  well  as  sureties,  had  con- 
sented to  the  discharge  Of  the  first  levy,  it 
is  abundantly  proved  by  the  authorities, 
and  indeed  admitted  on  all  hands,  that  it 
would  have  been  no  bar  to  new  executions. 
It  is  not  pretended  that  there  was  any 
new  contract  which  satisfied  the  judgments 
or  tied  the  hands  of  the  commonwealth, 
even  for  an  instant;  but  there  was  simply 
a  voluntary  release  of  the  levy,  and  if  all 
the  defendants  had  consented  to  such  re- 
lease, there  would  have  been  no  question 
in  the  case.  All  the  sureties  did  con- 
sent, and  there  is  no  evidence  whether 
the  principal,  who  is  the  only  remaining 
defendant,  consented  or  not.  If  he  had 
been   consulted,    he  would    no   doubt 

41  have  ^consented  to  that  or  any  other 
courts  which  his  sureties  might  have 

thought  would  be  a  benefit  to  them,  or 
which  they  might  have  desired  to  pursue. 
He  was  insolvent,  and  really  had  no  interest 
in  the  subject.  The  executions  were  not 
levied  on  his  property,  for  he  had  none,  but 
only  on  the  property  of  the  sureties.  And 
they,  and  all  others  concerned,  doubtless 
thought  it  wholly  unnecessary  to  consult 
him  as  to  whether  his  sureties  should  be 
indulged  or  not  in  the  payment  of  his  debt. 
His  consent  might  fairly  be  presumed  and 
inferred  in  the  case,  if  it  could  be  affected 
by  such  consent.  He  is  not  here  complain- 
ing. He  made  no  motion  to  quash  the  new 
executions,  and  of  course  did  not  join  in 
this  appeal  from  the  judgment  overruling 
the  motion  of  the  sureties. 

We  might,  therefore,  properly  stop  at  this 
point.  But  let  us  proceed  further,  and 
treat  him  as  not  having  given  his  consent. 
And  then  how  does  the  matter  stand? 


The  learned  counsel  for  the   plaintiffs  in 
error  contend,  that  though  the  sureties  may 
have   consented    to   the    indulgence  which 
released    the    levy     upon     their    propertj; 
though    such    indulgence    may   have   been 
granted  only  at   their  request  and  for  their 
benefit;   though    they   may    have   received 
and   enjoyed   the   full  benefit   of  the  indul- 
gence ;  and  though  they  may  be  in  no  dan- 
ger of  sustaining  any  loss  by   reason  of  it; 
yet,  because  their    insolvent  principal  did 
not  also  consent    (though   there  is  no  evi- 
dence whatever  of  his  dissent)  they  are,  bj 
reason  of  such  indulgence  and  its  effect,  for- 
ever released  from  the  debt  I    And  not  onlj 
so,  but  that  the  principal  debtor  himself  is 
thereby   released   from  the  debt,  and  must 
go  quit  thereof  forever  I    The  counsel  main- 
tain that  this  strange  effect  is  produced  bj 
a    technical,    unbending   rule  of  law,  that 
when  the  plaintiff  in  an  execution  against 
several   defendants  which   has  been  levied 
on  sufiicient  personal  property,   voluntarilj 
discharges  the  levy  without  the  con- 
42        sent  of  all  the  defendants  *he  thereby 
releases  such  of  the  defendants  as  do 
not  consent  to  such    discharge ;  and  that  a 
release  of  one  or  more   of  several  joint,  or 
joint   and    several   debtors,   is  a  release  of 
all.     They  maintain   that    the  rule  applies 
to   this   case,    and   therefore,  that  the  dis- 
charge  of  the   levy  on  the  property  of  the 
sureties,  (though  at  their  request,)  without 
the   consent   of   the     insolvent     principal, 
(supposing  that  he  did  not  consent,)  was  a 
release  of  the  principal,  and  that  a  release 
of  the  principal  was,  by  operation  of  law, 
a  release  of  the  sureties  also.     Now  if  there 
be  such  a  technical,  unbending  rule  of  law, 
and  it  applies  to  this  case,  we  will  have  to 
be  governed  by  it,  unjust  and  unreasonable 
as  its  operation   would  certainly   be.    Bnt 
surely  a  rule  of  law    which    would   lead  to 
such    consequences    ought    to   be   well  and 
firmly  established  by   authority  before  we 
are  required  to   follow   it.     Is  there  such  a 
rule  of  law?    I  think  not. 

It  has  been  often  said  by  judges,  in  gen- 
eral terms,  that  a  levy  of  an  execution  on 
personal  property  sufiicient  to  discharge 
it  is  a  satisfaction  of  the  judgment ;  bnt 
this  is  certainly  not  so.  Clerk  v.  Withers, 
2  Ld.  Raym.  K.  1072,  is  the  source  from 
which  the  expression  seems  to  have  been 
derived ;  and  though  there  may  be  dicta  to 
that  effect  in  the  opinions  of  some  of  the 
judges  who  decided  that  case,  there  is  cer- 
tainly nothing  in  the  decision  itself  which 
gives  any  warrant  to  the  expression.  No- 
body can  find  any  fault  with  that  decision. 
A  sheriff  had  levied  an  execution  in  favor 
of  an  administrator  on  the  property  of  the 
defendant,  and  before  the  sale  of  the  prop- 
erty the  plaintiff  died.  The  defendant 
then  sued  the  sheriff  for  his  property,  upon 
the  ground  that  the  death  of  the  plaintiff 
put  an  end  to  further  proceedings  on  the 
execution.  But  the  court  held,  that  the 
sheriff  was  bound  to  go  on  and  make 
the  sale,  and  pay  the  money  into  court,  ac- 
cording to  the  mandate  of  the  writ.  This 
case  is  fully  reviewed  and  commented  upon 
in    the    opinions    of   the  judges   in  Giles 
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V.  Grover,  6  Bligh's  *R.    277,  decided 

in  1832,  in  which  the  effect  of  a  levy, 
and  the  nature  of  the  lien  thereby  acquired, 
are  subjects  of  much  observation.  All  the 
cases  show  that  the  mere  levy  of  the  exe- 
cution on  property  of  the  defendant  is  not 
satisfaction  of  the  judgment,  but  only  a 
step  towards  it.  A  levy  on  property  is  not 
the  object  of  the  execution,  but  payment  of 
the  money.  The  levy  docs  not  divest  the 
defendant  of  the  property  and  transfer  the 
title  to  the  plaintiff,  or  even  to  the  sheriff. 
The  property  still  remains  in  the  defendant, 
notwithstanding  the  levy,  and  only  a  special 
interest  is  vested  in  the  sheriff,  as  a  mere 
bailee,  to  enable  him  to  keep  the  property 
safely,  and  defend  it  against  wrongdoers. 
While  subject  to  the  levy  it  is  in  the  cus- 
tody of  the  law,  and  the  sheriff  has  a  naked 
power  to  sell  it  and  pass  the  title  from  the 
owner  to  the  purchaser.  Several  successive 
steps  are  to  be  taken  between  the  issuing 
of  the  execution  and  the  satisfaction  of  the 
judgment.  The  first  step  is,  to  place 
the  execution  in  the  hands  of  the  sheriff. 
The  effect  of  this  step  is,  to  make  it  a  lien 
on  the  property  of  the  defendant  to  a  cer- 
tain extent  and  of  a  certain  character. 
The  nature  of  this  lien  is  commented  on 
and  explained  in  Humphrey  v.  Hitt,  6 
Gratt.  509,  as  well  as  elsewhere.  It  is  of  so 
imperfect  a  nature  as  that  the  plaintiff 
may  abandon  it  at  pleasure  by  withdrawing 
his  execution  from  the  hands  of  the  sheriff, 
or  directing  him  not  to  levy  it,  wihout  dis- 
charging the  judgment,  or  even  affecting 
the  liability  of  a  surety  who  may  be  one  of 
several  defendants.  Id.  and  the  cases 
therein  cited  of  McKenney  v.  Waller,  1 
Leigh  434,  and  Alcock  v.  Hill,  4  Id.  622. 
The  second  step  is,  to  levy  the  execution  on 
specific  property,  by  which  such  property 
is  set  apart  from  the  general  property  of  the 
defendant  and  placed  in  the  custody  of 
the  law  until  it  can  be  sold  and  applied  to 
the  payment  of  the  execution.  The  third 
and  last  step  is,  the   sale   of   the  property. 

Then,  and  not  till  then,  the  plaintiff 
44        *may   be   said   to  have  gotten  to  the 

end  of  his  suit,  at  least  so  far  as  the 
defendant  is  concerned,  and  to  the  extent 
of  the  value  of  the  property,  unless  indeed 
the  property  be  lost  by  the  neglect  or  mis- 
conduct of  the  sheriff,  without  the  defend- 
ant's consent;  in  which  case  also  the 
plaintiff  may  be  said  to  have  gotten  to  the 
end  of  his  suit.  Now  until  this  last  step  is 
taken,  the  thing  remains  in  fieri,  and  may, 
in  a  certain  manner  and  under  certain  cir- 
cumstances, be  so  undone  as  that  the  plain- 
tiff may  be  placed  in  the  same  situation  in 
which  he  was  before  he  sued  out  execution, 
and  may  therefore  sue  out  a  new  execution. 
But  by  taking  the  second  step,  to  wit :  the 
levying  of  the  execution,  the  plaintiff  in- 
creases his  responsibilities  and  makes  it 
more  difficult  to  withdraw  the  execution 
without  endangering  the  debt.  He  has 
thereby  acquired  a  specific  and  a  better  lien ; 
still  not  perfect,  but  yet  so  nearly  so,  as 
that  he  cannot  always  safely  release  it  of 
his  own  accord.     He  then  becomes,    as  has 


been  said,  a  trustee  of  the  execution  for 
the  benefit  of  all  parties  concerned.  The 
defendant  is  interested;  because  a  specific 
portion  of  his  property  having  been  seized 
and  placed  in  the  custody  of  the  law  for 
the  payment  of  the  execution,  he  has  a 
right  to  be  protected  against  another  seizure 
under  a  new  execution  for  the  same  debt, 
without  his  consent,  or  unless  there  be  a 
necessity  for  it.  The  sureties,  if  there  be  ' 
any,  of  the  defendant  on  whose  property 
the  levy  is  made,  are  also  interested,  in 
having  the  property  of  their  principal,  thus 
specifically  bound  for  the  payment  of  that 
debt,  applied  to  that  purpose,  in  their  ex- 
oneration in  whole  or  in  part,  according  to 
the  value  of  the  property.  They  also, 
therefore,  have  a  right  to  be  consulted  by 
the  plaintiff  in  giving  up  the  levy,  and 
must  consent  thereto  in  order  to  make  them 
liable  to  a  new  execution ;  at  least  without 
having  credit  for  the  amount  of  the  first 
levy.     Until   the    plaintiff    "has  gotten  to 

the  end  of  his  suit;"  in  other  words, 
45        until  *he    has   gotten   satisfaction  of 

his  demand,  or  what  is  equivalent 
thereto,  he  may  continue  to  prosecute  his 
remedy  to  judgment  and  sue  out  execution 
after  execution  thereon ;  taking  care  not  to 
oppress  or  injure  the  defendant  or  his  sure- 
ties, if  there  be  any.  The  court  in  which 
the  judgment  is  rendered  has  ample  power 
to  superintend  and  control  the  execution  of 
process  thereon,  and  will  take  care  to  pre- 
vent its  being  perverted  to  purposes  of  in- 
justice or  oppression.  A  plaintiff,  therefore, 
may  always,  with  the  consent  of  the  de- 
fendants, abandon  a  levy  upon  the  property 
of  all  or  any  of  them,  and  sue  out  a  new 
execution.  If  the  defendants  be  a  principal 
and  his  sureties,  and  the  property  levied  on 
be  that  of  the  sureties,  the  plaintiff  may, 
with  the  consent  of  the  sureties  only, 
abandon  the  levy  and  sue  out  a  new  execu- 
tion against  all  the  defendants.  No  injury 
is  done  to  the  principal  by  releasing  the 
lien  on  the  property  of  the  sureties,  for 
that  lien  cannot  enure  to  his  benefit  in  any 
possible  event.  If  his  sureties  are  satis- 
fied, he,  certainly,  has  no  cause  to  com- 
plain. So  also  if  the  levy  be  abandoned 
by  the  sheriff  with  the  consent  of  the  de- 
fendant, without  the  concurrence  or  author- 
ity of  the  plaintiff;  or,  if  the  property  be 
by  the  defendant  eloigned  or  removed  out 
of  the  reach  of  the  sheriff,  without  the 
consent  either  of  him  or  the  plaintiff,  the 
latter  may  sue  out  a  new  execution.  But 
if  the  property  levied  on  be  lost  to  the  de- 
fendant by  the  misconduct  or  neglect  of  the 
sheriff,  the  execution  is  thereby  satisfied  to 
the  extent  of  the  value  of  the* property,  and 
the  plaintiff  can  then  look  only  to  the  sheriff 
for  indemnity.  The  reason  of  this  is  plain. 
The  plaintiff,  by  pursuing  his  remedj',  has 
caused  the  defendant's  property  to  be  taken 
out  of  his  hands  and  placed  in  the  custody 
of  the  law  for  the  satisfaction  of  the  debt. 
If  that  property  be  lost  by  the  default  of 
the  officer  of  the  law,  who  in  this  respect 
may  be  said  to  be  the  agent  of  the  plain- 
tiff,  and   without   the    consent    of  the  de- 
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46  fendant,  *it  is  reasonable  and  proper 
that   the   loss   should   not  fall  on  the 

defendant,  and  he  be  ^hus,  to  that  extent, 
compelled  to  pay  the  debt  twice.  The 
plaintiff  must  incur  the  risk  of  ultimate 
loss  in  this  respect,  as  the  result  of  an  in- 
herent defect  of  his  leg-al  remedy. 

These  principles  seem  to  be  fully  sus- 
tained by  the  cases,  especially  the  most 
recent ;  among*  which  are  Green  v.  Burke, 
23  Wend.  R.  4%;  Ostrander  v.  Walter,  2 
Hill's  N.  Y.  R.  329;  Taylor  v.  Ranney,  4 
Id.  619;  The  People  v.  Hopson,  1  Denio's 
R.  574;  Peck  v.  Tiffany,  2  Comst.  R.  451; 
United  States  v.  Dashiel,  3  Wall.  U.  S.  R. 
688.  In  The  People  v.  Hopson,  the  court, 
Bronson,  Ch.  J.,  said :  '*If  the  broad  ground 
has  not  yet  been  taken,  it  is  time  it  should 
be  asserted,  that  a  mere  levy  upon  sufficient 
personal  property,  without  anything  more, 
never  amounts  to  a  satisfaction  of  the  judg- 
ment. So  long  as  the  property  remains  in 
legal  custody,  the  other  remedies  of  the 
creditor  will  be  suspended.  He  cannot  have 
a  new  execution,"  &c.  **But  without 
something  more  than  a  mere  levy,  the 
judgment  is  not  extinguished.  There  is 
no  foundation  in  reason  for  a  different 
rule.  The  mere  levy  neither  gives  anything 
to  the  creditor,  nor  takes  anything  from 
the  debtor.  It  does  not  divest  a  title :  it 
only  creates  a  lien  on  the  property.  It  often 
happens  that  the  levy  is  overreached  by 
some  other  lien,  is  abandoned  for  the  ben- 
efit of  the  debtor,  or  defeated  by  his  mis- 
conduct. In  such  cases  there  is  no  color 
for  saying  that  the  judgment  is  gone;  and 
yet  they  are  included  in  the  notion  that  a 
levy  satisfies  the  debt."  **The  true  rule  I 
take  to  be  this:  the  judgment  is  satisfied 
when  the  execution  has  been  so  used  as  to 
change  the  title,  or  in  some  other  way  de- 
prive the  debtor  of  his  property.  This  in- 
cludes the  case  of  a  levy  and  sale ;  and  also 
the  case  of  a  loss  or  destruction  of  the  goods 
after  they  have  been  taken  out  of  the 
debtor's  possession  by   virtue   of   the 

47  process.     When   the  property  *is  lost 
to    the   debtor  in  consequence  of  the 

legal  measures  which  the  creditor  has  pur- 
sued, the  debt  is  gone,  although  the  creditor 
may  not  have  been  paid.  He  must  take  his 
remedy  against  the  officer,  if  he  has  been 
in  fault ;  and  if  there  be  no  such  remedy, 
the  creditor  must  bear  the  loss.  But  until 
the  debt  is  paid,  or  the  debtor  has  lost  his 
property  in  consequence  of  his  levy^,  the 
judgment  remains  in  force."  In  Peck  v. 
TiflFany,  the  court,  Hoyt,  J.,  clearly  states 
in  effect  the  same  doctrine  thus:  **There 
are  some  old  cases  in  which  dicta  are  found 
that  a  levy  upon  sufficient  property  to  satisfy 
an  execution,  is  a  satisfaction ;  but  that 
doctrine  has  long  since  been  exploded. 
When  a  sheriff  levies  upon  sufficient  prop- 
erty, and  through  his  negligence  or  mis- 
conduct it  is  lost,  destroyed,  or  otherwise 
disposed  of,  so  that  the  defendant  is  de- 
prived of  the  benefit  of  it,  there  is  no  doubt 
it  should  be  regarded  as  a  satisfaction  of 
the  execution,  and  the  plaintiff  must  in 
such    case    seek    his    remedy    against    the 


sheriff.     But  when  the  debtor  has  neither 
paid  the  debt,  or  been  deprived  of  his  prop- 
erty, the  simple  act   of   levying  upon  it  is 
not    satisfaction,    whether    the  debtor  has 
been  permitted  to  retain  the  property  either 
by    his   own   misconduct  or  by  his  request, 
or    the  voluntary    act   of    the    officer;   be- 
cause neither  works   any    wrong    to   him." 
In  the  United  States  v.  Dashiel,  decided  in 
1865,  the  last  case  we  have  on  this  subject, 
it  was  decided  that  the  levy  of  an  execution, 
even  if  made  on  personal  property  sufficient 
to  satisfy  the  execution,  is  not  a  satisfaction 
of  the  judgment,  and  accordingly,  therefore, 
does   not    extinguish    it,    if   the   levy  have 
been  abandoned  at  the  request  of  the  debtor, 
or   for   his  advantage ;  as  for  example,  the 
better  to  enable   him  to  find  purchasers  for 
his    property.     In  the   opinion  of  the  court 
delivered  by  Justice  Clifford,  the  rule  is  laid 
down  in  the  same  words  in  which  it  is  laid 
down    by   Ch.    J.    Bronson   as  before 

48  mentioned,    *which     words    were   re- 
peated  by    the   latter    in    Taylor   v. 

Ranney,  referred  to  by  the  former. 

There  is  nothing  in  any  case  decided  by 
this  court,  so  far  as  I  am  aware,  at  all  in 
conflict  with  the  principle  before  stated. 
The  decisions  of  this  court  which  were  relied 
on  in  the  argximent  as  having  a  bearing 
upon  this  subject,  are  cases  in  which  sure- 
ties sought  relief,  generally  by  motions  to 
quash  executions  on  account  of  some  act  of 
the  creditor  done,  as  they  supposed,  in 
derogation  of  their  rights ;  as  by  making  a 
new  contract  with  the  principal  debtor 
which  tied  the  hands  of  the  creditor,  or  by 
releasing  the  lien  of  a  levy  on  the  property 
of  the  principal  debtor,  without  the  consent 
of  the  sureties.  In  this  case  there  was  no 
contract  between  the  creditor  and  debtor, 
principal  or  sureties,  which  tied  the  hands 
of  the  creditor  for  an  instant;  indeed,  no 
contract  at  all  between  them,  except  that 
on  which  the  judgments  were  obtained. 
The  orders  given  by  the  attorney-general 
and  auditor  were  founded  on  no  valuable 
consideration,  and  were  recoverable  at 
pleasure,  though  that  of  the  auditor  was 
for  a  stay  of  proceedings  for  sixty  days. 
And  the  act  of  assembly,  as  was  properly 
conceded  in  the  argument,  merely  released 
the  damages  on  condition  of  the  payment 
of  principal,  interest  and  costs  into  the 
treasury  on  or  before  the  1st  day  of  Au- 
gust, 1867,  and  did  not  give  a  moment's 
stay  of  proceedings  on  the  executions,  or 
in  any  manner  affect  the  levy  thereof.  And 
in  addition  to  all  this,  as  I  think  I  have 
shown,  the  sureties  not  only  consented  to 
the  said  orders  and  act,  but  solicited  and 
obtained  them  for  their  special  relief  and 
accommodation  ;  the  executions  having  t>een 
levied  alone  on  their  property,  and  their 
principal  being  insolvent.  What  analogj 
there  can  be  between  this  case  and  the  de- 
cisions of  this  court  above  referred  to,  and 
how  any  title  to  relief  can  be  worked 

49  out   by    the   sureties  *or  any  of  them 
on    the   authority   of  those  decisions, 

or   otherwise,    upon    the  facts  as  I  think  I 
have  conclusively  shown  them  to  be,  I  con» 
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fess  I  cannot  comprehend.  If  I  am  rig-ht  as 
to  the  facts,  I  think  I  am  certainly  right  in 
my  conclusion.  If  the  facts  were  diiferent, 
I  would  have  some  interesting-  questions 
yet  to  consider,  but  as  they  are  not,  it  is 
unnecessary  to  notice  them.  I  intended  to 
have  reviewed  at  some  length  the  cases  of 
Baird  v.  Rice,  1  Call  18;  Bullitt's  ex'ors 
v.  Winstons,  1  Munf.  269;  Steele  v.  Boyd, 
6  lyeigh  547 ;  and  Ward  v.  Vass,  7  Id.  135 ; 
but  I  do  not  think  it  necessary  to  do  so, 
and  the  length  of  this  opinion  admonishes 
me  of  the  propriety  of  drawing  it  to  a  close. 
Before  I  do  so,  however,  I  must  notice  one 
or  two  other  matters. 

I  have  thus  far  considered  the  case  as  if 
the  Commonwealth,  through  her  agents, 
had  consented  to  and'  concurred  with  the 
sheriff  and  the  sureties  in  the  discharge  of 
the  levy.  But  such  I  think  is  not  the  fact. 
Evidently  neither  the  attorney-general  nor 
the  auditor  knew  anything  of  the  execu- 
tions having  been  levied  when  they  gave 
their  orders  of  suspension.  The  question 
of  levy  or  no  levy  was  one  of  doubt  upon 
the  facts — at  least  as  to  some  of  the  par- 
ties— ^and  it  does  not  appear  that  any  of  the 
facts  were  communicated  to  these  officers 
of  government.  Indeed,  it  appears  that 
even  Keen  and  Walker  were  probably  under 
the  impression  that  no  levy  had  been  made 
when  they  applied  by  teleg-raphic  dispatch 
to  Richmond  for  indulgence ;  for  the  sheriff 
proves  that  they  made  no  objection  to  the 
levy  otherwise  than  they  desired  the  levy 
delayed  until  they  could  hear  the  result  of 
their  application.  But  however  that  may 
be,  the  attorney-general  and  auditor,  even 
if  they  knew  when  they  gave  their  orders 
that  the  executions  were  levied,  did  not  in- 
tend thereby  to  discharg-e  the  levy,  but 
merely  to  suspend  proceedings  on  the  exe- 
cutions; and  such  is  the  true  con- 
50  struction  of  their  *acts.  They  did 
not  direct  the  property  to  be  restored 
to  the  possession  of  the  defendants.  A 
mere  suspension  of  proceedings  on  a  levied 
execution  does  not  authorize  a  restoration 
of  the  property  to  the  possession  of  the  de- 
fendant, nor  release  the  levy.  Fisher  v. 
Vanmcter,  9  I^eigh  18.  That  the  auditor 
did  not  intend  to  release  the  levy  of  the 
first  execution  is  shown  by  the  conversation 
which  occurred  between  the  sheriff  and  the 
auditor's  clerk,  when  the  first  executions 
were  returned,  from  which  it  is  obvious  that 
the  auditor  expected  the  money  to  be  made 
on  the  first  executions  if  not  paid  on  or 
before  the  1st  of  August.  That  the  act  of 
assembly  did  not  operate  a  discharge  of  the 
levy  has  already  been  shown.  So  that  if 
this  view  be,  as  it  seems,  correct,  the  re- 
lease of  the  levy  in  this  case  has  resulted, 
not  from  any  act  or  consent  of  the  Com- 
monwealth or  her  agents,  but  solely  from  a 
misconception  by  the  sheriff  and  the  sure- 
ties, of  the  meaning  and  effect  of  the  orders 
of  the  attorney-general  and  auditor  and  act 
of  assembly  aforesaid,  and  from  the  con- 
sequent abandonment  of  the  property  by 
the  sheriff,  and  conversion  of  it  by  the 
sureties  to  their  own  use.     In  this  view  of 


the  case,  the  right  of  the  Commonwealth  to 
sue  out  the  new  executions,  would,  if  pos- 
sible, be  still  more  manifest. 

In  regard  to  the  last  assignment  of  error, 
which  was  not  relied  on  or  noticed,  if  it 
was  not  in  fact  withdrawn,  in  the  argu- 
ment, to  wit,  that  the  judgments  rendered 
against  Walker,  Keen  and  Withers  at  one 
time,  and  the  judgments  rendered  against 
Watkins  at  another  time,  the  first  process 
not  having  been  executed  as  to  him,  are 
not  joint  judgments  against  all  the  said 
parties,  whereas  the  executions  are  against 
all  the  said  parties  jointly,  and  therefore 
do  not  pursue  or  correspond  with  the  judg- 
ment. If  that  be  any  defect  at  all,  it  is 
only  formal  and  not  substantial,  and  has 
not  injured,  but  rather  l^eneflted,  the  plain- 
tiffs in  error.     I  therefore  think  it   is 

51  not  a  good  ground   for  reversing  *the 
judgment,    especially    as    it  does  not 

appear  that  the  objection  was  taken  in  the 
court  below.  The  Commonwealth  had  a 
right  to  have  her  motion  against  the  sure- 
ties continued  until  the  notice  was  served 
on  the  principal,  and  then  to  take  a  joint 
judgment  against  all ;  or  she  had  a  right  to 
take  several  judgments  against  the  sureties 
and  the  principal,  as  they  were  respectively 
served  with  notice,  as  she  did ;  and  she 
might  lawfully  have  sued  out  several  exe- 
cutions on  the  judgments  as  they  were  ob- 
tained. But  she  chose  to  wait  after  getting 
judgments  against  the  sureties  until  she 
had  also  gotten  judgments  against  the  prin- 
cipal in  the  joint  proceedings  against  all, 
and  then  to  sue  out  joint  executions  against 
all.  I  can  see  nothing  objectionable  in 
this,  and  certainly  nothing  of  which  the 
plaintiffs  in  error  have  any  reason  to  com- 
plain. 

In  regard  to  the  right  of  the  Judge  in  va- 
cation to  give  the  sheriff  leave  to  amend  his 
returns;  there  can  be  no  doubt,  I  think,  but 
that  he  has  that  right,  as  incidental  to  the 
right  expressly  given  him  by  the  Code, 
chap.  187,  {  23,  to  hear  and  decide  on  in 
vacation,  a  motion  to  quash  an  execution. 
A  return  on  a  former  execution  is  generally 
very  material  evidence  on  the  hearing  of 
such  a  motion,  and  it  is  often  important,  in 
the  course  of  the  proceedings,  to  permit  the 
sheriff  to  make  or  amend  his  return  accord- 
ing to  the  truth  of  the  case,  and  with  a 
view  to  its  effect  upon  the  decision  of  the 
motion.  Such  permission  has  always  been 
given  by  our  courts.  Bullitt's  ex'ors  v. 
Winstons  is  an  instance  of  this  kind. 
When,  therefore,  the  statute  gave  to  the 
judge  in  vacation  power  to  quash  an  execu- 
tion, it  gave  him  also,  by  implication, 
power  to  permit  the  sheriff  to  make  or 
amend  his  return,  as  the  case  may  be,  on 
the  former  execution,  and  I  think  the  Judge 
did  not  err  in  permitting  the  amendments 
in  this  case.  But  whether  we  look  to  the 
original  or  the  amended  returns,  the  result 
will  not  be  varied.     In  either  case,  we 

52  *must  look  also  to  all  the  facts  of  the 
case  as  contained  in  the  record,    and 

decide  accordingly.  Ward  v.  Vass,  7  Leigh 
135.     There  is,  indeed,  no  material  conflict 


539 


18  GRATT. 


Virginia  Rbports,  Aknotatbd. 


63,  S4 


between  either  of  these  two  sets  of  returns 
and  the  other  facts  of  the  case. 

I  am  of  opinion  that  there  is  no  errot  in 
the  judgment,  and  that  it  ought  to  be 
affirmed. 

The  other  judges  concurred  in  the  opinion 
of  Moncure,  P. 

Judgment  affirmed. 


53        *James  River  and  Kanawha  Company 

V.  Littlejohn. 

Littlejohn  v.  Ferguson  &  als. 

October  Term,  1807,  Riclimond. 
I.  Chancery  Practice— Appeal— Petttlon  for  KehearlDff  * 

—In  a  salt  in  which  there  is  an  absent  defendant 
there  is  a  decree  against  the  home  defendant, 
from  which  he  appeals.  Pending  the  appeal,  the 
absent  defendant  may  file  his  petition  in  the  court 
below  to  be  permitted  to  appear  and  file  his  an- 
swer in  the  canse,  and  may  have  the  decree  re- 
heard and  set  aside,  if  it  is  erroneous  as  to  him. 
a.  Same— 5ame— Same  —  Appeal  Dismissed.— If  upon 
snch  re-hearinff  the  decree,  or  so  much  of  it  as  is 
the  subject  of  appeal,  is  wholly  set  aside,  the  ap- 
peal will  generally  be  dismissed.  But  if  an  ap- 
peal is  taken  from  the  decree  on  the  re-heariuff. 
before  the  dismissal  of  the  first  appeal,  the  ap- 
pellate court  may  refuse  to  dismiss  it 

3.  Same— Decree— Answer  by  Absent  Defendant  — 
Statute  of  Limitations.— Qn^ARB:  Whether  the  stat- 
ute limiting  the  period  in  which  an  absent 
defendant  may  answer  and  have  the  decree 
corrected,  applies  to  the  time  of  presenting  the 
petition,  or  of  filing  the  answer,  or  of  the  decree 
upon  the  re-heariuff. 

4.  Same— Suit  Pending— Laches.— What  laches  of  a 
party  in  a  pending  suit  will  not  conclude  him. 

5.  Same— Assignment  of  Chose  In  Action- Proof  of — 
Objections  In  Appellate  Coart.t— A  plaintiff  in  equity 
files  with  his  bill,  as  the  ffround  of  his  claim,  an 

*Chancery  Practice— Appeal— Petition  for  Rehearing. 

—The  proposition  laid  down  in  the  first  headnote 
was  approved  in  Moran  v.  Johnston,  98  Gratt  106. 
See  also,  foot-note  to  the  same  case  where  the  princi- 
pal case  is  cited,  and  see  Beard  v.  ArbucUe,  19  W. 
Va.  14«. 

In  Newman  v.  Mollohan,  10  W.  Va.  504.  the  court 
said :  "The  last  position  assumed  by  Judob  Paull, 
'that  the  sixth  section  of  chapter  one  hundred  and 
thirty-four  of  the  Code  of  West  Vlrsinla,  which  re- 
quires the  party  to  apply  to  the  court  below  in  cer- 
tain cases  for  the  correction  of  errors  before  an 
appeal  can  be  taken,  can  not  be  regarded  as  in  con- 
flict with  the  risrht  of  the  appellate  court  to  proceed 
to  a  final  determination  of  the  case,  when  once  in 
risrhtful  possession  of  It,  and  of  jurisdiction  over 
all  the  parties,*  is  fully  sustained  by  the  Virginia 
and  West  Virginia  authorities,  though  perhaps  on 
the  authority  of  the  James  River  and  Kanawha 
Canal  Co.  v.  Littlejohn.  and  Littlejohn  v.  Ferguson, 
18  Gratt  58,  it  may  be  that  before  the  appellate 
court  has  decided  the  case,  such  petition  or  other 
proceedinfiT  for  the  correction  of  errors  may  be  in- 
stituted in  the  court  below,  and  the  appellate  court 
would  suspend  proceedings  till  the  court  below  has 
decided  whether  any  correction  should  be  made." 

t  AMlipiment  of  Chose  in  Action— Proof  of— Objection 
In  Appellate  Court.— In  Hamsberger  v.  Cochran,  82 


order  on  one  of  the  defendants,  which  has  not 
been  excepted.  No  proof  of  the  execution  of  the 
order  is  firiven:  but  its  genuineness  Is  not  ques- 
tioned in  the  court  below,  and  it  is  made  the  basis 
of  a  decree  in  favor  of  the  plain tifE.  It  is  too  late 
to  make  the  objection  in  the  appellate  court,  to 
the  want  of  proof  of  the  order. 

6.  Same— Signature— Proof  of.$— The  bill  having  al- 
leged that  the  order  was  drawn  by  one  of  the  de- 
fendanU,  the  act  Code  ch.  171.  $  38,  applies,  and  no 
proof  of  the  signature  is  necessary. 

54  «7.  Bonds— Evidence  of  Facts  Recited  Thereon.- 
The  written  opinion  of  an  attorney  of  a 
party,  or  the  recitals  in  a  bond,  though  the  papers 
are  filed  with  the  answer  of  a  defendant  and  are 
not  excepted  to  as  evidence,  are  not  competent 
proof  of  the  facts  recited  in  them  asalnst  other 
parties. 

8.  Commisaloner's  Report— Brrors  Apparent  on  Rsosrtf 
—Exceptions  Unnecessary.S—A  commissioner's  re- 
port is  based  upon  the  evidence  of  papers  filed  in 
the  cause:  and  there  is  no  exception  to  the  report. 
The  papers  not  beluff  competent  evidence  of  tbe 
facts  recited  In  them,  the  court  may  disregard 
the  report,  and  decide  the  case  upon  the  compe- 
tent testimony,  and  against  the  report. 

9.  Assignment  of  Cboses  In  Action— Priorities— Csse  at 
Bar.— R  fiTlves  to  L  an  order  on  J.  his  debtor,  for  a 
sum  certain;  much  less  than  the  whole  debt;  and 
he  fives  to  F  an  order  on  J  for  the  whole  balance 
due  from  J  to  R.  P's  order  having  been  lost.  In  a 
controversy  between  L  and  F,  in  the  absence  of 
any  evidence  on  the  subject,  the  presumption  is 
that  the  order  in  favor  of  L  was  first  given. 

10.  Same— Parties  to  Suit  by  Assignee.  1— To  a  bUI 
filed  by  an  assignee  of  a  chose  in  action,  if  the 
assig'ument  purports  to  transfer  the  whole  in- 
terest of  the  assignor,  and  there  ia  nothing  in  the 
pleading's  and  proofs  to  induce  the  belief  that  it 
did  not  really  do  so,  the  assignor  is  not  a  neces- 
sary party. 

Va.  781, 1 S.  B.  Rep.  190.  the  court  said :  "In  the  case 
of  James  River  and  Kanawha  Co.  v.  Littlejohn.  18 
Gratt  76,  this  court  says:  'The  answer  of  James 
River  and  Kanawha  Company  disclaimed  all  knovl- 
edffe  as  to  the  order  of  Littlejohn:  but  did  not  dis- 
pute its  genuineness,  or  expressly  call  for  proof 
of  it  It  was  treated  as  genuine  by  the  com- 
missioner and  the  court;  and  the  proof  of  it 
was  not  insisted  on  bv  the  company.  It  was 
treated  as  genuine  throughout  the  case.  Under 
these  circumstances  It  was  too  late  to  make  tbe  ob- 
jection In  this  court'  See  also,  Anderson  v.  Dc 
Soer.  6  Gratt  888." 

$Same— Signature -Proof  of.— See  principal  case 
cited  and  approved  In  Robinson  v.  Dlx,  18  W.  Va 
542. 

|Comml8sloner*s  Report— Errors  Apparent  on  Re^ 
ord— Exceptions  Unnecessary.— See  monographic 
note  on  "Commissioners  in  Chancery"  appended  to 
Whitehead  v.  Whitehead,  28  Gratt  878. 

I  Assignments— Parties  to  Suit  by  Assignee.— See  tbe 
principal  case  cited  as  authority  in  Omohundro  v. 
Henson.  26  Gratt  611,  znd  foot-note,  where  there  is  a 
collection  of  cases  in  point  in  each  of  which  the 
principal  case  was  cited.  The  principal  case  was 
distinguished,  as  to  this  point,  in  Jameson  v.  Myles, 
7  W.  Va.  323.  See  a  discussion  in  the  principal 
case  (at  paire  82),  as  to  whether  the  assignor  of  a 
chose  in  action  is,  in  all  case$,  an  indispensable 
party  to  a  bill  filed  by  his  assignee. 
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<i.  Appellate  Practice— Abeence  of  Formal  Parties.— Xf 

it  appears  affirmatively  that  a  person,  if  made  a 
party,  would  have  been  a  mere  formal  party, 
airainst  whom  no  decree  would  have  been  asked, 
and  whose  presence  was  not  necessary  for  the 
protection  of  any  of  the  defendants,  the  appellate 
court  will  not  reverse  a  decree  for  his  absence. 

On  the  14th  of  August,  1839.  John  I^ittle- 
john  sued  out  a  subpoena  in  chancery  from 
the  clerk's  office  of  the  Circuit  Superior 
Court  of  L^aw  and  Chancery  for  the  county 
of  Henrico  and  city  of  Richmond,  ag-ainst  J. 
C  Robinett,  William  W.  Ferguson  and  the 
James  River  and  Kanawha  Company,  re- 
turnable to  the  first  Monday  in  October; 
which  was  returned  as  served  on  the  Com- 
pany; and  that  Robinett  and  Ferguson 
were  not  found,  and  were  no  inhabitants. 
At  the  October  rules,  I/ittlejohn  filed  his 
bill,  in  which  he  alleged,  that  on  the  8th 
4ay  of  February,   1839,  J.  C.  Robinett  was 

indebted  to  him  in  the  sum  of  $783.45, 
55        *and   on    that   day    executed    to   the 

plaintiff  his  note  for  the  amount, 
payable  on  demand ;  and  at  the  same  time 
drew  an  order  on  the  James  River  and 
Kanawha  Company,  who  were  indebted  to 
him  as  a  contractor  on  their  canal  for  the 
amount  of  the  note,  with  interest  from  its 
date ;  which  note  and  order  are  made  exhib- 
its with  the  bill.  That  the  order  was  pre- 
sented without  delay  to  the  Company,  but 
the  account  of  Robinett  with  the  Company 
not  having  been  finally  settled  so  as  to 
ascertain  the  precise  sum  due  to  him,  be- 
fore the  money  was  paid  to  the  plaintiff 
another  order  was  presented  to  the  Company 
from  Robinett,  in  favor  of  William  W. 
Ferguson,  for  the  full  amount  of  the  bal- 
ance due  from  the  Company  %o  Robinett, 
which  purported  to  be  drawn  also  on  the 
8th  of  February,  1839,  and  it  is  alleged 
was  drawn  before  the  order  in  favor  of  the 
plaintiff.  And  the  Company,  not  denying 
that  they  have  in  their  hands  funds  of 
Robinett  sufficient  to  pay  the  order,  yet  de- 
cline to  pay  the  plaintiff,  because  of  the 
claim  set  up  by  Ferguson  under  the  order 
in  his  favor. 

The  bill  further  charged,  that  the  order 
in  favor  of  Ferguson  was  fraudulent,  was 
given  at  a  date-  subsequent  to  that  of  the 
plaintiff,  and  as  the  plaintiff  believed  and 
charged,  without  consideration.  And  as 
he  has  no  acceptance  of  his  order  by  the 
Company,  and  has  no  proof  without  a  dis- 
covery from  them,  of  the  amount  in  their 
hands,  and  Ferguson  is  not  an  inhabitant 
of  the  county,  the  plaintiff  is  compelled  to 
ask  the  aid  of  a  court  of  equity.  And  mak- 
ing the  James  River  and  Kanawha  Com- 
pany and  Ferguson  parties  defendants  to 
the  bill,  he  calls  for  a  full  answer  from 
them,  and  that  Ferguson  be  required  to 
produce  his  order;  that  the  Company  may 
be  required  to  pay  the  plaintiff's  claim  out 
of  the  funds  of  Robinett  in  their  hands ; 
for  all  necessary  accounts ;  and  for  general 
relief. 

On  the  4th    of    December,   1849,  an 
56        affidavit  was   made  *before  the  clerk 


of  the  court  that  Ferguson  was  not  an 
inhabitant  of  this  commonwealth ;  and  an 
order  of  publication  was  made  against  him 
as  an  absent  defendant ;  and  the  proof  of 
the  publication  was  filed  in  December, 
1851.  In  June,  1850,  a  like  order  was  made 
against  Robinett;  and  the  bill  having  been 
taken  for  confessed  in  February,  1840, 
against  the  James  River  and  Kanawha 
Company,  on  the  28th  of  November,  1851, 
the  cause  came  on  to  be  heard  upon  the  bill 
taken  for  confessed  as  to  all  the  defendants, 
including  Robinett  as  one,  and  the  court 
decreed,  that  Robinett  should  pay  to  the 
plaintiff  the  sum  of  $783.45,  with  interest 
from  the  8th  of  February,  1839,  until  paid, 
and  his  costs.  And  it  was  further  decreed, 
that  the  James  River  and  Kanawha  Com- 
pany should  render  before  one  of  the  com- 
missioners of  the  court  an  account  of  the 
amount  which  was  due,  or  to  become  due, 
from  the  Company  to  Robinett  on  the  22d 
day  of  August,  1839,  the  day  when  the  sub- 
poena instituting  this  suit  was  served  upon 
them,  with  a  statement  of  the  claims  upon 
the  said  amount  at  that  time,  and  the  name 
or  names  ot  the  claimants,  and  the  grounds 
and  evidence  upon  which  such  claims  rested, 
with  any  matters  specially  stated,  Ac. 

In  February,  1852,  the  James  River  and 
Kanawha  Company,  by  leave  of  the  court, 
filed  their  answer,  which  is  signed  and 
sworn  to  by  John  Y.  Mason,  the  then  presi- 
dent of  the  Company.  They  say,  that  ow- 
ing to  the  death  of  William  B.  Chittenden, 
late  Secretary  of  the  Company,  in  whose 
charge  the  papers  relating  to  the  matters 
referred  to  in  the  bill  were  placed,  the  Com- 
pany was  not  able  to  make  a  full  answer  to 
all  the  allegations  made  in  the  bill.  They 
admit  that  they  were  indebted  to  Robinett, 
on  the  1st  of  August,  1839,  in  the  sum  of 
$6,599.07;  and  that  no  part  of  that  sum  had 
been  paid  on  the  22d  of  August,  1839.  And 
they    say,    that  the  whole  of  that  sum  was 

afterwards,  on  the  19th  of  October, 
57        1839,  paid  to  William   W.  ♦Ferguson. 

That  it  was  paid  on  an  assignment  to 
him  by  Robinett  of  all  the  money  due  Rob- 
inett by  the  Company.  That  the  assign- 
ment could  liot  be  found  among  the  papers 
preserved  in  the  office  of  the  Company; 
and  owing  to  the  death  of  the  then  secre- 
tary, they  cannot  state  what  had  become  of 
it.  But  they  believe  it  did  exist,  and  for 
proof  refer  to  four  papers  filed  with  the  an- 
swer. That  it  may  be  true  that  the  note 
and  order  exhibited  with  the  bill  were 
made  by  Robinett,  but  they  know  nothing, 
and  therefore  can  jform  no  belief  concerning 
the  same.  If  made  by  him,  they  deny  that 
the  said  order  was  presented  at  the  office  of 
the  Company,  or  any  notice  of  it  driven 
to  the  Company,  previous  to  the  presentation 
of  the  order  of  Ferguson.  They  deny  that 
the  assignment  to  Ferguson  was  given 
without  consideration,  or  that  it  was  exe- 
cuted at  a  date  posterior  to  the  date  of  the 
order  alleged  to  have  been  given  to  the 
plaintiff.  They  do  not  know  the  precise 
date  of  Ferguson's  assignment,  but  believe 
it  was  prior  in  date  to  the  plaintiff's;  and 
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as  strong*  proof  thereof,  they  refer  to  two  of 
the  papers  filed  with  the  answer,  in  which 
it  is  referred  to  as  bearing  date  the  Ist  of 
February,  1839,  seven  days  before  the  date 
of  the  said  order.  And  having*  paid  the 
whole  sum  due  to  Kobinett  on  an  assign- 
ment bearing  date  prior  to  the  order  of  the 
plaintiff,  the  Company  ought  not  to  be  com- 
pelled to  pay  it  over  again. 

The  papers  referred  to  and  filed  as  exhib- 
its with  the  foregoing  answer  are :  First — 
the  final  estimate  for  the  work  done  by 
Robinett,  on  section  66  of  the  canal,  show- 
ing* that  there  was  due  to  him  on  the  1st  of 
August,  1839,  the  sum  of  $6,599.07;  and  a 
receipt  attached,  dated  the  15th  of  October, 
1839,  of  J.  C.  Robinett,  by  William  W.  Fer- 
guson, acknowledging  the  payment  to  him 
of  that  sum  in  full  of  all  demands  against 
the  Compa  ny  on  account  of  the  work  done 
on  that  section.  Second — a  power  of  at- 
torney  from    Robinett    to   Ferguson, 

58  dated     the    3d    of    August,  *1837,  by 
which   Ferguson  was  authorized  to  act 

for  him  in  hi  s  absence,  sickness  or  death  ; 
and  to  deman  d  and  receive  from  the  James 
River  and  Ka  nawha  Company  -all  moneys 
that  might  from  time  to  time  become  due 
to  Robinett  under  his  contract  with  the 
Company ;  and  also  to  demand  and  receive 
the  final  estima  te,  together  with  the  whole 
amount  of  the  retained  twenty  per  cent, 
when  the  said  section  should  be  completed. 
On  this  paper  is  the  following  endorsement : 
R.  Josiah  C.  Robinett  to  William  W.  Fer- 
guson, 1st  February,  1839 — power  of  attor- 
ney and  assignment.  Third — a  bond  of 
indemnity  from  Ferguson  to  the  Company 
with  two  sureties.  This  bond  is  dated  the 
15th  of  October,  1839,  and  recites  that  Rob- 
inett did  by  an  instrument  in  writing,  dated 
on  the  1st  of  February,  1839,  transfer  and 
assign  the  above  mentioned  moneys  to  Fer- 
guson, and  directed  by  his  written  order 
the  said  Company  to  pav  said  moneys  to 
Ferguson,  which  order  Ferguson  had  pre- 
sented and  demanded  payment;  that  John 
Ivittlejohn  claims  a  part  of  said  money  by 
an  assignment  from  Robinett,  and  has  in- 
stituted a  suit  in  chancery  against  Fergu- 
son, Robinett  and  the  Company,  and 
Ferguson  had  agreed  to  indemnify  the 
Company  against  the  claims  of  I/ittlejohn, 
if  the  money  is  paid  to  him.  And  he  binds 
himself  to  defend  the  suit  and  save  the 
Company  harmless.  Fourth — the  opinion 
of  S.  S.  Baxter,  the  attorney  for  the  Com- 
pany, dated  September  13th,  1839,  in  which 
he  says,  he  had  seen  the  assignment  of 
Robinett  to  W.  W.  Ferguson,  and  that  Fer- 
guson informs  him  that  after  this  assign- 
ment Captain  Ivittlejohn  obtained  another 
assignment  of  part  of  the  same  claim.  *He 
refers  to  the  fact  that  Ivittlejohn  had  insti- 
tuted a  suit  to  enforce  his  claim ;  but  as 
there  is  no  restraining  order,  he  expresses 
the  opinion,  that  Ferguson  is  entitled  to 
the  money,  and  it  may  be  paid  to  him;  but 
recommends  that  the  Company  require  in- 
demnity. The  Fifth— is  a  letter  from 
Ferguson        to       Colonel       Thomas 

59  *M.    Bondurant,    then    a    director   of  i 


the  Company.  This  letter  is  dated 
Bent  creek,  25th  July,  1839,  and  is  directed 
to  Colonel  Bondurant,  in  Buckingham, 
where  he  resided.  The  writer  says :  I  en- 
close the  within  paper,  signed  by  J.  C. 
Robinett,  by  which  you  will  see  he  has 
given  me  a  power  of  attorney  to  draw  his 
final  estimate  on  station  66  of  the  James 
River  Canal ;  also  his  reserved  twenty  per 
cent.  You  will  also  find  a  transfer  and  as- 
signment of  the  same;  upon  which  two 
papers  the  president  and  directors  will  no 
doubt  be  safe  against  him  by  my  receipt 
for  the  money  due  him  at  this  time.  He 
\  says :  I  am  bound  for  him  to  a  considerable 
amount.  He  requests  Colonel  Bondurant, 
if  it  is  too  much  trouble  for  him  to  under- 
take, to  let  him  know  when  the  next  meet- 
ing of  the  board  takes  place.  He  wishes 
the  money  retained  by  the  board  until  it 
can  be  paid  to  him. 

Commissioner  Davis,  in  March,  1852, 
made  his  report.  He  had  no  evidence  before 
him  but  that  filed  in  the  cause.  He  refers 
to  the  papers  hereinbefore  mentioned,  and 
upon  the  evidence  of  Mr.  Baxter's  opinion, 
and  the  recitals  in  the  bond,  he  reports  that 
Ferguson  did  have  an  assignment  from 
Robinett  of  the  whole  amount  due  to  him 
by  the  James  River  and  Kanawha  Com- 
pany ;  and  that  this  assignment  bore  date 
the  Ist  of  February,  1839.  He  reports  that 
the  only  claims  upon  the  fund  is  this  as- 
signment to  Ferguson  and  the  order  in 
favor  of  Little  John,  dated  the  8th  day  of 
February,  1839,  which  order  did  not  appear 
to  have  been  accepted  by  the  Co^npany. 

The  cause  came  on  to  be  heard  on  the  23d 
day  of  February,  1853,  upon  the  papers 
formerly  read,  the  answer  of  the  James 
River  and  iCanawha  Company,  with  the 
replication  thereto,  and  the  report  of  Com- 
missioner Davis,  to  which  there  was  no  ex- 
ception ;  when  the  court  being  of  opinion, 
that  the  assignment  to  Ferguson  not  being 

produced,  the  reference  to  it  in  the 
60        opinion   of  Mr.    Baxter   and  *in   the 

bond  of  indemnity,  if  admissible  evi- 
dence, was  not  sufficient  to  establish  the 
existence  and  date  of  the  assignment.  And 
being  further  of  opinion,  that  the  order  in 
favor  of  L/ittlejohn  operated  as  an  assign- 
ment of  that  much  due  from  the  Company 
to  Robinett,  and  that  the  payment  by  the 
Company  to  Ferguson  after  notice  of  that 
order  was  illegal  and  void,  it  was  decreed, 
that  the  Company  should  pay  to  I/ittlejohn 
the  principal  money,  interest  and  costs 
decreed  against  Robinett  by  the  decree  of 
the  28th  of  November,  1852,  viz. :  $783.45. 
with  interest  thereon  from  the  8th  of  Feb- 
ruary, 1839,  until  paid,  and  his  costs.  From 
this  decree  the  James  River  and  Kanawha 
Company  obtained  an  appeal  to  this  court 
in  May,  1853. 

On  the  12th  of  November,  1853,  Ferguson 
applied  by  petition  to  the  circuit  court,  in 
which  the  decree  had  been  rendered,  to  be 
permitted  to  enter  his  appearance  and  file 
his  answer,  which  he  tendered.  And  the 
court  made  an  order,  that  his  said  petition 
be  granted,  unless  the  plaintiff  shows  cause 
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to  the  contrary  on  or  before  the  next  term 
of  the  court,  after  being'  served,  himself  or 
his  counsel,  with  a  copy  of  this  order.  And 
on  the  9th  of  May,  1859,  James  Lyons, 
£^.,  as  counsel  for  Littlejohn,  acknowl- 
edged service  of  the  order. 

On  the  9th  of  June,  1866,  the  court  made 
another  decree,  that  it  appearing-  that  the 
plaintiff,  by  counsel,  has  acknowledged 
service  of  the  decree  entered  in  this  case  on 
the  12th  of  November,  1853,  and  having 
failed  to  show  sufficient  cause  to  the  con- 
trary, leave  is  given  the  defendant,  William 
W.  Ferguson,  to  file  the  petition  and  an- 
swer mentioned  in  said  decree;  to  which 
answer  the  plaintiff  replied  generally.  And 
thereupon  the  cause  came  on  to  be  heard, 
Ac. ,  and  it  was  decreed,  that  it  be  referred 
to  one  of  the  commissioners  of  the  court 
to  ascertain  and  report  whether  there 
was  any  such  assignment  as  that 
61  •'mentioned  in  the  letter  to  Colonel 
Bondurant ;  whether  the  letter  of  Fer- 
jpison  of  the  28th  of  July,  1839,  to  Colonel 
Bondurant,  or  the  assignment  referred  to 
therein,  was  laid  before  said  company,  or 
its  duly  authorized  officer,  prior  to  the  22d 
day  of  August,  1839;  whether  between  said 
dates  any  meeting  of  said  Company  was 
held,  and  if  held,  whether  Colonel  Bondu- 
rant was  present;  with  any  matter  spe- 
cially stated  deemed  pertinent  by  himself, 
or  which  might  be  required  by  the  parties  to 
be  so  stated. 

On  the  10th  day  of  January,  1867,  another 
decree  was  made,  directing*  the  commis- 
sioner to  enquire  and  report:  First. — 
Whether  the  assig-nment,  if  any,  by  Robi- 
nett  to  Ferguson  was  fair,  and  made  for 
valuable  consideration  or  not.  Second. — If 
it  was  fair,  and  founded  on  valuable  con- 
sideration, how  far  the  rights  of  Ferguson 
were  affected  by  his  failure  to  give  notice 
to  the  James  River  and  Kanawha  Company 
of  the  existence  of  his  order,  until  after 
Little  John  had  given  notice  of  the  order 
under  which  he  claims,  if  such  was  the 
fact. 

Ferg-uson,  in  his  petition,  set  out  the 
grounds  on  which  he  asked  that  he  might 
be  admitted  a  defendant,  and  that  the  decree 
in  favor  of  Little  John  might  be  reversed. 
In  his  answer,  he  denied  the  allegations  in 
the  bill  as  to  the  date  and  consideration 
of  the  assignment  to  him.  He  averred  that 
the  assignment  was  dated  on  the  1st  of 
February,  1839,  and  was  made  on  the  same 
day.  That  the  consideration  of  the  assign- 
ment was  not  fraudulent,  but  was  valuable 
and  bona  fide.  ThatRobinett  was  indebted 
to  him  at  the  time  for  money  lent  and  ad- 
vanced to  him,  or  paid,  laid  out  and 
expended  for  him,  and  also  for  certain  lia- 
bilities which  he  had  incurred  for  Robinett, 
as  his  security  and  for  his  benefit.  That 
Robinett  was  a  man  of  limited  means;  and 
to  enable  him  to  execute  his  contract  on  the 
canal,  had  obtained  the  defendant's  aid  in 
supplying  him  with  money,  and  be- 
62  coming  his  security,  and  in  •other- 
wise pledging  his  credit  for  his 
benefit.     That  from  the  first  time  Robinett 


applied  to  him  for  aid  as  aforesaid,  he 
pledged  himself  to  reimburse  the '  defend- 
ant, and  make  him  safe  out  of  the  money 
he  was  to  receive  from  the  Company.  That 
the  defendant  enclosed  the  assignment  and 
power  of  attorney  to  Colonel  Bondurant, 
filed,  as  defendant  is  informed,  with  the 
answer  of  the  Company.  That  this  was 
done  to  enable  Colonel  Bondurant  to  present 
the  defendant's  claims  to  the  Company; 
and  he  believes  it  was  done.  That  he  be- 
lieves his  claim  was  not  only  prior  in  date 
to  Little  John's,  but  was  first  presented  to 
the  Company. 

The  defendant  insists,  that  he  ought  not 
to  be  prejudiced  by  the  accidental  loss  of 
the  assignment  by  the  Company.  He 
avers,  that  on  receiving  the  money,  he  ap- 
plied it  to  payments  due  to  himself  from 
Robinett,  and  to  payments  for  which  he 
was  liable  for  him;  and  took  in  the  bonds 
and  other  evidences  of  debts,  and  obtained 
receipts  and  vouchers  for  a  settlement;  and 
he  afterwards  had  a  settlement  with  Rob- 
inett, and  considered  the  transaction  en- 
tirely ended.  The  fact  that  no  process  had 
been  served  upon  him,  though  he  lived  in 
Virginia  until  the  year  1843,  and  the  confi- 
dence in  the  superiority  of  his  claim  over 
that  of  Littlejohn,  led  him  to  suppose  that 
the  suit  had  been  abandoned,  and  he  was 
entirely  taken  by  surprise  when  informed 
of  the  decree  that  had  been  made  in  the 
case. 

The  defendant  further  insists,  that  the 
laches  of  the  plaintiff  in  prosecuting  his 
suit  should  defeat  him.  That  if  process 
had  been  served  upon  the  defendant  during 
the  lifetime  of  Chittenden,  the  secretar3-  of 
the  Company,  he  could  have  proved  his  as- 
signment, and  the  notification  of  it  to  the 
Company.  He  could  also  have  proved  the 
due  application  of  the  money  which  he  re- 
ceived from  the  Company  to  the  payment 
of  debts  due  to  him  from  Robinett, 
63  *or  for  which  he  was  responsible  for 
him ;  but  that  in  November,  1844,  his 
house  was  burnt,  and  his  papers  destroyed 
in  the  fire,  so  that  he  could  not  now  produce 
his  receipts  and  vouchers.  That  the  negli- 
gence and  laches  in  serving  the  defendant 
with  process  was  the  more  reprehensible, 
as  he  was  in  Virginia  when  the  suit  was 
brought,  and  did  not  remove  from  the 
State  until  1843. 

Both  the  petition  and  the  answer  was 
sworn  to  before  a  justice  of  the  county  of 
St.  Louis,  in  the  State  of  Missouri.  And 
the  plaintiff  objected  to  the  answer,  because 
the  defendant  has  not  appeared  openly  in 
Virginia,  but  is  still  a  non-resident. 

The  commissioner  returned  his  report 
dated  February  22d,  1867.  His  report  is 
based  upon  the  papers  in  the  cause,  and  a 
certificate  of  William  P.  Munford,  the  sec- 
retary of  the  James  River  and  Kanawha 
Company,  containing  extracts  from  the 
record  of  the  proceedings  of  the  Board  of 
Directors.  From  these  it  appeared  that 
meetings  of  the  board  were  held  on  the  7th, 
8th,  9th  and  10th  of  August,  1839,  at  all  of 
which  Colonel  Bondurant  was  present;  and 
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at  the  meeting  on  the  9th,  the  record  sdys : 
Several  Hens  upon  the  final  estimate  of  J. 
C.  Robinett,  on  section  66,  being  exhibited, 
and  the  said  estimate  not  being  returned, 
on  consideration — ordered:  That  on  the 
return  of  said  final  estimate,  payment 
thereof  be  withheld  by  the  secretary  till 
further  order  of  the  board.  On  the  16th  of 
September,  the  order  was  made  directing 
the  payment  of  the  money  to  Ferguson. 
Mr.  Munford  further  stated,  that  he  had 
examined  the  records  of  the  Company,  and 
had  found  no  reference  to  the  assignment 
by  Kobinett  to  Ferguson  of  his  estimates 
for  work  done  on  section  66.  He  presumed 
the  endorsement  by  Mr.  Chittenden  on  the 
power  of  attorney  was  the  date  at  which 
he  received  notice  of  its  execution.  All  the 
documents  of  so  early  a  date   as  the   paper 

in  question  were  destroyed  by  fire. 
64  *The  commissioner  reported :  First. 

— That  there  was  such  an  assignment 
as  that  mentioned  in  the  letter  to  Colonel 
Bondurant.  Second. — That  the  assign- 
ment was  laid  before  the  Board  of  Directors 
of  the  Company  prior  to  the  22d  of  August, 
1839.  Third.— That  from  the  answer  of  the 
Company  and  Ferguson,  the  assignment 
was  fair,  and  made  for  valuable  considera- 
tion ;  and  there  is  no  affirmative  evidence 
to  sustain  the  charge  of  fraud.  Fourth. — 
That  there  was  no  evidence  or  grounds  to 
infer  that  Tyittlejohn's  order  was  presented 
to  the  Company  before  that  of  Ferguson'. 
And  that  the  assignment  to  Ferguson  bore 
date  on  the  1st  of  February,  1839.  The 
commissioner  further  reports,  that  the  re- 
ceipt of  Ferguson  to  the  Company  is  as 
attorney  for  Robinett,  under  the  power  of 
attorney  given  to  him,  dated  3d  of  August, 
1837,  and  purports  to  be  in  full  of  all  de- 
mands against  the  Company  under  or  grow- 
ing out  of  Robinett's  contract  with  them 
for  the  construction  of  section  66  of  their 
canal,  and  is  signed  J.  C.  Robinett,  by 
William  W.  Ferguson.  And  he  submits  the 
legal  inference  from  and  effect  of  this 
receipt  to  the  court. 

The  plaintiff  excepted  to  the  report  of  the 
commissioner:  First. — Because  the  report 
is  not  only  not  sustained  by  the  evidence 
in  the  cause,  but  is  in  direct  opposition  to 
it.  Second. — Because  it  is  in  opposition  to 
the  principles  of  law  and  practice,  well 
settled  in  the  court  of  chancery.  Third. — 
That  Ferguson  having  received  the  money 
from  the  Company,  as  attorney  for  Robi- 
nett, cannot  claim  to  have  received  and  to 
hold  it  as  creditor. 

The  cause  came  on  to  be  finally  heard  on 
the  13th  of  March,  1867,  when  the  court 
overruled  the  plaintiff's  exceptions  to  the 
commissioner's  report,  and  confirmed  the 
report,  and  decreed,  that  the  decree  of 
the  23d  of  February,  1853,  be  set  aside ;  and 
that  the  plaintiff's  bill  be  dismissed  as  to 
the  James  River  and  Kanawha  Company 
and  William  W.  Ferguson,  with  their  costs. 
From  this  decree  Littlejohn  obtained  an 
appeal  to  this  court. 


65 


*Myers,    for   the   James   River  and 


Kanawha    Company    and     Ferguson,    in- 
sisted : 

1st.  That  Robinett  was  a  necessary  party, 
the  plaintiff  claiming  as  his  assignee;  and 
though  his  name  is  in  the  subpoena,  he 
was  not  made  a  party  by  the  bill. 

2d.  That  the  evidence  was  sufiBcient, 
under  the  circumstances,  to  sustain  Fergu* 
son's  claim  under  the  assignment  to  him. 
Or,  if  it  was  not  sufficient  to  satisfy  the 
conscience  of  the  chancellor,  it  was  at  least 
of  such  a  character  that  the  court  shonld 
not  have  decided  against  it  without  order- 
ing an  issue  before  a  jury;  and  this  espe- 
cially as  both  commissioners  had,  by  their 
reports,  given  Ferguson  priority  over  Lit- 
tlejohn;  and  Davis'  report  had  not  been 
excepted  to. 

3d.  That  the  court  erred  in  its  first  decree 
in  treating  L/ittlejohn's  claim  as  fully 
proved  by  the  note  and  order  which  he 
filed.  The  James  River  and  Kanawha 
Company  make  no  admission  that  these 
papers  were  made  by  Robinett;  but  they 
put  the  plaintiff  on  strict  proof.  And  the 
proceeding  being  against  Robinett  and 
Ferguson  as  absent  defendants,  the  law 
requires  that  proof .  shall  be  taken  of  the 
plaintiff's  demand.  See  Tate's  Dig.  p.  58, 
59,  {  2.  It  was  moreover  necessary  that 
the  plaintiff  should  prove  that  his  order  was 
the    first  presented   or  notified   to  the  Com- 

rany.  2  Story's  Equ.  Jur.  {  1035a;  {  1047, 
1057;  Lewi  n  on  Trusts  604,  615;  Judson 
V.  Corcoran,  17  How.  U.  S.  R.  612;  Moore's 
ex 'or  V.  Holcombe,  3  Leigh  597. 

4th.  The  application  by  Ferguson  to  be 
permitted  to  file  his  answer  and  show  error 
in  the  decree  in  favor  of  Little  John  is  un- 
der the  act.  Code  cti.  I7l,  {  13,  p.  645.  This 
act  makes  no  reference  to  the  case  of  an 
appeal,  and  there  is  no  exception  in  the 
statute,  whilst  the  reasons  apply  just  as 
forcibly  to  a  case  where  there  has  been  an 
appeal  by  another  party  as  where  no  appeal 
has  been  taken.  He  referred  to  New- 
66  comb  V.  Drummond,  4  Leigh  *57. 
That  was  a  case  inter  partes;  and  the 
reason  is  stronger  in  this  case,  *in  which 
Ferguson  was  no  party  in  the  appeal.  The 
cases  cited  by  the  counsel  on  the  other  side 
have  reference  to  the  distinction  between 
interlocutory  and  final  decrees. 

5th.  Ferguson  presented  his  petition  to 
the  court  in  the  same  year  in  which  the 
decree  was  made,  and  the  court  then  made 
the  order  allowing  him  to  appear  and  an- 
swer, unless  the  plaintiff  should  show  cause 
against  it.  This  was  the  commencement  of 
the  proceeding,  and  therefore  was  not 
barred  by  the  statute. 

6th.  The  objection  to  the  answer  on  the 
ground  that  Ferguson  did  not  appear  openly 
in  the  State  is  based  upon  the  idea  that  the 
provision  of  the  act  in  relation  to  foreign 
attachments  applies  to  this  case.  The  C<^e 
of  1860,  p.  651,  i  7,  relates  to  attachments; 
but  here  the  proceeding  is  not  under  that 
act,  but  under  the  act  in  relation  to  absent 
defendants. 

7th.  Ferguson  is  not  estopped  by  the  form 
of  his   receipt.     He  is  'shown   to  have  been 
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asing*  his  utmost  exertions  to  get  the  money 
for  himself.  And  the  Company  and  the 
plaintiff  understood  him  to  claim  it  as  as- 
signee. 

Lyons,  for  Littlejohn,  insisted: 
1st.  Robinett  was  not  a  necessary  party. 
That  in  a  suit  by  an  assignee  against  the 
debtor,  if^  the  assignment  is  of  the  whole 
interest,  and  there  is  no  controversy  be- 
tween the  assignor  and  assignee,  the  as- 
sig-nor  is  not  a  necessary  party,  whether  at 
law  or  in  equity.  I^ambert  v.  Nanny,  2 
Munf.  1%;  Mayo  v.  Murchie,  3  Id.  358; 
Newman  v.  Chapman,  2  Rand.  93.  Rob- 
inett was  named  in  the  subpoena,  though 
his  name  was  omitted  in  the  bill ;  and  he 
was  proceeded  against  by  publication  as  a 
party,  and  was  so  treated  throughout  the 
case.  But  if  Robinett  was  not  a  party,  and 
the    treating    him   as   such    was    an 

67  *error,  it  is  not  an  error   that  Fergu- 
son can  object  to.     He  comes  in  as  an 

absent  defendant  to  have  any  injustice 
done  to  him  corrected;  and  he  cannot  be 
heard  in  this  court  upon  the  iirst  appeal. 
Heffernan  v.  Grymes,  2  Leigh  512;  Piatt 
V.  Howland,  10  Leigh  507. 

2d.  The  act.  Code  p.  706,  {  13,  authorizes 
a  petition  by  an  absent  defendant  for  a  re- 
hearing'. Is  it  the  case  in  any  nation  or 
country  that  a  foreigner  may  defend  a  suit 
without  rendering  his  person  or  property 
amenable  to  the  judgment  of  the  court? 
And  yet  here  is  a  party  living  in  Missouri 
who,  remaining  abroad,  sends  his  petition 
and  answer,  to  be  filed  in  his  absence. 

3d.  The  decree  of  1853  cannot  be  ques- 
tioned. The  act  says,  if  the  party  appears 
in  five  years,  he  may  petition.  This  party 
comes  in  1853,  and  gets  leave  to  file  his  pe- 
tition upon  giving  notice ;  and  no  step  is 
taken  until  1859,  and  no  order  made  until 
1866.  The  petition  did  not  stop  the  running 
of  the  statute ;  that  could  only  be  done  by 
the  decree.  Krskine  v.  Henry,  9  Leigh 
188;  1  Greenl.  Evi.  p.  147,  J  74;  1  Starkie's 
Evi.  p.  34;  2  Cow.  &  Hill,  notes  p.  293, 
note  296. 

4th.  It  was  not  competent  to  the  Circuit 
Court  to  take  cognizance  of  any  matter  af- 
fecting the  decree  of  1853,  whilst  the  appeal 
from  that  decree  was  depending  in  this 
court.  A  final  decree  having  been  rendered 
in  the  cause,  and  an  appeal  taken  from  that 
decree,  it  was  no  longer  a  pending  cause  in 
the  Circuit  Court,  and  could  never  be 
placed  again  upon  its  docket,  except  by  the 
decree  of  this  court  reversing  the  final 
decree.  Harvey  v.  Branson,  1  Leigh  108; 
Heffernan's  adm'r  v.  Grymes,  2  Leigh  512; 
Tennent*s  heirs  v.  Pattons,  6  Id.  1%. 

5th.  The  evidence  upon  which  the  com- 
missioner reported  in  favour  of  Ferguson, 
and  upon  which  the  court  below  based  its 
decree,  is  not  competent  evidence;  and  if 
competent,  does  not  make  out  his  case. 

68  *RIVES,  J.  Concurring  in  the  judg- 
ment of  the  court  in  these  cases,  I  yet 

deem  it  proper  to'indicate  my  dissent  from 
so   much  of   the   opinion   as   sustains    the 


jurisdiction  upon  Ferguson's  petition  for 
a  re-hearing.  When  this  petition  was  pre- 
sented to  the  court  on  the  12th  of  November, 
1853,  it  was  not  received,  but  the  court 
made  an  order  that  the  petitioner's  applica- 
tion be  granted,  unless  the  plaintiff  show  to 
the  contrary  on  or  before  the  next  term  of 
this  court,  after  being  served  himself  or 
his  counsel  with  a  copy  of  this  order.  This 
service  was  not  had  till  May  9th,  1859^ 
more  than  ^ye  years  after  the  date  of  the 
decree.  The  question  therefore  arises, 
whether  this  is  a  compliance  with  the  re- 
quirement of  the  Code,  ch.  170,  {  13,  p. 
708.  *^ 

It  is  material  to  enquire,  in  the  first 
place,  whether  the  condition  imposed  to 
the  court  upon  the  reception  of  the  peti- 
tion, and  the  grant  of  its  prayer,  was 
proper  and  regular.  The  case  had  been 
concluded  in  that  court,  and  an  appeal  had 
been  taken  and  was  then  pending  in  the 
Court  of  Appeals.  The  petitioner  did  not 
place  himself  personally  in  the  jurisdiction 
of  the  court,  but  appeared  by  counsel 
through  petition  and  answer  qualified  to 
and  certified  in  another  State;  it  was, 
therefore,  eminently  proper  in  my  view, 
that  the  court,  before  receiving  or  enter- 
taining the  petition,  should  place  the  party 
under  a  rule  to  notify  the  plaintiff  or  his 
counsel  of  his  proceedings,  so  that  he 
should  have  notice  of  the  attempt  to  re-open 
the  case ;  and  make  such  opposition  thereto, 
or  ask  such  conditions  of  the  non-resident 
as  to  security  for  costs,  as  should  comport 
with  his  views  and  interests.  There  was 
yet  abundance  of  time  for  this  step ;  and  it 
was  clearly  in  the  discretion  of  the  court  to 
adopt  this  precaution,  while  the  interest  of 
no  party  could  have  been  jeopardized  by  it; 
and  the  court  might  be  better  prepared  upon 
the  service  of  the  order  to  take  its 
69  course.  This,  of  course,  would  *have 
been  different  if  there  had  been  any 
danger  of  an  efflux  of  time  within  which 
the  statute  required  action  of  the  absent 
defendant. 

It,  of  course,  devolved  upon  the  petitioner 
or  his  counsel  to  execute  this  order ;  until 
he  did  so,  he  was  not  in  court.  His  peti- 
tion was  not  filed,  received  or  entertained ; 
nor  any  leave  given  for  the  filing  of  his 
answer,  or  the  re-hearing  of  the  cause. 
These  papers  were  yet  in  the  custody  of 
counsel,  and  could  not  be  the  basis  of  the* 
court's  action  until  its  condition  was  ful- 
filled. Under  such  circumstances,  I  cannot 
consider  the  terms  of  the  statute  complied 
with  until  the  9th  day  of  June,  1866,  when 
the  petitioner  acquainted  the  court  with  the 
service  of  its  order,  and  had  leave  for  the 
first  time  '*to  file  his  petition  and  answer." 
At  that  time  he  was  precluded  from  this 
resort  by  the  statutory  bar. 

I  do  not  think  this  view  at  all  in  conflict 
with  the   cases   of  Overstreet  v.    Marshall, 

3  Call  192,  and  Williamson  v.  Gayle  &  als., 

4  Gratt.  180.  Both  of  these  cases  turn  upon 
the  terms  of  the  acts  of  assembly  for  grant- 
ing of  writs  of  error  and  supersedeas  in  the 
one  case,  and  of  appeals  in   the  other.     In 
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the  former  it  was  held,  that  the  superse- 
deas was  g-ranted  at  the  date  of  the  judge's 
order  awarding*  it;  and  was  not  barred, 
though  the  writ  did  not  issue  until  after 
five  years ;  and  in  the  latter,  that  the  ap- 
peal dates  from  its  allowance,  and  was  not 
aifected  by  a  failure  to  give  bond  within 
five  years.  These  decisions  may  well  stand 
upon  and  be  justified  by  the  literal  terms  of 
the  laws  in  question ;  but  they  are  not  au- 
thority to  show  that  we  are  to  consider  a 
party  as  having  petitioned  for  the  re-hear- 
ing of  a  case  when  he  was  virtually  told  by 
the  court  that  his  petition  could  not  be  re- 
ceived nor  his  application  granted,  save 
upon  a  condition,  (and  that  a  most  reason- 
able and  proper  one, )  which  he  was  there- 
fore bound  to  observe  and  fulfill.  I, 
70  therefore,  conclude  that  it  was  *too 
late  under  the  statute  to  enter  the  said 
order  of  9th  of  June,  1866 ;  and  the  case  of 
the  defendant  Ferguson  is  not  aided  by  his 
answer  in  that  cause;  if,  indeed,  it  shall 
be  allowed  to  weigh  as  responsive ;  upon 
which  I  do  not  pass. 

But  if  I  be  wrong  in  this  position,  I  hold 
this  defendant  concluded  by  his  laches  in 
prosecuting  his  remedy  under  our  statute, 
under  the  authority  of  Anderson  v.  L/ively, 
6  Leigh  77.  True,  the  laches  here  is  not  so 
great  or  of  such  duration  as  in  that  case, 
but  is  under  circumstances  calculated  to 
make  it  as  inexcusable.  His  co-defendant, 
the  James  River  and  Kanawha  Company 
was,  by  its  appeal,  here  seeking  to  attain 
the  same  object  that  a  re-hearing  was  de- 
signed to  accomplish  for  him.  Shall  he 
then  be  permitted  to  avail  of  the  two  re- 
sorts? and  is  not  the  implication  strong 
that  he  was  by  his  delay  abandoning  his 
application  below  and  relying  on  the  contest 
waged  here  for  him,  in  the  name  of  this 
Company,  which  we  have  seen  has  no  sub- 
stantial interest  in  this  controversy?  But 
if  this  delay  be  not  the  more  indefensible 
on  this  account,  I  think  the  statute  of  lim- 
itations always  affords  by  analogy  and  leg- 
islative prescription  what  the  court  de- 
nounces as  laches. 

On  these  two  grounds,  I  think,  the  court 
below  erred  in  re-hearing  this  cause. 

JOYNES,  J.  I  shall  first  dispose  of  the 
case  of  L/ittlejohn  v.  Ferguson  &  als. 

There  is  nothing  in  the  objection  that  the 
Circuit  Court  could  not  entertain  Ferguson's 
petition  for  re-hearing,  while  the  appeal  of 
the  James  River  and  Kanawha  Company 
was  depending.  The  statute  (Code  ch.  170, 
2  13)  which  authorizes  an  absent  defendant 
who  has  not  appeared,  &c.,  to  petition  to 
have  the  case  re-heard,  makes  no  exception 
of  cases  in  which  an  appeal  has  been 
71  taken.  It  is  *true  the  appeal  was 
really  prosecuted  for  Ferguson's  ben- 
efit. But  on  the  appeal  advantage  could  be 
taken  only  of  errors  in  the  record  as  it  stood 
at  the  time  of  the  decree  complained  of, 
while  Ferguson  had  the  right,  under  the 
statute,  to  file  his  answer  and  introduce 
evidence  so  as  to  make,  if  he  could,  a  differ- 
ent case.     It   is   true,  that  after  the  appeal 


there  was  no  longer  a  case  pending  in  the 
Circuit  Court.  But  that  was  not  for  the 
reason  that  an  appeal  had  been  taken,  bat 
for  the  reason  that  the  case  had  been  ended 
in  that  court  by  a  final  decree.  Bat  the 
original  papers  remain  in  the  Circuit  Court 
after  an  appeal,  and  there  is  no  difficulty  in 
reinstating  the  case  on  the  docket  when  a 
petition  for  re-hearing  is  filed. 

The  appeal,  however,  in  such  a  case  will 
not  be  dismissed  upon  the  filing  of  the  pe- 
tition for  re-hearing,  as  the  decree  com- 
plained of  can  only  be  altered  or  set  aside 
on  the  re-hearing.  Piatt  v.  Rowland,  10 
Leigh  507.  If  on  the  re-hearing  the  decree, 
or  so  much  of  it  as  is  the  subject  of  appeal, 
is  wholly  set  aside,  a  dismission  of  the  ap- 
peal will,  as  a  general  rule,  follow  as  a 
matter  of  course.  But  if  an  appeal  from 
-the  decree  on  the  re-hearing  should  be 
taken  before  the  appeal  from  the  original 
decree  has  been  dismissed,  the  appellate 
court  may  refuse  to  dismiss  the  appeal, 
inasmuch  as  the  decree  on  the  re-hearing 
may  perhaps  be  reversed  on  the  appeal 
taken  from  it.  In  this  instance,  there  has 
been  no  motion  to  dismiss  the  appeal  from 
the  original  decree,  so  that  both  appeals  are 
now  before  us  for  decision. 

It  was  essential  to  the  jurisdiction  of  the 
court  upon  the  proceedings  for  a  re-bearing 
that  they  should  appear  to  have  been  dnly 
instituted  within  the  time  prescribed  by 
law.  And  as  was  held  by  this  court  in  the 
case  of  a  bill  of  review,  it  was  incumbent 
on  Ferguson  to  show  this  affirmatively, 
though  no  objection  were  made  that  the 
proceedings   were    too   late.      Shepherd  v. 

I/arue,  6  Munf.  529. 
72  *It  was  suggested  at  the  bar  that  the 

language  of  the  statute  requires  that 
the  proceedings  shall  be  concluded,  as  well 
as  commenced,  within  the  time  limited. 
But  such  a  construction  would  be  inconven- 
ient and  harsh  in  its  results,  would  be  in- 
consistent with  what  is  required  in  analo- 
gous cases,  and  is  not  demanded  by  the 
language.  The  language  is,  that  the 
absent  defendant  may,  within  the  time 
limited,  ** petition  to  have  the  case  re-heard, 
and  may  plead  or  answer,  and  have  any  in- 
justice in  the  proceedings  corrected."  This 
language  is  satisfied  when  the  absent  de- 
fendant, within  the  time  limited,  ^*  petitions 
to  have  the  case  re-heard."  But  the  ques- 
tion remains,  and  is  important  in  this  case, 
whether  it  is  enough  that  he  should  present 
his  petition  to  the  court  within  the  time 
limited,  or  must  he  go  further  within  the 
time  limited,  and  obtain  leave  of  the  court 
to  file  his  petition,  upon  notice  to  the 
adverse  party? 

It  seems  to  me  that  the  absent  defendant 
petitions  to  have  the  case  re-heard  * 'within 
the  terms  and  within  the  meaning  of  the 
statute"  when  he  presents  his  petition  to 
the  court.  And,  for  this  purpose,  it  matters 
not  whether  he  is  allowed  to  file  his  peti- 
tion at  once  as  matter  of  right,  or  whether 
he  is  required  to  obtain  leave  of  the  court 
to  do  so  after  notice  to  the  adverse  party. 
In  either  case  he  has  begun  the  proceeding. 
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He  ought  not  to  lose  the  benefit  of  this  dili- 
g'ence  because  he  cannot  obtain  the  sanc- 
tion of  the  court  within  the  time  prescribed. 
He  may  fail  to  do  this  without  any  fault  of 
his  own — as,  for  example,  from  the  failure 
of  the  court  to  sit.  The  language  of  the 
statute  requires  that  the  absent  defendant 
shall  do  an  act  within  the  time ;  namely, 
that  he  shall  ^'petition  to  have  the  case  re- 
heard;" it  does  not  require  anything  more. 
If  we  say  he  must  do  more,  we  go  beyond 
the  statute,  unless  indeed,  we  can  say,  that 
a  party  does  not  petition  the  court  until  the 
court  agrees  to  entertain  his  petition. 

73  *Upon  the   view  which  I   take,    the 
degree   of   diligence  required  by  this 

statute  is  certain  and  definite,  and  is  the 
same  in  all  cases.  But  if  leave  of  the  court 
must  be  obtained  after  notice  to  the  adverse 
party,  the  diligence  to  be  used  to  avoid  the 
bar  will  be  different  in  di£Ferent  cases,  in 
proportion  to  the  greater  or  less  time  req- 
uisite for  giving  the  notice  and  getting 
the  leave.  If  notice  to  the  other  party  is 
necessary,  the  court  has  no  discretion  to 
dispense  with  it ;  and  if  it  had,  it  surely 
ought  not  to  depend  on  the  discretion  of 
the  court  whether  the  party  shall  be  in  time 
or  not.  Suppose  the  court,  upon  hearing 
the  application,  refuses  to  give  the  leave, 
and  the  party  is  obliged  to  appeal.  The 
time  may  run  out  before  he  can  obtain  the 
leave  by  the  judgment  of  the  appellate 
court.  Is  he,  in  such  a  case,  to  be  turned 
out  of  court  because  he  has  not  obtained 
the  leave  of  the  court  within  the  time,  when 
he  has  been  doing  his  utmost  for  years  to 
obtain  it?  Or,  suppose  the  party  should 
fail  to  get  the  leave  of  the  court  in  conse- 
quence of  the  failure  of  the  court  to  sit.  Is 
the  delay  in  such  a  case  to  be  imputed  to 
him?  This  particular  difficulty  might  be 
removed  by  holding  that  it  is  the  notice  to 
the  adverse  party,  and  not  the  leave  of  the 
court,  which  determines  the  application  of 
the  statutory  bar.  But  this  construction  is 
not  sustained  by  the  language  of  the  stat- 
ute, or  by  the  analogies  of  the  law  in  like 
cases,  and  is  liable  to  most  of  the  objections 
which  apply  to  the  other. 

The  view  which  I  have  been  urging  makes 
the  construction  of  this  statute  conform  to 
the  analogies  in  like  cases.  Thus,  under  a 
former  law,  it  was  provided  that  no  super- 
sedeas, &c.,  should  be  **  gran  ted"  after  five 
years.  It  was  held,  that  the  order  allowing 
a  supersedeas  was  the  commencement  of 
proceedings,  so  as  to  avoid  the  bar  of  the 
statute,  though  the  supersedeas  bond  was 
not  given,  and  of  course  the  supersedeas 
was  not  issued  within   the  five  years. 

74  *Over8treet  v.  Marshall  A  al.,  3  Call 
192.      By  the   act   of   1830-31,    it  was 

provided,  that  no  petition  preferred  to  the 
Court  of  Appeals,  or  to  any  judge  thereof, 
should  be  received  or  allowed  unless  pre- 
ferred within  five  years.  It  was  held,  that 
the  bar  of  the  statute  was  avoided  by  the 
presentation  of  the  petition  to  the  court  or 
judge  within  five  years,  though  the  appeal, 
Ac,  should  not  t>e  allowed  within  that  time, 
or  liiough  it  should  be  allowed  on  condition 


that  a  bond  should  be  given,  which  was  not 
given  in  that  time.  Williamson  v.  Gayle,  4 
Gratt.  180.  And  under  the  old  law  first 
alluded  to,  the  court  went  further,  and  held, 
that  although  an  order  allowing  a  superse- 
deas had  not  been  made  within  the  five 
years,  yet  as  a  petition  had  been  presented 
which,  through  inadvertence  in  the  court, 
had  not  been  acted  on  until  after  the  time 
had  elapsed,  the  limitation  of  the  statute 
did  not  apply.  Pugh's  ex' or  v.  Jones,  6 
Leigh  299. 

The  absent  defendant  is  proceeded  against 
without  notice  by  service  of  process,  and,  it 
may  be,  without  any  actual  knowledge  of 
the  suit.  The  court  can  make  no  personal 
decree  against  him  that  will  be  binding 
upon  him.  3  Gratt.  98;  9  How.  U.  S.  R, 
336 ;  24  Id.  195.  When  he  comes  forward  to 
controvert  what  has  been  done  behind  his 
back,  as  it  were,  and  offers  to  submit  him- 
self to  the  jurisdiction  of  the  court,  his 
proceeding  should  not  be  treated  with  dis- 
favor, but  the  contrary.  Why,  then,  should 
we,  by  construction,  exact  conditions  from 
him  not  plainly  required  by  the  language 
of  the  statute,  and  not  conformable  to  what 
is  required  in  analogous  cases? 

Ferguson,  therefore,  commenced  his  pro- 
ceedings in  time,  and  saved  the  bar  of  the 
statute.  But  after  doing  so  he  delayed  for 
more  than  five  years  to  give  notice  of  them 
to  L/ittlejohn,  and  then  took  no  other  step 
until  seven  years  later.  This  would  appear 
to  have  been  great  laches,  and  might,  in 
the  absence  of  explanation,  have  au- 
75  thorized  *the  Circuit  Court  to  dismiss 
the  proceedings,  if  a  motion  had  been 
made  to  that  effect.  Anderson's  adm'r  v. 
Lively,  6  Leigh  77.  But  the  court,  in  that 
case,  would  have  acted  not  on  the  ground 
that  the  proceedings  were  barred  by  the 
statute,  but  on  the  ground  of  laches  in 
their  prosecution,  and  the  action  of  the 
court  would  have  depended  on  its  discretion, 
under  all  the  circumstances.  Williamson  v. 
Gayle,  4  Gratt.  180.  No  motion  to  dismiss 
the  proceedings  on  this  ground  was  m?de 
in  the  Circuit  Court,  and  there  is  nothing 
to  show  that  this  ground  was  shown  for 
cause  when  Littlejohn  showed  cause  in  1866 
against  filing  the  petition  and  answer.  As 
Ferguson  has  not  had  an  opportunity  of 
explaining  his  delay,  I  do  not  think  this 
court  ought  now  to  dismiss  his  proceedings 
on  that  ground.  The  delay  was  not  so  great 
but  that  the  court  can  see  that  it  might 
perhaps  have  been  satisfactorily  explained. 
The  case  must,  therefore,  be  considered 
upon  its  merits. 

Littlejohn  and  Ferguson  each  claimed  to 
have  an  order  drawn  by  Robinett  on  the 
James  River  and  Kanawha  Company :  that 
of  Littlejohn  being  for  $783,  and  that  of 
Ferguson  being  for  the  whole  balance  due 
from  the  Company  to  Robinett.  Little- 
john*s  order,  which  he  filed  with  his  bill, 
bears  date  the  8th  day  of  February,  1839 
while  Ferguson  alleged  that  his  order  bore 
date  the  first  day  of  the  same  month.  It 
did  not  appear  which  of  these  orders  was 
first  presented  or  made   known  to  the  Com- 
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pany.  so  that  the  question  as  to  the  priority 
of  rigcht  between  them  depended  on  the 
priority  of  date  alone. 

The  answer  of  the  James  River  and  Ka- 
nawha Company  disclaimed  all  knowledg-e 
as  to  the  order  of  Littlejohn,  but  did  not 
dispute  its  genuineness,  or  expressly  call  for 
proof  of  it.  It  was  treated  as  genuine  by 
the  commissioner  and  by  the  court,  and 
proof  Of  it  was  not  insisted  on  by  the  Com- 
pany. Ferguson  did  not  dispute  the  gen- 
uineness of  Littlejohn's  order,  or  call 

76  for  proof  of  it,  in   his  ^answer  or  be- 
fore  the    commissioner,    and    it  was 

treated  as  genuine  throughout  the  case. 
Under  these  circumstances,  it  was  too  late 
to  make  the  objection  in  this  court  to  the 
want  of  proof  of  Littlejohn's  order.  An- 
derson &  al.  V.  De  Soer,  6  Gratt.  363.  Be- 
sides, the  bill  alleges  that  the  order  was 
**drawn**  by  Robinett,  and  this  was  suf- 
ficient under  the  Code  (ch.  171,  i  38)  to 
dispense  with  proof  of  the  signature  to  the 
order,  in  the  absence  of  a  denial  of  it  under 
oath,  even  though  proof  had  been  expressly 
called  for.  This  provision  of  the  code  fur- 
nishes a  rule  of  evidence,  and  it  applied 
to  this  case,  though  the  bill  was  filed  before 
the  Code  went  into  operation.  Somerville 
V.  Wimbish,  7  Gratt.  205;  Usher's  heirs  v. 
Pride,  15  Gratt.  190.  It  must,  therefore, 
be  taken  as  a  fact  in  the  case,  that  L/ittle- 
john  held  an  order  from  Robinett  bearing 
date  the  8th  day  of  February,  1839. 

The  bill,  after  alleging  that  the  plaintiff 
held  an  order  dated  the  8th  day  of  February, 
1839,  and  that  he  had  presented  it  to  the 
Company,  proceeded  to  allege,  that  another 
order  was  presented  to  the  Company  from 
Robinett,  in  favor  of  Ferguson,  for  the 
whole  balance  due  from  the  Company  to 
Robinett,  and  then  uses  these  words, 
**  which  [that  is,  Ferguson's  order]  purports 
to  have  been  drawn  also  on  the  8th  day  of 
February,  1839,  and  it  is  pretended  was 
drawn  before  the  order  in  favor  of  your 
orator. ' '  The  answer  of  the  Company  did 
not  pretend  to  any  actual  knowledge  as  to 
Ferguson's  order.  Ferguson,  in  his  an- 
swer, alleges  that  the  statement  of  the  bill 
in  relation  to  the  date  of  his  assignment  is 
untrue,  and  then  proceeds  thus :  *  *The  date 
of  the  said  assignment  to  this  respondent 
was  the  1st  of  February,  (not  the  8th  of 
February,)  1839,  and  the  assignment  was 
actually  made  on  the  said  1st  day  of  Feb- 
ruary, when  it  bore  date."  It  was  alleged 
that  this  order  had  been  left  in  the  posses- 
sion of  the  James  River  and  Kanawha 
Company,  and  had  been  lost. 

77  *The  bill  called  for  no  discovery  as 
to  the  date  of  Ferguson's  order.     The 

allegation  of  the  answer  in  respect  to  the 
date  of  Ferguson's  order  was  affirmative 
matter,  not  responsive  to  any  allegation  of 
the  bill,  and  the  burden,  therefore,  lav  on 
Ferguson  to  prove  it.  2  Rob.  Pract.  (old) 
330,  and  cases  cited ;  Clarke  v.  White,  12 
Peters  R.  178;  opinion  of  Green,  J.,  in  Tay- 
lor V.  Moore,  2  Rand.  563 ;  Leas'  ex'or  v. 
Eidson,  9  Gratt.  277. 
The  case  of  Ferguson,    therefore,  derives 


no  support  from  his  answer,  and  must  de- 
pend upon  the  evidence.  There  is  no  direct 
evidence  in  the  case  as  to  the  date  of  Fer- 
guson's order,  nor  is  there  anv  direct 
evidence  even  of  its  existence.  The  com- 
missioners to  whom  the  case  was  referred, 
relied  upon  several  facts  and  circumstances, 
which  they  considered  sufficient  to  establi^ 
that  Ferguson  had  an  order  from  Robinett 
for  the  whole  balance  due  him  by  the  Com- 
pany, and  that  it  bore  date  on  the  1st  day 
of  February,  1839.  I  shall  not  consider  the 
question,  whether  Ferguson  had  an  order  at 
all,  because  it  is  immaterial  whether  he  did 
or  did  not  have  one,  unless  it  was  of  prior 
date  to  Ivittlejohn's.  I  shall  confine  myself 
to  an  examination  of  the  grounds  which 
are  relied  on  to  establish  that  the  order 
of  Ferguson  bears  date  on  the  1st  of  Feb- 
ruary, 1839,  or  before  that  of  Littlejohn. 

The  first  thing  relied  on  is  the  opinion 
given  by  Mr.  Baxter  as  counsel  for  the 
James  River  and  Kanawha  Company,  in 
favor  of  Ferguson's  priority  over  Little- 
john,  and  of  the  propriety  of  paying  the 
money  to  him  upon  his  giving  a  bond  of 
indemnity.  The  production  of  this  paper 
may  prove  that  Mr.  Baxter  gave  such  an 
opinion,  and  that  he  founded  his  opinion 
on  the  hypothesis  of  a  certain  state  of  facts, 
but  it  can  certainly  prove  no  more.  £ven 
if  the  facts  on  which  the  opinion  was  baaed 
had  been  stated  as  being  within  the  knowl- 
edge of  Mr.  Baxter,  the  statement  of  them 
in  this  paper  would  not  be  evidence 
78  of  them.  *But  it  is  evident  from  the 
opinion,  that  Mr.  Baxter  had  never 
seen  Littlejohn's  order,  (the  bill  had  not 
then  been  filed,)  and  that  he  relied  upon 
Ferguson's  representation  to  him  that  his 
order  was  prior  to  Little  John's. 

The  next  thing  relied  upon  is,  the  recital 
in  the  bond  which  Ferguson  gave  to  the 
Company  on  the  15th  day  of  October,  1839, 
on  receiving  from  them  the  balance  due  to 
Robinett,  and  by  which  he  undertook  to 
defend  Littlejohn's  suit,  and  to  indemnify 
the  Company  against  Littlejohn's  claim. 
This  bond  recites  as  a  fact,  that  Robinett 
made  the  transfer  to  Ferguson  by  an  in- 
strument of  writing  bearing  date  the  1st 
day  of  February,  1839. 

The  production  of  this  bond  may  prove 
that  the  Company  paid  the  money  to  Fergu- 
son on  the  ground  that  his  order  was  believed 
to  be  of  prior  date  to  Littlejohn's;  or,  if 
you  please,  on  the  ground  that  his  oider 
was  believed  to  bear  date  on  the  1st  day  of 
February,  but  it  does  not  prove  that  in 
point  of  fact  it  did  bear  that  date,  or  any 
date  prior  to  that  of  Little  John's  order. 
The  recital  is  really  nothing  more  than  the 
declaration  of  the  Company  and  of  Fergu- 
son affirming  the  existence  of  the  facts  re- 
cited as  the  motive  and  justification  for 
what  they  then  did.  And  now,  when  the 
propriety  of  what  they  then  did  is  called  in 
question,  depending  upon  the  truth  of  the 
facts  recited,  they  produce  their  own  decla- 
ration that  these  facts  existed,  to  prove  in 
their  own  favor  that,  in  point  of  fact,  they 
did  really  exist. 
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It  is  undoubtedly  true,  that  upon  reading 
the  recital  in  this  bond  we  feel  that  there 
is  a  certain  degpree  of  probability  that  the 
parties  concerned  took  pains  to  ascertain 
the  date  of  f^erg-uson's  order  and  to  recite  it 
correctly,  and  in  proportion  to  our  confi- 
dence in  the  intelligence  and  integrity  of 
these  parties,  we  feel  a  greater  or  less  de- 
gree of  moral  conviction  that  the  facts 
really  were  as  they  recited  them  to  be. 
But  if  there  had  been   no  bond   and 

79  *no  recital,  and  nothing  but  the  pay- 
ment  of  the  money  by  the  Company 

to  Ferguson,  we  might  have  felt,  in  like 
manner,  that  there  was  a  certain  degree  of 
probability,  and  perhaps  a  very  high  degree, 
that  the  order  in  favor  of  Ferguson  was 
the  oldest,  from  the  fact  that  the  Company, 
with  the  means  of  ascertaining  the  facts 
and  a  motive  for  doing  so,  paid  the  money 
upon  it.  But  this  would  be  neither  more 
nor  less  than  to  make  the  mere  payment  of 
the  money  justify  itself.  And  yet,  in  prin- 
ciple, it  would  be  of  a  piece  with  what  I 
am  now  considering. 

There  is  but  one  other  circumstance  relied 
upon  to  prove  the  date  of  Ferguson's  order. 
It  is  the  endorsement  on  the  power  of  at- 
torney from  Robinett  to  Ferguson.  We  have 
no  explanation  of  this  endorsement.  We 
do  not  know  when,  why,  or  by  whom  it  was 
made.  We  do  not  know  to  what  the  date 
"February  Ist,  1839,"  refers.  Mr.  Mun- 
ford,  the  present  secretary  of  the  Company, 
supposes  it  to  refer  to  the  time  at  which 
the  power  of  attorney  was  first  made  known 
to  the  Company.  It  certainly  did  not  rep- 
resent the  date  of  the  power  of  attorney  on 
which  it  was  endorsed.  What  ground  is  there 
for  saying  that  it  had  reference  to  an  assign- 
ment on  another  paper  which  is  not  shown 
to  have  been  with  the  power  of  attorney, 
and  that  it  was  intended  to  indicate  the 
date  of  that  assignment?  What  is  there  to 
show  that  the  person  who  made  that  en- 
dorsement did  not  regard  the  power  of  at- 
torney as  in  effect  an  assignment,  and  refer 
to  it  as  a  power  of  attorney  and  assignment? 

It  is  evident,  therefore,  that  this  endorse- 
ment, even  if  it  could  be  used  at  all  as  evi- 
dence of  what  is  stated  in  it,  proves  nothing 
to  the  present  purpose. 

It  seems  to  me,  therefore,  to  be  very  clear, 

that  Ferguson  failed   to   establish    that  his 

order  was  dated  on  the  1st  of  February,  1839, 

or    that    it  bore  date  prior  to  Littlejohn's. 

In   the    absence   of   any   evidence  on 

80  the    subject,  *the    presumption    must 
be  that  Littlejohn's  order  was  given 

first.  For  it  would  have  been  an  act  of 
folly  as  well  as  a  fraud  in  Robinett  to  give 
Little  John  an  order  for  the  amount  of  his 
debt  when  he  had  already  given  Ferguson 
an  order  for  the  whole  balan'ce  due  him 
from  the  Company.  The  court  will  not 
presume  this,  in  the  absence  of  all  evidence, 
but  will  presume  the  contrary. 

After  Littlejohn  filed  his  bill  in  October, 
1839,  he  took  no  other  step  in  the  case 
until  1849,  when  he  obtained  orders  of  pub- 
lication against  Robinett  and  Ferguson  as 
absent  defendants.     In   the  absence  of  ex- 


planation, this  seems  to  have  been  great 
laches ;  but  I  do  not  think  we  are  author- 
ized to  dismiss  the  bill  on  that  ground.  If 
we  were  to  do  so,  we  should  go  beyond  any 
former  decision  of  this  court.  In  Chinn  v. 
Murray,  4  Gratt.  348,  this  court  sustained 
a  suit  where  there  had  been  a  much  greater 
interruption  in  its  prosecution.  In  this 
case,  the  James  River  and  Kanawha  Com- 
pany had  been  served  with  process,  and 
Ferguson,  though  not  served  with  process, 
was  aware  of  the  suit,  and  stipulated  to 
defend  the  Company  in  it.  He  might, 
therefore,  have  taken  steps  in  the  name  of 
the  Company — if  he  did  not  choose  to  ap- 
pear— to  have  the  suit  dismissed,  if  not 
duly  prosecuted.  It  was  his  laches,  there- 
fore, as  well  as  the  plaintiff's.  On  this 
ground  Lord  Redesdale  refused,  in  GifPord 
V.  Hort,  1  8ch.  Sl  Lef.  R.  386,  to  dismiss  a 
bill  which  had  been  pending,  without  active 
proceedings,  for  forty  years ;  the  defendant 
insisting  on  the  plaintiff's  laches  in  pro- 
ceedings as  a  bar  to  the  relief  asked  for.  In 
Crawford's  ex'or  v.  Patterson,  11  Gratt. 
364,  where  this  court  dismissed  the  bill  on 
account  of  the  laches  of  the  plaintiff  in  the 
prosecution  of  his  suit,  the  delay  was 
twenty-three  years ;  the  defendants  agfainst 
whom  the  claim  was  made,  and  all  the  par- 
ties who  were  cognizant  of  the  transactions, 
had  died,  and  there  was  strong  ground  to 
hold  that  the  plaintiff  had  acquiesced 
81  in  *a  report  made  before  proceedings 
in  the  suit  were  suspended. 

In  this  case,  Ferguson  had  full  oppor- 
tunity to  make  his  defence.  His  defence 
rested  on  a  single  fact,  the  importance  and 
conclusiveness  of  which  he  well  knew,  and 
which,  if  true,  could  be  easily  proved.  The 
defence  of  the  Company  was  the  same.  If 
he  chose  to  neglect  his  own  defence  and 
that  of  the  Company  upon  an  assumption 
that  L/ittlejohn  had  abandoned  his  claim, 
it  was  his  own  folly. 

These  views  dispose  fully  of  the  case  of 
I/ittlejohn  v.  Ferguson  A  al.,  and  render  it 
unnecessary  to  consider  any  other  question 
raised  in  that  case.  I  will  add,  however, 
that  if  Ferguson  had  established  the  priority 
of  his  order,  yet  as  it  was  admitted  to  have 
been  given  only  as  a  security  for  debts  and 
liabilities,  an  account  should  have  been 
ordered  to  ascertain  the  amount  due  upon 
it,  so  that  the  residue  of  the  fund,  if  any, 
might  be  applied  to  Littlejohn's  claim. 

These  views  likewise  dispose  of  most  of  the 
questions  in  the  case  of  James  River  and 
Kanawha  Company  v.  Littlejohn.  There 
was  no  exception  to  the  report  of  the  commis- 
sioner in  that  case ;  but  none  was  necessar3^ 
The  commissioner  reported  that  he  had 
heard  no  evidence,  and  that  his  conclusions 
were  founded  entirely  upon  exhibits  in 
the  case,  to  which  he  referred  in  detail. 
Whether  these  papers  sustained  the  conclu- 
sions of  the  commissioner  was  a  question 
arising  on  the  face  of  the  report.  One  other 
question,  however,  has  been  raised  in  that 
case  which  remains  to  be  considered. 

It  is  insisted  that  Robinett  was  an  indis- 
pensable   party   to    Littlejohn's   bill,     and 
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that  althoug'h  his  name  was  included  in  the 
subpoena,  and  he  was  proceeded  against  by 
publication,  he  cannot  be  regarded  as  a 
party  in  the  cause,  according  to  the  case 
of     Moseley     v.     Cocke,      7     Leigh 

82  *224,    and    other   cases,    and  that  the 
decree     must    be    reversed    on     that 

ground. 

It  is  sometimes  laid  down,  that  to  a  bill 
filed  by  the  assignee  of  a  chose  in  action, 
the  assignor  is  in  all  cases  an  indispensable 
party.  It  was  so  said  by  Judge  Scott,  de- 
livering the  opinion  of  a  special  court  in 
Corbin  v.  Emerson,  10  Leigh  663.  But  this 
language  ought  to  be  understood  with  ref- 
erence to  the  case  in  which  it  was  used. 
There  was  no  proof  of  the  assignment  in 
that  case ;  it  was  not  before  the  court,  and 
the  court  could  not  say,  therefore,  whether 
it  was  absolute  and  unconditional  or  other- 
wise. The  want  of  proof  of  the  assignment 
seems  to  have  been  the  point  mainly  urged 
in  the  argument,  and  the  authorities  bearing 
on  the  necessity  of  making  the  assignor  a 
party  were  not  cited.  That  there  are  cases  in 
which  the  assignor  is  not  a  necessary  party 
to  a  bill  iiled  by  an  assignee,  appears  from 
Newman  v.  Chapman,  2  Rand.  93,  which 
was  not  cited  in  Corbin  v.  Emerson.  I  do 
not  think,  therefore,  that  Corbin  v.  Emer- 
son can  be  regarded  as  settling,  that  in  all 
cases  whatsoever  the  assignor  is  an  indis- 
pensable party. 

It  is  a  general  rule,  that  all  persons  in- 
terested in  the  subject  matter  of  the  suit 
must  be  made  parties ;  and  this  rule  is 
founded  on  the  reason,  that  courts  of  equity 
aim  **to  do  complete  justice,  by  deciding 
upon  and  settling  the  rights  of  all  persons 
interested  in  the  subject  matter  of  the  suit, 
so  that  the  performance  of  the  decree  of  the 
court  may  be  perfectly  safe  to  those  who 
are  compelled  to  obey  it,  and  also  that  future 
litigation  may  be  prevented.**  Story  Eq. 
PI.  i  72;  Clark  v.  Long,  4  Rand.  451; 
Jameson's  adm'r  v.  Dashields,  3  Gratt.  4. 
There  are  exceptions  to  this  general  rule 
which,  in  the  language  of  Judge  Story. 
**will  be  found  to  be  governed  by  the  same 
principle,  which  is,  that  as  the  object  of 
the  general  rule  is  to  accomplish  the  pur- 
poses of  justice  between    all   the  par- 

83  ties  ^in    interest,    and    it    is    a    rule 
founded,    in  some    sort,    upon   public 

convenience  and  policy,  rather  than  upon 
positive  principles  of  municipal  or  general 
jurisprudence,  courts  of  equity  will  not 
suffer  it  to  be  applied  so  as  to  defeat  the 
very  purposes  of  justice,  if  they  can  dispose 
of  the  merits  of  the  case  before  them  with- 
out prejudice  to  the  rights  or  interests  of 
other  persons  who  are  not  parties.'*  Story 
Eq.  PI.  i  77.  Consistently  with  these  gen- 
eral principles,  Judge  Story,  upon  the  au- 
thority of  numerous  cases  which  he  cites, 
lays  down  the  true  doctrine  as  to  assignors 
to  be  this,  that  where  the  assignment  is 
absolute  and  unconditional,  leaving  no 
equitable  interest  whatever  in  the  assignee, 
and  the  extent  and  validity  of  the  assign- 
ment are  not  doubted  or  denied,  and  there 
is  no  remaining   liability   in    the   assignor 


to  be  aflFected  by  the  decree,  it  is  not  nec- 
essary to  make  the  assignor  a  party.  And 
Chancellor  Walworth,  in  a  case  not  cited 
by  Judge  Story,  held,  after  an  examination 
of  the  authorities,  that  where  the  assign- 
ment purports  to  transfer  the  whole  inter- 
est of  the  assignor,  and  there  is  nothing  in 
the  pleadings  or  proof  to  induce  a  belief  that 
it  did  not  really  do  so,  it  is  not  necessary 
to  make  the  assignor  a  party.  Ward  ▼. 
Van  Bokkelen,  2  Paige's  R.  289. 

In  this  case  no  decree  was  sought  against 
Robinett.  Ferguson  and  the  James  River 
and  Kanawha  Company  claimed  that  Robi- 
nett had  parted  with  his  whole  interest, 
and  they  both  treated  the  controversy  as 
one  between  Littlejohn  and  Ferguson  alone. 
Hence,  when  the  Company  paid  the  money 
to  Ferguson,  it  took  from  him  indemnity 
against  Littlejohn,  but  none  against  Rob- 
inett. And  accordingly*  neither  of  them 
objected  in  the  court  below  to  the  failure  to 
make  Robinett  a  party.  If  it  appeared  that 
Robinett  was  a  necessary  part^ ,  this  court 
would  reverse  the  decree  on  that  ground, 
although    the   objection  was   not  taken  by 

demurrer  or  otherwise  in  the  Circuit 
84        Court.     *Clark  v.  Long,  4  Rand.  457, 

and  cases  cited ;  Taylor's  adm'r  v. 
Spindle,  2  Gratt.  44.  But  this  court  will 
not  reverse  a  decree  for  the  failure  to  make 
a  party  where  it  appears  aflfirmatively  that 
the  partj",  if  he  had  been  brought  before 
the  court,  would  have  been  merely  a  formal 
party,  against  whom  no  decree  was  asked, 
and  whose  presence  was  not  necessary  for 
the  protection  of  any  of  the  defendants. 

I  am  of  opinion,  therefore,  that  the  decree 
in  Littlejohn  v.  Ferguson  &  al.  should  be 
reversed,  and  that  in  James  River  and  Ka- 
nawha Company  v.  Littlejohn  affirmed. 

MONCURE,  P.,  concurred  in  the  opinion 
of  Judge  Joynes,  except  upon  the  question 
whether  Ferguson's  petition  was  barred  by 
the  statute.  Upon  that  point  he  expressed 
no  opinion,  saying  that  he  had  not  exam- 
ined it. 

All  the  judges  concurred  in  affirming  the 
decree  in  the  James  River  and  Kanawha 
Company  against  Littlejohn,  concurring  in 
the  opinion  of  Joynes,  J. ,  except  that  Judge 
Rives  said  he  expressed  no  opinion  on  the 
weight  that  was  to  be  given  to  Ferguson's 
answer. 

The  James  River  and  Kanawha  Company 
V.  Littlejohn,  affirmed. 

Littlejohn  v.  Ferguson  &  als.,  reversed. 
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Jantiary  Term,  1M8.  Richmond. 

Constitution— Act  6,  §  a  a— Applies  to  All  State  Officers.* 

—The  22d  section  of  article  VI,  of  the  constitution 
of  VirsriDia  applies  to  all  State  ofllcers:  and  the 
Governor,  whose  term  has  expired,  holds  over 
until  his  successor  is  qualified. 

♦See  principal  case  cited  In  Carr  v.  Wilson.  »  W. 
Va.  429,  432, 9  S.  E.  Rep.  86,  86. 
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This  was  a  petition  to  this  court  by 
James  Lawhorne  for  a  writ  of  habeas  cor- 
pus. The  petitioner  stated  in  his  i)etition, 
that  he  was  confined  in  the  penitentiary 
under  a  sentence  of  the  county  court  of 
Nelson  county,  for  g-rand  larceny.  That 
on  the  13th  of  January,  1868,  Francis  Peir- 
point.  Governor  of  the  State  of  Virginia, 
granted  to  him  a  full  and  immediate  par- 
don; but  that  James  F.  Pendleton,  Esq., 
the  superintendent  of  the  penitentiary,  re- 
fused to  release  him,  on  the  ground  that 
the  term  for  which  Governor  Peirpoint  had 
been  elected  Governor  had  expired  on  the 
1st  day  of  January,  1868,  or  the  day  pre- 
vious, and  that  therefore  he  had  no  author- 
it)'  to  pardon  the  petitioner. 

At  the  foot  of  the  petition  there  was  a 
statement  by  Mr.  Pendleton  that  the  facts 
stated  in  the  petition  were  true;  and  that 
he  only  held  the  petitioner  that  the  ques- 
tion, whether  Governor  Peirpoint  continued 
in  office  after  his  official  term  had  expired, 
no  successor  to  him  having  been  elected  or 
qualified,    might  be   judicially  determined. 

Neeson,  for  the  petitioner. 

86  *MONCURE,  P. ,  delivered  the  opin- 

ion of  the  court: 

This  case  depends  upon  the  question, 
whether  the  Governor  is  an  officer  within 
the  meaning  of  the  twenty-second  section 
of  the  sixth  article  of  the  constitution  of 
the  State,  which  declares,  that  "judges 
and  all  other  officers,  whether  elected  or 
appointed,  shall  continue  to  discharge  the 
duties  of  their  respective  offices,  after  their 
terms  of  service  have  expired,  until  their 
successors  are  qualified." 

If  this  section  stood  alone,  and  unaffected 
by  the  context,  there  could  not  be  two  opin- 
ions as  to  its  meaning.  It  uses  the  plainest 
possible  language  to  embrace  all  officers, 
except  that  it  does  not  mention  them  all  by 
name.  ** Judges**  alone  are  specifically 
named,  no  doubt  because  the  provision  was 
made  in  that  part  of  the  constitution  which 
relates,  generally,  to  the  ** Judiciary  De- 
partment." Had  it  been  made  in  that  part 
which  relates  to  the  *' Executive  Depart- 
ment,'* the  '^Governor'*  would  no  doubt  have 
been  named  instead  of  the  ** Judges,**  and 
the  language  would  then  have  been,  ''the 
Governor  and  all  other  officers,  whether 
elected  or  appointed,  *  *  Ac.  The  Governor  is 
certainly  an  officer  in  the  proper  and  ordi- 
nary acceptation  of  the  word;  and  he  is 
expressly  called  an  officer,  and  described  as 
holding  an  office,  in  the  constitution  itself. 
Article  V,  U  1,  3,  4  and  9.  There  is  at 
least  as  much  reason  for  including  the 
Governor  in  the  provision  in  question  as  any 
other  officer  of  the  government.  If  it  be 
important  that  there  should  always  be  some 
person  in  existence  to  perform  the  duties 
of  every  office  of  government,  and  especially 
every  constitutional  office,  surely  this  rea- 
son applies  with  the  greatest  possible  force 
to  that  office  to  which  belongs  *'the  chief 
executive  power  of  the  commonwealth. 
That  this  was  the  view  of  the  framers  of 
the  constitution   is   shown   by  the  fact  that 


they    took    sx>ecial    care   to  provide  for  the 

performance   of   the   duties   of  the  office  of 

Grovernor  in  case  of  his  death  or  fail- 

87  ure    or    inability    *to    discharge    his 
duties  during  the   terjn    for  which  he 

was  elected.  Art.  V,  i  9.  They  made  no 
such  provision  in  regard  to  any  other  office 
(except  for  the  appointment  of  a  clerk  pro 
tempore),  leaving  that  to  be  done  by  the 
Legislature.  But  in  regard  to  the  per- 
formance of  the  duties  of  all  officers,  in- 
cluding the  Governor,  after  their  terms  of 
service  have  expired,  and  until  their  suc- 
cessors are  qualified,  ample  provision  is 
made  by  the  twenty-second  section  of  the 
sixth  article.  This  was  a  natural  and 
proper  provision  for  the  case.  It  is  impor- 
tant, as  before  stated,  that  there  should  be 
some  person  always  ready  to  perform  the 
duties  of  very  office ;  and  when  an  incum- 
bent has  served  out  the  term  for  which  he 
was  elected  or  appointed,  who  can  be  more 
suitable  than  he,  as  a  general  rule,  to  con- 
tinue to  discharge  the  duties  of  his  office 
until  his  successor  is  qualified?  He  has 
been  once  elected  or  appointed  to  the  office, 
and  is  therefore  presumed  to  be  fit  for  it.  • 
He  has  served  out  his  term,  and  is  therefore 
presumed  to  be  familiar  with  its  duties. 
Now  can  it  be  supposed  that  the  framers  of 
the  constitution  would  have  used  the  broad 
and  plain  terms  used  in  the  section  in 
question  without  expressly  excepting  the 
office  of  Governor,  if  they  had  intended  to 
except  it?  They  were  not  like  an  unlearned 
testator  making  his  will,  in  extremis  and 
inops  concilii,  and  whose  words,  therefore, 
will  be  indulgentlj'  expounded  to  effectuate 
his  intention.  They  were  selected  for  their 
wisdom  to  do  the  important  work  of  fram- 
ing a  constitution  of  government  for  the 
State.  They  had  time  to  do  their  work 
with  deliberation,  and  the  presumption  is 
that  they  weighed  with  care  and  well  un- 
derstood every  word  which  they  used,  and 
felt  the  importance  of  expressing  their 
meaning  plainly.  When,  therefore,  they 
declared  that  *  'Judges  and  all  other  officers, 
whether  elected  or  appointed,  shall  continue 
to  discharge  the  duties  of  their  respec- 
tive  offices,'*    &c.,    they    must    have 

88  *known     that    this    plain    and    com- 
prehensive language,  standing  alone, 

embraced  the  office  of  Governor,  and  would 
be  so  understood;  and  they  must  have  seen 
■the  necessity  of  expressly  excepting  that 
office,  if  they  did  not  intend  to  embrace  it 
in  the  language  used.  That  they  did  not 
expressly  make  the  exception,  shows  very 
strongly,  if  not  conclusively,  that  they  in- 
tended to  embrace  the  office  of  Governor. 

Such  being  the  plain  meaning  of  the 
section  in  question,  taken  by  itself,  if 
there  can  be  anything  in  the  context  (short 
of  express  words)  sufficient  to  change  or 
restrict  this  meaning  so  as  to  exclude 
therefrom  the  office  of  Governor,  surely  the 
evidence  of  intention  ought  to  be  very 
strong  to  have  that  effect.  Let  us  now  see 
what  is  relied  on  in  the  argument  to  sustain 
the  restricted  construction  contended  for. 

It  is  argued  that  article  V,  which   relates 
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to  the '* Executive  Department"  makes  all 
the  provision  which  was  intended  to  be 
made  in  the  constitution  in  regard  to  the 
office  of  Governor,  and  shows  that  he  was 
not  intended  to  be  embraced  in  the  twenty- 
second  section  of  the  sixth  article.  The  only 
sections  of  the  fifth  article  which  have  a 
material  bearing  on  the  subject  are  the  1st, 
8th  and  9th,  which  are  as  follows: 

**1.  The  chief  executive  power  of  this 
commonwealth  shall  be  vested  in  a  Governor. 
He  shall  hold  the  office  for  the  term  of 
four  years,  to  commence  on  the  first  day  of 
January  next  succeeding  his  election,  and 
be  ineligible  to  the  same  office  for  the  term 
next  succeeding  that  for  which  he  was 
elected,  and  to  any  other  office  during  his 
term  of  service." 

**8.  A  Lieutenant-Governor  shall  be 
elected  at  the  same  time,  and  for  the  same 
term  as  the  Governor,  and  his  qualification 
and  the  manner  of  his  election  in  all  re- 
spects shall  be  the  same." 
89  *"9.  In   case   of  the  removal  of  the 

Governor  from  office,  or  of  his  death, 
failure  to  qualify,  resignation,  removal 
from  the  State,  or  inability  to  discharge  the 
'powers  and  duties  of  the  office,  the  said 
office,  with  its  compensation,  shall  devolve 
upon  the  Lieutenant-Governor;  and  the 
General  Assembly  shall  provide  by  law  for 
the  discharge  of  the  executive  functions  in 
other  necessary  cases." 

Much  stress  is  laid  on  the  first  of  these 
sections,  which  declares  the  Governor,  after 
holding  the  office  for  the  term  of  four  years, 
to  **be  ineligible  to  the  same  office  for  the 
term  next  succeeding  that  for  which  he  was 
elected,"  Ac,  from  which  an  intention  is 
inferred  to  make  him  incapable  of  contin- 
uing to  discharge  the  duties  of  his  office 
after  the  expiration  of  his  term  of  service. 
But  this  is  not  a  well  founded  inference. 
The  policy  of  making  him  ineligible  to  the 
same  office  for  the  next  succeeding  term 
was  to  avoid  exposing  him  to  the  tempta- 
tion of  using  means  afforded  him  by  his 
office  to  secu^re  his  re-election  to  the  same 
office,  or  his  election  to  another  office  dur- 
ing his  term  of  service.  There  was  no  rea- 
son whatever  for  rendering  him  incompetent 
to  continue  to  discharge  the  duties  of  his 
office  after  the  expiration  of  his  term  of 
service  and  until  the  qualification  of  his 
successors.  No  policy  of  the  law  requires  it. 
He  cannot  be  supposed  to  have  any  agency,, 
official  or  otherwise,  in  bringing  about 
the  occasion  for  such  continuance.  There 
is  not  a  word  in  the  constitution  which 
either  expresses  or  implies  an  intention 
to  render  him  incompetent  to  continue 
to  discharge  the  duties  of  his  office  on 
such  an  emergency.  The  words,  **and 
be  ineligible  to  the  same  office  for  the 
term  next  succeeding  that  for  which  he 
was  elected,"  refer  solely  to  a  popular 
re-election  for  a  full  term  of  service,  and 
not  to  his  continuing,  ex  officio,  when  the 
occasion  requires  it,  to  discharge  the  duties 
of  his  office  after  his  term  of  service  has 
expired,  and  until  his  successor  is  quali- 
fied— an     occasion     which     is     not    likely 


90  *often  to  arise,  nor  to  be  of  long  con- 
tinuance ;  but    however   often  it  may 

arise,  or  however  long  it  may  continue,  or 
whatever  ma^*  have  produced  it,  the  same 
principle  applies  to  the  case.  There  are 
other  occasions  on  which  a  person  who 
may  have  been  Governor  may  have  to  per- 
form duties  of  the  office  during  the  term 
succeeding  that  for  which  he  was  elected, 
and  which  he  would  certainly  not  be  in- 
competent to  perform.  He  might  be 
Lieutenant-Governor,  or  Secretary  of  the 
Commonwealth,  or  President  pro  tempore 
of  the  Senate,  or  Speaker  of  the  House  of 
Delegates,  in  either  of  which  characters  he 
might  have  to  perform  such  duties  in  a 
certain  contingency.  Const,  art.  V,  J  9; 
Acts  1857-8,  p.  20,  ch.  20,  {  17. 

But  this  question  has  already,  in  effect, 
been  adjudicated  by  this  court.  The  con- 
stitution declares,  that  **no  person  elected 
for  two  successive  terms  to  the  office  of 
sheriff  shall  be  re-eligible  to  the  same  oflBcc 
for  the  next  succeeding  term ;  nor  shall  he 
during  his  term  of  service,*  or  within  one 
year  thereafter,  be  eligible  to  any  political 
office."  Art.  VI,  }  31.  Now  here  it  will 
be  observed,  that  the  same  principle  of  in- 
eligibility is  applied  to  the  sheriff  as  to 
the  Governor,  the  only  difference  being, 
that  the  former  may  be  elected  for  two  suc- 
cessive terms,  while  the  latter  cannot.  But 
that  difference  does  not  affect  the  principle 
or  the  question  we  are  now  considering. 
If  the  ineligibility  of  a  person  to  the  office 
of  sheriff  for  the  next  succeeding  term, 
after  having  been  elected  for  two  successive 
terms  to  the  same  office,  does  not  take  him 
out  of  the  operation  of  the  twenty-second 
section  of  the  sixth  article,  and  render  him 
incompetent  to  continue  to  discharge  the 
duties  of  his  office,  after  his  two  successive 
terms  of  office  have  expired  until  his  suc- 
cessor is  qualified,  then  pari  ratione,  the 
ineligibility  aforesaid  of  the  Governor  will 
not  have  that  effect,  mutatis  mutandis,  as 
to  him.  The  question  as  to  the  sheriff  has 
been  expressly  decided  by  this  court. 

91  *Common wealth   v.    Drewry,   &c.,  IS 
Gratt.  1.     In    that   case   Drewry  was 

elected  for  two  successive  terms  to  the  office 
of  sheriff  of  Norfolk  county,  and  served  ac- 
cordingly, to  wit:  from  the  1st  of  July, 
1852,  to  1st  July,  1856.  By  the  act  of  March 
15,  1856,  Sess.  Acts  p.  8,  the  term  of  the 
sheriff  was  extended  from  July  1,  1856  to 
January  1,  1857,  which  latter  was  made  the 
day  for  the  commencement  of  the  succeed- 
ing term.  The  incumbent  whose  term  was 
thus  extended  was  required  to  give  a  new 
official  bond.  Drewry  continued  to  act  as 
sheriff  until  January-,  1857,  although  he  did 
not  execute  the  bond  required  as  aforesaid, 
and  although  his  successor  was  elected  in 
May,  1856,  and  executed  his  official  bond 
and  qualified  in  June  following,  but  did 
not  enter  upon  his  office  until  January, 
1857.  This  court  decided  that  Drewry  held 
over,  after  the  1st  of  July  1856,  under  the 
constitution,  art.  6,  {  23,  which  was  the 
same  with  {  22  of  the  present  constitution,) 
and  that  having  collected  the  State  taxes  of 
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1856,  his  sureties  in  the  bond  of  1854  were 
liable  for  them.  This  is  certainly  a  strong 
case,  and  goes  very  far  to  show  the  force 
and  effect  and  general  operation  of  the  con- 
stitntional  provision  in  question.  There 
had  been  an  unbroken  connection  between 
the  terms  of  the  ofiSce  of  sheriff,  the  one 
ending  and  the  other  commencing  on  the 
1st  of  July.  The  Legislature  interposed 
by  the  act  of  March,  1856,  and  broke  the 
connection  by  fixing  on  the  1st  day  of 
January  for  the  commencement  of  the  offi- 
cial term;  thus  creating  a  chasm  of  six 
months  between  Drewry's  second  term  and 
the  term  of  his  successor.  Notwithstanding 
this,  and  although  his  successor  actually 
qualified  as  early  as  June,  1856,  but  did  not 
enter  upon  the  duties  of  the  office  until 
January,  1857,  it  was  decided  by  this  court 
that  he  held  over  after  the  1st  of  July  until 
the  1st  of  January,  under  the  constitution 
and  that  the  sureties  for  his  second 
term  were  bound  for  his  defaults  during 
the     period     of     his     holding    over; 

92  *and  that,  too,  when  the  act  prolong- 
ing   his   term  required  him  to  give  a 

new  bond,  with  which  requisition  he  failed 
to  comply.  ^* The  constitution"  (said  Judge 
Samuels,  in  whose  opinion  all  the  judges 
but  one  concurred,  and  it  does  not  appear 
that  he  disagreed  to  what  is  here  said)  ^  *of 
itself  required  Drewry  to  continue  in  the 
discharge  of  his  duties  until  his  successor 
was  qualified.  It  directs  such  continuance 
without  reference  to  any  particular  cause 
of  delay  in  the  successor,  but  upon  the  fact 
that  the  delay  has  occurred;  it  fixes  no 
limit  of  time  beyond  which  the  delay  shall 
not  have  its  effect  to  prolong  the  term  of 
the  incumbent."  This  case  seems  to  be  a 
conclusive  answer  to  the  argument  founded 
on  the  ineligibility  of  the  Governor  to  the 
same  office  for  the  next  succeeding  term  to 
that  for  which  he  was  elected. 

It  is  contended  that  the  first  section, 
having  confined  the  powers  of  the  Grovernor 
to  the  duration  of  his  term,  and  made  him 
incapable  of  continuing  thereafter  to  dis- 
charge the  duties  of  his  office,  the  9th  sec- 
tion makes  full  provision  for  the  discharge 
of  the  duties  of  the  office,  not  only  in  case 
it  should  become  vacant  during  his  term, 
but  after  its  expiration,  and  until  his  suc- 
cessor is  qualified.  It  is  supposed  that  the 
concluding  words  of  the  section,  which 
direct  the  Legislature  to  provide  by  law  for 
the  discharge  of  the  executive  functions  in 
other  necessary  cases,  refer  to  all  necessary 
cases  not  provided  for  by  the  preceding 
part  of  the  section ;  and  that  the  act  of 
May  29,  1852,  entitled  **An  act  providing 
for  the  discharge  of  the  executive  functions 
in  certain  cases,"  Sess.  Acts  p.  28,  and  the 
act  of  March  30,  1858,  ch.  20,  }  17,  Sess. 
Acts  p.  20,  make  full  provision  accordingly. 

Now  the  constitution  ought  to   be  so  con- 
strued, if  it  can  reasonably  be   done,  as  to 
give  effect  to  every  word  which  it  contains, 
and    especially    words    of   plain  and  unam- 
biguous   import.      The    construction 

93  contended  for,    as  just  stated,  *is  in- 
consistent with  the  plain  words  of  the 


twenty-second  section  of  the  sixth  article, 
and  restricts  them  in  a  most  important 
particular.  Those  woids  are  universal  in 
expression — **  Judges  and  all  other  officers. " 
The  construction  contended  for  excepts  from 
their  operation  the  chief  executive  officer 
of  the  Commonwealth.  If  this  construction 
were  unavoidable,  there  would  of  course  be 
no  help  for  it.  But  is  it  unavoidable?  We 
think  not.  On  the  contrary,  we  think  the 
opposite  construction  is  at  least  as  reason- 
able, looking  alone  to  the  fifth  article ;  but 
looking  to  the  whole  constitution,  it  is  in- 
finitely more  reasonable,  and  therefore  to 
be  preferred,  because  it  makes  the  consti- 
tution consistent  in  all  its  parts,  and  gives 
effect  to  every  word. 

Our  construction  of  the  constitution  on 
this  subject  then  is  this :  That  under  the 
first  section  of  the  fifth  article  the  Governor 
is  to  hold  his  office  for  the  term  of  four 
years,  for  which  he  was  elected ;  and  under 
the  twenty-second  section  of  the  sixth  arti- 
cle, he  is  to  continue  to  discharge  the  duties 
of  his  office,  after  his  term  of  service  has 
expired,  until  his  successor  is  qualified; 
and  that  the  ninth  section  of  the  fifth  arti- 
cle provides  only  for  the  case  (not  provided 
for  by  the  other  two  sections)  of  the  removal 
of  the  Governor  from  office,  or  of  his  death, 
failure  to  qualify,  resignation,  removal 
from  the  State,  or  inability  to  discharge 
the  powers  and  duties  of  the  office,  devolving 
said  powers  and  duties  in  that  case  upon 
the  L/ieutenanf -Governor,  and  directing  the 
General  Assembly  to  provide  by  law  for 
the  discharge  of  the  executive  functions  in 
other  necessary  cases;  that  is,  cases  in 
which  there  should  be  no  Lieutenant-Gov- 
ernor in  being  to  discharge  the  powers  and 
duties  of  the  office.  That  this  was  the  only 
necessity  for  legislative  provision  in  the 
contemplation  of  the  framers  of  the  consti- 
tution is  manifest,  not  only   from  its  terms 

and  whole  framework,  but  also  from 
94        the  action  of  the   Legislature  *at   its 

first  session  after  the  adoption  of  the 
constitution  of  1851,  of  which  the  present 
constitution  is  almost  a  literal  copy.  That 
Legislature,  as  was  truly  said  in  the  argu- 
ment, was  composed  generally  of  able  men, 
and  in  part  of  some  of  the  members  of  the 
convention  which  framed  the  constitution, 
and  must  be  presumed  to  have  understood  its 
meaning.  Upon  them  devolved  the  impor- 
tant duty  of  organizing  the  government 
under  the  constitution.  The  act  of  May 
29,  1852,  before  referred  to,  is  the  only  act 
which  they  passed  in  obedience  to  the  re- 
quirement of  the  ninth  section  of  the  fifth 
article  before  mentioned,  and  provides  for 
all  the  cases  which  they  considered  neces- 
sary under  that  section.  Those  cases  are 
only  such  as  may  arise  in  the  event  that 
the  Lieutenant-Governor,  upon  whom  the 
office  of  Governor  may  devolve  as  aforesaid, 
shall  be  removed  from  office,  or  shall  die, 
fail  to  qualify,  resign,  remove  from  the 
State,  or  be  unable  to  discharge  the  powers 
and  duties  of  the  office ;  in  which  event,  it 
was  enacted  that  the  Attorney-General, 
elected  by  the  voters  of  the  Commonwealth ; 
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or  if  there  be  no  such  Attorney-General, 
then  the  President  of  the  Senate  pro  tem- 
pore ;  or  if  there  be  no  such  President,  then 
the  Speaker  of  the  House  of  Delegates  shall 
discharge  the  executive  functions  until 
there  is  a  Governor  or  L/ieu tenant-Governor 
who  can  act.  By  the  act  of  March  30,  1858, 
before  referred  to,  the  Secretary  of  the 
Commonwealth  is  substituted  to  the  place  of 
the  Attorney-General  under  the  act  of  May 
29,  1852.  No  provision  has  ever  been  made 
by  law  for  the  important  case  in  which  the 
Gk)vernor  has  served  to  the  end  of  his  term, 
and  his  successor  is  not  then  qualified. 
Why?  simply  and  plainly  because  the  case 
is  provided  for  by  that  section  of  the  con- 
stitution which  declares  that  judges  and  all 
other  officers,  whether  elected  or  appointed, 
shall  continue  to  discharge  the  duties  of 
their  respective  offices,  after  their 
95  *terms  of  service  have  expired,  until 
their  successors  are  qualified. 

Again,  it  is  argued,  that  the  position  in 
the  constitution  which  is  occupied  by  the 
section  in  question — being  in  that  article 
which  relates  to  the  ** Judiciary  Depart- 
ment'*— shows  that  it  was  intended  to  con- 
fine the  section  to  officers  connected  with 
that  department,  and  therefore  to  exclude 
the  office  of  Governor. 

If  the  words  of  the  section  be  plain  and 
unmistakable,  we  must  give  full  effect  to 
them,  whatever  fault  we  may  find  with  the 
taste  displayed  in  their  location  in  the  in- 
strument. But  really  they  do  not  seem  to 
be  obnoxious  even  to  this  criticism.  Wher« 
else  in  the  constitution  could  the  provision 
better  have  been  placed?  It  is,  as  we  con- 
tend, a  general  provision,  relating  to  all 
officers,  legislative,  executive  and  judicial, 
for  whose  election  or  appointment  the  con- 
stitution provides.  The  constitution,  in  the 
main,  is  distributed  under  the  three  heads 
of  the  legislative,  executive  and  judiciary 
departments,  to  which  all  the  powers  and 
duties  of  government  belong.  The  1st  arti- 
cle relates  to  the  **bill  of  rights,'*  and  con- 
tains only  two  lines.  The  2d  relates  to  the 
**division  of  power,"  and  contains  but  five 
lines.  The  3d  relates  to  the  qualification  of 
voters,  and  contains  but  four  sections. 
The  remaining  articles,  to  wit,  the  4th,  Sth, 
and  6th,  relate  to  the  legislative,  executive 
and  judiciary  departments  respectively,  and 
in  that  order.  The  4th  article,  relating  to 
the  •* legislative  department,"  contains  38 
sections,  of  which  the  last  seven  are  under 
the  head  of  **  general  provisions. "  The  Sth 
article,  relating  to  the  ** executive  depart- 
ment," contains  19  sections,  but  no  * 'gen- 
eral provisions."  The  6th  and  last  article 
relating  to  the  judiciary  department,  con- 
tains 34  sections,  of  which  eleven  are  under 
the  head  of  "general  provisions,"  one  of 
the  eleven  being  the  22d  section  in 
%  question.  This  article  *certainly  em- 
braces subjects  which  do  not  belong 
to  the  judiciary  department  more  than  any 
other,  if  as  much.  It  embraces  the  subject 
of  count3''  officers,  including  a  surveyor, 
commissioners  of  the  revenue,  overseers  of 
he  poor,  and  also  all  officers   appertaining 


to  the  cities  and  other  municipal  corpora- 
tions. These  subjects  were  arranged  under 
the  head  of  the  **judiciarv  department," 
no  doubt  because  that  is  the  last  department 
treated  of  in  the  frame  of  the  constitution, 
and  was  as  convenient  a  location  as  any 
other;  it  not  being  considered  necessary  to 
multiply  the  number  of  articles  for  the  pur- 
pose of  placing  these  subjects  under  inde- 
pendent heads.  In  regard  to  the  subject  of 
the  22d  section,  that  (in  our  view,)  related 
to  all  three  of  these  departments,  and  in- 
stead of  having  a  separate  section  under  the 
head  of  each  of  them,  referring  to  the 
officers  belonging  to  that  department  only, 
a  single  section  was  embodied  in  the  last 
article  applying  to  ** judges  and  all  other 
officers,"  naming  "judges"  only  l>ecause 
the  section  was  under  the  head  of  the  ''judi- 
ciary department." 

If  the  argument  founded  on  the  location 
of  the  section  in  question  be  a  sound  one, 
then  not  only  is  the  governor  excluded  from 
its  operation,  but  also  all  the  officers  named 
under  the  head  of  the  **  executive  depart- 
ment," including  the  lieutenant-governor, 
secretary  of  the  commonwealth,  treasurer, 
auditor  of  public  accounts,  and  members  of 
the  board  of  public  works.  Can  it  be  pos- 
sible that  the  framers  of  the  constitution 
intended  to  include  none  of  these  important 
officers  of  government  in  the  broad  terms 
used  in  the  section?  and  that,  too,  when 
not  only  those  terms  literally  included 
them,  but  there  was  as  much  reason  "for  in- 
cluding them  as  judges  or  any  other  of- 
ficers. 

We  believe  we  have  noticed,  and  we  think 
answered,  in  the  foregoing  opinion,  all  the 
objections  tak'^n  in  the  argument  to  the 
construction  which  we  have  adopted 
97  of  the  *8ection  of  the  constitution  in 
question  in  this  case.  Our  opinion 
has  perhaps  been  extended  to  too  great 
length,  considering  that  we  have  had  no 
doubt  or  difficulty  in  the  decision  of  the 
question  involved ;  but  that  question  being 
a  constitutional  one,  and  of  importance  to 
the  public,  we  considered  it  proper  to  ex- 
press our  opinions  fully  on  the  grounds 
relied  on  in  the  argument.  The  result  of 
the  opinion  is,  that  we  think  it  devolves 
on  Governor  Peirpoint,  under  the  constitu- 
tion of  the  State,  to  discharge  the  duties  of 
the  office  of  Governor  thereof  until  his  suc- 
cessor is  qualified ;  that  the  pardon  granted 
by  him  to  the  petitioner  is  a  valid  pardon, 
and  that  the  said  petitioner  is  illegally 
detained  in  the  custody  of  the  superintend- 
ent of  the  penitentiary.  It  is  therefore 
ordered  that  he  be  discharged  therefrom. 

The  following  is  the  entry  made  by  the 
court : 

The  petition  of  James  L#awhorne,  which 
was  presented  to  the  court  on  yesterday 
and  continued  until  to-day  for  further  con- 
sideration, complaining  that  he  is  unlaw- 
fully detained  in  the  penitentiary,  in  the 
custody  of  James  F.  Pendleton,  the  super- 
intendent thereof,  and  praying  for  a  writ  of 
habeas  corpus,  came  on  this  day  for  further 
consideration  accordingly.     The   petitioner 
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state  that  he  is  confined  in  the  peniten- 
tiary for  a  term  yet  unexpired,  under  a  con- 
viction for  grand  larceny  in  the  county 
court  of  Nelson  county;  that  on  the  13th 
day  of  the  present  month,  January,  1868, 
he  was  pardoned  by  Francis  H.  Peirpoint, 
Esq.,  Governor  of  the  Commonwealth,  by 
letters  patent  bearing  date  on  that  day,  and 
filed  with  the  petition ;  and  that  the  said 
superintendent  refused  to  admit  the  validity 
of  said  pardon  and  discharge  the  petitioner, 
because,  and  only  because,  the  term  of 
office  of  Governor  Peirpoint  expired  on  the 
1st  day  of  January,  18^8,  or  the  day  before, 
and     the     said     pardon     was    dated 

98  *and  issued  after  that  day  as  afore- 
said. The  said  Pendleton  superinten- 
dent as  aforesaid,  by  a  memorandum 
annexed  to  said  petition  and  signed  by 
him,  admits  that  for  the  reason  stated  in 
said  petition,  and  no  other,  he  detained  the 
said  petitioner;  and  he  states  that  as  the 
pardon  granted  by  Governor  Peirpoint  bears 
date  after  his  official  term  had  expired, 
though  when  no  successor  to  him  had  qual- 
ified, a  question  had  arisen  as  to  the  valid- 
ity of  the  said  pardon,  which  he  the 
superintendent  desired  to  submit  to  the 
determination  of  this  court.  Wherefore,  it 
appearing  to  the  court  from  said  petition 
and  memorandum,  that  there  is  probable 
cause  to  believe  that  the  petitioner  is  de- 
tained as  aforesaid  without  lawful  authority, 
a  writ  of  habeas  corpus  is  awarded  him,  to 
the  said  superintendent  to  be  directed,  com- 
manding him  forthwith  to  have  the  body 
of  the  petitioner  before  this  court,  together 
with  the  day  and  cause  of  his  capture  and 
detention.  And  thereupon  the  petitioner  by 
counsel,  and  the  said  superintendent  in 
proper  person,  agreed  in  open  court  to  dis- 
pense with  the  actual  issuing  of  the  writ 
and  the  personal  presence  of  the  petitioner 
in  court ;  that  the  said  memorandum  should 
be  regarded  as  a  return  to  the  writ;  and 
that  the  court  should  proceed  to  decide  the 
case  upon  the  said  petition  and  return,  in 
which  it  is  fully  presented.  And  the  court, 
after  hearing  and  considering  the  argu- 
ments of  counsel,  as  well  in  behalf  of  the 
said  petitioner  upon  his  petition  as  in  op- 
position thereto,  is  of  opinion  that  the  Gov- 
ernor is  an  officer  within  the  true  intent 
and  meaning,  as  well  as  the  literal  terms  of 
the  22d  section  of  the  sixth  article  of  the 
constitution  of  the  State,  which  declares 
that  **  Judges  and  all  other  officers,  whether 
elected  or  appointed,  shall  continue  to  dis- 
charge the  duties  of  their  respective  offices 
after  their  terms  of  service  have  expired, 
until  their  successors   are   qualified;"  that 

although  Grovemor  Peirpoint's  term  of 

99  office  has  expired,  it  devolves  on  *him, 
under  the  said  provision  of  the  con- 
stitution, to  continue  to  discharge  the 
duties  of  his  office  until  his  successor  is 
qualified ;  that  as  no  successor  to  him  has 
yet  qualified,  the  pardon  granted  by  him  to 
the  petitioner  as  aforesaid  is  a  valid  par- 
don ;  and  that  the  said  petitioner  is  illegally 
detained  in    the    penitentiary   and    in    the 


custody  of  the  said  superintendent.  It  is 
therefore  ordered  that  he  be  discharged 
therefrom. 


100  *Martin  V.  Snowden,  Trustee. 

Bennett  v.  Hunter. 
Portner  &  Recker  v.  Cazenove. 

January  Term,  1868,  Richmond. 

I.  TaxM— Collection  of— Act  of  Congress— Construc- 
tion.*—The  fourth  section  of  the  act  of  Congress  of 
June  7,  1862,  entitled  "an  act  for  the  collection  of 
taxes  in  the  insurrectionary  districts,"  12  Stat,  at 
Larsre  422,  does  not,  and  is  not  intended  to,  create 
such  a  forfeiture  of  the  land  to  the  United  States 
as  that  It  ip9o  facto  ceases  to  be  the  property  of  the 
former  owner,  and  becomes  the  absolute  property 
of  the  United  States. 

a.  Same— Power  of  Congress  to  Forfeit  Lands.— Con- 
srress  has  not  the  constitutional  power  to  impose 
the  penalty  of  forfeiture  of  lands  for  the  non-pay- 
ment of  taxes  assessed  thereon. 

3.  Same— Power  of  Congress  to  Enforce  Collection.— 
CJonsrress  has  all  the  powers  for  enforcing"  the 
collection  of  its  taxes  that  were  in  use  by  the 
Crown  in  England,  or  were  in  use  by  the  States  at 
the  time  of  the  adoption  of  the  constitution  of  the 
United  States:  but  forfeiture  of  the  land  assessed 
with  the  tax  was  not  then  In  use,  either  in  Eng-- 
land  or  the  States,  as  a  mode  of  collecting-  the 

tax. 

4.  Same— Act  of  Congress— Provision  of  Absolute 
Forfeiture— Unconstitutional.— If  the  forfeiture  pro- 
vided by  this  act  is  to  be  regarded  as  absolute  and 
as  a  penalty  upon  persons  engaged  in  rebellion 
against  the  United  States:  then  it  is  a  legislative 
conviction  and  punishment  without  trial  of  all 
whofail  topay  the  tax,  and  is  a  violation  of  the 
provision  of  the  constitution  which  forbids  Con- 
gress to  pass  a  bill  of  attainder. 

0.  Same— Same— 5ale  of  Whole  Tract  In  All  Cases— Con- 
stitutional.—The  power  of  Congress  to  provide  for 
the  sale  of  land  for  the  payment  of  the  tax  is  limited 
to  that  object,  and  a  law  which  acquires  that  the 
whole  land  shall  be  sold  in  all  cases,  without  re- 
gard to  the  fact  that  it  may  be  divided  without 
injury  to  it,  and  the  tax  may  be  paid  by  a  sale  of 
a  part  of  it,  is  unconstitutional. 

101  *^-  Same— Payment   of  Tax  before  Sale— Effect 

upon  Sale. t— If  the  tax  is  paid  or  tendered  by 
any  person  before  the  land  is  sold,  the  sale  is  void 

*Taxes— Collection  of— Act  of  Congress— Construction. 

—In  Downey  v.  Nutt,  19  Gratt  5©,  it  is  said :  "The 
principles  decided  in  the  cases  of  Martin  v.  Snow- 
den,  Trustee,  Bennett  v.  Hunter,  and  Portner  & 
Recker  v.  Cazenove,  18  Gratt.  100,  and  in  Turner  v. 
Smith,  etc..  Id.  830,  reaffirmed  and  acted  on." 

tSame— Payment  of  Taxes  before  Sale— Effect  upon 
Sale.— In  Cecil  V.  Clark,  44  W.  Va.  681,  30  S.  E.  Rep. 
234,  the  court  said:  "No  matter  who  makes  a  re- 
demption under  a  particular  title,  whether  party  to 
the  title  or  stranger,  it  is  a  redemption.  When  the 
party  from  whom  the  redemption  is  to  be  made, 
state  or  tax  purchaser,  receives  the  money  neces- 
sary to  effect  a  redemption,  the  state  or  tax 
purchaser  is  bound,  notwithstanding  the  party 
redeeming  may  be  one  not  authorized  to  redeem. 
Cooley,   Tax'n,  366,  882,  388;  Martin   v.   Snoieden,   1 
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and  of  no  effect:  thoasrht  the  act  may  provide 
that  unless  the  owner  shall  appear  in  person  and 
pay  the  tax,  the  commissioners  shall  proceed  to 
sell  the  land. 
7.  5ftiiie— Act  of  Congress— Suit  by  Owner  sffaiDst 
Purchaser— Removal  to  Federal  Courts.— Suits  at 
law,  brong-htby  the  original  owners  of  land  ag-alnst 
purchasers  at  a  sale  for  taxes  under  the  act  of 
Cong-ress,  to  recover  the  land,  are  not  within  the 
act  of  Cong-ress  of  March.  8,  1863,  authorizing-  the 
removal  of  certain  suits  from  the  State  courts  to 
the  courts  of  the  United  States. 

These  three  cases  were  heard  tog-ether  in 
this  court.  The  questions  involved  in  them 
are  the  same. 

The  cases  of  Martin  v.  Snowden  and 
Bennett  v.  Hunter  are  cases  of  unlawful 
detainer,  broug-ht  by  Snowden,  as  trustee  of 
Mrs.  Eliza  T.  I*owle,  against  Martin,  and 
by  Hunter  against  Bennett,  and  the  case  of 
Portner  A  Recker  v.  Cazenove,  is  an  action 
of  ejectment  brought  by  Cazenove  against 
the  appellants ;  all  of  them  in  the  Circuit 
Court  of  the  county  of  Alexandria.  All  the 
defendants  claimed  under  tax  sales  made 
by  commissioners  of  the  United  States  gov- 
ernment, for  taxes  due  upon  the  property 
sold,  imposed  by  the  act  of  Congress  of 
August  5th,  1861,  12  Stat,  at  Large  292, 
imposing  a  direct  tax ;  and  was  made  under 
the  act  of  June  7th,  1862,  which  provides 
for  the  collection  of  this  direct  tax  in  in- 
surrectionary districts;  and  there  was  no 
question  made  as  to  the  regularity  of  the 
proceedings  of  the  commissioners,  except 
as  to  their  sales  after  the  tender  of  the  tax ; 
and  the  selling  the  whole  of  the  property, 
which  was  susceptible  of  division,  and  the 
sale  of  a  part  of  which  would  have  been 
sufficient  to  pay  the  tax  assessed  upon  it. 

In  the  first  two  cases,  the  defendants  ap- 
peared and  moved  the  court  to  remove  them 
to  the  Circuit  Court  of  the  United  States, 
stating  that  they  claimed  title  under  said 
tax  sales.  But  the  court  overruled  the  mo- 
tion, and  they  excepted. 
102  *The  jury  found  a  special  verdict  in 

the  first  two  cases ;  in  the  third  case 
the  facts  were  agreed.  It  appears  that  Mrs. 
I*owle  and  her  husband.  Hunter  and  Caze- 
nove  left    Alexandria    in    1861,    and    went 

aratt.  100.  The  forfeiture  in  the  one  case  and  the 
purchase  under  the  tax  sale  in  the  other  is  at  an 
end,  and  the  title  reverts  to  those  from  whom  it  was 
forfeited  or  sold." 

5aine— Collection  of— Power  of  5tate  to  Forfeit  Lands 
for  Failure  to  Llst-in  4  Va.  Law  Resr.  194.  it  is  said 
that  there  are  several  Virginia  decisions  which 
uphold  the  forfeiture  statute,  holding-  that  it  Is  self- 
executing  without  the  necessity  of  an  inquisition  or 
Judicial  proceeding-  of  any  kind,  all  of  which  are 
reviewed  by  the  court  in  Kinsr  v.  Mullins,  171  U.  S. 
404,  18  Sup.  Ct.  Rep.  926.  The  cases  are:  Staats  v. 
Board,  10  GratL  400:  Wild  v.  Serpen,  10  QratU  405; 
Smith  V.  Chapman,  10  Gratt  445:  Ushers  v.  Pride, 
16  Gratt.  190;  Martin  v.  8nowden,  18  Gratt.  loo. 

But  the  court  in  King  v.  Mullins,  171  U.  S.  404, 
18  Sup.  CL  Rep.  925.  did  not  find  it  necessary  to  de- 
cide that  point  because  there  was  a  West  Virginia 
statute  providing  for  a  sale  under  a  decree  of  court. 
4  Va.  Law  Reg-.  194. 


within  the  Confederate  lines,  where  they 
remained  until  after  the  surrender  of  Gen- 
eral I^ee,  in  1865.  Mrs.  Fowle  was  a  mar- 
ried woman,  and  went  with  her  husband; 
Hunter  was  a  minor  in  1861,  and  did  not 
come  of  age  until  1864 ;  and  by  the  wiU 
under  which  he  claimed  the  property,  it 
was  g'iven  to  his  father  until  he  arrived  to 
the  ag-e  of  twenty-one  years,  and  then  to 
himself  in  fee.  His  father  went  with  him 
into  the  Confederate  lines.  After  his  re- 
turn, in  1865,  Hunter  took  the  oath  to  sup- 
port the  constitution  of  the  United  States, 
and  tendered  to  the  commissioners  the 
amount  of  the  tax,  &c.,  for  the  purpose  of 
redeeming  his  property ;  but  he  refused  to 
take  the  oath  that  he  had  not  taken  part 
with  insurgents  in  the  late  rebellion,  or  in 
any  way  given  them  aid  and  comfort,  as 
required  by  the  seventh  section  of  the  act 
of  Congress  approved  March  3d,  1865,  amend- 
atory of  the  act  for  the  collection  of  direct 
taxes  in  the  insurrectionary  districts.  He 
afterwards  received  a  pardon  from  the  pres- 
ident. And  this  was  done  also  by  Mrs. 
Fowle  in  May,  1865 ;  but  she  refused  to  take 
the  last  mentioned  oath.  In  all  the  cases 
the  property  sold  was  assessed  with  a  cer- 
tain part  of  the  direct  tax,  and  was  adver- 
tised for  sale,  as  directed  by  Congress ;  and 
in  each  case  it  was  susceptible  of  division, 
and  a  part  might  have  been  sold  sufficient 
to  realize  the  full  amount  of  tax,  interest, 
penalty  and  costs  imposed  upon  it.  Before 
the  sale  in  the  first  case,  but  after  the 
advertisement  of  sale,  Wm.  J.  Boothe,  a 
friend  of  Mrs.  Fowle,  went  to  the  office  of 
the  tax  commissioners  prepared  to  pay  the 
tax,  interest,  penalty  and  costs  upon  the 
property,  but  made  no  tender  of  the  money, 
being  informed  by  the  commissioners  that 
they  would  not  receive  the  money  except 
from  the  ownef*  in  person.  In 
103  ^Hunter's  case,  before  the  sale,  but 
after  the  advertisement,  a  tenant  of 
about  one-half  of  the  tract  of  land  applied 
to  the  commissioners  to  pay  the  tax,  Ac, 
but  the  commissioners  refused  to  accept  the 
same,  except  from  the  owner  in  person. 
In  the  case  of  Cazenove,  John  P.  Agnew 
then  being  in  possession  of  the  property, 
but  not  under  any  agpreement  with  the 
owner  for  such  possession,  in  order  to  se- 
cure the  property  from  sale,  and  upon  his 
own  motion,  having  no  authority  from  the 
owner,  unless  subsequently  conferred, 
tendered  to  the  commissioners  the  foil 
amount  of  the  tax,  Ac,  In  January,  1864, 
the  whole  property  in  each  case  was  sold; 
and  the  parties  in  possession  held  under 
these  sales. 

The  Circuit  Court  rendered  a  judgment  in 
each  case  for  the  plaintiff,  and  the  defend- 
ants obtained  writs  of  error  to  the  District 
Court  of  Appeals  at  Fredericksbut^.  In 
that  court  the  judgments  were  affirmed  pro 
forma,  and  then  writs  of  error  were  ob- 
tained to  this  court. 

The  cases  were  argued  by  Willoughby, 
for  the  appellants,  and  Beach,  for  the  ap- 
pellees ;  but  it  is  impossible  to  do  justice  to 
the  arguments  without   giving  more  *space 
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to  them  than  is  allowable,  especially  as  the 
questions  are  fullj  discussed  by  the  judges. 

RIVES,  J.  The  appellants  in  these  cases 
are  asserting-  tax  titles  as  against  the  orig- 
inal owners  of  the  lands  and  lots,  forfeited 
and  sold  for  the  non-pa jment  of  taxes. 
The  principles  involved  are,  for  the  most 
part,  common  to  all,  and  therefore  they 
may  now  be  considered,  as  they  were 
argued,  together. 

It  is   conceded  to  be  necessary,  to  uphold 

these    titles,   that  all  the  ^provisions  of  the 

acts    of  Congress    under   which  they  have 

arisen    should   be   strictly   complied    with. 

They  have  been    created  by  these  en- 

104  actments,  and  can  have  no  'existence 
or  validity   save   under  and  by  their 

authority.  It  is  proper,  therefore,  to  com- 
mence the  investigation  of  them  by  ascer- 
taining the  character,  the  object,  the 
meaning  and  the  effects  of  these  laws  of 
Congress. 

At  the  commencement  of  the  late  civil 
war.  Congress  addressed  itself  with  prompt- 
ness and  energy  to  the  task  of  providing 
extraordinary  means  to  meet  the  emer- 
gencies of  the  occasion.  Among  these  was  a 
resort  to  a  direct  tax  of  $20,000,000,  and  its 
apportionment  among  all  the  States  and 
Territories,  with  a  curious  disregard  of  the 
armed  revolt  of  many  of  them,  and  a  sin- 
gular reliance  on  the  usual  civil  processes 
of  collection.  It  is  reasonable,  therefore, 
to  presume  that  the  application  of  this  act 
of  August  6,  1861,  to  such  States  was  merely 
nominal,  and  that  it  was  not  expected  that 
it  would  operate  except  where  the  authority 
of  the  United  States  was  acknowledged  and 
maintained.  But  a  brief  statement  of  the 
leading  provisions  of  this  act  will  assist 
us  in  determining  the  true  intent  and  pur- 
port of  the  succeeding  act  of  June  7,  1862. 
This  first  act  abounded  in  wise  and  just 
precautions  to  secure  proper  notification  of 
every  step  in  the  assessment  and  collection, 
to  guard  against  surprise  and  sacrifice,  and 
ensure  the  restoration  of  the  property  upon 
the  payment  of  the  Government  dues.  In 
the  first  place,  personal  chattels  were  to  be 
distrained;  and  if  not  sufficient,  then  the 
lands  were  to  be  subject  to  sale ;  but  only 
**so  much  thereof  as  might  be  necessary  to 
satisfy  the  taxes  due  thereon,  together  with 
an  addition  of  twenty  per  cent,  to  the  said 
taxes;"  and  it  was  only  where  the  lands 
were  not  divisible  that  the  whole  were  to 
be  sold,  and  the  surplus  of  proceeds  paid  to 
the  owner  or  deposited  in  the  treasury  for 
the  use  of  the  owner,  with  a  saving  to  the 
owner,  his  heirs  or  personal  representative, 
or  **any  person  in  their  behalf,"  of  the 
right  to  redeem  within  two  years,  Ac.  In 
case  of  non-residents,  a  year  was   al- 

105  lowed  them  after  publication  *by  the 
collector  that  the  tax  had  become  due, 

and  at  its  expiration  their  lands  were  not 
subject  to  sale  except  upon  sixty  days'  ad- 
vertisement, and  then  only  *^so  much  as 
might  be  necessary  to  satisfy  the  taxes," 
&c.  This  was  usual  and  normal  legislation 
for  collection  of  taxes ;  and  no  one  can  im- 


pute to  it  the  neglect  of  just  precautions  to 
protect  the  citizen  from  imposition.  It 
may  be  accepted,  therefore,  as  indubitable 
evidence  that  Congress  was  not  ignorant  of 
the  rights  of  their  constituents,  nor  derelict 
in  their  protection. 

This  law,  however,  proved  a  dead  letter 
in  the  States  where  the  Federal  authority 
was  successfully  defied  and  resisted.  It, 
therefore,  gave  rise  to  a  new  and  distinct 
act,  framed  for  the  special  purpose  of  fol- 
lowing the  army  in  its  advances  into  the 
hostile  States  with  tax  commissioners,  to 
assess  and  collect  taxes ;  and  for  that  pur- 
pose, to  sell  the  lands  upon  which  they 
were  charged.  It  is  very  clear  that  Con- 
gress must  have  foreseen,  that  in  cases  of 
such  military  occupation,  none  of  the 
adherents  of  the  Confederacy  would  have 
remained  on  their  lands ;  but,  on  the  con- 
trary, would  have  fled  with  their  movable 
property  before  this  hostile  advance — thus, 
in  a  great  measure,  leaving  the  country  to 
be  used  and  settled  as  the  laws  of  Congress 
might  appoint.  It  seems  that  the  appellees 
here  all  fled  upon  the  breaking  out  of  the 
rebellion,  and  left  their  houses,  lots  and 
lands  to  abide  the  ordinary  incidents  of 
military  occupation.  It  was  then  in  the 
province  of  Congress  not  only  to  collect 
taxes  from  these  lands,  but  so  to  frame 
their  laws  to  that  end  as  to  invite  the  refu- 
gee back  to  his  allegiance,  or  provide  for 
the  settlement  of  his  lands — if  wholly  aban- 
doned by  him — by  other  more  loyal  tax- 
payers, or  appropriating  them  to  the  service 
of  the  government.  Our  State  policy  of 
forfeiture  of  lands  for  non-payment  of  taxes 
has   been  defended   by   this    court   on    the 

distinct   ground  that  it  was  designed 
106      and  calculated  to  'promote  settlement, 

and  thus  remove  ^'a  serious  check  to 
population  and  the  improvement  of  the 
country,  and  the  development  of  its  re- 
sources." The  object  of  Congress  was  not 
merely  to  raise  its  direct  tax  from  the  **in- 
surrectionary  districts,"  but  it  went  fur- 
ther, and  aimed  at  a  settlement  of  them  by 
a  loyal  population.  Accordingly,  this  act 
is  not  simply  entitled  **  an  act  for  the  collec- 
tion of  direct  taxes  in  insurrectionary  dis- 
tricts," but  its  title  bears  the  significant 
addition,  **and  for  other  purposes." 
Among  these  latter  is  the  palpable  and 
unmistakable  design  of  rendering  the  col- 
lection of  these  taxes  auxiliary  to  the  policy 
of  transferring  the  title  and  possession  of 
these  lands  either  to  the  government,  or  to 
persons  amenable  to  its  laws  and  acknowl- 
edging its  authority.  How  else  can  we 
account  for  the  hasty  and  summary  charac- 
ter of  these  proceedings;  for  dispensing 
with  all  the  notices,  indulgences  and  sav- 
ings given  by  the  act  of  August  6,  1861 ;  fot 
no  longer  distraining  the  goods  in  the  first 
instance ;  for  no  longer  limiting  the  sale  to 
'  **so  much  of  the  land  as  might  be  needed," 
j  Ac. ,  and  taking  away  redemption  from 
I  "any  person  in  owner's  behalf,"  and  re- 
j  stricting  it  in  terms  to  **the  owner  in  per- 
son?" These  provisions  can,  in  my  view, 
i  be  only  predicated  of  a  design  by  Congress 
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to  accomplish  by  this  act  a  two-fold  pur- 
pose :  first,  to  raise  money  from  taxes ;  and 
secondly,  as  an  incident  thereto,  either  to 
entice  the  recusant  tax-payers  back  within 
its  jurisdiction  and  power,  or  else  transfer 
his  forfeited  lands  to  loyal  citizens.  The 
various  provisions  of  this  act  for  the  re- 
demption within  sixty  days  after  sale,  by 
the  owner  in  proper  person  or  any  loyal 
person  having  a  lien,  &c.,  upon  taking  the 
oath  to  support  the  constitution;  for  the 
extension  of  the  time  to  redeem  to  those  not 
implicated  in  the  rebellion;  for  leasing  and 
selling  to  loyal  persons,  officers,  musicians 
and  privates  of  the  army  and  navy;  and 
conferring  upon  some  of  these  a  right  of 
pre-emption,  &c. 

107  *A11  these  satisfy  me  that  these 
collections  in  ^insurrectionary  dis- 
tricts" were  subsidiary  to  the  policy  of  pro- 
curing loyal  settlers  upon  these  abandoned 
and  forfeited  lands,  the  taxes  upon  which 
the  owner  would  not  return  in  person  to 
pay. 

But  it  is  said  that  this  construction  im- 
putes to  this  law  a  culpable  and  discredit- 
able indirection ;  and  converts  it  into  a 
disguised  scheme  of  confiscation.  I  do  not 
perceive  the  justice  of  this  criticism  or 
ani9iad version.  I  have  sought  to  show  that 
there  is  nothing  covert  or  indirect  in  the 
act ;  but,  on  the  contrary,  that  its  meaning 
is  plain  and  avowed,  and  its  aim  identical 
with  all  similar  schemes  of  forfeiture.  It 
is  very  properly  stated  by  the  counsel  for 
the  appellees,  that  forfeiture  in  such  cases 
cannot  be  likened  to  the  somewhat  analo- 
gous result  in  the  proceedings  in  rem  for 
forfeiture.  Here,  it  is  a  precedent  de- 
nouncement of  a  penalty  for  default — a 
warning —  a  means  of  coercion  legitimately 
employed  to  induce  a  prompt  payment  of 
taxes.  It  may  be  avoided  in  this  way ;  and 
in  those  exceptional  cases,  where  it  cannot 
be  thus  avoided,  there  is  usually  such  a 
saving,  as  consists  with  the  indulgence  or 
the  severity  of  the  Ivegislature  in  its  scheme 
of  public  policy.  Whenever,  however,  such 
laws  of  forfeiture  have  worked  out  their 
results,  it  is  not  usual  for  the  Government 
to  retreat  from  its  position  or  abandon  its 
declared  policy,  for  the  plain  reason  that 
it  contemplated  beforehand  these  results, 
as  consequences  incidentally,  though  not 
primarily,  of  its  legislation.  And  applica- 
tions for  relief,  when  not  embraced  by  the 
terms  of  the  law,  are  matters  of  favor, 
rather  than  of  right.  It  is  a  source,  doubt- 
less, of  regret,  that  under  the  circumstances 
of  our  late  civil  troubles,  Congress  had  not 
been  more  lenient  in  this  regard  to  the 
landed  proprietors  who  fled  before  its 
armies,  and  were  thus  voluntarily  out  of 
the  reach  of  its  laws,  in  ignorance  of 

108  their    provisions,    and   *debarred   by 
the    war   from   any   compliance  with 

them.  But  that  assuredly  is  not  a  consid- 
eration with  this  court  to  prevail  against 
the  rights  and  titles  of  purchasers  from  and 
under  the  government  at  these  tax  sales. 

It  is   argued,   however,    that  it  is  for  the 
States    alone,  who   are   said   to   hold    **the 


eminent  domain"  over  the  lands  within 
their  borders,  to  inflict  such  forfeitures; 
and  that  it  is  not  competent  for  Congress 
to  exercise  such  powers.  It  is  a  sufiScient 
reply  to  say  that  the  people  of  the  States 
have,  by  the  federal  constitution,  expressly 
delegated  to  Congress  *'the  power  to  lay 
and  collect  taxes"  in  such  comprehensive 
terms  as  to  comprise  all  modes  of  taxation, 
and  among  these,  taxes  on  lands.  Under 
the  authority  '*to  make  all  laws  which  shall 
be  necessary  and  proper  for  carrying  into 
execution  the  foregoing  power,"  Congress 
possesses,  by  delegation  from  the  States,  a 
right  to  all  the  means  habitually  exercised 
by  them  for  the  collection  of  taxes.  I  do 
not  believe  the  concurrent  powers  of  the 
f^ederal  and  State  governments  to  impose 
taxes,  and  employ  the  usual  agencies  and 
coercion  for  their  collection  within  the 
limits  of  the  United  States  constitution, 
have  been  at  any  time  called  into  question. 
Pending  the  adoption  of  the  constitution, 
there  was  a  great  deal  of  earnest  and  able 
debate  as  to  the  expediency  of  this  grant  of 
unlimited  taxation,  and  the  danger  of  col- 
lision between  the  governments.  State  and 
Federal,  from  the  exercise  of  such  a  con- 
current power  in  both  over  the  same  sub- 
jects. Judge  Story,  in  his  Commentaries, 
remarks  upon  this  subject  with  equal  force 
and  felicity:  **The  triumph  of  the  friends 
of  the  constitution,  in  securing  this  great 
fundamental  source  of  all  real  effective  na- 
tional sovereignty  was  most  signal ;  and  it 
is  the  noblest  monument  of  their  wisdom, 
patriotism  and  independence.  Popular 
feelings  and  popular  prejudices,  and  local 
interests   and  the  pride  of  State  authority, 

and  the  jealousy  of  State  sovereignty, 
109      were   all    *against  them.      Yet  they 

were  not  dismayed ;  and  by  steadfast 
appeals  to  reason,  to  the  calm  sense  of  the 
people  and  to  the  lessons  of  history,  they 
subdued  opposition  and  won  confidence. 
Without  thi^  power,  the  constitution  would 
long  since,  like  the  confederation,  have 
dwindled  down  to  an  empty  pageant.  It 
would  have  become  an  unreal  mockery,  de- 
luding our  hopes  and  exciting  our  fears.  It 
would  have  flitted  before  us  for  a  moment 
with  a  pale  and  ineffectual  light,  and  then 
have  departed  forever  to  the  land  of  shad- 
ows."    1  Stor.  Comm,  {  948. 

The  elder  Judge  Tucker,  in  his  notes  on 
Blackstone,  says  in  the  same  connexion, 
that  **a  candid  review  of  this  part  of  the 
federal  constitution  cannot  fail  to  excite 
our  just  applause  of  the  principles  upon 
which  it  is  founded."  1  Tucker's  Blacks. 
App.  246.  It  is  the  just  effect  of  such  com- 
manding authority  to  warn  us  against  any 
judicial  construction  tending  to  weaken  the 
force  and  efficiency  of  this  vital  and  active 
principle  of  the  constitution.  Our  late  his- 
tory and  experience  attest  the  straits  to 
which  the  nation  can  be  reduced,  and  the 
responsibilities  it  must  assume  in  defend- 
ing its  existence  against  domestic  violence. 
In  view  of  past  emergencies,  and  the  future 
exigencies  of  the  country,  arising  from 
wars   foreign   or  domestic,   it  seems  to  me 
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extremely  hazardous  and  impolitic  to  deny 
to  Cong^ress  any  of  those  incidental  powers 
which  are  exerted  by  the  States  in  the  co- 
ercion of  taxes,  and  in  subjecting  delin- 
quent lands  to  forfeitures.  To  dilate  upon 
the  abuses,  actual  or  fancied,  of  such 
powers,  and  the  harshness  of  such  meas- 
ures, falls  far  short  in  my  view  of  demon- 
strating any  constitutional  inhibition 
against  the  exercise  of  the  former,  or  the 
adoption  of  the  latter.  It  will  be  conceded 
that  the  powers  of  Congress  and  the  States 
in  the  laying  and  collecting  of  direct  taxes, 
are  co-extensive  and  alike  unlimited ;  but 
the  effort  is  now  made  in  these  cases  to 
establish  an   exception  in    this — that 

110  *the  States  can  exact  forfeiture   upon 
default     in     non-payment   of    taxes; 

but  Congress  cannot,  because  such  forfei- 
ture is  not  necessary  to  the  collection.  Is 
not  the  principle,  however,  in  both  cases, 
precisely  the  same?  Is  not  the  forfeiture 
alike  conditioned  upon  the  default?  And  is 
it  anything  more  or  less  than  a  begging  of 
the  question  to  assume,  as  this 'reasoning 
purports,  that  this  forfeiture,  when  imposed 
by  Congress,  does  not  promote  the  same  end 
and  designs  which  the  State  seeks  to  ac- 
complish? Surely  the  forfeiture,  in  both 
instances,  brings  into  the  treasury  the 
taxes,  at  least,  and  as  to  the  surplus,  puts 
it  in  trust  for  claimants;  and  incidentally 
removes  future  obstruction  to  the  collection 
of  the  taxes,  by  securing  settlers  acknowl- 
edging the  authority,  and  answerable  to  the 
process  of  the  government. 

By  this  reasoning,  and  by  these  consid- 
erations, I  am  led  to  the  conclusion  that 
these  acts  of  Congress  are  constitutional, 
and  that  this  court  is  bound  by  them.  The 
next  step  in  our  enquiry  is  to  ascertain  and 
fix  their  proper  meaning.  It  is  a  mistake 
to  say,  as  it  was  said  in  the  argument,  that 
the  act  of  June  7,  1862,  was  amendatory  of 
the  preceding  general  act  of  August  6,  1861. 
Such  is  not  the  fact.  A  recital  only  is 
made  of  the  apportionment  of  the  direct 
taxes  by  this  first  act,  and  of  the  obstruc- 
tion of  the  civil  authority  in  its  execution, 
by  reason  of  the  rebellion.  So  far  from 
being  amendatory,  this  second  act  is  a  total 
departure  from  the  first,  and  framed  so  as 
to  meet  a  wholly  different  state  of  facts. 
It  must  be  remembered  that  it  was  passed 
flagrante  bello,  and  is  remarkable  as 
founded  on  a  claim  of  allegiance  from  the 
insurgents,  and  their  liability  to  payment 
of  taxes  as  soon  as  the  army  could  get  mil- 
itary occupation  of  their  lands  or  persons, 
and  afford  a  footing  for  the  operations  of 
the  tax-gatherer.  Hence,  this  act  sets  out 
with  charging  the  lands  in  ^'the  insurrec- 
tionary districts"    with  their  propor- 

111  tion  *of  the  direct  taxes  according  to 
the  assessment  and  valuation  previous 

to  1st  January,  1861,  and  besides  with  a 
penalty  of  fifty  per  cent,  of  the  tax,  and 
proceeds  to  constitute  thescf  taxes  and  pen- 
alty a  lien  upon  the  lands,  without  any 
other  or  further  proceeding.  Then,  the 
owner  is  allowed  sixty  days  after  the  award 
of  his  tax  is  fixed  by  the  tax   commission- 


ers, to  pay  it  and  procure  a  certificate 
thereof,  whereby  his  lands  are  discharged 
from  said  tax.  But  if  this  is  not  done, 
^'the  title  of,  in  and  to  each  and  every  piece 
or  parcel  of  land  upon  which  said  tax  has 
not  been  paid,  as  thus  provided,  thereupon 
becomes  forfeited  to  the  United  States,  and 
upon  the  sale  hereinafter  provided  for,  shall 
vest  in  the  United  States  or  in  the  pur- 
chasers at  such  sale  in  fee  simple,  free  and 
discharged  from  all  prior  liens,  incum- 
brances, right,  title  and  claim."  Sect.  7 
Act  June  7,  1862,  37th  Cong.,  Sess.  II,  ch. 
98,  p.  422.  This  section  is  the  most  mate- 
rial to  the  consideration  and  decision  of 
these  causes.  There  are  two  branches  of  it : 
first,  the  forfeiture  of  title,  and  secondly, 
the  ultimate  vesting  of  that  title.  To  de- 
clare the  title,  in  the  particular  event,  to  be 
forfeited  to  the  United  States,  clearly 
means  that  the  title  is  divested  out  of  the 
defaulting  owner,  and  devolved  upon  the 
United  States.  It  does  not  say  that  the  de- 
linquent lands  shall  be  forfeited;  but  the 
title  of  the  owner  of  them  shall  be  lost  to 
him,  and  forfeited  to  the  United  States. 
But  how  and  for  what  purpose  forfeited? 
The  law  itself  gives  the  reply — not  to  be 
held  by  the  United  States  for  its  own  use, 
but  to  be  sold  for  payment  of  taxes,  penalty 
and  costs;  and  that  sale,  under  the  scheme 
of  the  law,  becomes  the  appointed  mode  in 
which  the  title  ultimately  vests.  Now  the 
condition  of  this  sale  is  to  the  highest 
bidder,  but  in  case  no  one  bids  to  the 
amount  of  the  penalty  and  costs,  then  it 
may  be  struck  off  to  the  United  States  at 
that  sum. 

By  the  subsequent  amendatory  act 
112  of  February  6,  1863,  *the  privilege  of 
bidding  by  the  commissioners  for  and 
on  behalf  of  the  United  States  was  enlarged 
to  the  extent  of  two-thirds  of  the  assessed 
value;  and  in  cases  of  lands  selected  under 
the  direction  of  the  President  for  govern- 
ment use,  for  war,  military,  naval,  revenue, 
charitable,  educational  or  police  purposes, 
the  commissioners,  under  the  President, 
were  at  liberty  to  bid  for  them  and  have 
them  struck  off  to  the  United  States.  In 
this  way,  the  law  appointed  and  designated 
two  classes  of  purchasers  at  the  sale — first 
the  highest  bidders,  and  secondly  the  United 
States,  acting  through  the  commissioners, 
and  subject  to  the  restrictions  of  these  acts. 
The  United  States,  as  well  as  the  highest 
bidders,  might  be  purchasers  at  these  tax 
sales.  Sections  9th,  10th  and  11th  of  the 
act  of  June  7,  1862,  provide  for  the  leasing 
and  selling  the  lands  thus  bought  by  the 
United  States.  It  is  specially  noticeable 
that  the  11th  section  employs  in  this  con- 
nexion the  significant  phrases,  *^said  lands 
vested  in  the  United  States,'*  **such  lands 
as  may  be  unimproved  and  vested  in  the 
United  States."  When,  therefore,  the  lat- 
ter clause  of  this  4th  section  declares  that 
**the  title,  upon  the  sale  hereinafter  pro- 
vided for,  shall  vest  in  the  United  States  or 
the  purchasers  at  such  sale,"  it  has  exclu- 
sive reference  to  the  United  States  as  a 
purchaser,    and   not    as    the    sovereign,  to 
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whom  the  forfeiture  had  been  declared  in 
the  preceding  clause.  To  my  mind,  it  does 
not  admit  of  a  doubt,  that  the  forfeiture  is 
absolute  and  unqualified,  and  is  not  in  any 
wise  modified  or  restricted  by  this  latter 
provision  for  the  vesting  of  the  forfeited 
title.  The  question  is  asked,  why  postpone 
the  vesting  of  title  to  the  date  of  the  sale, 
if  it  was  already  in  the  United  States  by 
reason  of  the  forfeiture?  I  answer,  because 
the  forfeiture  puts  it  in  the  tJnited  States 
as  the  Lord  paramount,  and  for  the  purpose 
of  a  sale  to  raise  the  taxes  whose  non-pay- 
ment was  the  only  justification  of  the 
113  forfeiture;  and  the  vesting  of  *the 
title  in  the  United  States  pertains  to 
its  other  character  as  a  purchaser  at  its 
own  sale.  This  interpretation  arises  natu- 
rally out  of  the  whole  scheme  and  policy  of 
the  law,  reconciles  the  two  clauses,  which 
are  supposed  to  conflict,  and  removes  from 
this  important  section  the  charge  of  tau- 
tology, or  else  contradiction.  I  conclude, 
therefore,  that  this  section  simply  means, 
that  upon  the  specified  default,  the  land 
becomes  forfeited  to  the  United  Slates,  as 
a  sovereignty,  whose  rightful  and  necessary 
demands  had  been  defeated  by  this  default ; 
and  is  thenceforth  held  by  the  Grovernment 
for  the  purpose  of  a  sale  to  raise  those  dues ; 
and  that  whenever,  at  such  sale,  the  United 
States  shall  be  authorized  to  bid  and  buy, 
the  title  shall  thereafter  be  vested  in  the 
United  States,  as  such  purchaser.  I  need 
scarcely  add,  that  in  my  view  the  land  is 
sold  not  as  the  property  of  the  delinquent 
tax-payer,  but  as  the  property  of  the  gov- 
ernment. 

We  have  now,  in  the  natural  course  of 
this  enquiry,  reached  another  important 
point  in  this  controversy ;  and  it  is  as  to 
the  principle  that  underlies  and  regulates 
redemption.  That  we  may  have  a  clearer 
view  of  the  question  here  made,  let  us  first 
state  the  successive  provisions  of  the  difl^er- 
ent  acts  upon  this  particular  point.  I  will 
not  go  further  back  than  the  act  of  June  7, 
1862 ;  for  as  I  have  already  stated,  that  was 
a  new  and  remarkable  precedent  growing 
out  of  the  severed  ties  of  the  Union  and  the 
anomalous  condition  of  the  citizens  of 
the  revolted  States.  By  this  act  of  1862,  the 
right  of  redemption  within  the  prescribed 
limit  of  sixty  days  after  sale,  was  not  re- 
stricted to  the  owner,  but  was  extended  in 
terms  to  **any  loyal  person  having  lien  or 
interest;"  and  in  the  case  of  **minors, 
insane,  non-resident  aliens  or  loyal  citizens 
beyond  seas,"  a  further  period  was  allowed 
of  two  years  from  the  sale.  This  term  of 
sixty  days  was  enlarged  to  one  year,  for 
the  production  of  proof  before  the 
114  commissioners  *that  the  applicant 
for  redemption  had  taken  no  part  in 
the  rebellion,  and  had  been  thereby  pre- 
vented from  the  payment  of  taxes;  where- 
upon he,  being  the  owner,  was  to  be  allowed 
by  the  commissioners  further  time  to  re-  ; 
deem,  not  exceeding  two  years  from  the  day  I 
of  sale.  The  amendatory  act  of  February 
6,  1863,  merely  enlarged  the  capacity  of  the  | 
Government    to    acquire    these     delinquent  I 


lands  at  its  own  sales.  But  by  the  act  of 
March  3,  1865,  another  condition  was  im- 
posed upon  redemption,  namely,  that  the 
applicant  shall  swear  that  he  had  taken  no 
part  in  the  rebellion,  nor  given  aid  or  com- 
fort thereto,  and  shall  satisfy  the  commis- 
sioners of  the  truth  of  such  oath. 

Here,  then,  the  question  arises  upon  these 
successive  enactments,  whether  it  was  com- 
petent to  Congress,  after  the  right  of  re- 
demption was  once  defined  and  prescribed, 
to  change  or  alter  it  so  as  to  divest  ore£fect 
rights  that  had  once  attached.  And  this 
depends  upon  the  legal  effect  of  such  laws, 
as  impairing  contracts,  or  destroying  vested 
rights.  If  this  right  of  redemption  is  to 
be  regarded  in  the  nature  of  a  vested  right 
held  upon  valuable  consideration  by  con- 
tract or  otherwise,  under  and  by  virtue  of 
the  laws  of  Congress,  there  would  be  rea- 
son to  doubt  its  power  to  superadd  new  con- 
ditions thereto,  by  subsequent  laws;  but 
if,  on  the  contrary,  this  is  to  be  deemed  a 
mere  legis^tive  boon,  there  would  seem  to 
be  no  valid  or  reasonable  objection  to  the 
power  of  Congress,  by  a  retroactive  law,  to 
lay  new  conditions  on  its  bounty  or  to 
withdraw  it  altogether.  An  analogous 
question  was  decided  by  this  court  under 
the  Confederacy,  touching  the  competency 
of  the  Confederate  Congress  to  alter  its  sub- 
stitute law  so  as  to  affect  the  rights  of  the 
principals  and  make  conscripts  of  them, 
notwithstanding  their  purchased  exemption 
under  previous  laws.  Burroughs  v.  Peyton, 
and  Abrahams  v.  Same,  16  Gratt.  470. 
Judge  Robertson,  who  delivered  the  opinion 

of  the  court,  held  that  '*  substitution 
115      *was  permitted  as  an  act  of  grace  and 

favor  on  the  part  of  the  government, 
and  not  as  a  matter  of  contract."  He  went 
into  a  review  of  authorities  to  show  that 
^^rights  and  interests  growing  out  of  legis- 
lative measures  of  public  policy,  did  not 
partake  of  the  nature  of  contracts;  and 
although  acquired  under  them,  were  not  to 
be  considered  as  violated  by  subsequent 
legislative  changes  which  might  destroy 
them. » '  He  quoted  with  especial  favor  the 
language  of  Justice  Campbell  in  the  case 
of  The  State  Bank  of  Ohio  v.  Knoop,  16 
How.  U.  S.  R.  369 ;  and  applied  it  to  the 
cases  before  him:  **A  plain  distinction 
exists  between  statutes  which  create  hopes 
and  expectations,  and  those  which  form 
contracts."  To  which  of  these  categories 
these  acts  of  Congress  belong,  is  manifest 
upon  their  own  perusal,  and  cannot  be  made 
plainer  by  argument  or  statement. 

Having  thus  given  my  views  on  the  con- 
stitutionality of  these  laws,  and  the  inter- 
pretation to  be  placed  on  them,  I  have  only 
now  to  dispose  of  the  several  points  sub- 
mitted to  us  for  decision  in  these  causes. 
After  the  advertisement  of,  but  previous 
to,  these  sales,  which  all  occurred  in  the 
month  of  January,  1864,  applications  and 
offers  were  made  to  the  commissioners  for 
the  payment  of  taxes  and  charges,  but  {Re- 
jected because  not  made  by  the  owner  in 
person,  as  required  by  the  acts  of  Congress. 
In  the  case  of  Hunter,    the  offer  was  made 
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by  a  tenant  of  part  of  the  premises ;  in  the 
case  of  Cazenove»  by  one  in  possession,  but 
not  under  any.  agreement  with  the  owner ; 
and  in  the  case  of  Mrs.  Fowle's  trustees, 
by  a  friend  of  hers.  If  we  are  to  be  gov- 
erned by  these  laws,  we  must  look  to  them 
for  the  description  of  those  entitled  to  this 
privilege  of  redemption.  If  these  laws 
had  been  applicable  to  a  normal  state  of 
society  and  the  prevalence  of  civil  rule ;  if 
the  stringent  nature  of  these  provisions  did 
not   contemplate  the  accomplishment 

116  of  other  incidental  objects  of  *public 
policy,  to  which  the  collection  of  the 

tax  was  legitimately  accessory,  I  should  be 
disposed  to  conform  to  the  liberal  rule  laid 
down  in  the  case  of  Dubois  v.  Hepburn,  10 
Peters  1,  **that  it  was  not  necessary  for  the 
purpose  of  justice,  or  to  effectuate  the  ob- 
ject of  such  tax  laws,  that  the  right  to  re- 
deem should  be  narrowed  down  by  a  strict 
construction,  and  that  any  person  who  has 
an  interest  in  the  lands  sold  for  taxes  should 
be  considered  as  the  owner  thereof  for  the 
purposes  of  redemption."  The  original  act 
of  August  6,  1861,  was  framed  in  this  spirit, 
and  gave  this  right  to  "the  owners,  their 
heirs,  executors  or  administrators,  or  any 
person  in  their  behalf.  But  when  Congress 
came  to  legislate  for  a  different  state  of 
things,  and  to  send  its  tax-gatherers  after 
its  advancing  armies  in  order  to  make  the 
lands  in  military  occupation  tributary  to 
the  public  fisc,  and  to  recall  the  insurgent 
proprietors  as  rightful  subjects  of  future 
as  well  as  present  taxation,  Congress  per- 
ceived the  necessity  of  abandoning,  so  far 
as  the  insurrectionary  districts  were  con- 
cerned, I  its  enactments  for  the  districts 
where  its  authority  was  acknowledged  and 
could  be  enforced  by  civil  processes,  and  of 
substituting  therefor  in  such  *  insur- 
rectionary districts"  a  different  system, 
which,  while  it  contemplated  the  raising 
of  the  direct  taxes  as  its  primary  object, 
combined  therewith  the  secondary  and  legit- 
imate design  of  encouraging  the  return 
or  promoting  the  settlement  of  a  loyal  pop- 
ulation. We  cannot  deny  that  these  lands 
were  part  and  parcel  of  the  public  domain ; 
as  such,  liable  to  taxes,  and  so  to  be  treated 
in  the  financial  policy  of  the  Government  as 
to  subserve  the  needs,  both  future  and  pres- 
ent, of  the  treasury.  To  deny  to  Congress 
all  but  the  simple  function  of  resting  these 
taxes  from  delinquent  lands  (and  that,  too, 
in  the  gentlest  and  most  indulgent  manner) 
during  the  lucky  moments  of  a  precarious 
military   occupation,  and   to   deprive 

117  that  body  of  the  incidental  power  *of 
fostering   this   source   of   income  for 

future  as  well  as  present  exigencies,  would, 
in  my  view,  weaken  the  government,  and 
render  it  an  easy  prey  to  disaffected  and 
rebellious  subjects.  While,  therefore,  en- 
tertaining no  doubt  of  the  rightful  authority 
of  Congress  so  to  legislate,  I  am  con- 
strained to  believe  that,  on  this  particular 
point  as  to  the  person  entitled  to  redeem, 
the  act  of  June  7,  1862.  as  contrasted  with 
that  of  August  6,  1861,  is  perfectly  plain 
and   unambiguous.     I  do  not   see  how  any 


one  can  misunderstand  or  cavil  about  its 
terms.  They  are:  **The  owner,  or  some 
loyal  person  having  lien  or  interest,  Ac, 
who  upon  appearing  in  person  before  the 
commissioners,  taking  oath  to  support  the 
constitution  of  the  United  States,  and  pay^ 
ing  tax,  penalty,  interest  and  costs,  may 
redeem  said  lands  from  said  sale."  It  is 
no  longer  **the  owner  or  any  one  in  his 
behalf,"  according  to  the  terms  of  the  act 
of,  August  5,  1861;  but  **the  owner,  &c., 
who  appears  in  person."  I  do  not  think 
the  tenant,  in  the  first  case,  the  squatter  in 
the  second,  and  the  friend  in  the  third,  are 
within  the  terms  or  design  of  this  descrip- 
tion. 

The  appellee  Hunter  and  Mrs.  f^owle  al- 
lege that  they  were  improperly  denied  the 
right  of  redemption  within  the  two  years 
allowed  them,  because  of  the  minority  of 
the  one  and  the  coverture  of  the  other.  It 
is  contended  by  the  appellants'  counsel  that 
the  application  did  not  pertain  to  them 
personally,  but  to  the  guardian  and  the  trus- 
tees. This  objection  seems  to  me  too  tech- 
nical. I  concede  their  capacity  to  apply  for 
redemption ;  but  when  they  applied,  Con- 
gress had  laid  them  (as  I  have  endeavored 
to  show  Congress  had  a  right  to  do)  under 
new  conditions  by  the  act  of  March  3d, 
1865.  With'  these  conditions  they  declined 
to  comply,  as  I  presume  they  could  not,  and 
thus  lost  the  privilege  which  they  were  led 
**to  hope  and  expect"  by  the  previous  acts. 
Whatever  relief,  therefore,  they  may  think 
proper  to  seek,  it  must  be  sought 
118  from  the  legislative  ^dispensers  of 
such  favors,  and  not  from  the  courts, 
who  expound  and  execute  the  laws  such  as 
they  are. 

But  it  is  objected,  that  there  was  no  neces- 
sity,  nor,  indeed,  excuse  for  selling  the 
entirety  of  these  lands ;  that  they  admitted 
of  division  for  sale,  and  a  small  portion  of 
each  would  have  brought  the  amount  of  the 
government  dues.  There  are  two  sufficient 
replies  to  this  objection.  First — It  is  pre- 
cluded by  the  effect  which  the  act  of  Con- 
gress gives  to  the  certificate  of  sale.  In 
one  part  of  the  seventh  section  of  this  act 
it  is  declared,  that  **this  certificate  shall  be 
received  in  all  courts  and  places  as  prima 
facie  evidence  of  the  regularity  and  valid- 
ity of  said  sale  and  of  the  title  of  the 
purchaser;"  and  in  the  concluding  proviso 
of  that  section  it  is  further  said  of  this 
certificate,  it  shall  only  be  affected  as  evi- 
dence of  the  regularity  and  validity  of  the 
sale  by  three  particulars,  namely:  1.  That 
the  lands  were  not  subject  to  tax.  2.  That 
the  tax  was  paid  previous  to  the  sale ;  or, 
3.  That  the  property  had  been  redeemed 
conformably  with  this  act.  The  purchaser, 
therefore,  is  entitled  to  rest  upon  this  cer- 
tificate, as  determining  the  validity  of  the 
sale,  and  .of  his  title  under  it,  unless  it  is 
impugned  by  proofs  falling  under  one  or 
the  other  of  the  heads  already  indicated. 
The  complaint  here  affects  the  question  of 
the  regularity  and  validity  of  the  sale,  and 
is  expressly  precluded  by  this  clause  of  the 
law.     But  if  this   were   out  of  the  way,  or 
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we  could  go  behind  it  for  purposes  of  en- 
quiry into  the  legality  of  the  sale,  is  it  true 
that  it  was  against  law  to  sell  the  whole 
instead  of  so  much  as  was  needed  for  taxes 
and  charges?  Of  course  this  must  be  de- 
cided by  the  language  of  the  law.  It  is  not 
for  us  to  usurp  the  place  of  the  lawgiver, 
and  determine  what  in  our  opinions  should 
have  been  the  penalties,  if  any,  to  be 
affixed,  under  the  circumstances,  to  this 
default  in  the  payment  of  taxes.  We  have 
to  abide  the  will  of  Congress,  if  con- 
stitutionally   expressed,     however    it 

119  *may  conflict  with  our  own  notions  of 
justice  or  liberality.     When  we  revert 

to  the  first  law,  and  contrast  its  direction 
to  sell  *'so  much  of  the  real  estate  as  may 
be  necessary,*'  &c.,  with  the  total  omission 
of  such  language  in  the  act  applicable  to 
**the  insurrectionary  districts,"  and  the 
substitution  therefor  of  the  broad  and  per- 
emptory order  for  the  sale  of  **the  said  lots 
and  parcels  of  land,*'  without  any  limita- 
tion whatsoever  of  quantity,  it  seems  to  me 
impossible  to  resist  the  conclusion  that  this 
difference  was  desig;iedly  made  by  Congress 
with  the  views  and  policy  clearly  attested 
by  all  the  distinguishing  and  remarkable 
features  of  this  law.  The  commissioners 
were  left  no  discretion,  as  in  the  first  act, 
touching  the  quantity  to  be  sold ;  but  were 
required  by  Congress  to  sell  all  that  was 
assessed  to  the  delinquents.  The  sales 
were  just  such  as  were  required  by  the  act, 
and  if  excessive  and  unnecessary  according 
to  our  views,  must  be  deemed  to  have  re- 
ceived the  deliberate  approval  of  Congress. 
I  cannot,  therefore,  acquiesce  in  the  pro- 
priety of  vacating  these  sales,  though  con- 
formable to  the  will  of  Congress,  because 
of  the  practicability  of  reconciling  the  en- 
forcement of  taxes  with  a  more  indulgent 
mode  of  proceeding. 

An  immunity  is  claimed  for  the  appellee 
Hunter  on  account  of  his  pardon  on  the  4th 
September,  1865,  by  the  President,  which 
is  set  forth  in  the  special  verdict  of  the 
jury  in  his  case.  This  is  based  on  the 
idea  that  he  had  a  vested  right  of  redemp- 
tion under  the  act  of  June  7,  1862,  which 
was  taken  awaj*-  by  the  act  of  March  3,  1865 ; 
and  that  this  subsequent  pardon  avoided 
this  latter  act,  •  and  restored  to  him  his 
rights  under  the  former.  The  authority  of 
the  late  cases  of  Ex  parte  Garland,  4  Wall. 
U.  S.  R.  333,  and  Cummings  v.  State  of 
Missouri,  Id.  277,  is  invoked  to  sustain  this 
position.  These  cases  were  held  to  be  em- 
braced by  the  constitutional  prohibition 
against  bills  of  attainder  and  ex  post 

120  facto  laws ;    and   Mr.    Justice  *Field, 
who  delivered  the  opinion  of  the  court, 

rested  it  on  the  principle  that  **the  attor- 
ney does  not  hold  his  office  as  a  matter  of 
grace  or  favor, ' '  and  accordingly  *  *  his  right 
to  it  is  something  more  than  a  mere  indul- 
gence, revocable  at  the  pleasure  of  the  court 
or  at  the  command  of  the  legislature."  4 
Wallace  379.  What,  therefore,  I  have  al- 
ready said  to  fix  the  character  of  these  acts, 
and  to  free  them  from  anything  in  the  na- 
ture of  ex  post  facto  penalties,  contracts  or 


vested  rights,  must  suffice  to  indicate  the 
proper  discrimination  between  the  cases, 
and  the  grounds  of  my  dissent  from  the 
pretensions  thus  advanced  for  this  appellee 
on  the  score  of  his  pardon. 

The  construction  which  I  have  placed 
on  these  acts  has  been  assailed  with  much 
ingenuity  because  of  an  imputed  inequality 
or  want  of  uniformity  in  their  operation 
under  the  theory  I  have  advanced.  The 
reasoning  I  have  pursued  would  incident- 
ally furnish  to  the  thoughtful  enquirer  the 
answer  I  would  make  to  this  argument 
But  to  prevent  misapprehension,  I  deem  it 
proper  to  take  a  more  direct  notice  of  it. 
The  precise  allegation  is,  that  these  laws 
operate  unequally  upon  the  loyal  and  dis- 
loyal subjects  of  the  government.  If  by 
this  it  is  meant  to  assert  that  there  is  a 
different  mode  of  enforcing  these  taxes  as 
between'these  two  classes,  it  is  not  true  nor 
consistent  with  any  theory  of  their  opera- 
tion. The  taxes  are  exacted,  and  the  for- 
feiture declared  alike  of  the  proprietor, 
whether  he  be  in  the  Federal  or  the  Con- 
federate service ;  the  same  means  of  collec- 
tion from  him  or  his  lands  are  adopted, 
whether  he  be  an  adherent  of  the  United 
States,  or  in  arms,  or  conspiring  against 
it ;  so  far  as  the  great  primary  object  is 
concerned  of  raising  taxes,  the  lands 
are  impartially  and  uniformly  proceeded 
against,  no  matter  where  or  who  the  delin- 
quent proprietor  may  be;  and  the  same 
terms  and  opportunities  of  paying  before 
forfeiture  are  offered  to  all,  whether 
121  loyal  or  disloyal.  It  *is  very  true 
that  the  same  chances  of  relief  were 
not  enjoyed  by  all ;  that  those  who  were  in 
arms  against  the  government  could  not  be 
notified  of  their  assessments  or  prepared  to 
meet  them  with  equal  facility  with  those 
who  were  loyal.  And  it  would  be  sheer 
folly  to  suppose  that  this  was  not  clearly 
foreseen  and  contemplated  by  Congress, 
and  advantage  taken  thereof  to  carry  out  a 
decisive  policy  for  the  fostering  of  its  rev- 
enues from  direct  taxes,  and  the  occupation 
and  settlement  of  abandoned  and  forfeited 
lands  in  **the  insurrectionary  districts" 
with  a  loyal  and  tax-paying  people.  Bat 
surely  it  would  not  be  becoming  in  those 
who  abjured  the  government  and  left  their 
homes  to  aid  the  rebellion,  to  plead  in 
their  own  behalf  disabilities  voluntarily 
incurred  by  them,  and  from  which  the  gov- 
ernment would  willingly  have   saved  them. 

But  if  it  is  meant  to  say  that  after  forfei- 
ture was  incurred  and  the  government  was 
dealing  with  its  own  property,  it  dealt  out 
its  **acts  of  grace  and  favor"  in  the  priv- 
ilege of  redeeming,  unequally  and  not 
uniformly,  as  between  the  loyal  and  the 
disloyal,  I  cannot  gainsay  it.  But  it  seems 
to  me,  with  entire  deference  to  others,  to 
be  an  abuse  of  language  to  characterise 
such  treatment  as  punishment  or  confisca- 
tion in  disguise. 

I  have  thus  considered,  with  care,  and,  I 
trust,  fairness,  all  the  material  points 
raised  in  this  case  by  the  able  counsel  of 
the  appellees  on    their   behalf.     I  have  not 
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though ht  proper  to  comment  on  the  author- 
ities that  were  cited.  These  cases  are 
eminently  sui  generis,  depending  on  the 
construction  of  the  acts  of  Congress,  and 
can  derive  little,  if  any,  elucidation  from 
other  cases  or  the  apposite  treatise  of 
Blackwell. 

I  now  turn  briefly  to  an  exception  of  the 
appellants  to  the  refusal  of  the  court  to  al- 
low a  removal  of  these  causes  to  the  United 
States  Circuit  Court.  It  is  contended  that 
these  cases  are  embraced  by  the  act  of 
122  Congress  of  March  *3,  1863,  com- 
monly known  as  the  Habeas  Corpus 
Act.  I  do  not  concur  in  that  view.  The 
lang^uage  of  that  act  will  not  apply  to  cases 
like  those  at  bar,  to  try  the  title  to  and  the 
possession  of  lands;  and  in  nowise  partake 
of  the  nature  of  those  suits  for  **  arrest, 
imprisonment,  trespass,  wrongs  or  omis- 
sions," &c.,  specially  and  alone  contem- 
plated by  that  act.  The  motion  for  removal 
was,  therefore,  properly  overruled. 

I  cannot  conclude  my  investigation  of 
these  cases  without  expressing  my  sensi- 
bility to  the  sacrifices  which  the  appellees 
have  sustained.  The  amount  of  taxes  was 
jjaltry  as  compared  with  the  value  of  the 
forfeitures  for  non-payment.  While  under 
State  laws  it  may  be  that  the  magnitude  of 
these  penalties  have  been  approximated,  if 
not  equalled,  yet  it  cannot  be  said  that  the 
impediments  in  the  way  of  complying  with 
the  demands  of  the  government,  or  the  ex- 
cuses for  non-compliance,  were  at  ail  equal. 
No  one  who  considers  the  peculiar  character 
of  our  late  strtfggle,  the  nature  of  our  two- 
fold alletriance,  the  conflict  of  theories  co- 
equal with  the  origin  of  our  national 
government,  and  the  magnitude  of  the  war 
waged  by  the  revolted  States  under  such  a 
complete  organization  of  an  actual  govern- 
ment as  to  exact  from  the  United  States,  as 
well  as  foreign  nations,  the  recognition  and 
the  rights  of  a  belligerent  power,  can  fail 
to  extend  to  the  private  citizens  of  such 
States  the  consideration  and  indulgence 
with  which  their  participation  in  the  revolt 
should  be  extenuated.  But  this  is  a  matter 
not  cognizable  by  this  court ;  and  whatever 
relief  is  due  to  such  considerations  must 
proceed  from  the  august  will  of  the  nation, 
whose  disposition,  at  the  proper  time,  to 
redress  its  citizens  for  unreasonable  forfei- 
tures, ought  not  to  be  doubted. 

These  views,  of  course,  conduct  me  to 
the  conclusion,  that  upon  the  facts  agreed 
in  one  case,  and  found  by  special  verdict  in 
the  two  others,  the  law  was  for  the 
123  defendants;  *and  that  the  judgment 
below  should  be  reversed  in  all  the 
cases. 

JOYNES,  J.  These  are  suits  instituted 
by  the  several  defendants  in  error  against 
tbe  several  plaintiffs  in  error,  for  the  re- 
covery of  lands  sold  by  the  commissioners 
of  the  direct  tax,  under  the  act  of  Congress 
passed  June  7,  1862,  and  purchased  by  the 
plaintiffs  in  error.  The  validity  of  these 
titles  is  the  main  question  in  the  cases,  the 
facts  of  which,  so  far  as  it  is  necessary  to 
consider  them,  are  substantially  the  same. 


By  the  act  of  Congress  of  August  S,  1861, 
(12  Stat,  at  Large,  292),  a  direct  tax  of 
twenty  millions  of  dollars  per  annum  was 
laid  upon  the  United  States,  of  which  the 
sum  of  $937,550.66%  was  apportioned  to  the 
State  of  Virginia.  This  act  contained 
minute  and  elaborate  provisions  for  the 
valuation  and  assessment  of  the  lands  upon 
which  the  tax  was  laid,  and  provided  for 
the  collection  of  the  tax  by  distress  of  the 
goods  and  chattels  of  the  tax-payer,  and  in 
case  goods  and  chattels  sufiicient  to  satisfy 
the  tax  could  not  be  found,  by  a  sale  of  so 
much  of  the  land  assessed  with  the  tax  as 
should  be  sufiicient  to  satisfy  it,  with  an 
addition  of  twenty  per  cent.  This  act  also 
provided  that  if,  at  the  time  of  its  going 
into  operation,  the  people  of  any  State 
should  be  in  rebellion  against  the  authority 
of  the* United  States,  so  that  the  laws  of 
the  United  States  could  not  be  executed 
therein,  it  should  be  the  duty  of  the  Presi- 
dent to  execute  the  provisions  of  the  act  in 
such  State  as  soon  as  the  authority  of  the 
United  States  should  be  re-established.  The 
owner  or  superintendent  of  any  property 
charged  with  tax  and  advertised  for  sale 
was  allowed  to  prevent  a  sale  by  payment 
of  the  tax,  with  an  addition  of  ten  per 
cent.,  at  any  time  before  sale;  and  the 
owner,  or  his  representatives,  or  any  other 
person  on  his  or  their  behalf,  was  al- 
124  lowed,  at  any  time  *within  two  years 
after  sale,  to  redeem  any  land  sold, 
by  payment  to  the  collector,  for  the  use  of 
the  purchaser,  or  his  heirs  or  assigns,  of 
the  amount  paid  by  the  purchaser,  with  in- 
terest thereon  at  the  rate  of  twenty  per 
cent. 

There  are  many  other  provisions  in  the 
act  of  August  5,  1861,  but  those  which  have 
been  mentioned  are  sufiScient  to  indicate 
the  general  character  of  the  system  estab- 
lished by  it. 

On  the  7th  day  of  June,  1862,  Congress 
passed  an  act  entitled  ''an  act  for  the  col- 
lection of  direct  taxes  in  insurrectionary 
districts  within  the  United  States,  and  for 
other  purposes."  (12  Stat,  at  Large,  422.) 
The  7th  section  of  that  act  was  amended 
by  an  act  passed  on  the  6th  day  of  Februar3% 
1863.     (12  Stat,  at  Large  640.) 

By  the  first  section  of  the  act  of  June  7, 
1862,  it  was  enacted,  that  when  in  any 
State,  or  portion  of  a  State,  by  reason  of 
insurrection  or  rebellion,  the  civil  authority 
of  the  United  States  is  obstructed,  so  that 
the  act  of  August  5,  1861,  cannot  be  peace- 
ably executed,  the  direct  taxes  by  said  act 
apportioned  among  the  several  States  re- 
spectively shall  be  apportioned  and  charged 
in  each  State  or  part  thereof,  in  which  the 
civil  authority  is  so  obstructed,  upon  all  the 
lands  and  lots  of  ground  therein  not  ex- 
empted, as  the  same  were  enumerated  and 
valued  under  the  last  assessment  and  valua- 
tion thereof  under  the  authority  of  such 
State,  prior  to  the  1st  day  of  January,  1861 ; 
and  each  parcel  of  land  was  declared  to  be, 
by  virtue  of  said  act,  charged  with  its  pro- 
portionate part,  according  to  value,  of  the 
tax  apportioned  to  such  State  by   the  act  of 
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August  5,  1861 ;  and  it  was  further  pro- 
vided, that  in  addition  thereto  a  penalty  of 
fifty  per  cent,  of  said  tax  should  be  charged 
on  said  lands.  The  second  section  provides 
that  the  President  shall,  on  or  before  the 
1st  day  of  July,  1862,  declare  by  proclama- 
tion in  what  States,  or  parts  of  States,  such 
insurrection    exists ;    and  that    there- 

125  upon  *the  said  several  parcels  of  lands 
shall  become  charged  with  their  re- 
spective portions  of  the  said  direct  tax,  and 
that  **the  same,  together  with  the  penalty, 
shall  be  a  lien  thereon,  without  any  other 
or  further  proceeding  whatever." 

The  President  issued  his  proclamation,  in 
pursuance  of  this  provision,  on  the  1st  day 
of  July,  1862,  and  that  part  of  Virginia  in 
which  the  lands  in  controversy  lie  was  de- 
clared to  be  in  insurrection  against  the  au- 
thority of  the  United  States,  so  that  the 
provisions  of  the  act  of  August  5,  1861, 
could  not  be  peaceably  executed  therein.  12 
Stat,  at  Large  1266. 

Section  three  provides,  that  the  owner  of 
any  parcel  of  land  may,  within  sixty  days 
after  the  tax  commissioners  shall  have  fixed 
the  amount,  pay  the  tax  thus  charged 
thereon  into  the  treasury  or  to  the  commis- 
sioners, by  virtue  whereof  the  land  shall  be 
discharged  from  said  tax.  The  fourth  sec- 
tion is  in  the  following  words:  **And  be  it 
further  enacted  that  the  title  of,  in  and  to 
each  and  every  piece  or  parcel  of  land  upon 
which  said  tax  has  not  been  paid,  as  above 
provided,  shall  thereupon  become  forfeited  to 
the  United  States ;  and,  upon  the  sale  here- 
inafter provided  for,  shall  vest  in  the  United 
States,  or  in  the  purchaser  at  such  sale,  in 
fee  simple,'  free  and  discharged  from  all 
prior  liens,  incumbrances,  right,  title  and 
claim  whatsover." 

Subsequent  sections,  which  need  not  now 
be  noticed  more  particularly,  provide  for 
the  appointment  of  tax  commissioners,  who 
are  to  enter  upon  the  discharge  of  their 
duties  whenever  the  commanding  general 
of  the  forces  of  the  United  States,  entering 
into  any  such  insurrectionary  State  or  dis- 
trict, shall  have  established  the  militar3' 
authority  of  the  United  States  throughout 
any  parish,  district  or  county  of  the  same, 
for  the  sale  of  forfeited  lands ;  for  striking 
them  off  to   the  United  States  in  cer- 

126  tain  cases;    *for   the    disposition    by 
sale  or  lease  of  the  lands  so  struck  off 

to  the  United  States,  &c.,  Ac.  Some  of 
these  provisions  will  be  noticed  more  par- 
ticularly hereafter. 

It  is  contended  by  the  counsel  for  the 
plaintiffs  in  error,  that  by  the  provisions 
of  the  fourth  section  of  the  act  of  June  7, 
1862,  above  quoted,  any  parcel  of  land  upon 
which  the  tax  is  not  paid  within  sixty  days 
after  the  amount  of  it  is  ascertained,  as 
provided  by  the  third  section,  becomes,  at 
the  end  of  the  sixty  days,  forfeited  to  the 
United  States  in  such  a  sense  that  it,  ipso 
facto,  ceases  to  be  the  property  of  the 
former  owner,  and  becomes  the  absolute 
property  of  the  United  States,  so  that  when 
it  is  afterwards  sold,  it  is  sold  as  the  prop- 
erty of  the  United  States,  and  that  this  loss 


of  the  property  is  inflicted  upon  the  owner 
as  a  penalty  for  his  default  in  the  non-pay- 
ment of  the  tax  within  the  sixty  days.  This 
is  the  fundamental  question  in  the  present 
cases. 

This  section  does  not  define,  in  terms, 
what  is  to  be  the  effect  of  the  forfeiture 
which  it  declares  shall  take  place,  so  that 
we  must  resort  to  the  common  rules  of  con- 
struction to  ascertain  it. 

It  is  incumbent  upon  the  plaintiffs  in 
error  to  make  it  clear,  beyond  all  donbt, 
that  it  was  the  design  of  Congress  to  inflict 
such  a  forfeiture  as  they  contend  for.  An 
intention  to  deprive  a  citizen  of  his  free- 
hold without  trial,  and  in  a  manner  never 
before  practiced  by  the  United  States,  will 
not  be  inferred  by  the  court  from  general 
or  ambiguous  language,  which  will  admit 
of  a  different  interpretation.  And  in  put- 
ting a  construction  upon  the  act  of  June  7, 
1862,  we  must  bear  in  mind  the  reasons  for 
its  enactment.  The  act  of  August  5,  1861, 
had  provided  for  two  great  leading  objects: 
1.  The  proper  assessment  of  the  tax  upon 
the  several  parcels  of  land;  and  2.  The 
collection  of  the  tax  so  assessed.  It  being 
found  impossible  to  execute  the  provisions 
of  that  act  in  the  insurrectionary 
127  *districts,  Congress,  by  the  act  of 
June  7,  1862,  adopted  other  provisions 
for  the  accomplishment  of  the  same  objects 
in  those  districts,  which  were  deemed  better 
suited  to  their  condition  and  more  likely  to 
be  effectual.  That  this  was  the  reason  for 
passing  the  act  of  June  7,  1862,  appears  dis- 
tinctly from  the  first  section.  Any  am- 
biguous words  or  provisions  in  that  act 
should  be  construed  with  reference  to  those 
objects. 

The  language  of  the  fourth  section  of  the 
act  of  June  7,  1862,  does  not  require  the 
construction  contended  for.  The  terms 
**forfeited  to  the  United  States"  do  not 
necessarily  import  that  the  title  shall  be 
thereby  divested  out  of  the  owner  and  vested 
in  the  United  States.  It  is  a  rule  of  the 
common  law,  that  where  an  act  of  Parlia- 
ment declares  that  a  person  '^shall  forfeit" 
his  lands  to  the  King,  or  that  a  person's 
lands  * 'shall  be  forfeited"  to  the  King,  the 
title  to  the  lands  is  not  divested  out  of  the 
owner  and  vested  in  the  King  by  the  mere 
force  of  the  forfeiture.  An  inquest  office  is 
necessary  for  that  purpose.  And,  therefore, 
when  a  man  is  attainted  of  high  treason, 
whereby  all  his  lands  are  forfeited  to  the 
King,  the  freehold  remains  in  him  until 
office  found  for  the  King,  so  that  he  shall 
be  tenant  to  every  precipe.  Plowden  Com. 
486.  Mr.  Blackwell,  in  his  work  on  Tax 
Titles,  ch.  32,  speaking  of  the  effect  of  stat- 
utes which  provide  that  lands  shall  '*bc 
forfeited  to  the  State"  for  the  non-payment 
of  taxes,  regards  it  as  ''a  serious  question 
whether  an  inquisition  is  not  necessary,  in 
order  to  divest  the  title  of  the  rightful  pro- 
prietor and  vest  it  in  the  State,"  and  col- 
lects several  cases  in  which  that  view  has 
been  maintained.  It  is  otherwise  if  the 
intention  of  the  Legislature  is  clearly  in- 
dicated that  the  title  shall  pass  by  the  mere 
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force  of  the  forfeiture.  Wild's  lessee  v. 
Serpen,  10  Gratt.  405 ;  Fairfax's  devisee  v. 
Honter's  lessee,  7  Cranch  R.  603;  United 
States  V.  Repentigny,  5  Wall.  U.  S.  R. 
211. 

128  *The  question,  therefore,  is  whether 
the    intention   of  Cong-ress  is  clearly 

indicated  in  this  case,  that  the  title  of  the 
owner  shall  be  divested  out  of  him,  and 
vested  in  the  United  States,  by  the  mere 
force  of  the  forfeiture.  The  language  of 
the  section  seems  plainly  to  indicate  the 
contrary.  It  declares  that  **upon  the  sale" 
thereafter  provided  for,  the  title  **  shall 
vest"  in  the  United  States,  or  in  the  pur- 
chaser, at  the  sale.  Section  7,  which  pro- 
vides for  the  sale  of  the  forfeited  land,  as 
it  originally  stood,  and  the  same  section  as 
amended  by  the  act  of  February  6,  1863, 
provides  thsft  the  land  shall  be  bid  off  for 
the  United  States  by  the  tax  commissioner, 
in  case  it  does  not  bring  a  certain  price 
fixed  by  the  act,  in  which  case  it  is  de- 
clared by  section  4,  the  title  shall,  upon 
such  sale,  vest  in  the  United  States.  What 
need  was  there  to  provide  that  the  title 
should  vest  in  the  United  States,  in  case 
the  land  should  be  bid  off  for  them  at  the 
sale,  if  it  was  already  vested  in  them  by 
the  forfeiture?  Indeed,  how  could  the  title 
by  possibility  vest  in  the  United  States  by 
their  thus  becoming  purchasers  at  the  sale, 
when  it  was  already  vested  in  them  by  the 
mere  force  of  the  forfeiture?  The  provision 
in  question,  therefore,  plainly  implies  that 
the  title  does  not  vest  in  the  United  States 
by  force  of  the  forfeiture,  and  that  it  will 
do  so  only  in  the  event  that  the  land  shall 
be  bid  off  for  the  United  States  at  the  sale. 
The  act  of  June  7,  1862,  provides  for  two 
sales.  The  first  sale  is  to  be  made  of  each 
several  parcel  of  land  upon  which  the  tax 
remains  unpaid,  after  advertisement  stating 
distinctlv  the  amount  due  on  each,  (sections 
7  and  14} ,  and  each  parcel  is  to  be  sold  sepa- 
rately for  not  less  than  the  tax,  penalty  and 
costs  charged  upon  it,  and  ten  per  cent, 
interest  on  sard  tax.  The  act  provides  that 
this  sale  is  to  be  made  *4n  case  the  taxes 
charged  upon  the  said  lots  and  parcels  of 
land  shall  not  be  paid,"  as  provided  by  the 
third  section.     The  act  of  February  6, 

129  1862,    ^recognizes    the    right    of    the 
owner,    as   we   shall  see  hereafter,  to 

prevent  a  sale  by  appearing  in  person  be- 
fore the  commissioners,  and  paying  the  tax, 
with  ten  per  cent,  interest  and  the  cost  of 
advertising  the  land  for  sale,  and  recog- 
nizes his  right  also,  without  such  payment, 
to  control  the  sale  by  directin'g  the  land  to 
be  struck  off  to  a  purchaser  other  than  the 
United  States,  at  less  than  two-thirds  of  its 
assessed  value.  At  this  sale  the  United 
States  becomes  a  bidder  for  the  land.  It  is 
to  be  struck  off  to  them  at  a  sum  not  ex- 
ceeding two-thirds  of  the  assessed  value, 
unless  some  person  shall  bid  a  larger  sum. 
But  within  that  limit  the  United  States 
competes  for  the  land  with  other  bidders. 
Moreover,  the  act  does  not  undertake  to 
confer  a  complete  and  perfect  title  on  the 
purchaser  at  this  sale,  but   provides  for  re- 


demption by  the  owner,  or  by  any  loyal  cit- 
izen having  an  interest  in  or  a  lien  on  the 
land.  There  is  another  clause  in  the  act  of 
February  6,  1863,  which  is  very  significant. 
It  is  that  which  provides  that  lands  which 
may  be  selected,  under  the  direction  of  the 
President,  for  government  use,  may  be  bid 
off  for  the  United  States  at  the  sale.  Now 
the  long  established  and  uniform  course  in 
the  disposition  of  lands  belonging  to  the 
United  States,  is  to  reserve   from  sale  such 

?arcels  as  are  selected  for  government  use. 
*he  land  belonging  already  to  the  United 
States,  this  is  the  natural  and  convenient 
course.  Why  the  departure  in  the  act  of 
February  6,  1863,  from  this  reasonable  and 
settled  usage,  if  the  land  to  be  sold  under 
that  act  belongs  already  to  the  United 
States?  Why,  in  any  case,  should  land  that 
already  t>elongs  to  the  United  States,  be 
sold  to  enable  the  United  States  to  hold  it 
for  government  use?  The  provision  allow- 
ing such  lands  to  be  sold,  and  providing  for 
their  being  bid  off  for  the  United  States  at 
the  sale,  affords  a  very  strong  implication 
that  Congress  did  not  understand 
130  *them  to  be  already  before  the  sale 
the  projierty  of  the  United  States. 

Section  11  provides  for  a  sale,  if  directed 
by  the  President,  of  lands  bid  in  for  the 
United  States  at  the  first  sale.  In  this  sec- 
ond sale,  the  original  subdivision  of  the 
parcels  of  land  is  not  regarded.  The  act 
also  undertakes  to  give  a  complete  and  per- 
fect title  to  the  purchaser  at  this .  sale,  and 
directs  that  the  whole  proceeds  of  sale  shall 
be  paid  into  the  treasury;  one  moiety  of 
which  it  appropriates  to  certain  specified 
purposes.  There  is  no  provision  for  paying 
into  the  treasury  the  surplus  of  the  proceeds 
of  the  first  sale. 

Thus,  the  whole  scheme  of  the  act  indi- 
cates, that  at  the  first  sale  the  land  is  sold 
as  the  property  of  the  delinquent  tax-payer, 
and  not  as  the  property  of  the  United 
States;  while  at  the  second  sale,  it  is  sold 
as  the  property  of  the  United  States. 

The  eleventh  section  providing  for  a  sale 
of  lands  bid  off  for  the  United  States,  con- 
tains no  reservation  of  rights  of  redemption 
attaching  in  the  first  sale.  And  the  provi- 
sion of  the  act  of  February  6,  1863,  provid- 
ing for  bidding  off  for  the  United  States 
such  lands  as  may  be  selected  for  govern- 
ment use,  implies  that  there  shall  be  no 
right  of  redemption  is  such  cases,  for  such 
a  right  would  defeat  the  object  of  the  pro- 
vision. It  may  be  argued  that  these  thinjjs 
show  the  United  States  does  not  acquire  title 
as  a  purchaser  at  the  sale  in  like  manner  as 
other  purchasers,  but  holds  by  some  other 
and  better  title.  But  all  they  can  be  really 
said  to  prove  is,  that  the  right  of  redemp- 
tion from  the  first  sale  is  not  reserved  to 
the  owner  as  against  the  United  States,  in 
case  they  shall  become  the  purchaser,  but 
only  against  other  purchasers.  Whether' 
that  is  the  true  construction,  it  is  not  nec- 
essary to  enquire. 

It  was  contended  in  the , argument,  that 
the  forfeiture  insisted  on  was  provided  by 
Congress     as     a     penalty     for     non-pay- 
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131      ment  *within  the  time   prescribed  by ; 
law,  so  as  to  induce  the   owner  of  the 
land  to  make  prompt  payment.     It  was  fur- ' 
ther  contended,  that  the  constitution    con-  i 
ferred    upon    Congress    the    same  power  to  | 
coerce    the    collection    of    taxes    which  the 
States    possessed ;    that  the   States   possess  , 
the  power  of  forfeiting   lands  for  non-pay- 
ment of  taxes,  and  exercised   it  before  the 
adoption    of   the   constitution ;  in   proof  of 
which  reference  was  made  to   a    statute   of 
Virginia    said  to  have  been  enacted  in  the 
year  1785. 

But  this  argument  does  not  justify  the 
conclusion  that  is  drawn  frgm  it.  It  is 
conceded,  on  all  hands,  that  the  government 
of  the  United  States  is  one  of  limited 
powers.  It  can  exercise  only  such  powers 
as  are  conferred  upon  it  by  the  constitution. 
The  powers  of  a  State  government,  on  the 
other  hand,  are  limited  only  by  the  consti- 
tution of  the  United  States,  or  of  the  State 
itself.  It  does  not  follow,  therefore,  that 
because  a  State  legislature  may  provide 
that  lands  shall  be  forfeited  to  the  State  in 
case  the  taxes  due  upon  them  are  not  PSLid, 
the  same  power  belongs  to  Congress.  That 
power  belongs  to  the  State  legislature,  un- 
less it  has  been  denied  to  it ;  it  does  not 
belong  to  Congress,  unless  it  has  been  con- 
ferred upon  it. 

This  argument  assumes  that  the  for- 
feiture contended  for  was  designed,  like  an 
ordinary  penalty  of  ten  or  twenty  per  cent, 
of  the  tax,  only  as  a  means  of  compelling 
the  punctual  payment  of  the- tax.  But  is 
that  so?  The  penalty  is  wholly  out  of  pro- 
portion to  the  object  to  be  accomplished. 
The  law  does  not  provide  that  the  commis- 
sioners shall  give  notice,  by  advertisement 
or  otherwise,  that  the  assessments  have  been 
made,  or  that  they  have  entered  upon  the 
discharge  of  their  duties  in  the  county. 
The  tax-payer  may  never  know  what  he 
owes,  until  he  has  lost  his  land  by  the  for- 
feiture. The  penalty,  therefore,  .is  imposed 
without  actual  default. 

I  cannot  resist  the  impression  that 
this  forfeiture,  if  it  *is  such  as  con- 
tended for,  was  designed  really  to  get 
the  land,  and  not  to  get  the  tax.  And  this 
will  appear  more  clearly  from  this :  that  it 
follows  from  the  theory  of  the  plaintiffs  in 
error,  that  the  forfeiture  does  not  satisfy 
the  tax,  but  leaves  the  party  still  liable  to 
pay  it  out  of  his  goods  and  chattels,  or 
other  lands,  under  the  act  of  August  5, 1861. 
The  payment  of  this  penalty  of  forfeiture, 
without  payment  of  the  tax,  will  no  more 
satisfy  the  tax  than  the  payment  of  the 
penalty  of  twenty  per  cent.,  without  pay- 
ment of  the  tax,  will  satisfy  the  tax,  under 
section  36  of  the  act  of  August  5,  1861. 

The  power  to  collect  taxes  and  to  make 
all  laWs  that  shall  be  necessary  and  proper 
^o  carry  that  power  into  execution,  includes 
all  known  and  appropriate  means  of  effect- 
ually collecting  the  taxes,  unless  some  such 
means  should  be  forbidden  in  some  other 
part  of  the  constitution.  18  How.  U.  S.  R. 
281.     And  it  may   be   fairly    inferred,    that 
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when  the  people  of  the  States  conferred  that 
power  upon  Congress,  they  meant  to  em- 
brace all  the  means  of  collecting  taxes  then 
used  and  employed  by  the  States,  as  far  as 
the  same  were  consistent  with  other  parts 
of  the  constitution.  But  it  would  not  fol- 
low that  they  conferred,  or  intended  to  con- 
fer, the  power  of  forfeiting  land  absolutely 
to  the  United  States,  as  a  jienalty  for  the 
non-payment  of  taxes,  even  if  it  could  be 
shown  that  such  a  power  was  then  employed 
by  the  States.  Where  such  a  power  has 
been  exercised  by  the  States,  it  has  not 
been  as  a  means  only  of  coercing  the  pay- 
ment of  taxes.  It  has  been  employed  as  a 
means  of  settling  titles,  as  in  this  State, 
in  the  laws  applicable  to  the  western  coun- 
ties, which  were  the  subject  of  adjudication 
in  several  cases  reported  in  10  Grattan's 
Reports,  or  for  some  other  purpose  besides 
the  mere  collection  of  the  taxes. 
But  if  that  was  not  so,  this  penalty  of 
forfeiture  is  beyond  the  power  of  Con- 

133  gress.  Such  forfeitures  proceed  *apon 
the  ground  of  a  breach  of  the  condi- 
tion upon  which  every  owner  holds  his 
land.  The  doctrine  is  thus  stated  in  Black- 
well  on  Tax  Titles:  ** Every  owner  holds 
his  estate  u'pon  the  implied  condition  that 
he  will  furnish  a  list  of  his  taxable 
estate,  and  promptly  pay  his  share  of  the 
common  burdens  assessed  against  the  entire 
community ;  and  if  he  omits  to  comply  with 
the  condition,  the  paramount  authority  of 
the  State,  which  is  entitled  to  enter  for  the 
breach  of  this  condition,  comes  in,  as  it  has 
a  right  to  do,  and  declares  the  estate  for- 
feited for  the  breach  of  the  condition.''  p. 
460.  This  passage  was  cited  by  the  counsel 
for  the  plaintiffs  in  error,  as  showing  the 
principle,  and  the  only  principle,  on  which 
this  class  of  forfeitures  rests.  How  can  this 
principle  avail  the  United  States  in  respect 
to  lands  the  title  to  wHich  was  not  derived 
from  them,  which  are  not  held  under  their 
authority,  and  as  to  which  they  have  not, 
either  actually  or  in  theory,  the  paramount 
title?  How  can  such  a  right  be  claimed 
without  trenching  upon  the  local  sover- 
eignty of  the  States,  and  their  paiamoont 
title  and  jurisdiction  over  the  lands  within 
their  limits,  which  are  fundamental  princi- 
ples of  the  constitution?  If  such  a  righ- 
had  been  claimed  for  the  United  States,  ot 
been  suspected  to  result  from  the  provisionr 
of  the  constitution,  while  it  was  under  diss 
cussion,  it  would  undoubtedly  have  aroused 
the  jealousy  of  the  States,  and  provoked 
their  earnest  opposition,  as  being  danger- 
ous to  State  Sovereignty.  We  know,  from 
the  histor^^  of  the  times,  that  the  clause 
giving  to  the  United  States  exclusive  juris- 
diction over  places  purchased  by  the  con- 
sent of  the  Legislature  of  the  States  for  the 
erection  of  forts,  &c.,  met  with  strong  op- 
position on  this  ground.  2  Story  on  Const. 
1224. 

The  exercise  of  such  a  power  by  Congress 

as    is    contended    for   in  these  cases  is  also 

inconsistent    with    the    fifth   article  of  the 

amendments     to      the     constitution, 

134  which  Meclares  that  no  person  *' shall 


566 


18  GRATT. 


Martin  v,  Snowdbn. 


135,  136,  137 


be  deprived  of  life,  liberty  or  property 
without  due  process  of  law." 

In  the  case  of  Murray's  lessee  v.  Hoboken 
Land  and  Improvement  Company,  18  How. 
U.  S.  R.  272,  the  question  came  before  the 
Supreme  Court,  whether  a  title  to  land  was 
valid  which  had  been  acquired  by  purchase 
at  a  sale  made  by  a  United  States  Marshal, 
by  virtue  of  a  distress  warrant  issued  by 
the  Solicitor  of  the  Treasury  against  a  de- 
faulting- collector  of  the  customs,  in  pur- 
suance of  the  act  of  Congress  of  May  15, 
1820.  3  Stat,  at  Large  592.  This  depended 
on  the  question,  whether  the  distress  war- 
rant, in  pursuance  of  which  the  sale  was 
made,  was  **due  process  of  law,"  within 
the  meaning  of  the  amendment  to  the  con- 
stitution above  referred  to. 

Mr.  Justice  Curtis,  delivering  the  opinion 
of  the  court  in  that  case,  said:  '^That  the 
warrant  now  in  question  is  legal  process  is 
not  denied.  It  was  issued  in  conformity 
with  an  act  of  Congress.  But  is  it  *due 
process  of  law?'  The  constitution  contains 
no  description  of  those  processes  which  it 
was  intended  to  allow  or  forbid.  It  does 
not  even  declare  what  principles  are  to  be 
applied  to  ascertain  whether  it  is  due  proc- 
ess. It  is  manifest  that  it  was  not  left  to 
the  legislative  power  to  enact  any  process 
which  might  be  devised.  The  article  [fifth 
amendment]  is  a  restraint  on  the  legisla- 
tive, as  well  as  on  the  executive  and  judi- 
cial, powers  of  the  government,  and  cannot 
t>e  so  construed  as  to  leave  Congress  free  to 
make  any  process  *due  process  of  law'  by 
its  mere  will..  To  what  principles,  then, 
are  we  to  resort  to  ascertain  whether  this 
process  enacted  by  Congress  is  *due  proc- 
ess?' To  this  the  answer  must  be  two- fold. 
We  must  examine  the  constitution  itself  to 
see  whether  the  process  is  in  conflict  with 
any  of  its  provisions.  If  not  found  to  be 
so,  we  must  look  to  those  settled  usages 
and  modes  of  proceeding  existing  in  the 
common  and  statute  law  of  England 
135  before  the  emigration  of  *our  ances- 
tors, and  which  are  shown  not  to  have 
been  unsuited  to  their  civil  and  political 
condition,  by  having  been  acted  on  by  them 
after  the  settlement  of  this  country." 

The  learned  judge  then  proceeds  to  show, 
that  from  the  earliest  ages  of  the  common 
law,  summary  methods  had  been  recognized 
and  practiced  in  England  for  the  recovery 
of  the  debts  due  to  the  Crown,  and  especially 
those  due  from  receivers  of  the  revenue ; 
that  this  diversity  between  what  is  **due 
process  of  law"  in  respect  to  public  de- 
faulters and  ordinary  private  debtors  was 
well  understood  in  his  country  and  entered 
into  the  legislation  of  the  Colonies,  and 
especially  into  that  of  the  States,  after  the 
Declaration  of  Independence,  and  before 
the  adoption  of  the  constitution ;  that  in 
England  and  in  this  country  the  remedy 
against  public  defaulters  was  by  summary 
Xn'ocess,  without  judicial  enquiry  to  ascer- 
tain the  existence  and  amount  of  the  lia- 
bility, against  the  body,  lands  and  goods, 
or  against  the  lands  and  goods,  or  against 
the    body     and    goods,  corresponding    sub- 


stantially with  the  remedy  provided  by  the 
act  of  May  15,  1820.  He  says :  **As  we  have 
already  shown,  the  means  provided  by  the 
act  of  1820  do  not  differ  in  principle  from 
those  employed  in  England  from  remote 
antiquity,  and  in  many  of  the  States,  as 
far  as  we  know,  without  objection,  for  this 
purpose,  at  the  time  the  constitution  was 
formed.  *  * 

It  was  held,  therefore,  that  the  warrant 
of  distress,  under  which  the  land  in  that 
case  was  sold,  was  ^  ^ due  process  of  law" 
within  the  meaning  of  the  constitution,  and 
that  the  title  acquired  under  it  was  valid. 

Can  a  forfeiture  of  the  land  charged  with 
taxes,  such  as  is  contended  for  in  these 
cases,  be  regarded  as  ^^ due  process  of  law," 
upon  the  principles  established  by  that 
case?  Literally  speaking,  it  is  not  any 
process  at  all,  but  operates  by  force  of  law, 
and  without  any  process  or  proceeding 

136  ^whatever,    except   the  ascertainment 
by    the    commissioners    of    the   sum 

chargeable  on  the  land.  But  that  is  prob- 
ablv  immaterial. 

The  forfeiture  of  land  to  the  Crown  does 
not  appear  to  have  been  a  means  recog- 
nized and  employed  in  England,  at  any 
period  of  its  history,  for  enforcing  the  pay- 
ment of  taxes  or  other  debt9  to  the  Crown. 
If  it  had  been,  we  should  have  found  such 
forfeitures  treated  of  in  the  English  law 
books;  but  we  no  where  find  them  men- 
tioned. 

The  summary  methods  employed  in  Eng- 
land in  early  times  for  the  collection  of  debts 
to  the  Crown  seem  to  have  been  turned  to 
purposes  of  oppression,  and  one  of  the  chap- 
ters of  Magna  Charta  provided  for  their  re- 
straint. Before  that  time,  the  King  for  his 
debt  had  execution  of  the  body,  lands  and 
goods  of  his  debtor,  (2  Inst.  19,)  but  by 
Magna  Charta  it  was  provided,  that  the 
King  should  not  seize  any  land  or  rent  for 
any  debt  as  long  as  the  present  goods  and 
chattels  of  the  debtors  suffice  to  pay  the 
debt,  ancT  the  debtor  himself  is  ready  to 
satisfy  therefor.  In  conformity  with  this 
provision,  a  conditional  writ  was  framed, 
commanding  the  sheriff  to  enquire  of  the 
goods  and  chattels  of  the  debtor,  and  if  they 
were  not  sufficient,  to  extend  the  lands. 
Mr.  Justice  Curtis  quotes  Gilbert  as  saying, 
that  since  the  statute  33  Henry  8,  ch.  39, 
the  practice  has  been  to  issue  the  writ  in 
an  absolute  form  against  lands  and  goods, 
without  requiring  any  previous  inquisition 
as  to  the  goods.  18  How.  U.  S.  R.  277. 
But  Lord  Coke,  in  the  second  Institute, 
gives  the  form  of  the  writ,  which  he  says 
was  the  usual  process  after  the  statute  of 
33  Henry  8,  and  down  to  his  own  day,  and 
it  is  in  the  conditional  form  above  men- 
tioned, requiring  a  previous  inquisition  as 
to  the  goods,  and  providing  for  an  extent 
upon  the  land  in  the  event  only  that  the 
goods  shall  prove  insufficient.  2  Inst.  19. 
And  Lord  Coke,  commenting  upon  this 
writ,  says:  ** Wherefore  it  appeareth, 

137  that  if  *the  goods  and  chattels  of  the 
King's  debtor  be  sufficient,  and  so  can 

be  made  to   appear    to   the   sheriff,  where- 


567 


18  GRATT. 


Virginia  Rbports,  Annotatbd. 


138,  139, 140 


upon  he  may  levy  the  King's  debt,  then 
ought  not  the  sheriff  to  extend  the  lands 
and  tenements  of  the  debtor,  or  his  heirs,  or 
of  any  purchaser  or  terre  tenants"  lb. 
The  mode  of  collecting  the  land  tax  in 
England  was  by  distress.  The  statute  4  W. 
A  M.  ch.  1,  which  established  the  land  tax 
as  it  was  continued  by  annual  acts  down  to 
the  period  of  the  formation  of  the  Federal 
constitution,  provided  that,  for  the  collec- 
tion of  the  tax,  it  should  be  lawful  ^*to  dis- 
train the  person  or  persons  so  refusing  or 
neglecting  to  pay  by  his  or  their  goods  or 
chattels,  or  to  distrain  upon  the  messuages, 
lands,  tenements  and  premises  so  charged, 
and  the  goods  and  chattels  then  and  there 
found,  and  the  distress  so  taken  to  keep 
by  the  space  of  four  days,  at  the  cost  and 
charge  of  the  owner  thereof."  Sect.  12. 
The  section  goes  on  to  provide,  that  if  the 
money  be  not  paid  within  four  da^rs,  the 
distress  so  taken  shall  be  sold  for  the  pay- 
ment of  the  money,  and  the  surplus  paid  to 
the  owner.  Section  twenty-nine  of  the 
same  act  provides,  that  in  case  any  lands 
or  houses  be  unoccupied,  and  no  distress 
can  be  found  on  the  same,  nor  the  person 
of  the  owner  found  in  the  county  where  the 
land  lieth,  by  reason  whereof  the  assess- 
ment on  suc^h  uQoccupied  lands  and  houses 
cannot  be  levied,  the  name  of  the  delin- 
quent, the  sum  assessed,  and  the  place 
where  the  land  lies,  shall  be  certified  to  the 
Court  of  Exchequer,  which  certificate  is 
declared  to  be  a  charge  on  the  person  of  the 
debtor,  and  on  the  lands  and  houses  named 
therein,  and  to  make  the  person  debtor  to 
the  Crown  for  the  sum  assessed,  and  that 
the  Court  of  Exchequer  shall  issue  out  proc- 
ess thereupon  against  the  body,  goods  and 
the  other  lands  of  the  debtor,  until  the  sum 
due  be  fully  levied  and  paid.  The  same 
mode  for  collecting  taxes  by  distress  was 
provided  for  in  the  last  of  the  annual  acts 
imposing  a  land  tax,  passed  38 
138  *George  3,  ch.  5.  Many,  if  not  all, 
of  the  intermediate  acts  between  4 
W.  &  M.  ch.  1,  and  38  George  3,  ch.  5,  are 
omitted,  except  their  titles,  in  the  edition 
of  the  British  statutes  in  the  State  library. 
But  I  have  seen  no  reason  for  believing  that 
any  of  them  provided  for  a  substantially 
different  mode  of  collecting  the  tax.  See  2 
Burn.  Eccl.  t^aw,  title  Land  Tax. 

Mr.  Justice  Curtis,  in  the  case  above 
cited,  refers  to  various  statutes  of  the 
Colonies,  and  of  the  States  before  the 
adoption  of  the  constitution,  for  the  collec- 
tion of  public  dues,  and  in  all  of  them,  as 
far  as  quoted  by  him,  the  process  is  given 
against  the  goods  as  well  as  the  lands  of 
the  debtor,  and  generally  with  a  provision 
that  the  lands  shall  not  be  taken  unless  the 
goods  prove  to  be  insufificient.  In  not  one 
of  them  is  there  any  provision  for  a  for- 
feiture of  the  land,  or  for  a  proceeding  in 
any  form,  against  the  land  alone. 

A  statute  of  Virginia,  said  to  have  been 
passed  in  1785,  has  been  cited  to  us  as  an  in- 
stance in  which  a  State,  before  the  adoption 
of  the  constitution,  declared  lands  to  be  for- 
eited    absolutely    for    the   non-payment  of 


taxes.  This  is  the  only  instance  of  tbe 
sort  that  has  been  cited  to  us.  But  this 
statute  was  really  not  passed  in  1785,  but 
in  1790,  when  this  sort  of  forfeiture  was  for 
the  first  time  introduced  in  Virginia.  2 
Revised  Code  of  1819,  517.  Opinion  of 
Judge  Roane  in  Kinney  v.  Beverley,  2  Hen. 
&  Mun.   518. 

But  suppose  this  statute  had  really  been 
passed  in  1785.  To  make  it  avail  anything^ 
to  the  plaintiffs  in  error,  it  would  be  neces- 
sary to  show  that  forfeiture  of  the  land  for 
non-pa^-ment  of  the  tax  was  one  of  the 
means  then  generally  known  and  employed 
for  the  collection  of  taxes.  An  act  of  a 
single  State,  adopting  a  new  and  excep- 
tional mode  of  proceeding,  could  have  no 
weight  in  the  argument. 

139  *As  I  have  already  intimated,  this 
class  of  forfeitures  has  not  been  em- 
ployed in  Virginia  as  one  of  the  usual 
means  of  enforcing  the  payment  of  taxes, 
but  rather  for  the  purpose  of  establishing^ 
titles  and  settling  vacant  and  abandoned 
lands.  A  reference  to  the  act  of  1790,  and 
others  which  preceded  it,  will  show  what 
were  then  theordinary  methods  of  enforcing 
the  payment  of  taxes,  and  in  what  cases 
and  for  what  reasons  the  system  of  for- 
feiture applied.  The  whole  series  of  these 
laws  may  be  found  in  2  Revised  Code  of 
1819,  508  et  seq. 

The  act  of  1781  provided  that  the  sheriif 
might  distrain  the  lands,  or  slaves,  goods 
or  chattels  which  should  be  found  upon  the 
land,  but  that  the  lands  should  not  be  dis- 
trained ^^where  other  sufficient  effects  can 
be  had  thereon. "  Subsequent  acts  provided 
for  an  immediate  distress  upon  lands,  goods 
and  chattels,  and  that  the  smallest  number 
of  acres  of  land  should  be  sold  which  the 
lowest  bidder  would  pay  the  taxes  on.  An 
act  passed  in  1788,  reciting  that  the  nsnal 
mode  of  selling  land  ^^prcNduced  great  op- 
pression," enacted  that  every  such  sale 
should  be  made  on  the  premises,  and  that 
no  sale  should  be  made  of  any  land  for  the 
payment  of  taxes,  if  other  property  suffi- 
cient belonging  to  the  person  chargeable 
could  be  found  in  the  county.  The  same 
act  provided  for  bu3'ing  in  for  the  State 
any  land  sold  for  taxes  that  should  not 
bring  one-half  its  value,  with  a  right  to 
the  owner  to  redeem  within  two  years; 
and  that  if  it  should  not  be  redeemed  within 
two  years,  it  should  be  sold,  and  the  pro- 
ceeds of  sale,  after  deducting  the  taxes, 
damages  and  expenses,  paid  over  to  tbe 
original  owner  of  the  land. 

These  references  will  show  what  were  the 
ordinary'  methods  of  enforcing  the  payment 
of  taxes  in  use  in  Virginia  about  the  time 
of  the  adoption  of  the  constitution.  And  it 
may  be  worth  mentioning,  that  before  the 
adoption   of   the   constitution   of  tbe 

140  United  States,  the  legislature  of  •Vir- 
ginia had  re-enacted  the   provision  of 

Magna  Charta,  that  *'no  freeman  shall  be 
taken  or  imprisoned,  or  be  deprived  of  his 
freehold,  or  liberties,  or  free  customs,  or  be 
outlawed  or  exiled,  or  any  otherwise  de- 
stroyed, nor  shall  the  commonwealth  pass 
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upon  him  nor  condemn  him,  but  by  the 
lawful  judgment  of  his  peers,  or  by  the 
law  of  the  land."  12  Hen.  St.  at  L/arge, 
186. 

Looking  at  the  spirit  which  animated  all 
this  legislation,  we  cannot  doubt  as  to  what 
would  have  been  thought,  at  that  day,  of  a 
statute  declaring  an  immediate  and  absolute 
forfeiture  of  the  whole  land,  as  a  penalty 
for  non-payment  of  the  tax  within  sixty 
days  after  the  assessment  of  it,  without 
notice  to  the  owner,  by  advertisement  or 
otherwise,  of  the  assessment,  and  without 
any,  even  the  least,  effort  to  collect  it. 

Then  came  the  act  of  December  20,  1790, 
above  referred  to,  which  introduced  the 
principle  of  forfeiture.  The  first  section 
repealed  all  laws  then  in  force  providing 
for  the  sale  of  land  for  taxes  due  thereon. 
The  second  section  directed  the  sherifiF  to 
return  a  list  of  the  lands  where  he  cannot 
find  in  his  county  sufficient  effects  of  the 
owner  to  satisfy  the  tax.  The  third  section 
directs  the  auditor  of  the  State,  when  it 
shall  appear  to  him  from  the  certificate  of 
the  county  courts,  or  from  other  informa- 
tion, that  a  person  chargeable  with  any 
such  tax  resides,  or  has  slaves,  or  personal 
property,  in  some  other  county  than  that  in 
which  the  land  lies,  to  certify  the  amount 
of  the  tax  to  the  sheriff  of  such  other  county, 
who  is  required  to  distrain  therefor  as  for 
other  taxes.  Section  4  directs  that  a  list  of 
these  insolvents,  with  the  amount  due  from 
each,  shall  be  furnished  to  the  collector  of 
taxes  for  the  next  year,  who  shall  distrain 
for  them,  as  for  other  taxes ;  and  that  in 
case  such  taxes  cannot  be  collected  in  the 
succeeding  year,  the  treasurer  of  the  State 
shall  cause  to  be  advertised  the  names  of 
the  delinquents,  with  the  quantity  of 
141  *land  and  its  location,  and  the  amount 
of  tax  due  thereon.  And  then  the  5th 
section  provides  that,  in  case  the  tax  on 
any  tract  of  land  shall  not  be  paid  for  the 
space  of  three  years,  the  right  to  the  same 
shall  be  **lost,  forfeited,  and  vested  in  the 
commonwealth,"  and  be  subject  to  entry 
and  grant  as  waste  and  unappropriated  land. 

It  appears  from  this  recital  of  the  provi- 
sions of  the  act  of  1790,  that  the  forfeiture 
was  not  resorted  to  as  one  of  the  known  and 
accustomed  means  of  collecting  a  tax.  It 
was  resorted  to  as  a  new  proceeding,  when 
other  means  failed — when  no  effects  could 
be  found  in  the  county,  or  in  any  other 
county,  to  satisfy  the  tax ;  and  when,  after 
advertisement,  and  a  delay  of  three  years, 
no  person  would  pay  it.  It  could  hardly 
apply  to  any  case  in  which  the  land  had 
not  been  abandoned  by  the  owner. 

There  is  nothing,  therefore,  in  the  usages 
and  modes  of  proceeding  which  prevailed 
in  England  or  in  this  country  before,  or  at 
the  time  of,  the  adoption  of  the  constitu- 
tion, which  authorizes  me  to  say,  according 
to  the  principles  of  Murray's  lessee  v.  Ho- 
boken  Company,  that  a  peremptory  and  ab- 
solute forfeiture  of  title  at  the  end  of  sixty 
days,  as  contended  for  in  these  cases,  is 
"due  process  of  law"  for  the  collection  of 
taxes  due  to  the  United  States. 


It  does  not  alter  the  case  that  this  statute 
was  enacted  during  a  period  of  civil  war, 
and  was  designed  to  operate  within  a  ter- 
ritory in  which  the  civil  authority  of  the 
United  States  was  for  the  time  subverted. 
Congress  still  claimed  Virginia  as  a  State 
of  the  Union.  That  claim  was  distinctly 
asserted  by  the  act  of  August  5,  1861,  lay- 
ing and  apportioning  the  direct  tax,  and 
quite  as  distinctly  by   the    act   of   June    7, 

1862,  providing  for  the  collection  of  the  tax 
in  the  insurrectionary  districts.  This  last 
act  was  passed  in  order  to  enforce  com- 
pliance, by  the  people  of  those  districts, 
with    a   duty  devolved  upon  all  the  people, 

in  pursuance  of  the   constitution.     It 

142  was    not     competent    *for    Congress, 
while  professing   to  exercise  a  power 

given  by  the  constitution,  to  trample  under 
foot  the  restraints  imposed  upon  it  by  that 
instrument.  For  example.  Congress  could 
not  exercise  the  power  of  taxation,  and  dis- 
regard the  rule  of  apportionment  prescribed 
by  the  constitution,  in  respect  to  the  States 
in  rebellion.  The  power  of  taxation  is  not 
a  war  power,  to  be  employed  for  the  purpose 
of  compelling  the  submission  of  men  in 
arms  against  the  government.  In  short, 
while  the  state  of  war  might  furnish  the 
motive  for  such  legislation,  it  could  not 
supply  the  power  to  enact  it.  As  was  said 
by  Mr.  Justice  Davib,  delivering  the  opin- 
ion of  the  Supreme  Court  in  Bx  parte 
Milligan,  4  Wall.  U.  S.  R.  2,  120:  "The 
constitution  of  the  United  States  is  a  law 
for  rulers  and  people,  equally  in  war  and 
in  peace,  and  covers,  with  the  shield  of  its 
protection,  all  classes  of  men  at  all  times, 
and  under  all  circumstances.  No  doctrine 
involving  more  pernicious  consequences 
was  ever  invented  by  the  wit  of  man  than 
that  any  of  its  provisions  can  be  suspended 
during  any  of  the  great  exigencies  of  gov- 
ernment. Such  a  doctrine  leads  directly  to 
anarchy  or  despotism;  but  the  theory  of 
necessity  on  which  it  rests  is  false,  for  the 
government,  within  the  constitution,  has 
all  the  powers  granted  to  it  which  are  nec- 
essary to  preserve  its  existence." 

This  forfeiture  cannot  be  sustained  as  a 
forfeiture  for  crime,  like  the  forfeitures 
which  take  place  under  the  revenue  and 
navigation  laws,  or  under  the  act  of  August 
6,  1861.  In  such  cases,  the  thing  forfeited 
is  the  instrument  by  which  the  offence  was 
committed,  or  was  the  fruit  of  the  offence, 
and  is  treated  as  being  itself,  in  some  sort, 
the  offender.  But  the  land  of  a  delinquent 
tax-payer  cannot  be  brought  within  the 
principle  of  this  class  of  cases ;  it  is  neither 
the  instrument  nor  the  fruit  of  any  offence. 
Nor  can  we  suppose  that  Congress  intended 
to  make  it  a  criminal,  or  even  a  quasi 
criminal    offence,  for    a  man    not   to 

143  *pay    his    taxes,    especially    without 
notice  of  the  amount  of  them. 

Nor  can  we  suppose  that  Congress  de- 
signed this  forfeiture  as  a  means  of  con- 
fiscating the  property  of  persons  in  rebellion 
against  the  government.  The  acts  of  Au- 
gust 6,  1861,    July   17,    1862,  and  March  13, 

1863,  make  provision  for  the  confiscation  of 
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property  iu  certain  specified  cases  arising- 
out  of  the  rebellion,  and  embracing*  a  large 
number  of  acts.  We  must  suppose  that 
these  acts  embrace  all  the  cases  in  which 
Congress  thought  it  proper  to  provide  for 
this,  extraordinary  and  exceptional  mode 
of  punishment.  We  are  not  at  liberty  to 
say  that  Congress  designed,  by  the  act  of 
June  7,  1862,  to  establish  another  system  of 
confiscation  covertly,  under  the  disguise 
of  a  system  for  the  collection  of*  taxes,  and 
especially  one  that  would  embrace  those 
that  were  innocent  of  participation,  in  the 
rebellion  as  well  as  those  who  were  guilty, 
and  one  that  would  forfeit  the  land  in  fee 
simple,  when,  by  the  avowed  system  of 
confiscation  established  by  the  act  of  July 
17,  1862,  it  could  only  be  forfeited  for  the 
life  of  the  offender.     12  Stat,  at  Large,  627. 

Moreover,  if  we  regard  this  forfeiture  as 
designed  for  the  punishment  of  persons  in 
rebellion  against  the  United  States,  the 
provision  is  liable  to  a  still  graver  objection. 

In  that  view  of  the  act,  it  declares,  in 
effect,  that  the  non-payment  of  the  tax 
within  sixty  days  is  sufficient  evidence  of 
participation  in  the  rebellion,  and  is  a  leg- 
islative conviction  and  punishment,  with- 
out trial,  of  all  who  fail  to  pay.  This  is  a 
violation  of  that  provision  of  the  constitu- 
tion which  inhibits  Congress  from  passing 
a  bill  of  attainder.  According  to  the  deci- 
sion of  the  Supreme  Court  in  Cummings  v. 
State  of  Missouri,  4  Wall.  U.  8.  R.  277, 
that  provision  applies  to  every  act  of  Con- 
gress which  assumes  guilt  and  inflicts  pun- 
ishment without  judicial  trial,  whatever  be 
the  character  or  degree  of  the  punish- 
144  ment  *inflicted.  It  matters  not  that 
the  person  is  not  reached.  The  dep- 
rivation of  property  is  equally  a  punish- 
ment. It  matters  not  that  it  is  not  called  a 
punishment,  but  only  purports  to  be  a 
stringent  measure  for  the  collection  of 
taxes.  If  it  is,  as  I  am  now  supposing,  a 
legislative  deprivation  of  property  for  par- 
ticipation in  the  rebellion.  Congress  could 
no  more  inflict  it  under  the  disguise  of  a  sys- 
tem for  the  collection  of  taxes  than  it  could 
inflict  it  for  the  avowed  purpose  of  pun- 
ishment. As  was  said  by  Mr.  Justice  Field, 
delivering  the  opinion  of  the  Supreme  Court 
in  Cummings  v.  The  State  of  Missouri : 
**The  purpose  of  the  law-maker,  in  the  case 
supposed,  would  be  openly  avowed ;  in  the 
case  existing  [upon  the  view  I  am  now 
considering]  it  is  only  disguised.  The  legal 
result  must  be  the  same,  for  what  cannot 
be  done  directly,  cannot  be  done  indirectly. 
The  constitution  deals  with  substance,  not 
shadows.  Its  inhibitions  are  levelled  at  the 
thing,  not  the  name.  It  intended  that  the 
rights  of  the  citizen  should  be  secure 
against  deprivation  by  legislative  enact- 
ment, under  any  form,  however  disguised. 
If  the  inhibition  can  be  evaded  by  the  form 
of  the  enactment,  its  insertion  in  the  fun- 
damental law  was  a  vain  and  futile  provi- 
sion.*' 

For  these  reasons,  I  am  constrained  to 
think  that  it  was  not  within  the  constitu- 
tional   power   of   Congress   to  declare  that. 


upon  non-payment  of  the  tax  within  sixtj 
days,  the  land  charged  with  the  tax  should 
be  absolutely  forfeited  to  the  United  States. 
It  follows,  that  if,  on  the  true  construction 
of  the  act  of  June  7,  1862,  it  provides  for 
such  a  forfeiture,  the  plaintiffs  in  error 
could  acquire  no  title  by  their  purchasies. 
The  forfeiture  did  not  vest  the  title  to  the 
lands  in  the  United  States,  and  the  com- 
missioners could  not  pass  a  title  to  them  as 
the  property  of  the  United  States. 

As  I  have  already  stated,    however, 

145  I  do  not  think  that  *we  are  compelled 
to  place   that   construction   upon   the 

act  of  Congress.  The  forfeiture  seems  to 
have  been  provided  for  as  a  means  of  en- 
abling the  United  States  to  make  a  sale  of 
the  land.  Whether  it  was  appropriate  for 
that  purpose,  or  upon  what  particular  the- 
ory, or  with  what  particular  view,  the  pro- 
vision was  made,  is  wholly  unimportant,  if 
I  am  right  in  holding  that  it  was  not  de- 
signed, by  its  own  mere  force,  to  divest 
the  title  out  of  the  owner  and  to  vest  it  in 
the  United  States. 

It  remains  to  enquire  into  the  regularity 
of  the  proceedings  under  which  the  plain- 
tiffs in  error  claim  title. 

The  act  of  February  6,  1863,  provides, 
that  the  certificate  of  sale  *' shall  be  re- 
ceived in  all  courts  and  places  as  prima 
facie  evidence  of  the  regularity  and  valid- 
ity of  the  sale  and  of  the  title  of  the  pur- 
chaser in  purchasing  under  the  same." 
And  the  last  provision  of  that  act  declares, 
that  the  certificate  of  the  commissioners 
shall  only  be  affected  as  evidence  of  the 
regularity  and  validity  of  the  sale  by  estab- 
lishing: 1.  That  the  property  was  not  sub- 
ject to  taxes;  or,  2.  That  the  taxes  had 
been  paid  previous  to  sale ;  or,  3.  That  the 
property  had  been  redeemed  according  to 
the  provisions  of  that  act. 

The  first  objection  taken  to  the  sale  is, 
that  the  whole  land  was  sold ;  when  it  ap- 
pears from  the  facts  that  the  land  might  have 
been  divided  without  prejudice  to  it,  and  a 
part  of  it  sold  for  enough  to  pay  the  sum 
due  to  the  United  States.  It  was  contended 
by  the  counsel  for  the  defendants  in  error, 
that  the  commissioners  had  no  authority, 
upon  a  proper  construction  of  the  act,  to 
sell  the  whole  land  when  the  money  charged 
upon  it  might  have  been  made  by  the  sale 
of  only  a  part  of  it.  He  contended  further, 
that  the  certificate  of  sale  was  not  intended, 
in  an3'  case,  to  preclude  enquiry  into  the 
authority  of  the  commissioners  to  make  a 
sale,  but  that  it  was  intended  only  to  pre- 
clude enquiry  (except  on   the  grounds 

146  specified)  in  *respect  to  the  regularity 
of  the  proceedings  of  the  commis- 
sioners, in  cases  where  they  had  authority 
to  sell.  On  the  other  side  it  is  contended, 
that  the  act  contemplates  that  the  whole 
land  charged  with  tax  shall  be  sold,  in  every 
case,  and  that  it  does  not  allow  any  im- 
peachment of  the  certificate,  on  the  score 
either  of  irregularity  or  want  of  authority, 
except  on  the  grounds  specified.  I  do  not 
think  it  necessary  to  decide  these  questions. 
I  will  assume,  for  the  present  purpose,  that 
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the  view  taken  by  the  counsel  for  the  plain- 
tiffs in  error,  on  these  points,  is  the  correct 
one.  The  substance  of  it  is,  that  the  act 
requires  that  in  all  cases  the  whole  land 
shall  be  sold,  whatever  its  value,  and  what- 
ever the  amount  of  the  tax,  even  thoug'h  an 
inconsiderable  part  of  it  would  suffice  to  pay 
the  tax,  and  that,  after  a  sale  has  been 
made,  there  shall  be  no  enquiry  to  ascer- 
tain whether  the  tax  might  not  have  been 
paid  by  the  sale  of  part  of  the  land. 

Now  the  authority  of  Congress  to  make  a 
sale  at  all  results  from  the  power  to  lay  and 
collect  taxes,  and  the  power  to  pass  all  laws 
which  shall  be  necessary  and  proper  to 
carry  that  power  into  execution.  How  can 
it  be  said  that  a  sale  of  the  whole  land,  in 
every  case  whatever,  is  **  necessary  and 
proper"  as  a  means  of  collecting  the  tax 
due  upon  it?  According  to  the  decision  of 
the  Supreme  Court  in  McCuUoch  v.  State 
of  Maryland,  4  Wheat.  U.  S.  R.  316,  when 
any  measure,  in  its  nature,  is  appropriate 
as  a  nieans  of  carrying  into  execution  a 
power  expressly  granted  by  the  constitu- 
tion. Congress  is  the  sole  judge  of  the 
necessity  of  adopting  that  means  in  the 
particular  case ;  that  is  a  question  of  legis- 
lative discretion,  not  of  judicial  cognizance. 
But  in  every  case  it  must  appear  that  the 
measure  adopted,  in  its  nature,  is  appro- 
priate as  a  means  of  carrying  the  granted 
power  into  execution. 

How  can  it  be  said  that  a  sale  of  the 
whole  land,  in  every  case  whatever,  is  ap- 
propriate as  a  means  of  collecting 
*the  tax  upon  it?  Can  the  sale  of  five 
hundred  acres  of  land  be  appropriate 
as  a  means  of  collecting  a  tax,  which  might 
be  collected  by  the  sale  of  one  acre?  Con- 
gress might  just  as  well  direct  that  the 
whole  of  the  defendants*  estate  should  be 
sold  under  every  execution,  without  refer- 
ence to  the  value  of  the  estate  or  to  the 
amount  due  on  the  execution. 

To  avoid  a  misapprehension  of  my  mean- 
ing it  is  proper  to  add,  that  I  am  not  now 
questioning  the  power  of  Congress  to  declare 
that  the  certificate  of  sale  shall,  as  between 
the  owner  and  the  purchaser,  be  conclusive 
as  to  the  necessity  or  propriety  of  selling 
the  quantity  of  land  actually  sold  in  the 
particular  case,  where  a  discretion  is  given 
to  the  commissioners  to  sell  the  whole  land, 
if  part  of  it  cannot  be  sold,  without  injury 
to  the  residue,  or  in  any  like  case.  I  am 
only  questioning  the  power  of  Congress  to 
declare  that,  in  every  case,  the  whole  land 
shall  be  sold. 

Another  objection  to  the  sale,  insisted  on 
by  the  counsel  for  the  defendants  in  error 
is,  that  before  the  sdle  of  the  land,  though 
after  the  expiration  of  the  sixty  days,  the 
amount  of  the  tax,  penalty  and  costs  was 
tendered  to  the  commissioners,  who  refused 
to  receive  it ;  that  this  was  equivalent,  in 
legal  effect,  to  the  actual  payment  of  the 
money;  and  that,  as  the  only  authority  to 
make  a  sale  at  all  was  to  raise  the  money 
due,  the  payment,  or  the  tender  and  refusal 
of  the  money,  before  the  sale,  put  an  end 
to  the  authority.     The  answer  made  to  this 
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is,  that  by  the  provisions  of  the  act,  no 
payment  of  the  money,  after  the  expiration 
of  the  sixty  days,  could  prevent  a  sale,  ex- 
cept only  a  payment  of  it  by  the  owner  in 
person ;  and  that  Congress  had  a  right  to 
require  payment  from  the  owner  in  person 
because  the  land  was,  by  the  forfeiture, 
already  the  property  of  the  United  States. 
The  counsel  for    the   defendants  in 

148  error    insists,    that    the  *act   of  Feb- 
ruary   6,    1863,    does   not  require  that 

payment,  after  the  expiration  of  the  sixty 
days  and  before  the  sale,  shall,  in  order  to 
prevent  a  sale,  be  made  by  the  owner  in 
person,  and  that  the  provision  as  to  the 
owner  appearing  in  person  and  paying  the 
money  has  reference  only  to  the  authority 
of  the  commissioners  to  bid  in  the  land  for 
the  United  States. 

I  do  not  concur  in  this  view.  I  think  the 
plain  meaning  of  the  act  is,  that  if  the 
owner  will  appear  in  person  and  pay 
the  money,  the  land  shall  not  be  sold. 
Why  receive  the  money  if  the  land  is  to 
be  sold  notwithstanding?  And  what  owner 
would  pay  the  monev  if  it  would  not  save 
his  land  from  sale?  Then  does  not  the  pro- 
vision that  the  owner,  by  appearing  in 
person  and  paying  the  money  may  prevent 
the  sale,  imply  that  a  sale  cannot  be  pre- 
vented by  the  payment  of  the  money  by 
any  other  person?  I  think  it  does.  Bx- 
pressio  unius,  exclusio  alterius. 

But  I  think  the  objection  to  the  sale  is 
well  founded.  In  the  view  of  the  act  of 
Congress  which  I  have  endeavored  to  estab- 
lish, it  only  authorizes,  or  could  authorize, 
a  sale  to  be  made  for  the  purpose  of  raising 
the  money  due.  If  the  money  is  paid,  no 
matter  by  whom,  before  a  sale  is  made,  the 
reason  for  the  making  a  sale  ceases,  and 
the  authority  to  make  it  ceases  also.  If 
the  money,  instead  of  being  actually  paid, 
is  tendered  to  the  commissioners,  and  they 
refuse  to  receive  it  because  not  tendered  by 
the  owner  in  person,  the  legal  effect  is  the 
same  as  if  it  had  been  paid.  Their  refusal 
to  receive  the  money,  which  they  ought  to 
have  received,  cannot  give  them  an  au- 
thority to  sell  which  they  would  not  have 
had  if  they  had  done  their  duty  by  receiving 
it.  There  was,  in  these  cases,  an  offer  to 
pay  the  money  by  persons  who  appeared 
before  the  commissioners  for  the  purpose, 
and  were  prepared  to  do  it,  though  there  was 
no  actual  production  and  tender  of  the 

149  *money^.  But  actual  production  and 
tender  of  the  money  were  not  neces- 
sary, when  the  commissioners  declared  to 
the  parties  who  offered  to  pay  that  they 
would  ngt  receive  it.  Vide  Bacon  Abr. 
Tender,  F.  Congress  might  require  pay- 
ment by  the  owner  in  person  as  a  condition 
of  redemption  after  sale.  It  might,  in  the 
act  directing  the  sale,  allow  redemption  on 
such  terms  as  it  might  prescribe,  or  it 
might  refuse  to  allow  it  at  all.  But  the 
case  is  otherwise  when  the  payment  is 
offered  before  sale. 

The  result  is,  that  the   plaintiffs  in  error 
acquired  no  title  by  their  purchases. 
The  application  is  each   of  these  cases  to 
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remove  it  into  the  B^ederal  Court,  in  pur- 
suance of  the  act  of  March  3,  1863,  was 
properly  overruled,  as  the  act  does  not  em- 
brace such  cases. 

I  think  the  judgment  of  the  District  Court 
in  each  of  these  cases  should  be  affirmed. 

MONCUREi,  P.,  concurred  in  the  opinion 
of  Jo3'nes,  J. 

Judgment  affirmed. 
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*Scott's  Ex'ix  V.  Scott. 
January  Term.  1808.  Richmond. 


Ufe  Bstste— CMiveyance  to  RaoMladeniMa— Cue  «t 

B«r.— E  owns  an  estate  for  her  life  in  property, 
botb  real  and  personal  iQcludins-  slaves;  and  S 
owns  the  remainder  in  fee  therein:  and  E  and  her 
trustee  enter  into  a  contract  called  by  the  parties 
a  lease,  by  which  they  convey  to  S  the  life  estate 
of  E  in  the  whole  of  the  property,  and  S.  in  consid- 
eration thereof,  undertakes  to  pay  £  annaally 
for  her  life  seven  hundred  dollars  as  rent,  and  to 
pay  all  taxes  and  leffal  charges  on  the  estate:  and 
the  usual  remedies  for  the  recovery  of  these  an- 
nual sums  were  reserved.  S  was  put  into  pos- 
se&Mion  of  the  property,  and  held  and  treated  it 
as  his  own.    Held: 

I.  S*me—Smm0—Surrendur— Merger*— Though  the 
instrument  was  called  a  lease,  and  the  sums  re- 
served was  called  a  rent,  the  contract  was  a  sur- 
render, and  the  life  estate  of  E  was  merged  in 
the  estate  of  S. 
9.  SsoM— Sane— UoMaled  Contract— Effect  u  to 
Land.— The  instrument  not  beinr  under  seal,  it 
was  not  as  to  the  land,  an  express  surrender: 
but  it  was  a  contract  for  a  surrender,  which 
was  carried  out  by  the  parties,  by  the  de- 
livery of  possession  and  the  payment  of  money 
under  it:  and  it,  therefore,  has  all  the  leffal 
effect  of  an  express  surrender  by  deed.  As  to 
the  personal  property,  no  deed  was  necessary. 
a.  Same— 5wne— Emancipation  of  Slaves— Effect— 
The  slaves  having  been  emancipated  by  the  proc- 
lamation of  the  President  of  the  United  SUtes, 
this  does  not  entitle  S  to  any  abatement  from 
the  amount  of  the  annual  payments  which  he 
contracted  to  make. 

In  June,  1865,  Eliza  D.  Scott  filed  her  bill 
in  the  County  court  of  Stafford  county, 
which     was     afterwards     removed    to    the 

Circuit  court  of  the  county.  In  it  she 
151      *stated — That   some   time  previous  to 

the  year  1849,  Richard  M.  Scott,  of 
Bush  Hill,  Stafford  county,  Va.,  by  a  will 
made  by  him,  devised  and  bequeathed  his 
St.  Marysville  estate,  in  said  county,  being* 
a  large  landed  property,  twenty-five  or  more 
neg-roes,  and  a  large  amount  of  other  per- 
sonal property,  in  trust  to  William  H.  Fitz- 
hugh  and  Edwin  C.  Fitzhugh,  for  the 
benefit  of  Richard  M.  Scott,  Jr.,  during  his 
life,  and  after  his  death,  the  profits  of  said 
property  was  to  be  paid  to  the  plaintiff  for 
her  life;  the  whole  of  said  estate  to  be  sub- 
ject by  way  of  rent  to  the  annual  payment 
of  $200  o.n  the  1st  of  January^  of  each  year, 

♦See  principal  case  cited  in  McDodriU  v.  Pardee, 
etc..  CJo.,  40  W.  Va.  581,  21  S.  E.  Rep.  884. 


to  his  heirs.  That  this  will  was  admitted 
to  record  in  the  court  of  the  county  of  Staf- 
ford, previous  to  the  year  1849;  and  that 
previous  to  that  year  Richard  M.  Scott,  Jr. 
1st,  the  first  beneficiary  under  the  will, 
died;  and  by  the  will  the  profits  of  the 
estate  were  then  to  be  paid  to  the  plaintiff. 
That  William  H.  Fitzhugh  alone  qualified 
as  trustee  under  the  will.  That  in  August, 
1850,  Fitzhugh  and  the  plaintiff  executed  a 
lease  to  Richard  M.  Scott,  Jr.  2d,  of  the 
said  property,  for  and  during^  the  life  of  the 
plaintiff;  which  lease  was  signed  by  them, 
and  by  the  said  R.  M.  Scott,  Jr.  2,  as 
lessee,  and  was  under  seal  dated  about 
August  JOth,  1850,  and  recorded  in  the 
clerk's  office  of  Stafford  county:  by  the 
terms  of  which  lease  the  lessors  agreed  that 
the  lessee  should  have  possession  of  said 
property  and  the  profits  thereof  from  the 
1st  of  January,  1850,  and  should  hold  the 
same  during  the  life  of  the  plaintiff;  and 
the  lessee  covenanted  and  agreed  to  pay  to 
the  lessors  the  sum  of  $900  per  annum,  as 
rent  of  the  said  premises  and  property,  on 
the  1st  of  January,  1851,  and  each  succeed- 
ing January,  during  the  life  of  the  plain- 
tiff; and  to  pay  all  taxes  and  lega.1  charges 
against  the  said  estate;  subject  to  the 
deduction  of  $200  per  annum,  the  rent 
charge  upon  the  estate.  That  the  lessee 
thereupon  took  possession  of  the  said 
152  property;  and  he  and  his  •represen- 
tatives have  held  it  ever  since.  She 
charged  that  no  rent  had  been  paid  since 
the  1st  of  January,  1861,  and  that  the  rent 
for  the  years  1861,-'62,-*63  and  '64  were  then 
due;  that  Wm.  M.  Fitzhugh  was  dead; 
that  the  records  of  Stafford  county  court 
were  destroyed ;  that  Richard  M.  Scott,  Jr. 
2d,  was  dead,  and  Virginia  Scott  was  his 
executrix;  and  making  her  a  party,  the 
plaintiff  asked  for  a  decree  against  her  for 
the  amount  then  due,  with  interest,  and  for 
any  sums  that  might  thereafter  become  due 
on  said  lease ;  and  for  general  relief. 

Virginia  Scott  answered  the  bill.  She 
admitted  the  facts  of  the  will  and  the  lease 
as  stated  in  the  bill ;  except  that  she  said 
the  will  was  not  lost,  but  was  recorded  in 
Fairfax  county;  and  that  the  lease,  of 
which  she  exhibited  what  she  said  was  a 
copy  of  the  original  in  her  possession,  was 
not  under  seal.  She  admitted  the  rent  due 
in  1861  and  subsequently  had  not  been 
paid;  and  alleges  that  in  the  years  1861 
and  1862  the  slaves,  which  constituted  the 
most  remunerative  portion  of  the  estate, 
left  her,  and  on  the  1st  of  January,  1863* 
they  became  free  under  the  proclamation  of 
the  President  of  the  United  States.  She 
insists,  therefore  that  there  should  be  an 
apportionment  of  the  rent. 

The  lease  is  signed  by  Fitzhugh  and 
Richard  M.  Scott,  Jr.  2d,  and  after  reciting 
the  will  of  Richard  M.  Scott,  Sr.,  as  stated 
in  the  bill,  proceeds:  and  whereas  the  said 
Richard  M.  Scott,  (Jr.  2d,)  who  at  the  death 
of  the  said  Elizabeth  B.  Scott  will  be  en- 
titled in  reversion,  and  the  said  Wm.  H. 
Fitzhugh,  trustee  as  aforesaid,  have  agreed 
that  it  will  promote  the  interest  of  the  said 


572 


18  GRATT. 


ScdTT's  Ex'ix  V.  Scott. 


168,  164,  166 


Richard  M.  Scott,  and  render  secure  and 
certaiA  the  interest  of  Elizabeth  D.  Scott, 
that  the  said  Richard  M.  Scott  should  obtain 
possession  of  the  estate,  both  real  and  per- 
sonal :  Now  this  agreement  witnesseth  that 
the  said  Wm.  H.  Fitzhugh  has  contracted 
Tvith,  and  doth  hereby  lease  the  estate 

153  ^aforesaid,    consisting  of   the   landed 
estate,    including  two   fisheries,    and 

the  following  slaves,  (naming  them,)  in 
number  twenty-five,  and  all  other  property 
of  every  description  belonging  to  said 
estate,  for  and  during  the  natural  life  of 
the  said  Elizabeth  D.  Scott,  to  the  said 
Richard  M.  Scott ;  the  property  to  be  deliv- 
ered on  the  1st  of  January,  1851.  And  the 
said  Richard  M.  Scott  does  hereby  contract 
to  pay,  &c. ,  as  stated  in  the  bill.  The  said 
Wm.  H.  Fitzhugh,  trustee,  to  be  entitled  to 
the  usual  remedies  for  the  recovery  of  the 
rent  in  case  the  tenant  shall  at  any  time  be 
in  default.  In  testimony  whereof,  the  par- 
ties to  these  presents  have  hereunto  sub- 
scribed their  names  on  the  day  and  year  in 
these  articles  written. 

The  only  witness  examined  as  to  the 
value  of  the  estate  was  a  son  of  the  plaintiff, 
who  seems  to  have  acted  as  her  agent  before 
the  lease  to  Scott.  He  states  there  were 
seven  hundred  and  fifty  acres  of  land. 
That  the  use  of  the  estate  was  worth  from 
12500  to  $2700  per  annum.  That  he  had 
been  offered  $500  for  the  farm  and  $1200  for 
the  fisheries,  provided  he  could  get  Fitz- 
hugh removed  from  the  trusteeship,  for  five 
years ;  and  that  the  slaves  were  worth  about 
$1000  per  annum. 

The  deposition  of  the  plaintiff  was  taken, 
and  was  not  excepted  to.  She  says  that  she 
had  been  informed,  but  does  not  kiiow  of 
her  own  knowledge,  that  the  defendant  had 
sold  some  of  the  slaves ;  and  she  filed  with 
her  bill  a  copy  of  a  letter  from  Scott  to  her- 
self, written  in  1852,  in  which  he  says :  In 
reply  to  your  interrogatory,  as  to  whether 
I/izzie  is  well  and  living,  and  what  I  will 
take  for  her,  I  have  only  to  say  that  none 
of  my  servants  are  for  sale. 

The  cause  came  on  to  be  heard  on  the  I5th 
day  of  June,  1866,  when  the  court  held  that 
the  contract  between  Fitzhugh  and  Rich- 
ard M.  Scott  was  an  executed  contract ;  and 
that  there  should  be  no  abatement  or 

154  apportionment  of  the^^annual  amount 
payable  to  the  plaintiff  by  the  terms 

of  said  contract ;  and  made  a  decree  in  her 
favor  for  $3500,  with  interest  from  the 
dates  when  the  annual  sums  became  due 
until  paid ;  and  her  costs.  This  decree  in- 
cluded the  amount  payable  on  the  1st  Jan- 
uanr,  1866. 

from  this  decree  the  executrix  of  Richard 
M.  Scott,  Jr.  2d,  obtained  an  appeal  to  the 
District  Court  of  Appeals  at  Fredericksburg ; 
where  it  was  affirmed ;  and  from  that  de- 
cree there  was  an  appeal  to  this  court. 

Beach,  for  the  appellant. 

The  only  question  in  this  case  is,  whether 
there  should  be  an  abatement  of  the  rent. 
This  is  a  demise  of  real  and  personal  estate. 
Where    such    is   the  case,    and   there  is  an 


eviction  of  the  personalty,  then  there  shall 
be  an  abatement  of  the  rent.  This  was  so 
decided  in  Newton  v.  Wilson;  3  Hen.  A 
Mun.  470.  This  case  is  referred  to  in  1 
Tuck.  Com.  Book  2,  ch.  3.  Then  was  there 
an  eviction  of  the  personalty?  I  insist  that 
there  was  in  this  case  a  technical  eviction ; 
but  if  not  a  technical  eviction,  there  was 
what  is  equivalent  to  it. 

In  the  case  of  a  slave  there  may  be  an 
eviction  in  two  modes:  1st.  If  he  is  re- 
covered by  a  third  person  by  a  better  title. 
2d.  If  he  recovers  his  freedom,  the  effect 
must  be  the  same.  The  essence  of  the 
eviction  consists  in  the  loss  of  the  right  to 
the  service  of  the  slave.  There  can  be  no 
difference  in  its  effect,  whether  the  slave 
recovers  his  freedom  by  action  of  law,  or 
being  entitled  to  his  freedom  he  gets  it 
without  suit.  When  a  state  of  facts  occur, 
which  by  recognized  principles  of  law, 
gives  him  freedom,  this  is  a  technical 
eviction. 

But  let  us  suppose  that  this  is  not  a 
technical  eviction.  The  foundation  of  the 
doctrine  of  apportionment  is  the  failure  of 
consideration.  If  A  demise  B  ten 
155  acres  of  *land,  and  B  is  evicted  of  five 
acres  by  better  title,  he  is  entitled  to 
an  abatement  of  rent,  for  the  failure  of  the 
consideration  in  which  the  rent  was  con- 
tracted to  be  given.  And  in  the  case  of 
slaves,  whenever  the  lessee  loses  the  slave 
without  wrong  on  his  part,  he  is  entitled 
to  an  abatement.  The  slave  may  die  or  run 
away.  In  the  first  case,  the  hire  ceases  on 
his  death ;  if  he  runs  away,  the  lessee  still 
has  the  right  to  his  services.  In  the  case 
of  real  estate  there  is  no  apportionment, 
because  the  lessee  has  the  consideration  for 
which  he  was  to  pay.  But  a  court  of  equity 
will  apportion  the  rent  even  when  a  court 
of  law  will  not.  Mason  v.  Moyera,  2  Rob. 
R.  606;  1  Tuck.  Com.  Book  2,  ch.  3.  In 
this  case  it  is  declared  in  the  lease,  that  it 
is  an  arrangement  for  the  benefit  of  both. 
In  equity,  therefore,  the  loss  ought  to  be 
divided. 

But  the  lease  from  Fitzhugh  is  not  in  law 
a  lease  for  life.  To  create  a  term  for  more 
than  five  years,  the  lease  must  be  by  deed ; 
and  this  is  not  a  deed.  At  most,  it  could 
only  avail  as  a  lease  for  five  years ;  and  the 
holding  over  afterwards  by  the  lessee  and 
his  representative,  was  a  holding  from  year 
to  year  only — on  the  terms  of  the  lease,  to 
be  sure,  but  only  so  far  as  these  terms  were 
applicable;  and  since  the  holding  over  was 
of  only  a  part  of  the  demised  property,  the 
rent  should  have  been  apportioned  accord- 
ingly. 

But  it  will  be  said  that  this  was  a  sale  of 
the  property.  The  document  does  not  pur- 
port to  be  a  sale.  It  is  a  formal  lease. 
And  the  parties  would  have  defeated  the 
object  of  the  leas^  if  they  had  intended  a 
sale.  They  designed  to  secure  to  Mrs.  Scott 
her  annual  rent ;  and  yet,  if  it  was  a  sale, 
this  object  is  defeated ;  her  right  of  distress 
would  have  been  gone;  and  Scott  might 
have  sold  the  property  without  leaving  her 
any  lien  upon  the  land.    To  treat  this  as  a 
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sale  is  to   go  in  the  face  of  the  document, 
and  defeat    the   object    the  parties  had    in 

view. 
156  *The  proclamation  of  the  President 

operated  to  the  extent  of  the  occupa- 
tion of  the  United  States;  and  as  it  occu- 
pied the  whole,  it  operated  upon  and  over 
the  whole. 

Lawrence  B.  Taylor,  for  the  appellee. 

It  is  said  by  the  counsel,  that  the  contract 
under  which  these  parties  claim  is  a  lease, 
and  that  the  lessee  having  lost  the  slaves 
by  Lincoln's  proclamation,  she  is  entitled 
to  an  abatement  of  the  rent. 

First. — If  it  is  a  lease,  the  lessee  is  not 
entitled  to  an  abatement  of  the  rent.  I 
have  not  been  able  to  find  any  case  which 
goes  beyond  this  point:  That  the  lessee 
fails  to  enjoy  the  property  by  the  act  of  the 
lessor,  or  by  better  title  in  another,  or  by 
any  act  for  which  the  lessor  is  responsible. 
And  if  for  defect  of  title,  the  defect  must 
have  existed  at  the  time  of  the  lease.  The 
case  of  Newton  v.  Wilson,  3  Hen.  &  Mun. 
470,  cited  by  the  counsel  on  the  other  side, 
was  the  lease  of  a  mill  and  the  miller;  and 
the  lessor  had  previously  manumitted  the 
miller.  In  the  other  case  cited,  of  Mason 
V.  Moyers,  2  Rob.  R.  606,  there  was  a  lease 
for  three  years,  with  condition  if  the  land 
was  sold,  the  lessee  should  give  possession. 
He  was  entitled  to  sow  his  fall  crop ;  and 
when  about  to  sow  it  he  was  deterred  by  a 
threat  of  the  purchasers,  of  whom  the  lessor 
was  one,  that  they  would  claim  it.  Having 
been  distrained  for  his  rent,  he  went  into 
equity  for  relief;  and  that  court  gave  the 
relief  on  the  ground  of  this  action  of  the 
lessor.  If  the  slaves  had  been  sick,  or  had 
ran  away,  the  lessee  would  not  have  been 
entitled  to  any  abatement;  and  even  if 
they  had  died,  this  law  is  the  same.  The 
only  case  in  which  it  has  been  held  other- 
wise is  a  decision  of  Chancellor  Creed 
Taylor;  but  all  the  cases  in  the  late  slave 
States  are  opposed  to  him.  Harrison  v. 
Murrell,  S  Monr.  R.  359.  He  referred 
157  also  to  1  Tuck.  Com.  book  *2,  ch.  3, 
pp.  30,  31,  32;  Ross  v.  Overton,  3 
Call  268.  But,  in  fact,  there  is  no  evidence 
that  the  slaves  were  lost  by  the  President's 
proclamation.  The  answer  states  they  were 
lost  by  their  running  away  in  1861  and 
1862. 

Second. — This  was  an  assignment  or  sale 
of  the  property,  and  not  a  lease.  The  dis- 
tinction between  an  assignment  and  a  lease 
is  clearly  stated  by  Archbold,  Land  &  Ten. 
p.  2,  55  Law  Libr.  32.  When  the  whole 
interest  passes,  it  is  an  assignment.  Pal- 
mer V.  Edwards,  1  Doug.  R.  187,  note; 
Pluck  V.  Digges,  5  Bli^h.  N.  S.  31.  By  a 
lease  the  lessor  grants  less  than  his  own. 
Archbold  Land  &  Ten.  59,  55  Law  Libr. 
Then  what  is  this  contract?  The  devise 
was  to  the  trustee  to  pay  over  the  rents  and 
profits  to  Eliza  D.  Scott  for  her  life ;  the 
reversion  was  in  Richard  M.  Scott,  Jr.  2. 
The  property  consisted  of  several  hundred 
acres  of  land,  twenty-five  slaves,  two  fish- 
eries, and  a  large  amount  of  personal  prop- 


erty. The  fisheries  were  worth  at  least  five 
hundred  dollars  a  year,  and  the  land  and 
negroes  fifteen  hundred  dollars  a  year. 
Mrs.  Scott,  an  old  lady,  wanted  a  certainty; 
and  this  contract  was  made  for  the  benefit 
of  both  parties.  Richard  M.  Scott  went 
into  possession  of  the  property  under  that 
contract,  used  and  enjoyed  it  during  his 
life,  and  his  widow  has  done  so  since  his 
death;  and  they  paid  the  rents  until  1860. 
The  case  of  Michie  v.  Lawrence's  ex'or, 
&c.,  5  Rand.  571,  sustains  this  view  of  the 
contract.  Judge  Green  said  in  that  case, 
that  if  it  was  a  sale,  then  Michie  coold 
have  sold.  And  there  can  be  no  question  in 
this  case  but  Richard  M.  Scott  could  have 
sold. 

JOYNES,  J.  It  has  been  contended  for 
the  appellant,  that  the  contract  out  of  which 
this  suit  arose  is  to  be  regarded  as  a  lease 
of  the  land,  slaves  and  other  personal  prop- 
erty therein  mentioned,  for  an  annual  rent; 
and  that  as  the  right  to  the  services 
158  of  the  slaves  has  been  lost  by  *their 
emancipation,  the  appellant  is  enti- 
tled to  an  apportionment  of  the  rent,  upon 
the  principles  of  the  case  of  Newton  v. 
Wilson,  3  Hen.  &  Munf.  470.  For  the  ap- 
pellee it  has  been  contended,  that  the 
appellant  has  no  right  to  claim  an  appor- 
tionment, even  if  the  contract  is  to  be  re- 
garded as  a  lease  and  the  annual  payment 
as  a  rent.  This  position  involves  an  objec- 
tion to  the  ground  on  which  the  decision  in 
Newton  v.  Wilson  was  placed.  It  is  said 
that  that  was  a  case  of  eviction  by  title 
paramount,  and  that  the  decision  should 
have  been  placed  on  that  ground,  which,  it 
is  argued,  has  no  application  to  the  present 
case.  '  For  the  appellant  it  is  argued,  on 
the  other  hand,  that  for  the  purposes  of 
this  case,  the  emancipation  of  the  slaves 
had  the  effect  of  an  eviction  by  title  para- 
mount. But  it  is  further  contended  for  the 
appellee,  that  the  contract  was  really  a 
sale,  and  the  annual  payments  a  purchase 
money,  payable  in  annual  instalments  dur- 
ing the  life  of  the  appellee,  the  amount  of 
the  purchase  money  being  thus  made  de- 
pendent upon  the  duration  of  the  appellee's 
life.  Thus  regarding  the  contract,  the 
counsel  for  the  appellee  insisted,  that  it  is 
like  an  ordinary  sale  of  slaves,  in  which  he 
insisted  that  the  agreed  price  must  be  paid, 
notwithstanding  the  loss  of  the  slaves  by 
their  emancipation. 

In  the  view  which  I  take  of  the  case,  it  is 
not  necessary  to  decide  either  of  these  ques- 
tions, and  I  therefore  express  no  opinion 
upon  either  of  them.  They  are  important 
questions,  which  ought  not  to  be  decided 
until  they  are  directly  presented. 

The  facts  of  the  case  are,  in  substance, 
that,  under  the  will  of  Richard  M.  Scott, 
Sr.,  Richard  M.  Scott,  Jr.,  the  second,  the 
testator  of  the  appellant,  was  entitled  to 
the  St.  Marysville  plantation,  with  the 
slaves,  stock  and  other  personal  property 
upon  it,  subject  to  a  life  estate  in  Eliza  D. 
Scott,  the  appellee,  given  to  her  by  the 
same  will,    and  held   in   trust   for  her  by 
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William     H.     Fitzhugh.      This     life 

159  ^estate  intercepted  the  possession  and 
enjoyment  of  the  property  by  Richard 

M.  Scott,  Jr.,  the  second.  He  was  nat- 
urally desirous  to  extinguish  it,  so  as  to  get 
the  possession  and  control  of  his  property. 
To  accomplish  that  object,  and  at  the  same 
time  to  secure  to  Mrs.  Scott  the  benefit  of 
her  life  estate,  he  entered  into  a  contract 
with  Fitzhugh,  the  trustee,  by  which  Fitz- 
hugh  relinquished  to  him  the  possession 
and  enjoyment  of  the  whole  property,  real 
and  personal ;  and  he  agreed,  in  considera- 
tion thereof,  to  pay  to  f^itzhugh  as  trustee 
a  certain  annual  sum  during  the  life  of 
Mrs.  Scott,  and  pay  all  taxes  and  legal 
charges  on  the  said  property.  This  was  the 
substance  of  the  arrangement,  though  not 
the  form  of  it.  In  form  it  purported  to  be 
a  lease  by  Fitzhugh  to  Scott  during  the 
life  of  Mrs.  Scott,  and  the  annual  payment 
was  called  a  rent,  for  the  recovery  of  which 
the  usual  remedies  were  reserved  in  case 
the  tenant  should  make  default  in  payment. 
There  was  no  covenant  by  the  trustee  for 
title  or  for  quiet  enjoyment,  nor  was  there 
any  restriction  upon  Richard  M.  Scott  as 
to  the  use  or  disposition  of  the  property. 
No  reversion  was  left  in  the  trustee  or  in 
Mrs.  Scott. 

The  claim  now  set  up  is  not  founded  upon 
any  express  stipulation  in  the  contract. 
We  must  look,  therefore,  to  the  character 
and  objects  of  the  contract,  to  ascertain 
whether  any  stipulation  can  reasonably  be 
implied  as  incident  to  it,  upon  which  the 
claim  of  the  appellant  can  be  sustained. 

The  contract  was,  in  effect,  what  is 
known  in  technical  language  as  a  surren- 
der. A  surrender  is  defined  to  be  a  *  *yield- 
ing  up  of  an  estate  for  life  or  years  to  him 
that  hath  the  immediate  reversion  or  re- 
mainder, wherein  the  particular  estate  may 
merge  or  drown  by  mutual  agreement  be- 
tween them.**  2  Black.  Com.  326.  A  sur- 
render differs  from  an  assignment.  An 
assignment  of  an  estate  for  life  or  for  years 
is  a   transfer  of  the  whole  interest  of 

160  *the  assignor  to  some  one  other  than 
the  immediate  reversioner  or  remain- 
derman holding  an  estate  which  is  larger 
than  that  of  the  assignor.  The  estate 
assigned  remains  as  an  estate  distinct  from 
that  of  the  reversioner  or  remainderman, 
and  vests  in  the  assignee,  who  stands,  for 
most  purposes,  in  the  shoes  of  the  assignor. 
But  when  the  transfer  of  the  whole  interest 
in  an  estate  for  life  or  for  years  is  made, 
as  in  this  case,  to  the  person  holding  the 
immediate  reversion  or  remainder  in  fee, 
the  estate  transferred  is  extinguished  by 
merger,  and  the  transfer  operates  as  a  sur- 
render. As  there  was  no  deed  in  this  case, 
the  contract  not  being  under  seal,  it  was 
not  a  case,  as  to  the  land,  of  express  sur- 
render, because,  under  our  statute,  a  deed 
is  necessary  to  convey  a  life  estate  in  land 
by  surrender  as  well  as  in  other  cases.  But 
the  contract  was  an  agreement  for  a  sur- 
render, which  was  carried  into  effect  by  the 
parties  by  the  delivery  of  possession  and 
the  payment  of  money  under  it,  and  it  had. 


therefore,  all  the  legal  effect  of  an  express 
surrender  by  deed.  Taylor  on  Landlord 
and  Tenant,  {{  507-509,  As  to  the  personal 
property,  no  deed  was  necessary. 

The  effect  of  the  arrangement,  therefore, 
was  to  extinguish  the  life  estate  of  Mrs. 
Scott,  which  intercepted  the  enjoyment  of 
the  property  by  Richard  M.  Scott,  whereby 
he  became  invested  with  the  possession  of 
the  property,  and  with  an  absolute  and 
unencumbered  title  to  it  as  owner.  Less 
than  this  would  not  have  effected  the  ob- 
jects which  Richard  M.  Scott  probably  had 
in  view.  Looking  at  the  relative  situations 
of  the  parties,  their  respective  rights  under 
the  will  of  Richard  M.  Scott,  Sr.,  and  the 
language  of  the  contract,  it  is  obvious  that 
Richard  M.  Scott  had  two  objects  in  view: 
1.  To  get  the  possession  of  his  property; 
and,  2.  To  get  the  unrestricted  right  to 
control  and  use  it  as  he  might  see  fit.  For 
these  purposes,  it  was  necessary  that 

161  the    encumbrance     of   Mrs.    *Scott*s 
title  should  be  removed  entirely  out  of 

the  way.  A  lease  would  not  have  accom- 
plished these  objects.  It  would  have  given 
him  the  possession  of  the  property,  but  not 
the  right  to  use  and  control  it  as  owner. 
And  it  was  doubtless  understood  by  the 
parties  that  the  effect  of  the  arrangement 
was  wholly  to  extinguish  the  title  of  Mrs. 
Scott,  by  substituting  the  annual  payments 
under  the  contract  for  the  rents  and  profits 
under  the  will,  and  to  give  to  Richard  M. 
Scott  unrestrioted  control  of  the  property 
as  owner.  For  it  appears  from  the  letter 
exhibited  with  the  bill,  that  Mrs.  Scott 
proposed  to  Richard  M.  Scott  to  purchase 
one  of  the  slaves  embraced  in  the  contract, 
and  that  he  declined  the  proposition,  saying 
that  none  of  his  slaves  were  for  sale.  Mrs. 
Scott  also  says,  in  her  deposition,  that  she 
has  understood  that  Richard  M.  Scott  had 
sold  some  of  the  slaves  before  their  eman- 
cipation, which,  if  not  true,  might  and 
probably  would  have  been  disproved. 

The  reser\'ation  to  the  trustee  of  the  usual 
remedies  for  the  recovery  of  the  annual 
payments  in  rent  does  not  affect  the  view 
which  I  take  of  the  substance  and  effect  of 
this  contract.  It  is  a  settled  principle  of 
the  common  law,  that  where  a  lease  is  made 
of  lands  and  chattels,  reserving  a  sum  in 
gross  as  rent,  though  the  rent  is  greater  by 
reason  of  the  chattels,  it  is  regarded  as  is- 
suing out  of  the  land  alone.  Spencer's 
case,  5  Rep.  16;  Newman  v.  Anderton,  2 
New  Rep.  224.  And  so  far  has  this  princi- 
ple been  carried,  that  it  has  been  held,  that 
if  the  lessee  is  evicted  of  the  land,  the  rent 
is  gone,  and  there  can  be  no  apportionment 
in  respect  of  the  goods.  Emolt  v.  Cole, 
Dyer  R.  212,  Marg. ;  Fitchburg  Cotton 
Manufacturing  Company  v.  Melvin,  15 
Mass.    R.  268;  Woodfal    Land.    &  Ten.  284. 

The  remedies   reserved,   therefore,  were, 
as  they  could  only  be,  remedies  in  re- 

162  spect  to  the  land.     They  were :  *1.  The 
right   to  distrain ;  and,   2.  The  right 

to  re-enter  upon  default  of  payment.  But 
these  would  create  no  lien  on  the  land,  nor 
restrict    the  right   of  Richard  M.    Scott  to 
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make  sale  of  it.  Their  utmost  effect  would 
be  to  render  the  purchaser  of  the  land  from 
Richard  M.  Scott  liable  as  assignee,  upon 
the  covenants  of  the  lease.  Whether  that 
would  be  so  in  this  case,  it  is  not  material 
to  enquire.  But  these  remedies  for  enforc- 
ing paj-ment  of  the  rent  would  have  no  sort 
of  effect  upon  the  slaves  or  other  personal 
property.  They  might,  like  any  other  per- 
sonal property  belonging  to  Richard  M. 
Scott,  be  distrained  for  the  rent,  if  found 
upon  the  land,  but  not  otherwise. 

Such  being,  in  my  view,  the  object  and 
effect  of  this  contract  as  understood  by  the 
parties,  I  do  not  think  that  there  is  any 
ground  upon  which  the  claim  of  the  appel- 
lant can  be  sustained.  There  has  been  no 
failure  of  the  consideration  upon  which 
Richard  M.  Scott  contracted  to  make  the 
annual  payments.  The  consideration  was 
the  extinguishment  of  the  claim  of  Mrs. 
Scott,  which  operated  as  an  encumbrance 
on  his  property  and  an  impediment  to  his 
enjoyment  of  it ;  and  that  has  been  fully 
accomplished.  There  is  no  ground  to  im- 
ply an  agreement  on  the  part  of  Mrs.  Scott 
to  relinquish  any  part  of  her  claim  in  case 
of  the  loss  of  the  slaves  by  emancipation 
or  otherwise,  without  eviction  by  title 
paramount,  if  indeed  she  could  be  held 
bound  to  do  so  in  case  of  such  an  eviction. 
Richard  M.  Scott  did  not  consider  himself 
as  buying  or  hiring  the  slaves  from  Mrs. 
Scott,  and  whatever  arguments  would  apply 
to  the  case  of  a  sale  or  a  hiring  of  slaves, 
as  to  which  I  express  no  opinion,  they  can 
have  no  just  application  to  this  case,  as  I 
understand  it.  The  object  of  Richard  M. 
Scott  was  not  to  acquire  a  title  from  Mrs. 
Scott.  The  transaction  implies  no  reliance 
upon  her  for  reimbursement  in  case  he 
should  lose  any  part  of  the  property,  even 
if  it  can  be  said  to  imply  any  reliance 
163  upon  her  for  *the  goodness  of  the 
title  under  which  she  held  her  life 
estate.  If  his  title  was  good,  hers  was 
good,  and  I  think  the  fair  inference  is,  that 
he  took  the  risk  of  her  title,  which  was 
really  carved  out  of  his  own.  Looking  at 
the  real  character  and  object  of  the  trans- 
action, I  think  the  present  case  is  substan- 
tially the  same  as  if  Mrs.  Scott  had  held  a 
mortgage  on  the  slaves,  executed  by  Rich- 
ard M.  Scott,  Sr.,  or  had  l)een  entitled  to 
an  annuity  charged  upon  them  by  the  will 
of  said  Richard  M.  Scott,  Sr.,  and  Richard 
M.  Scott,  Jr.,  the  second,  had  relieved  the 
slaves  from  the  encumbrance  by  giving 
other  security  for  the  payment  of  the  debt 
or  annuity. 

The  case  is  not  altered  by  the  fact  that 
this  is  a  suit  in  equity.  The  claim  of  the 
appellee  is  founded  upon  the  contract,  and 
she  came  into  equity  only  because  there 
was  no  trustee  who  could  enforce  the  con- 
tract at  law.  It  is  not  a  case,  therefore,  for 
the  application  of  the  maxim  that  he  who 
asks  equity  must  do  equity.  Gilliatt  v. 
Ivynch,  2  Leigh  535.  And  besides,  this 
does  not  appear  to  be  a  case  of  hardship  in 
which  a  court  of  equity  would  fell  disposed 
to   give   relief  by    the   application  of    that 


'  maxim.     It  seems,   from  the  evidence,  that 

the  annual   sum   to    be   paid  to  Mrs.  Scott 

;  was  fixed  at  a  low  rate,   and   that  the  land 

I  and  fisheries  are  worth  the  whole  of  it. 

I     I  think  the  decree  should  be  affirmed,  the 

!  appellant    having   waived   all  objection  on 

the  ground  that  the  decree  embraces  a  sum 

not  due  when  the  suit  was  brought. 

MONCURE,  P.  I  do  not  know  that  there 
is  anything  in  the  opinion  of  my  brother 
Joynes  in  this  case  from  which  I  would 
dissent,  and  had  I  seen  that  opinion  before 
I  wrote  my  own,  I  might  have  concurred  in 
it,  and  thus  saved  myself  the  trouble  of 
writing  one.  But  I  wrote  my  opinion  dur- 
ing the  last  term,  while  his  was  not  writ- 
ten until    a    few  days  a.go.     There  is 

164  nothing   in  his   which  *is  in  conflict 
with  anything  in  mine;  and  as  I  stiU 

entertain  the  same  opinion,  I  will  therefore 
proceed  to  deliver  it  as  it  is  written.  The 
counsel  for  the  appellant  maintained,  that 
the  contract  in  the  proceedings  mentioned 
was  a  lease  for  life  by  a  tenant  for  life  to 
the  remainderman  of  land,  slaves  and  other 
property,  and  that  the  lessee  was  entitled 
to  an  apportionment  of  the  rent  on  acconnt 
of  the  loss  of  the  slaves  during  .the  term  by 
the  effect  of  the  war.  In  my  opinion  I  en- 
deavor to  show,  that  even  if  he  were  right 
in  maintaining  that  the  contract  was  a 
lease,  he  would  be  wrong  in  his  conclusion 
that  there  ought  to  be  an  apportionment  of 
the  rent ;  but  I  then  proceed  to  say,  that  I 
think  the  contract  was  an  assignment  or 
sale,  and  not  a  lease,  and  I  endeavor  to  show 
that,  a  fortiori,  there  ought  to  be  no  snch 
apportionment.  My  brother  Joynes  views 
the  contract  neither  as  a  lease  nor  as  a  sale; 
but  as  a  surrender.  I  have  no  fault  to  find 
with  that  view.  I  consider  the  effect  of  a 
sale  and  surrender  in  regard  to  this  case  u 
precisely  the  same.  Every  surrender  for 
value  is  in  effect  a  sale;  or,  perhaps,  more 
properly  speaking,  is  the  consequence  of  a 
sale.  A  sale  by  a  particular  tenant  to  the 
remainderman  amounts  to  a  surrender,  and 
operates  a  merger  of  the  term,  unless  there 
be  some  good  cause  for  the  continued  sepa- 
ration of  the  term  and  the  remainder. 
Whether  there  be  such  cause  in  this  case  or 
not,  I  deem  it  immaterial  to  enquire,  as,  in 
my  view,  it  is  wholly  immaterial  whether 
the  contract  be  considered  a  sale  or  a  sur- 
render. With  this  preliminary  explanation, 
which  I  thought  to  be  due  to  myself,  I  pro- 
ceed with  my  opinion : 

If  in  this  case  Mrs.  Eli^  D.  Scott,  the 
appellee,  had  been  the  fee-simple  owner  of 
the  St.  Marysville  estate,  with  all  the 
slaves  and  other  personalty  thereto  at- 
tached, and  had  leased  the  whole  for  her  life 
to  Richard  M.  Scott,  the  testator  of  the 
appellant,  at  an  annual  rent  of  seven  hun- 
dred dollars,  covenanted  to  be  paid  by 

165  the   lessee   without  ^condition  or  ex- 
ception, I  would   still    have  been  of 

opinion  that  the  lessee  was  entitled  to  no 
abatement  of  the  rent  on  account  of  the  loss 
of  the  slaves  from  'the  effects  of  the  war; 
and  this  upon  the  principle  of  the  English 
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decisions,  which  show,  that  '^on  an  express 
covenant  to  pay  rent  during  the  term,  an 
action  may  be  maintained  for  the  whole 
rent  stipulated  to  be  paid,  and  for  the  whole 
time,  notwithstanding  there  may  be  a  fire 
which  burns  down  houses  on  the  leased 
premises,  and  deprives  the  lessee  of  the  en- 
joyment thereof  for  part  of  the  term."  2 
Rob.  Pr.  new  ed.  p.  52,  citing  Paradine  v. 
Jane,  AUeyn  27 ;  Monk  v.  Cooper,  2  Str.  F. 
763 ;  2  Ivd.  Raym.  R.  1477 ;  Belf our  v.  Wes- 
ton, 1  T.  R.  310;  and  it  seems  that  **the 
same  rule  has  been  acted  on  in  a  case 
wherein  the  agreement  has  not  been  by 
deed— Baker  v.  Holtpzaffell,  4  Taunt.  R.  45 
— and  it  matters  not  whether  there  is  an 
agreement  in  writing  for  a  term  of  years, 
or  only  a  tenancy  from  year  to  year. '  *  Izon 
V.  Gorton,  Ac,  5  Bing.  N.  C.  501 ;  35  E.  C. 
L.  R.  198 ;  2  Rob.  Pr.  supra.  This  rule  has 
been  found  fault  with  by  judges,  as  well 
in  England  as  in  this  country,  and  we  find 
that  great  Judge  LK>rd  Northington  say- 
ing: "The  justice  of  the  case  is  so  clear 
that  a  man  should  not  pay  rent  for  what  he 
cannot  enjoy,  and  that  occasioned  by  an 
accident  which  he  did  not  undertake  to 
stand  to,"  and  he  was  "much  surprised  it 
should  be  looked  upon  as  so  clear  a  thing 
that  there  should  be  no  defence  to  such  an 
action  at  law ;  and  that  such  a  case  as  this 
should  not  be  considered  as  much  an  evic- 
tion as  if  it  had  been  an  eviction  of  title ; 
for,"  said  he,  "the  destruction  of  the  house 
is  the  destruction  of  the  thing."  Brown  v. 
Quilter,  Amb.  R.  621.  But  McDonald,  C. 
B.,  questioned  whether  there  is  any  real  re- 
semblance in  8i)ch  a  case  to  that  of  an 
eviction  of  the  tenant  by  title  paramount 
to  which  LK>rd  Northington  had  assimilated 
it.     **The  tenant,"  says  this   Chief  Baron, 

"can  only  be  evicted  where  the  title 
166      of  the  ^landlord   was  originally   bad, 

where  he  never  had  in  truth  anything 
to  demise,  and  the  pretending  to  do  so  was 
a  fraud  upon  the  lessee.  In  the  present 
case,  there  was  a  full  capacity  to  demise  the 
thing  leased  on  any  terms  which  the  parties 
might  agree  upon.  The  possibility  of  de- 
struction by  fire  was  in  their  contemplation 
in  making' the  lease;  and  it  would  have 
been  very  easy  to  provide  against  the  pay- 
ment of  rent  in  such  an  event,  or  for  appor- 
tioning the  rent  on  a  partial  loss,  if  such 
had  been  the  intention  of  the  parties ;  on 
the  contrary,  the  lessee  has  expressly  stipu- 
lated to  pay  the  rent  during  the  term  at 
all  events,  and  it  is  very  difficult  to  say 
that  that  was  not  the  intention."  Hare  v. 
Groves,  &c.,  3  Anstr.  R.  693,  4;  698;  2  Rob. 
^Pt.  supra,  from  which  the  above  quota- 
tions are  taken.  The  reason  of  the  rule  is 
thus  clearly  and  strongly  stated  by  the 
Chief  Baron,  and  seems  to  commend  itself 
tc  our  understanding  and  approbation,  and 
I  can  certainly  see  nothing  unjust  or  objec- 
tionable in  it.  The  rule  has  stood  the  test 
of  time  and  innovation  in  England,  and 
remains,  I  believe,  to  this  day,  the  law  of 
that  country.  However  it  may  have  been 
changed  or  modified  by  adjudication  or 
legislation   in  some  of  our  sister  States,  if 


such  be  the  fact,  it  has  been,  and  yet  is, 
the  settled  and  approved  law  of  our  State. 
In  Ross  V.  Overton,  3  Call  309,  the  lessee 
of  a  mill  having  covenanted,  in  addition  to 
the  rents  reserved,  to  make  certain  im- 
provements and  deliver  the  mill  with  such 
improvements  at  the  end  of  his  term  in 
proper  tenantable  repair,  and  the  mill  dur- 
ing the  lease  having  been  destroyed  by  the 
ice,  three  arbitrators,  to  whom  the  matter 
was  referred,  awarded  that  the  lessee  should 
pay  the  rents,  notwithstanding  the  destruc- 
tion of  the  mill,  and  should  perform  the 
other  covenants  contained  in ^  the  lease; 
and  the  Court  of  Appeals  expressed  an 
opinion  that  the  arbitrators  did  not  mistake 
the  law.  In  the  half  century  which  has 
elapsed     since     this     award,     (as    is 

167  *well    said    in    2  Rob.    Pr,  p.  54, )  no 
attempt  has  been  made  to   change   or 

explain  the  law.  On  the  contrary,  in  the 
revision  of  1849,  the  revisors  proposed  to 
the  Legislature  the  adoption  of  the  follow- 
ing as  the  fourteenth  section  of  chapter  117 
of  the  Code: 

"i  14.  No  covenant  or  promise  by  a  lessee 
to  pay  the  rent,  or  that  he  will  leave  the 
premises  in  good  repair,  shall  have  the 
effect,  if  the  buildings  thereon  are  destroyed 
by  fire  or  otherwise  without  fault  or  negli- 
gence on  his  part,  of  binding  him  to  make 
such  payment  or  erect  such  buildings  again, 
unless  there  be  other  words,  showing  it  to 
be  the  intent  of  the  parties  that  he  should 
be  so  bound.  But  in  case  of  such  destruc- 
tion, there  shall  be  a  reasonable  reduction 
of  the  rent  for  such  time  as  may  elapse 
until  there  be  again  upon  the  premises  build- 
ings of  as  much  value  to  the  tenant  for  his 
purposes  as  what  may  have  been  so  de- 
stroyed." 

And  the  revisors  strongly  sustained  this 
recommendation  by  a  lengthy  note  appended 
to  their  report,  page  — ,  in  which  they  re- 
ferred to  several  American  cases  in  which 
the  wisdom  of  the  rule  had  been  questioned. 
The  section  as  thus  proposed  by  them  was 
not  adopted  by  the  Legislature,  but  was 
altered  by  the  committee  on  revision,  and 
as  so  altered  was  adopted  and  embodied  in 
the  Code  as  {  19,  ch.  117,  in  the  following 
words : 

*  *No  covenant  or  promise  by  a  lessee,  that 
he  will  leave  the  premises  in  good  repair, 
shall  have  the  effect,  if  the  buildings  are 
destroyed  by  fire  or  otherwise  without  fault 
or  negligence  on  his  part,  of  binding  him 
to  erect  such  buildings  again,  unless  there 
be  other  words  showing  it  to  be  the  intent 
of  the  parties  that  he  should  be  so  bound." 

The  lyegislature  thus  adopted  the  sugges- 
tion of  the  revisors  as   to  the   obligation  of 
the   lessee  to   re-erect   buildings    destroyed 
by  fire  or  otherwise,  without  fault  or  negli- 
gence  on    his   part,    under  a  general 

168  covenant   or    promise    to    *leave    the 
premises  in  good  repair,   but  rejected 

their  recommendation  in  regard  to  his 
obligation  to  pay  the  full  amount  of  the 
rent  in  case  of  such  destruction  under  a 
general  covenant  or  promise  to  pay  the 
rent.     This    action  and   non-action   of   the 
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Legislature  seem  to  me  to  give  to  the  rule 
in  question,  which  had  been  so  long  estab- 
lished by  the  courts,  almost  the  force  and 
effect  of  statutory  law.  Whether  the  rule 
were  a  wise  one  in  its  origin  or  not,  it 
seems  to  me  that  it  would  be  unwise  to 
alter  it  after  it  has  so  long  received  the 
sanction  of  our  courts,  and  still  more  so  to 
alter  it  after  it  has  received  the  sanction 
of  the  Legislature.  If  it  be  altered  at  all, 
it  ought  to  be  altered  not  by  the  courts,  but 
by  the  Legislature.  The  maxim  stare  de- 
cisis strongly  applies,  and  gives  to  the  rule 
the  nature  of  a  law.  It  has  received  the 
commendation  of  some  of  our  most  distin- 
guished jurists.  Chancellor  Kent,  in 
speaking  of  it,  says:  *^But  I  apprehend  that 
the  law,'  as  it  is  now  settled  on  that  point, 
rests  on  solid  foundations  of  justice  and 
policy.  It  is  to  be  observed  that  the  case 
only  applies  to  express  agreements  to  pay ; 
and  if  a  party  will  voluntarily  create  a  duty 
or  charge  upon  himself,  he  ought  to  abide 
by  it  when  the  other  party  is  not  in  fault, 
and  when  he  might  have  provided,  if  he 
had  chosen,  against  his  responsibility  in 
case  of  such  accidents.  The  loss  of  the  rent 
must  fall  either  on  the  lessor  or  lessee ;  and 
there  is  no  more  equity  that  the  landlord 
should  bear  it  than  the  tenant,  when  the 
tenant  has  engaged  expressly  to  pay  the 
rent,  and  when  the  landlord  must  bear 
the  loss  of  the  property  destroyed."  3 
Kent  467,  marg.  Judge  Tucker  vindicates 
the  rule  in  terms  of  like  import.  2  Tuck. 
Com.  book  2,  ch.  3,  p.  32.  And  Judge 
Allen,  in  his  opinion  in  Thompson  v.  Pen- 
dell,  12  Leigh  591,  in  which  Judge  Stanard 
concurred,  says  in  regard  to  it:  **The  hard- 
ship  is  more   apparent   than  real,  and  the 

rule  may  be  vindicated  upon  consider- 
169      ations    both     of    justice     and    *good 

policy. "  The  reason  of  the  rule  in  its 
origin  is,  that  a  covenant  to  pay  rent, 
generally,  is  intended  to  bind  the  covenantor 
to  pay  the  whole  rent,  notwithstanding 
the  demised  subject  or  part  of  it  may  be 
destroyed  by  fire  or  otherwise  during  the 
term ;  and  that  if  the  parties  intend  to  make 
any  exception,  they  ought  to  do  so  expressly 
in  the  lease.  Whatever  may  be  said  of  the 
soundness  of  this  reason  for  the  rule  in  its 
origin,  it  certainly  derives  greatly  aug- 
mented force  from  the  fact  that  the  rule 
has  been  long  sanctioned  by  the  courts, 
and  still  more  from  the  fact  that  it  has  been 
approved  by  the  Legislature.  When  parties 
make  a  lease  in  the  present  state  of  the  law 
containing  a  general  covenant  for  the  pay- 
ment of  the  rent,  without  condition  or  ex- 
ception, they  must  be  presumed  to  intend 
that  the  lessee  shall  be  bound  for  the  whole 
rent,  notwithstanding  the  destruction  of 
the  demised  subject,  or  part  of  it,  by  fire 
or  otherwise  during  the  term,  without  the 
fault  of  the  lessor;  and  to  give  to  the  cov- 
enant a  different  effect  would,  it  seems  to 
me,  be  to  alter  the  contract  of  the  parties. 
The  same  rule  prevails  in  equity  as  at 
law  on  this  subject;  for  courts  of  equity 
have  no  more  right  than  courts  of  law  to 
change    the  contracts  of   parties.     18   Ves. 


115 ;  Leeds    v.    Cheetham,  1    Sim.  R.  146,  2 
Cond.    Eng.    Ch.    R.  74;  Gates  v.  Green,  4 
Paige's    R.    355.      In  Leeds   v.    Cheetham, 
the    Master  of   the  Rolls,  after  stating  the 
rule  of  law,  proceeds  to  say:  '*It  appears  to 
me  that  in  this  respect  equity  must  follow 
the  law.     The  plaintiff  might  have  provided 
in  the  lease  for  a  suspension  of  the  rent  in 
case   of  accident  by   fire ;  but   not  having 
done    so,  a  court  of   equity   cannot   supplj 
that  provision    which    he    has   omitted  to 
make  for  himself;  and  it  must  be  intended 
that  the  purpose  of  the  parties  was  accord- 
ing to   the  legal  effect   of   the  contract." 
And  in   Gates  v.    Green,    Chancellor  Wal- 
worth,   while   he   complained  of  the 
170      rule   as    being   against    natural  *law 
and   equity,    yet    considered    it  well 
settled,    and    that    ''a    lessee   of    premises 
which  are  burned,  has  no  relief  against  an 
express  covenant  to  pay  the  rent,  either  at 
law  or   in  equity,    unless   he  has  protected 
himself   by   a   stipulation    in    the  lease,  or 
the  landlord  has   covenanted   to   re-build." 
The  case   of  Mason,   &c.  v.  Moyers,  2  Sob. 
606,  relied  on  by  the  counsel  for  the  appel- 
lant, is  not  at  all  in  confi.ict  with  what  has 
been    said  or  the  cases  before   referred  to. 
The  tenant   was   relieved  in  equity  in  that 
case,  because  he  had  been  prevented  by  the 
landlord's  own  act  from  fully  enjoying  the 
use  of  the  demised  premises,  and  was  there- 
fore clearly  entitled  to  an  abatement  of  the 
rent.     The  only  question  was,   whether  his 
remedy  was  at  law  or  in  equity,  and  it  was 
held  that,  under  the  peculiar  circumstances 
of  the  case,  he  might  be  relieved  in  equity. 
But  though  personalty  may  be  rented  with 
land,    yet   the   rent  issues  out   of  the  land 
and  not  out  of  the  personalty,  so  that  if  the 
personalty    be  lost   without  the  fault  of  the 
landlord,    or  from   a   cause  for  which  he  is 
not  responsible,    there  seems  to  be  no  good 
reason  why  the  tenant  should  not  be  bound 
for   the    whole    rent,    even  though  the  loss 
may  have  occurred  without  his   fault.    All 
of   the  land  out  of   which    alone    the  rent 
issues  still  remains  in  the  possession  of  the 
tenant,  and  his  obligation  to  pay  the  entire 
rent  would  seem  to  continue  also.     The'first 
case    we  have  on  this   subject   was  one  of 
this  kind ;  of  which  we  have  the  following 
account   in  3  Kent's  Com.  465,  marg. :  **In 
Tavernor's    case,  (1   Dyer,  5,  8,  b,)    which 
arose   in  34  and  35  Hen.  VIII,  a   man  made 
a  lease    of   land,    and   of  a  flock  of  sheep, 
rendering  a  certain  rent,  and  all  the  sheep 
died.     The  question  was,   whether  the  ten- 
ant could  have  relief  from  this  calamity,  at 
the  expense  of  the  landlord,    by   an  appor- 
tionment  of   the   rent.     It   was  very  much 
debated,  and  different  opinions  were  enter- 
tained  by   the   sergeants   and   judges  who 
discussed  the  subject.     Some  of  them 
171      thought  *there   was   good  reason  and 
equity    to   apportion   the  rent,  or  in 
other  words,  to  make  a  proportional  dedac- 
tion  for  the  loss  of  the  sheep.     But  others 
held    to    the    contrary    opinion,    and   that 
though   the  sea,    or  an   inundation,  should 
gain  upon  the  land,   or  part   of  it  be  bnmt 
by  wild  fire,  the  entire  rent  must  issae  out 
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of  the  remainder,  and  that  it /would  be 
different  if  part  of  the  land  should  be  recov- 
ered from  the  tenant  by  a  title  paramount 
to  that  derived  from  his  landlord.  The 
point  was  left  unsettled  by  this  early  deci- 
sion ;  but  the  opinion  of  those  who  were  for 
the  payment  of  the  entire  rent  gained  a 
decided  superiority  in  the  course  of  the  sub- 
sequent century."  And  the  learned  com- 
mentator then  proceeds  to  gfive  us  an 
account  of  the  case  of  Paradine  v.  Jane, 
Aleyn,  26,  and  other  subsequent  cases, 
which  result  in  establishing  the  rule  that 
''a  tenant  is  not  excused  from  the  payment 
of  rent,  when  he  is  deprived,  even  by  inev- 
itable necessity  or  misfortune,  and  without 
any  default  on  his  part,  or  on  the  part  of 
his  landlord,  of  the  enjoyment  of  the  prem- 
ises." Id.  465-468,  marg.  Now  it  will  be 
observed  that  in  Tavern  or' s  case  no  distinc- 
tion was  taken  by  counsel  or  court,  between 
the  effect  of  a  loss  of  real  and  personal 
estate,  upon  the  obligation  of  the  tenant  to 
pay  the  entire  rent,  where  both  are  included 
in  one  demise.  And  it  was  evidently  con- 
ceded in  that  case,  and  has  never  been  de- 
nied in  any  subsequent  case,  that  the  same 
rule  applies  to  both  in  this  respect.  Indeed, 
the  rule  would  seem  to  apply  a  fortiori  to 
personal  estate,  since  the  rent  is  supposed 
to  issue  out  of  the  realty,  though  that  may 
be  a  mere  technicality. 

The  case  of  Newton  v.  Wilson,  3  Hen.  & 
Mun.  470,  so  much  relied  on  by  the  counsel 
for  the  appellant,  is  not  at  all  in  conflict 
with  what  has  been  said.  That  was  a 
plain  case  for  relief  on  well   settled  princi- 

?les,  independently  of  the  rule  aforesaid, 
^here  the  lease  embraced  land  and  a  mill 
with  a  negro  miller.  The  miller  had 
172  been  emancipated  *by  the  lessor  be- 
fore the  execution  of  the  lease,  and 
during  the  t^rm  left  the  service  of  the 
lessee.  That  the  lessee  should  have  been 
held  liable  to  continue  to  pay  for  the  service 
of  the  negro  after  it  had  been  lost,  as  if  by 
title  paramount  and  by  the  fault,  if  not  the 
fraud  of  the  lessor,  would  have  been  con- 
trary to  one  of  the  plainest  principles  of 
law.  Every  sale  of  personal  proper tj'  in 
the  possession  of  the  vendor,  whether  such 
sale  be  absolute  or  for  a  limited  term  only, 
implies  a  warranty  of  title  in  the  absence 
of  anything  in  the  contract  of  sale  to  the 
contrary;  and  when  the  vendee  loses  the 
property  by  reason  of  want  of  title  in  the 
vendor  at  the  time  of  the  sale,  he  has  a 
plain  recourse  over  against  the  vendor  on 
the  implied  warranty  aforesaid,  and  may 
defend  himself  to  the  extent  of  his  loss 
against  the  claim  of  the  vendor  for  the 
purchase  money.  It  was  properly  held, 
therefore,  in  Newton  v.  Wilson,  that  the 
tenant  was  entitled  to  an  abatement  of  the 
rent  on  account  of  his  loss  of  the  services 
of  the  miller."  But  that  is  a  very  different 
case  from  one  in  which  the  loss  of  person- 
alty included  in  a  demise  occurs  without  the 
fault  of  the  lessor,  and  without  any  breach 
of  contract  on  his  part.  He  stands  in  re- 
gard to  such  property  precisely  as  he  would 
if  it   had   been   sold  or  hired  for  a  term  to 


the  lessee,  by  itself  and  without  being  con- 
nected with  the  land,  for  a  sum  payable  in 
instalments  during  the  term,  as  rent  is 
usually  paid.  The  only  difference  between 
the  two  cases  being,  that  in  one  th^  pur- 
chase money  or  hire  is  incorporated  with 
the  rent  as  part  thereof,  and  in  the  other  it 
is  unconnected  with  any  rent.  But  this 
difference  cannot  affect  the  rights  of  the 
parties.  Now  suppose  that  the  appellee, 
instead  of  renting  the  whole  subject  to  the 
lessee,  had  hired  the  slaves  to  him  for  her 
life,  for  an  annual  sum  payable  during  her 
life;  would  he  have  been  discharged  from 
his  obligation  to  pay  these  sums  accord- 
ingly, in  whole  oi*  in  part,  by  the  loss  of 
the   slaves,   or   any   of   them    during 

173  *the  term  without  her  fault?  Could 
it  make  any  difference  that  the  pur- 
chase money  thus  payable  is  called  hire  in- 
stead of  purchase  money  in  the  contract? 
Is  not  this  mere  matter  of  form,  instead  of 
substance?  It  has  never  been  held  that  in 
such  a  case  the  vendee  or  lessee  would  be 
discharged  as  aforesaid.  It  is  true  that  in 
George  v.  Elliot,  2  Hen.  A  Mun.  I,  it  was 
held  by  Chancellor  Taylor,  that  if  a  slave 
who  is  hired  for  a  year  be  sick  or  run  away, 
the  tenant  must  nevertheless  pay  the  hire ; 
but  if  the  slave  die,  without  any  fault  of 
the  tenant,  the  owner  and  not  the  tenant 
should  lose  the  hire  from  the  death  of  the 
slave,  unless  otherwise  agreed  upon.  13 ut 
there  never  has  been  a  decision  to  that  ef- 
fect by  this  court,  and  the  latter  branch  of 
it  seems  to  be  opposed  to  the  principle 
which  has  been  acted  on  in  analogous  cases ; 
and  is  contrary  to  a  decision  of  the  Court 
of  Appeals  of  Kentucky,  in  which  the  opin- 
ion of  Chancellor  Taylor  was  referred  to 
and  disapproved,  and  it  was  held  that  the 
hirer  of  a  slave  for  a  year,  which  died  be- 
fore the  expiration  of  the  year,  was  not 
entitled  on  that  account  to  relief,  even  in 
equity,  from  his  express  undertaking,  fairly 
and  lawfully  made,  to  pay  the  amount  of 
the  hire.  Harrison  v.  Murrell,  5  Monr.  R, 
359.  The  decision  of  Chancellor  Taylor 
seems  always  to  have  been  acquiesced  in 
in  this  State,  since  it  was  pronounced  in 
1806,  and  whether  right  or  wrong  origi- 
nally, it  ought  not  now  to  be  disturbed ;  be- 
cause contracts  have  been  subsequently 
made  in  reference  to  it  as  a  correct  exposi- 
tion of  the  law,  and  it  has  thus  become,  in 
effect,  a  part  of  such  contracts.  But  its 
operation  ought  to  be  confined  to  just  such 
a  case  as  was  then  before  the  court,  and  not 
to  be  further  extended.  It  would  therefore 
apply  to  the  very  common  case  of  slaves 
hired  by  the  year,  but  not  to  the  extraordi- 
nary case  of  slaves  sold  or  hired  for  a  long 
term  of  years  or  a  lifetime. 

In  order  that  we  may  better  under- 

174  stand  the  rule  in  *question,  it  may  be 
well  for  us  to  look  a  little  more  to  the 

reason  of  it.  It  will  be  found  to  be  not  at 
all  in  conflict  with  the  contract  of  the  par- 
ties ;  but,  on  the  contrary,  it  consists  with 
and  pursues  their  contract,  express  or  im- 
plied. I  find  the  reason  of  the  rule  nowhere 
better    explained  than  by   Baron  Parke,  in 
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Hart  V.   Windsor,  12  Mees.  &  Wels.  68,  85: 
^^Considering  this  case,"   says  he,    **with- 
out   reference   to  the    modern   authorities, 
which  are  said  to  be  at  variance,  it  is  clear 
from  the  word  'demise,*    in   a   lease   under 
seal,  the  law  implies  a  covenant ;  in  a  lease 
not    under  seal,  a  contract  for  title  to    the 
estate  merely— that  is,  for  quiet  enjoyment 
against    the   lessor   and   all   that  come   in 
under    him    by    title,    and    ?) gainst    others 
claiming    by    title    paramount   during  the 
term;  and  the  word  *let,'  or  any  equivalent 
words    which   constitute   a   lease,   have  no 
doubt  the  same  effect,  but  not  more.     There 
is  no  authority  for  saying  that  these  words 
imply  a  contract  for  any  particular  state  of 
the  property  at  the  time  of  the  demise,  and 
there  are   many   which   clearly   show    that 
there  is  no  implied  contract   that  the  prop- 
erty shall  continue   fit  for  the   purpose   for 
which   it   is   demised,    as    the   tenant   can 
neither  maintain  an  action,  nor  is  he  exon- 
erated  from  the   payment  of  rent,    if   the 
house  demised  is  blown  down   or  destroyed 
by  fire,  or  gained  upon   by  the   sea,  or  the 
occupation    rendered   impracticable    by  the 
King's  enemies,  or  where  a  wharf  demised 
was   swept  away    bj'    the   Thames.     In  all 
these  cases  the    estate   of   the    lessor   con- 
tinues, and  that  is  all  the   lessor   impliedly 
warrants. ' '     Now    here  we  have  a   full  and 
clear    explanation  of   this  whole  subject — a 
touchstone  to   which  all   the  cases   may  be 
brought    to   ascertain    their   correctness  in 
principle.     The    lessor    undertakes,    either 
expressly  or  by  implication,  that  he  is   en- 
titled to  the  estate   which    he   professes    to 
demise,  and  will  not  disturb    the   lessee   in 
the  enjoyment  of    it  during   the  term,  con- 
sequently he  undertakes  that  the  lessee  shall 
not    be     evicted    either    by    himself 
175      *or    by   any    person   claiming    under 
him,  or  by    title    paramount;  but   he 
does  not  undertake  that  the  lessee  shall  not 
lose  the  property,  or  any  part  of  it,  by  the 
act    of  God,    or  '*the  King's  enemies,"    or 
any  other  cause  not  proceeding  in  whole  or 
in  part    from    any   act   or   default    of   the 
lessor.     In  the  language  of  Chancellor  Kent, 
**it    is  well   settled,    that   upon  an   express 
contract  to  pay  rent,  the  loss  of  the   prem- 
ises by  fire,  or  inundation,  or  external  vio- 
lence, will   not  exempt  the   party  from  his 
obligation  to  pay  the   rent.'*     3   Com.    466. 
If  such  exemption   be   contemplated  or   in- 
tended by  the  parties,  their  intention  should 
be  expressed  in   the   lease,    and   not    being 
expressed,  it  will  be  implied  that  such  was 
not  their   intention.     To   hold  the  lessee  to 
be  exempt  in  such  a  case,  would  be  to  inter- 
polate a  term  in  the  contract. 

Having  thus  ascertained  the  rule  and  the 
reason  of  it,  I  now  proceed  to  the  applica- 
tion of  it  to  this  case.  I  think  it  plainly 
applies  to  the  case,  and  that  the  lessee  (if 
lessee  he  can  be  called)  is  not  exempt  from 
the  payment  of  any  part  of  the  rent  (if  rent 
it  can  be  called)  by  reason  of  the  loss  of 
the  slaves  included  in  the  demise  from  the 
effects  of  the  war.  It  is  not  pretended  that 
the  supposed  lessor  was  not  entitled  to  the 
slaves  for  her  life  at  the  time  of  the  demise, 


or  had   not  a   perfect  right  to  convey  them 
for  her  life  to  the  lessee,  or  that  she  or  anj 
person  claiming  under  her  has  disturbed  the 
lessee  in  his  quiet  and   peaceful  enjoyment 
of  them,  or  that   the   cause   of   the  loss,  in 
whole    or  in    part,    proceeded  from  any  act 
or   default  of  hers.     Why,    then,   does  not 
the    case     stand     precisely     on     the   same 
ground    as   if   the   slaves   had  all  perished 
during  the  term  by  cholera  or  other  disease? 
or  had   run  away  to   Canada   or  some  free 
state,    and  thus  been   lost?    In   such  a  case 
certainly  the  lessee  would  not,  on   that  ac- 
count, be  exempt  from  the   payment  of  any 
part  of   the   rent ;  and  this  I  understand  to 
be   admitted    by   the   counsel  for  the 
176      *appellant.      But    whether  admitted 
or  not,  such  I  think  is  the  settled  law. 
The  parties  knew  that  the  slaves  were  per- 
ishable, and  that  some  or  all  of  them  might, 
at  any  time,  die  or  run  away,  or  otherwise 
cease    to  be    slaves.     That    some  of  them 
would  die  during  the  life  of  the  lessor  was 
a  very  probable  fact.     That  some  of  them 
might  run  away,  and  thus  become  free,  was 
not  at  all  improbable.     They    lived  on  the 
Potomac  river,  near  the  border  of  the  free 
States,  where   the  facilities  of  escape  were 
very  great  and   often    made   available  for 
that  purpose.     It  was  possible,    though  not 
so    probable,    that   the  slaves  might  all  be 
swept   off  by  cholera  or  other   epidemic,  or 
might  cease   to  be   slaves  by  the  effects  of 
the    war  or  the  action  of  the  government. 
The  property,  in  its  nature,  was  subject  to 
many  and    peculiar   perils.     But    all   these 
perils  were   known   to  the   parties,  and  the 
risk  of  all  was  assumed  and  encountered  by 
the    lessee,    in    binding   himself  to  pay  an 
annual   sum   for  the  estate,  without  condi- 
tion   or   exception.      The   counsel   for  the 
plaintiff  in  error  argues,    that   the  loss  in 
this  case  stands  on   the   same   principle  of 
a  loss  by    title   paramount.     But   in   this  I 
think    he  is   clearly  mistaken.     When  the 
loss  is  by  title  paramount  the   lessor  at  the 
time    of  making  the  lease  had  not  the  title 
which  he  undertook  to  convey,   and  thus  he 
violates    his  implied   warranty,    if  he  does 
not  actually  commit  a  fraud.     But  here  the 
lessor,  at  the  time  of  the   lease,  had  a  per- 
fect title  for  life  to  the  slaves,  recognized 
and    assured   by   both  of  the  governments. 
State  and  f^ederal,  under  which  she  lived; 
and  that  they  have  since  ceased  to  be  slaves 
is  certainly  not  her  fault.     The  loss  in  this 
case  stands  on  the  same  principle  of  a  loss 
by  the  act  of  God  or  **the  King's  enemies" 
— both  of  which  stand  on  the  same  footing 
in  this  respect.     In  the  leading  case  on  this 
subject,  Paradine  v.  Jane,  an  action  of  debt 
was  brought  for  rent  upon  a  lease  for  years, 

and  the  defendant  pleaded,  by  way  of 
177      excuse  for   the   non-payment  *of  the 

rent,  that  he  had  been  driven  from 
the  premises  by  public  enemies,  viz.,  by 
Prince  Rupert  and  his  soldiers.  But  RoUe, 
J. ,  overruled  the  plea,  and  held  that  neither 
the  hostile  army  nor  an  inundation  would 
exempt  the  tenant  from  paying  rent.  The 
principle  extends  to  every  case  in  which  the 
cause  of  the  loss  is  an  act  of  force  or  power 
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— vis  major — which  cannot  be  controlled  or 
resisted ;  and  such  is  the  case  here,  whether 
the  loss  proceeded  from  the  effect  of  war  or 
the  action  of  government. 

I  have  thus  far  been  considering  the  case 
as  if  it  were  a  lease  for  life  by  a  person 
entitled  to  the  fee-simple  estate.  But  let 
us  now  view  it  as  it  really  is,  a  contract 
between  a  person  entitled  to  a  life  estate 
and  the  remainderman  for  the  purpose  of 
transferring  and  surrendering^the  life  estate 
to  the  remainderman  in  consideration  of  an 
annual  sum  to  be  paid  by  the  latter  to  the 
former.  The  counsel  for  the  defendant  in 
error  contended,  that  the  contract  in  this 
case  is  an  assignment,  and  not  a  lease,  and 
therefore  the  testator  of  the  plaintiff  in 
error  was  not  in  fact  a  lessee,  but  a  pur- 
chaser, of  the  life  estate,  not  for  a  gross 
sum  to  be  sure,  but  for  purchase  money  to 
be  paid  in  the  form  of  an  annuity  for  life. 
And  in  support  of  this  view,  he  referred  to 
Archbold's  law  of  I^andlord  and  Tenant,  p. 
69,  53  Law  Ivibrary  85,  in  which  it  is  said 
that  an  assignment  '^differs  from  a  lease 
in  this,  that  by  a  lease  a  lessor  grants  an 
interest  less  than  his  own,  reserving  to  him- 
self a  reversion ;  but  by  an  assignment,  he 
parts  with  the  whole  property.  If  a  man 
convey  the  whole  of  his  interest  by  deed,  it 
is  an  assignment,  not  a  lease,  although  by 
the  deed  he  reserves  rent  to  himself,  and 
the  deed  contain  covenants  which  are  not  in 
the  original  lease  or  conveyance  to  him." 
This  view  seems  to  be  correct,  and  if  so,  it 
seems    to    be    conclusive    of    the   case;  for 

surely  a  purchaser  of  property,  which 
178      is  afterwards  lost  without  the  *fault 

of  the  vendor,  has  no  recourse  against 
the  latter,  unless  there  be  some  stipulation 
in  the  contract  of  sale  which  giveS  such 
recourse.  In  answer  to  this  view,  the  coun- 
sel for  the  plaintiff  in  error  referred  to  the 
case  of  Michie  v.  I^awrence,  5  Rand.  571, 
in  which  it  was  held  that  no  set  form  of 
words  is  necessary  to  constitute  a  lease ; 
and  a  contract  between  two  persons  that 
one  should  have,  during  the  life  of  the 
other,  land,  negroes,  &c.,  he  paying  there- 
for a  stipulated  annual  sum,  is  not  a  sale, 
but  a  lease.  That  case  came  precisely 
within  the  description  of  a  lease  as  laid 
down  by  Archbold,  in  giving  the  distinc- 
tion between  an  assignment  and  a  lease,  as 
already  stated.  Wood,  the  lessor  in  that 
case,  was  owner  of  the  fee,  and  granted  an 
interest  less  than  her  own,  to  wit,  an  estate 
for  her  life  to  the  lessee  Michie,  reserving 
to  herself  the  reversion.  The  annual  sum 
to  be  paid  was  not  in  terms  called  ^*rent" 
in  the  contract,  but  that  made  no  differ- 
ence ;  the  court  said  the  contract  was  in 
substance  a  lease,  and  such  was  clearly  the 
intention  of  the  parties.  Here  the  appellee 
had  only  a  life  estate  in  the  property,  and 
that  she  conveyed  to  the  remainderman, 
reserving  no  reversion  to  herself.  And 
though  the  purchase  money  is  payable  in 
annual  sums  for  her  life,  which  is  called 
rent,  yet  that  makes  no  difference.  As  in 
the  case  of  Michie  v.  lyawrence,  we  must 
look  at  the  substance,  and  not  the  form,  of 


the  thing,  and  the  contract  is  in  substance 
an  assignment,  and  such  was  clearly  the 
intention  of  the  parties.  That  such  was 
their  intention,  I  think  conclusively  appears 
from  the  relation  of  the  parties,  the  objects 
they  had  ih  view,  and  all  the  circumstances 
of  the  case.  Many  years  ago  Richard  M. 
Scott,  the  elder,  late  of  Bush  Hill,  in  the 
county  of  Fairfax,  devised  and  bequeathed 
his  estate  of  St.  Marysville,  with  slaves  and 
other  personalty  thereto  attached,  in  the 
county  of  Stafford,  subject  however  to  an 
annual   rent  of   two   hundred  dollars 

179  reserved  to  *the  testator  and  his 
heirs,  to  trustees  for  the  use  of  Rich- 
ard M.  Scott,  son  of  the  appellee,  during 
his  life,  and  then  for  the  use  of  the  appel- 
lee during  her  life,  with  remainder  in  fee 
to  Richard  M.  Scott,  son  of  the  said  testa- 
tor Richard  M.  Scott,  and  testator  of  the 
appellant.  William  H.  Fitzhugh,  one  of 
the  trustees,  alone  accepted  the  trust,  and 
received  and  held  the  estate,  and  applied 
the  rents  and  profits,  after  paying  the  rent 
of  two  hundred  dollars  reserved  thereon  as 
aforesaid,  to  the  use  of  the  first  beneficiary, 
Richard  M.  Scott,  during  his  life,  and  then 
to  the  use  of  the  second  beneficiary,  the 
appellee,  until  the  30th  day  of  August,  1850, 
when  the  contract  of  that  date  was  entered 
into  between  the  said  trustee  and  the  re- 
mainderman, the  testator  of  the  appellant, 
whereby  the  former  conveyed  or,  as  it  is 
said,  leased  to  the  latter  all  the  property 
aforesaid  from  and  after  the  1st  day  of  Jan- 
uary, 1851,  for  and  during  the  life  of  the 
appellee,  for  an  annual  sum,  or  rent  as  it 
is  called,  of  nine  hundred  dollars,  out  of 
which  was  to  be  paid  to  the  party  entitled 
thereto  the  said  reserved  annual  rent  of 
two  hundred  dollars;  leaving  the  annual 
sum  of  seven  hundred  dollars  to  be  paid  and 
applied  to  the  use  of  the  appellee  during 
her  life.  And  by  the  said  contract  it  was 
further  stipulated,  that  the  grantee  or  ten- 
ant was  to  pay  all  taxes  and  legal  charges 
against  the  said  estate,  and  that  the  trustee 
should  be  entitled  to  the  usual  remedies  for 
the  recovery  of  the  rent,  in  case  the  tenant 
should  at  any  time  be  in  default. 

Now  it  is  obvious,  from  the  relation  of 
the  parties  and  their  respective  interests  in 
the  property,  and  the  nature  of  the  property 
itself,  that  it  was  the  intention  of  the  par- 
ties by  this  arrangement  to  merge  the  par- 
ticular estate  in  the  remainder,  to  invest 
the  remainderman  with  the  entire  fee-sim- 
ple estate,  and  place  him  in  the  immediate 
possession  and  control  of  the  property,  to 
do  with  the  same  as  he  might  think  proper; 
and   at    the    same    time    to  secure  to 

180  *the  appellee   a   certain   annuity   for 
life   instead  of  a   claim    to  uncertain 

rents  and  profits.  That  such  was  the  in- 
tention, is  plainly  indicated  by  the  contract 
itself,  which  recites,  that  "whereas  the  said 
Richard  M.  Scott,  who  at  the  death  of  the 
said  Elizabeth  D.  Scott  will  be  entitled  in 
reversion,  and  the  said  William  H.  Fitz- 
hugh, trustee  as  aforesaid,  have  agreed  that 
it  will  promote  the  interest  of  the  said 
Richard    M.    Scott,    and  render  secure  and 
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certain  the  interest  of  Elizabeth  D.  Scott, 
that  the  said  Richard  M.  Scott  should  ob- 
tain possession  of  the  estate  both  real  and 
personal."  And  the  same  intention  is  just 
as  plainly  indicated  by  the  decree  of  the 
Circuit  Court  of  Stafford  made  in  June, 
1852,  in  a  suit  in  which  the  said  E.  D.  Scott 
was  plaintiff  and  the  said  W.^  H.  Fitzhugh 
and  others  were  defendants,  to  which  it 
seems  the  said  R.  M.  Scott,  testator  of  the 
appellant,  was  a  party;  by  which  decree 
the  said  contract  or  lease  was,  by  consent 
of  said  plaintiff  and  said  Fitzhug-h,  con- 
firmed; and  after  reciting  that  the  **  whole 
trust  subject  being  in  the  possession  of  the 
person  who  is  entitled  thereto  in  remainder 
after  the  death  of  the  plaintiff  under  the 
said  will,  and  is  also  entitled  to  it  during 
the^ife  of  the  plaintiff  under  the  said  lease, 
subject  to  the  rents  and  covenants  therein 
reserved  and  contained,  and  who,  without 
the  intervention  of  a  trustee,  can  Tpay  and 
apportion  the  rents  to  and  among  the  par- 
ties entitled  thereto,  the  said  person  being 
himself,  entitled  (as  is  believed,)  to  the 
annual  sum  of  $200  charged  upon  the  said 
subject  in  the  will  of  the  said  testator,  and 
the  plaintiff,  who  is  entitled  to  the  residue 
of  the  rent  reserved  in  said  lease,  being 
willing  to  look  to  the  tenant  therefor  and 
not  to  the  said  Fitzhugh ;  the  court,  by  like 
consent,  accepted  the  resignation  of  said 
Fitzhugh  as  trustee  and  discharged  him 
from  the  further  execution  of  the  trust,  and 

declared  the  plaintiff  to  be  thenceforth 
181      entitled  to  *receive  the  rent   reserved 

by  the  said  lease,  and  which  might 
thereafter  accrue,  after  deducting  the  said 
annual  sum  of  $200,  and  that  she  might, 
at  her  own  costs  and  charges,  sue  for  the 
same,  if  necessary,  in  the  name  of  the  said 
Fitzhugh.  It  is  true  that  the  contract  or 
lease  declares  ^^the  said  W.  H.  Fitzhugh, 
trustee,  to  be  entitled  to  the  usual  remedies 
for  the  recovery  of  the  rent  in  case  the 
tenant  shall  at  any  time  be  in  default," 
and  thus  seems  to  reserve  the  remedy  by 
distress  for  the  so-called  rent,  and  to  make 
it  in  effect  a  rent  charge.  But  whether 
this  be  so  or  not  cannot  affect  the  question 
as  to  the  right  of  apportionment  of  the  rent. 
The  only  object  of  the  charge,  if  it  be  one, 
was  to  benefit  the  vendor  and  secure  the 
payment  of  the  money,  not  to  injure  him. 
There  can  be  no  doubt  but  that  the  parties, 
in  graduating  and  fixing  the  amount  of  the 
rent  or  annuity  to  be  received  by  the  appel- 
lee, made  all  due  allowances  for  all  the 
risks  to  which  the  property,  from  its  nature 
and  situation,  was  exposed,  and  agreed 
upon  an  annual  sum  which  at  all  events 
was  intended  to  be  paid  to  the  appellee. 
Such  would  appear  to  be  the  fact  from  the 
apparent  disparity  between  the  yearly  value 
of  the  property  as  proved  by  the  only  evi- 
dence in  the  record,  and  the  amount  of  the 
said  annual  sum.  It  was  doubtless  not  con- 
templated by  either  party  that  property  in 
slaves  was  in  any  immediate  danger  of  the 
complete  annihilation  which  afterwards 
happened  to  it ;  but  still,  that  was  one  of 
the  risks  which  the  vendee  encountered. 
Nor  can  there  be  any  doubt  but  that  it  was 


intended  by  the  arrangement  aforesaid  to 
give  to  the  vendee  or  lessee  aforesaid, 
whichever  he  may  be  called,  the  right  to 
dispose  of  the  property  at  his  pleasure,  and 
thus  to  sell  it  if  he  chose,  from  and  after 
the  date  of  the  contract,  or  rather  the  Ist 
day  of  January  thereafter,  when  it  was  to 
go  into  effect.     The  land,   of  course, 

182  would  remain   subject  *to  the  charge 
for  the   security   of   the.  rent,  if  any 

such  charge  was  created  thereon.  But  cer- 
tainly the  slaves  were  subject  to  no  such 
charge,  unless  they  happened  to  be  on  the 
land,  and  therefore  liable  to  be  distrained 
for  the  rent  thereafter  'in  arrear,  like  any 
other  property  of  the  vendee  or  lessee  or  his 
assigns  thereon.  It  does  not  appear  what 
has  been  done  with  the  land,  slaves,  or 
other  property  since  the  execution  of  the 
contract.  On  this  subject  the  record  is 
very  meagre  of  facts.  The  land  may  have 
been  long  since  sold,  and  some  of  the  slaves 
also.  The  only  evidence  on  the  subject 
which  the  record  affords  is  the  deposition  of 
the  appellee  taken  in  October,  1865,  in 
which  she  states  that  she  had  been  in- 
formed by  others  that  the  appellant  had  sold 
some  of  the  slaves,  but  she  could  not  state 
anything  in  regard  thereto  from  her  per- 
sonal knowledge.  She  was  a  non-resident 
of  the  State,  and  therefore,  probably,  had 
no  personal  knowledge.  It  may  be  said 
that  this  is  hearsay  evidence,  and  therefore 
not  admissible ;  though  it  was  not  excepted 
to,  and  probably  would  have  been  disproved 
if  the  fact  had  been  otherwise  and  had  been 
deemed  material.  I  think  the  substance  of 
the  contract  was  a  sale  for  an  annuity  for 
life  instead  of  a  gross  sum ;  and  that  if  it 
was  intended  by  the  parties  to  make  the 
annuity  a  rent  charge  on  the  property,  the 
only  effect  of  it  was  to  give  the  annuifaint 
an  additional  security,  and  not  to  subject 
him  to  risks  which  would  otherwise  de- 
volve on  the  vendee. 

In  regard  to  the  objection  taken  to  the 
lease  as  not  being  under  seal,  the  original 
lease  has  been  lost,  together  with  all  the 
papers  in  the  suit  in  Stafford.  But  it  is 
recited  in  the  decree  in  that  suit  as  having 
been  by  deed;  and  if  the  testator  of  the 
appellant  was  a  party  to  that  suit,  as  we 
must  take  him  to  have  been,  he  is  bound 
by  the  proceedings  in  that  suit.    But 

183  even  if  it  were   not  *under  seal,  it  is 
a  binding  contract  in  a  court  of  eqnitj 

where  the  parties  now  are. 

The  last  assignment  of  errors  was  with- 
drawn in  the  argument,  and  need  not  be 
further  noticed. 

I  am  of  opinion  to  affirm  the  decree. 

RIVES,  J. ,    concurred  in   the  opinion  of 
Joynes,  J. 
Decree  affirmed. 

184  *Broughton  v.  Coffer. 

January  Term,  1M8,  Richmond. 
I.  Chsncery  Prscttoe— Specific  Bxecntion  of  Contract- 
Answer   Pertly  Pelse— Effect.*— In   a  suit  by  tbe 


^Chancery  Practice —Answer  Partly  Falje-Elfect- 

See  Fant  v.  Miller.  17  Gratt.  187.  and  foot-noU,  where 
tbe  principal  case  Is  cited. 
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Tendee  for  Uie  specific  ezecation  of  a  contract 
for  tbe  purchase  of  land,  the  defendant  denies 
the  contract  as  stated  in  the  hill.  The  fact  that 
the  answer  is  disproved  as  to  some  facts  which 
are  denied,  does  not  destroy  the  weiirht  ascribed 
to  it  by  law.  in  respect  to  other  facts,  as  to  which 
it  is  not  disproved  by  the  required  amount  of 
evidence. 

a.  5aleof  Land— Deed— Parol  Evidence— Case  at  Bar.*— 
On  a  parol  contract  for  the  sale  of  land,  the  vendor 
executes  a*  deed  by  which  he  conveys  a  part 
of  the  land  purchased  to  the  vendee.  It  is  not 
competent  for  the  vendee  to  prove  by  parol  evi- 
dence that  the  deed  was  in  only  part  execution 
of  the  contract,  and  that  the  vendor  had  asreed 
at  the  time  the  deed  was  executed  that  he  would 
convey  the  remainder  at  another  day. 

3.  Same- Same— Same— Same.— Such  an  agreement 
could  only  be  relied  on  as  an  independent  con- 
tract: and  must  either  have  been  in  writinir,  or 
there  must  have  been  part  performance. 

This  was  a  suit  in  equity  in   the  Circuit 
0>urt  of  Fairfax  for  the  specific  execution 
of  a  contract,  by  Wait   Broughton   against 
Francis   Coffer.     The    plaintiff  in    his  bill 
charged— That  in  the  month   of  May.  1848, 
he  visited  the  county  of  Fairfax   from  New 
York,  for  the  purpose  of  purchasing   land, 
when  he  met  Francis  Coffer,  who  informed 
him    he    had   land    for   sale.     That  he  had 
about    four    hundred    and   fifty    acres,    for 
which  he    would   take   $1,500.     That  Coffer 
took    him    over    the    land   and   around  the 
boundaries,  and  showed   him  the  cor- 
185      ners.     That  the  plaintiff  *went  a  sec- 
ond   time   with   a   friend,   and  Coffer 
pointed  out  the  best  portions  of  the  land  as 
an    inducement   to    the   plaintiff  to  buy  it. 
That    the    plaintiff  then   concluded  to  pur- 
chase it,  at  the  price,  and   agreed   to  meet 
the  next  day  at  the  office  of  T.  R.  Love,  to 
make  the  payment,  it  being  cash,    the  pos- 
session   to   be   given    on    the   1st  of  June. 
That  when  they  met  at   the   office  of  Love, 
and   whilst    the    deed    was   being  written, 
Coffer  observed   to   the  plaintiff  that  there 
was  a  part  of  the  land,    seventy   or  eighty 
acres,  a  lot,  he  did  not  wish    to  embrace  in 
the  deed  at  that  time ;  that  there   was  some 
question  of   title   or   something  to  arrange 
first;  that  he  would   make   the  deed  for  the 
balance ;  and  that  he   would  make  the  deed 
for  the  other  thereafter ;  the  purchase  money 
could   all  be    paid,    and  the   plaintiff  could 
take    possession ;    which    was    agreed    on. 
That  the  plaintiff  paid   the  whole  purchase 

•Sale  of  Land— Deed— Parol  Bvldence.^In  Troll  v. 
Carter.  1.5  W.  Va.  676,  the  court  said:  "It  is  a  ireneral 
rule  of  evidence,  that  parol  testimony  cannot  be 
admitted  to  vary  or  add  to  a  written  contract,  and 
especially  a  contract  or  deed  conveying  lands.  See 
Towner  V.  Lucas,  Ex'or.  13  Gratt.  706;  Broughton  v. 
Coffer,  18  Gratt.  is4:  Hurst  v.  Hurst,  7  W.  Va.  298; 
Stevens  v.  Cooper.  1  John.  Ch.  425:  Flint  v.  Shelton, 
13  Mass.  348:  Holmes  v.  Simmons.  3  Desau  (S.  C.) 
140;  Little  Kanawha  Navigation  Company  v.  Rice, 
9  W.  Va.  638.  ••  See,  In  accord,  Lockwood  v.  Holliday, 
16W.  Va.  651:  Huklll  v.  Guffey,  37  W.  Va.  428,  16  S. 
E.  Rep.  M4.  See  Woodward  v.  Foster,  18  Gratt.  200, 
and /(9o^f»o/«,  where  there  Is  an  exhaustive  collec- 
tion of  authorities. 


money,  and  took  the  deed  as  suggested.  He 
was  put  in  possession  of  the  whole  land  by 
Coffer,  and  he  held  and  occupied  it,  not 
presuming  any  difficulty,  and  that  Golfer 
was  honest  and  meant  honest,  until  some 
two  years  ago,  when  plaintiff  heard  that  he 
claimed  he  had  not  sold  a  piece  of  the  land, 
and  sued  the  plaintiff  for  a  trespass;  which 
suit  was  tried,  and  a  verdict  found  on  the 
evidence,  for  the  defendant,  the  present 
plaintiff;  after  which  Coffer  proposed  to 
the  plaintiff  to  take  half  of  the  lot  claimed. 
That  Coffer  had  frequently  said  that  he  had 
sold  all  his  land  that  he  then  held,  and  was 
going  off ;  and  that  he  did  move  out  of  the 
county.  That  notwithstanding  these  facts, 
he  still  fails  and  refuses  to  make  the  plain- 
tiff the  deed  for  the  balance  of  the  land ; 
and  that  the  plaintiff  is  now  inclined  to 
the  opinion  that  Coffer  designed  to  impose 
upon  him,  he  being  a  stranger,  and  con- 
fiding in  what  he  said. 

The    bill   made  Coffer  a  party  defendant, 

and     called     upon     him    to    answer;    and 

prayed  that  he  might  be  compelled  to 

186      *make    the    plaintiff   a  deed   for  ,  the 

balance  of  the  land ;  and   for  general 

relief. 

Coffer  answered  the  bill.  He  says  it  is 
true  the  plaintiff  called  upon  him  in  1848  to 
purchase  land,  and  he  showed  him  the  land 
which  defendant  sold  and  conveyed  to  him ; 
but  it  is  not  true  he  told  plaintiff  that  the 
said  tract  contained  about  four  hundred 
and  fifty  acres,  or  that  the  defendant  had 
about  four  hundred  and  fifty  acres  which 
he  was  willing  to  sell.  On  the  contrary,  he 
told  the  plaintiff  that  the  land  he  was  will- 
ing to  sell  contained  to  the  best  of  his  be- 
lief between  three  hundred  and  fifty  and 
four  hundred  acres.  And  every  allegation 
in  the  bill  in  opposition  to  this  statement 
he  denies  to  be  true.  That  defendant  sold 
to  the  plaintiff  the  land  which  he  after- 
wards conveyed  to  him  by  the  deed  which 
he  files  with  his  answer,  for  the  sum  of 
$1,500,  and  afterwards  put  him  in  possession 
thereof.  And  he  denies  that  he  sold  the 
plaintiff  any  land  not  embraced  in  the 
deed,  or  put  him  in  possession  of  any  other 
land,  or  that  the  sum  of  $1,500  was  paid  or 
agreed  to  be  paid  for  more  land  than  was 
embraced  in  the  deed.  He  denies  that  in 
the  office  of  Love,  or  at  any  other  time  or 
place,  he  made  the  statement  set  out  in  the 
bill  in  relation  to  the  seventy  or  eighty 
acres,  or  that  any  such  agreement  was  en- 
tered into  between  himself  and  the  plain- 
tiff. He  says  he  owned  two  distinct  tracts 
of  land  in  Fairfax  county  derived  from  his 
father,  Francis  Coffer,  deceased;  one,  the 
tract  he  conveyed  to  the  plaintiff,  supposed 
to  contain  three  hundred  and  seventy-eight 
acres,  devised  to  him  by  his  father,  and  the 
other  conveyed  to  him  by  deed  in  July,  1813, 
described  as  containing  seventy-six  acres. 
He  says  it  is  true  he  showed  the  plaintiff  a 
part  of  this  last  tract,  and  plaintiff  wanted 
to  buy  it ;  but  he  refused  to  sell  it,  and  did 
not  sell  it  to  plaintiff,  or  put  him  in  pos- 
session of  it.  That  at  the  time  of  the  sale 
to    the    plaintiff,    this   last  tract    had    not 
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187  been  transferred  to  *him  on  the  land 
revenue  books  of  the  county,  and    in 

consequence  thereof  he  had  never  paid  taxes 
thereon ;  nor  was  said  land  assessed  with 
taxes  until  some  time  after  the  sale  to  the 
plaintiff.  He  denies  that  after  the  decision 
of  the  action  of  trespass  alluded  to  in  the 
complainant's  bill,  or  at  any  time,  he  pro- 
posed to  the  plaintiff  to  take  half  of  said 
land.  He  has  never  admitted  the  com- 
plainant's claim  to  any  portion  of  -said 
land,  or  agreed  to  let  him  have  any  part  of 
it.  And  in  regard  to  said  pretended  agree- 
ment, he  pleads  the  statute  of  frauds,  and 
says,  that  if  made,  it  was  not  in  writing, 
and  was  therefore  void. 

The  deed  from  Coffer  to  Broughton,  in 
consideration  of  $1,500,  conveys  to  the  lat- 
ter a  tract  lof  land  devised  to  Coffer  by  his 
father,  and  the  metee  and  bounds  are  set 
out  in  it.  And  it  does  not  include  the  other 
land  conveyed  to  him  in  1813  by  his  father. 

It  appeared  from  the  certificate  of  the 
clerk  of  the  Circuit  Court  of  Fairfax,  that 
in  January,  1852,  Coffer  brought  an  action 
of  trespass  quare  clausum  fregit  against 
Broughton,  which  was  decided  at  the  Octo- 
ber term,  1853,  by  a  verdict  of  the  jury  in 
favor  of  the  defendant.  But  in  does  not 
appear  from  the  certificate  where  the  tres- 
pass was  laid,  or  what  was  the  ground  of 
defence. 

The  deposition  of  lyyman  Broughton,  a 
son  of  the  plaintiff,  was  twice  taken  by  the 
plaintiff.  He  was  with  his  father  when 
he  went  over  the  land  to  examine  it,  and  he 
proves  that  Coffer  showed  them  the  land  in 
controversy  as  a  part  of  the  land  he  offered 
to  sell,  and  pointed  out  the  corners  of  the 
whole  tract,  and  the  witness  specifies  cor- 
ners, some  of  which  he  says  were  upon  this 
tract.  He  also  says,  that  Broughton  was 
put  in  possession  of  the  land  in  controversy, 
and  exercised  acts  of  ownership  over  it  by 
cutting  timber  and  rails.  He  says  he  was 
present  at  Love's  office  at  the  time  the 
money  was  paid  by  Broughton  to  Coffer, 
and  that  Coffer  said  he  could  not  make 

188  a  *deed  for   the    land   in   controversy 
that    day;  it    was   in   dispute.     That 

Broughton  told  Coffer  he  would  pay  him  for 
the  land  on  that  day,  and  take  a  deed  for 
the  land  at  some  other  day.  In  his  second 
deposition  he  says:  * 'Francis  Coffer  told 
Wait  Broughton  that  he  could  not  give  him 
a  deed  for  that  lot  of  land,  (the  lot  in 
controversy),  that  it  was  in  dispute;  said 
Broughton  told  said  Coffer  that  he  would 
pay  him  for  the  whole  that  day,  and  he 
(Coffer)  could  make  him  a  deed  for  the 
lot  referred  to  at  some  other  time ;  he  could 
make  him  a  deed  for  the  old  place  on  that 
day.  The  purchase  money  was  then  paid, 
$1,500.'* 

Two  other  witnesses  proved  that  Coffer 
had  stated  to  them  that  he  had  sold  the 
whole  of  his  lands  to  Broughton.  One  of 
these  witnesses  was  present  when  the  verbal 
contract  was  concluded,  and  says:  ''There 
was  a  conversation  between  them  about  the 
lines,  or  whether  there  should  be  a  survey. 
Mr.  Coffer  said  there  was  no  need  of  a  sur- 


vey ;  he  had  gone  round  and  showed  them 
the  lines.  Broughton  said,  Mr.  Coffer,  you 
sell  me  all  your  possession ;  and  Mr.  Coffer 
replied  yes,  all  I  pay  tax  for.  Mr.  Brough- 
ton replied,  he  could  not  ask  any  more  of 
any  man  than  all  his  possession,  or  what 
he  paid  tax  for."  This  witness  and  an- 
other considered  $1,500  a  fair  price  for  the 
whole  of  the  land. 

J.  G.  Gunnell,  a  witness  for  the  defend- 
ant, stated  that  he  was  present  when  the 
deed  from  Coffer  to  Broughton  was  made, 
and  heard  some  conversation  between  the 
parties,  whilst  Mr.  Love  was  drawing  the 
deed.  Broughton  wanted  more  land  put  in 
the  deed ;  Coffer  said  he  would  not  sell  any 
more  land  than  he  paid  tax  for.  I  under- 
stood it,  that  there  was  some  land  which 
Broughton  wanted  Coffer  to  put  in  the  deed 
referred  to,  which  Coffer  refused  to  do; 
what  land  it  was,  I  cannot  say. 

John  H.  Coffer,   another    witness,   stated 
that  he  was  present  at  Mr.  Love's  office 

189  when  the  deed  was  made,  and  *it  wais 
understood     between    his    uncle   and 

Broughton  that  the  latter  was  to  have  what 
land  Coffer  then  paid  taxes  for. 

In  February,  1854,  the  cause  came  on  to 
be  heard,  when  the  court  dismissed  the  bill, 
with  costs.  And  thereupon  Broughton  ap- 
plied to  this  court  for  an  appeal,  which  was 
allowed. 

Beach,  for  the  appellant. 
Dulaney,  for  the  appellee. 

RIVES,  J.  The  Judge  below  conceded 
that  "if  there  were  no  deed  in  this  case, 
the  evidence  would  be  sufficient  to  show 
such  part  performance  of  a  parol  contract 
as  to  entitle  the  plaintiff  to  specific  per- 
formance." To  the  propriety  of  this  con- 
cession, my  brothers  here  object,  and  hold 
that  under  the  pleadings  and  proofs  in  this 
case  there  has  not  been  such  part  perform- 
ance as  to  take  it  out  of  the  Statute  of 
Frauds. 

In  this  opinion,  I  cannot  concur;  and 
although  it  be  a  question  of  evidence,  I 
deem  it  proper  to  express  briefly  the  rea- 
sons of  my  dissent.  There  is  no  question 
as  to  the  payment  of  the  purchase  money; 
the  difficulty  exists  as  to  the  proof  of  pos- 
session. The  bill  allecres  possession  of 
"the  whole  land;"  but  this  is  denied  by 
the  answer,  which  insists  that  the  parcel 
of  seventy  or  eighty  acres  in  dispute  was 
never  included  in  the  sale,  nor  possession 
given  of  it.  This  parcel  was  conveyed  to 
the  appellee  by  his  father  by  deed  bearing 
date  the  29th  day  of  July,  1813,  and  the  part 
covered  by  his  deed  of  1st  May,  1848,  to  the 
appellant,  was  devised  to  him  by  his  father's 
will  under  date  of  Ist  February,  1817. 
These  were  parcels  of  one  entire  tract 
That  all  of  it  was  embraced  in  the  original 
parol  contract  is  not  only  proven  by  the 
appellant's  son,  but  also  by  the  pointed 

190  and  explicit  admissions  *of  the  appel- 
lee   to    two   other    witnesses   in  the 

cause,  that  he  had  sold  all  of  his  lands, 
without  any  reservation  whatsoever.  If, 
therefore,  possession  had  been  delivered  un- 
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dcr  the  parol  contract,  there  would  have 
been  no  pretence  for  restricting  it  to  one 
of  these  parcels  rather  than  another. 
Shall  the  deed  have  the  effect  to  restrict  it 
to  the  parcel  conveyed?  Of  course  it  shall, 
if  the  deed  is  to  be  accepted  as  the  full 
expression  of  the  entire  contract;* but  if  it 
is  to  be  viewed  under  the  circumstances  as 
the  execution  of  only  a  part  of  the  contract, 
it  seems  to  me  it  would  be  difficult  to  cir- 
cnmscribe  the  acknowledged  possession  of 
the  appellant  to  the  land  deeded,  and  exclude 
from  it  the  whole  that  was  bargained  for 
and  paid  for. 

But  the  testimony  of  the  single  witness 
as  to  possession  is  not  only  aided  by  this 
corroborative  circumstance,  but  by  a  mate- 
rial fact  averred  by  the  bill,  and  virtually 
admitted  by  the  answer.  The  complainant 
states,  '^he  was  put  in  possession  of  the 
whole  land  by  Coffer,  and  he  held  and  oc- 
cupied it,  not  presuming  any  difficulty,  and 
that  Coffer  was  honest  and  meant  honest, 
until  some  two  years,  when  he  heard  he 
claimed  not  to  have  sold  a  piece  of  the  land, 
and  sued  your  orator  for  a  trespass ;  which 
suit  was  tried,  and  a  verdict  on  the  evidence 
found  for  the  defendant,  your  orator;  after 
which  said  Coffer  proposed  to  your  orator 
to  take  half  of  the  lot  claimed."  In  sup- 
port of  this  allegation,  the  clerk's  certificate 
is  filed  of  the  institution  of  such  a  suit 
between  these  parties  of  trespass  quare 
clausum  fregit,  30th  January,  1852,  and  a 
verdict  for  the  defendant  at  the  October 
term,  1853.  This  would  seem  to  be  too 
vague  and  indefinite  to  admit  of  weight  or 
application  in  this  case,  if  it  were  not  aided 
by  the  context  of  the  bill,  and  more  es- 
pecially by  the  character  of  the  answer  on 
this  point.  It  will  be  seen  that  the  re- 
spondent in  no  wise  denies  the  existence 
and  result  of  this  suit,  and  its   relation    to 

this  land ;  he  does  not  contradict  the 
191      averment  that  *he  had  sought   to  test 

his  title  to  it  in  this  way,  and  had 
been  defeated;  but  contents  himself  with 
denying,  **that  after  the  decision  of  the 
action  of  trespass  alluded  to  in  the  com- 
plainant's bill,  or  at  any  other  time,  he 
proposed  to  the  complainant  to  take  half  of 
said  land."  If  this  action  had  nothing  to 
do  with  his  claim  to,  and  the  complainant's 
possession  of,  this  lot  of  land  in  dispute, 
the  respondent  should  have  shown  or  averred 
it ;  and  his  failure  to  do  so  must  be  construed 
into  a  tacit  admission  of  the  main  aver- 
ment of  such  a  suit  with  such  a  result,  and 
with  reference  to  this  very  lot.  The  denial 
of  possession  by  the  answer,  therefore,  is 
adequately  disproved  and  overborne  under 
the  pleadings  by  this  significant  fact,  taken 
in  connection  with  the  positive  testimony 
of  the  witness  Broughton. 

I  now  turn  to  the  question  of  law  that 
arises  upon  the  state  of  facts  in  this  cause. 
It  pertains  to  that  cardinal  rule  of  evidence 
which  excludes  parol  testimony  as  *'the 
means  of  contradicting  or  varying  the  terms 
of  a  valid  written  instrument-."  Among 
the  exceptions  to  this  rule  is  the  case  where 
the  original  contract  was  verbal  and  entire. 


and  a  part  only  of  it  was  reduced  to  writ- 
ing." 1  Greenleaf  {  284a,  12th  ed.  by 
Kedfield,  and  cases  cited  in  note.  The 
decisions  of  this  court  afford  a  very  apt 
illustration  of  this  principle  in  the  case  of 
hire-bonds.  The  contract  of  hire  is  verbal 
and  entire,  stipulating:  1.  The  term  of 
the  bailment  and  sum  to  be  paid ;  and,  2. 
The  employment  of  the  slave.  The  hire- 
bond  is  usually  the  written  expression  of 
the  former ;  and  the  latter  left  to  rest  upon 
parol  proof.  Hence,  a  hire-bond,  being  the 
reduction  to  writing  of  only  a  part  of  the 
contract  of  hiring,  does  not  preclude  parol 
testimony  as  to  the  remaining  part  of  the 
verbal  agreement  as  to  the  mode  of  employ- 
ment. Harvey  v.  Skipwith,  16  Graft.  410; 
Howell  V.  Cowles,  6  Graft.  393.  It  is  an 
obvious  objection    to  his  use  of  parol 

192  testimony,  *that  the  excuse  for  it  can 
only  appear  by  its  introduction,  be- 
cause in  its  absence  the  writing  must  be 
taken  as  the  whole  of  the  contract.  Hence 
Greenleaf  adds:  *'But  this  is  a  qualification 
of  the  general  rule  which,  although  correct 
in  strictness  of  principle,  it  will  be  always 
difficult  to  apply  in  practice,  without  mate- 
rially trenching  on  the  integrity  of  the  rule 
itself.  But  the  English  courts  do  not  hesi- 
tate to  act  upon  the  exception,  especially 
where  that  seems  the  only  mode  of  reach- 
ing the  justice  of  the  case  and  of  enabling 
one  party  to  escape  from  the  fraud  or  in- 
justice of  the  other."  We  may,  therefore, 
regard  this  exception,  notwithstanding  the 
plausible  objection  to.it,  as  firmly  estab- 
lished and  grafted  on  this  vexed  doctrine  of 
the  admissibility  of  parol  testimony  touch- 
ing written  instruments. 

L/et  us  now  enquire  if  this  case  falls 
properly  within  this  exception.  There  can- 
not be  a  doubt  upon  the  proofs,  that  all  of 
the  land,  comprising  both  parcels,  was 
bargained  and  paid  for.  This  rests  not 
I  upon  the  testimony  of  the  appellant's  son, 
but  upon  the  explicit  admissions  of  the 
vendor  to  two  other  witneses  in  the  cause, 
and  yet  more  strongly  on  his  acknowledg- 
ment at  the  time  of  making  the  deed,  as 
implied  by  his  engagement  to  make  the  deed 
for  the  other  parcel  at  a  future  time.  But 
he  executes  his  contract  of  sale  only  in 
part;  he  makes  the  deed  for  one  parcel  of 
the  land  only;  but  accepts  the  purchase 
money  for  both ;  and  upon  the  false  sugges- 
tion of  some  difficulty  as  to  the  title,  asks 
to  postpone  to  a  future  time  the  making  of 
the  deed  to  the  other  parcel.  It  would  seem 
that  he  was,  perhaps,  contemplating  some 
evasion  of  his-contract,  as  justified  by  his 
conversation  with  Broughton,  which  is  de- 
tained by  the  witness,  Scesson,  in  this 
way:  '* Broughton  said,  Mr.  Coffer,  you 
sell  me  all  your  possession ;  and  Mr.  Coffer 
replied.  Yes,  all  I  pay  tax  for.  Mr. 
Broughton    replied,    he  could  not  ask 

193  more  of  any   man  *than   all   his  pos- 
session,   or    what    he   paid   tax  for." 

He  has  examined  but  two  witnesses  in  this 
cause,  and  both  of  them  speak  solely  to 
this  discreditable  subterfuge.  It  is,  there- 
fore, clearly  inferrible  that  apart  from  the 
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denials  of  his  answers,    he   seeks  to  excuse 
-himself  bj  this  chicanery. 

Here,  then,  in  the  language  of  the  emi- 
nent author  already  quoted,  is  ^  *a  fraud  and 
an  injustice,  from  which  the  party  can 
escape*'  only  by  virtue  of  this  exception  to 
the  general  rule.  It  is  a  far  stronger  case 
than  that  of  the  hire-bond;  there,  the  omis- 
sion to  stipulate  in  writing  for  the  employ- 
ment of  the  slave,  while  taking  the  bond 
for  the  payment  of  the  hire,  was  usual  and 
without  the  suspicion  of  fraud.  The  cases 
may  be  assimilated,  however,  by  supposing 
the  owner  to  insist  on  inserting  in  the  bond  , 
the  stipulations  as  to  the  employment  of 
the  slave,  and  the  obligor  giving  a  simple 
bond  for  the  hire,  and  upon  a  false  sugges- 
tion and  for  a  fraudulent  purpose,  postpon- 
ing to  a  future  time  the  further  written 
assurance  required  of  him ;  and  at  last  re- 
fusing to  give  it.  In  such  a  case,  the  mo- 
tive, the  propriety,  and  the  justice  of  giving 
the  injured  party  the  full  benefit  of  this 
exception  to  the  general  rule  in  the  utmost 
latitude  of  parol  proofs,  are  far  more  clearly 
displayed  and  justified  as  the  only  means 
of  avoiding  a  fraud.  So  in  this  case,  and 
the  view  I  take  of  it,  the  exclusion  of  these 
parol  proofs  would  not  be  justified  by  the 
course  of  judicial  decisions,  however  intri- 
cate they  may  be  in  some  parts  of  this 
leading  doctrine  of  evidence,  and  would 
protect  the  cheat  which  was  manifestly 
practiced  on  the  appellant.  I  cannot,  there- 
fore, for  these  reasons, thus  briefly  assigned, 
concur  in  the  affirmance  of  the  decree  below. 

JOYNES,  J.  The  bill  alleges  that  the 
plaintiff,  Broughton,  purchased  from  the 
defendant.    Coffer,    by   a  verbal  contract,  a 

body  of  land  containing  four  hundred 
194      and  fifty  *acres,  at  the  price  of  $1,500, 

cash ;  that  the  defendant  conveyed  by 
a  deed  which  is  exhibited,  a  tract  containing 
three  hundred  and  seventy-eight  acres, 
described  by  metes  and  bounds,  saying  that 
he  could  not  then  convey  the  residue,  because 
there  was  some  question  of  title  or  some- 
thing to  arrange  first,  but  promising  to 
convey  it  subsequently ;  that  upon  that  un- 
derstanding and  agreement  the  plaintiff 
took  a  deed  for  the  three  hundred  and  sev- 
enty-eight acres,  and  paid  the  whole  pur- 
chase money ;  that  the  defendant  put  the 
plaintiff  into  possession  of  the  whole  land 
purchased,  which  he  has  since  held;  that 
the  defendant  has  refused  to  convey  the 
residue  of  the  land,  pretending  that  he  did 
not  sell  It;  and  prays  a  decree  for  specific 
execution.  The  deed  conveys  the  three 
hundred  and  seventy-eight  acres  for  the 
consideration  of  $1,500,  making  no  reference 
to  the  residue  of  the  land. 

The  defendant,  in  his  answer,  denies  the 
sale  of  any  land  except  that  conveyed  by 
the  deed ;  denies  that  the  defendant  agreed 
to  execute  a  deed  subsequently  for  any  other 
land;  denies  that  the  defendant  put  the 
plaintiff  in  possession  of  any  land  except 
that  embraced  by  the  deed ;  and  relies  on 
the  Statute  of  f^rauds. 

Depositions  were    taken   on    both   sides. 


The  evidence  contained  in  these  depositions 
proves  that  Coffer  made  a  verbal  contract 
with  Broughton  to  sell  him  the  whole  of 
his  land,  containing  about  four  hundred 
and  fifty  acres,  for  the  gross  sum  of  $1,500, 
cash.  The  land  lay  in  one  body,  thongh 
Coffer  hfeld  three  hundred  and  seventy- 
eight  acres  under  one  title,  and  the  residue, 
of  about  seventy  acres,  under  another.  I 
think  this  evidence  is  sufficient  to  outweigh 
the  denial  in  the  answer,  as  to  the  original 
parol  contract. 

Then  as  to  the  deed.  On  its  face,  the 
deed  would  seem  to  be  a  complete  execution 
of  the  contract.     It  imports   that  the  $1,500 

were  paid  in  consideration  of  the  three 
19S      *hundred     and     seventy-eight    acres 

conveyed,  and  no  reference  is  made 
to  any  other  land.  If  there  was  no  other 
evidence,  we  would  be  bound  to  hold  that 
the  deed  expressed  the  final  agreement  of 
the  parties,  namely,  for  a  sale  and  convey- 
ance of  three  hundred  and  seventy-eight 
acres,  instead  of  four  hundred  and  fifty 
acres,  as  contemplated  originally.  To  show 
that  this  was  not  really  so,  and  that  the 
deed  was  only  designed  as  a  partial  execu- 
tion of  the  parol  contract,  the  plaintiff 
examined  his  son  as  a  witness,  who  testified 
that  he  was  present  in  Mr.  Love's  office 
when  the  money  was  paid  to  the  defendant 
by  the  plaintiff,  and  that  the  defendant  said 
he  could  not  convey  the  seventy  acres  *'that 
day;"  **it  was  in  dispute;"  and  that  the 
plaintiff  told  the  defendant  that  he  would 
pay  the  money  that  day,  and  take  a  deed  for 
the  balance  of  the  land  at  another  time.  In 
a  subsequent  deposition,  this  witness  gives 
this  conversation  in  substantially  the  same 
form,  except  only  that  he  makes  the  defend- 
ant say  that  he  could  not  give  the  plaintiff  a 
deed  for  the  seventy  acres,  without  adding 
'*that  day,"  as  in  the  first  deposition. 
His  meaning,  however,  was  probably  the 
same  in  both  depositions.  He  does  not  say, 
in  either  deposition,  that  the  defendant 
said  he  would  make  a  subsequent  deed  for 
the  seventy^acres,  or  that  he  made  any  re- 
ply to  the  remark  of  the  plaintiff,  that  he 
could  make  a  deed  for  the  balance  of  the 
land  at  another  time.  But  as  this  remark 
showed  the  understanding  and  expectation 
of  the  plaintiff,  and  as  the  defendant  ex- 
pressed no  dissent,  as  far  as  appears,  he 
ought  to  be  understood  as  agreeing  to  con- 
vey the  seventy  acres  by  subsequent  deed. 
I  regard  this  witness,  therefore,  as  testify- 
ing, in  effect,  that  the  defendant  agreed  to 
make  such  a  deed. 

Gunnell,  a  witness  examined  by  the  de- 
fendant, testified  that  while  Mr.  Love  was 
writing  the  deed,  he   heard   a   conversation 

between  the  plaintiff  and  defendant; 
1%      that  the  *plaintiff   wanted   more  land 

put  into  the  deed ;  that  the  defendant 
said  he  would  not  sell  more  land  than  he 
paid  tax  for;  that  he  (the  witness),  under- 
stood that  there  was  some  land  which  the 
plaintiff  wanted  the  defendant  to  put  in 
the  deed,  which  the  defendant  refused  to  do; 
but  what  land  it  was  he  could  not  say. 
Another  witness  examined  by  the  defendant 
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was  present  in  the  office  of  Mr.  I^ve  when 
the  deed  was  delivered  and  the  money  paid, 
but  he  does  not  testify  to  any  conversation 
between  the  parties  on  that  occasion. 

The  testimony  of  Gunnel  affords  no  sup- 
port to  that  of  Broughton  in  regard  to  the 
alleged  agreement  to  make  a  subsequent 
deed  for  the  seventy  acres.  And  the  who^e 
of  the  parol  evidence,  supposing  it  to  be 
admissible,  is  insufficient  to  establish, 
against  the  express  denial  of  the  answer, 
and  the  presumption  afforded  by  the  deed, 
that  the  deed  was  intended  to  be  only  in 
partial  execution  of  the  original  parol  con- 
tract, and  that  the  seventy  acres  were  to  be 
conveyed  by  a  subsequent  deed.  Taking 
the  pleadings  and  all  the  evidence  together, 
the  necessary  conclusion  is,  that  the  final 
contract  between  the  parties  was  fully  exe- 
cuted by  the  conveyance  of  the  three  hun- 
dred and  seventy-eight  acres,  and  that  there 
was  no  agreement  by  the  defendant  to  make 
a  subsequent  deed  for  the  seventy  acres. 
The  fact  that  the  answer  was  proved  to  be 
false  as  to  the  quantity  of  land  embraced  in 
the  original  parol  contract,  did  not  destroy 
the  weight  ascribed  to  it  by  law,  in  respect 
to  other  matters,  as  to  which  it  was  not 
disproved  by  the  requisite  amount  of  evi- 
dence. Fant  V.  Miller  &  Mayhew,  17  Gratt. 
187. 

But  if  the  parol  evidence  had  been 
stronger  than  it  is,  it  was  not  admissible  to 
prove  that  the  deed  was  understood  by  the 
parties  to  be  only  a  partial  execution  of  the 
original  parol  contract.  All  previous  nego- 
tiations were  merged  in  the  deed,  which 
197  can  alone  be  looked  to,  in  the  ^absence 
of  fraud  or  mistake,  to  ascertain  the 
final  contract  between  the  parties.  1  Green- 
leaf  Evid.  I  275 ;  4  Cow.  Phil.  Kvid.  1471. 
Upon  its  face  the  deed  imported  a  complete 
execution  of  the  contract  on  which  it  was 
founded,  and  in  the  absence  of  fraud  or 
mistake,  parol  evidence  cannot  be  received 
to  show  that  the  parties  understood  and  in- 
tended it  to  be  only  a  partial  execution  of 
it.  Howes  V.  Barker,  3  John.  R.  506;  Fal- 
coner V.  Garrison,  1  McCord  Const.  R.  209. 
In  the  former  of  these  cases,  Thompson,  J., 
said:  ^'The  deed  cannot  be  considered  as  an 
execution  of  the  contract  in  part  only.  If 
an  execution  at  all,  it  must  be  of  the  whole 
contract,  and  the  articles  of  agreement  are 
a  nullity.  If  so,  the  testimony  offered  in 
support  of  the  plaintiff's  action  to  show 
that  the  consideration  expressed  in  the  deed 
was  more  than  ought  to  have  been  paid, 
could  be  viewed  in  no  other  light  than  as 
parol  evidence  repugnant  to  the  written 
contract."  Kent,  Ch.  J.,  after  saying  he 
had  struggled  hard  to  help  the  plaintiff, 
added:  ^*But  I  cannot  surmount  the  impedi- 
ment of  the  deed,  which  the  plaintiff  has 
accepted  from  the  defendant,  and  which 
contains  a  specific  consideration  in  money, 
and  the  quantity  of  acres  conveyed,  with 
the  usual  covenant  of  seisin.  Sitting  in  a 
court  of  law,  I  think  I  am  bound  to  look  to 
that  deed  as  the  highest  evidence  of  the 
final  agreement  of  the  parties,  both  as  to 
the  quantity  of  the  land  to  be  conveyed  and 


the  price  to  be  given  for  it.  If  there  be  a 
mistake  in  the  deed,  the  plaintiff  must 
resort  to  a  court  of  equity,"  &c. 

In  this  case  it  is  not  pretended  that  there 
was  any  mistake  in  the  deed.  It  conveys 
precisely  what  both  parties  understood  it  to 
convey  when  it  was  executed.  The  parol 
evidence  was  not  admissible  on  the  ground 
of  fraud,  because  that  evidence  was  itself 
the  only  proof  of  the  alleged  fraud.  Towner 
V.  Lucas,  13  Gratt.  705. 

The   alleged    agreement    to  convey 

198  the   seventy   acres   by  *a  subsequent 
deed  can  only  be  relied  on,  therefore, 

as  a  new  and  independent  contract,  and  not 
as  part  of  the  original  contract  remaining 
unexecuted.  But  it  cannot  avail  the  plain- 
tiff in  this  view.  For — 1.  It  was  not  in 
writing.  2.  There  was  no  part  performance 
of  it.  Only  one  witness  testifies  that  the 
defendant  put  the  plaintiff  into  possession  of 
the  seventy  acres,  and  his  testimony  on 
this  point  is  in  direct  conflict  with  the  an- 
swer, and  is  not  supported  by  any  other 
evidence. 

The  bill  alleges,  that  the  defendant 
brought  an  action  of  trespass  against  the 
plaintiff,  in  which  there  was  a  verdict  for 
the  defendant  in  the  action.  The  bill  does 
not  state  what  was  the  foundation  of  the 
action,  but  from  the  connection  in  which 
the  action  is  alluded  to,  it  may  be  inferred 
that  it  related  to  the  land  in  dispute.  The 
bill  further  alleges,  that  after  the  decision 
of  the  action  of  trespass,  the  defendant 
proposed  to  the  plaintiff  to  take  half  of  the 
seventy  acres.  The  defendant,  in  his  an- 
swer makes  no  further  allusion  to  the  action 
of  trespass  than  to  deny  that,  after  the  de- 
cision of  that  action,  or  at  any  other  time, 
he  proposed  to  the  plaintiff  to  take  half  of 
said  land.  The  clerk's  memorandum  only 
states  that  an  action  of  trespass  quare 
clausum  fregit  was  brought  in  January,  1852, 
and  decided  by  a  verdict  for  the  defendant 
in  October,  1853.  It  shows  nothing  as  to 
the  foundation  of  the  action,  or  the  grounds 
of  th6  verdict,  and  does  not  even  state  who 
were  the  parties.  I  am  unable  to  see  that 
there  is,  in  all  this,  anything  from  which 
it  can  be  inferred  that  the  plaintiff  had 
been  put  into  possession  of  the  seventy 
acres.  The  plaintiff  in  that  action  may 
have  failed  for  the  very  reason  that  the 
defendant  had  never  been  in  possession  of 
the  land,  or  executed  any  act  of  ownership 
over  it. 

In  every  view,  therefore,  I  am  of  opinion 

that    the    case    was   against    the    plaintiff, 

and    that     his     bill     was     properly 

199  ^dismissed.  He  may  have  been  cheated 
by   the    defendant,    but   rules  of  law, 

which  we  cannot  set  aside,  forbid  our  giv- 
ing him  relief. 

I  think  the  decree  should  be  affirmed. 

MONCURE,  P.,  concurred  in  the  opinion 
of  Joynes,  J. 

Decree  affirmed. 
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200      *Woodward,  Baldwin  &  Co.  v.  Foster. 

January  Term,  1868,  Richmond. 

Evidence— Endorsement  of  Neffotleble  Peper— Peroi 
Evidence  to  Very.*— in  an  action  by  an  endorsee 
atralnst  his  immediate  endorser,  upon  a  protested 
hill,  parol  evidence  of  an  agreement  between 
them,  at  the  time  of  the  endorsement,  which 
would  vary  the  lecral  liability  of  the  endorser 
under  his  endorsement,  is  inadmissible. 

This  was  an  action  of  debt  in  the  Circuit 
Court  of  the  city  of  Richmond,  brought  by 
Woodward,  Baldwin  &  Co.  ag'ainst  L#.  W. 
Glazebrook  and  Foster  &  Co.  to  recover  the 
amount  of  two  bills  of  $1,000  each,  drawn 
by  Glazebrook  by  his  agent  in  March,  1862, 
upon  Connolly  &  Co.,  of  New  York,  in 
favor  of  R.  F.  Foster  &  Co.,  and  endorsed 
by  them  to  the  plaintiffs,  and  protested  for 
non-acceptance.  The  suit  abated  as  to 
Glazebrook  by  his  death,  and  by  consent 
was  dismissed  as  to  Enders,  and  carried  on 
against  Foster  alone. 

The  case  was  tried  in  May,  1867,  and 
after  the  plaintiffs  had  introduced  the  bills 
as  evidence,  and  proved  the  protest  and 
notice,  the  defendant  introduced  evidence 
to  prove  that,  at  the  time  the  bills  were 
endorsed  and  delivered  by  ,the  defendant 
Foster  to  E.  P.  Smith,  the  agent  of  the 
plaintiffs,  it  was  agreed  between  Foster 
and  the.  said  agent  of  the  plaintiffs,  that 
Foster  should  retain  in  his  hands  the  amount 
paid  him  for  the  bills  by  said  agent,  which 
was  the  amount  expressed   upon  their  face, 

^Evidence— Endorsement  of  Neffotliril>le  Peper— Perol 
Evidence  to  Very.— There  is  no  principle  of  law 
better  settled  than  the  broad  sreneral  rule  that 
parol  evidence  is  not  admissible  to  contradict,  vary, 
add  to,  or  alter  the  terms  of  a  valid  written 
instrument. 

See  Crawford  v.  Jarrett,  2  Leisrh  630;  Hilb  v.  Pey- 
ton, 22  Gratt.  562;  Sauir^ton  v.  Gordon,  22  Gratt 
765;  Martin  v.  Lewis,  SO  Gratt.  682:  Bonsack  v. 
Woodrum.  88  Va.  516,  13  S.  E.  Rep.  994:  Knick 
T.  Knick,  75  Va.  19;  Husrhes  v.  Tinsley,  80  Va.  369; 
Pasre  v.  Belvin,  88  Va.  991,  14  S.  E.  Rep.  848;  Bruce 
V.  Slemp,  82  Va.  852;  Hubble  v.  Cole,  85  Va.  90,  7  S.  E. 
Rep.  242;  Hardin  v.  Kelley,  89  Va.  832,  16  S.  E,  Rep. 
894:  Holston.  etc..  Co.  v.  Campbell,  89  Va.  396,  16  S.  E. 
Rep.  274;  Richardson  v.  Planters'  Bk.,  94  Va.  136, 
26  S.  E.  Rep.  413;  Bank  v.  Walton,  96  Va.  439,  81  S.  E. 
Rep.  890:  Slaughter  v.  Smither,  97i  Va.  205,  S3  S.  E. 
Rep.  544:  Riverview  Land  Co.  v.  Dance,  98  Va.  245, 
35  S.  E.  Rep.  720;  Catt  v.  Olivier,  98  Va.  663,  36  S.  E. 
Rep.  980;  Scott  v.  N.  &  W.  R.  Co.,  90  Va.  241,  17  S.  E. 
Rep.  882;  Allen  v.  Crank  (Va.),  23  S.  E.  Rep.  T72: 
Klloe  V.  McLaln.  33  W.  Va.{32, 10  S.  E.  Rep.  11:  Howell 
V.  Behler,  41  W.  Va.  617,  24  S.  E.  Rep.  649:  Brou^hton 
V.  Coffer,  18  Gratt.  184.  and  foot-note;  Miller  v. 
Fletcher,  27  Gratt.  403,  and  foot-note,  where  many 
other  cases  are  collected  on  this  subject  In  the 
srreat  majority  of  these  cases,  the  principal  case  is 
cited  as  authority  on  the  point. 

And  this  rule  of  exclusion  of  a  parol  agreement, 
above  stated,  applies  as  well  to  a  written  instru- 
ment whose  leacU  import  is  clear  and  definite  (as  to 
the  rights  and  liabilities  of  the  parties  thereto), 
as  to  one  where  specific  stipulations  are  fully  written 
out    For  when  the  leiral  import  of  a  contract  is 


with  fifteen  per  cent,  added,  and  paid  in 
Confederate  States  treasury  notes;  and 
not  pay  the  same  over  to  the  drawers 
201  of  the  bills  until  *it  was  ascertained 
that  the  bills  had  been  accepted  and 
paid  by  the  drawees  in  New  York ;  and  if 
they  should  not  be  accepted  and  paid  by 
the  drawees,  upon  notice  thereof  and  the 
return  of  said  bills  to  Foster,  he  should  re- 
fund the  money  so  paid  to  him  for  them. 
And  he  also  introduced  evidence  to  prove 
that  he  was  a  broker,  and  had  no  interest 
in  the  bills ;  but  was  only  to  receive  a  com- 
mission of  two  per  cent,  in  case  they  were 
paid.  There  was  other  evidence,  which  it 
is  unnecessary  to  state. 

After  the  evidence  was  introduced,  tbe 
plaintiffs  moved  the  court  to  give  to  the 
junr  the  following  instruction,  viz: 

The  court  instructs  the  jury  to  disregard 
all  parol  evidence  tending  to  prove  an 
agreement  between  the  defendant  Foster 
and  Smith,  the  agent  of  the  plaintiffs,  be- 
fore or  at  the  time  of  the  endorsement  of 
the  bills  of  exchange,  inconsistent  with  the 
contract  between  the  parties,  created  by  the 
endorsement  of  said  bills  of  exchangre  bj 
the  said  Foster,  and  the  delivery  of  the 
same  by  him  to  said  Smith ;  and  that  the 
contract  so  created,  as  evidenced  by  said 
bills  of  exchange  with  the  endorsements 
thereon,  between  the  said  Foster  and  the 
plaintiffs  by  their  agent  said  Smith,  was 
an  absolute  contract  by  the  said  Foster  to 
pay  to  the  said  plaintiffs  the  amount  of  said 
bills   of    exchange    with  all  legal  damages 

clear  and  definite,  the  intention  of  the  parties  is 
for  all  substantial  purposes,  as  distinctly  and  fnlU 
expressed  as  if  they  had  written  out  in  words  what 
the  law  Implied.  Colhoun  v.  Wilson.  27  Gratt  W; 
Martin  v.  Lewis.  80  Gratt  688.  and  foot-note:  Bankr. 
Walton,  96  Va.  487,  81 S.  E.  Rep.  890;  Riverview  Land 
Co.  V.  Dance,  98  Va.  240,  245,  85  S.  E.  Rep.  79Ql 

This  rule,  while  applicable  to  all  cases  of  written 
instruments,  applies  especially  to  mercanUle  In- 
struments. See  Martin  v.  Lewis,  90  Gratt  683: 
Bank  of  U.  S.  v.  Dunn,  81  U.  S.  51.  8  L.  Ed.  316.  and 
note. 

But  parol  evidence  is  admissible  between  the 
orisrinal  parties  to  show  that  notes  were  delivered 
on  conditions  which  have  not  been  complied  with, 
for  this  does  not  vary  or  contradict  the  notes. 
Catt  V.  OliYier,  96  Va.  581, 36  S.  E.  Rep.  980  (6  Va.  Law 
Resr.  465) :  Burke  v.  Dulaney,  158  U.  S.  228, 14  Sup.  C?t 
Rep.  816;  Nash  v.  Fujrate.  82  Gratt.  610,  and  foot- 
note; Solenberarer  v.  Gilbert  86  Va.  787, 11  a  E.  Rep. 
789;  Humphreys  v.  R.  &  M.  R.  R.  Co..  88  Va.  431.  IS  S. 
E.  Rep.  985. 

Prof.  Burks  (in  a  note  to  Bank  v.  Walton,  4  Va. 
Law  Reff.  591,  606)  expresses  the  opinion  that  the 
case  of  Burke  v.  Dulaney,  153  U.  S.  238,  upon  which 
the  decision  in  Catt  v.  Olivier  rests,  is  in  direct  con- 
flict with  the  principal  case  (Woodward  v.  Foster). 
But,  in  a  note  to  Catt  v.  Olivier,  6  Va.  Law  Reg.  4©, 
470,  the  opinion  is  expressed  that  there  is  no  real 
conflict  between  these  cases.  It  is  said:  "When  a 
written  promise  by  one  party  is  delivered  to  the 
other— the  latter  on  his  part  orally  stipnla ting  the 
terms  upon  which  the  instrument  Is  accepted,  not  in- 
consistent with  the  written  promise— the  admlssicai 
of  parol  testimony  to  establish  these  terms  does  not 
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thereon,  provided  the  said  bills  should  be 
duly  presented  to  the  drawees  Connolly  & 
Co.,  and  not*  paid  by  them,  and  duly  pro- 
tested, and  due  notice  of  such  protest  given 
to  said  endorser  Foster ;  the  value  of  said 
bills  to  be  computed  according  to  the  value 
of  Confederate  notes  at  the  date  of  said 
endorsement. 

The  court  refused  to  give  this  instruc- 
tion, and  the  plaintiff  excepted.  And  the 
jury  having  found  a  verdict  in  favor  of  the 
plaintiffs  for  $86.25,  a  part  of  the  debt  in 
the  declaration  mentioned,  with  interest 
from    the    3d    of    April,    1865,    until   paid; 

and    the    court     having    rendered    a 
202      ^judgment    accordingly,     Woodward, 

Baldwin  &  Co.  applied   to   this    court 
for  a  writ  of  error ;  which  was  allowed. 

£.  T.  Cannon  and   Griswold,    for  the  ap- 
pellants. 
Howison  &  Dunlop,  for  the  defendant. 

JOYNBS,  J.  This  action  was  brought  by 
Woodward,  Baldwin  A  Co.  against  Foster  A 
Co.  as  endorsers  of  two  bills  of  exchange 
drawn  in  Richmond  in  1862,  upon  New 
York,  payable  to  the  order  of  Foster  A  Co. , 
and  by  them  endorsed  specially  to  the  plain- 
tiffs, and  which  were  dishonored  by  the 
drawees.  The  suit  was  dismissed  as  to 
Foster's  partner,  and  proceeded  to  a  judg- 
ment against  Foster,  to  which  the  plaintiffs, 
having  recovered  less  than  they  claimed  to 
be  entitled  to,  obtained  a  supersedeas. 

Upon  the  trial,  the  defendant  introduced 
evidence  to  prove,  among  other  things,  that 
when  the  bills  of  exchange  were  endorsed 
by  Foster  and  delivered  by  him  to  Smith, 
the  agent  of  the  plaintiffs,  to  whom  Foster 
had  sold  them,  it  was  agreed  between  Foster 
and  Smith  that  Foster  should  retain  in  his 
hands  the  amount  paid  to  him  by  Smith  for 
the  bills,  being  the  sum  expressed  on  their 
face,  with  fifteen  per  cent,  added,  which 
was  paid  in  Confederate  States  treasury 
notes ;  and  not  paj^  the  same  over  to  the 
drawer  until  it  should  be  ascertained  that 
the  bills  had  been  paid  by  the  drawees ;  and 

Infrlnffe  the  rale  forbid dlnsr  the  Introduction  of 
l»arol  testimony  to  vary  a  written  instmment 
The  principal  case  seems  clearer  if  we  suppose  the 
notes  to  have  been  delivered  to  the  payee,  on  oral 
condition  that  each  maker  should  receive  a  share 
of  stock  in  the  corporation— a  scholarship,  or,  in- 
deed! any  other  property  .or  benefit.  This  condition 
unfulfilled  would  clearly  be  a  defense.  Every  note 
executed  for  the  purchase  of  lands  or  sroods,  is  de- 
livered on  some  express  or  implied  condition— «.  o. 
that  the  payee  shall  make  srood  his  warranty  of 
title  or  quality,  etc.  To  take  a  concrete  case,  if  A 
executes  a  note  to  B,  he  cannot  set  up  a  contem- 
poraneous parol  afirreement  that  B  will  not  hold 
him  liable  on  the  note.  He  may  prove,  however, 
either  that  there  was  no  consideration,  or  that  the 
note  was  executed  as  the  purchase  price  of  a  cer- 
tain horse,  sold  with  certain  warranties,  and.  that 
there  was  an  express  or  implied  condition  that 
the  note  was  not  to  be  paid,  in  whole  or  in  part, 
on  breach  of  this  condition. 

"The  principle  which  srives  the  maker  his  defense 
la  the  case  last  illustrated,  is  generally  treated. 


that,  in  case  they  should  not  be  paid,  Foster 
should,  upon  notice  thereof  and  the  return 
of  the  bills  to  him,  refund  the  money  to 
Smith;  that  this  arrangement  was  made 
because  it  was  uncertain  whether  the  bills 
would  be  paid ;  that  Foster  was  a  broker, 
and  had  no  interest  in  the  bills,  but  was 
only  to  receive  a  commission  of  two  per 
cent,  as  compensation  for  services  as 
broker,  in  case  the  bills  were  paid. 

The  counsel  for  the  plaintiffs  moved  the 
court    to    instruct   the    jury    to    disregard 

all  the  parol  evidence  tending  to 
203      *prove   an  agreement  between  Foster 

and  Smith,  before  or  at  the  time  of 
the  endorsement  of  the  bills,  inconsistent 
with  the  contract  created  by  the  endorsement 
of  the  bills  by  Foster  and  the  delivery  of 
them  to  Smith,  and  that  the  contract  evi- 
denced by  the  said  bills  and  the  endorse- 
ments thereon  was  an  absolute  contract  by 
Foster  to  pay  to  the  plaintiffs  the  amount 
of  said  bills,  with  all  legal  damages,  pro- 
vided they  should  be  dulj*  presented,  dis- 
honored and  protested,  and  notice  thereof 
given  to  Foster ;  the  value  of  the  amount 
called  for  by  said  bills  to  be  computed  ac- 
cording to  the  value  of  Confederate  notes 
at  the  date  of  the  endorsements.  The 
court  refused  to  give  this  instruction.  The 
propriety  of  this  refusal  is  the  point  for  de- 
cision. The  only  question  raised  in  the 
argument  in  this  court  is,  whether  it  was 
admissible  for  the  defendant  to  prove  the 
parol  agreement  between  himself  and  Smith 
at  the  time  of  the  endorsement  and  delivery 
of  the  bills.  This  is  the  only  question  we 
are  expected  to  decide;  the  counsel  for  the 
defendant  having  declined  to  raise  any 
question  arising  out  of  the  war  which  was 
pending  between  the  United  States  and  the 
Confederate  States  at  the  time  these  trans- 
actions took  place. 

The  legal  import  of  Foster's  endorsement 
of  the  bills  was,  that  he  transferred  them 
to  the  plaintiffs,  and  assumed  upon  himself 
the  ordinary  liabilities  of  an  endorser  of 
such    bills.     This    legal  intendment  as   to 

not  as  a  delivery  of  the  note  on  condition,  but  as  a 
failure  of  consideration,  partial  or  totaL  Indeed, 
the  breach  of  condition  upon  which  the  instrument 
is  delivered,  is  nothing  else  than  a  failure  of  consid- 
eration. The  payee  havluir  failed  to  perform  the 
condition  as  promised— or  if  the  performance  does 
not  rest  with  him,  the  condition  bein?  unfulfilled 
—the  consideration  for  the  maker's  promise  fails. 

"In  the  principal  case,  therefore,  instead  of  rest- 
ing the  decision  on  the  principle  of  conditional 
delivery,  it  miffht  have  been  placed  on  the  srround 
of  failure  of  con.slderation.  The  ground  upon 
which  the  court  placed  it,  however,  is  the  accepted 
classification." 

By  section  68  of  the  Negotiable  Instrument  Law 
it  is  enacted  **as  respects  one  another,  endorsers 
are  liable  prima  facie  in  the  order  in  which  they  in- 
dorse: but  evidence  is  admissible  to  show  that  as 
between  or  amonsr  themselves  they  have  aarreed 
otherwise."  This  act  would  seem  therefore  to  be 
intended  to  chansre  the  law  as  laid  down  in  the 
principal  case.    See  4  Va.  Law  Reir.  145.  595. 
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Foster's  liability  is  not  repealed  or  im- 
paired by  the  facts  that  he  was  a  broker, 
that  he  had  no  interest  in  the  bills,  and 
that  he  was  only  to  receive  a  commission 
for  services  as  broker  in  case  the  bills 
were  paid.  It  is  not  the  usage  of  brokers 
to  endorse  all  the  bills  they  sell.  Why  did 
Foster  endorse  the  bills  at  all,  unless  it 
was  to  give  them  credit  by  his  name?  Why 
were  they  not  drawn  payable  to  the  order 
of  the  drawer,  as  is  usually  done  when  the 
bill  is  to  be  sold  in  the  market,  upon  the 
credit  of  the  drawer  alone?    Foster's 

204  *endorsement   was   not    necessary   to 
carry  into  effect   the   agreement  as  to 

his  holding  the  proceeds.  See  Goupy  &  al.^ 
V.  Harden  &  als. ,  7  Taunt.  R.  159,  2  Eng. 
O.  !-/■  Iv.  58. 

The  evidence  in  relation  to  the  cotempo- 
raneous  parol  agreement  tended  to  prove, 
that  Foster  was  not  to  be  liable  as  endorser, 
but  was  to  be  liable  only  as  bailee  of  the 
sum  paid  to  him  for  the  bills,  which  sum 
he  was  to  refund  to  Smith  or  to  pay  over  to 
the  drawer,  accordingly  as  the  bills  might 
be  paid  or  dishonored  by  the  drawees.  This 
evidence,  therefore,  evidently  tended  to 
vary  and  contradict  the  legal  import  of  the 
endorsement.  It  did  so  as  much  as  if  the 
bills  had  belonged  to  Foster  himself.  The 
instruction  asked  was  predicated  on  that 
view,  and  by  refusing  it  the  court  virtually 
decided  that  it  was  no  objection  to  the  evi- 
dence ;  that  it  tended  to  vary  or  contradict 
the  contract  imported  by  the  endorsement, 
and  this  has  not  been  disputed  in  the 
argument. 

If  the  contract  of  Foster  had  been  written 
out  in  words,  this  evidence  would  have  been 
inadmissible  upon  the  well  established  and 
familiar  principle,  that  evidence  of  a  con- 
temporaneous parol  agreement  is  not  ad- 
missible to  contradict  or  vary  that  which  is 
contained  in  a  written  instrument.  1 
Greenleaf  Evid.  22  277,  281,  282;  Towner  v. 
Lucas'  ex* or,  13  Gratt.  703 ;  Allen  v.  Fur- 
bish, 4  Gray  R.  504.  And  such  evidence 
could  not  be  received  on  the  ground  that  it 
would  be  a  fraud  to  insist  on  the  written 
contract,  in  violation  of  the  parol  agree- 
ment, because  the  evidence  of  the  parol 
agreement  is  itself  the  only  evidence  of 
fraud.  Towner  v.  lyucas'  ex'or.  These 
general  principles  are  of  the  utmost  im- 
portance in  the  administration  of  justice. 
Without  them,  there  would  be  no  certainty 
in  written  contracts,  and  no  safety  in  the 
most  formal  transactions.  They  ought  not 
to  be  frittered  away  by  nice  distinctions 
to  meet  the  hardships,  real  or  supposed, 
of  particular  cases. 

205  *These  general  principles  were   not 
controverted  in    the   argument,  but  it 

was  insisted  that  they  have  no  application 
to  contracts,  the  terms  of  which  are  not 
written  out  in  words,  but  are  implied  by 
law.  And  it  was  contended  accordingly, 
that  where  an  endorsement  is  in  blank,  or 
where,  as  in  this  case,  its  express  terms 
import  a  transfer  of  the  paper  to  the  en- 
dorsee, and  are  silent  as  to  anything  more, 
it  is  competent  for  the  endorser,  in  an  action 


against  him  by  his  immediate  endorsee,  to 
prove  the  special  agreement  on  which  the 
endorsement  was  made,  whatever  it  may 
be,  and  thus  to  vary  or  contradict  the  ordi- 
nary legal  import  of  the  endorsement.  The 
following  authorities  were  cited  in  support 
of  this  view:  Hill  v.  Ely,  5  Serg.  & 
Rawle  R.  363 ;  Barker  v.  Prentis,  6  Mass. 
R.  430;  Twogood  ex  parte,  19  Ves.  R.  229; 
Mehetin  v.  Barnet,  Coxe  R.  86;  Field  v. 
Biddle,  1  Yeate's  R.  122.  Other  cases  of 
like  effect  are  collated  in  4  Cowen  PhiL 
Evid.  1473.  The  counsel  for  the  plaintiffs 
cited  Watson  v.  Hunt,  6  Gratt.  633;  and 
Towner  v.  Lucas'  ex'or,  13  Gratt.  705. 

There  is  no  just  ground  in  principle  for 
the  distinction  thus  contended  for.  When 
the  legal  import  of  a  contract  is  clear  and 
definite,  the  intention  of  the  parties  is,  for 
all  substantial  purposes,  as  distinctly  and 
as  fully  expressed,  as  if  they  had  written 
out  in  words  what  the  law  implies.  It  is 
immaterial  how  much  or  how  little  is  ex- 
pressed in  words,  if  the  law  attaches  to 
what  is  expressed  a  clear  and  definite  im- 
port. Though  the  writing  consists  only  of 
a  signature,  as  in  the  case  of  an  endorse- 
ment in  blank,  yet  where  the  law  attaches 
to  it  a  clear,  unequivocal  and  definite  im- 
port, the  contract  imported  by  it  can  no 
more  be  varied  or  contradicted  by  evidence 
of  a  cotemporaneous  parol  agreement,  than 
if  the  whole  contract  had  been  fully  written 
out  in  words.  The  mischiefs  of  ad- 
206  mitti  ng  parol  *evidence  would  be  the 
same,  in  such  cases,  as  if  the  terms 
implied  by  law  had  been  expressed. 

In  conformity  with  these  views,  the  rule 
which  excludes  evidence  of  a  cotemporane- 
ous parol  agreement  to  contradict  or  vary  a 
contract  in  writing,  is  applied  in  England 
to  the  case  of  an  endorsement  in  blank,  as 
may  be  seen  from  the  cases  of  Hoane  v. 
Graham,  3  Camp.  R.  57 ;  and  Free  v.  Haw- 
kins, 8  Taunt.  R.  92,  (4  Eng.  C.  Iv.  R.  31). 
It  is  applied  also  to  the  case  of  an  acceptor, 
the  special  terms  of  whose  contracts,  as  in 
the  case  of  an  endorser,  are  not  expressed 
in  words,  but  are  supplied  by  legal  con- 
struction and  intendment.  Basant  v.  Cross, 
10  Com.  B.  R.  895,  (70  Eng.  C.  L.  R.); 
Adams  v.  Wordley,  1  Mees.  &  Welsh.  R. 
374;  Ace.  Cowles  v.  Townsend,  31  Alab. 
R.  133. 

In  Pike  v.  Street,  1  Mood.  &  Walkt  R. 
226,  (22  Eng.  C.  L.  R.  299,)  tried  before 
Lord  Tenterden  at  Nisi  Prius,  the  action 
was  brought  by  the  endorsee  of  a  bill  of 
exchange  against  his  immediate  endorser. 
The  defence  was,  that  though  the  plaintiff 
gave  value  to  the  defendant,  it  was  upon  a 
verbal  agreement  that  he  should  sue  the  ac- 
ceptor only,  and  that  he  should  not  sue  the 
defendant  as  endorser.  Lrord  Tenterden 
held,  that  such  an  agreement,  if  proved, 
would  be  a  good  bar  to  the  action.  This 
case  was  cited  by  counsel  in  Foster  v.  Jolly, 
1  Crompt.  Mees.  &  Rose.  R.  703,  as  an  au- 
thority to  show,  that  evidence  of  a  cotem- 
poraneous parol  agreement  might  be  given 
to  vary  the  written  contract  of  an  endorser. 
But  Parke,  B. ,  said  that  that  case  fell  within 
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the  class  in  which  the  consideration  is  con- 
tradicted; the  evidence  went  to  show  that 
there  was  no  consideration  as  between  the 
plaintiff  and  the  defendant.  Whether  this 
observation  was  or  was  not  justified  by  the 
facts  of  the  case,  it  indicates  the  ground 
upon  which  alone,  in  the  opinion  of  a 

207  Judge   of  the  greatest  ^learning  and 
eminence,  the  opinion  of  Ivord  Ten- 

terden  can  be  sustained.  The  general  rule 
is  thus  stated  by  Mr.  Justice  Byles,  in  his 
work  on  Bills  77,  and  is  applicable  to  all 
the  parties  to  a  bill  of  exchange :  *  *No  ver- 
bal agreement  can  take  effect  if  cotempo- 
raneous  with  the  making  of  the  instrument ; 
for  that  would  be  to  allow  verbal  evidence 
to  vary  a  written  contract.  *  Every  bill  or 
note,'  says  Parke,  J.,  'imports  two  things: 
value  paid,  and  an  engagement  to  pay  the 
amount  on  certain  specified  terms.  Evi- 
dence is  admissible  to  deny  the  receipt  of 
value,  but  not  to  vary  the  engagement.'  " 
So  it  has  been  held  that  between  the  im- 
mediate parties,  evidence  may  be  given  of 
a  cotemporaneous  parol  agreement,  con- 
sistent with  the  written  contract;  as,  for 
example,  that  the  bill  was  endorsed  and 
handed  over  for  a  particular  purpose,  as  for 
collection,  without  giving  to  the  trustee  the 
usual  rights  of  an  endorsee;  Manley  v. 
BoYcot,  2  El.  &  Bl.  R.  46,  (75  Eng.  C.  L. 
R.j ;  or  that  the  bill  was  transferred  as  an 
escrow,  or  upon  an  express  condition,  which 
has  not  been  complied  with.  Bell  v.  Ivord 
Ingestre,  12  Queen's  Bench  R.  317,  (64 
English  C.  I4.  R.  10),  Ricketts  v.  Pendle- 
ton, 14  Maryl.  R.  320.  See  also  Wallis  v. 
Littell,  11  Com.  Bench  R.  369,  (103  Eng. 
C.  L#.  R. ),  and  cases  cited.  In  short,  such 
cases  are  subject  to  the  ordinary  rules  ap- 
plicable to  the  admission  of  parol  evidence 
in  reference  to  written  contracts.  Under 
these  rules,  it  is  always  competent  to  show 
a  want  of  consideration  or  fraud,  as  between 
the  immediate  parties,  in  order  to  defeat 
the  contract.  1  Greenl.  Evid.  {  284.  So 
evidence  of  the  relations  of  the  parties,  and 
of  the  circumstances  under  which  a  written 
contract  was  made,  may  be  given  in  order 
to  explain  the  intention  when  not  plainly 
expressed.  1  Greenl.  Evid.  i  477;  Craw- 
ford V.  Jannett,  2  Leigh  630;  Nash  v. 
Towne,  5  Wall,  U.  S.  R.  689.  And  this 
rule,  while  applicable  to  all  written  in- 
struments, applies  especially  to  mer- 

208  cantile  *instruments.     Moore  v.  Holt, 
10   Gratt.    284;  Bainbridge  v.    Wade, 

16  Queen's  Bench  R.  89  (71  Eng.  C.  Lr.  R.) ; 
Humphrey  v.  Dale,  7  El.  &  Bl.  R.  266  (90 
Eng.  C.  L.  R. ).  See  Broom's  Legal 
Maxims,  465-477. 

In  Bank  of  United  States  v.  Dunn,  6 
Peters'  R.  51,  the  action  was  brought 
against  Dunn  as  endorser  of  a  note  made 
by  Scott,  payable  to  Dunn,  and  endorsed  by 
him,  and  by  one  Carr.  The  defendant 
offered  Carr  as  a  witness,  who  testified  that 
before  he  endorsed  the  note  he  had  a  con- 
versation with  Scott,  the  maker,  who  told 
him  that  a  pledge  of  stock  had  been,  or 
would  be,  made  to  secure  the  ultimate  pay- 
ment of   the    note,  and  that  there  would  be 


no  risk  in  endorsing  it ;  that  he  then  went 
to  the  bank,  and  saw  the  president  and 
cashier,  from  whom  he  understood  that  the 
names  of  two  endorsers  residing  in  Wash- 
ington were  required  on  the  note  as  a 
matter  of  form ;  and  that  he  would  incur 
no  risk  in  endorsing  it ;  that  he  communi- 
cated both  conversations  to  Dunn,  and  per- 
suaded him  to  endorse  the  note,  representing 
to  him  that  he  would  run  no  risk,  as  the 
note  was  secured  b3'  a  pledge  of  stock ;  that 
the  impression  he  received  from  Scott  and 
from  the  president  and  cashier  was,  that 
the  endorsers  would  be  held  liable  only  in 
the  event  of  deficiency  after  the  pledge  of 
stock  had  been  first  resorted  to ;  and  that 
he  and  Dunn  endorsed  the  note  under  this 
belief,  and  without  any  consideration. 

The  Supreme  Court  held,  that  this  evi- 
dence was  improperly  received.  Mr.  Justice 
McLean,  delivering  the  opinion  of  the 
court,  said;  *'On  the  part  of  the  defendant's 
counsel  it  is  contended,  that  between  par- 
ties and  privies  to  an  instrument  not  under 
seal,  a  want  of  consideration  in  whole  or 
in  part  may  be  shown.  That  the  endorse- 
ment in  question  was  made  in  blank ;  and 
that  it  is  competent  for  the  defendant  to 
prove  under  what  circumstances  it  was 
made ;  that  if  an  assurance  were  given 
209  at  the  time  of  *the  endorsement  that 
the  names  of  the  defendant  and  Carr 
were  only  required  as  a  matter  of  form,  and 
that  a  guarantee  had  been  given  for  the 
payment  of  the  note,  so  as  to  save  the  en- 
dorsers from  responsibility,  it  may  be 
proved  under  the  rule  which  permits  the 
promisor  to  go  into  the  consideration  of  a 
note  or  bill  between  the  original  parties. 

**In  support  of  this  position  authorities 
are  read  from  5  Serg.  &  Rawle  363,  and  4 
Wash.  C.  C.  Rep.  480,  In  the  latter  case, 
Mr.  Justice  Washington  says:  *The  rea- 
sons which  forbid  the  admission  of  parol 
evidence  to  alter  or  explain  written  agree- 
ments and  other  instruments  do  not  apply 
to  those  contracts  implied  by  operation  of 
law,  such  as  that  which  the  law  implies  in 
respect  to  the  endorser  of  a  note  of  hand. 
The  evidence  of  the  agreement  made  be- 
tween the  plaintiffs  and  defendants, 
whereby  the  latter  were  to  be  discharged 
on  the  happening  of  a  particular  event,  was 
therefore  properly  admitted.' 

**The  decision  in  5  Serg.  &  Rawle  was 
on  a  question  somewhat  analogous  to  the 
one  under  consideration,  except  in  the 
present  case  there  is  no  allegation  of  fraud, 
and  the  decision  in  that  case  was  made  to 
turn  in  part  at  least  on  that  ground. 

*  *In  Pennsylvania  there  is  no  court  of 
chancery,  and  it  is  known  that  the  courts 
in  that  State  admit  parol  proof  to  affect 
written  contracts  to  a  greater  extent  than 
is  sanctioned  in  the  States  where  a  chan- 
cery jurisdiction  is  exercised.  The  rule  has 
been  differentl3'  settled  in  this  court." 

**The  liability  of  parties  to  a  bill  of  ex- 
change or  promissory  note  had  been  fixed  on 
certain  principles,  which  are  essential  to 
the   credit    and    circulation   of  such  paper. 
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These  principles  orig-inated  in  the  con- 
venience of  commercial  transactions,  and 
cannot  now  be  departed  from. 

*'The  facts  stated  by  the  witness 
210  Carr  are  in  direct  *contradiction  to 
the  oblig^ations  implied  from  the  en- 
dorsement of  the  defendant.  By  his  en- 
dorsement he  promised  to  pay  the  note  at 
maturity,  if  the  drawer  should  fail  to  pay 
it.  The  only  condition  on  which  this 
promise  was  made  was  that  a  demand 
should  be  made  of  the  drawer  when  the  note 
should  become  due,  and  a  notice  given  to 
the  defendant  of  its  dishonor.  But  the 
facts  stated  by  the  witness  would  tend  to 
show  that  no  such  promise  was  made.  Does 
not  this  contradict  the  instrument?  and 
would  not  the  precedent  tend  to  shake,  if  not 
destroy,  the  credit  of  commercial  paper." 
In  Brown  v.  Wiley  &  al.,  20  How.  U.  S. 
R.  442,  in  an  action  by  the  payee  of  a  bill 
ag-ainst  the  drawer,  the  defendant  offered 
evidence  to  prove  that  it  was  expressly 
agreed  by  the  agent  of  the  plaintiffs,  when 
the  bill  was  delivered  to  him,  that  it  should 
not  be  presented  for  acceptance  until  other 
bills  drawn  on  the  same  parties  in  favor  of 
the  plaintiffs  had  been  provided  for  by  the 
defendant  by  placing  funds  in  the  hands  of 
the  drawees,  who  had  ag'reed  to  accept  the 
last  bill  after  they  should  receive  funds  to 
meet  the  others,  and  that  the  bill  would 
not  have  been  delivered  to  the  agent  of  the 

?laintiffs  if  he  had  not  agreed  to  hold  it  up. 
'he  Supreme  Court  held   that  the  evidence 
was  properly  rejected. 

It  was  argued,  that  the  evidence  offered  did 
not  contradict  or  vary  any  of  the  terms  of 
the  bill,  but  only  proved  an  agreement  col- 
lateral to  the  written  contract  and  cotem- 
poraneous  with  it,  leaving  its  terms  intact, 
but  limiting  the  right  which  the  law  gives 
of  presenting  the  bill  at  any  time  before 
the  day  of  payment.  Mr.  Justice  Grier, 
delivering  the  opinion  of  the  court,  said : 
*  *  Where  the  operation  of  a  contract  is  clearly 
taettled  by  general  principles  of  law,  it  is 
taken  to  be  the  true  sense  of  the  con- 
tracting parties.  This  is  not  only  a  positive 
rule   of    the    common     law,    but     it    is    a 

feneral  principle  in  the  construction 
^Lt.  of  contracts.  Some  precedents  to 
the  contrary  may  be  found  in  some  of 
our  States,  originating  in  hard  cases,  but 
they  are  generally  overruled  by  the  same 
tribunals  from  which  they  are  emanated, 
on  experiences  of  the  evil  consequences 
flowing  from  a  relaxation  of  the  rule. 
There  is  no  ambiguity  in  this  case  which 
needs  explanation.  By  the  face  of  the  bill 
the  owner  of  it  had  a  right  to  demand  ac- 
ceptance immediately,  and  to  protest  it  for 
non-acceptance.  The  proof  of  a  parol  con- 
tract that  it  should  not  be  presentable  till  a 
distant,  uncertain  and  undefined  period, 
tended  to  alter  and  vary,  in  a  very  material 
degree,  its  operation  and  effect." 

In  Warren  v.  Wheeler,  8  Mete.  R.  97,  a 
written  contract  to  pay  for  goods,  on  which 
the  action  was  founded,  expressed  no  time 
of  payment,  so  that,  by  legal  construction, 
the  payment  was  to   be   made   on    demand. 


It  was  held  by  the  Supreme  Court  of  Mas- 
sachusetts, that  the  defendant  could  not 
give  evidence  of  a  cotemporaneons  parol 
agreement  that  payment  should  be  made  at 
a  subsequent  time,  which  had  not  arrived 
when  the  action  was  commenced.  In  Howe 
V.  Merrill,  5  Cush.  R.  80,  the  same  princi- 
ple was  applied  to  the  case  of  an  endorse- 
ment in  blank.  The  name  of  a  party 
appeared  on  a  note  as 'second  endorser,  in 
regular  form,  and  it  was  held  that  he  could 
not,  by  parol  evidence  of  an  agreement  to 
that  effect,  be  converted  into  a  guarantor. 
Shaw,  C.  J.,  said:  ^*It  is  no  more  .competent 
to  alter  and  vary  the  legal  effectof  a  writ- 
ten instrument  by  parol  evidence,  than  to 
alter  and  change  its  express  terms.*'  The 
same  was  held  in  reference  to  the  contract 
of  an  endorser  in  PrescottBank  v.  Caverlj, 
7  Gray  R.  217,  and  in  Bigelow  v.  Colton, 
13  Ibid.  309.  In  Kssex  Bank  v.  Edmonds,  12 
Gray  R.  273,  a  person,  not  the  payee,  wrote 
his  name  on  the  back  of  a  negotiable  prom- 
issory note    before  delivery,  the  legal 

212  ^import  of  which  was  held  to  be,  that 
he  was  liable  as  promisor,  and  not  aa 

endorser.  And  it  was  held,  that  evidence 
of  cotemporaneons  parol  agreement  was  not 
admissible  to  change  the  character  of  the 
liability.  Under  certain  circumstances, 
which  appear  not  to  be  well  defined,  the 
endorsement  of  a  negotiable  note  by  a  per- 
son other  than  the  payee  is  regarded  in 
Massachusetts  as  having  no  fixed  and  cer- 
tain legal  import,  and  accordingly,  in  such 
cases,  parol  evidence  is  allowed  to  show 
the  actual  agreement.  Ibid,  and  cases 
cited.  See  Rey  &  al.  v.  Simpson,  22  How. 
U.  S.  R.  341. 

In  Thompson  v.  Ketcham,  8  John.  R.  190, 
the  promissory  note,  on  which  the  action 
was  brought,  specified  no  time  of  payment, 
so  that,  by  legal  construction  and  intend- 
ment, it  was  payable  immediately.  It  was 
held,  that  parol  evidence  was  not  admissi- 
ble to  contradict  this  legal  intendment  by 
showing  that  a  different  time  of  payment 
was  agreed  upon.  In  La  Farge  v.  Rickert, 
5  Wend.  R.  187,  there  was  a  written  con- 
tract to  deliver  certain  portable  articles  to 
the  plaintiff,  but  no  place  of  delivery  was 
specified.  It  was  held  that,  by  constmc- 
tion  of  law,  the  place  of  delivery  was  the 
residence  of  the  plaintiff,  and  that  evidence 
was  not  admissible  to  prove  a  cotempo- 
raneons agreement  fixing  a  different  place 
of  delivery.  The  court  said:  **The  written 
contract  of  the  parties,  therefore,  according 
to  the  established  rules  of  construction, 
having  settled  their  rights  and  duties  as  to 
the  place  at  which  these  articles  were  to  be 
delivered,  it  was  improper  to  admit  parol 
evidence  of  their  declarations  before  or  at 
the  time  of  the  giving  of  the  receipt,  to 
show  that  a  different  place  had  been 
agreed  upon.  The  written  contract  was 
the  only  legal  evidence  as  to  the  inten- 
tions of  the  parties  up  to  the  time  it  was 
executed.  All  previous  arrangements  were 
merged  in  that.     A   written  contract 

213  *cannot  be  varied  by  parol,  and  where 
the   legal   construction    and  efiFect  of 


592 


18  QBATT. 


Char  RON  &  Co.  v,  Boswsi^i,  &  ai,. 


an  instrument  are  well  settled,  it  is  varying 
the  instrument  to  show  that  the  parties  in- 
tended something  else,  as  much  as  it  would 
be  to  prove  that  the  terms  used  were  not  in 
accordance  with  the  previous  agreement." 
The  same  principle  is  applied  in  New  York 
to  the  case  of  an  endorsement  in  blank. 
And  no  distinction  is  made  in  the  cases  of 
what  are  called  ^ ^irregular  endorsements," 
(by  a  person  other  than  the  payee),  because, 
according  to  the  late  decisions  in  that  State, 
these  have  a  certain,  definite  and  precise 
import.  Bank  of  Albion  v.  Smith,  27 
Barb.  R.  489,  and  cases  cited ;  Spier  v.  Gil- 
more,  1  Comst.  R.  321 ;  Brown  v.  Curtis,  2 
Ibid  225. 

The  same  doctrine  had  been  applied  to 
endorsements  in  blank  by  the  courts  of 
other  States.  Many  of  the  cases  are  col- 
lected in  2  Parsons  on  Notes  and  Bills  520. 
See  also  Barry  v.  Moore,  3  N.  Hamp.  R.  132 ; 
Hightower  v.  Ivy,  2  Porter's  R.  308;  Hea- 
verin  v.  Donnell,  7  Smedes  &  Marsh.  R. 
244 ;  Park  v.  Thomas,  13  lb.  11 ;  Heath  v. 
Van  Cott,  9  Wisconsin  R.  516. 

The  case  of  Watson  v.  Hurt,  6  Gratt.  633, 
proceeded  on  the  same  principle.  That  was 
the  case  of  an  endorsement  in  blank  by  a 
person  other  than  the  payee,  which  was 
held  to  import  a  guaranty  of  payment,  ac- 
cording to  the  terms  of  the  note  on  which 
the  endorsement  was  made.  It  was  held, 
that  the  contract  thus  imported  could  not 
be  varied  by  evidence  of  a  cotemporaneous 
parol  agreement  that  the  endorser  was  to  be 
bound  on  different  terms  as  to  the  time  of 
the  payment. 

In  Renner  v.  Bank  of  Columbia,  9  Wheat. 
R.  591,  evidence  of  a  local  custom  was  ad- 
mitted to  explain  the  contract  of  the  en- 
dorser as  to  the  days  of  grace.  And  as 
between  an  endorser  and  his  immediate 
endorsee,  it  has  sometimes  been  held, 
that  evidence  may  be  received  of  a 
214  *parol  agreement,  at  the  time  of  the 
endorsement,  to  dispense  with  demand 
or  notice.  Brent's  ex'or  v.  Bank  of  Me- 
tropolis, 1  Peter's  R.  89;  Story  Prom.  Notes, 
{  148. 

The  case  in  9  Wheaton  is  an  application, 
or  was  understood  and  intended  to  be,  of 
a  familiar  rule  in  reference  to  mercantile 
contracts,  that  they  are  to  be  construed  with 
reference  to  known  and  established  usages. 
The  soundness  of  the  other  class  of  cases 
has  been  questioned.  They  have  been 
thought  to  conflict  with  the  principle  that 
the  legal  import  of  an  endorsement  cannot 
be  varied  by  parol  evidence.  Stubbs  v. 
Goodall,  4  Georgia  R.  106 ;  Bank  of  Albion 
V.  Smith,  27  Barb.  R.  489.  But  it  is  not 
necessary  for  me  to  express  any  opinion  on 
this  subject. 

I  do  not  think  it  necessary  to  examine  in 
detail  the  cases  cited  by  the  counsel  for  the 
defendant.  Some  of  them  are  undoubtedly 
inconsistent  with  the  cases  to  which  I  have 
referred,  and  must  be  considered  as  over- 
ruled by  them. 

I  am  of  opinion  that  the  judgment  should 
be  reversed. 


214^,  216,  216 

The  other  judges  concurred  in  the  opinion 
of  Joynes,  J. 

The  judgment  was  as  follows ; 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  said  Circuit  Court  erred  in  refusing  to 
give  to  the  jury  the  instruction  moved  by 
the  plaintiffs  in  error.  Therefore  it  is  con- 
sidered by  the  court,  that  the  said  jugment 
be  reversed  and  annulled;  and  that  the 
plaintiffs  in  error  recover  against  the  de- 
fendant in  error  their  costs  by  them  ex- 
pended in  the  prosecution  of  their  suit  of 
supersedeas  aforesaid  here.  And  the  cause 
is  remanded  to  the  said  Circuit  Court  for  a 
new  tibial  to  be  had  therein,  upon  which 
the  said  instruction  shall  be  given  to  the 
jury,  if  it  shall  be  agrain  asked  upon 
215  *a  like  state  of  facts.  But  this  order 
is  to  be  without  prejudice  to  the  ques- 
tion whether  the  defendant  Foster  is  or  is 
not  liable  on  his  endorsement  for  more  than 
the  amount  of  the  bills  in  Confederate  notes, 
according  to  the  value  of  such  notes  at  the 
date  of  the  endorsement,  as  stated  in  said 
instruction ;  upon  which  question  it  is  not 
necessary,  in  this  case,  to  express  an  opin- 
ion. 

Which  is   ordered  to   be   certified   to  said 
Circuit  Court. 
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January  Term,  1888,  Richmond. 


I.  PicrlPacias— Upon  Whata  Lien— Commenceaieiit  of 
—How  Lonv  ContinoM.*-  Aflerifaciae  placed  In  the 
hands  of  an  officer  for  execution  Is  a  legal  lien 
under  ch.  188, 8  8  of  the  Code,  upon  all  the  personal 
property  and  choses  in  action  of  the  debtor,  from 
the  time  It  goes  Into  the  hands  of  the  officer,  except 
in  the  cases  stated  In  said  section.  This  lien  con- 
tinues after  the  return  of  the  execution  "no 
effects,"  and  has  priority  over  a  subsequent  execu- 
tion lien  under  the  same  law;  even  though  there 
has  been  a  proceeding  by  suggestion  under  the 
Junior  sooner  than  under  the  senior  execution: 
and  this  though  the  executions  issued  from 
different  courts.t 

a.  Same— Same— Priority  of  Lleiu— CaM  at  Bar.— An 
order  having  been  made  upon  the  suggestion 

*Pieri  Padaa— Upon  What  a  Lien— Commenceaient  of 
-  How  Lonv  Continues.  -For  the  proposition  that,  a>l. 
fa.  placed  in  the  hands  of  the  sheriff  is  a  legal  lien, 
under  ch.  188.  sec.  8  of  Code  of  1849,  upon  all  of  the 
personal  property  and  choses  in  action  of  the 
debtor,  from  the  time  It  goes  into  the  hands  of 
the  officer,  with  exception  therein  mentioned,  the 
principal  case  is  cited  and  followed  in  the  fol- 
lowing cases:  Frayser  v.  R.  &  A.  R.  R.  Co.,  81 
Va.  893;  Hicks  v.  Roanoke  Brick  Co.,  94  Va. 
749,  27  S.  E.  Rep.  59«:  Grandstaff  v.  Ridgely. 
Hampton  &  Co.,  30 Gratt  15:  Trevlllian  v.  Guerrant, 
31  Gratt.  627;  Werdenbaugh  v.  Reid.  20  W.  Va.  600; 
2  Va.  Law  Reg.  707.  See  also.  Evans  v.  Greenhow, 
15  Gratt.  158;  Puryear  v.  Taylor,  12  Gratt  401;  Code 
of  1878,  ch.  190,  sec.  8  and  4;  Code  of  1887,  sec.  8601; 
Code  of  W.  Va.  Ch.  140. 

tSee  the  statute  copied  in  Judge  Moncube's 
opinion. 
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under  the  Junior  execution,  directing  a  cliose  In 
action  not  yet  due,  to  be  delivered  by  the  irar- 
nlsbee  to  the  sheriff,  and  directing  him  to  collect 
the  amount  when  due,  and  after  paying  off  a 
prior  claim  upon  it,  to  pay  the  plaintiff  his  debt 
out  of  the  proceeds;  the  creditor  in  the  senior 
execution  may  proceed  by  petition  filed  in  the 
court  in  which  the  order  was  made,  and  in  that 
proceeding,  to  have  the  order  corrected;  or  he 
may  file  his  bill  in  equity  to  have  It  done. 

This  was  a  bill  filed  in  the  Circuit  Court 
of  the  city  of  Richmond  by  Bos  well  & 
Dorsett  ag^ainst  J.  B.  Charron  &  Co.  and 
others. 

This  case  involves  a  contest  between  exe- 
cution creditors  of  a  common  debtor  for 
priority  of  satisfaction  out  of  the  proceeds 
of  a  chose  in  action  of  the  debtor,  on  which 
both  of  the  contestants   claim   a   lien 

217  under  chapter  188,  sec.  3  *of  the  Code, 
page   777.     The   appellees   Boswell  & 

Dorsett  obtained  a  judgment  against  the 
common  debtor  Winch  in  the  Hustings 
Court  of  the  city  of  Richmond,  on  the  4th 
of  April,  1866,  for  $626.94,  with  interests 
and  costs  as  therein  mentioned,  on  which 
they  sued  out  a  writ  of  fieri  facias,  dated 
the  6th  of  April,  1866,  returnable  to  the 
first  Monday  in  June  following;  which 
was  delivered  to  the  sergeant  of  the  said 
city  to  be  executed  on  the  7th  of  April, 
1866,  and  was  afterwards  returned  by  him 
**no  effects  found." 

The  appellants  J.  B.  Charron  &  Co.  ob- 
tained a  judgment  against  the  same  debtor 
in  the  Circuit  Court  of  the  city  of  Rich- 
mond, on  the  2l8t  of  May,  1866,  for 
$2,340.75,  with  interests  and  costs  as  therein 
mentioned,  on  which  they  sued  out  a  writ 
of  fieri  facias,  dated  on  the  same  day,  re- 
turnable to  the  first  Monday  in  July  follow- 
ing ;  which  was  delivered  to  the  sheriff  of 
said  city  to  be  executed,  and  was  after- 
wards returned  by  him  **no  effects  found." 

On  the  day  of  the  date  of  the  last  men- 
tioned fieri  facias,  and  no  doubt  after  it  had 
been  delivered  to  the  sheriff,  though  the 
time  of  such  delivery  is  not  endorsed  on  the 
writ,  nor  anywhere  expressly  stated  in 
the  record,  on  a  suggestion  by  the  appel- 
lants that,  by  reason  of  the  lien  of  their  said 
writ  of  fieri  facias,  there  was  a  liability  on 
W.  C.  Johnston  and  Francis  Johnston,  a 
summons  was  sued  out  of  the  clerk's  office 
of  the  said  Circuit  Court  against  said  per- 
sons to  answer  such  suggestion,  returnable 
to  the  first  day  of  the  next  regular  term  of 
the  court.  On  the  same  day  on  which  the 
summons  was  sued  out,  to  wit,  the  21st  day 
of  May,  1866,  it  was  executed  on  the  gar- 
nishees. And  at  the  next  term  of  the  court, 
to  wit,  on  the  22d  day  of  July,  1866,  the 
garnishee  W.  C.  Johnston,  on  his  examina- 
tion on  oath,  disclosed  that  he  and  Francis 
Johnston    held   a  bond     executed    by 

218  J.  L/.    Carrington   and  *A.    J.    Ford, 
dated   the   16th   day  of  August,  1865, 

payable  to  the  defendant  Winch  three  years 
after  date,  for  $4,000,  bearing  interest  from 
date,  and  that  there  was  due  to  them  from 
the    said     defendant     the     sum    of    $2,893. 


Thereupon  the  court,  on  the  motion  of  the 
appellants,  and  with  the  assent  of  the  said 
W.  C.  and  F.  Johnston,  and  Harrison,  God- 
din  St  Apperson,  in  whose  possession  the 
said  bond  then  was,  ordered  it  to  be  de- 
livered to  the  sheriff  of  the  city,  who  was 
required  to  take  possession  of  the  same, 
collect  the  amount  thereof  when  due,  and 
after  paying  thereout  to  the  said  Harrison, 
Goddin  &  Apperson  the  said  sum  of  $2,893 
due  to  the  said  W.  C.  and  F.  Johnston  by 
the  said  Winch,  to  pay  over  to  the  appel- 
lants the  residue  in  part  discharge  of  the 
principal  money,  interests  and  costs  recov- 
ered by  them  against  said  Winch  by  their 
judgment  aforesaid. 

Afterwards,  to  wit,  in  January,  1867,  the 
appellees  Boswell  &  Dorsett,  the  senior 
judgment  creditors  of  Winch,  exhibited 
their  bill  in  the  said  Circuit  Court  against 
the  said  Winch,  W.  C.  and  F.  Johnston, 
Harrison,  Groddin  &  Apperson,  J.  B.  Char- 
ron &  Co.  the  appellants,  and  Carrington 
&  Ford,  in  which  bill  they  statf  all  the 
facts  in  regard  to  the  judgments  obtained 
and  writs  of  fieri  facias  sued  out  and  re- 
turned, suggestion,  summons  to  answer  the 
same,  and  judgment  thereon  as  aforesaid, 
copies  of  all  which  are  filed  as  exhibits 
with  the  bill;  say  they  .are  advised  that 
they  have  a  prior  lien  to  that  of  the  appel- 
lants J.  B.  Charron  &  Co.  Upon  the  amount 
of  the  said  bond  by  reason  of  the  priority 
of  their  writ  of  fieri  facias  aforesaid ;  and 
pray  that  the  said  order  of  the  Circuit  Court 
be  rescinded  and  so  far  revoked  as  to  per- 
mit the  payment  of  their  said  judgment  out 
of  the  proceeds  of  the  said  bond ;  that  the 
sheriff  of  said  city  be  directed,  after  the 
payment  of  the  sum  of  $2,893  to  Harrison, 
Goddin  Sc  Apperson  in  satisfaction  of 
219  the  claim  of  W.  C.  and  *F.  Johnston 
against  Winch  as  aforesaid,  to  pay  to 
the  complainants  the  amount  of  their  said 
judgment ;  that  all  proper  accounts  may  be 
ordered ;  and  for  general  relief. 

In  May,  1867,  the  appellants  filed  their 
answer,  in  which  they  aver,  that  the  execu- 
tion upon  their  judgment  was  issued,  and 
the  said  order  of  the  2d  of  July,  1866,  upon 
their  suggestion  was  obtained,  without  any 
knowledge  or  notice  whatever  on  their  part 
of  the  judgment  and  execution  previously 
obtained  and  issued  against  Winch  by  the 
complainants;  that  the  only  information 
they  have  on  the  subject  has  been  derived 
from  the  statements  of  the  bill  since  it  was 
filed,  and  they  submit  -  that  their  equities 
are  equal  to  the  complainants'  in  respect  to 
the  said  residue  of  the  said  debt,  and  that 
by  the  said  order  made  upon  their  sugges- 
tion they  have  a  legal  right  thereto  in  part 
satisfaction  of  their  said  judgment  and 
execution. 

On  the  1st  of  June,  1867,  the  cause  came 
on  to  be  heard  on  the  bill  taken  for  con- 
fessed as  to  all  of  the  defendants  except  the 
appellants ;  and  on  the  answer  of  the  appel- 
lants with  general  replication  thereto  and 
the  exhibits  filed,  on  consideration  whereof 
the  court  decreed,  that  so  much  of  the  order 
made  on  the    2d  day   of  July,    1866,   in  the 
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proceedings  on  the  garnishee  process  afore- 
said, as  directed  the  sheriff  of  the  city  of 
Richmond  to  pay  to  the  appellants  the  sur- 
plus of  the  bond  of  Carrington  &  Ford, 
after  payment  of  the  debts  of  W.  C.  and  F. 
Johnston,  be  injoined  and  that  the  sheriff 
be  restrained  from  executing  the  same ;  and 
further  decreed,  that  the  said  sheriff  should, 
after  payment  of  the  said  debt  of  the  John- 
stons with  their  costs  in  the  said  proceed- 
ings, pay  to  the  appellees  Boswell  &  Dorsett 
the  amount  of  their  judgment  against  said 
Winch  and  their  costs  of  suit,  and  pay  the 
surplus,  if  any,  to  the  appellants  in  part 
of  their  judgment  against  the  said  Winch ; 
and  report  his  proceedings   therein  to  the 

court. 
220  *From  this  decree  J.  B.  Charron  & 

Co.    applied   for   and  obtained  an  ap- 
peal to  this  court. 

Roberts  and   N.    Howard,  for   the  appel- 
ants. 
Johnston  &  Williams,  for  the  appellees. 

MONCURB,  P.,  after  stating  the  case, 
proceeded : 

The  question  we  have  to  decide  on  this 
appeal  is,  which  of  the  contesting  claimants 
are  entitled  to  priority,  the  senior  or  the 
junior  execution  creditors. 

In  the  first  place,  I  think  a  court  of  equity 
has  jurisdiction  of  the  case.  The  contro- 
versy might,  no  doubt,  have  been  raised 
and  decided  in  the  suggestion  proceeding, 
upon  a  petition  filed  by  the  senior  execution 
creditors,  even  after  the  order  of  the  second 
day  of  July,  1866,  was  made.  But  the  sub- 
ject can  as  well,  if  not  better,  be  disposed 
of  in  a  chancery  proceeding,  such  as  was 
instituted  in  this  case,  making  all  persons 
concerned  parties  to  the  suit,  and  having 
the  rights  of  all  adjusted  and  determined. 
The  cases  of  Erskine  v.  Staley,  12  L/eigh 
406,  and  Moore,  Ac.  v.  Holt,  10  Gratt.  284, 
afford  ample  authority,  if  any  were  want- 
ing, of  the  jurisdiction  of  equity  in  such  a 
case.  But  the  jurisdiction  was  admitted  by 
the  counsel  for  the  appellants,  or  one  of 
them  at  least,  in  the  course  of  the  argu- 
ment. 

I  am  also  of  opinion,  that  there  is  no  good 
ground  of  objection  to  the  form  of  the  bill 
which  is  substantially  sufficient,  and  that 
the  sheriff  was  not  a  necessary  party; 
though  he  might  have  been  made  a  defend- 
ant, and  it  might  have  been  prudent  to 
have  made  him  such.  The  decree  appealed 
from  is  merely  interlocutory,  and  he  may 
be  made  a  party,  if  necessary,  after  the 
cause  is  remanded.  The  sheriff  seems  not 
to  have  been  a  party  in  Brskine  v.  Staley ; 
nor  does  it  appear  that  the  receiver 
221  who  held  the  *f und  which  was  in  con- 
troversy in  Moore  v.  Holt  was  a  party 
in  that  case. 

Both  of  the  contestants  claim  a  lien  upon 
the  fund  in  controversy  under  the  same 
law,  to  wit,  section  3  of  chapter  188  of  the 
Code.  Without  the  right  which  'that  law 
gives,  neither  of  them  have  any  claim  to 
the  fund.  It  was  a  chose  in  action  of  the 
common  debtor,  which  could  not  be  levied 


on  under  chapter  187  of  the  Code.  Before 
the  Code  of  1849  such  an  interest  could  have 
been  reached  only  by  suing  out  a  ca.  sa. 
and  compelling  the  debtor  to  take  the  oath 
of  insolvency.  But  by  the  second  section 
of  chapter  188  of  that  Code  the  writ  of  ca. 
sa.  was  abolished,  (with  some  exceptions 
not  affecting  this  case,)  and  the  next  suc- 
ceeding section  provided  what  was  de- 
signed, in  part  at  least,  as  a  substitute  for 
the  remedy  which  had  been  afforded  by  the 
abolished  writ.  That  section  is  in  these 
words : 

**{  3.  Every  writ  of  fieri  facias  hereafter 
issued  shall,  in  addition  to  the  effect  which 
it  has  under  chapter  187,  be  a  lien  from  the 
time  that  it  is  delivered  to  a  sheriff  or  other 
officer  to  be  executed,  upon  all  the  personal 
estate  of,  or  to  which  the  judgment  debtor 
is  possessed  or  entitled,  (although  not 
levied  on,  nor  capable  of  being  levied  on, 
under  that  chapter,)  except  in  the  case  of 
a  husband  or  parent,  such  things  as  are 
exempt  from  distress  or  levy  by  the  33d  and 
34th  sections  of  chapter  49,  and  except  that 
as  against  an  assignee  of  any  such  estate 
for  valuable  consideration,  or  a  person 
making  a  payment  to  the  judgment  debtor, 
the  lien  by  virtue  of  this  section  shall  be 
valid  only  from  the  time  that  he  has  notice 
thereof.  This  section  shall  not  impair  a 
lien  acquired  by  an  execution  creditor  under 
chapter  187." 

It  seems  to  me  that  there  ought  to  be  no 
doubt  as  to  the  true  meaning  of  the  Legis- 
lature in  the  section  just  quoted.  It  ex- 
pressly declares  that  every  fieri  facias 
222  thereafter  ^issued  shall  be  a  lien, 
from  the  time  that  it  is  delivered  to 
the  officer  to  be  executed,  upon  all  the  per- 
sonal estate,  &c.,  except,  &c.  Now  here  is 
an  express  legal  lien,  given  to  the  execution 
creditor,  upon  all  the  debtor's  personal 
estate;  and  if  there  had  been  no  exception 
expressed  in  the  law,  this  lien  would  have 
been  good  even  against  an  assignee  for 
value  and  without  notice.  It  follows  that 
the  lien  is  good  against  everybody  who  can- 
not bring  himself  within  one  of  the  excep- 
tions enumerated  in  the  section ;  that  is,  he 
must  show:  1.  That  he  is  a  husband  or 
parent,  and  that  the  things  on  which  the 
lien  is  claimed  are  such  as  are  exempt  from 
distress  or  levy  by  the  33d  and  34th  sections 
of  chapter  49;  or,  2.  That  he  is  an  assignee 
of  the  subject  for  valuable  consideration, 
and  without  notice;  or,  3.  If  the  subject 
on  which  the  lien  is  claimed  be  a  debt  due 
by  him  to  the  defendant  in  the  execution, 
that  he  paid  the  debt  without  notice  of  the 
lien ;  or,  4.  That  he  has  himself  acquired  a 
lien  on  the  subject  as  an  execution  creditor, 
under  chapter  187.  These  are  all  the  excep- 
tions enumerated  in  the  statute,  and  it  is 
out  of  the  power  and  province  of  the  court 
to  supply  any  other.  If  none  had  been 
there,  the  court  could  have  made  none ; 
and  it  can  no  more  add  to  what  are  thete. 
Be  the  law  wise  or  unwise,  it  is  enough  for 
us  to  say,  ita  lex  scripta  est. 

The  appellants  do  not   bring   themselves 
within  any  of  the  exceptions,    and   are  en- 
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titled  only  to  the  lien  which  the  third  sec- 
tion gives  them.  But  as  the  lien  of  the 
appellees,  given  bj  the  same  section,  is 
prior  in  time,  so  it  must  be  prior  in  right. 
It  is  not  pretended  that  there  was  any  fraud, 
or  collusion,  or  even  negligence*  on  the 
part  of  the  appellees.  It  is  not  pretended 
that  the  whole  amount  of  their  judgment  is 
not  justly  due.  Immediately  after  obtain- 
ing their  judgment  they  sued  out  execution 
thereon,  which  was  returned  **no  effects;*' 
and  in  little  more  Ihan  a  month  after  the 
date   of   that   execution,  and  while  it 

223  was  *in  full  force  in  the  hands  of  the 
sergeant,  the  appellants,    who  in  the 

meantime  had  obtained  their  judgment, 
sued  out  execution  thereon,  and  on  the  same 
day  filed  their  suggestion.  They  were 
more  fortunate,  it  seems,  than  the  appel- 
lees in  finding  out  a  debt  due  to  the  com- 
mon debtor,  and  promptly  proceeded  to 
subject  it  to  the  lien  of  their  execution.  So 
far  as  their  debtor  had  property  in  it  when 
the  operation  of  their  lien  commenced,  they 
had  a  right  to  subject  it.  But  it  was  sub- 
ject at  that  time  to  the  prior  lien  of  the 
appellees;  and  to  the  extent  to  which  it 
would  be  required  for  the  satisfaction  of 
that  prior  lien,  the  property  did  not  belong 
to  the  common  debtor,  and  was  not  subject 
to  the  junior  lien  of  the  appellants. 

The  appellants,  aware  of  the  importance, 
if  not  necessity,  of  bringing  themselves 
within  one*  of  the  exceptions  enumerated  in 
the  third  section,  made  an  effort  to  show 
that  they  are  assignees  for  valuable  consid- 
eration, and  without  notice.  But  the  effort, 
though  ingenious,  was  unsuccessful.  Such 
an  assignment  could  only  be  made  by  the 
common  debtor,  and  there  was  no  semblance 
of  any  assignment  by  him.  The  garnishees 
had  no  right  to  make  an  assignment  for 
him,  and  they  did  not  undertake  to  do  so. 
They  only  consented  that  the  court,  in  the 
enforcement  of  the  appellants'  supposed 
execution  lien,  should  put  the  bond  in  the 
hands  of  its  officer  for  collection,  in  order 
that  the  proceeds,  when  collected,  might  be 
applied,  first  to  the  payment  of  their  claim, 
and  then  to  the  part  payment  of  the  appel- 
lants' judgment,  which  was  at  that  time 
supposed  to  be  the  only  other  lien  upon  the 
fund. 

But  the  appellants  insist  that,  by  their 
proceedings  on  the  suggestion,  they  ac- 
quired a  specific  lien  on  the  fund  in  contro- 
versy, which  entitles  them  to  a  preference 
over  what  they  call  the  general  lien  of  the 
appellees. 

Now  this  view  is  wholly  inconsistent  with 
the  purpose  and  effect  of  the  proceed- 

224  ings  on  the  suggestion.     Those  •pro- 
ceedings do  not  give  any   lien  at  all, 

general  or  specific.  They  are  merely  a 
means  provided  by  law  for  the  enforcement 
of  a  legal  lien  which  already  exists.  *^On 
a  suggestion  by  the  judgment  creditor,  that 
by  reason  of  the  lien  of  his  writ  of  fieri 
facias  there  is  a  liability  on  any  person 
other  than  the  judgment  debtor,"  &c. 
These  are  the  words  of  the  11th  section  of 
chapter  188,  which  gives  the  remedy.     The 


only  liability  then  which  [there  is  to  be  en- 
forced by  this  proceeding  is,  a  liabilitj 
arising  under  section  three  of  the  same 
chapter.  And  as  in  this  case,  there  was  a 
prior  liability  by  reason  of  the  lien  of  the 
appellees'  writ  of  fieri  facias,  the  proceed- 
ings by  suggestion  instituted  by  the  appel- 
lants could  only  be  in  subordination  to  that 
prior  lien. 

These  proceedings  by  suggestion  are 
likened  by  the  counsel  of  the  appellants,  in 
their  argument,  to  the  case  where  two  writs 
of  fieri  facias,  in  favor  of  several  plaintiffs 
against  the  same  defendant,  come  to  the 
hands  of  different  officers  at  different  times 
for  execution,  and  the  one  last  coming  to 
hand  is  first  served;  in  which  case,  it 
seems,  the  service  is  good,  upon  the  princi- 
ple declared  by  I«ord  EUenborough  in  Payne 
V.  Drewe,  4  East.  523,  545,  *'that  where 
there  are  several  authorities,  equally  com- 
petent to  bind  the  gopds  of  the  party  when 
executed  by  the  proper  officer,  that  they 
shall  be  considered  as  effectually  and  for  all 
purposes  bound  by  the  authority  which  first 
actually  attaches  upon  them  in  point  of  ex- 
ecution, and  under  which  an  execution  shall 
have  been  first  executed. ' '  And  in  support 
of  this  view  several  other  cases  were  cited, 
viz. :  Tabb  v.  Harris,  4  Bibb's  R.  29;  Kilby 
V.  Haggin,  3  J.  J.  Mar.  R.  208:  Million  v. 
Commonwealth,  1  B.  Mon.  R.  310;  Bourne 
V.  Hacher,  11  Id.  23.  The  counsel  argrue 
that  a  suggestion  under  the  statute  in  re- 
gard to  a  chose  in  action  is  analogous  to  the 
levy  of  an  execution  on  tangible  goods,  and 

ought  to  have  the  same  effect  in  giv- 
225      ing  priority  *to  a  junior  over  a  senior 

execution.  But  the  analogy  does  not 
hold  good.  The  principle  announced  in 
Payne  v.  Drewe,  so  far  as  it  applies  to  a 
writ  of  fieri  facias,  depends  entirely  upon 
the  peculiar  nature  of  the  lien  of  that  writ 
as  it  existed  at  common  law  or  under  the 
statute  of  29  Charles  2,  ch.  3,  {  16.  Such 
lien  was  conditional  only,  and  if  not  con- 
summated by  an  actual  levy  before  the  re- 
turn day  of  the  writ,  it  altogether  ceased  to 
exist.  It  was  so  imperfect  without  snch 
levy  that  a  creditor  might  withdraw  his 
execution  against  his  principal  debtor  from 
the  hands  of  the  officers  without  impairing 
the  liability  of  a  surety  for  the  debt- 
Humphrey  V.  Hitt,  6  Gratt.  509,  and  the 
cases  therein  cited.  It  was  a  mere  result 
of  the  capacity  to  levy  the  execution. 
This  lien  is  very  different  from  that  which 
is  given  by  section  3  of  chapter  188  of  the 
Code.  That  is  an  express  legal  lien,  not 
conditional,  but  absolute ;  not  limited  to  the 
time  during  which  the  execution!  has  to 
run,  but  continuing  until  the  right  of  the 
judgment  creditor  to  levy  a  new  execution 
on  his  judgment  ceases,  or  is  suspended  bj 
a  forthcoming  bond  being  given  and  for- 
feited, or  by  a  supersedeas  or  other  leg^ 
process. 

It  is  in  its  nature  more  like  the  lien  for 
which,  in  part,  it  was  intended  as  a  substi- 
tute, and  which  a  creditor  formerly  acquired 
when  his  debtor  took  the  oath  of  insol- 
vency.   All  the  estate  of  the  debtor,  whether 
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named  in  his  schedule  or  not,  or  wherever 
situate,  was  vested  by  law  in  the  sheriff, 
for  the  benefit  of  the  creditor;  and  this 
title  was  good,  even  against  an  assignee 
for  value  and  without  notice.  The  lien 
given  by  the  3d  section  of  chapter  188  ex- 
tends only  to  personal  estate,  (the  judgment 
being  a  lien  from  its  date  on  all  the  real 
estate  of  the  debtor  under  chapter  186,)  is 
subject  to  certain  exceptions  engrafted  upon 
it  to  avoid  inconveniences  which  would 
otherwise  have  resulted  from  the  lien. 

226  But  to   that   extent,  *and   subject    to 
those  exceptions,  it  is  as  perfect  and 

operative  during  its  existence  as  was  the 
lien  to  which  it  was,  in  part,  a  substitute. 
The  counsel  for  the  appellants  refer  to  the 
case  of  Foreman  v.  Ltoyd,  Ac. ,  2  Leigh  284, 
as  tending  to  sustain  their  view,  but  I  do 
not  think  it  can  have  that  effect.  In  that 
case  several  creditors  had  recovered  judg- 
ments against  N,  and  sued  out  writs  of  ca 
sa,  upon  which  he  was  taken  and  charged 
in  execution;  then  F  recovered  judgment 
against  the  same  debtor,  and  sued  out  an 
elegit,  on  which  his  lands  were  extended, 
and  a  moiety  delivered  to  F ;  and  then  the 
debtor  was  regularly  discharged  from  cus- 
tody under  the  writs  of  ca  sa  as  an  insol- 
vent debtor,  putting  in  kis  schedule  the 
whole  of  the  lands  which  had  been  extended 
under  F*s  elegit.  It  was  held,  that  the 
liens  of  the  writs  of  ca  sa  executed,  given 
by  the  statute  1  Rev.  Code  of  1819,  ch.-134, 
{  10,  did  not  overreach  and  avoid  the  extent 
under  F's  elegit.  The  question  had  been 
differently  decided  in  Jackson  v.  Heiskell, 
1  I^eigh  257,  which  was  heard,  on  full  and 
able  argument  by  Messrs.  L/eigh  and  John- 
son on  opposite  sides,  before  a  court  of  three 
judges,  consisting  of  Cabell,  Green  and 
Carr,  whose  decision  was  unanimous.  Af- 
terwards, the  question  was  reconsidered  in 
a  full  court,  on  the  same  argument,  and 
decided  otherwise  in  Foreman  v.  I/oyd,  Ac. , 
as  before  stated.  Judge  Cabell  changed 
his  opinion,  and  concurred  with  Judges 
Brooke  and  Coalter  in  deciding  that  case. 
Judges  Green  and  Carr  adhered  to  their 
former  opinions.  Judge  Carr,  in  re-afBrra- 
ing  his  opinion,  made  these  remarks,  which 
are  appropriate  to  the  present  occasion : 
"The  law,  however  harsh,  however  unwise, 
is,  to  my  understanding,  expressed  in  terms 
too  plain  to  be  changed  by  construction,  or 
judicial  action  in  any  form.*'  I  do  not 
mean  to  say  that,  in  my  opinion,  the  ques- 
tion was  not  correctly  decided  in  Fore- 

227  man  v.  Loyd,  &c. ;  and  at  all  *events 
that  case  settled  the  law.  But  cer- 
tainly the  question  decided  in  that  case  (as 
to  the  true  construction  of  the  10th  section 
of  chapter  134  of  the  Code  of  1819)  was  very 
different  from  the  one  involved  in  this,  and 
that  case  can,  therefore,  afford  no  support 
to  the  view  of  the  appellants. 

I  think  the  case  of  Puryear  v.  Taylor,  12 
Gtatt.  401,  is  decisive  of  this  case;  and  I 
would  have  considered  it  as  scarcely  neces- 
sary to  do  more  than  refer  to  it  to  sustain 
the  decree  of  the  court  below,  but  for  the 
fact  that  the   correctness   of  that  decision 


was  assailed  in  the  argument  of  the  learned 
counsel  for  the  appellants.  In  that  case  it 
was  held  by  all  the  judges  present,  (Allen, 
P.,  alone  being  absentD  first,  that  a  fieri 
facias  is  a  lien  from  the  time  it  goes  into 
the  hands  of  the  officer  to  be  executed,  upon 
all  the  personal  estate  of  the  debtor,  includ- 
ing debts  due  to  him,  with  the  exception 
stated  in  the  statute ;  and  this  lien  continues 
after  the  return  day  of  the  execution ;  and 
only  ceases  when  the  vight  to  levy  the  exe- 
cution, or  to  levy  a  new  execution  upon  the 
judgment,  ceas:es  or  is  suspended  by  a  forth- 
coming bond  being  given  and  forfeited,  or 
by  a  supersedeas  or  other  legal  process. 
See  Code  ch.  188,  {{  3  and  4.  And,  sec- 
ondly, that  the  lien  of  a  fieri  facias  of  prior 
date  has  priority  over  an  attachment  of 
subsequent  date.  The  counsel  for  the  ap- 
pellants seem  to  admit  the  correctness  of 
the  first  branch  of  this  decision,  that  is  as 
to  the  continuing  nature  of  this  lien  of  the 
fieri  facias  after  the  return  day ;  and  at  all 
events  admit  that  that  question  was  fully 
argued  by  counsel  and  considered  by  the 
court  in  the  case,  and  therefore  that  the 
decision,  to  that  extent,  ought  to  be  re- 
garded as  a  binding  authority.  But  they 
insist,  that  the  question  secondly  decided, 
to  wit,  as  to  the  priority  of  the  lien  of  a  fi. 
fa.  of  prior  date  over  an  attachment  of  sub- 
sequent date,  received  little  or  no  notice  in 
the  argument  of  counsel,  or  in  the  opinion 

of  Judge   Samuels,    which    was  con- 
228      curred  in  by  the  rest  of  the  court ;  *that 

it  w?s  erroneously  decided;  and  that 
the  decision,  therefore,  ought  not  to  affect 
this  case.  The  question  was  expressly  no- 
ticed, both  in  the  argument  of  the  case  and 
in  the  opinion  which  was  delivered.  The 
argument,  I  suppose,  was  not  very  fully 
reported;  but  Mr.  Patton,  for  the  appellant, 
is  reported  to  have  said  on  this  question : 
**There  is  certainly  no  reason,  in  justice  or 
sound  policy,  why  the  lien  of  an  attach- 
ment should  be  preferred  to  the  lien  of  an 
execution.  The  attaching  creditor  is  not 
an  assignee  for  value.  There  are  good  rea- 
sons why  such  an  assignee,  without  notice, 
should  be  protected ;  and  the  act  protects 
him.  And  indeed  the  act  expressly  pro- 
tects all  those  who  have  any  right  to  pro- 
tection. The  attaching  creditor  has  none. '' 
There  is  no  express  notice  of  this  question 
in  the  reported  argument  of  Messrs.  Rhodes 
&  Macfarland  for  the  appellee;  but  from 
their  reference  to  the  case  of  Payne  v. 
Drewe,  I  would  infer  that  they  did,  in  fact, 
notice  it.  We  cannot  suppose  that  they 
overlooked  the  question,  though  they  may 
have  considered  that  there  was  no  good 
ground  for  contesting  it,  especially  if  they 
should  be  wrong  in  their  view  that  the  new 
lien  given  by  the  statute  to  the  fi.  fa.  was 
not  **a  continuing,  indefinite  lien.'*  In  the 
opinion  delivered  by  Judge  Samuels,  the 
conflicting  liens  of  the  fieri  facias  and  at- 
tachment are  compared,  and  preference 
accorded  to  the  former.  ** These  liens," 
says  the  Judge,  "are  both  given  by  statute, 
and  are  merely  legal.  It  is  perfectly  ob- 
vious that   Puryear's   lien,    being   first   in 
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point  of  time,  must  take  the  precedence  of 
Taylor's."  I  think  that  the  question  was 
not  onl3'  argued  and  considered  in  that  case, 
but  that  the  decision  is  correct,  as  well 
upon  that  question  as  upon  the  other.  In 
the  case  of  Evans'  trustee  v.  Greenhow, 
&c.,  ISGratt.  153,  in  which  the  court  again 
had  occasion  to  consider  the  subject  of  this 
execution  lien,  all  the  judges  were  present, 
including  the  president,  and  all  concurred 
in  the  opinion  therein  delivered. 

229  ^Considering  it,  then,  as  res  adju- 
dicata,  and  rightly  so,  that  this  exe- 
cution lien  is  a  legal  lien  which  continues 
after  the  return  day  of  the  execution,  and 
has  priority  over  an  attachment  subse- 
quently levied,  it  seems  to  follow,  as  a  nec- 
essary consequence,  that  it  has  priority  over 
a  subsequent  execution  lien  under  the  same 
law,  even  though  there  has  been  a  proceed- 
ing by  suggestion  under  the  junior  sooner 
than  under  the  senior  execution. 

I  have  examined  the  cases  cited  by  the 
counsel  for  the  appellants  from  the  English 
reports,  in  regard  to  the  statutes  of  Victoria 
subjecting  choses  in  action  to  liability 
under  execution  and  providing  means  for 
enforcing  such  liability ;  but  I  do  not  think 
they  have  any  material  bearing  upon  this 
case,  involving  as  they  do  the  construction 
of  laws  wholly  different  in  their  terms  from 
that  we  now  have  under  consideration. 
Those  cases  are  Watts  &  Wife  v.  Porter,  77 
Eng.  C.  L.  R.  743 ;  Holmes  v.  Tutton,  85  Id. 
65 ;  Hirsh  v.  Coates,  86  Id.  757 ;  Turner  v. 
Jones,  1  Hurlst.  &  Norm.  R.  878. 

The  counsel  also  referred  us  to  several 
articles  published  in  the  ** Quarterly  L/aw 
Journal*'  for  1857  and  1858,  in  regard  to  the 
chapters  of  the  Code  concerning  executions 
and  the  decision  of  this  court  in  Puryear  v. 
Taylor.  One  of  these  articles  is  attributed, 
and  no  doubt  correctly,  to  one  of  the  revis- 
ors,  the  late  lamented  Mr.  Patton,  and  as 
might  well  be  expected  from  the  great 
learning  and  ability  of  that  distinguished 
gentleman,  and  from  his  active  participa- 
tion in  framing  the  Code,  his  article  sheds 
much  light  on  the  subject.  It  is  to  be 
found  in  the  * 'Quarterly  L/aw  Journal"  for 
1858,  pp.  1-14. 

In  conclusion,  it  may  not  be  out  of  place 
to  remark,  that  while  the  law  we  have  been 
construing  has  been  the  subject  of  violent 
attack  and  of  much  conflict  of  opinion,  it 
does  not  devolve  on  us  to  vindicate  its 
wisdom  and  policy,  but  only  to  construe  it 
and   give   it   effect.     It  may  be  said, 

230  *however,  that  when  in  1849  the  revis- 
ors,    in   obedience   to  the   demand  of 

public  opinion,  proposed  to  abolish  impris- 
onment for  debt,  and  to  provide  ample 
means  in  lieu  thereof,  for  subjecting  the 
debtor's  whole  estate  to  execution,  they  un- 
dertook a  work  of  very  great  diflSculty ;  and 
it  was  naturally  to  be  expected  that  there 
would,  of  necessity,  be  defects  in  their  work 
which  would  require  amendment.  It  is  the 
business  of  the  Legislature  to  amend  these 
defects  as  they  are  devolved  by  time  and 
experience.  It  is  a  significant  fact,  how- 
ever, that  though  this  great   change  in  the 


law  was  made  in  1849,  and  has  since  been 
the  subject  of  such  violent  attack  and  of 
so  much  discussion,  it  has  not  yet  been 
amended  by  the  Legislature  in  any  material 
respect. 

Upon  the  whole,  I  am  of  opinion  to  affirm 
the  decree  of  the  Circuit  Court. 

The  other  judges  concurred   in   the   opin- 
ion of  Moncure,  P. 

Decree  affirmed. 


231  *Mettert's  Adm'r  V.  Hagan. 

January  Term.  1868,  RicbmoDd. 

Chancery  Practice— Deeds— Cam  at   Bar.*— M.  in  bis 

lifetime,  conveyed  by  deed  to  H,  M's  interest  in 
tbe  estate  of  J  deceased,  upon  tbe  consideration, 
as  expressed  in  tbe  deed,  of  ll.OOa  After  the 
deatb  of  M,  H  files  bis  bill  to  recover  tbe  said  in- 
terest: and  M's  administrator  resists  ic  on  tbe 
firronnd  tbat  M  was  incapable  from  drink  of  mak- 
ing a  contract,  and  tbat  tbe  deed  was  obtained 
by  tbe  fraud  of  H,  and  tbat  H  rave  no  considera- 
tion for  IL  The  evidence  toucbinfir  M*s  competency 
beinfiT  contradictory,  and  tbere  beinsr  some  proof 
tbat  M  bad  confirmed  tbe  deed  after  iu  execution. 
Hsld: 

I.  5ame  — Issue  Out  of  Chancery  —  Proper.  —An 
issue  sbould  be  directed  to  ascertain:  IsL 
Wbetber  tbe  deed  bad  been  procured  by  fraud: 
and,  2d^  If  procured  by  fraud,  wbetber  It  bad 
afterwards  been  confirmed  by  M,  witbout  co- 
ercion or  restraint,  wben  he  was  competent  to 
act. 
a.  Deeds— Consideration.— If  it  bad  not  been  pro> 
cured  by  fraud,  or  if  it  bad  been  confirmed  by  M 
witbout  coercion  and  wben  be  was  competent. 
H  is  entitled  to  a  decree  for  M's  interest  in  the 
estate  of  J,  witbout  regard  to  tbe  value  of  tbe 
consideration  paid  therefor. 
3.  Chancery  Practice— Answer  In  Lieu  of  Croas-BHLt 
— Tbouirb  accordinsr  to  tbe  strict  rules  of  plcad- 

*ls8ue  Out  of  Chancery— Question  of  Judicial  Dtocre- 
tlon.— In  Powell  v.  Batson,  4  W.  Va.  617.  tbe  court 
said:  "Tbat  tbe  chancellor  has  a  discretionary 
authority  to  direct,  or  to  decline  to  direct,  an  issue 
to  try  any  material  fact  put  In  issue  by  the  plead- 
ings in  tbe  cause,  is  not  doubted,  and  tbe  doctrine 
Is  well  settled  by  the  authorities.  Such  discreUon, 
however,  it  is  equally  well  established,  is  a  soond 
or  lefiral  discretion,  and  its  improper  exercise, 
either  in  directing  or  declining-  to  direct  an  issne, 
may  be  reviewed  and  corrected  by  tbe  appellate 
court.  Wise  v.  Lamb,  9  Grattan  2M;  Mcttcrfs 
Administrator  v.  Haffan.  18  Grattan  231." 

See  further  the  principal  case  cited  in  Fishbame 
V.  Fergruson,  84  Va.  108,  4  S.  E.  Rep.  575;  Steptoe  t. 
Pollard.  30  Gratt.  702.  See  also,  on  this  point  Berer- 
ley  V.  Walden,  20  Gratt  147,  and  foot-notex  Magill  r. 
Manson.  20  Gratt  627,  and  foot-note  x  Hord  v.  Colbert 
28  Gratt  49.  and  foot-note. 

See  generally,  monographic  note  on  "Issne  Ont  of 
Chancery"  appended  toLavell  v.  Gold,  25  Gratt  471 

tChancery  Pleading— Answer  In  Ueu  of  Cros^Bia- 
Mr.  Minor  (4  Min.  Inst  [8d  Ed.]  1880)  says:  An  an* 
swer  has  sometimes  been  treated  as  a  cross-bill,  in 
order  to  enable  tbe  court  to  do  complete  Jnstice: 
and  still  more  readily,  as  a  petition  from  persons 
interested,  to  be  admitted  as  defendants  to  theorigi* 
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infiT,  a  bill  or  cross-bill  should  have  been  filed  to 
set  aside  the  deed,  yet  the  answer  of  M's  admin* 
istrator  may,  for  that  purpose,  be  treated  as  a 
cross-bill,  so  as  to  enable  the  court  to  do  ample 
justice  in  the  cause. 

In  August,  1866,  John  Hagan  filed  his  bill 
in  the  Circuit  Court  of  the  city  of  Richmond 
against    the    administrator    of   George    W. 

Mettert  deceased,  and  others,  in  which 
232      *he  stated,  that  in  Jul3',  1859,  George 

W.  Mettert,  by  deed  which  was  ex- 
hibited with  the  bill,  conveyed  to  the  plain- 
tiff his  interest  in  the  estate  of  Dr.  John 
H.  Mettert  deceased.  That  this  estate  had 
been  sold  and  invested  under  the  discretion 
of  the  court  in  two  suits  pending  therein. 
And  he  asked  that  the  share  of  said  estate 
to  which  George  W.  Mettert  was  entitled  as 
heir  and  distributee  of  Dr.  Mettert  might 
be  decreed  to  him.  The  deed  purports  to 
convey  the  interest  of  G.  W.  Mettert  in  the 
estate  of  Dr.  J.  H.  Mettert,  in  consideration 
of  $1,000. 

George  W.  Mettert' s  administrator  an- 
swered the  bill.  He  charged  that  the  deed 
from  his  intestate  to  the  plaintiff  had  been 
procured  by  the  fraud  of  the  plaintiff. 
That  Mettert  was  at  the  time  of  making 
the  deed,  and  had  been  for  years  previous, 
and  continued  up  to  the  time  of  his  death, 
from  excessive  intemperance,  incapable  of 
making  a  valid  contract;  that  his  intellect, 
naturally  weak,  had  been  so  impaired  by 
his  excesses  as  that  he  was  little  better  than 
a  drivelling  idiot.  That  Hagan  had  taken 
advantage  of  his  condition ;  had  induced 
him  to  stay  at  his  house,  and  had  there 
plied  him  with  liquor  until  he  obtained  the 
said  deed  from  him.  That  Hagan  never 
gave  any  consideration  for  the  deed,  which 
conveyed  an  interest  worth  at  the  time 
near  $6,000;  and  though  it  had  been  im- 
paired by  the  war,  was  still  worth  upwards 
of   $3,000.     The   defendant  therefore  asks, 

nal  bin,  and  to  be  allowed  to  defend  their  risrhts. 
(Mettert  v.' l/agan,  18  Oratt.  231;  Sayers  v.  Wall,  26 
Gratt.  a&4:  Piedmont  &,  Arlinerton  Ins.  Ck).  v.  Maury, 
75  Va-  514:  Preston  v.  Heiskell.  82  Gratt  61;  Cralle  v. 
Cralle.  79  Va.  182;  Adkins  v.  Edwards.  83  Va.  800,  2  S. 
E.  Rep.  4».)" 

As  further  authority  on  this  point,  see  Tate  v. 
Vance,  27  Gratt.  571.  ?lm6.  foot-note,  where  there  is  a 
collection  of  cases  on  this  subject;  and  see  the 
principal  case  cited  in  Kraker  v.  Shields.  20  Gratt. 
897:  Kendrick  v.  Whitney.  28  Gratt  664;  Raff  land  v. 
Broadnax.  29  Gratt  422;  Way  land  v.  Crank,  79  Va. 
€04;  Sturm  v.  Plemlufir,  22  W.  Va.  412;  Cunniufir- 
ham  V.  Hedrick.  28  W.  Va.  501;  Llvey  v.  Win  ton,  30 
W.  Va.  503.  4  S.  £.  Rep.  456;  Leonard  v.  Smith,  34 
W.  Va.  447, 13  S.  £.  Rep.  481 ;  Douglass  v.  Laird,  87  W. 
Va.  708.  17  S.  E.  Rep.  194;  Paxton  v.  Paxton.  88  W. 
Va.  624. 18  S.  E.  Rep.  768. 

S«flie— SnlMtance  «id  Not  Form  Reg^arded.— In  Mar- 
tin V.  Smith.  25  W.  Va.  583,  the  court  said  :  "In  this 
state  and  in  Virsrinia,  it  has  been  held  that  a  literal 
compliance  with  forms  is  not  required  by  courts  of 
equity r  they  regard  substance  rather  than  mere 
form,  and  so  mould  and  treat  pleadings  as  to  attain 
the  justice  of  the  case.  Under  this  rule,  a  petition 
for  a  rehearinfir  has  been  treated  as  a  bill  of  review 
when  the  facts  made  it  necessary  to  so  resrard  it 


that  the  deed  may  be  declared  null  and  void, 
for  the  fraud  in  its  procurement  and  the 
incapacity  of  the  g-rantor  to  transact  busi- 
ness ;  and  that  the  interest  of  G.  W.  Mettert 
in  the  estate  of  J.  H.  Mettert  may  be  de- 
creed to  the  defendant. 

A  number  of  witnesses  were  examined, 
both  by  the  plaintiff  and  the  defendant,  as 
to  the  condition  of  George  W.  Mettert  about 
the  time  of  the  contract.  Some  of  these 
witnesses  stated  he  never  was  sober 
233  about  that  time,  and  *for  some  time 
previous,  and  that  he  had  not  capacity 
to  transact  business.  Others  said  that  he 
was  sometimes  sober,  and  was  able  to 
contract. 

There  was  some  proof  of  his  staying  at 
Hagan's    house  for  a  time  in  the  year  1859. 

The  cause  came  on  to  be  heard  on  the  3d 
of  May,  1867,  when  the  court  expressed  the 
opinion,  that  the  defence  set  up  in  the  an- 
swer was  not  sustained  by  the  proofs,  and 
decreed  that  the  interest  of  George  W. 
Mettert  in  the  estate  of  John  H.  Mettert 
should  be  paid  to  Hagan.  From  this  decree, 
Greorge  W.  Mettert* s  administrator  applied 
to  this  court  for  an  appeal,  which  was  al- 
lowed. 

Johnson  &  Guigon,  for  the  appellant. 
N.  Howard  and  Roberts,  for  the  appellee. 

JOYNES,  J.,  delivered  the  opinion  of  the 
court : 

The  court  is  of  opinion,  that  the  said  Cir- 
cuit Court  erred  in  rendering  a  decree  in 
favor  of  the  appellee  Hagan,  without  first 
causing  issues  to  be  tried  by  a  jury  as  here- 
inafter directed.  Therefore  it  is  decreed 
and  ordered,  that  the  said  decree  be  reversed 
and  annulled,  and  that  the  appellee  Hagan 
pay  to  the  appellant  his  costs  by  him  ex- 
pended in  the  prosecution  of  his  appeal 
aforesaid  here. 

And  this   court   proceeding   to  pronounce 

and  a  notice  to  correct  a  decree  on  bill  taken  for 
confessed  has  been  treatedlas  a  petition  for  a  rehear- 
Inir.  Kendrick  v.  Whitney,  28  Gratt.  64«.  A  bill  of 
review  has  been  treated  as  an  original  bill,  or  a 
petition  in  the  nature  of  an  oriflrinal  bill.  Bill  v. 
Bowyer,  18  Gratt.  846:  Mettert  v.  Jlaaan,  Id.  231: 
Sturm  V.  Fleming,  22  W.  Va.  404:  Riffsrs  v.  Arm- 
stronar.  23  Id.  760." 

Same— Bill  Treated  as  Cross-Bllf  and  Answer.~In 
Greffff  V.  Sloan,  76  Va.  501,  the  court  said  :  "In  such 
a  case,  the  bill  filed  by  the  trustees  (which  was 
sworn  to)  may  be  treated  as  an  answer  by  way 
of  defence  to  Greffff's  bill,  and  at  the  same 
time  as  a  cross-bill,  assertin^r  the  claim  of  the 
complainants  to  counter  relief  in  the  same  cause. 
For,  so  dealing'  with  the  proceedlufifs.  we  find 
a  strikinfiT  precedent  In  the  somewhat  analogrous 
case  of  Kyle's  Ex'or  v.  Kyle.  1  Gratt.  626,  wherein 
the  court  grave  to  the  bill  'the  double  function  of  an 
answer  to  the  original  bill,  and  a  crossbill  impeach- 
infir  the  title  of  the  plaintiff  and  the  proceedlnfirs  in 
the  original  suit.'  See  also.  MetterVg  i4#?i*rr.  Hagan, 
18  Gratt.  231,234;  Cralle  and  Others  v.  Meemft  Others, 
8  Gratt.  496,  581. 

See  generally,  monographic  no<<?  on  "Answers" 
appended  to  Tate  v,  Vance,  27  Gratt.  571. 
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such  decree  as  the  said  Circuit  Court  ought 
to  have  pronounced,  it  is  further  decreed 
and  ordered,  that  a  jury  be  empanelled  at 
the  bar  of  the  said  Circuit  Court,  on  the 
chancery  side  thereof,  to  try  the  following 
issues : 

1.  Whether  the  deed  in  the  proceedings 
mentioned  from  George  W.  Mettert  to  John 
Hagan  was  or  was  not  obtained  by  fraud. 

2.  Whether,  in  case  the  said  deed  was  so 
obtained  by  fraud,  the  same  was  subse- 
quently  confirmed   by   the  said  Mettert  by 

his  answer  to  the  bill  of  Mrs.  Kyle, 
234  or  otherwise,  *the  said  Mettert  in- 
tending thereby  to  ratify  and  give 
effect  to  the  said  deed,  being  fully  aware 
of  his  right  to  avoid  the  same,  and  being 
competent  to  bind  himself,  and  free  from 
all  coercion,  restraint  or  undue  influence. 

3.  In  case  the  said  deed  was  so  obtained 
by  fraud,  and  was  not  so  subsequently  con- 
firmed, what  was  the  value  in  money  of  the 
consideration,  if  any,  paid  or  delivered  by 
the  said  Hagan  to  the  said  Mettert  for  the 
interest  of  said  Mettert  conveyed  by  said 
deed.  Upon  the  trial  of  which  issues  the 
said  Hagan  shall  be  entitled  to  open  and 
conclude. 

And  the  court  is  of  opinion,  that  if  it 
shall  be  ascertained  that  the  said  deed  was 
not  obtained  by  fraud;  or,  having  been 
obtained  by  fraud,  was  subsequently  con- 
firmed as  aforesaid,  then  the  same  should 
be  held  valid  without  regard  to  the  value  of 
the  consideration  paid  or  delivered  therefor. 

And  the  court  is  further  of  opinion,  that 
though,  according  to  the  strict  rules  of 
pleading,  the  said  deed  could  not  be  an- 
nulled and  set  aside  without  a  bill  or  cross- 
bill filed  for  that  purpose  by  said  Mettert' s 
administrator,  the  answer  of  said  Mettert's 
administrator  may,  for  that  purpose,  be 
treated  as  a  cross-bill,  so  as  to  enable  the 
court  to  do  complete  justice  in  this  cause ; 
and  that  if  it  shall  be  ascertained  that  the 
said  deed  was  obtained  by  fraud,  and  was 
not  subsequently  confirmed  as  aforesaid, 
the  same  should  be  set  aside  and  annulled, 
upon  the  payment  to  the  said  Hagan  of 
the  value  of  the  consideration  paid  or  de- 
livered therefor  by  him,  with  interest 
thereon,  for  the  re-payment  whereof  the 
said  deed  shoul<l  be  held  as  a  security. 

And  the  cause  is  remanded  to  the  said 
Circuit  Court  for  further  proceedings  to  be 
had  therein  in  conformity  with  the  forego- 
ing opinion  and  decree.  Which  is  ordered 
to  be  certified,  &c. 

Decree  reversed. 
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«Ballard  &als.  v.  Whitlock. 

January  Term.  1867,  Richmond. 


I.  Porthcomliiff  Bonds— Time  of  Delivery  of  Property. 

—A  fortlK^minff  bond,  witb  condition  to  deliver 
property  taken  in  execution,  on  a  day  of  sale  occur- 
ring after  the  return  day,  Is  valid. 
a.  5ame— Judgment  On— Error  —  Correction  In  Lower 
Court.— A  judfirment  and  award  of  execution  upon 
a  for/elted  forthcoming  bond,  having  been  entered 


by  default,  upoU  aday  prior  to  that  to  which  notice 
was  griven,  the  court  in  which  the  judfrment  and 
award  of  execution  was  rendered  has  jurisdiction 
on  the  motion  of  the  plaintiff  to  set  aside  the  judg- 
ment and  quash  the  execution,  upon  reasonable 
notice  to  the  def endanu.  Code.  cb.  181.  f  5:  ch.  187. 
S23. 

3.  Same— Same— Notice-Case  at  Bar.*— The  plaintiff 
haviufir  given  a  second  notice  to  the  obligors  in 
the  forthcoming  bond,  for  a  judgment  and  award 
of  execution  thereon,  and  they  appearing  and 
objecting  to  the  rendering  of  the  judgment  and 
award  of  execution  asked,  the  court  may  at  the 
same  time  quash  the  first  judgment  and  execu- 
tion, and  render  another  Judgment  and  award  of 
execution  on  the  bond.  And  the  obligors  being 
present  by  their  counsel,  they  "had  reasonal>le 
notice  of  the  motion  to  quash. 

4.  Judgments— Set  Aside— Effect  on  Bzecntlon  Already 
Issued.— When  a  judgment  is  set  aside,  the  execu- 
tion  which  has  issued  upon  it  falls  with  it  with- 
out any  express  order  to  quash  the  execution. 

A  forthcoming*  bond   given    by  John  P. 
Ballard  as  principal,  and  Thos.    E.  Ballard 
and  J.  B.  Watkins  as  sureties,  on  an  execu- 
tion which  issued  from  the  clerk's  office  of 
the  Circuit  Court  of  the  city   of  Richmond, 
in  the  name  of  Charles  K.  Whitlock  against 
the  said  John  P.  Ballard,  having-  been  for- 
feited, notice  that  a  motion   would  be 
236      made*on  the  3d  day  of  Juiy,  1867,  for 
a  judgment   and   award   of  execution 
on    the    bond,    was    served   on    two  of  the 
obligors,  J.  P.  Ballard  and   J.  B.  Watkins. 
By  a  singular  mistake,  judgment  was  ren- 
dered  on    the    forthcoming    bond    against 
these  two  obligors  on    the  first   instead  of 
the  third  day  of  July,  1867 ;  it  being  stated 
in  the  judgment  that  the   plaintiff  came  by 
his  attorneys,    and   it  appearing^  by  the  re- 
turn   of  the   sheriff,    that   the  defendants, 
John  P.  Ballard  and  Joel  Watkins,  had  had 
legal     notice    of    the    motion,    they   were 
solemnly    called   but  came  not ;  and  so  the 
judgment  was  entered   by  default.     On  the 
3d  of  July,  1867,  on  the  motion  of  the  plain- 
tifP  and  for  reasons  appearing  to  the  court, 
it  was  ordei*ed  that  an  execution  be  awarded 
forthwith   on   the  said  judgment  rendered 
on  the  1st  day  of  the  same   month.     After- 
wards, to  wit :  on  the   11th  day  of  the  same 
month,  the  plaintiff,  having  discovered  his 
mistake  in  obtaining   judgment  on  the  Ist 
instead  of  the  3d  of  the  month  as  aforesaid, 
issued  a  new  notice  that  a  motion  would  be 
made  on  the  1st  day  of  August,   1867,  for  a 
judgment  and  award   of   execution    on   the 
said  bond,  which  notice  was   ser\'ed   on  all 

*Notlce— Def  ects  In— Objections  in  Appellate  Court- 

The  principal  case  is  cited  in  DiUard  v.  Thornton,  » 
Gratt  392.  and  S.  V.  R.  Co.  v.  Miller,  80  Va.  826.  as 
authorizing  the  proposition  that  defects  in  notice 
or  service  of  notice  cannot  be  taken  advantage  of 
for  the  first  time  In  the  appellate  court  See  also, 
foot-note  to  DlUard  v.  Thornton.  29Qratt  901 

Process— Defects  in— How  Waived.— This  subject  is 
discussed  in  a  foot-note  to  Harvey  v.  Skipirtth.  W 
Gratt.  410. 

See  generally,  monographic  noU  on  "Statutory 
Bonds"  appended  to  Goolsby  v.  Strother.  21  Gratt. 
107. 
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three  defendants.  On  the  day  named  in 
the  notice,  an  order  was  made  setting  aside 
the  former  judgment  entered  on  the  1st  day 
of  July  as  aforesaid,  and  quashing  the  exe- 
cution issued  thereon ;  and  a  judgment  was 
rendered  on  the  bond  against  all  three  of 
the  obligors.  These  proceedings  of  the  1st 
day  of  August,  1867,  appear  upon  the  record 
as  follows:  **And  now  at  this  day,  to  wit," 
Ac.  **Charles  B.  Whitlock,  plaintiff, 
against  John  P.  Ballard  and  Joel  B.  Wat- 
kins,  defendants.  Motion  on  a  bond  taken 
for  the  forthcoming  and  delivery  of  prop- 
erty, on  the  day  and  at  the  place  of  sale. 
This  day  came  the  parties  by  their  attor- 
neys, and  for  reasons  appearing  to  the 
court,  it  is  ordered  that  the  judgment  en- 
tered herein  on  the  1st  day  of  July  last,  at 
the  present  term   of  this  court,  be  set 

237  aside,  the  same  having  *^en  irregu- 
larly entered ;  and  it  is  further  ordered 

that  the  execution  issued  on  said  judgment 
be  quashed. 

^*And  at  the  same  day,  to  wit,"  Slc. 
'*Chas.  K.  Whitlock,  plaintiff,  against  John 
P.  Ballard,  Thomas  E.  Ballard  and  Joel  B. 
Watkins,  defendants.  Motion  on  a  bond 
taken  for  the  forthcoming  and  delivery  of 
property,  on  the  day  and  at  the  place  of 
sale.  This  day  came  again  the  parties  by 
their  attorneys,  and  it  appearing  by  the 
return  of  the  sheriff,  that  the  defendants 
have  had  legal  notice  of  this  motion,  they 
were  solemnly  called.  Whereupon  it  is  con- 
sidered by  the  court  that  the  plaintiff 
recover  against  the  defendants,"  &c. 
*'Memo.  To  an  opinion  of  the  court  this 
day  given  against  the  defendants,  they  by 
their  counsel  excepted,  and  leave  is  given 
them  until  the  10th  day  of  August,  1867,  to 
file  their  bill  of  exceptions  thereto." 

Accordingly,  on  that  day  a  bill  of  excep- 
tions was  tendered  by  the  defendants,  and 
signed  and  sealed  by  the  court,  which 
states  in  effect  that  the  plaintiff  moved  the 
court  for  a  judgment  on  the  bond,  and 
thereupon  offered  in  evidence  the  bond 
(being  the  same  on  which  the  court  entered 
judgment  against  the  said  J.  P.  Ballard 
and  J.  B.  Watkins  on  the  1st  day  of  July, 
1867,  which  judgment  was  set  aside  by  the 
court  on  the  1st  day  of  August,  1867),  the 
execution  on  which  the  bond  was  taken, 
and  the  notices  both  to  the  3d  of  July  and 
the  1st  of  August,  1867,  with  the  endorse- 
ments thereon,  which  execution,  notices 
and  endorsements  are  inserted  in  the  record ; 
and  moved  the  court  to  enter  the  order 
setting  aside  the  judgment  rendered  on  the 
1st  day  of  July,  1867,  and  quashing  the  ex- 
ecution issued  thereon  as  aforesaid,  which 
motion  the  defendants,  J.  P.  Ballard  and 
J.  B.  Watkins,  by  their  counsel,  objected 
to;  but  the  court  overruled  the  objection 
and  entered  the  said  order,  and  rendered 
judgment  on  the  bond,  according  to  the 

238  motion    of    the   plaintiff.     To  *which 
opinion  of  the   court   the  defendants, 

Ballard  and  Watkins,  by  their  counsel,  ex- 
cepted. 

To  the  judgment  rendered   on  the  1st  day 


of  August,  1867,  the  defendants  applied  for 
and  obtained  a  writ  of  supersedeas. 

Lyons,  for  the  appellants. 
Macfarland  and  N.  P.  Howard   and  Rob- 
erts, for  the  appellee. 

MONCURE,  P.,  after  stating  the  case, 
proceeded  as  follows:  Four  errors  are  as- 
signed in  the  judfrment,  but  as  the  last  two 
are  in  effect  but  repetitions  of  the  first  and 
second  respectively,  or  at  all  events  may 
be  disposed  of  in  disposing  of  them,  the 
latter  only  need  be  noticed.     They  are : 

1st.  The  execution  upon  the  first  judg- 
ment expired  before  the  day  named  in  the 
bond  for  the  delivery  of  the  property;  the 
sheriff,  therefore,  could  not  legally  receive 
it  on  that  day,  and  the  bond  was  conse- 
quently void,  and  no  judgment  could  legall)* 
be  rendered  upon  it. 

2dly.  The  court,  having  rendered  one 
judgment  upon  the  bond,  could  not  set 
aside  that  judgment  without  notice  to  the 
defendants,  nor  could  it  quash  the  execu- 
tion without  such  notice. 

In  regard  to  the  first  error  assigned,  it 
will  not  be  necessary  to  say  much.  The 
sheriff  could  legally  receive  the  property 
on  the  day  of  sale  named  in  the  forthcoming 
bond,  though  that  day  was  after  the  return 
day  of  the  execution,  and  the  bond  was 
not,  therefore,  void.  The  execution  of  a 
writ  of  fieri  facias  is  an  entire  thing,  and 
having  been  commenced  but  not  completed 
by  the  sheriff  to  whom  it  is  directed  before 
the  return  day,  it  is  his  duty  to  complete 
the  execution  afterwards.  1  Rob.  Pr.  old  ed. 
529,  530,  532 ;  Dix  v.  Evans,  3  Munf . 
239  308;  Wheaton  v.  *Sexton's  lessee,  4 
y^heat.  R.  503 ;  2  Tuck.  Com.  362,  370. 
He  may  sell  after  the  return  day  of  the  writ, 
even  after  he  is  out  of  office,  and  without 
a  writ  of  venditioni  exponas.  Sewell  on 
Sheriff  253,  and  cases  cited  in  note  (x) ;  46 
Law  Library  194.  The  writ  commands  him 
to  cause  the  money  therein  mentioned  to  be 
made  of  the  goods  and  chattels  of  the  de- 
fendant. It  is  his  duty,  if  the  money  be 
not  paid,  to  levy  the  writ  on  the  goods  and 
chattels  of  the  defendant,  or  so  much  thereof 
as  may  be  necessary,  and  sell  them  for  its 
satisfaction.  He  cannot  levy  the  writ  after 
the  return  day,  but  he  ma3''  do  so  at  any 
time  on  or  before  that  day  after  it  comes  to 
his  hands  for  execution.  Code  ch.  170,  2  2,  p. 
706.  It  often  happens  that,  after  making  a 
levy,  he  has  not  time  to  make  a  sale  before 
the  return  day.  No  such  sale  can  be 
made  without  at  least  ten  days'  previous 
notice.  Code  ch.  49,  {  37,  p.  286.  And  if 
the  goods  and  chattels  levied  on  be  slaves, 
mules,  work-oxen  or  horses,  they  are  re- 
quired by  the  next  section  (38,  p.  287),  to  be 
sold  at  the  courthouse  of  the  county  or  cor- 
poration, and  on  the  first  day  of  the  term  of 
the  court  thereof  next  succeeding  that  at 
which  they  may  be  advertised,  except  where 
the  parlies  shall,  at  or  before  the  time  for 
advertising  the  same,  in  writing,  authorise 
the  officer  to  dispense  with  the  provisions 
of  this  section ;  in  which  case  the  sale  shall 
be    according    to    the     preceding     section. 
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Thus  the  day  of  sale  may  be  a  month  or 
more  after  the  return  day  of  the  writ.  And 
if  the  defendant  give  a  forthcoming'  bond, 
as  he  generally  may,  under  the  Code  ch. 
189,  i  1,  p.  780,  the  condition  of  it  is  for  the 
forthcoming  of  the  property  at  the  day  and 
place  of  sale,  whether  that  day  be  before  or 
after  the  return  day  of  the  writ.  In  either 
case,  he  has  a  right  to  perform  the  condi- 
tion of  his  bond  by  having  the  property 
forthcoming  accordingly,  and  the  sheriff  is 
bound  to  receive  it. 

In  regard  to   the    second   error    as- 

240  signed.     The  first  judgment  ^rendered 
on  the  forthcoming  bond  was  clearly 

erroneous,  having  been  rendered  before  the 
day  named  in  the  notice,  without  the  con- 
sent of  the  defendants,  or  any  appearance 
by  or  for  them.  They  might  have  had  it 
reversed  by  a  proceeding  in  error  commenced 
at  any  time  within  the  term  of  limitation 
prescribed  by  law  in  such  cases.  As  they 
had  that  right,  and  might  avail  themselves 
of  it,  the  plaintiff  could  not  rely  upon  the 
judgment,  though  apparently  in  his  favor, 
unless  the  defendants  would  release  all 
errors  in  it,  in  which  case  the  plaintiff 
would  have  no  cause  to  complain  of  it,  and 
would  of  course  be  satisfied.  The  defend- 
ants did  not  release  such  errors,  and  the 
plaintiff  had  no  reason  to  believe  that  they 
would  do  so.  He  was,  therefore,  aggrieved 
by  the  judgment  which  stood  in  his  way ; 
and  he  had  a  right  to  have  it  set  aside  and 
removed  out  of  his  way  by  a  proceeding  in 
error  instituted  by  himself.  The  judgment 
being  by  default,  the  court  which  rendered 
it  had  jurisdiction  to  set  it  aside,  and  to  do 
so  on  motion,  under  the  Code  ch.  181,  i  5. 
If  the  judgment  was  properly  set  aside,  the 
execution  thereon  of  course  fell  with  it,  and 
would  have  so  fallen  without  an  express 
order  to  quash  the  execution.  Of  course  the 
couft  might  make  such  an  order,  and  the 
Code  ch.  187,  {  23,  p.' 776,  expressly  affirms 
the  right  of  the  court  on  motion  to  do  so, 
if  such  affirmation  were  necessary. 

The  court,  therefore,  had  jurisdiction  to 
make  the  order  of  the  1st  day  of  August, 
1867,  setting  aside  the  said  judgment  and 
quashing  the  execution  thereon.  To  be 
sure  the  statute  requires  notice  to  be  given 
to  the  adverse  party,  as  well  in  a  proceed- 
ing to  reverse  a  judgment  under  ch.  181,  { 
5,  as  in  a  proceeding  to  quash  an  execution 
under  ch.  187,  {  23 ;  but  the  notice  required 
in  either  case  is  reasonable  notice  only,  and 
not  notice  for  a  certain  period  of  time.  It 
appears,  in  this  case, that  the  defendants  had 
notice  of  the  motion   to   set  aside  the 

241  judgment  *and   quash    the  execution, 
having    appeared    by    their    attorney 

upon  that  Qiotion ;  and  it  does  not  appear 
that  it  was  not  reasonable  notice,  nor  that 
any  objection  was  made  to  it  because  it 
was  not  reasonable,  or  on  any  other  ground. 
Had  it  been  objected  to  because  it  was  not 
reasonable,  doubtless  an  opportunity  would 
have  been  afforded  the  defendants,  if  neces- 
sary, by  a  continuance  of  the  motion,  or 
by  requiring  a  new  notice,  to  make  any 
efence  they  might  have  had  to  the  motion. 


But  it  is  difficult  to  conceive  what  defence 
they  could  have  made  to  it;  and  the  asser- 
tion of  such  a  defence  would  seem  of  neces- 
sity to  involve  a  release  of  errors  in  the 
judgment.  Had  they  offered  to  give  such  a 
release,  the  plaintiff,  as  was  well  said  bj 
his  counsel  in  the  argument  of  this  case, 
would  no  doubt  have  asked  the  court  to 
overrule  his  own  motion.  The  defendants 
had  their  choice,  to  release  the  errors  in 
the  first  judgment  and  let  it  stand,  and 
thus  defeat  the  motion  for  another  judg- 
ment, at  least  against  the  defendants  J.  P. 
Ballard  and  J.  B.  Watkins,  against  whom 
only  the  first  judgment  was  rendered;  or 
to  let  that  judgment  be  set  aside,  and  make 
their  defence,  if  they  had  any,  on  the  mo- 
tion for  another  judgment,  of  which  motion 
they  had  due  legal  notice.  They  did  let 
the  first  judgment  be  set  aside,  or  at  least 
they  do  not  appear  to  have  made  any  de- 
fence against  the  motion  to  set  it  aside, 
and  it  was  accordingly  set  aside  **  for  rea- 
sons appearing  to  the  court,"  though  it  is 
stated  in  the  order  that  the  parties  appeared 
by  their  attorneys.  But  the  defendants 
made  no  defence  to  the  motion  for  another 
judgment,  except  upon  the  ground  that  the 
former  judgment  had  been  rendered,  though 
it  had  been  set  aside  as  aforesaid.  Thej 
made  no  other  defence,  doubtless  because 
they  had  no  other  to  make ;  but  wished  to 
avail  themselves  of  the   proceedings  which 

had  occurred  in  regard  to  the  former 
242      judgment,    not  ^because   it  is  a  valid 

judgment    and    ought    to    stand,   bnt 
merely  for  the  purpose  of  delay. 

I  have  not  reviewed  in  detail  the  many 
authorities  cited  and  commented  upon  the 
learned  counsel  for  the  defendant  in  error, 
because  I  thought  it  unnecessary  to  do  so 
for  the  decision  of  this  case.  They  seem 
to  sustain  the  positions  in  support  of  which 
they  were  cited.  As — 1st.  That  the  notice 
for  the  second  motion  was  good  and  valid, 
notwithstanding  the  existence  of  an  invalid 
and  illegal  judgment  previously  entered  on 
the  same  bond.  1  Chit.  PI.  7th  Am.  ed. 
pp.  523-4 ;  Green  v.  Watts,  1  L,d.  Ray.  R. 
274;  Knight's  case,  2  Id.  1014;  S.  C.  1  Salk. 
329;  Croswell  v.  Byrnes,  9  John.  R.  287. 
290;  Dyer  32a,  pi.  5,  6;  Jenk.  Cent.  74  pi. 
40 ;  4  Ireigh  58 ;  Archer  v.  Ward,  9  Gratt. 
622.  2dly.  That  a  writ  of  error  **may  be 
brought  by  the  plaintiff  to  reverse  his  own 
judgment,  if  erroneous  or  given  for  a  less 
sum  than  he  has  a  right  to  demand  in  order 
to  enable  him  to  bring  another  action." 
2  Wms.  Saund.  lOlf,  citing  Johnson  v. 
Jebb,  3  Burr.  R.  1772.  3dly.  That  if  the 
plaintiffs  in  error  have  sustained  no  injury 
by  the  want  of  notice,  and  could  not  pos- 
sibly have  sustained  any,  they  certainly 
are  not  entitled  to  reverse  upon  that  ground 
the  order  setting  aside  the  judgment  and 
quashing  the  execution.  Preston  v.  Har- 
vey, 2  Hen.  &  Mun.  55;  64,  5;  66,  7;  Pit- 
man V.  Breckinridge,  Ac,  3  Gratt.  127; 
Crawford  v.  Morris,  5  Id.  90;  Hughes  v. 
Stickney,  13  Wend.  R.  280;  and,  4thlT. 
That  the  defendants  in  the  Circuit  Comt, 
by  appearing  (as  their  own  bill  of  exceptions 
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shows  they  did)  in  opposition  to  the  motion 
to  set  aside  the  erroneous  judgement  and 
quash  the  execution  upon  it,  without  mak- 
ing any  objection  to  that  motion  upon  the 
ground  of  failure  to  give  them  notice  of  it, 
must  be  held  to  have  waived  the  notice,  and 
cannot  now  be  heard  to  make  the  objection. 
Ayres  v.  Lewellin,  3  I^eigh  609;  Poling  v. 
Johnson,  2  Rob.  R.  285;  Pulliam, 
243  *&c.,  v.  Aler,  IS  Gratt.  54;  Muire  v. 
Falconer,  &c.,  10  Id.  12. 

In  the  foregoing  opinion  I  have  not  ad- 
verted to  the  fact  that  the  order  setting 
aside  the  first  judgment  was  made  during 
the  same  term  of  the  court,  because  having 
been  made  after  the  15th  day  of  the  term, 
and  after  an  order  had  been  made  awarding 
an  execution  on  the  judgment,  it  might  be 
contended  that  the  term,  in  effect,  was 
ended  as  to  that  judgment  when  the  order 
was  made  to  set  it  aside,  according  to  the 
decision  of  this  court  in  Enders'  ex'ors  v. 
Burch,  15  Gratt.  64.  Nor  have  I  noticed 
what  was  said  in  the  argument  against  the 
correctness  of  that  decision.  I  have  not 
deemed  it  necessary  to  do  so,  because,  con- 
ceding that  the  order  setting  aside  tl)e  first 
judgment  was  made  at  a  different  term  of 
the  court,  I  still  think  it  was  properly  made. 

I  am  of  opinion  that  there  is  no  error  in 
the  judgment,  and  that  it  be  affirmed. 

The  other  judges  concurred  in  the  opinion 
of  Moncure,  P. 

Judgment  affirmed. 


244  ^Taylor  v.  Stearns  &  als.* 

January  Term.  1868,  Rlcbmond. 

Deeds  of  Trust— Time  and  Terms  of  Sale  of  Obllffatloa 
of  Contract— 5tay  Law.— A  deed  of  trust  to  secure  a 
debt,  wliich  provides  for  the  time  and  terms  of 
sale,  upon  the  failure  of  the  srrantor  to  pay  the 
debt.  Is  of  the  obligation  of  the  contract,  and  the 

•Judicial  Sales— Terms.— The  principal  case.  Fultz 
T.  Davis.  28  Qratt  908,  918,  and  Wood  v.  Krebbs,  88 
Gratt  085,  894.  are  cited  in  Pairo  v.  Bethell.  75  Va. 
884.  as  authority  for  the  proposition  that,  in  a  sale 
by  the  court  under  a  deed  of  trust,  mortfirasre,  etc., 
in  which  the  terms  of  sale  has  been  asrreed  on  by 
the  parties,  there  is  no  discretion  left  the  court  as 
to  the  terms  of  sale,  but  the  contract  of  the  parties 
must  iTovem.  See  also,  foot-note  to  Wood  v.  Krebbs. 
S3  Gratt.  886. 

Constitutional  Law— Impairing  the  Obligation  of 
Contract.— As  to  the  interpretation  of  the  provision 
of  the  state  and  federal  constitutions  which  forbids 
the  state  to  impair  by  legislation  the  obligation  of 
contract,  several  cases  cite  the  principal  case  as 
aathority. 

In  Antoni  v.  Wright.  22  Gratt  858,  the  court  said: 
"That  provision  of  the  State  and  Federal  constitu- 
tions which  forbids  the  state  to  impair  by  legisla- 
tion the  obligation  of  contracts,  has  received  mature 
consideration  by  this  court  in  the  recent  cases  of 
Taylor  v.  Stearns,  18  GratL  244;  and  in  the  Home- 
stead Cases  to  be  reported  in  22  Gratt  268.  In  deliv- 
ering the  unanimous  opinion  of  the  court  In  the 
last  mentioned  cases.  Judge  Christian  says:  'The 
inviolability  of   contracts,  public  and  private,   is 


act  of  March  2, 1868,  to  stay  the  collection  of  debts 
for  a  limited  period,  which  forbids  sales  under 
deeds  of  trust  until  the  1st  of  January.  1868,  is,  in 
relation  to  such  deeds  of  trust  unconstitutional. 

By  deed  bearing  date  the  19th  of  Septem- 
ber, 1860,  G.  A.  W.  Taylor  conveyed  to 
James  M.  Taylor  and  John  Knders  a  house 
and  lot  at  the  corner  of  Clay  and  Tenth 
streets,  in  the  city  of  Richmond,  which 
John  M.  Gregory  had  conveyed  to  Taylor, 
to  secure  the  payment  of  thirteen  thousand 
two  hundred  and  ninety-nine  dollars  and 
fifty-five  cents,  due  by  ten  negotiable  notes 
bearing  even  dates  with  said  deed,  and  pay- 
able each  at  six  months  after  the  next  pre- 
ceding; it  being  for  the  balance  of  the 
purchase  money  of  the  house  and  lot.  The 
trusts  were  as  follows: 

In  the  event  that  default  shall  be  made  in 
the  payment  of  either  of  the  above  men- 
tioned notes,  as  they  become  due  and  pay- 
able, then  the  trustees  or  either  of  them, 
on  being  required  so  to  do  by  the  said  John 
M.  Gregory,  his  executors,  administrators 
or  assigns,  shall  sell  the  property  hereby 
conveyed.  And  it  Is  covenantwl  and  agreed 
between  the  parties  aforesaid,  that  in  case 
of  a  sale,  the  same  shall  be  made  after 
first  advertising  the  time,  place 
245  *and  terms  thereof  for  fifteen  days  in 
some  newspaper  published  in  the  city 
of  Richmond,  and  upon  the  following 
terms,  to  wit :  For  cash  as  to  so  much  of 
the  proceeds  as  may  be  necessary  to  defray 
the  expenses  of  executing  this  trust,  the 
fees  for  drawing  and  recording  this  deed,  if 
then  unpaid ;  and  to  discharge  the  amount 
of  money,  principal,  interest  and  charges 
then  payable  upon  the  said  notes;  and  if 
at  the  time  of  such  sale  any  of  said  notes 
shall  not  have  become  due  and  payable, 
and  the  purchase  money  be  sufiicient,  such 
part  or  parts  of  the  said  purchase  money  as 
will  be  sufficient  to  pay  oflF   and  discharge 

the  foundation  of  all  social  progress,  and  the 
cornerstone  of  all  the  forms  of  civilized  society, 
wherever  an  enlightened  Jurisprudence  prevails;* 
and  we  do  not  think  he  has  attached  an  undue 
importance  to  this  great  principle.  It  must  be 
preserved." 

Again,  in  Garland  v.  Brown,  23  Gratt,  177,  "It  is 
not  our  purpose  to  enter  upon  the  discussion  of  the 
qaestion  so  often  considered,  as  to  what  constitutes 
the  obligation  of  a  contract  or  to  what  extent  the 
remedy  may  be  varied  or  modified  without  impair- 
ing the  obligation.  The  distinction  between  the 
obligation  and  the  remedy  has  been  long  and  well 
established:  but  It  must  be  conceded  that  the  line 
is  somewhat  shadowy.  Any  discussion  of  the  gen- 
eral question,  however,  would  be  wholly  out  of 
place  here,  after  the  recent  able  and  exhaustive 
opinions  of  Judge  Christian,  in  the  Homestead 
cases,  and  of  Judge  Rives,  in  Taylor  v.  Stearns, 
18  Gratt  2U:  in  which  cases  all  the  authorities 
are  reviewed." 

The  principal  case  was  aLso  cited  on  this  subject 
in  Wash.,  A.  &  G.  R,  Co.  v.  Alex.  &  W.  R.  Co.,  19 Gratt 
624;  Bank  v.  McVeigh.  20  Gratt  466:  Homestead 
Cases,  22  Gratt  287:  Roberts  v.  Cocke,  28  Gratt  216, 
217. 
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such  remaining^  note  or  notes  shall  be  made 
payable  at  such  time  or  times  as  the  said 
remaining  note  or  notes  will  become  due ; 
the  payment  of  which  part  shall  be  properly 
secured,  &c. 

The  first  four  of  the  notes  secured  by  this 
deed  were  paid  to  Gregory ;  and  he  after- 
wards transferred  the  remainder  of  them  to 
Franklin  Steams. 

In  1866,  the  trustees,  James  M.  Taylor 
and  Enders,  at  the  request  of  Stearns, 
advertised  in  the  Richmond  Times,  the  said 
house  and  lot  for  sale  on  the  premises  on 
Wednesday,  the  4th  of  May,  1866,  on  the 
terms  of  cash  for  so  much  as  will  be  nec- 
essary to  pay  said  notes  and  expenses  of 
sale;  the  balance,  &c.  6.  A.  W.  Taylor 
thereupon  applied  by  bill  to  the  Judge  of 
the  Circuit  Court  of  the  city  of  Richmond 
for  an  injunction  to  stop  the  sale,  on  the 
ground  that  the  General  Assembly,  at  the 
session  of  1865-6,  had  passed  an  act,  pro- 
viding that  there  should  not  be  any  sales 
under  deeds  of  trust  for  the  payment  of 
money  (except  in  -certain  specified  cases, 
of  which  this  was  not  one,)  until  the  1st 
day  of  January,  1868. 

The  injunction  was  grs^nted;  and  at  the 
next  May  term  of  the  court  Stearns,  upon 
notice  to  the  plaintiflF,  moved  the  court  to 
dissolve  it;  but  the  motion  was  continued 
from  time  to  time  until  January,  1867.  In 
the  meantime,  at  the  June  rules,  the 
246  trustees  and  Stearns  filed  their  *an- 
swers ;  to  which  the  plaintiff  replied 
generally ;  and  thereupon,  on  motion  of  the 
plaintiff  by  counsel,  the  cause  was  set  for 
hearing. 

The  trustees,  in  their  answer,  disclaim 
all  interest  except  as  trustees ;  and  Stearns 
insisted  that  the  act  relied  on  by  the  plain- 
tiff in  forbidding  a  sale  under  the  deed  of 
trust  in  this  case  was  a  violation  of  that 
provision  of  the  constitutions  of  Virginia 
and  of  the  United  States  which  forbid  a 
State  to  pass  any  law  impairing  the  obliga- 
tion of  contracts. 

On  the  17th  day  of  January,  1867,  the 
cause  came  on  to  be  heard  upon  the  bill, 
Ac,  and  upon  the  motion  of  the  defendant 
Stearns  theretofore  made  to  dissolve  the 
injunction ;  when  the  injunction  was  dis- 
solved, and  the  bill  dismissed  with  costs. 
And  thereupon  the  plaintiff  applied  to  this 
court  for  an  appeal;  which  was  allowed. 

The  case  was  elaborately  argued  in  this 
court  by  Steger  &  Sands  and  Lyons,  for 
the  appellant,  and  by  Young  and  Nance  & 
Williams,  for  the  appellee.  The  argument 
on  behalf  of  the  appellee  is  sufficiently 
stated  in  the  opinion  of  Judge  Rives,  and 
need  not  be  repeated. 

For  the  appellant  it  was  insisted:  1st. 
That  the  act  was  not  unconstitutional,  be- 
cause it  was  retrospective.  Baugher  v. 
Nelson,  9  Gill's  R.  299;  Goshen  v.  Ston- 
ington,  4  Conn.  R.  209.  220;  Tucker  v.  Har- 
ris, 13  Georgia  R.  1 ;  Foster  &  als.  v.  The 
Essex  Bank,  16  Mass.  R.  245 ;  The  People 
V.  Livingston,  6  Wend.  R.  527;  Williams 
V.  County  Commissioners,  35  Maine  345; 
Hampton  v.  Commonwealth,    7  Harris   Pa. 


R.  329;  Butler  v.  Palmer,  1  Hill's  N.  Y.  324; 
Stocking  V.  Hunt,  3  Denio's  R.  274. 

2. .Again,  it  is  insisted  on,  that  the  obli- 
gation of   the   contract  is   impaired  by  the 
suspension    of  the   sale,    even  for  a  limited 
period.     The   practice  of  eminent  chancel- 
lors  may   be    invoked    in    aid  of  the 

247  propriety   of  such  suspension.     *It  is 
matter  of  every  day   occurrence   for 

equity  courts,  once  having  gained  control 
over  a  trust  deed,  to  prescribe  in  their  de- 
crees terms  of  sale  different  from  those  con- 
tained in  the  deed.  They  feel  in  dnty 
bound  to  order  such  a  sale  as  will  best 
promote  the  interests  of  the  parties.  The 
variation  in  the  terms  of  sale  may  give  an 
extension  of  credit  beyond  the  time  of  sus- 
pension provided  for  in  the  act  complained 
of;  and  yet  was  such  a  decree  ever  reversed 
and  set  aside  because  it  impaired  the  obli- 
gation of  the  contract?  Were  not,  in  fact, 
the  rights  of  all  parties  better  preserved 
and  protected  by  it? 

The  violation  of  the  constitution  must  be 
clear  to  justify  judicial  interference  with  a 
statute.     It    is  not  contended   that  jndges 
have  qo  right  to  interfere  when   the  law  is 
unconstitutional,  and  when  the  question  of 
its  unconstitutionality  comes  directly  before 
the  court.     But  before   pronouncing  a   law 
unconstitutional,  the  court  must  see  that  it 
is  in  plain,  clear  violation   of  the  organic 
law.     In  a  doubtful  case  effect  ought  to  be 
given  to  the   statute.     See  Opinion  of  Ver- 
planck,  Bennett    v.    Boggs,  1    Bald.  R.  74, 
75.      The    Supreme    Court    in    Bronson   v. 
Kinzie,  1  How.  U.  S.  R.  311,  ran  counter  to 
the  rule,  that  the  unconstitutionality  of  a 
law  ought  not  to  be  decided  unless  the  ques- 
tion comes  directly  before   the   court.    In 
that  case,  whether  the  law  of  Illinois  com- 
plained   of   was    constitutional  or  not,  the 
appellant  ought  to  have  succeeded ;  and  so 
all  the    court   said.     After   saying   this,  it 
was   clearly  an  obiter  dictum  to  go  farther 
and  declare  the  Illinois  statute  unconstitu- 
tional.    Judge  McL/ean    takes  this  view  in 
his  dissenting  opinion,  1  How.  U.  S.  R.  323» 
and  he  is  followed  by  Sedgwick.     Sedgwick 
expressed   his  **  regret   that  in   Bronson  v. 
Kinzie,  as  in  Sturges  v.  Crowninshield  and 
the    Dartmouth   College  case,  the  Supreme 
Court  felt   themselves  at   liberty  to  go  be- 
yond the  case  before  them,  and   to  express 
an  opinion  in   regard   to   other  ques- 

248  tions  of  great  moment,  but  not  *nec- 
essarily  in  judgment."  He  con- 
tinues: ** The  rule  which  confines  judicial 
decisions  to  the  very  matter  before  the 
tribunal  is  important  in  all  cases,  but  in 
regard  to  constitutional  questions  its  mag- 
nitude cannot  easily  be  overestimated.'* 
Sedg.  Stat.  651,  note. 

Bronson  v.  Kinzie,  1  How.  D.  S.  R.  311, 
thus  commented  on  as  passing  unneces- 
sarily upon  the  constitutionality  oi  the 
Illinois  law,  was  relied  on  by  the  defendant 
in  the  Circuit  Court.  Bronson  v.  Kiniie 
was  not  argued  for  the  statute.  This  is  a 
significant  fact.  But  if  its  authority  was 
unquestioned,  is  it  like  the  present  case? 
In  that  case  a  trust  deed  was   not  involved 
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as  here ;  and  it  will  not  be  easy  for  the  de- 
fendant to  produce  a  sing-le  case  like  the 
present,  in  which  a  trust  deed  (a  creature 
of  equity,  and  subject  especially  to  equity 
control,}  is  concerned.  On  examination 
the  court  will  find  other  and  great  dissimi- 
larities between  that  case  and  the  present. 
The  first  to  which  we  invite  attention  is 
this,  that  in  Bronson  v.  Kinzie,  after  a 
sale,  the  statute  complained  of  proposed  to 
continue  the  estate  of  the  mortgag^or  in  the 
property  sold.  In  other  words,  the  statute 
proposed  to  say  that  the  property  should  be 
sold  and  not  sold  at  the  same  time.  It  pro- 
posed to  say  that  the  equitable  estate  of  the 
mortgagor  should  not  be  extinguished, 
when  the  very  act  of  sale  extinguished  it. 
There  is  nothing  like  this  in  the  present 
statute.  When  a  sale  is  made  under  the 
Virg^iaia  act,  it  is  proposed  to  make  it  a 
good  sale  against  all  the  world.  The  Illi- 
nois statute  not  only  operated  as  a  suspen- 
sion of  the  remedy  by  sale,  but  continued 
to  say  that  after  sale  it  should  not  be  sold 
if  the  mortgagor  came  forward  to  redeem. 
The  analogy  between  the  Illinois  statute 
and  the  Virginia  statute  would  be  more  ap- 
parent if  the  Illinois  statute  had  declared 
that  there  should  be  no  decree  for  a  sale 
under  a  twelvemonth ;  but  this  it  did  not 
do.  Would  such  a  provision  have  been 
249  declared  unconstitutional  ?  *The  an- 
swer may  be  found  to  this  question  on 
reference  to  Hollo  way  v.  Sherman,  12  Iowa 
R.  282 ;  Coosa  River  Steam  Co.  v.  Barclay, 
30  Alab.  R.  120 ;  Wood  v.  Child,  20  111.  R. 
209;  Newkirk  V.  Chapron,  17  111.  344,  and 
specially,  Iverson  v.  Shorter,  9  Alab.  713. 
A  second  difference  between  this  case  and 
Bronson  v.  Kinzie  is  this,  that  in  Bronson 
V.  Kinzie  the  Illinois  statute  provided 
that  there  should  be  no  sale  unless  the 
land  brought  two-thirds  its  value — a  value 
set  upon  it  by  two  or  three  householders 
selected  under  the  law.  This  was  a  contin- 
g'ent  indefinite  suspension  of  the  power  of 
sale,  and  was  liable  to  objections  as  serious 
as  those  affecting  the  first  mentioned  differ- 
ence above  referred  to.  There  is  nothing 
like  this  in  the  Virginia  statute.  When  a 
sale  is  made  under  the  Virginia  act,  the 
property  is  to  be  sold  for  what  it  will  bring ; 
and  hence  the  greater  necessity  for  a  sale 
at  a  time  when  the  monetary  affairs  of  the 
country  will  justify  the  expectation  of  a 
fair  price.  What  real  similarity  is  there 
between  the  two  cases?  Here  is  simply  a 
suspension  of  the  remedy  by  sale.  In  Bron- 
son V.  Kinzie  there  was,  in  the  first  in- 
stance, a  destruction  of  the  sale  after  its 
being  made  at  the  option  of  the  mortgagor ; 
and,  in  the  second  instance^  a  complete 
annihilation  of  that  power,  if  the  property 
should  not  bring  two-thirds  of  what  two 
householders  said  it  was  worth.  Bronson 
▼.  Kinzie,  thus  shown  to  be  inapplicable  to 
this  case,  has  not  been  sanctioned  by  many 
of  the  State  supreme  courts.  In  Chadwick 
V.  Moore,  8  Watts  &  Serg.  R.  49,  the  statute 
complained  of  suspended  sales  on  execu- 
tions for  a  year,  unless  two-thirds  of  the 
appraised   value  was  realized.     It  was  held 


that  this  statute  was  not  unconstitutional. 
And  although  in  Bailey  v.  Gentry,  1  Miss. 
R.  164,  the  act  of  the  I^egislature  granting 
a  stay  of  execution  for  two  years  and  a 
half,  unless  the  plaintiff  or  his  agent  en- 
dorsed that  property  at  two-thirds  its  value, 
would  be   taken   in  satisfaction,    was 

250  held  unconstitutional;  yet  *Chadwick 
V.  Moore,  ubi    supra,  is  supported  by 

numerous  decisions.  See  Grimball  v.  Ross, 
Charlt.  175;  Heyward  v.  Judd,  4  Minnesota 
R.  483;  Stone  v.  Bassett,  4  Id.  298;  Newton 
V.  Tibbats,  2  Eng.  R.  150;  Bronson  v. 
Newberry,  2  Doug.  Mich.  R.  38;  Rockwell 
V.  Hubbeirs  adm'r,  2  Id.  197.  See  also, 
Baumbach  v.  Bade,  9  Wise.  R.  559,  and 
Starkweather  v.  Hawes,  10  Wise.  R.  125, 
126.  Of  Bailey  v.  Gentry,  1  Miss.  R.  164, 
it  may  be  remarked,  that  the  act  tendering^ 
to  the  execution  plaintiff  the  option  either 
to  take  property,  i.  e.,  property  other  than 
money,  at  two-thirds  its  value,  was  a  legis- 
lative act,  tendering  an  amendment  of  the 
contract  to  the  creditor  under  penalty  of 
two-and-a-half  years  delay.  This  was 
clearly  beyond  legislative  power.  The  leg- 
islature has  no  right  to  make  or  amend  con- 
tracts for  the  citizen,  but  it  may  say,  as  it 
has  often  said,  how  such  contracts  may  be 
proceeded  on,  and  it  may  say,  as  it  has  of- 
ten said,  that  unless  proceeded  on  within  a 
reasonable  time  fixed  by  itself,  the  rights 
under  it  are  at  an  end ;  and  it  may  say,  as  it 
has  often  said,  that  the  power  to  proceed 
against  a  debtor's  person  to  enforce  the 
performance  of  his  contract  shall  cease. 
Before  passing  from  this  comment  on  Bron- 
son V.  Kinzie,  it  ought  to  be  remarked  that 
this  case  arose,  as  other  cases  before  the 
United  States  Supreme  Court,  between  cit- 
izens of  different  States,  and  the  court  de- 
cided it  with  reference  to  the  United  States 
constitution.  To  say  the  least,  it  may  well 
be  doubted  whether  this  decision  and  other 
decisions  of  the  United  States  Supreme 
Court,  thus  based  on  the  Federal  constitu- 
tion alone,  and  affecting  the  rights  between 
citizens  of  different  States,  even  though 
such  decisions  were  in  cases  similar  to  this, 
should  be  regarded  as  authoritative  and 
binding  in  the  present  case.  This  is  not  a 
case  between  citizens  of  different  States, 
for  the  protection  of  whom,  as  citizens  of 
different  States,  the  article  in  the  Federal 
constitution  was  designed,  but  it  is  a 

251  case  ^between   citizens   of  the  same 
State  of  Virginia,   and  the  question 

is,  whether  the  constitution  of  Virginia  has 
been  violated,  or  any  article  of  the  Federal 
constitution  designed  for  the  protection  of 
one  State  inter  sese.  As  pertinent  to  this 
remark,  and  enforcing  the  justness  of  the 
distinction  here  drawn,  the  court  is  referred 
to  Owings  V.  Speed,  5  Wheat.  R.  420,  and 
to  the  language  of  Sedgwick,  when  speak- 
ing of  the  limitations  of  the  Federal  courts. 
That  writer  says :  *  *The  States  may  pass 
retrospective  laws,  however  unjust;  may 
pass  acts  of  a  judicial  nature ;  may  pass  acts 
divesting  vested  rights;  may  violate  ex- 
press provisions  of  their  own  constitutions 
— acts  of  these  classes,   however  objection- 
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able,  are  not  within  the  scope  of  the  re- 
striction of  the  Federal  constitution,  and 
give  no  right  of  appeal  from  the  decisions 
of  the  State  tribunals."  Sedg.  Stat.  639. 
This  being  true,  at  the  utmost  the  decisions 
of  the  Supreme  Court  of  the  United  States 
in  Bronson  v.  Kinzie,  and  similar  cases, 
are  not  authoritative  and  binding  decisions 
upon  this  court  in  the  present  case ;  but  are 
simply  persuasive.  Whether  they  ought  to 
persuade  the  court  in  the  present  case  to 
declare  the  statute  of  Virginia  unconstitu- 
tional, when  the  Virginia  act  differs  so 
widely  from  the  cases  in  which  these  deci- 
sions were  rendered,  and  when,  as  has 
already  been  shown,  so  many  of  the  su- 
preme courts  of  the  several  States  have 
decided  otherwise,  is  a  question  which  this 
court  must  determine  for  itself. 

McCracken  v.  Hayward,  2  How.  U.  S.  R. 
61,  and  Howard  v.  Bugbee,  24  How.  U.  S. 
R.  461,  following  Bronson  v.  Kinzie,  are 
liable  to  the  objections  just  urged  in  refer- 
ence to  Bronson  v.  Kinzie.  The  first  con- 
tained the  clauses  concerning  redemption 
after  a  sale,  and  no  sale  unless  two-thirds 
of  the  value  were  realized.  The  second, 
Howard  v.  Bugbee,  contained  the  clause 
giving  fight  of  redemption  two  years  after 
a  sale.  There  is  no  need  for  further  com- 
ment here. 
252  ♦Green    v.    Biddle,    8  Wheat.    R.   1, 

unquestionably  settles,  that  the  act 
complained  of  was  a  violation  of  the  pro- 
vision of  the  Federal  constitution.  But 
what  is  there  of  likeness  between  that  case 
and  the  present?  Acts  of  the  Legislature 
of  Kentucky  exempting  occupants  without 
title  from  liability  for  waste,  and  compel- 
ling the  true  owner  to  pay  for  the  improve- 
ments put  on  the  land  by  the  occupant  even 
during  the  pendency  of  the  suit,  were  held 
in  that  case  to  be  in  contravention  of  the 
compact  between  Virginia  and  Kentucky, 
and  were  held  to  be  unconstitutional.  What 
possible  resemblance  is  there  between  that 
case  and  this? 

The  rule  established  is,  that  a  contract 
shall  not  be  impaired ;  but  an  act  changing 
the  mode  of  proceedings  for  relief;  an  act 
suspending  for  a  period  of  nine  months  re- 
lief in  the  foreclosure  of  a  mortgage,  Hol- 
loway  V.  Sherman,  12  Iowa  R.  282;  an  act 
taking  away  from  a  landlord  the  power  of 
distress,  though  that  power  be  embraced  in 
the  agreement,  Conkey  v.  Hart,  14  N.  Y. 
(4  Kernan)  22,  have  been  held  not  to  impair 
a  contract,  and  not  to  be  in  violation  of  the 
constitution.  Some  of  the  cases  talk  loosely 
about  changing  the  time  of  performance, 
but  the  meaning  of  this  is  clearly  not  ex- 
tended to  the  manner  of  enforcing  the  con- 
tract. No  one  has  ever  rightly  doubted  the 
constitutionality  of  the  replevin  or  of  the 
forthcoming  bond,  and  the  consequent  sus- 
pension of  right  to  collect,  though  the  con- 
tract is  acknowledged  to  be  in  full  force, 
and  the  courts  are  actually  in  process  of 
enforcing  it.  This  remark  is  made  with 
knowledge  of  the  cases  of  Blair,  &c.  v. 
Williams,  4  Lit.  (Ken.)  R.  34,  and  Grayson 
V.  Lilly,  7  B.  Monr.  R.  6.     In   these  cases. 


it  is  true  the  extension   of  the  right  of  re- 
'  plevin  from  three  months  to  two  years  was 
i  held  unconstitutional ;    but  there  is  no  rec- 
onciling these  cases  with  Butler  V.  Palmer, 
1  Hill ;  Hampton  v.  Commonwealth,  7 

253  Harris  329,  and   Williams  v.  *Couiity 
Commissioners,    35   Maine   345.    The 

Supreme  Court  of  Kentucky,  in  the  two 
cases  cited,  Blair  v.  Williams  and  Grayson 
V.  Lilly,  is  at  variance  with  the  highest 
courts  of  New  York,  Pennsylvania  and 
Maine.  On  principle,  as  declared  by  some 
of  the  cases,  the  Kentucky  decisions  are 
wrong.  These  authorities  say  it  is  clear 
that  the  contract  is  not  impaired  when  the 
action  of  the  Legislature  is  not  on  the  con- 
tract, but  on  the  mode  of  enforcing  it.  A 
contract  to  pay  rent,  and  a  remedy  by  dis- 
tress for  its  collection,  are  two  distinct 
things.  A  contract  by  trust  deed  securing  . 
a  debt,  and  the  remedy  in  case  of  failure  to 
pay,  by  selling  and  paying  over  the  pro- 
ceeds to  the  secured  creditor,  are  two  differ- 
ent and  distinct  things.  As  to  what  is  said 
about  making  the  remedy  a  part  of  the  con- 
tract, which  is  referred  to  in  some  of  the 
cases,  can  it  be  that  the  distinction  is  well 
taken?  If  the  law  of  remedy  is  ex  necessitate 
rei  incorporated  into  the  contract,  does  the 
fact  that  the  remedy  is  specially  mentioned 
in  the  contract  alter  the  rights  of  the  par- 
ties, or  abridge  the  power  of  the  Legisla- 
ture? This  seems  unreasonable.  But  were 
it  so,  this  case  presents  a  case  in  which  the 
defendant  seeks  to  obtain  payment  under 
the  trust  deed,  not  by  virtue  of  its  provi- 
sions, for  the  trust  deed  does  not  provide 
for  the  payment  to  him,  but  seeks  to  obtain 
payment  by  virtue  of  the  act  of  the  Legis- 
lature prescribing  that  in  such  cases  pay- 
ment shall  be  made. 

In  Green  v.  Biddle,  we  have  seen  what 
was  the  character  of  the  acts  of  which 
Judge  Washington  was  speaking  when  he 
said :  ^^That  it  is  no  answer  that  the  acts  of 
Kentucky  now  in  question  are  regulations 
of  the  remedy  and  not  of  the  right  to  the 
lands."  And  farther:  **If  these  acts  so 
change  the  nature  and  extent  of  the  exist- 
ing remedies  as  materially  to  impair  the 
rights  and  interests  of  the  owner,  they  are 
just  as  much  a  violation  of  the  compact  as 
if  they  directly  overturned  his  rights 

254  and  ^interests.*'  It  has  been  alreadj 
seen  that  Green  v.  Biddle  was  an  en- 
tirely different  case  from  this.  Has  any 
case  been  found,  can  any  case  be  found,  in 
which  such  language  has  been  held  in  rela- 
tion to  the  postponement  of  a  sale  under  a 
trust  deed?  Let  the  present  case  be  looked 
at  in  the  light  of  the  remark  of  Judge 
Washington  in  Green  v.  Biddle,  above  cited. 
Does  the  extension  of  the  time  of  sale  ma- 
terially impair  the  rights  and  interests  of 
this  creditor?  The  facts  as  developed  by 
the  record  are  notorious.  The  defendant 
lived  in  Richmond  city  during  the  war, 
when  this  city  was  under  the  actual  control 
of  the  Confederate  government.  Whatever 
may  have  been  his  wishes,  he  was  com- 
pelled to  render  allegiance  to  that  govern- 
ment.    He   was  compelled  to  use  the  only 
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cnrrency  then  in  existence  in  Richmond 
city.  He  bought  with  that  currency  and 
sold  for  it.  He  stated  in  his  answer  that 
he  had  no  faith  in  the  currency.  He  was 
solicitous,  therefore,  as  a  matter  of  course 
to  part  with  it.  He  bought  the  notes  in 
this  case  with  it.  He  does  not  say  this  in 
these  exact  terms  in  his  answer,  but  he 
does  say  that  he  gave  a  check  on  the  bank 
for  it ;  and  the  banks  were  paying  nothing 
but  Confederate  money.  He  bought  then 
this  debt -against  the  plaintifP  with  Confed- 
erate money.  The  debt  consisted  of  notes 
yet  to  fall  due  at  the  time  of  his  purchase. 
They  were  carefully  kept  from  bank,  the 
place  of  payment.  The  plaintiff  was  anx- 
ious to  pay,  but  could  not  find  his  creditor 
nor  the  notes.  The  notes  were  secure  in 
the  creditor's  possession,  and  so  remained 
for  nearly  three  years,  without  a  demand 
of  payment,  or,  indeed  a  permission  of  pay- 
ment. During  these  three  years,  the  cred- 
itor had  virtually  enjoined  and  restrained 
the  payment  of  his  own  debt.  He  knew  the 
debtor  could  pay  in  nothing  but  Confeder- 
ate money ;  there  was  nothing  else  then  to 
pay   with,  and   he  carefully   eschewed   the 

collection  of  the  claim.  The  debtor 
255      could  not  sell  his  property  *under  the 

trust  deed;  the  creditor  would  not. 
On  the  3d  of  April,  1865,  the  Federal  forces 
occupied  Richmond  city;  and  within  eight 
days  after  the  fall  of  Richmond,  at  the  far- 
thest, when  there  was  universal  poverty, 
destitution  and  distress;  when  the  richest 
men  in  the  community,  because  of  the  de- 
struction of  the  currency,  could  not  raise  five 
hundred  or  a  thousand  dollars,  the  defend- 
ant, who  had  slept  on  his  rights  for  years, 
suddenly  awoke  from  his  slumbers  and  de- 
manded '  *his  pound  of  flesh.  *'  By  this  time 
several  thousand  dollars  had  become  due, 
and  the  creditor  demands  it  under  penalty 
of  selling  his  property.  The  Legislature 
of  Virginia  steps  in  and  interferes  to  pre- 
vent the  wrong,  declares  that  in  a  time  of 
great  public  distress,  on  account  of  the  de- 
struction of  the  currency  and  the  universal 
prevailing  want,  it  would  be  a  ruinous 
sacrifice  of  proi)erty  to  force  it  into  market, 
and  provides  that  sales  under  trust  deeds 
shall  not  be  made  until  January  1st,  1868, 
and  the  question  for  the  consideration  of 
the  court  is  this:  *'Is  this  act  of  the  Legis- 
lature of  Virginia  a  violation  of  the  consti- 
tution? Does  it  impair  the  obligation  of 
contracts?' ' 

There  can  be  no  doubt  as  to  the  bona 
fides  of  the  legislation.  It  is  not  legislation 
similar  to  the  Yazoo  grants.  There  can  be 
as  little  doubt  that  the  L/egislature,  in  both 
of  its  branches  embracing  some  of  the 
ablest  and  wisest  men  in  Virginia,  saw  the 
great  necessity  and  the  uprightness  and 
moral  integp"ity  of  such  legislation.  They 
did  not  design  to  inflict  injury,  but  to  pre- 
vent it;  they  did  not  design  to  defraud 
creditors,  but  to  protect  them;  not  to  pro- 
tect one  at  the  expense  of  the  rest,  but  to 
protect  them  all  by  enacting  that  the  prop- 
erty of  debtors  should  be  sold  at  such  time 
as  would  ensure  a  fair  value.     The  defend- 


ant insists  that  it  is  a  great  wrong,  almost 

an  outrage,  to  suspend  the  collection  of  his 

debt  for  a  few  months,  to  interfere,  as 

256  he  says,  with  the  natural  results  *of 
the  contract   he   has   made.     Is   it   a 

greater  wrong  that  he  should  be  delayed  in 
the  collection  of  his  money  a  few  months, 
or  that  the  plaintiff's  property  should  be 
taken  from  him  at  half  its  real  worth?  The 
letter  of  the  contract,  insists  the  defendant, 
reads  that  the  property  'must  be  sold, 
whether  it  bring  one-half  its  value,  or  the 
third  of  it.  The  appellant  does  not  so  read 
the  letter  of  the  contract,  but  if  its  letter 
read  that  way,  its  spirit  is  altogether  differ- 
ent. Every  contract  must  be  construed 
rationally,  and  the  intent  of  the  contracting 
parties,  according  to  the  reasonable  intend- 
ment of  the  contract,  is  to  be  carried  out. 
But  is  it  true  that  no  regard  whatever  is  to 
be  had  to  the  time  at  which  property  is  to 
be  sold  other  than  that  expressly  mentioned 
in  the  **bond?"  Is  it  not  true  that  courts 
of  equity,  independent  of  express  statutes, 
interfere  to  prevent  great  wrong,  even  when 
the  letter  of  the  deed  demands  a  sale  by 
prohibiting  a  sale?  And  if  courts  of  equity 
may  do  that  in  individual  special  cases, 
without  incurring  the  charge  of  impairing 
the  obligation  of  contracts,  why  may  not 
the  Legislature,  whose  business  it  is  jus 
facere,  seeing  a  great  public  necessity,  and 
that  great  oppression  and  wrong  will  ensue 
from  sales  of  land  at  a  crisis  like  this,  de- 
clare that  such  wrong  shall  be  prevented 
by  positive  and  general  legislation?  The 
principle  is  the  same  in  both  cases;  the 
only  difference  is,  that  it  is  more  widely 
applied  in  the  one  case  than  in  the  other. 
But  the  appellee  says,  that  the  suspension 
of  the  power  of  sale  is  a  destruction  of  his 
right.  Not  at  all.  The  right  is  all  the 
while  recognized  and  in  proprio  vigore.  It 
is  a  vested  right.  He  has  a  lawful  and  just 
claim  to  his  money.  The  property  of  the 
appellant  is  under  incumbrance.  He  is 
himself  bound  for  its  payment.  But  the 
defendant,  in  the  language  of  the  court  in 
Foster  v.  The  Essex  Bank,  16  Mass.  R.  245, 
has  not  "a  vested  right  to  do  wrong."  He 
has   not  the   moral   nor  the  equitable 

257  right  *to  sell  the  appellant's  property 
in  a   time  of  great   public   monetary 

distress  for  half  price. 

The  suspension  of  the  power  of  sale  under 
a  trust  deed  no  more  impairs  the  right  of 
the  creditor  than  the  suspending  the  power 
of  the  sale  under  a  fieri  facias  by  the  exe- 
cution of  a  forthcoming  bond.  The  right 
to  immediate  collection  is  suspended  in 
both  cases.  The  results  are  identical ;  at 
least,  they  are  identical  when  in  both  cases 
the  securit3'  is  ample.  Why,  then,  urge 
against  the  Virginia  act  its  unconstitu- 
tionality because  it  suspends  the  collection 
of  the  debt,  when  confessedly  the  law  au- 
thorizing the  giving  of  a  forthcoming  bond 
is  constitutional,  which  produces  the  iden- 
tical effect? 

If  the  distinction,  made  in  some  of  the 
cases  between  impairing  the  right  and 
changing   the   remedy,  is  a  sound  one,  the 
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appellant  may  justly  insist  that  trust  deeds 
are  the  creatures  of  equity  tribunals,  jthat 
the  rights  of  beneficiaries  in  thie  trust^^owe 
their  origin  to  the  wisdom  and  the  discre- 
tion of  those  courts,  and  that  the  power  of 
sale  is  as  much  a  part  of  the  remedy  (the 
power  of  sale  for  the  benefit  of  the  creditor) 
as  the  power  to  enforce  specific  performance 
of  a  contract  of  sale  of  realty  is.  There  is 
neither  reason  nor  justice  in  saying*  that 
one  who  holds  the  appellant's  note  for  15,000 
shall  be  compelled  to  wait  for  his  money  at 
the  pleasure  of  the  legislative  will,  while 
the  creditor  of  an  equal  or  less  extent  is 
permitted,  by  public  sale,  to  sacrifice  his 
property  at  half  price,  and  there  is  no 
power  in  the  Legislature  to  prevent  it. 

What  is  impairing  the  obligation  of  the 
contract?  Our  opponent  answers,  **by 
changing  the  time  and  manner  of  its  per- 
formance.*' He  is  quoting  the  language  of 
Justice  McLean  in  Bronson  v.  Kinzie. 
Justice  McLean  dissented  in  that  case,  and 
this  sentence  is  extracted  from  his  opinion. 
To  change  the  time  and  manner  of  per- 
forming a  contract  is  not  always  to 
258  impair  its  obligation.  Time  is  *often 
changed  without  incurring  such  a 
charge.  The  appellant,  for  example,  exe- 
cutes his  negotiable  note  at  thirty  days. 
He  promises  to  pay  thirty  days  after  its 
date  a  certain  sum.  The  face  of  the  con- 
tract, its  letter,  says  one  thing.  The  law 
changes  it,  and  says  another  and  a  differ- 
ent thing.  He  is  to  pay  thirty-three,  not 
thirty,  days  after  its  date.  Again,  the 
thirty-third  day  occurs  on  Sunday,  or  the 
4th  July,  or  the  1st  January,  or  the  25th 
December ;  the  law  declares  that  payment 
must  be  made  on  the  thirtj-second  day. 
So,  too,  in  relation  to  the  manner  of  per- 
formance; that  may  be  changed  without 
necessarily  impairing  the  obligation  of  the 
contract.  The  appellant  contracts  in  1863 
to  pay  one  hundred  dollars,  meaning  one 
hundred  Confederate  dollars.  Would  any 
court  listen  patiently  to  him  if  he  sought 
now  to  discharge  his  obligation,  to  perform 
his  contract,  by  paying  one  hundred  Con- 
federate dollars?  The  Legislature  has 
changed  the  manner  of  performing  the 
contract.  He  is  now  to  pay  in  currency 
the  worth  of  the  Confederate  dollars  when 
the  contract  was  made.  Is  this  changing 
of  the  manner  an  impairing  of  the  obliga- 
tion of  the  contract?  Is  it  not  the  rather 
giving  it  force  and  eifect? 

The  Circuit  Judge  quotes  approvingly  the 
decision  in  Bumgardner  v.  Circuit  Court  of 
Howard  county,  4  Miss.  R.  SO.  The  deci- 
sion can  hardly  be  sustained  on  authority. 
Of  Bailey  v.  Gentry,  1  Miss.  R.  164,  it  has 
been  already  stated  that  it  is  in  direct  con- 
fllict  with  Chadrick  v.  Moore,  8  Watts  & 
Serg.  and  other  cases  before  cited.  Blair 
V.  Williams,  4  Litt.  went  ofif  on  a  point  al- 
together different  from  that  arising  under 
the  Virginia  statute.  It  was  like  Bronson 
V.  Kinzie  in  one  of  the  particulars  in  which 
Bronson  v.  Kinzie  is  distinguished  from 
the  present.  Under  the  penalty  of  two 
years'  delay,  the  Legislature  tendered  to  the 


creditor  a  change  of  his  contract.    A  law 
made  in  good  faith  exempting  prop- 

259  erty  from  distress  *or  levy  which  was 
not    before    exempt,    has    been    held 

repeatedly  to  be  constitutional.  See  on  thi» 
point  Conkey  v.  Hart,  14  N.  Y.  22;  Reed  t. 
Penrose,  2  Grant.  (Penn.)  472. 

Has  the  obligation  of  the  contract  in  con- 
troversy here  been  impaired  by  the  Virginia 
statute?  The  distinction  between  "obliga- 
tion" and  ** remedy,"  if  well  taken,  it  is 
insisted,  is  material  and  importaiit  in  this 
case,  for  remedy  does  not  merely  include 
the  actual  assertion  of  rights  in  the  conrts 
of  the  country,  but  includes  also  matters  in 
pais.  Thus  to  advertise  property  for  sale 
under  an  execution  is  a  part  of  the  remedy ; 
the  length  and  manner  of  the  advertisement 
is  a  part  of  the  remedy.  To  take  down 
property  offered  for  sale  for  want  of  bidders 
is  a  part  of  the  remedy.  To  distrain  for 
goods  under  a  lease,  even  though  the  lease 
in  terms  provides  for  the  distress,  is  a  part 
of  the  remedy,  and,  as  has  been  seen,  may 
be  modified  by  legislation  retrospective  in 
its  operation. 

Why  is  not  the  power  of  sale  by  a  trustee, 
for  the  purpose  of  paying  the  proceeds  of 
sale  to  a  beneficiary,  (whose  rights  are  the 
creatures  of  equity  in  affording  remedies 
to  those  really  interested  and  not  nomi- 
nally, )  also  a  part  of  the  remedy? 

It  is  not  exactly  stated  in  the  opinion  of 
the  Circuit  Judge,  in  what  special  items 
the  present  statute  of  Virginia  has  offended 
against  the  rules  he  has  laid  down  as  ascer- 
taining a  law  to  be  un^constitutionaL  One 
of  those  rules  to  which  he  adverts  is,  that 
a  legislative  act  "cannot  suspend  all  reme- 
dies existing  at  the  time  the  contract  was 
made,  because  these  remedies  form  a  part 
of  the  contract,  and  are  an  essential  ingre- 
dient in  it."  This  is  not  the  case  here. 
So  far  as  the  present  controversy  is  con- 
cerned, the  single  suspension  of  the  pow^ 
of  sale  under  a  trust  deed  for  a  limited  time 
is  involved.  This  is  but  one  remedy  oat 
of  many,  not  all  the  remedies  for  the 

260  enforcement  *of   the    contract.      The 
creditor  here  can  sue  at  law ;  the  stay 

law  does  not  prevent  him.  The  creditor 
may  invoke  the  aid  of  equity,  if  the  debtor 
were  improperly  dealing  with  the  property 
under  encumbrance ;  the  stay  law  does  not 
inhibit  such  a  suit.  The  Circuit  Judge  em 
in  the  statement,  that  the  deed  authorized 
the  trustee,  out  of  the  money  raised  by 
sale,  to  ''pay  to  the  creditor  the  amount 
due  on  the  notes  with  interest."  That  is 
the  language  of  the  Code  of  Virginia,  chap. 
117,  sec.  6,  not  of  the  deed.  The  Circuit 
Judge  says  that  ''the  principle  to  be  de- 
duced from  the  decisions  is,  that  the  Legis- 
lature may  alter  whatever  belongs  to  the 
remedy  merely,  provided  the  alteration  docs 
not  impair  the  obligation  of  the  contract.*' 
This  language  seems  scarcely  consistent 
with  the  statement  afterwards  made,  that 
"these  remedies  form  a  part  of  the  contract, 
are  an  essential  ingredient  of  it."  If  this 
be  so,  it  would  seem  impossible  to  alter  the 
remedy,  without  at  the  same  time  impair* 
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ing  or  changing  the   contract.     Either  the 
one  or  the  other   position   must   be   aban- 
doned;   they   do    not    stand    together.     To 
reconcile  these  contrarieties,    ma3"   not  this 
be  the  true  line:  ** Whenever   it  is  the   pur- 
pose of  the  legislature  so  to  deal  with  the 
subject   of  contracts    as   to   impair    them, 
whether  by   improperly  changing  the  mode 
of   asserting    rights     under    them,    or   by 
changing  their  terms  and  spirit,  such  legis- 
lation  is  in  contravention  of  the  constitu- 
tion.    Whenever,  in  good  faith,  the  Legis- 
lature deals  with  the  subject  of  contracts, 
so   as   not    to    impair    but    to  preserve  the 
rights  of  all  parties  thereto  in  all  their  en- 
tirety,   such   legislation   is   constitutional, 
even   though   the   immediate  enjoyment  of 
the  fruits  of  the  contract  be  posti>oned." 
Time  sometimes  is   of  the    essence  of  the 
contract ;  at  other  times  not  so.     Whenever 
it   is  of   the    essence   of    the    contract,    to 
abridge  or  extend  the  time  of  performance 
is  to  impair  its  obligation.     But  in  ascer- 
taining the  time  of  performance,  the 
261      letter   of  the   contract  *is   not   to  be 
adhered  to  in    contravention   of   its 
Apirit.     These  principles  are  few  and  sim- 
ple,   and   the  appellant  is  willing  that    his 
cause  may  be  determined  by  their  applica- 
tion.    Was  it   the  design  and  true  purpose 
of  the  appellant  that  his  property  should  be 
sold  while  the  cannon  of  the  Federal  forces 
were  thundering  at  the  gates  of  Richmond? 
Did  his  beneficiary.    Judge  Gregory,  mean 
by  taking  his  deed  that,  in  case  of  failure 
to  pay  the  notes,  the  property  should  be  sold 
at  his  option  at  all  events,   without    regard 
to     circumstances?      Was     it     understood, 
agreed,  contracted,  that   though   a  terrible 
civil  war  should  intervene,  flagrante  bello, 
before  the  thunder  of  artillery  had  scarcely 
ceased,    while   the  currency   of  the  country 
was  utterly  destroyed,   and  when  there  was 
universal  monetary  distress,   a   sale  should 
be  made  of  the   property    conveyed   to  the 
ruinous  loss  of  the  appellant?    An  emphatic 
negative  should  be  given  to  these  questions. 
Yet  to  say  that  a   statute   which  interposes 
to   prevent   such   a  wrong,  to  avert  such  a 
hardship,  is  impairing  the  obligation  of  the 
contract   and   unconstitutional,    is   to  give 
countenance  to  this  unreasonable  interpre- 
tation of  the  appellant's  deed ;  is  to  say,  in 
other    words,  that  come   what  will,    at  all 
hazards,    the   property   is  to   be  sold  at  the 
option    of  the  creditor,  whatever  the   loss, 
whatever  the  ruin  to  the  debtor.     After  all, 
the"appellant  urges  the  true  question  for  the 
solution    of  the   court  is  this,  whether  the 
statute    of  Virginia    complained   of   is   in 
good  faith  an  exercise  of  legislative  power 
not  to  perpetrate  a  wrong,    but  to  prevent 
it ;  and  if  the  latter,  he  submits  whether  it 
affect  the   remedy  or  the   contract  itself,  it 
is  not  in  violation  of  the  constitutional  pro- 
vision against  impairing   the  obligation  of 
contracts. 

Was  the  act  in  good  faith?  The  appel- 
lant, in  answer  to  the  question,  contents 
himself  with  a  simple  reference  to  the  pre- 
amble of  the  statute,  and  to  what  has 
already  been  said. 
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^Before  concluding,  it  is  proper  also 
to  refer  the  court  to  what  is  said  by 
the  legislative  committee  defending  the 
action  of  the  Legislature  in  passing  the 
law;  also  to  the  American  Law  Register 
1863-4,  pp.  93,  107;  1865-6,  pp.  83-94,  and 
the  following  cases : 

Classification  of  cases  in  which  stay  laws 
have  been  held  constitutional. — Acts 
abolishing  distress  for  rent,  though  ex- 
pressly provided  for  in  the  lease — ^Taking 
away  the  right  of  a  creditor  to  sequestrate 
the  property  of  his  debtor — Abolishing 
imprisonment  for  debt — Changing  or  mod- 
ifying the  remedy — Staying  executions — 
Abolishing  courts — Confining  creditor  to 
one  remedy — Retrospective  registry  acts — 
Repealing  extraordinary  remedy — all  held 
to  be  constitutional. 

2  Grant.  (Penn.  R.)  472,  Reed  v.  Pen- 
rose ;  30  Alab.  R.  120,  Coosa  River  8t.  Co. 
V.  Barclay;  20  Illinois  R.  209,  Wood  v. 
Child;  14  N.  Y.  R.  (4  Kernan)  22,  Conkej 
V.  Hart;  17  Illinois  R.  344,  Newkirk  v. 
Chapron ;  1  \^sconsin  R.  26,  Llghtfoot  v. 
Cole;  3  Kernan  R.  (N.  Y.)  299,  Van  Ran- 
salaer  v.  Snyder ;  4  Texas  R.  470,  De  Cor- 
dova V.  Galveston ;  36  Maine  R.  (1  Heath) 
9,  Colby  V.  Dennis;  3  Selden  R.  (K.  Y.) 
500,  Donnelly  v.  Corbett;  13  Geo.  R.  1, 
Tucker  v.  Harris;  9  Gill.  R.  299,  Baugher 
V.  Nelson ;  1  Maryland  Ch.  Decis.  66,  Wil- 
son V.  Hardesty ;  2  English  R.  150,  Newton 
V.  Tibbats;  2  Douglass  R.  38,  Bronson  v. 
Newberry;  3  Denio  R.  274,  Stocking  v. 
Hunt;  4  Gilm.  R.  221,  Bruce  v.  Schuyler;  8 
Smedes  &  Marsh.  R.  9,  Com.  Bank  v. 
Chambers;  1  McLean  R.  528,  Gray  v.  Mon- 
roe; 4  Humph.  R.  13,  Woodfin  v.  Hooper;  6 
Blackf .  R.  373,  Fisher  v.  Lacky ;  1  Alab. 
R.  312,  Rathbone  v.  Bradford ;  2  Alab.  R. 
401,  Bartlett  v.  Long;  4  Wheat.  R.  122, 
Sturges  V.  Crowninshield ;  12  Wheat.  R. 
370,  Mason  v.  Haile;  47  Maine  R.  91, 
Kingly  v.  Cousins. 

263  ^Mortgage  stay  laws  held  constitu- 
tional : 
9  Wisconsin  R.  125,  126 ;  Charlt.  R.  175, 
Grimball  v.  Ross;  12  Iowa  R.  (4  Withers) 
282,  HoUoway  v.  Sherman ;  4  Minnesota  R. 
298,  Stone  v.  Bassett ;  4  Minnesota  R.  483, 
Haywood  v.  Judd ;  5  Minnesota  R.  277, 
Freeborn  v.  Pettibone;  9  Alab.  R.  713, 
Iverson  v.  Shorter. 

Acts  changing  the  statute  of  limitations — 
Changing  existing  rules  of  evidence — 
Prescribing  new  rules  of  evidence  and  of 
judicial  procedure — held  constitutional: 

1  How.  U.  S.  R.  311 ;  2  How.  U.  S.  R.  608 ; 
3  Peters  R.  290;  28  Miss.  R.  361;  4  Wheat. 
R.  206;  8  Mass.  R.  429;  5  Pick.  R.  26;  22 
Pick.  R.  431 ;  9  How.  U.  S.  R.  527 ;  8  Id. 
331 ;  16  Id.  369 ;  2  Minnesota  R.  241 ;  13 
Georgia  R.  306 ;  7  Georgia  R.  163 ;  1  Morris 
R.  59. 

Acts  exempting  certain  property  from  exe- 
cution held  constitutional: 

2  Minnesota  R.  89 ;  1  How.  U.  S.  R.  311 ; 
1  Kernan  R.  (N.  Y.)-  281;  2  Douglass  R. 
197. 

RIVES,  J.    The  questions  that  have  been 


V  R,  18  Gratt— 39 


609 


18  QRATT. 


Virginia  Rbports,  Annotatbd. 


204,  266,  26e 


made  in  this  case,  and  discussed  at  such 
length,  grow  out  of  a  deed  of  trust  which 
the  appellant  gave  on  the  19th  September, 
1860,  on  his  house  and  lot  in  the  city  of 
Richmond,  then  recently  purchased  and 
conveyed  to  him  by  deed  of  the  same  date, 
to  secure  the  unpaid  purchase  money,  for 
which  he  had  executed  ten  negotiable  notes, 
falling  due  at  successive  intervals  of  six 
months,  and  thus  extending  from  March 
the  22d,  1861,  to  September  22d,  1865.  The 
first  four  of  these  notes  were  paid;  the 
remaining  six  were  passed  in  January,  1862, 
for  value  to  the  appellee  Franklin  Stearns, 
who  afterwards,  in  view  of  the  rapid  de- 
preciation of  the  Confederate  currency,  re- 
frained from  any  demand  of  payment  till 
the  restoration  of  Federal  authority,  and 
the  consequent  return  of  Federal 
264  money.  *After  waiting  with  the  ap- 
X>ellant  for  the  space  of  a  year  there- 
af vcr,  and  six  months  after  the  last  note 
became  due,  he  required  the  trustees  to  sell. 
Accordingly,  they  advertised  the  property 
for  sale  on  the  4th  day  of  May,  1866.  To 
prevent  this  sale,  the  appellant  filed  his 
bill,  accompanied  by  copies  of  said  trust 
deed  and  said  advertisement  as  exhibits  A 
and  B,  and  averring,  that  *^said  sale  was, 
under  the  circumstances,  inequitable,  un- 
just and  illegal."  No  other  reason  was 
assigned  for  this  assertion  except  this, 
namely:  **At  the  last  session  of  the  L/egis- 
lature  of  Virginia,  the  General  Assembly 
of  Virginia,  impressed  with  a  sense  of  the 
hardship  which  would  result  from  the  forced 
sales  of  property,  resulting  in  unjust  and 
ruinous  sacrifice,  expressly  enacted  that 
there  should  not  be  any  sales  under  deeds 
of  trust  for  the  payment  of  money  (except 
in  certain  specified  cases,  of  which  this  is 
not  one,)  until  the  1st  day  of  January, 
1868.*'  The  bill  concluded  with  a  prayer 
for  an  injunction  against  the  sale,  which 
was  awarded  on  the  24th  of  April,  and  the 
subpoena  executed  on  defendants  on  1st 
May,  1866. 

On  the  4th  of  June,  1866,  the  defendants 
filed  their  several  answers;  the  trustees 
denying  for  themselves  any  knowledge  of 
the  allegations  of  the  bill,  and  all  interest 
in  the  suit,  except  as  mere  trustees;  and 
the  appellee  Stearns,  responding  to  what 
he  terms  **the  only  material  allegation 
in  the  bill,  namely,  the  act  of  the  General 
Assembly  forbidding  sales  under  frust  deeds 
until  the  1st  of  January,  1868,  takes  issue 
upon  that  law  as  void  under  the  constitu- 
tion of  Virginia  and  the  constitution  of  the 
United  States.  Previous  to  the  filing  of 
these  answers,  to  wit,  on  the  2d  June,  1866, 
a  motion  was  first  made  to  dissolve ;  and 
was  successively  continued  till  the  final 
hearing  on  the  I7th  day  of  January,  1867, 
which  resulted  in  the  dissolution  of  the  in- 
junction and  the  dismission  of  the  bill. 
But,  in  the  meantime,  when  the  an- 
265  swers  were  filed  *on  4th  of  June, 
1866,  a  general  replication  was  entered 
thereto  on  behalf  of  the  plaintifi^,  and  on 
his  motion,  by  counsel,  the  cause  was  set 
for  hearing. 


I  have  been  thus  minute  and  explicit  in 
tracing  the  successive  stages  of  this  canse 
that  I  might  more  clearly  dispose  of  two 
preliminary  objections  to  this  decree,  that 
seem  to  have  been  advanced  for  the  firat 
time  in  this  court.  The  first  of  these  is 
predicated  of  the  fact  that  the  court  had 
possession  of  the  case  simply  on  the  motion 
to  dissolve,  and  overlooks  the  prior  and 
material  entry,  by  which  the  plaintiff  had 
set  down  the  cause  for  hearing.  But  if  it 
be  conceded  that  there  is  a  defect  of  clerical 
form  and  regularity,  in  which  this  prior 
entry  has  been  ignored,  and  the  canse 
brought  on  apparently  to  a  hearing  on  a 
motion  to  dissolve,  it  is  assuredly  such  a 
matter  as  it  behooved  the  party  affected 
thereby  to  notice  in  the  court  below,  where 
it  admitted  of  easy  correction,  and  is  not 
an  error  of  substance,  to  be  availed  of  on 
appeal. 

The  second  of  these  objections  applies  to 
the  lack  of  explicitness  in  the  terms  of  the 
advertisement ;  and  we  are  asked  to  view  it 
now  in  the  light  of  authorities  upon  the 
invalidity  of  sales  made  in  disregard  of  the 
terms  of  the  power.  But  it  is  a  sufficient 
answer  to  say  that  no  such  question  or  issue 
has  been  made  in  this  case.  This  adver- 
tisement is  made  an  exhibit  with  the  bill; 
no  intimation  of  its  insufl5ciency  or  ille- 
gality escapes  the  complainant ;  he  does  not 
allege  there,  as  he  now  does  here,  that  the 
advertisement  should  state  the  notes  and 
the  amounts  due,  so  as  to  notify  and  pre- 
pare bidders  for  the  sale.  The  bill  itself 
discloses  his  full  knowledge  on  that  subject, 
and  his  ability  to  protect  himself  and  his 
friends  from  being  ensnared  by  the  vague- 
ness of  the  notice.  It  is,  therefore,  too  late 
to  start  this  objection  for  the  first  time  in 
this  court.  However  such  an  objection 
might  weigh  in  the  event  of  a  sale  and 
actual  damage  resulting  from  an 
266  ^insufficient  advertisement  of  its 
terms,  it  is  wholly  inapplicable  to  a 
case  like  the  present,  where  the  object  of 
the  bill  is  to  prevent  a  sale  on  grounds 
wholly  irrespective  of  the  advertisement. 
Such  objections  are  virtually  waived  or 
abandoned  by  the  appellant  in  the  mode  in 
which  he  has  chosen  to  conduct  and  man- 
age his  cause,  and  cannot  now  be  availed  of 
in  this  court. 

Having  thus  disposed  of  these  assign- 
ments of  error,  we  are  brought  to  the  in- 
vestigation of  the  single  question  in  this 
cause.  On  this  alone  it  was  argued,  heard 
and  decided  below.  No  excuse,  however 
ingeniously  suggested,  exists  to  avoid  it 
here.  It  must  be  met  under  the  pleadings 
and  the  decree.  It  is  a  question  of  magni- 
tude, not  only  because  of  its  consequences 
to  the  parties  and  its  bearings  upon  the 
community  at  large,  but  more  especially 
because  of  the  delicate  and  responsible  na- 
ture of  the  function  required  of  this  court. 
True,  it  is  not  a  question  of  dimensions 
corresponding  with  the  extensive  range  of 
the  argument.  It  has  been  discussed  as  if 
involving  all  the  provisions  of  the  act  of 
March  2,    1866.     No   special   attention   was 
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given  to  the  particular  clause  of  the  act 
embracing-  sales  under  deeds  of  trust ;  nor 
any  enquiry  made  to^distinguish  it  from  the 
suspension  of  judicial  process  under  the 
same  act.  Both  in  the  argument  here,  and 
the  opinion  of  the  court  below,  these  pro- 
Tisions  of  the  act  were,  for  the  most  part, 
confounded,  and  assumed  to  rest  upon  the 
same  ground ;  or,  at  any  rate,  if  the  dis- 
crimination was  incidentally  suggested,  it 
was  not  developed  with  that  clearness  and 
precision  to  display  the  impropriety  or 
avoid  the  necessity  of  pronouncing  on  the 
constitutionality  of  the  whole  law.  Had 
more  attention  been  paid  to  this  distinction, 
and  greater  pains  taken  to  treat  this  par- 
ticular enactment  separately  and  apart  from 
other  parts  of  the  statute  not  involved  in 
this  controversy,  I  venture  to  suggest  it 
would  have  greatly  abridged  the  argu- 

267  ment,  and  ^involved  far  less  of  the 
metaphysical  refinements  and  specu- 
lations, that  have  confused  the  opinions  of 
the  courts  on  the  difference  between  obliga- 
tion and  remedy  of  contracts  to  such  a  de- 
gree as  to  leave  the  doctrine  on  that  point 
in  a  most  unsatisfactory  state  of  uncer- 
tainty and  perplexity.  It  is,  however,  the 
manifest  duty  of  this  court  to  confine  itself 
to  the  issue  made  by  the  pleadings;  and  to 
abstain  from  expressions  or  intimations  of 
opinion  which  would  be  extra-judicial,  and 
might  be  deemed  a  departure  from  the  re- 
serve usual  on  such  occasions. 

Our  enquiries  must,  therefore,  be  con- 
fined to  that  clause  of  the  statute  forbidding 
sales  under  deeds  of  trust  until  the  1st  of 
January,  1868,  which  period  was  extended 
by  a  subsequent  act  to  the  1st  of  January, 
1869.  This  throws  out  of  our  considera- 
tion the  vexed  question  of  the  authority  of 
the  Legislature  over  judicial  process  and 
remedies  to  enforce  contracts,  and  will 
limit  our  investigations  to  the  plainer  doc- 
trine of  legislative  action  upon  the  obliga- 
tion, as  contra-distinguished  from  the 
remedy  arising  out  of  contracts.  This  posi- 
tion, however,  I  shall  seek  to  put  in  a 
clearer  light  in  a  subsequent  part  of  this 
investigation ;  for  the  present,  I  desire  to 
preclude  all  or  any  expectation  of  my  being 
betrayed  into  any  opinion  upon  such  parts 
of  this  statute  as  are  in  no  wise  involved  in 
this  controversy ;  and  to  express  my  belief 
that  a  satisfactory  decision  of  this  cause  can 
be  reached  without  embarrassing  ourselves 
with  the  intricate  and  conflicting  views  to 
which  I  have  alluded,  and  without  under- 
taking to  decide  the  constitutionality  or 
unconstitutionality  of  the  whole  statute. 

It  has  been  remarked  upon  as  a  curious 
circumstance,  that  the  framers  of  the  con- 
stitution, in  laying  down  barriers  against 
leg-islative  invasions  of  private  rights, 
should  have  omitted  to  provide  any  posi- 
tive guarantee  or  specific  protection ;  should 
have  attached  no  sanction  or  penalty, 

268  *and  been  silent   as   to  the   mode    in 
which  the  fact  of  violation  was  to  be 

established  or  the  prohibition  enforced. 
Sedgfwick  on  Stat,  and  Const.  Law,  p.  477. 
But  it  would  seem  that  the  nullity  of  a  law 


repugnant  to  the  constitution  was  enough 
to  maintain  this  bulwark  against  legislative 
encroachments.  A  resort  to  the  courts  must 
be  had  to  test  the  validity  or  assert  the 
supremacy  of  laws ;  and  the  interests  of 
persons  affected  by  them  furnish  an  active 
motive  and  an  imperious  necessity  for  such 
a  resort.  In  this  way,  the  judiciary  takes 
cognizance  of  such  cases,  and  is  clothed 
with  authority  to  prevent  the  ministerial 
ofiBcers  of  justice  from  obeying  an  act  of  the 
Legislature  transcending  its  pr^^ribed 
powers,  and  for  that  reason  void.  Hence, 
it  is  now  well  settled,  that  it  falls  within 
the  peculiar  province  of  the  judiciary  to 
protect  the  citizen  against  all  infractions 
of  the  constitution  touching  his  rights ;  and 
no  higher  protection  or  guarantee,  it  seems 
to  me,  could  be  given  than  is  found  in  the 
practical  administration  of  justice  under 
the  restraints  of  the  constitution  and  the 
solemn  sanctions  of  an  ofiicial  oath  to  sup- 
port it.  While,  therefore,  a  due  respect  to 
the  Legislature  exacts  of  the  judiciary  the 
cautious  rule,  which  it  has  always  professed 
and  acted  on,  of  exerting  its  high  preroga- 
tive of  denouncing  a  law  as  unconstitu- 
tional only  in  clear  cases,  and  of  resolving 
all  doubts  in  favor  of  the  law,  nevertheless 
it  would  be  a  culpable  surrender  of  its  in- 
dependent judgment  and  co-ordinate  author- 
ity if  it  could  be  led  by  motives  of  deference 
or  delicacy  on  the  one  hand,  or  the  fears  of 
responsibility  on  the  other,  to  find  shifts  or 
excuses  for  denying  the  protection  which 
the  fundamental  law  of  the  land  ordains  to 
private  rights  against  legislative  viola- 
tions. I  would  magnify,  'rather  than  un- 
derrate, the  respect  due  from  this  court  to 
the  Assembly,  whose  laws  it  administers; 
that  sentiment,  however,  inspires   no  blind 

and  servile  homage;  it  exacts  only 
269      that  respectful  consideration  ^which, 

while  conceding  the  full  measure  of 
deference  to  be  paid  to  the  Legislature, 
leaves  to  this  court  absolute  freedom  of 
deliberation  upon  its  acts  when  brought 
under  its  review. 

These  considerations  are  much  enhanced 
in  this  case  by  the  caution  and  deliberation 
which  marked  the  passage  of  this  act.  If 
any  part  of  it  be  repugnant  to  those  consti- 
tutions, which  the  members  of  the  Assem- 
bly as  well  as  ourselves  are  bound  to 
observe,  it  was  because  of  no  inadvertence 
on  their  part,  nor  of  any  failure  to  examine 
the  grave  challenge  of  their  competency  in 
the  premises.  The  able  and  ingenious 
reports  by  which  this  law  was  advocated, 
proceeded  from  a  committee  comprising  the 
highest  legal  talent  of  the  State,  and  who 
advanced  a  new  theory  for  the  justification 
of  the  law.  The  preamble  of  the  act  itself 
attests  the  direct  and  special  consideration 
which  the  Assembly  gave  to  the  questions 
we  are  about  to  examine.  It  recites,  that 
** while  this  General  Assembly  recognize 
their  imperative  duty  to  respect  and  obej' 
the  constitutional  provisions  which  pro- 
hibit the  enactment  of  any  law  impairing 
the  obligation  of  contracts,  they  believe 
that,  when  construed  with   reference  to  the 
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objects  of  those  provisions,  and  in  the 
light  of  principles  recognized  and  acted 
upon  by  the  courts  of  justice  at  the  time  of 
the  adoption  of  the  constitution  of  the 
United  States,  as  well  as  before  and  since 
that  time,  those  provisions  do  not  forbid 
them  from  granting  a  temporary  suspen- 
sion of  remedies  in  such  a  state  of  things 
a«  tlie  present,  in  order  to  prevent  the  cruel 
and  ruinous  results  which  would  ensue 
without  such  interposition,  and  especially 
as  it  only  requires  that  creditors,  while 
their  right  to  ultimate  payment  is  held  in- 
violable, shall  submit  to  a  course  to  which 
they  might  well  be  constrained  by  the  in- 
stincts of  natural  justice  and  humanity." 
No  doubt,  therefore,  exists  that  the 
270  Assembly  duly  considered  •and  de- 
cided for  themselves  this  constitu- 
tional question,  and  that  the  passage  of  the 
law  is  to  be  taken  as  their  judgment  that 
there  is  nothing  in  it  in  conflict  with  the 
constitution  of  the  United  States  or  the 
constitution  of  this  State.  This  fact  truly 
admonishes  us  to  the  greater  caution  in 
our  deliberations  and  the  closer  scrutiny 
into  our  reasonings ;  but  it  cannot  exonerate 
Its  from  the  duty  of  following  our  convic- 
tions where,  by  the  constitution,  public 
iiitere^ts  and  private  rights  are  made  to 
abide  our  independent  judgments  in  the 
last  resort. 

-  Thp  first  step  in  our  enquiries  should  be, 
to  acquire  a  clear  and  definite  idea  of  the 
constitutional  prohibition.  Its  insertion 
in  the  constitution  of  the  United  States  was 
to  preserve  a  uniform  sanctity  of  contracts 
in  all  the  States.  How  it  came,  in  almost 
the  same  language,  to  find  a  place  in  the 
State  constitutions  is  not  so  clear.  It  ap- 
pears in  the  Federal  constitution  as  a  re- 
striction upon  the  States,  which  would  seem 
to  supersede  the  necessity  of  a  similar  pro- 
vision by  the  States.  But  doubtless  the 
principle  had  been  canonized  as  a  funda- 
mental guarantee  of  private  rights,  and 
along  with  the  interdict  upon  bills  of  at- 
tainder and  ex  post  facto  laws  been  ranged 
among  the  indisputable  maxims  of  indi- 
vidual right  and  liberty,  and  the  essential 
barrier  for  their  protection  against  the  in- 
vasions of  the  Legislature.  It  was  first 
introduced  into  the  constitution  of  this 
State  at  its  revision  and  amendment  'in 
1829-30,  and  was  reported  among  the  provi- 
sions of  the  legislative  department  by  Mr. 
Madison,  who  had  borne  so  conspicuous  a 
part  in  the  formation  and  adoption  of  the 
Federal  constitution.  Our  constitution,  as 
well  as  the  constitutions  of  a  large  majority 
of  the  States,  adopts  the  language  of  the 
constitution  of  the  United  States,  namely, 
**any  law  impairing  the  obligation  of 
contracts.'*  In  Ohio,  Indiana  and  Illinois, 
the    term    "obligation"    is   substituted   by 

** validity,"  and  in  Kentucky  and 
271      Pennsylvania  'dropped,  so  as  to  leave 

the  clause,  *'any  law  impairing  con- 
tracts." However  varied  in  phraseology, 
it  is  substantially  the  same  provision, 
and  aims  at  the  accomplishment  of  the 
same   Object.      In  Ogden    v.    Saunders,    12 


Wheat.  R.  256,  Justice  Washington  seeks  to 
establish  '^a  distinction  between  a  law 
which  impairs  a  contract  and  one  which 
impairs  its  obligation. ' '  This  case,  indeed, 
abounds  with  subtle  reasonings  and  meta- 
physical refinements,  which  are  rather 
curious  than  practical;  but  it  is  sufficient 
for  our  purpose  to  treat  this  language 
as  designed  to  secure  the  inviolability 
of  contracts.  This  is  denied  by  none.  The 
attempts  that  have  been  made  throogh 
the  resources  of  a  learned  etymology  to 
explain  this  phrase  seem  to  have  dark- 
ened the  sense,  and  to  have  given  rise 
to  the  charge  of  obscurity.  There  is  no 
use  in  straining  after  an  occult  meaning. 
Its  plain  import  to  the  common  under- 
standing is  more  reliable  and  far  better 
than  the  subtleties  of  scholastic  deriva- 
tion. Chief  Justice  Marshall  has  well  and 
summarily  disposed  of  all  these  refinements 
by  tersely  declaring:  *'It  would  seem  diffi- 
cult to  substitute  words  which  are  more  in- 
telligible or  less  liable  to  misconstruction.'* 
Sturges  V.  Crowninshleld,  4  Wheat.  R.  122, 
197.  He  further  adds:  '*The  law  binds  him 
to  perform  his  undertaking ;  and  this  is,  of 
course,  the  obligation  of  his  contract." 
The  same  idea  is  conveyed  in  apt  words  by 
Justice  Curtis  in  Curran  v.  State  of  Arkan- 
sas, 15  How.  U.  S.  R.  304:  '^The  obliga- 
tion of  a  contract  in  the  sense  in  which 
these  words  are  used  in  the  constitution 
is  that  duty  of  performing  it,  which  is 
recognized  and  enforced  by  the  laws." 
These  definitions  of  course  exclude  the 
obligation  growing  out  of  the  moral  and 
natural  law,  as  resting  upon  the  sanc- 
tions of  conscience  and  the  universal  gov- 
erning principles  of  our  nature  and  being. 
The   former  is  beyond  the   reach   of     the 

human  law-giver ;  and  the  latter,  while 
272      still   controlling    the  intercourse  *of 

nations,    is     substituted    in    society 
by    civil    or     municipal    law.      Still,    oar 
contracts    are   sensibly   influenced  by  ccm- 
siderations   pertaining    to   their    moral  or 
natural   obligation  on   the  one   hand,  and 
their  legal  obligation   on  the  other.    Thus, 
in   our  dealings,   what  a  different  value  dio 
we  attach  to  the   pecuniary  obligation  of  a 
man   of   probitv,    punctuality  and  means, 
and    of   another,    doubtful    in  his  circum- 
stances and  careless  of   his  engagements? 
In  the  former  case,  there  will  be  no  thought 
of  a  day  in  court  or  the  services  of  a  sheriff; 
in    the    latter,    it   would   be    imprudent  to 
reckon  upon  payment  save  at  the  end  of  the 
law ;  so  that  it  is  not   without   reason  tiiat 
Justice  Johnson  (Ogden  v.    Saunders)  con- 
tended,   that   ^*the   obligation  of  contracts 
will  be  found  to  be  measured  neither  by  the 
moral  law  alone,  nor  by  the  universal  law, 
nor   by   the  laws  of  society  alone,  but  by  a 
combination  of  the   three ;  an   operation  in 
which  the  moral   law   is   explained  and  ap- 
plied by  the  law  of  nature,  and  both  modi- 
fied   and    adapted  to    the    emergencies  of 
society  by  positive  law."     Story  on  Const. 
{  1378. 

I^et  us  now  advance  another  step  in  this 
enquiry,  and  consider  what  is  meant  by  the 
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term  *  *  itupairing*.  * '  To  this  end,  it  will 
be  useful  to  advert  briefly  to  the  history  of 
this  constitutional  provision,  and  the  mis- 
chiefs which  led  to  it.  In  reply  to  the 
question,  what  were  the  laws  in  the  mind 
of  the  framers  of  this  provision?  Judge 
Marshall  (Sturg-es  v.  Crowninshield,  4 
Wheat.  R.  122,  204,)  said:  **They  were  such 
as  grew  out  of  the  general  distress  follow- 
ing the  war.  Paper  money  was  issued; 
worthless  lands  and  other  property  of  no 
use  to  the  creditor  were  made  a  tender,  and 
the  time  of  payment  stipulated  in  the  con- 
tract was  extended  by  law.'*  In  his  Life 
of  Washington,  the  state  of  parties  upon 
these  measures  is  thus  graphically  sketched : 
''The  discontents  and  uneasiness  arising, 
in  a  great  measure,   from  the  embar- 

273  rassments  *in  which  a  great  number 
of  individuals  were  involved  contin- 
ued to  become  more  extensive.  At  length, 
two  great  parties  were  formed  in  every 
State,  which  were  distinctly  marked,  and 
which  pursued  distinct  objects  with  system- 
atic arrangement.  The  one  struggled  with 
unabated  zeal  for  the  exact  observance  of 
public  and  private  engagements.  The  dis- 
tresses of  individuals  were,  they  thought, 
to  be  only  alleviated  by  industry  and  fru- 
gality ;  not  by  the  relaxation  of  the  laws  or 
a  sacrifice  of  the  rights  of  others.  The 
other  party  marked  out  for  itself  a  more 
indulgent  course.  Viewing  with  extreme 
tenderness  the  case  of  the  debtor,  their 
efforts  were  unceasingly  directed  to  his  re- 
lief. To  exact  a  faithful  compliance  with 
contracts  was,  in  their  opinion,  a  measure 
too  harsh  to  be  insisted  on,  and  was  one 
which  the  people  would  not  bear.  They 
were  uniformly  in  favor  of  relaxing  the 
administration  of  justice  and  of  affording 
facilities  for  the  payment  of  debts,  or  of 
suspending  their  collection  and  of  remitting 
taxes.  In  many  States  the  parties  last 
mentioned  constituted  a  decided  majority 
of  the  people,  and  in  all  of  them  it  was  very 
powerful.  The  emission  of  paper  money ; 
the  delay  of  legal  proceedings,  and  the  sus- 
pension of  the  collection  of  taxes,  were  the 
fruits  of  their  rule  wherever  they  were 
completely  dominant."  Mr.  Madison's 
testimony  is  to  the  same  effect:  ^^In  the 
internal  administration  of  the  States,  a 
violation  of  contracts  had  become  familiar 
in  the  form  of  depreciated  paper  made  a 
legal  tender;  of  property  substituted  for 
monej;  of  instalment  laws,  and  of  the  oc- 
clusion of  courts  of  justice,  although  evi- 
dent that  all  such  interferences  affected  the 
rights  of  other  States,  relatively  creditors, 
as  well  as  citizen  creditors  within  the 
States."  In  the  State  of  North  Carolina, 
smarting  under  this  extreme  policy  of  re- 
Uef,  this  prohibition  of  the  constitution 
was  specially  advocated  by  a  member  of  the 

convention,  on  the  ground  that  a  sister 

274  State   *could   not   again  do  what  they 
had     heretofore     done — '^make    pine 

barren  acts  to  discharge  their  debts ;  declare 
that  our  citizens  shall  be  paid  in  sterile, 
inarable  lands  at  an  extravagant  price; 
pass  instalment   laws,    procrastinating  the 


payment  of  debts  due  from    their   citiAena 
for  years." 

This  contemporaneous  history  of  the  leg- 
islation out  of  which  this  restriction  grew, 
and  these  declarations  of  framers  of  the 
constitution,  conclusively  prove  that  this 
clause  was  designed  to  interdict  to  the 
States  all  legislative  interference  with  con- 
tracts, such  as  had  so  disastrously  relaxed 
the  morals,  interrupted  the  commerce,  and 
disturbed  the  harmony  of  the  States.  For 
obvious  reasons,  no  attempt  was  made  to 
enumerate  cases  within  this  prohibition ;  but 
its  terms  so  comprehensive  as  clearly  to  em- 
brace the  antecedent  mischiefs,  to  which  it 
was  specially  directed,  as  well  as  to  provide 
against  future  evils  of  the  same  kind.  The 
Supreme  Court  of  the  United  States  has,  in 
a  long  series  of  decisions,  announced  their 
conclusion  **that  any  law  which  enlarges, 
abridges  or  in  any  manner  changes  the  in- 
tentions of  the  parties,  resulting  ixom  the 
stipulations  in  the  contract,  necessarily 
impairs  it.  The  manner  or  degree  in  whiclk 
this  change  is  effected  can  in  no  respept  in^ 
fluence  the  conclusion ;  for  whether  the  la,w 
affect  the  validity,  the  construction,  the 
duration,  the  discharge  or  the  evideuipe  of 
the  contract,  it  impairs  the  obligation, 
though  it  may  not  do  so  to  the  same  extent 
in  all  the  supposed  cases.  Any  deviati^^ 
from  its  terms  by  postponing  or  accelerating 
the  period  of  performance  which  it  pre- 
scribes ;  imposing  conditions  not  expressed 
in  the  contract;  or  dispensing  with  the 
performance  of  those  which  are  a  part  of 
the  contract,  however  minute  or  apparently 
immaterial  in  their  effect,  impairs  its  obli- 
gation." Ogden  V.  Saunders,  12  Wheat.  R. 
213,  327;  Green  v.  Biddle,  8  Wheat.  R.  1, 
84.      In   some    of   the   judicial   expositions 

of    this   clause,    it   is  to  be  regretted 
275      *that   an  incautious  qualification  of 

this  term  *  impairing"  has  crept  into 
the  language  of  the  courts,  for  which  I  can 
find  no  warrant.  In  that  branch  of  the 
doctrine,  which  I  shall  have  no  occasion  to 
examine,  touching  the  distinction  between 
obligation  and  remedy,  it  is  frequently  said 
that  the  latter  may  be  changed  so  that  it 
does  not  materially  impair  the  former. 
This  epithet  is  vague,  uncertain  and  cal- 
culated to  confuse  and  mislead.  A  better 
guide  is  afforded  us  by  Justice  Woodbury, 
in  Planters'  Bank  v.  Sharp  A  al.,  6  How. 
U.  S.  R.  301,  327,  where  he  says:  **One  of 
the  tests  that  a  contract  has  been  impaired 
is,  that  its  value  has  by  legislation  been 
diminished.  It  is  not,  by  the  constitution, 
to  be  impaired  at  all.  This  is  not  a  ques- 
tion of  degree,  or  manner,  or  cause,  but  of 
encroaching  in  any  respect  on  its  obliga- 
tion, dispensing  with  any  part  of  its  force. " 
The  final  term  of  this  prohibitory  clause 
requires  neither  explanation  nor  comment. 
The  meaning  of  ** contract"  is  well  under- 
stood, and  is  not  open  to  disputation.  It 
is  onl3'  necessary  to  add,  that  it  applies  to 
all  contracts,  whether  verbal  or  written* 
express  or  implied,  executory  or  executed, 
whether  between  individuals,  corporations, 
States  and  individuals,  or  between  separate 
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States.  It  may  as  well  exist  in  the  form  of  a 
grant,  public  or  private,  as  of  mutual  un- 
dertakings. Whatsoever  its  character  may 
be,  it  is  secure  from  all  legislative  control 
or  modification ;  and  the  public  faith  is 
solemnly  pledged,  under  all  circumstances 
and  in  spite  of  all  temptations,  to  uphold 
its  integrity. 

In  these  comments  on  this  clause  of  the 
constitution,  I  have  ventured  on  no  princi- 
ple which  is  not  conceded  in  all  the  cases 
in  which  this  restriction  has  been  judicially 
considered.  I  am  not  awkre  of  any  author- 
ity against  the  positions  I  have  taken ;  nor 
have  I  so  far  run  counter,  in  any  respect, 
to  the  common   concessions  of  the  op- 

276  posing  ^counsel    in   this   case.      And 
yet  I  shall  apply  no  other  doctrine  to 

the  solution  of  our  present  enquiries.  The 
variance  and  the  difficulty  will,  doubtless, 
occur  in  determining  the  state  of  facts,  to 
which  this  conceded  law  shall  be  applied. 
Nor  does  it  seem  to  me  there  can  be  any 
serious  discrepancy  of  views  in  the  ascer- 
tainment of  the  real  nature  and  effect  of 
the  contract  in  this  case.  Had  it  pleased 
the  parties  to  confine  their  dealings  to  the 
conveyance  of  the  tenement  on  the  one 
hand,  and  the  taking  of  the  negotiable  notes 
on  the  other,  a  very  different  question  would 
exist  as  to  the  means  of  enforcing  pay- 
ment and  as  to  legislative  control  over  such 
remedies.  In  such  an  event  it  would  have 
been  in  the  contemplation  of  the  parties 
that  satisfaction,  if  not  voluntary,  could 
only  be  coerced  by  a  resort  to  the  courts. 
But  the  parties  did  not  stop  at  this  point. 
The  vendor  had  not  the  security  he  wished. 
A  supplementary,  though  distinct  contract 
was  entered  into.  It  consists  of  the  deed 
of  trust  of  the  19th  September,  1860.  It  has 
the  dignity  and  solemnity  of  a  sealed  in- 
strument. The  appellant  thereby  conveys 
to  Jas.  M.  Taylor  and  John  Enders  (trus- 
tees) his  house  and  lot  in  trust  to  secure 
to  John  M.  Gregory  the  payment  of  the  sum 
of  $13,299.55,  due  by  ten  negotiable  notes, 
drawn  by  the  grantor  and  payable  to  said 
Gregory,  with  the  following  stipulation, 
viz:  '*In  the  event  that  default  shall  be 
made  in  the  payment  of  either  of  the  above 
mentioned  notes  as  they  become  due  and 
payable,  then  the  trustees,  or  either  of 
them,  on  being  required  so  to  do  by  the  said 
John  M.  Gregory,  his  executors,  adminis- 
trators or  assigns,  shall  sell  the  property 
hereby  conveyed.  And  it  is  covenanted 
and  agreed  between  the  parties  aforesaid, 
that  in  case  of  a  sale,  the  same  shall  be 
made  after  first  advertising  the  time,  place 
and  terms  thereof  for  fifteen  days  in  some 
newspaper  published  in  the  city  of  Rich- 
mond, and  upon  the  following  terms, 

277  to  wit:  For  cash   as   to   so  much  *of 
the   proceeds  as   may  be  necessary  to 

defray  the  expenses  of  executing  this  trust, 
the  fees  for  drawing  and  recording  this 
deed,  if  then  unpaid,  and  to  discharge  the 
amount  of  money,  principal,  interest  and 
charges,  then  payable  upon  the  said  notes ; 
and  if  at  the  time  of  such  sale  any  of  said 
notes  shall  not  have  become  due  and  paya- 


ble, and  the  purchase  money  be  sufficient, 
such  part  or  parts  of  the  said  purchaae 
money  as  will  be  sufficient  to  pay  off  and 
discharge  such  remaining  note  or  notes 
shall  be  made  payable  at  such  time  or  times 
as  the  said  remaining  note  or  notes  will 
become  due,  the  payment  of  which  part  or 
parts  shall  be  properly  secured ;  and  if  there 
be  any  residue  of  said  purchase  money,  the 
same  shall  be  made  payable  at  such  time, 
and  be  secured  in  such  manner,  as  the  said 
George  A.  W.  Taylor,  his  executors,  ad- 
ministrators or  assigns  shall  prescribe  and 
direct ;  or  in  case  of  his  or  their  failure  to 
give  such  direction,  at  such  time  and  in 
such  manner  as  the  said  trustees  or  either 
of  them  6hall  think  fit."  Here  it  wiU  be 
seen  that  the  debtor,  who  now  prays  the 
benefit  of  the  stay  law,  had  contracted  with 
his  creditor  and  his  assigns  for  all  the 
means  and  conditions  whereby  payment  was 
to  be  made,  by  a  sale  of  the  property.  The 
deed  established  all  the  agencies  for  the 
execution  of  the  trust.  Unlike  a  mortgage, 
it  contemplated  no  day  in  court  for  fore- 
closure or  redemption ;  nor  sale  under  the 
direction  and  terms  of  the  court,  and  by  its 
officers.  But  its  design  was  to  avoid  the 
processes  of  the  law,  and  to  confide  to  impar- 
tial agents  summary  means  of  realizing 
the  objects  of  the  trust.  Had  the  parties, 
by  the  nature  of  their  agreement,  as  in  case 
of  a  mortgage,  been  thrown  upon  the  courts 
for  redress,  they  might  have  been  amenable 
to  the  control,  which  the  Legislature  pos- 
sesses over  judicial  remedies;  but  when 
they  have,  by  their  own  stipulations  and 
for  very  obvious  reasons,  sought  to  preclndc 

themselves  from  such  a  resort,  the 
278      debtor  cannot  *avail    himself  of  this 

suspension  of  sale  without  alterinj^ 
the  terms  of  his  contract  and  violating  the 
intentions  with  which  it  was  entered  into. 
What  is  a  deed  of  trust?  It  is  a  form  of 
security  which  has,  in  our  practice,  super- 
seded the  mortgage,  and  doubtless  for  the 
very  reason  that  it  does  not  require  the  in- 
tervention of  the  courts.  The  introduction 
of  trustees  as  impartial  agents  of  the  cred- 
itor and  debtor,  admits  of  a  convenient, 
cheap  and  speedy  execution  of  the  tmst, 
and  involves  none  of  the  expenses  and  de- 
lays attendant  upon  mortgages. 

At  an  early  period  it  met  with  some  re- 
sistance from  the  court  and  the  bar,  though 
feeble  and  ineffectual.  It  was  depreciated 
as  an  engine  of  oppression  in  the  hands  of 
the  creditor.  It  was  denounced  as  a  pocket- 
judgment.  Where  the  creditor  was  trustee, 
it  lost  its  peculiar  character,  and  was  treated 
as  a  mortgage.  Upon  the  false  assumption 
that  the  trustee  was  but  the  agent  of  the 
creditor,  it  was  urged  in  argument  upon 
the  court  in  the  case  of  Moss  v.  Norvell,  3 
Munf .  170,  that  deeds  of  trust  were  nothing 
but  mortgages,  and  could  only  be  enforced 
by  will  in  equity.  But  this  pretension  of 
counsel  seems  to  have  received  no  counte- 
nance from  the  court.  It  is  now  a  favorite 
security  for  the  payment  of  money,  closely 
interwoven  with  the  transactions  of  busi- 
ness, and  firmly  established  by  the  practice 
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of  the  county  and  the  sanction  of  the  courts. 
It  has,  doubtless,  aided  credit,  facilitated 
the  collection  of  debts,  and  saved  to  the 
debtor  the  costs  of  legal  proceedings.  But 
if  its  convenience  and  advantages  were 
less,  and  its  evils  overweighed  these,  there 
would  be  nothing  in  such  considerations  to 
loosen  the  bonds  which  the  debtor  has 
chosen  to  put  upon  himself.  It  is  eminently 
a  self -executing  contract.  All  the  instru- 
mentalities are  appointed  by  it  for  its  iinal 
discharge  according  to  the  declared  inten- 
tions of  the  parties.  The  deed  now  before 
us  is  Taylor's  contract  that,  upon  de- 

279  fault,  a  sale  of  his  *property  shall  be 
had,  under   prescribed   terms,  for  the 

payment  of  the  creditor  or  his  assigns,  &c. 
The  trustees  and  creditor  are  purchasers 
for  value.  The  latter  has  the  privilege  of 
requiring  the  former,  under  the  stipulated 
terms  and  conditions,  to  make  his  money 
by  a  sale;  and  the  grantor  in  the  deed  has 
obliged  himself  thereto  by  his  own  deliber- 
ate covenants.  How,  then,  can  that  sale, 
when  properly  ordered,  be  suspended  for  a 
fixed  term,  without  violating  the  intentions 
of  the  parties  and  destroying  the  obliga- 
tions of  their  contract  ?  Shall  it  be  said  that 
a  sale  is  a  remedy,  that  may  be  likened  to 
legal  process,  and  as  such  liable  to  be 
changed  and  modified  by  the  Legislature? 
If  so,  there  is  at  least  this  material  differ- 
ence, that  it  is  a  remedy  of  the  party's  own 
appointment,  and  the  very  essence  of  his 
contract.  It  cannot  be  segregated  from  it 
and  treated  as  an  extrinsic  remedy  within 
the  pale  of  legislative  jurisdiction.  Strip 
from  a  deed  of  trust  this  feature  of  sale, 
and  it  is  meaningless.  It  loses  its  charac- 
teristic and  vital  principle.  The  whole 
deed  is  one  entire  contract,  all  whose  cov- 
enants are  inseparable,  and  have  a  common 
relation  and  bearing  upon  the  main  central 
design  of  the  instrument,  namely,  the  en- 
forcement of  the  trust  in  pais  without  suit 
at  law  or  in  equity.  But  suppose  this  ver- 
sion is  wrong,  and  that  you  may  separate 
it  into — 1.  A  lien  for  the  security  of  the 
debt ;  and  2.  A  remedy  for  its  collection. 
I  am  still  at  a  loss  for  any  real,  substantial 
analogy  to  the  judicial  remedies,  which  are 
exempted,  in  a  certain  sense  and  with  cer- 
tain qualifications,  from  this  prohibitory 
clause.  The  one  arises  out  of  the  contract 
itself;  the  others  are  the  offspring  of  the 
legislative  will,  and  pertain  to  the  judicial 
system  of  the  State.  From  this  analysis  of 
this  instrument,  I  infer  with  confidence 
that  there  is  no  foundation  for  the  argu- 
ment of  the  appellant's  counsel,  that  this 
deed  is  not  a  contract,  but  nothing  but  a 
remedy,  in  the  meaning  of  that  con- 

280  troverted  *and  indeterminate  doctrine 
as  to  the  limits  of  legislative    power 

over  remedies  as  distinguished  from  the 
obligation  of  contracts.  The  authorities 
that  were  cited  in  support  of  this  position 
— as  that  the  recital  in  a  deed  of  trust  does 
not  change  the  dignity  of  a  debt  thereby 
secured,  and  that  there  are  well  established 
principles  of  equitable  jurisdiction  over  the 
execution    of    such   deeds — do    not   tend  to 


prove  that  these  instruments  are  regarded 
or  treated  as  remedies,  and  divested  of  the 
attributes  of  contracts.  It  is  very  true,  as 
remarked  by  Justice  Johnson  in  Ogden  v. 
Saunders,  that  *'in  an  advanced  state  of 
society,  all  contracts  of  men  receive  a  rela- 
tive and  not  a  positive  interpretation.  The 
State  construes  them,  the  State  applies 
them,  the  State  controls  them,  and  the  State 
decides  how  far  the  social  exercise  of  the 
rights  which  they  give  over  each  party  can 
be  justly  asserted."  This  jurisdiction, 
therefore,  attaches  to  them  as  contracts; 
and  it  is  a  mistake  to  suppose  that  such 
judicial  cognizance  is  at  all  predicated  of 
them  as  remedies,  or  justified  on  any  such 
pretext. 

Here,  by  the  special  terms  of  the  deed, 
and  according  to  the  intention  of  the  par- 
ties, the  sale  should  have  taken  place  as 
advertised,  on  the  4th  May,  1866;  but  the 
law  steps  in  and  postpones  it  by  one  act  to 
1st  January,  1868,  and  by  another  to  1st 
January,  1869.  Does  not  this  intervention 
plainly  defeat  the  agreement  of  the  parties 
and  the  obligation  of  the  contract?  It  was 
admitted  in  argument,  that  if  the  L/egisla- 
ture  had  undertaken  to  protract  the  matu- 
rity of  the  notes  and  the  happening  of  the 
default,  it  would  have  been  a  usurpation  of 
authority  and  an  infraction  of  the  constitu- 
tion ;  is  it  less  so  when  the  law  arrests  the 
parties,  and  withholds  them,  or  either  of 
them,  from  reaping  the  fruit  of  their  agree^ 
ment  for  a  sale?  If  a  material  stipulation 
be  defeated,  it  surely  could  not  be  said  with 
any  plausibility  that  the  obligation 
281  *of  the  contract  was  not  impaired  in 
the  meaning  of  this  restriction. 

I  have  thus  endeavored  to  show  that  this 
case  is  a  peculiar  one,  does  not  involve  the 
intricate  doctrine  relating  to  legislative 
changes  of  judicial  proceedings  and  proc- 
esses, mesne  and  final,  and  should  be  de- 
cided by  a  practical  interpretation  of  the 
constitution,  and  the  ordinary  rules  of  rea- 
soning. The  authority  of  adjudicated  cases 
can  only  be  brought  to  our  aid  through 
analogy,  and  the  application  of  the  reason- 
ings employed  in  them.  Nevertheless,  it 
is  well  to  examine  how  far  the  positions  I 
have  taken  are  fortified  by  authority.  The 
case  of  Pool  v.  Young,  7  Monr.  R.  588,  is 
very  pertinent  to  this  case.  It  was  there 
made  a  question,  whether  the  relief  laws  of 
Kentucky,  giving  an  indulgence  of  two 
years  unless  bank  paper  was  received  in 
payment,  and  forbidding  a  sale  for  less 
than  three-fourths  of  the  appraised  value, 
could  defeat  the  stipulations  of  a  prior 
mortgage,  empowering  the  mortgagee,  on 
default  of  payment,  to  sell  the  estate  for 
ready  money;  and  it  was  held  that  the 
chancellor  was  bound  to  specifically  enforce 
the  contract  by  a  sale  for  cash  in  hand, 
whether  those  statutes  were  regarded  as 
constitutional  or  not ;  and  further,  that  such 
stipulations  of  the  parties  fixing  the  rem- 
edy for  a  breach  of  their  contract  must 
govern  the  chancellor  as  the  law  of  the 
case.  The  reasoning  of  the  court  is  so  ap- 
posite to  our  present  investigations,  that  I 
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cannot  refrain  from  submitting*  the  follow- 
ing- copious  extract  from  it:  ** If  this  case 
was  not  one  peculiarly  circumstanced,  (as 
it  really  is),  it  would  be  sufficient  for  us  to 
refer  to  the  cases  of  Lapsley  v.  Brashear 
and  Blair  v.  Williams,  4  Utt.  R.  34-47,  to 
prove  that,  according  to  the  settled  course 
of  decision  in  this  court,  the  plaintiff  in 
error  would  not  be  entitled  to  the  credit  of 
two  years  secured  by  the  act  of  Assembly, 
because  that  the  act  in  this  respect  is 

282  in  contravention  of  *the  constitution 
of  the  United  States.     But   it   is    not 

necessary  to  rest  on  these  decisions.  They 
show  that  the  bare  understanding  that  the 
contract,  when  made  under  existing  law, 
includes  that  law  in  its  composition,  pre- 
cludes the  operation  of  such  an  act ;  but  here 
there  is  no  necessity  of  implying  such  an 
understanding,  for  there  is  an  express 
agreement  between  the  parties  regulating 
and  fixing  the  remedy  between  them  in  the 
mortgage,  if  the  estate  should  be  sold  for 
the  purpose  of  raising  the  money  due.  Nor 
is  it  necessary  to  enquire,  whether  the  act 
requiring  estates  to  be  valued,  and  if  they 
should  not  bring  three-fourths  of  that  value, 
directing  them  not  to  be  sold  at  all,  comes 
within  the  principles  recognized  in  Blair, 
&c. ,  V.  Williams  and  Lapsley  v.  Brashear, 
and  is  therefore  unconstitutional  so  far  as 
it  operates  upon  contracts  made  before  its 
passage.  For  the  stipulation  of  the  parties 
in  this  instance  meets  that  case,  and  ex- 
cludes the  application  of  the  valuation  act. 
In  the  condition  to  this  mortgage  is  the 
following  express  stipulation :  *If  the  said 
Pool  shall  neglect  or  refuse  to  pay  any  or 
all  of  the  sums  aforesaid  as  they  become 
due  to  the  said  Young,  then  said  Young 
may,  by  giving  twenty  days'  notice  at  the 
public  houses  in  the  town  of  Winchester, 
in  writing,  proceed  to  sell  to  the  highest 
bidder,  for  ready  money,  from  time  to  time, 
80  much  of  snid  land  as  will  meet  all  de- 
ficiency of  consideration  money,  with  in- 
terest and  all  costs ;  and  the  balance,  after 
all  is  paid,  shall  be  paid  over  to  said  Pool.' 
Now  it  will  be  seen  that  applying  the  act 
of  indulgence  by  a  sale  for  two  years,  un- 
less bank  paper  was  taken,  or  the  valuation 
act  either,  will  expressly  and  essentially 
alter  and  change  these  stipulations  between 
the  parties.  Either  of  these  acts  incorpo- 
rated with  and  bearing  upon  their  contract 
would  make  it  read  that,  instead  of  selling 
for  ready  money.  Young  should  sell  for 
bank  paper  at  a  credit  of  three  months, 
and  for    money   at    the    end    of    two 

283  *years;  and  if  the  property  should  not 
sell  for  three-fourths  of  its   appraised 

value  in  the  opinion  of  commissioners  ap- 
pointed for  that  purpose,  he  should  not 
sell  at  all.  To  admit  a  subsequent  act  of 
the  Legislature  thus  to  modify  and  essen- 
tially vary  the  written  stipulations  of  the 
parties,  would  concede  to  the  Legislature  a 
power  to  make  a  new  contract  and  destroy 
the  old  altogether — a  power  not  assumed  by 
the  letter  of  the  act  itself,  for  it  only  pro- 
fesses to  operate  on  general  remedies.  The 
stipulation    of    the    parties    applies   to  the 


remedy  and  regulates  it ;  fixes  its  terms  and 
its  credit  and  what  is  to  be  taken  in  pay- 
ment, and  provides  for  an  unconditional 
sale  without  any  fixed  value,  except  so  much 
ready  money  as  the  estate  would  bring^.  It 
was  competent  for  the  parties  to  make  snch 
a  contract.  There  was  no  law  forbidding 
it  when  it  was  made.  It  was  then  both  fair 
and  legal.  How,  then,  can  a  Legislature 
change  the  words,  sense  and  substance  of 
the  agreement?  It  is  true  that  Young-  did 
not  himself  attempt  to  execute  this  stipula- 
tion without  the  aid  of  a  court  of  equity ; 
but  this  was  to  the  benefit  of  his  adversary, 
who  now  complains,"  &c. 

This  extract  demonstrates  that  that  case 
is  an  authority  directly  in  point,  and  was 
decided  by  the  course  of  reasoning  which  I 
have  pursued.  Applying  its  doctrine  here, 
I  am  authorized  to  contend  that  this  act  of 
March  2,  1866,  makes  a  virtual  interpola- 
tion in  the  contract,  by  which  it  adds  a  new 
condition,  suspending  the  sale  beyond  the 
period  of  default  as  fixed  by  the  parties. 

I    have    also    found    another    case,    very 
closely  approximating  this,  as  far   as  I  can 
judge   by   the  abstracts   of   it.     I  regret  I 
have  not  access  to  the  report  of  it,  and  must 
content  myself  with  a  brief  statement  of  it, 
as  derived  from  treatises  upon  this  subject. 
It  is  a  decision   from  Pennsylvania,  and  is 
thus  quoted  in  the  American  Law   Register 
1863-4,  N.  S.  p.  107:  '*  Where  the  par- 
284      ties  to  a  ^contract  expressly  include  in 
it  the  legal  remedy  by  which  it  is  to  be 
enforced,    the  Legislature  cannot  pass  any 
law  to  change  the   remedial   process  agreed 
upon.      The    defendant    having    expressly 
waived  all  stay  of  execution,  an  act  giving 
a  stay  in  all  such  cases  was  held  unconsti- 
tutional   as    to   such  contract."     Billmeyer 
V.  Evans,    4  Wright's    R.    324.     It  is  some- 
what more  fully  stated  in  the  recent  treatise 
of  Metcalf  on  Contracts,  p.  334,  as  follows: 
'^A  statute  of  Pennsylvania  granted  a  stay 
of  execution  under  certain  conditions  on  all 
judgments  or  debts  upon  which    stay  of  ex- 
ecution   had   been    or    might  be  waived  by 
the    debtor    in   any   original   obligation  or 
contract  upon  which  judgment  had  been  or 
might  thereafter  be  obtained.     In  a  case  in 
which    debtors,    by    a    sealed    instrument, 
authorized  an  entry   of   judgment   against 
them,  *without  any  stay  of  execution  after 
the  day  of  payment,'  it  was  held  that  this 
was  a  release  of  their  right  to  a  stay  of  ex- 
ecution,   and   became   a  part   of  their  con- 
tract, and  that  the   Legislature   could   not 
constitutionally  authorize  a  stay   of  execa- 
tion  beyond  the  limit  of  that  contract. "    S. 
C.  40  Pennsylvania  State  R.  324. 

It  seems  to  me  that  the  parties  here,  by 
agreeing  upon  agencies  exterior  to  the 
courts  for  final  satisfaction,  as  effectually 
precluded  any  interference  therewith  by 
law  as  if  they  had  expressly  bound  them- 
selves not  to  take  advantage  of  any  subse- 
quent legislation  in  conflict  with  their 
express  understanding.  The  case  wonld 
not  be  at  all  stronger  if  the  parties,  by 
reference  to  past  or  anticipated  legislation, 
had    stipulated    that    it   should   in  no  wise 
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affect  their  agreement.  Thej  had  a  con- 
stitutional guarantee  for  the  exemption  of 
their  contract  from  leg-ialative  infraction ; 
and  a  positive  covenant  on  their  part  to 
that  end  would  have  been  merely  supere- 
rogatory, and  would  have  imparted  no  ad- 
ditional sanction  to  the  contract.  It  is  on 
this  ground  I  invoke  the  authority  of 
285  that  case  to  sustain  the  *  views  I  have 
advanced.  I  am  further  sustained  in 
this  position  by  the  language  of  the  Su- 
preme Court  in  McCracken  v.  Hayward,  2 
How.  U.  S.  R.  608:  **If  the  defendant,*' 
says  Justice  Baldwin,  ''had  made  such  an 
agreement  as  to  authorize  a  sale  of  his 
property,  which  should  be  levied  on  by  the 
sheriff,  for  such  price  as  should  be  bid  for 
it  at  a  fair  public  sale  on  reasonable  notice, 
it  would  have  conferred  on  the  plaintiff  a 
right  which  the  constitution  made  inviola- 
ble ;  and  it  can  make  no  difference  whether 
such  right  is  conferred  by  the  terms  or  the 
law  of  the  contract." 

In  seeking  for  a  practical  test  to  ascertain 
whether  a  law  pertains  to  the  remedy  or* 
obligation  of  a  contract,  I  have  not  found 
a  better  one  than  is  furnished  in  a  case 
cited  and  relied  on  by  the  appellant's  coun^ 
sel — Morse  v.  Groold  &  als.,  1  Ken.  R.  281. 
In  that  case,  an  act  exempting  certain 
property  from  sale  on  execution  for  debts 
contracted  prior  to  its  passage,  was  held 
to  be  constitutional  because  it  modifies  the 
remedy,  and  neither  destroys  it  nor  sub- 
stantially impairs  its  efficiency.  Denio, 
J.,  in  delivering  the  opinion  of  the  court, 
points  to  this  as  a  guide  to  determine  the 
action  of  the  law  upon  the  obligation : 
'  'The  most  obvious  method  by  which  a  con- 
tract may  be  impaired  by  legislation  would 
be  the  alteration  of  some  of  its  terms  or 
provisions,  so  that,  assuming  the  validity 
of  the  law,  the  parties  would  be  relieved 
from  something  which  they  had  contracted 
to  do,  or  would  be  obliged  to  do  something 
which  the  contract  did  not  originally  re- 
quire." Adopting  this  test,  is  there  any 
question  that  Taylor  is  relieved  by  this  law 
frotn  the  sale  of  his  property,  for  which 
he  had  covenanted,  and  Gregory's  assignee 
obliged  to  wait  for  his  «noney  beyond  the 
time  agreed  upon? 

The  deed  of  trust,  as  I  have  shown,  is  so 
peculiar  to  this  State  that  the  foregoing 
are  the  most  striking  illustrations 
286  *and  confirmations  of  my  views  that 
I  have  found  among  the  numerous 
adjudications  on  the  subject  that  I  have 
examined.  But  this  instrument  is  so  nearly 
akin  to  a  mortgage,  differing  only  in  the 
intervention  of  trustees,  and  its  capacity 
to  be  executed  without  suit,  we  may  con- 
sider it  as  ruled  by  the  leading  case  of 
Bronson  v.  Kinzie,  1  How.  U.  S.  R.  311. 
It  was  there  held,  that  a  State  law  passed 
subsequently  to  the  execution  of  a  mort- 
gfage,  which  declares  that  the  equitable 
estate  of  the  mortgagor  shall  not  be  ex- 
tinguished for  twelve  months  after  a  sale 
under  a  decree  in  chancery,  and  which  pre- 
vents any  sale  unless  two-thirds  of  the 
amount   at    which    the   property   has  been 


valued  by  appraisers  shall  be  bid  therefor, 
is  within  the  clause  of  the  constitution  of 
the  United  States  prohibiting  a  State  from 
passing  a  law  impairing  the  obligation  of 
contracts. 

There  was  a  peculiar  feature  in  this  mort- 
gage, whereby  the  mortgagee,  on  default  of 
payment,  was  authorized  to  enter  on  the 
premises  and  sell  them  at  public  auction, 
and  to  retain  out  of  the  money  thus  raised 
the  amount  due,  and  to  pay  the  overplus, 
if  any,  to  the  mortgagor.  This  might  seem 
to  approach  more  nearly  to  the  case  of  our 
trust  deed;  but  inasmuch  as  a  court  of 
equity  would  view  with  jealousy  the  action 
of  the  creditor  in  such  a  position,  and  in- 
tervene on  a  reasonable  pretext  to  restrain 
him  from  damaging  his  debtor,  this  feature 
of  the  contract  was  only  incidentally  no- 
ticed. It  is  thus  treated  in  the  opinion  of 
the  court:  "In  the  case  before  us,  the  con- 
flict of  these  laws  with  the  obligations  of 
the  contract  is  made  the  more  evident  by 
an  express  covenant  contained  in  the  in- 
strument itself,  whereby  the  mortgagee,  in 
default  of  payment,  was  authorized  to  en- 
ter on  the  premises  and  sell  them  at  public 
auction,  and  to  retain  out  of  the  money 
thus  raised  the  amount  due,  and  to  pay  the 
overplus,  if  any,  to  the  mortgagor.  The 
difference  between  the  right  annexed 
287  by  *law  and  that  given  by  this  cov- 
enant consists  in  this,  that  in  the 
former  case,  the  right  of  sale  must  be  ex- 
ercised under  the  directions  of  the  court  of 
chancery  upon  such  terms  as  it  shall  pre- 
scribe, and  the  sale  made  by  an  agent  of 
the  court ;  in  the  latter,  the  sale  is  to  be 
made  by  the  party  himself.  But  even  under 
thia  covenant,  the  sale  made  by  the  party 
is  so  far  subject  to  the  supervision  of  the 
court  that  it  will  be  set  aside  and  a  new 
ordered,  if  reasonable  notice  is  not  f^iven, 
or  if  the  proceedings  be  regarded  in  any 
respect  as  contrary  to  equity  and  justice. 
There  is,  therefore,  in  truth,  but  little  ma- 
terial difference  between  the  rights  of  the 
mortgagee,  with  or  without  this  covenant. 
The  distinction  consists  rather  in  the  form 
of  the  remedy  than  in  the  substantial 
right,"  &c.  But  I  submit,  had  the  sale 
been  devolved,  as  under  our  trust  deed, 
upon  a  disinterested  third  party,  regarded 
as  the  agent  of  both  debtor  and  creditor, 
this  covenant  would  have  been  deemed  by 
the  court  deciding  this  case,  if  not  con- 
clusive of  it,  at  least  far  more-  significant 
and  decisive.  But  the  gist  of  this  decision 
was  the  incompetency  of  the  I^egislature  to 
enlarge  the  estate  of  a  mortgagor  after  de- 
cree of  foreclosure,  or  to  clog  the  sale  with 
conditions  that  might  suspend  or  defeat  it. 
This,  too,  was  where  the  remedies  sprung 
from  the  courts,  and  were  necessarily  or- 
dained by  the  Legislature ;  and  in  this  re- 
spect, it  was  materially  dissimilar  from  the 
case  at  bar,  where  the  parties  had  instituted 
their  own  remedies  by  private  contract  and 
had  avoided  all  recourse  to  law. 

The  principle  of  this  decision  was  ex- 
tended to  the  case  of  an  execution  in  Mc- 
Cracken V.    Hayward,  2  How.  U.  S.  R.  608. 
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It  was  decided  in  that  case,  that  a  law  of 
Illinois,  forbidding-  a  sale  under  execution 
unless  the  property  brought  two-thirds  of 
its  valuation  according-  to  the  opinion  of 
three  householders,  was  unconstitutional 
and  void.     These  two  cases  have  been 

288  followed    and    approved   by^    a    *long 
series   of   decisions   of    the  Supreme 

Court.  Gantly's  lessees  v.  Ewing,  3  How. 
U.  S.  R.  707;  Planters*  Bank  v.  Sharp,  6 
How.  U.  S.  R.  301 ;  Curran  v.  State  of  Ar- 
kansas, IS  How.  U.  S.  R.  319 ;  Howard  v. 
Bubgee,  24  How.  U.  S.  R.  461 ;  Hawthorne 
V.  Caliif,  2  Wall.  U.  S.  R.  10.  From  these 
authorities,  and  nearly  in  their  language,  I 
deduce  the  settled  rule  of  that  court  to  be 
this:  That  .wherever  a  subsequent  law 
aifects  to  diminish  the  duty  or  to  impair 
the  right,  it  necessarily  bears  on  the  obliga- 
tion of  the  contract  in  favor  of  one  party 
to  the  injury  of  the  other;  hence  any  law 
which,  in  its  operation,  amounts  to  a  de- 
nial or  obstruction  of  the  rights  accruing  by 
a  contract,  though  professing  to  act  only 
on  the  remedy,  is  directly  obnoxious  to  the 
prohibition  of  the  constitution ;  and  where- 
ever  a  sale  is  required  by  the  terms  or  law 
of  a  contract,  no  law  can  obstruct  or  clog 
it  with  new  conditions  without  affecting 
the  obligation  of  the  contract;  for  it  can 
be  enforced  only  by  a  sale,  and  the  preven- 
tion of  such  sale  is  a  denial  of  a  right. 
We  are  bound  by  these  decisions  in  the 
interpretation  of  the  constitution  of  the 
United  States,  and  need  not  go  further 
for  authority.  But  the  preponderance  of 
authority  from  the  courts  of  our  sister 
States  is  to  the  same  effect.  State  v. 
Carew,  13  Richardson  R.  498;  (Ex  parte  6. 
F.  Pollard  and  Ex  parte  M.  L.  Woods,  from 
Alabama,  and  the  decision  of  Judge  Yerger 
of  Mississippi,  in  Sadler  v.  Whittington, 
&c.,  affirmed  by  the  High  Court  of  Errors, 
reported  in  newspapers)  Jones  v.  Crittenden, 
1  Car.  Law  Repository  385;  Townsend  v. 
Townsend,  Peck  R.  1 ;  Lapsley  v.  Brashear, 
4  lyitt.  R.  47,  and  Blair  v.  Williams,  Id.  34. 
The  cases  of  McCormick  v.  Rousck,  3  Am. 
Lf  Reg.  N.  S.  93  (Iowa) ;  Mede  v.  Hand, 
(Dist.  Ct.  of  Kansas)  5  Am.  L/.  Reg.  82, 
and  Baumbach  v.  Bade,  9  Wisconsin  R. 
559,  all  proceed  upon  the  distinction  between 
remedy  and  obligation,  which  I  have  shown 
to     be    irrelevant     to     the    case    in 

289  *hand ;  and  concede  the  authority  of 
Bronson  v.  Kinzie  &  als.  In  like  man- 
ner, the  case  of  Chadwick  v.  Moore,  8  Watts 
A  Serg.  R.  49,  so  much  relied  on  by  the 
appellant's  counsel,  proceeds  upon  the  same 
ground.  Chief  Justice  Gibson  sustains 
the  constitutionality  of  a  Pennsylvania 
statute  suspending  for  a  year  a  sale  under 
execution  where  two-thirds  of  the  appraised 
value  was  not  bid,  on  the  ground  that  the 
suspension  was  for  a  limited  time,  and  dis- 
tinguishes it  from  McCracken  v.  Hayward, 
because  the  statute  of  Illinois  hacl  no  such 
limitation ;  its  denial  of  execution  was  per- 
petual, except  on  terms  not  originally  con- 
templated ;  and,  therefore,  it  not  merely 
impeded  the  remedy,  but  changed  the  con- 
dition of  the  right.     There  was  a  peculiar 


consideration,  however,  which  swayed  the 
mind  of  this  able  judge,  and  was  stated  by 
him  in  these  words:  "The  case  is  by  no 
means  a  clear  one,  and  as  the  decision  of  it 
involves  the  validity  of  other  acts  of  the 
same  stamp,  it  is  worthy  of  bein^  broug-ht 
before  the  Supreme  Court  of  the  nation.  To 
put  the  case  in  train  for  that,  it  would  be 
necessary  for  us  to  sustain  the  statutes  at 
all  events;  for  the  appellate  jurisdictioii  of 
that  court  extends  no  further  than  to  cases 
in  which  the  judgment  is  in  favor  of  the 
legislation  or  authority,  to  which  the  Fed- 
eral constitution  or  an  act  of  Congress  is 
supposed  to  be  repugnant;  in  other  words, 
it  extends  no  further  than  is  necessary  to 
maintain  the  supremacy  of  Federal  leg'isla- 
tion." 

I  have  thus  reviewed  and  cited  the  leading 
decisions.  Federal  and  State,  upon  the  doc- 
trines I  have  been  discussing,  and  I  cannot 
but  regard  that  the  decided   weight  of  au- 
thority is  on  the  side  of  the  appellee  in  this 
controversy.     But  another  view  of  this  sub- 
ject has  been  submitted  in  the   two  reports 
of     the    House    Committee    of     Courts    of 
Justice,  one  of  which   constitutes  a  part  of 
this   record ;  and  the  other  was  given  ns  in 
the   argument.      They    are    an    authorita- 
tive   exposition    of   the  views  of  the 
290      ^I^egislature    in    the   passage  of  this 
stay    law,    and    therefore   demand   a 
special    notice.     Their   theory,    as  I    have 
already  said,  is  original,    and  is   not  found 
in  any  of  the  numerous  adjudications  upon 
this  subject.     It  puts  the  leg'itimacy  of  such 
legislation    upon    analog-y  to  the  authority 
of  courts  of  law  and  equity   to  restrain  the 
creditor   in    his   remedies  in  certain  given 
cases ;  as   for   instance,    where  a  sheriff  is 
required    to   return,    "no  sale  for  want  of 
bidders;*'  where  between  vendors  and  pur- 
chasers, *^time  is  not  of  the  essence  of  the 
contract;'*  where   courts   of    equity   inter- 
vene   to   arrest  a   sale  till  the  amount  and 
priorities  of  rival  incumbrances  are  settled, 
and    a   cloud   of    title   removed,   and  to  set 
aside  sales  for  inadequacy   of   price,   to  re- 
open biddings,  &c. — in  all   which  cases  the 
creditor   is   delayed.     It   is  contended,  that 
**it  woulc*  be  an  anomaly  to  leave  the  courts 
free,  by  what  is  mere  judicial    legislation, 
to  impair  the  obligation  of  contracts  in  this 
feature  of  time,  and  yet  to  deny  this  power 
within  the  same  proper   limits  of   principle 
to  the  legitimate  possessors  of  all  legislative 
power,    the    Ivegislatures    themselves.     To 
enact  this  stay  in  the  collection  of  debts  is, 
says  the  committee,  ^*but  doing  that  broad- 
cast  where   a   broadcast    necessity  exists, 
which  the  judiciary  would  do   substantially 
in  the  individual  cases  as  they  came  before 
it;"  and  further,  on  this  principle  of  legis- 
lative power,  *  *  to  do  broadcast  what  courts 
do  in  individual  cases,"  the  committee  seek 
to  justify  this  stay  in  the  collection  of  debts 
**by  these  examples  of  the  extent  to  which 
judicial  tribunals   will   delay  creditors  and ' 
suspend  their  legal  remedies   to  prevent  a 
sacrifice   of   the  debtor's  property."    This 
is    a   literal   and  concise   statement  of  the 
plausible    and   ingenious  defence  that  has 
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been  made  of  this  law  bj  this  able  com- 
mittee. With  entire  respect  and  deference 
to  them,  I  must  be  permitted  to  say  that, 
in  my  opinion,  there  are  three  distinct 
fallacies  in  this  reasoning,  any  one  of 
which  would  subvert  it: 

291  *First — ^It  is  not  true,  according*  to 
my  humble  conception,  that  the  juris- 
diction or  action  of  the  courts  in  these 
cases  at  all  deserves  the  character  imputed 
to  it,  of  *'mere  judicial  legislation  to  im- 
pair the  obligation  of  contracts  in  this 
feature  of  time."  So  far  as  I  know,  it  has 
never  been  placed  on  that  ground.  It  ex- 
isted, as  the  committee  acknowledges,  when 
the  constitution  was  adopted,  and  **must 
have  been  familiar  to  its  framers."  No 
effort  was  made  to  restrain  it;  and  hence 
the  inference  is  irresistible,  that  no  griev- 
ance of  the  sort  was  imputed  to  the  courts. 
I  have  heretofore  endeavored  to  show  that 
this  judicial  cognizance  is  predicated  in  all 
cases  of  the  faculty  of  the  courts  to  admin- 
ister the  remedies  which  the  State  ordains ; 
and  that  all  contracts  are,  through  neces- 
sity, (to  use  the  language  of  Justice  John- 
son in  Ogden  v.  Saunders,  already  quoted), 
'^construed^  applied  and  controlled  by  the 
State,"  through  the  medium  of  its  courts. 
The  principles  of  equity,  as  administered 
from  the  earliest  period,  will  arrest  the  lit- 
eral enforcement  of  a  contract,  when  from 
the  causes  assigned — as  for  a  cloud  of  title, 
or  conflict  of  encumbrances,  &c. — it  be- 
comes unconscionable,  and  is  subversive  of 
the  true  intentions  of  ^he  parties.  And 
this,  I  must  say,  is  the  first  time  I  have 
heard  this  wholesome  jurisdiction  of  the 
<iottrts  characterized  as  ^  *  judicial  legislation 
to  impair  the  obligation  of  contracts  in 
this  matter  of  time." 

Secondly — It  is  not  true,  that  because  the 
courts  can  administer  such  relief  in  certain 
prescribed  cases,  the  Legislature  can  be 
justified  by  the  analogy  to  assume  a  wider 
range  by  law.  It  would  seem  that  the  fact 
that  the  courts  can  relieve  in  such  cases, 
instead  of  justifying  the  I^egislature  in 
such  a  questionable  policy,  would  be  a  strong 
motive  to  restrain  such  legislation.  Inas- 
much as  some  of  these  cases  of  hardship  are 
relievable  by  the  courts,  the  mischief  ap- 
prehended by  the  law-makers  would,  to  that 
extent,  be  abridged.     But  the  judicial 

292  and     legislative    *f unctions    are,    in 
truth,  too  dissimilar  to  justify  such  an 

analogy ;  the  courts  act  upon  individual  cases 
and  upon  proofs  and  pleadings ;  the  inhibi- 
tion upon  the  Lregislature  proceeds,  in  a 
great  measure,  from  its  incapacity  to  act 
in  the  premises  otherwise  than  broadcast. 

Thirdly — It  cannot  be  said,  with  propri- 
ety, **that  the  I/egislature  may,  where  the 
necessity  for  such  interference  exists,  do 
broadcast  what  courts  do  in  individual 
cases."  The  very  contrary  is  true.  If  the 
assertion  was  narrowed  to  the  claim  to 
compass  by  law  what  courts  do  in  individual 
cases,  the  most  careless  enquirer  would  be 
startled  by  such  a  pretension,  and  by  the 
actual  obliteration  it  occasions,  of  the  di- 
viding line  between   these   departments   of 


the  government.  But  the  offence  is  greater 
when  this  pretension  is  so  enlarged  as  to 
embrace  the  alleged  power  to  **do  broadcast 
what  the  courts  do  in  individual  cases. "  It 
might  seem  enough  to  object  that  the  action 
of  the  IrCgislature  can  never  correspond 
with  the  action  of  the  courts.  The  latter 
act  in  modes  unknown  to  the  former; 
and  it  would  be  highly  improper,  if  not  a 
usurpation,  for  the  Legislature  to  attempt 
to  do  what  **the  courts  do  in  individual 
cases. "  But  what  propriety  is  there  in  say- 
ing that  the  Assembly  is  doing  only  broad- 
cast by  a  universal  suspension  of  remedies 
what  the  courts  do  in  specified  instances? 
In  the  one  case,  relief  is  given  because  of 
peculiar  circumstances,  which  will  not  al- 
low a  mere  literal  fulfillment  of  a  contract 
to  the  oppression  of  one  party,  and  against 
the  presumed  pretensions  of  both;  and  in 
the  other,  no  attention  is  bestowed  upon 
such  circumstances  but  a  broadcast  dispen- 
sation, given  to  all  for  a  limited  time  from 
the  obligation  of  their  contracts,  f^or  these 
reasons,  I  find  myself  unable  to  concur  with 
the  committee  in  their  conclusions,  so  far 
as  they  involve  the  limited  enquiry  I  have 
made  into  his  particular  provision  affecting 

sales  under  deeds  of  trust. 
293         *I  have  now  examined  the  question 

before  us  in  all  the  aspects  and  upon 
all  the  arguments  of  counsel  that  it  is  ma- 
terial to  consider.  The  conclusion  to  which 
my  reasoning  conducts  is  too  apparent  to  be 
announced.  It  only  remains  for  me  to 
notice  a  consideration  that  was  pressed 
upon  us  with  much  feeling  by  the  counsel, 
who  concluded  the  argument  for  the  appel- 
lant; and  I  do  this  to  disclaim  any  insen- 
sibility on  my  part,  or  that  of  my  associates 
on  this  bench,  to  this  appeal.  I  mean  the 
allusion  that  was  made  to  the  distresses 
that  might  ensue  upon  a  decision  against 
this  law,  unless  counteracted  here,  as  it  had 
been  elsewhere,  by  the  military  authorities. 
That  appeal  has  not  been  without  its  legit- 
imate influence  upon  us.  \\.  has  subserved 
the  only  proper  purpose  for  which  it  could 
have  been  designed,  and  that  was,  to  per- 
suade us  to  the  fullest  scrutiny,  the  most 
patient  investigation,  and  the  most  careful 
reflection  touching  every  branch  of  this 
important  enquiry.  Farther  than  this,  it 
could  not  avail  with  this  tribunal.  No  mat- 
ter what  consequences  may  follow,  nor  what 
action  may  be  taken  by  the  military  au- 
thorities in  our  present  unsettled  state,  the 
apprehension  of  them  can  not,  and  ought 
not  to,  deter  us  from  the  fearless  discharge 
of  our  responsible  duties.  But  it  should 
not  be  forgotten,  that  there  are  opposite 
evils  of  perhaps  greater  magnitude  than 
those  which  have  been  so  feelingly  depicted 
and  deprecated.  It  has  already  been  s>een 
how  these  high  constitutional  sanctions  of 
private  right  have  no  other  means  of  vin- 
dication but  by  the  judiciary.  Is  it  not, 
then,  worth  while  to  consider  on  this  side 
of  the  question  what  deplorable  calamities, 
moral  and  political,  might  attend  the  sur- 
render of  this  last  bulwark  by  its  sworn 
defenders  through   a   subserviency   to  tem- 


619 


18  QRATT. 


Virginia  Rsports,  Annotatbd. 


204,  296.  296 


porarj  interest  or  passions ;  or  a  timid  dis- 
position to  sacrifice  convictions  to  motives 
of  expediency?  No  greater  or  more  enduring* 
misfortune,  it  seems  to  me,  could  befall  a 
people,  blessed   with  a   constitutional  form 

of  government,  than  a  sacrifice  of  any 
294      of    *its    fundamental    guaranties    by 

that  department  of  its  service  which, 
by  the  nature  of  its  organization  and  func- 
tions, has  ever  been  counted  on  to  uphold 
with  a  stern  inflexibility  private  rights  and 
public  morals.  Great  as  might  be  the  suf- 
ferings growing  out  of  a  judicial  sentence 
against  this  law,  and  wide-spread  as  might 
be  the  ruin  of  individuals  and  the  sacrifice 
of  property  under  it,  they  are  not,  for  one 
moment,  to  be  compared  with  the  evils 
likely  to  attend  the  demoralizing  example  of 
a  judiciary  seeking,  however  covertly,  pop- 
ular favor  by  some  skillfully  disguised  com- 
promise of  its  highest  and  most  imperious 
duty — that  of  disdaining  every  pretext, 
however  plausible,  and  withstanding  every 
temptation,  however  strong,  to  betray,  in 
the  slightest  particular,  the  requirements  of 
the  State  and  f^ederal  constitutions.  Such 
a  spectacle  of  weakness  and  subserviency 
upon  the  bench,  if  it  did  not  shock,  would 
incurably  deprave  public  sentiment ;  destroy 
confidence  in  the  administration  of  the  laws ; 
spread  corruption  through  other  branches 
of  the  public  service,  and  fearfully  depress 
the  hopes  of  the  friends  of  constitutional 
freedom.  And  it  really  seems  to  me  it 
would  only  be  due  to  that  gracious,  order  of 
Providence,  which  overrules  evil  for  good, 
if  these  pernicious  effects  should,  indeed, 
stop  here,  and  not  descend  to  every  walk  of 
life  and  all  orders  of  men,  spreading  abroad 
the  contagion  of  dishonesty,  weakening  re- 
spect for  law,  corrupting  the  commerce  and 
debauching  the  morals  of  society.  In  view, 
therefore,  of  all  the  considerations  that  bear 
upon  this  case,  and  the  responsibilities  that 
grow  out  of  it,  I  am  constrained,  though 
with  diffidence,  to  follow  my  clear  and  un- 
doubting  convictions,  which  lead  me  to 
affirm  the  decree  below. 

The  other  judges  concurred  in  the  opinion 
of  Rives,  J. 

Decree  affirmed. 


295        ^Anderson  v.  The  Commonwealth. 

January  Term,  1868,  Richmond. 
I.  Taxation— AsAessment  Act— Embraces  Express  Com* 

panleA.— The  §  98  of  tbe  act  of  February  15th,  1866, 
for  the  assessment  of  taxes,  embraces  express 
companies  chartered  by  the  State  of  Virsrinia: 
and  the  present  stockholders  are  personally 
liable  for  taxes  due  to  the  Commonwealth  from 
the  company  incurred  while  they  were  stock- 
holders. 
a.  5ame— Same— Same— Personal  Liability  of  Stock- 
holders.—Though  the  charter  of  an  express  com- 
pany did  not  make  the  stockholders  personally 
liable  for  the  debts  of  the  company,  the  said  as- 
sessment act  passed  subsequent  to  the  charter, 
has  so  far  modified  the  charter  as  to  make  them 
personally  liable. 


3.  5ame -Same— Effect  on  Charter  of  Express 

pany.*— The  charter  reservlnjr  to  the  General 
Assembly  the  power  to  modify  or  repeal  the 
charter,  this  was  effectually  done  by  the  act  for 
the  assessment  of  taxes;  and  it  is  not  in  viola- 
tion of  $  16,  article  iv.  of  the  constitution. 

4.  Same— Same— Primary  LlablUty  of  Stockholders.— 
QUiBBB:  Whether  $  03  of  the  said  assessment  act. 
makes  the  stockholders  of  an  express  company 
liable  for  taxes  due  from  the  company  primarily, 
or  only  as  flrnarantors? 

In  January,  1867,  the  Auditor  of  Public 
Accounts  gave  a  notice  to  Charles  W.  Pur- 
cell  and  Joseph  R.  Anderson,  that  on  the 
12th  of  B*ebruary,  1867,  he  would  move  the 
Circuit  Court  of  the  city  of  Richmond  for 
a  judg-ment  against  them  for  five  hundred 
and  sixteen  dollars  and  seventy-two  cents; 
that  being  the  amount  of  one  per  cent,  of 
the  gross  receipts  of  the  National  Express 
and  Transportation  Company  for  doing- 
2%  business  in  this  State,  from  *the  Ist 
of  January,  1866,  to  the  1st  of  Septem- 
ber of  the  same  year;  and  the  amount  due 
to  the  Commonwealth  from  the  said  com- 
pany for  taxes  on  their  business ;  and  for 
which  they,  the  said  Purcell  and  Anderson, 
were  personally  liable  as  stockholders  in 
the  company. 

The  case  came  on  to  be  heard  on  the  29th 
of  November,  1867,  when  the  court  rendered 
a  judgment  in  favor  of  Purcell,  and  against 
Anderson,  for  the  amount  claimed,  with 
interest  and  costs;  and  he  thereupon  ob- 
tained a  writ  of  error  to  the  judgment  fram 
a  judge  of  this  court. 

The  bill  of  exceptions  taken  by  Anderson 
to  the  judgment  of  this  court,  stated  the 
facts.  The  only  proof  that  Anderson  was 
a  stockholder  of  the  company  at  the  time 
these  taxes  fell  due,  was  a  letter  of  his  in- 
troduced by  the  Commonwealth,  addressed 
to  the  Auditor  upon  receiving  the  notice, 
in  which  he  says:  ''I  deny  my  liability  to 
pay  the  debts  of  the  company.  Nor  can  I 
see  why  I,  who  have  paid  every  dollar  of 
the  requisitions  made  upon  me,  or  any  other 
one  or  two  stockholders,  should  be  singled 
out  for  persecution. "  A  question  was  made 
in  this  court  whether  there  was  proof  that 
the  taxes  had  not  been  paid  by  the  com- 
pany ;  but  this  court  was  of  opinion,  that 
this  sufficiently  appeared  from  the  evidence 
of  Poitiaux,  who  had  been  the  cashier  of  the 
company,  when  they  should  have  been  paid. 

N.  Howard  and  Macfarland,  for  the  ap- 
pellant. 

The  Attorney  General,  for  the  Common- 
wealth. 

JOYNES,  J.  The  first  ground  taken  in 
the  petition  is  that  the  93d  section  of  the 
assessment  act  of  1866,  on    which  this  case 

*The  principal  case  was  cited  in  Bank  v.  McVeigb. 
20  Gratt  478;  Va.,  etc.,  CJo.  v.  Crozer  Iron  Co., »  Va. 
182,  17  S.  E.  Rep.  800:  Railroad  Oa  ▼.  TransporUtioi 
CJo.,  25  W.  Va.  371. 

See  generally,  monoffraphic  noUon  "Stock  and 
Stockholders"  appended  to  Osborne  v.  Osborne.  U 
Qratt.  802. 
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dex>ends,  was  not  intended  by  the  Legisla- 
ture to  apply  to  express  companies  incor- 
porated by  this  State. 
I  do  not  think  this  position  can  be  main- 
tained. The  languag'e  is  general,  and 
297  withont  restriction.  It  purports  *to 
embrace  "every  express  company." 
The  14tb  section  of  the  act  imposing  taxes 
passed  at  the  same  session,  imposes  a  tax 
of  one  per  cent,  on  the  gross  earnings  of 
**every  express  company,"  to  be  ascer- 
tained and  paid  in  the  mode  prescribed  by 
the  93d  section  of  the  assessment  act ;  sec- 
tion 15  imposes  a  tax  on  the  dividends  of 
* 'savings  bank  and  insurance  companies 
incorporated  by  this  State;"  section  16 
imposes  a  tax  on  **  foreign  insurance 
companies;"  section  17  imposes  a  tax 
on  banks  *' incorporated  by  this  State." 
The  93d  section  of  the  assessment  act,  like 
the  14th  section  of  the  act  imposing  taxes, 
applies  to  *^*every  express  company;"  the 
94th  applies  to  savings  banks  and  insurance 
companies  *  incorporated  by  this  State;" 
and  the  95th  applies  to  insurance  cosnpanies 
**not  incorporated  by  this  State."  Thus  it 
apx>ear8  that  when  a  distinction  was  in- 
tended between  companies  incorporated  by 
this  State  and  other  companies  pf  like  kind, 
either  in  respect  to  the  mode  of  taxation, 
or  in  respect  to  the  mode  of  assessment  and 
collection,  the  distinction  was  made  in  ex- 
press terms. 

The  14th  section  of  the  act  imposing 
taxes  and  the  93d  section  of  the  assessment, 
act,  refer  to  each  other,  and  are  parts  of 
the  same  system.  Every  express  company 
is  taxed  by  the  former,  and  every  such 
company  so  taxed  is  required  by  the  latter 
to  make  reports  to  the  Auditor  of  its  gross 
earnings,  and  to  pay  the  tax,  at  the  time 
and  in  the  mode  prescribed.  Every  such 
company  is  made  liable  to  a  penalty  for 
failure  to  ret>ort  its  earnings  and  to  pay 
the  tax.  And  the  stockholders  of  every 
such  company  are  made  personally  liable 
for  the  tax  and  for  the  penalty.  We  have 
no  more  authority  for  supposing  that  the 
legislature  intended  to  exempt  any  express 
company  from  any  one  of  these  provisions, 
more  than  from  any  other  one.  All  were  to 
be  taxed,  and  the  taxes  of  all  were  to  be  col- 
lected in  the  same  way.  We  cannot 
296  interpolate  exceptions  ^founded  on  in- 
ference and  conjecture,  where  the  in- 
tention of  the  Lregislature  is  expressed  in 
clear  and  unambiguous  terms. 

If  the  National  Express  Company  was  not 
embraced  by  the  93d  section  of  the  assess- 
ment act,  I  do  not  see  how  it  could  be  held 
to  be  embraced  by  the  14th  section  of  the 
act  imposing  taxes.  If  it  was  not  embraced 
by  the  latter  section,  then,  if  taxed  at  all, 
it  must  have  been  taxed  on  its  capital  under 
section  58  of  the  assessment  act,  as  con- 
tended in  the  argument.  The  result  of  this 
would  be,  to  subject  an  infant  enterprise, 
established  under  authority  of  this  State, 
and  doing  little  business,  to  much  more 
onerous  taxation  than  was  imposed  on  others 
which  had  been  long  established.  It  would 
be  taxed  on  its  entire  capital  wherever  em- 


ployed, while  they  would  be  taxed  only  on 
their  earnings  from  business  done  in  this 
State.  If  this  company  was  embraced  by 
section  14  of  the  act  imposing  taxes,  and 
was  not  embraced  by  section  93  of  the  as- 
sessment act,  then  a  tax  was  imposed,  and 
no  means  were  provided  for  ascertaining  its 
amount  or  enforcing  its  payment. 

It  has  been  strongly  urged  upon  us,  that 
to  hold  that  the  National  Express  Company 
was  embraced  by  the  93d  section  of  the  as- 
sessment act,  would  impute  to  the  Legisla- 
ture a  singular  inconstancy  of  purpose, 
since  it  had  only  two  months  before  granted 
a  character  to  that  company,  in  which  no 
personal  liability  was  imposed  on  the  stock- 
holders, amending  a  former  charter,  by 
which  such  a  liability  was  imposed.  And 
it  was  contended  that  no  good  reason  can  be 
assigned  why  such  a  discrimination  should 
have  been  made  between  the  stockholder 
of  a  domestic  express  company  and  those  of 
other  domestic  corporations. 

It  is  enough  to  say,  in  reply  to  these  sug- 
gestions, that  such  was  the  pleasure  of  the 
Legislature.  Stet  pro  ratione  voluntas. 
At  most,  these  suggestions  could  only  weigh 
in  turning  the  scale,    if   the   intention  was 

doubtful. 
299  *But  I  do  not  see  the  force  of  either 
stiggestion.  The  act  incorporating 
the  National  Express  Company  was  passed 
on  the  12th  December,  just  one  week  after 
the  commencement  of  the  session,  and  no 
doubt  long  before  the  assessment  bill  had 
been  considered,  or  even  prepared.  The 
policy  of  holding  the  stockholders  of  such 
companies  personally  liable  for  the  taxes 
imposed  on  them,  had,  as  we  were  told  in 
the  argument,  prevailed  under  an  act  passed 
by  the  Legislature  which  sat  in  Richmond 
in  1863,  and  which  continued  unrepealed  to 
the  end  of  the  war;  and  the  Legislature  re- 
served the  right  to  alter  the  charter  at 
pleasure.  When  it  came  to  pass  the  assess- 
ment act,  it  applied  to  this  express  com- 
pany, and  to  all  others,  the  policy  that  had 
previously  prevailed.  There  was  one  obvi- 
ous reason  for  providing  a  special  security 
for  the  taxes  of  such  companies.  They  do 
their  business  by  means  of  railroads  and 
steamboats  belonging  to  others,  having 
very  little  visible  property  of  their  own. 
The  expediency  of  such  a  provision  seems 
to  be  illustrated  by  the  present  case. 

It  was  further  contended  that  the  imposi- 
tion of  such  a  personal  liability  on  the 
stockholders,  when  the  legal  effect  of  the 
charter  was  to  exempt  them  from  any  per- 
sonal liability  fof  debts  of  the  company, 
was  a  violation  of  the  contract  between  the 
stockholders  and  the  State. 

By  the  last  clause  of  the  charter,  it  was 
made  subject  to  modification  or  repeal,  at 
the  pleasure  of  the  General  Assembly.  Sess. 
Acts  1865-6,  p.  381.  The  stockholders,  by 
accepting  the  charter,  assented  to  that 
reservation  as  a  constituent  part  of  their 
contract.  Crease  v.  Babcock,  23  Pick.  R. 
334;  Durfee  V.  Old  Colony  and  Eall  River 
R.  R.  Co.,  5  Allen's  R.  230.  And  it  has 
been   expressly   held,    that  the  Legislature 
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may,  by  virtue  of  such  a  reservation,  pro- 
vide by  a  subsequent  statute,  that  stock- 
holders shall  be  personally  liable  for 
JOO  all  debts  of  the  corporation  'incurred 
after  its  passage.  Stanley  v.  Stanley, 
26  Maine  R,  191;  Sherman  v.  Smith,  1 
Black's  U.  S.  R.  587.  Stockholders  who 
become  such,  or  continue  to  be  such,  after 
such  a  liability  has  been  imposed,  must  be 
understood  as  ag'reeing'  to  incur  it.  In  this 
case,  the  act  imposing  the  personal  liability 
was  passed  on  the  15th  day  of  February, 
1866,  and  the  first  payment  of  taxes  for 
which  the  plaintiff  in  error  was  held  liable, 
became  due  on  the  15th  day  of  March,  1866. 
In  the  case  in  26  Maine,  the  objection  was 
taken,  as  it  was  in  this  case,  that  the  re- 
served power  of  amendment  must  be  exer- 
cised by  a  special  act  for  that  purpose,  and 
that  the  liability  of  the  stockholders  could 
not  be  altered  by  a  general  law ;  but  it  did 
not  prevail.  In  the  case  in  1  Black,  the 
personal  liability  was  imposed  by  the  con- 
stitution of  the  State,  and  by  a  general  law 
applicable  to  all  banks. 

I  do  not  think  that  the  provision  in  ques- 
tion is  obnoxious  to  the  objection,  that  it 
virtually  amends  the  act  incorporating  the 
National  Bxpress  Company,  and  violates 
the  provision  on  the  subject  of  amendments 
contained  in  section  16,  article  IV,  of  the 
constitution.  That  section  is  as  follows: 
**No  law  shall  embrace  more  than  one  ob- 
ject, which  shall  be  expressed  in  its  title ; 
nor  shall  any  law  be  revived  or  amended 
by  reference  to  its  title ;  but  the  act  revived 
or  the  section  amended  shall  be  re-enacted 
and  published  at  length.  * '  In  this  case,  no 
section  or  provision  of  the  act  of  incorpo- 
ration was  amended.  A  new  provision  was 
made,  imposing  a  liability,  as  to  which  that 
act  was  silent.  The  new  provision  operated 
to  overrule  the  legal  effect  of  the  former 
law,  but  it  changed  none  of  its  terms ;  it 
did  not  '^amend*'  it  in  the  sense  of  this 
provision  of  the  constitution.  A  subsequent 
statute  may  be  inconsistent  with  part  of  a 
former  statute,  and  so  operate  as  a  repeal 
of  that  part  by  implication ;  or  it  may  not 
be  wholly  inconsistent  with  any  part 
301  of  the  former  law,  so  as  *to  repeal  it, 
but  it  may  operate  to  modify  the  con- 
struction and  effect  of  the  former  law.  In 
all  such  cases,  the  subsequent  law  has  the 
effect  of  an  amendment  of  the  former  law, 
but  such  cases  are  not  affected  by  this  pro- 
vision of  the  constitution. 

It  was  contended,  that  the  personal  lia- 
bility attached  to  such  only  as  were  stock- 
holders at  the  time  the  liability  of  the 
company  was  incurred;  and  that  there  is 
no  evidence  to  show  that  the  plaintiff  in 
error  was  a  stockholder  when  the  taxes  for 
which  he  was  held  liable  were  incurred,  or 
when  they  became  payable.  And  it  was 
insisted,  that  for  this  defect  of  proof,  there 
should  have  been  a  final  judgment  for  the 
defendant,  on  the  authority  of  Webb  v. 
McNeil,  3  Munf.  184;  Brown  v.  Ferguson, 
4  Lreigh  37;  and  Watson  v.  Robertson,  lb. 
236. 

The  ninety-third   section  does  not  define 


what  stockholders  are  to  be  held  liable.  On 
the  one  hand  it  may  be  said,  that  the  effect 
of  the  law  is  to  treat  the  members  of  the 
company,  pro  hac  vice,  as  partners,  so  that 
only  those  should  be  held  liable  who  were 
stockholders  when  the  taxes  were  incurred 
or  became  payable.  On  the  other  hand,  it 
may  be  said,  that  such  a  construction  would 
lead  to  great  inconvenience  and  injustice, 
by  holding  a  stockholder  responsible  after 
he  has  parted  with  his  stock,  and  conse- 
quently with  all  power  to  have  the  debts  paid 
or  to  protect  himself  by  his  influence  in  the 
management  of  the  company;  that  pur- 
chasers of  stock  should  be  held  to  take  it 
cum  onere,  and  that  the  language  of  the 
statute  is  satisfied  by  holding  those  liable 
who  are  stockholders  when  the  proceedings 
are  commenced.  Such  provisions  have 
given  rise  to  much  conflict  of  opinion  in 
other  States.  Angell  &  Ames  on  Corp.  sec. 
616,  and  cases  cited.  It  is  not  necessary, 
however,  to  decide  in  this  case  what  par- 
ticular class  of  stockholders  are  liable  under 
the  act  in  question.  The  letter  of  the 
302  plaintiff  in  error  admitted  *that  he 
was  a  stockholder,  and  alleged  that 
he  had  paid  all  the  requisitions  that  had 
been  made  upon  him,  so  that  be  had  proba- 
bly been  such  for  a  considerable  period. 
When  he  became  a  stockholder,  and  when 
he  ceased  to  be  such,  were  matters  which 
lay  peculiarly  within  his  own  knowledge 
as  to  which  the  means  of  proof  were  open 
to  him,  while  they  were  not  equally  open  to 
the  Commonwealth.  If  the  plaintiff  in- 
tended to  dispute  his  liability  for  any  part 
of  the  taxes,  on  the  ground  that  he  was 
not  a  stockholder  at  the  time  they  were  in- 
curred or  became  payable,  he  ought  to  have 
proved  that  fact.  Having  failed  to  do  sOy 
we  are  authorized  to  hold  that  he  was  a 
stockholder  throughout  the  whole  period  for 
which  the  taxes  were  due. 

It  was  also  contended  that  the  proof  of 
the  Commonwealth  was  defective,  becaase 
it  did  not  show  that  the  taxes  demanded  of 
the  plaintiff  in  error  had  not  been  paid  by 
the  Company.  Authorities  were  cited  to 
show,  that  where  a  duty  is  enjoined  under 
a  penalty,  it  will  be  presumed,  in  the  ab- 
sence of  all  evidence,  that  it  has  been  per- 
formed, and  that  a  party  who  claims  a  right 
founded  upon  an  omission  to  perform  snob 
duty,  must  overcome  this  legal  presumption 
by  proving  that  the  duty  has  not  been  per- 
formed, although  this  involves  the  proof  of 
a  negative.  The  doctrine  and  authorities 
on  this  subject  may  be  found  in  1  Starkie 
Evid.  588-590,  ed.  of  1860. 

This  objection  proceeds  upon  an  assump- 
tion that  the  ninety-third  does  not  make 
the  stockholders  liable  primarily  and  equally 
with  the  Company  for  the  payment  of  the 
taxes  due  from  the  Company.  If  it  does 
make  them  so  liable,  it  puts  them  on  the 
footing  of  debtors,  not  of  mere  guarantors, 
and  it  was  only  necessary  for  the  Comffl<a- 
wealth,  in  this  proceeding,  to  prove  the 
amount  of  tax  with  which  the  Company 
was  chargeable.  For  that  proof,  without 
more,  established  a  liability  on  the  plain- 
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303  tiff  in  *error  as  a  stockholder  for 
the  payment  of  that  amount,  and  it 
was  incnmbent  on  him  to  discharge  himself 
from  that  liability  by  proof.  1  Starkie 
Bvid.  589. 

The  ninety-third  section  does  not,  in 
terms,  declare  whether  the  stockholders  are 
to  be  liable  primarily  and  equally  with  the 
Company,  or  whether  their  liability  is  to 
be  merely  secondary.  I  am  inclined  to 
think  that  it  was  the  intention  of  the  I^eg- 
islature  to  make  them  liable  primarily  and 
equally  with  the  Company,  and  my  brethren 
entertain  no  doubt  upon  this  point.  Harger 
Y.  McCullough,  2  Denio  R.  119.  It  is  not 
important,  however,  to  decide  this  question. 
For  we  are  all  of  opinion  that  it  may  fairly 
be  inferred  from  the  evidence  of  the  witness 
Poitiaux,  that  the  taxes  had  not  been  paid 
by  the  Company.  There  was,  therefore, 
no  such  defect  of  proof  as  the  argument  I 
have  been  considering  assumes. 

I  think  that  the  judgment  is  right,  and 
ought  to  be  affirmed. 

The  other  judges  concurred  in  the  opinion 
of  Joynes,  J. 

Judgment  af&rmed. 


304      'Midlothian  Coal  Mining  Co.  v.  Finney 

&al8. 

January  Term,  1868,  Richmond, 

I.  Contracts— Latent  AmMgiiltlca— Parol  Evidence.*— 

By  deed  of  April  1, 1861,  A  leased  certain  coal  prop- 
erty to  B  until  December  81, 1864;  and  by  deed  of 
November  11,  1861,  endorsed  on  the  first,  and 
declared  to  be  a  part  of  it,  he  leased  other  adjoin- 

.  Inr  coal  property  to  B  for  the  same  time.  By 
contract  of  September  4,  1864,  A  and  B  afirree  to 
renew  the  lease  of  April  1, 1861.  for  five  years  from 
the  1st  of  January,  1866.  A  question  arisinflr 
whether  the  lease  of  the  property  mentioned  in 
the  deed  of  November  11, 1861,  is  renewed  as  beinr 
partof  the  lease  of  April  1, 1861.  Held:  This  is  a 
latent  ambiguity,  and  parol  evidence  is  admissible 
to  prove  what  was  the  intention  of  the  parties. 

a.  Appellate  Practice— Case  at  Bar.— The  court  below 
havinff  decided  the  case  on  the  construction  of  the 
deeds,  and  there  having  been  little  enquiry  before 
the  commissioner  as  to  the  intention  of  the  par- 
ties, upon  the  reversing  of  the  decree,  the  cause 
will  be  referred  to  a  commissioner,  with  liberty  to 
both  parties  to  introduce  testimony. 

•Afltbiffiiltles— Parol  Evidence.— As  to  when  extrin- 
sic evidence,  and  what  extrinsic  evidence,  is  admis- 
sible to  aid  in  the  interpretation  of  valid  written 
Instruments,  the  Virginia  decisions  seem  to  be 
somewhat  at  sea;  and  while  the  cases  are  full  of 
dicta,  and  general  statements,  the  principles  have 
never  been  fully  worked  out.  Some  cases  lay  down 
the  proposition  that  the  only  exception  to  the  rule 
excluding  parol  evidence  as  to  the  intention  of  the 
writer  is  in  cases  of  latent  amblfifuitles,  t.  «.,  where, 
for  anythinsr  appearing  on  the  face  of  the  writing 
the  intention  is  certain,  but  there  is  some  collateral 
matter  <2«  Aor«  the  writinfir  that  causes  ambisuity; 
and  that  under  such  circumstances,  extrinsic  evi- 
dence is  admissible  to  show  the  existence  of  the 


In  May,  1866,  a  decree  was  made  in  three 
causes  depending-  in  the  Circuit  Court  of 
Henrico  county,  one  in  the  nsune  of  Finney 
and  others  against  Heth's  administrator 
and  others,  one  in  the  name  of  Gwathmey's 
executor  against  the  same  defendants,  and 
one  in  the  name  of  Barksdale  and  others 
against  the  same  defendants,  by  which  a 
commissioner  of  the  court  was  directed  to 
enquire  and  report  to  the  court  the  amount 
due  in  the  present  currency  from  the  Mid- 
lothian Coal  Mining  Company  and  others, 

under  leases  by  the  receivers  of  the 
306      court  in  said  *causes,   to  said   lessees 

of  the  coal  land  and  other  property  of 
the  Chesterfield  Coal  and  Iron  Mining  Com- 
pany embraced  in  said  leases.  In  pursu- 
ance of  this  decree.  Commissioner  Kvans, 
in  October,  1866,  made  a  report,  in  which 
he  charged  the  Midlothian  Coal  Mining' 
Company,  amoncr  other  items,  with  $2,2^ 
of  principal  and  $270  of  interest,  as  rent  of 
what  is  called  the  Swann  pit,  from  the  20th 
of  November,  1861,  to  the  20th  November, 
1866,  at  $450  per  annum.  He  returned  with 
his  report  the  leases  under  which  the  rents 
were  held  by  him  to  be  due ;  and  also  the 
deposition  of  J.  ly.  Morrisett,  the  receiver 
who  had  made  the  leases  to  the  Midlothian 
Company,  under  which  the  question  in  tl^is 
cause  arises.  On  the  26th  of  October,  1866, 
the  court  made  a  decree  confirming  the  re- 
port, and  directing  the  Midlothian  Coal 
Mining  Company  to  pay  into  the  National 
Exchange  Bank  the  several  sums  reported 
to  be  due  from  the  Company. 

latent  ambifiruity  and  to  remove  it  and  disclose  the 
author's  meanlnsr.  This  proposition  is  approved  in 
Hawkins  v.  Garland,  76  Va.  140;  Burke  v.  Lee.  76  Va. 
886;  Sender  v.  Sender,  81  Va.  687;  Hubble  v.  Cole.  85 
Va.  87,  7  S.  E.  Rep.  242;  Gatewood  v.  Burrus,  8  Gall 
108. 

But  in  Roy  V.  Rowzie,  25  Gratt  SOO  (approved  in 
Wilson  V.  Perry,  20  W.  Va.  160,  1  S.  E.  Rep.  828),  the 
rule  was  laid  down  that  where  the  person  or  object 
or  subject  referred  to  in  a  bequest  is  uncertain,  or 
does  not  answer  precisely  the  description  ffiven  it 
in  the  will,  or  where  there  are  two  more  objects  or 
subjects  which  answer  equally  well  the  description, 
resort  must  be  had  to  parol  evidence  and  the  sur- 
roundiuflT  circumstances  to  show  what  the  testator 
intended  by  the  expressions  which  he  used;  and 
if  such  intention  is  so  ascertained  with  sufficient 
certainty  the  bequest  is  valid. 

The  kinds  of  extrinsic  evidence  that  can  be  offered 
in  aid  of  the  interpretation  of  a  written  instrument 
may  be  divided  into  two  great  classes:  first,  the 
surroundinsr  facts  and  circumstances;  second,  the 
author's  declarations  of  intention. 

In  a  learned  and  masterly  paper  on  "Extrinsic 
Evidence  in  Respect  to  Written  Instruments"  read 
before  the  Virerinia  State  Bar  Association,  Aufirust2, 
1808,  by  Prof.  C.  A.  Graves,  of  the  University  of 
Virsrinia,  it  was  said,  at  p.  12:  "Evidence  of  the  sur- 
rounding facts  and  circumstances  is  cUways  admis- 
sible in  aid  of  the  interpretation  of  the  will— i.  «.. 
as  explanatory  of  the  meaning  of  the  words  as  used 
by  the  testator."  AmouGT  the  authorities  to  sus- 
tain this  proposition,  he  cites  Smith  v.  Bell,  6  Peters 
74  (opinion  by  CThibf  Justicb  Mabshall);  Col  ton 
V.  Col  ton,  127  n.  S.  300:  Hatcher  v.  Hatcher,  80  Va. 
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On  the  2d  of  November,  1866,  the  Midlo- 
thian Coal  Mining  Company,  with  the  con- 
sent of  the  4>arties  in  these  causes,  filed 
their  petitions  in  the  causes,  and  also  ex- 
ceptions to  the  report  of  Commissioner 
Evans.  The  first  exception  is — Because 
they  are  charg-ed  with  rent  at  the  rate  of 
$450  per  annum  for  five  years  for  the  Swann 
pit,  whereas,  as  they  insisted,  the  lease  of 
that  pit  was  only  from  the  20th  of  Novem- 
ber, 1861,  until  the  end  of  the  year  1864. 

It  appears  that,  by  a  deed  of  lease  bear- 
ing date  the  1st  day  of  April,  1861,  James 
Morrisett,  as  receiver  of  the  court,  leased 
to  the  Midlothian  Coal  Mining  Company 
certain  coal  lands  of  the  Chesterfield  Coal 
and  Iron  Mining  Company,  described  in 
the  lease;  and  the  lease  was  to  continue 
until  the  31st  of  December,  1864.  This 
lease  did  not  embrace  the  Swann  pit,  which 
was  the  property  of  the  same  Company. 
At  this  time  the  Midlothian  Company  held 
other  parts  of  said  lands  under  a  pre- 
306  vious  lease  *executed  by  Farrar,  a 
previous  receiver  in  these  causes, 
which  would  terminate  at  the  same  time. 
On  the  20th  of  November,  1861,  Morrisett 
made  another  lease  to  the  Midlothian  Com- 
pany, which  was  endorsed  on  or  added  to 
tl)at  of  the  1st  of  April,  in  which  it  is  said 
that,  in  addition  to  the  privileges  granted 
to  the  said  lessees  by  the  foregoing  lease 
bearing  date  the  1st  of  April,  A.  D.  1861, 


1(»:  Miller  v.  Potterfleld,  88  Va.  876, 11  S.  E.  Rep.  486. 
See  also,  Shelton  v.  Shelton,  1  Wash.  66;  Hooe  ▼. 
Hooe,  IS  Qratt.  847;  Williamson  v.  Ck)alter,  14  Qratt. 
806. 

He  then  proceeds  to  lay  down  the  proposition  that 
the  Judicial  expositor  has  the  r\ght  to  invoke  the 
aid  of  the  writer's  declaration  of  intention  only  in 
the  case  of  "'eouivocation;'*  i.  «.,  where  the  words  In 
the  writinfir  describe  well  but  eowUly  well  two  or  more 
persons ,  or  two  or  more  tHnoe^  and  such  declarations 
are  offered  to  show  which  person  or  which  thing  was 
meant  by  the  writer,  i.  «..  by  the  words  in  the  writ- 
infir as  used  by  him.  Patch  v.  White,  117  U.  S.  211, 817; 
Sender  v.  Senfirer,  81  Va.  687, 6B6:  Wootton  v.  Redd,  18 
Gratt.  196,  206. 

At  pafife  29,  he  says:  "The  maxim  (Bacon's  maxim, 
ambiauitas  verborum  latens  verifications  supplstur;  nam 
Quod  ex  facto  oritur  ambicfuum,  varificatione  facti  tollir 
tur)  itself  implies  that  only  latent  ambifirulties  are 
holpen  by  averment;  and  the  commentary  confirms 
this  by  expressly  declarinfir  that  patent  ambig-uities 
are  never  thus  holpen.  And  the  cases  are  to  this 
day  full  of  dicta  to  the  effect  that  patent  ambifirui- 
ties  are  beyond  the  aid  of  extrinsic  evidence ;  and 
even  some  of  the  decisions  profess  to  proceed  on 
this  principle.  But  it  must  be  manifest  on  a 
moment's  reflection  that  the  fact  that  a  difil- 
culty  is  apparent  on  the  face  of  a  writing  is  not 
of  itself  sufficient  to  bar  the  door  acrainst  extrin- 
sic evidence  explanatory  of  the  writer's  mean- 
insr;  and  that  the  same  doctrines  should  apply 
to  all  ambiguities,  whether  patent  or  latent,  admit- 
ting evidence  of  the  facts  and  circumstances  in 
all  cases,  and  of  declarations  of  intention  in  the 
one  case  of  equivocation.  And  that  this  is  the  law  as 
to  'facts  and  circumstances'  to  explain  a  patent 
ambiguity  is  established  by  the  authorities:  (see 
Wigram  Ext.  Evid.  PI.  80.  203;  1  Jarm.  Will,  p.  746; 


the  said  lessees  shall  have  the  like  privi- 
leges of  working  the  pit  known  as  Swann's 
pit,  and  of  raising  coal  from  the  same,  sub- 
ject to  the  same  conditions  and  restrictioni 
as  are  prescribed  in  the  foregoing  lease  io 
respect  of  the  workings  therein  contem- 
plated, and  subject  also  to  these  conditions; 
and  then  sets  out  certain  provisions  as  to 
what  the  Company  should  not  or  should  do; 
and  containing  a  covenant  by  the  lessee 
that  the  annual  rent  of  said  Swann's  pit 
shall  not  be  less  than  four  hundred  and 
fifty  dollars.  The  last  provision  in  this 
deed  is:  3.  This  agreement  being  in  addi- 
tion  and  supplement  to  the  foregoing  lease, 
shall  be  taken  and  considered  as  a  part 
thereof ;  and  it  shall  be  in  the  power  of  the 
said  receiver,  or  of  his  successor  in  office, 
to  terminate  the  foregoing  lease,  and  also 
this  agreement  as  a  part  thereof,  upon  giv- 
ing three  months'  notice  to  the  said  lessees. 
By  another  deed  bearing  date  the  1st  of 
September,  1864,  Morrisett  and  the  Midlo- 
thian Company  agree  to  renew  and  extend 
the  lease  granted  by  Farrar,  and  also  the 
lease  of  Morrisett  of  the  Ist  of  April,  1861, 
for  five  years  from  the  31st  of  December, 
1864.  This  deed  commences  by  reciting  the 
existence  of  the  lease  by  Farrar  by  its  date, 
and  'the  one  from  Morrisett  as  dated  the  1st 
of  April,  1861,  and  then  says,  that  the  said 
parties,  Morrisett  and  the  Company,  have 
agreed  and  do  agree  to  renew  and  continue 

Browne  on  Parol  Evid.,  %%  49,  116:  Oolpoys  v.  Ccd- 
poys,  Jacob  451;  Qolbet  v.  Beachy,  8  Sim.  M;)  aod 
there  are  not  wantinsr  decisions  directly  in  paint 
that  in  the  case  of  a  true  equivocation  apparent  oo 
the  face  of  a  will  declarations  of  intention  are  also 
admissible:  and  the  fact  that  the  equivocaUon  is 
patentis  immaterial.  Thus  in  Doe  d.  Gord  v.  Needs. 
2  M.  &  W.  129,  the  will  showed  on  its  face  that  there 
were  two  Qeorg-e  Gords,  vis. :  Geore«.  the  son  of 
George  Gord,  and  Georg-e.  the  son  of  John  Gord. 
Then  followed  a  devise  to  "Georgre  Gord  the  sob  of 
Gord**— thus  making  a  patent  ambicrnity.  and  yet  it 
was  held  that  declarations  of  the  testator  were  ad- 
missible; and  PABKe,  B.,  speakinsr  for  the  court 
repudiated  the  idea  that  the  fact  that  the  ambiguitj 
was  patent  could  affect  the  rule  which  permlt.<$ 
extrinsic  expressions  of  intention  when  the  words 
of  the  will  describe  well,  but  equally  well,  two  or 
more  persons  or  thinsrs.  And  so  the  same  effect  is 
the  case  of  Doe  v.  Morgan,  1  Or.  &  M.  2S^  And  see 
Hill  V.  Felton,  47  Ga.  455  (15  Am.  Rep.  643). 

"It  seems,  then,  notwlthstandinflr  Bacon's  maxliii. 
that  there  is  at  the  present  day  no  real  difference 
in  the  rule  of  law  governing  patent  and  latent  am- 
biguities, and  the  most  careful  text-writers  avoid 
the  use  of  the  terms  altogether.  In  the  language 
of  Professor  Thayer,  from  whom  I  have  above 
quoted  (6  Harv.  Law  Review  494).  'Ambiguities  or 
any  o(her  difficulties,  patent  or  latent,  are  all  alike 
as  regards  the  right  and  duty  to  compare  the  doco- 
ments  with  extrinsic  facts,  and  as  regards  the  pos- 
sibility that  they  may  vanish  when  this  is  done.  As 
to  the  resort  to  direct  statements  of  intention  in  the 
one  case  of  equivocation,  viz.:  where  there  are 
more  than  one  whom  the  name  or  descriptloa 
equally  fits,  the  right  to  resort  to  these  declaratioas 
in  such  cases  in  no  way  depends  on  the  difference 
between  what  is  patent  and  latent.*  ** 
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the  said  leases  for  the  term  of  five  years 
from  the  said  31st  of  December,  1864,  to  the 
31st  of  December,  1869,  upon  the  same 
307  terms  and  conditions  as  *are  set  forth 
in  the  two  existing  leases,  in  all  re- 
spects, except  so  far  as  the  same  are  varied 
by  what  follows  in  this  deed.  The  deed 
then  proceeds  to  provide  what  rent  shall  be 
paid  per  bushel  upon  the  coal  raised. 

Morrisett,  in  his  deposition,  which  was 
taken  by  the  commissioner  and  returned 
with  his  report,  says:  That  the  Midlothian 
Coal  Mining  Company  had  paid  no  rent 
for  the  Swann  pit  under  the  lease  of  April 
1st,  1861.  They  expended  something  con- 
siderable in  cleaning  out  and  drifting  the 
pit,  though  they  raised  no  coal  from  it. 
As  he  understood  the  purpose  of  the  Midlo- 
thian Company,  it  was  to  keep  other  per- 
sons from  renting  and  working  the  Swann 
pit.  It  is  just  and  fair,  however,  to  say, 
that  the  Midlothian  Company  tried  their 
best  to  raise  coal  from  the  Swann  pit,  and 
failed,  because  the  coal  was  not  there  to 
raise. 

The  petition  of  the  Midlothian  Coal  Min- 
ing Company,  after  referring  to  the   Com- 
missioner's report  and  the  leases  hereinbe- 
fore mentioned,  says  that  the  report  shows 
that  there  was  no  evidence  whatever  before 
the  Commissioner  of  any    holding  over   of 
the  Swann  pit  by  the  Midlothian  Compan3', 
after  the  31st  of  December,   when  the  lease 
of  the  property  expired  by  its  terms ;  and 
they  aver  and  are   prepared   to  prove,    that 
no   such   evidence  was  in  fact  before  him, 
and  that  none  such  could  have  been  before 
him,  because  none  such  existed.     They  in- 
sist that  the  lease  of  April  1st  and  Novem- 
ber 20th,  1861,  were  distinct  leases,  and  the 
renewal  of  the  first  did  not  renew  the  last. 
That  if  the  terms  of  the  lease  are  ambigu- 
ous, so  as  to  admit  parol  evidence  to  show 
what   was   the  intention   of  the   parties  in 
taking  the  renewed  lease  of  the  1st  of  Sep- 
tember,    1864,    the  evidence   of    Morrisett 
should  have  led  the  Commissioner  to  an  in- 
ference opposite  to  that  he  has  drawn.     And 
they  aver  that   they  never   intended  to  re- 
new the  lease  of  the  Swann  pit,   and 
306      never   imagined   they   had  done  *so. 
That    in   fact,   long   before   the  first 
lease  had  expired,  they  withdrew  their  ma- 
chinery,   abandoned   the   possession  of  the 
pit,  and  never  afterwards   interfered   with 
it  in    any   manner  whatever;   and   though 
they  remained   lessees   until   the  first  lease 
expired,    and  liable,    as  such,  for  the  rent, 
yet  after  the  expiration  of  that  lease,    they 
never  asserted  or  claimed  any  title  or  inter- 
est whatever  in  the  Swann  pit,  never  exer- 
cised any  control  over  it,  or  had  any  sort  of 
possession  of  it ;  nor  were  they  aware,  until 
Commissioner  Evans*  report  was  made,  that 
any  person  regarded  them  as  tenants  of  that 
pit,  or  responsible  for   rent  in  any  way  or 
to  any  extent.     And   all   these    allegations 
they  are  prepared  to  establish  by  proofs,  if 
an    opportunity   is  afforded  them  to  do  so. 
This  petition  was   sworn   to  by   the  Presi- 
dent of  the  Company. 

On  the  6th  of  November,  1866,  the  court. 


by  consent  of  the  parties,  made  a  decree, 
that  the  operation  oj^  the  decree  confirming 
the  report  of  Commissioner  Evans,  be  sus- 
pended so  far  as  it  relates  to  the  sum  of 
$2,250,  principal  money,  and  S270  interest, 
reported  as  the  rent  due  from  the  Midlo- 
thian Company  for  the  Swann  pit;  but  the 
cause  coming  on  again  to  be  heard  on  the 
30th  of  April,  1867,  the  court  was  of  opinion 
that,  according  to  the  true  intent  of  the 
contracting  parties,  the  lease  of  the  Swann 
pit  was  incorporated  with  and  made  part  of 
the  original  lease  of  the  1st  of  April,  1861 ; 
and  that  the  whole  lease  was  renewed,  in- 
cluding the  Swann  pit  as  a  part  of  the  de- 
mised premises,  by  the  lease  of  the  1st  of 
September,  1864.  The  decree  of  the  6th  of 
November,  1866,  was  therefore  set  aside, 
and  the  Commissioner's  report  was  again 
confirmed.  And  the  Midlothian  Coal  Min- 
ing: Company  obtained  an  appeal  to  this 
court. 

N.  P.  Howard,  for  the  appellants. 

A.  Johnston,  for  the  appellees. 

309  *JOYNES,  J.  Upon  the  face  of  the 
contract  of  September  1, 1864,  there  is 
no  ambiguity.  It  recites  that  there  are  in 
existence  two  leases,  which  will  expire  on 
the  31st  day  of  December,  1864 — one  dated 
November  11,  1854,  the  other  dated  April  1, 
1861 — and  provides  for  a  renewal  of  these 
leases  for  a  term  of  five  years,  upon  certain 
specified  terms.  But  when  we  come  to 
apply  this  contract  to  the  subject  matter,  it 
appears  that  on  the  20th  November,  1861,  a 
paper  was  executed  containing  a  lease  of 
the  Swann  pit  until  the  31st  day  of  Decem- 
ber, 1864,  which  paper  refers  to  the  lease  of 
April,  1861,  and  describes  itself  as  '*an  ad- 
dition and  supplement"  to  the  lease  of 
April  1,  1861;  and  declares  that  it  '^shall 
be  taken  and  considered  as  a  part  thereof. ' ' 
A  question  then  arises,  whether  the  parties 
intended,  by  the  contract  of  September  1, 
1864,  to  renew  the  lease  of  April  1,  1861,  as 
it  originally  stood,  so  as  to  exclude  the 
Swann  pit,  or  to  renew  that  lease  along 
with  the  * 'addition  and  supplement"  of 
November  20,  1861,  **as  a  part  thereof,"  so 
as  to  embrace  the  Swann  pit.  This  pre- 
sented a  case  of  latent  ambiguity,  for  the 
removal  of  which  it  was  competent  to  show 
by  parol  evidence,  what  was  the  actual  in- 
tention of  the  parties.  The  lease  of  No- 
vember 20,  1861,  was  called  part  of  that  of 
April,  1861,  so  as  to  subject  it,  without  the 
necessity  of  repetition,  to  the  same  condi- 
tions; but  it  was  still  actually  distinct  from 
it,  inasmuch  as  it  related  to  different  prop- 
erty, was  made  at  a  different  time,  reserved 
a  distinct  rent,  and  was,  in  some  respects, 
subject  to  different  conditions. 

The  only  parol  evidence  in  this  case  was 
the  deposition  of  Morrisett,  the  lessor. 
He  testified  that  the  appellants  expended  a 
considerable  sum  in  cleaning  out  and  drift- 
ing the  Swann  pit,  though  they  raised  no 
coal  from  it ;  that  they  tried  their  best  to 
raise  coal  from  that  pit,  but  failed,  ** be- 
cause   the   coal    was    not   there  to  raise." 


V  R,  17  Gratt— 40 
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310  He  further  said  *that  he    understood 
that  the  purpose  of  the  appellants  was 

to   keep   other  persons   from   renting   and 
working  the  Swann  pit. 

Though  not  so  stated  in  terms,  this  wit- 
ness seems  to  have  had  reference  to  what 
was  done  by  the  appellants  during  the  orig- 
inal term,  and  to  the  motives  which  induced 
them  to  obtain  the  original  lease  of  the 
Swann  pit.  It  cannot  be  supposed  that 
they  would  allow  the  whole  term  of  the 
original  lease  to  expire  without  ascertain- 
ing whether  or  not  coal  could  be  found  in 
that  pit;  and  after  ascertaining  that  no 
coal  was  there,  they  would  have  had  no  mo- 
tive to  keep  other  persons  from  renting  and 
working  it. 

This  evidence,  given  by  the  lessor  him- 
self, affords  strong  ground  to  believe  that 
the  parties  did  not  intend  to  embrace  the 
Swann  pit  in  the  contract  of  September  1, 
1864.  The  appellants  had  no  motive  to 
renew  the  lease  of  that  pit;  the  former 
lease  had  been  a  dead  loss  to  them  of  the 
rent  and  of  the  money  expended  in  clean- 
ing out  and  drifting  the  pit.  A  renewal  of 
the  lease  must  have  entailed  a  like  loss ; 
and  these  facts  were  well  known  to  the 
lessor. 

The  appellants  excepted  to  the  report  of 
the  Commissioner  charging  them  with  rent 
of  the  Swann  pit  under  the  contract  of 
renewal,  and  supported  the  exception  by  an 
affidavit.  This  affidavit  stated,  among 
other  things  set  forth  by  the  appellants  in 
a  petition,  that  the  appellants  *  ^never  in- 
tended to  renew  the  lease  of  that  pit,  and 
never  imagined  that  they  had  done  so;  that 
in  fact,  long  before  the  first  lease  expired, 
they  withdrew  their  machinery,  abandoned 
the  possession  of  the  pit,  and  never  after- 
wards interfered  with  it  in  any  manner 
whatever;  and  though  they  remained 
lessees  until  the  first  lease  expired,  and 
liable,  as  such,  for  the  rent,  yet  after  the 
expiration  of  that  lease,  they  never  asserted 
or  claimed  any  title  or  interest  in  the 
Swann  pit ;  never  exercised   any  con- 

311  trol  over  it,  or  had  any  *sort  of  pos- 
session   of     it;    neither     were    they 

aware,  until  the  report  of  Commissioner 
E^vans  was  made,  that  any  person  regarded 
them  as  tenants  of  the  Swann  pit,  or  re- 
sponsible for  rent  in  any  way  or  to  any 
extent.  And  all  these  allegations  they  are 
prepared  to  sustain  by  proofs,  if  the  oppor- 
tunity be  afforded  them  to  do  .'so.'*  The 
appellants,  in  their  petition,  asked  that  the 
report  of  the  Commissioner  might  be  cor- 
rected by  excluding  the  rent  charged  for  the 
Swann  pit,  and  that,  if  necessary,  the  re- 
port might  be  recommitted  for  that  purpose, 
with  leave  to  the  petitioners  to  adduce 
proof  of  the  allegations  made  in  their  peti- 
tion. 

The  Circuit  Court  overruled  the  exception 
and  confirmed  the  report,  being  '  *of  opin- 
ion that,  according  to  the  true  intent  of  the 
contracting  parties,  the  lease  of  the  Swann 
pit  was  incorporated  with  and  made  a  part 
of  the  original  lease  of  April  1,  1861,  and 
that  the  whole  lease  was  renewed,  including 


the  Swann  pit,  as  part  of  the  demisfed 
premises,  by  the  lease  of  September  1, 
1864."  It  would  seem  from  this,  that  the 
court  decided  the  case  upon  the  construc- 
tion of  the  several  leases,  and  withont 
reference  to  the  parol  evidence.  For  the 
reasons  already  given,  I  think  the  case 
must  be  decided  upon  the  parol  evidence, 
and  that  it  is  at  least  doubtful,  from  the 
evidence  in  the  record,  whether  the  parties 
did  intend  to  embrace  the  Swann  pit  in  the 
contract  of  renewal. 

But  it  is  evident  that  the  parties  did  not 
go  fully  into  the  parol  evidence  bearing  on 
this  question.  It  is  alleged  by  the  appel- 
lants, in  their  petition,  that  they  did  not 
do  so  themselves,  and  they  cannot  complain 
if  an  opportunity  is  given  to  the  other  par- 
ties to  adduce  further  evidence. 

I  am,  therefore,  of  opinion  that  the  Circuit 
Court,  instead  of  overruling  the  exception 
of  the  appell|Lnts,  should  have  recommitted 
the  report,  with  instructions  to  the  Com- 
missioner to  enquire  whether  it  was  the 
actual  intention  of  the  parties  to  em- 
312  brace  or  to  exclude  the  Swann  •pit 
in  the  renewed  lease,  and  with  leave 
to  all  parties  to  take  further  evidence  on 
that  subject. 

I  think  the  decree  should  be  reversed. 

The  other  judges  concurred  in  the  opinion 
of  Joynes,  J. 

Decree  reversed. 


313  *Utterbach  &  als.  v.  Rixey. 

January  Term,  1866.  Richmond. 
1.  Stay  Law— Application  of  S  a— Case  at  Bar.— Wbea 
a  creditor  gives  up  a  substantial  part  of  a  deM, 
due  before  the  2d  of  April,  1865,  or  the  Uabiliurof  a 
person  bound  to  him  for  its  payment,  in  considera- 
tion of  a  new  security  for  the  payment  of  the  debt 
or  any  part  of  it,  such  new  security  comes  within 
the  savinfir  of  the  act  to  stay  the  collection  of  debts 
for  a  limited  •  period,  passed  March  2,  1801  Sesa. 
Acts  1806-66,  p.  180;  and  may  be  enforced  according 
to  its  terms;  such  a  case  not  belnff  embraced  in 
the  third  section  of  that  act. 

This  was  a  motion  in  the  Circuit  Court 
of  Fauquier  county,  by  B.  F.  Rixey  against 
Charles  H.  Utterbach  and  two  others,  for 
execution  upon  a  forthcoming  bond;  and  a 
cross  motion  by  (Jtterbach  against  Rixey  to 
quash  the  forthcoming  bond.  The  only 
ground  of  the  last  motion  was  that  the  exe- 
cution under  which  it  had  been  taken  was 
sued  out  in  violation  of  the  statute,  called 
the  stay  law. 

The  Circuit  Court  quashed  the  forthcom- 
ing bond,  and  the  execution  under  which  it 
was  issued,  with  costs ;  and  Rixey  excepted. 
The  facts  are  fully  stated  in  the  opinion  of 
this  court,  delivered  by  Judge  Moncnre. 
Upon  a  writ  of  error  to  the  District  Court 
of  Appeals  at  Fredericksburg,  the  judg- 
ment of  the  Circuit  Court  was  reversed. 
And  thereupon  Utterbach  and  the  other  de- 
fendants obtained  a  writ  of  error  to  this 
court. 
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Tucker,  for  the  appellants. 

Green,  for  the  appellees. 

314  ♦MONCURE,     P.,     delivered     the 
opinion  of  the  court: 

This  is  a  supersedeas  to  a  judgment  of 
the  District  Court  holden  at  Fredericks- 
burg', reversing  a  judgment  of  the  Circuit 
Court  of  Fauquier  quashing  a  forthcoming 
bond  and  the  execution  under  which  it  was 
given,  upon  the  ground  that  the  execution 
was  issued  contrary  to  the  first  section  of 
the  act  commonly  called  the  stay  law, 
passed  March  2,  1866,  entitled  *^an  act  to 
stay  the  collection  of  debts  for  a  limited 
period."  Acts  1865-6,  p.  180.  The  first 
section  enacts,  that  no  execution,  &c.,  shall 
be  issued,  except  in  the  cases  thereinafter 
provided  for,  until  the  1st  day  of  January, 
1868.  The  second  section  declares,  that  the 
foregoing  section  shall  not  apply  to  any 
case  in  which  the  debt  or  liability  sought 
to  be  enforced  was  contracted  or  incurred 
since  the  2d  day  of  April,  1865,  &c.  The 
third  section  provides,  that  '*no  security  or 
undertaking  of  any  sort,  the  considera- 
tion of  which  is  a  debt  contracted  or  liabil- 
ity incurred  prior  to  the  second  day  of 
April,  1865,  shall,  though  executed  or  as- 
sumed after  that  day,  be  considered  as  a 
debt  contracted,  or  liability  incurred^  after 
that  day,  within  the  meaning  of  this  act. 
And  when  a  part  of  the  consideration  of 
any  security  or  undertaking  of  any  sort  is 
a  debt  contracted,  or  a  liability  incurred, 
prior  to  the  2d  day  of  April,  1865,  such  se- 
curity or  undertaking,  though  executed  or 
assumed  on  or  after  that  day,  shall,  as  to 
so  much  of  the  money  due  thereon,  be  con- 
sidered as  a  debt  contracted  or  liability 
incurred  before  that  day,  within  the  mean- 
ing of  this  act."  The  only  question  we  are 
called  upon  to  decide  in  this  case  is, 
whether  it  comes  within  the  true  intent  and 
meaning  of  the  said  third  section?  No 
question  is  raised  as  to  the  constitutionality 
of  the  stay  law.  On  the  contrary,  the  de- 
fendant in  error,  by  his  counsel,  requested 
that  no  such  question  should  be  decided  in 
the  case.  We  will,  therefore,  proceed  to 
consider  and  dispose  of  the  case  without 
reference  to  that  question. 

315  *The  facts  of  the  case  are  set  out  in 
a  bill  of  exceptions  taken  by  the  de- 
fendant in  error  Rixey  to  the  judgment  of 
the  Circuit  Court  quashing  the  execution 
and  forthcoming  bond  as  aforesaid.  Those 
facts  are  substantially  as  follows : 

That  in  the  year  1864  an  agreement  was 
made  between  the  plaintiff  in  error  C.  H. 
Utterbach  and  one  Silas  H.  Turner  that  the 
said  Turner  should  purchase  tobacco,  for 
which  said  Utterbach  was  to  furnish  the 
money,  and  the  profits  arising  therefrom 
was  to  be  divided  between  them.  Thereaf- 
ter Turner  purchased  from  Rixey,  without 
communicating  to  him  his  arrangement 
with  Utterbach,  a  lot  of  tobacco  which  went 
into  the  hands  of  Utterbach.  Turner  hav- 
ing paid  to  Rixey  all  that  was  due  him  on 
account  of  said  tobacco  except  the  sum  of 
12,700,    ** which    was    payable  in   Southern 


State  funds  (bankable) ;"  and  being  anxious 
to  pay  the  same,  procured  from  said  Utter- 
bach an  order  drawn  by  him  in  April,  1864, 
on  Delaplane,  of  Richmond,  payable  to 
Turner,  for  $2, 700  *'in  Southern  State  funds 
(bankable) ;"  which  order  he  placed  in  the 
hands  of  Rixey,  who  was  going  to  Rich- 
mond, to  collect  and  apply  the  proceeds,  if 
collected,  to  the  debt  of  Turner  to  Rixey. 
The  order  was  protested  by  Delaplane;  and 
thereupon  Rixey  offered  to  re-deliver  the 
same  to  Turner ;  but  at  the  request  of  Tur- 
ner, Rixey  retained  possession  of  the  order 
as  collateral  security  for  the  amount  due 
upon  the  purc^^ase  of  tobacco.  Rixey  was 
not  aware  of  Utterbach *s  transactions  with 
Turner,  further  than  the  information  af- 
forded by  the  order  on  Delaplane,  and  had 
no  communication  with  Utterbach  until 
about  the  20th  of  October,  1865,  when  he 
was  sought  by  Utterbach,  who  proposed  to 
settle  with  him  the  order  on  Delaplane  by 
paying  a  smaller  sum  in  United  States 
currency.  Just  before  this.  Turner  had 
offered  to  pay  Rixey  his  said  debt  in  United 

States  currency  at  the  rate  of  twenty- 
316      two    per    *cent.,     which     offer    was 

declined.  Utterbach,  in  his  said  in- 
terview, offered  to  pay  him  twenty-three 
per  cent,  in  such  currency,  which  was  sup- 
posed to  be  less  than  its  market  value; 
which  offer  Rixey  accepted,  in  considera- 
tion of  the  payment  to  be  then  received, 
and  which  was  agreed  to  be  taken,  and  was 
taken,  in  the  form  of  a  note  drawn  by  said 
Utterbach,  dated  October  20,  1865,  for  six 
hundred  and  seventy-six  dollars  and  eighty- 
nine  cents,  with  interest  from  date,  payable 
sixty  days  after  date  to  said  Rixey  or  order, 
negotiable  and  payable  at  the  First  Na- 
tional Bank  at  Alexandria,  Virginia,  and 
endorsed  by  Charles  Bragg  and  R.  E.  Ut- 
terbach. The  drawer  of  said  negotiable 
note,  the  said  C.  H.  Utterbach,  assured  the 
said  Rixey  and  Charles  Bragg,  one  of  the 
endorsers,  that  it  would  certainly  be  paid  at 
maturity,  and  the  said  note  would  not  have 
been  accepted  but  for  that  assurance.  The 
said  Rixey,  upon  the  giving  of  sStid  nego- 
tiable note,  and  in  consideration  thereof, 
thereupon  released  and  discharged  the  said 
Turner  from  all  liability  to  him  on  account 
of  the  purchase  of  said  tobacco,  and  deliv- 
ered up  the  order  on  Delaplane  to  said  Ut- 
terbach. The  said  negotiable  note  was  not 
paid  at  maturity,  though  deposited  at  the 
said  bank  for  collection,  but  was  duly  pro- 
tested for  non-payment,  and  due  notice  of 
such  non-payment  and  protest  was  given 
to  the  drawer  and  endorsers.  After  the 
protest  of  the  note,  and  while  it  was  in  the 
hands  of  a  third  party,  to  whom  Rixe3'  had 
delivered  it,  Utterbach  the  drawer  repeat- 
edly promised  in  writing  to  pay  it,  his  last 
promise  in  writing  to  pay  it  being  on  the 
4th  to  pay  it  on  the  6th  day  of  August,  1866. 
The  judgment  on  which  the  execution  was 
issued,  which  was  quashed  in  this  case, 
was  obtained  on  the  said  negotiable  note 
by  Rixey  the  payee,  against  Utterbach  the 
drawer  thereof. 
The  first  section  of  the  act  before  referred 
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to,     standing      alone,      clearly     embraces 
this   case.      The    second   as    clearly 

317  *excepts  it  from   the  operation  of  the 
first ;  this   being  a  case  in  which  the 

debt  or  liability  sought  to  be  enforced  was 
contracted  or  incurred  since  the  2d  day  of 
April,  1865,  and  the  only  question  is, 
whether  the  third  section  takes  the  case 
out  of  the  operation  of  the  second,  and  re- 
stores it  to  the  operation  of  the  first ;  that 
is,  whether  the  necrotiable  note  dated  Octo- 
ber 20,  1865,  on  which  the  judgment  was 
obtained,  which  was  the  foundation  of  the 
execution  and  forthcoming  bond  that  were 
quashed,  is  a  security  or  undertaking,  the 
consideration  of  which  was  a  debt  contracted 
or  liability  incurred  prior  to  the  second  day 
of  April,  1865,  within  the  meaning  of  the 
said  third  section? 

This  section  is  certainly  very  broad  in  its 
terms:  **No  security  or  undertaking  of  any 
sort,  the  consideration  of  which  is  a  debt 
contracted,  *  *  Ac. ;  though  not  broader  than 
the  second  section,  which  declares  that 
"the  foregoing  section  (that  is  the  first) 
shall  not  apply  to  any  case  in  which  the 
debt  or  liability  sought  to  be  enforced  was 
contracted,"  &c.  But  surely  it  was  not 
designed  by  the  I^egislature  to  include  in 
the  operation  of  the  third  section  every 
security  and  undertaking  made  since  the  2d 
day  of  April,  1865,  founded  in  any  manner 
or  to  any  extent  whatever,  directly  or  in- 
directly, on  the  consideration  arising  from 
a  debt  contracted  or  a  liability  incurred 
prior  to  that  day.  Surely  the  Lregislature 
did  not  intend  to  attach  to  all  debts  con- 
tracted before  that  day  such  an  indelible 
stain  as  that  they  could  not,  by  any  combi- 
nation with  Qther  elements,  be  made  a  suffi- 
cient consideration  for  a  debt  contracted 
after  that  day  to  bring  it  within  the  opera- 
tion of  the  second  section  of  the  act.  Then 
where  is  the  line  to  be  drawn  between  sie- 
curities  and  undertakings  executed  or 
assumed  after  the  2d  day  of  April,  1865,  in 
consequence  of  a  debt  contracted  or  liabil- 
ity incurred  prior  to  that  day,  which  are 
within    the  saving  of  the  second  sec- 

318  tion,  and  such  *securities  and  under- 
takings   which     are    not    within    the 

saving  of  that  section? 

Without  undertaking  to  draw  the  precise 
line  so  as  to  ascertain  what  cases  lie  on 
one  side  and  what  on  the  other  side  of  it, 
we  think  we  may  safely  say,  that  wherever 
the  creditor  gives  up  a  substantial  part  of 
the  old  debt,  or  the  liability  of  a  person 
bound  to  him  for  its  payment,  in  consider- 
ation of  the  new  security  for  the  payment 
of  the  debt  or  any  part  of  it,  such  new  se- 
curity comes  within  "the  saving  of  the  sec- 
ond section,  and  maybe  enforced  according 
to  its  terms,  notwithstanding  the  stay  law. 
In  this  case,  it  cannot  be  said  that  the  con- 
sideration of  the  new  security  is  the  old 
debt  within  the  meaning  of  the  third  sec- 
tion. **The  consideration,**  within  that 
meaning,  is  where  the  old  debt  forms  the 
whole  consideration  of  the  new  security, 
and  does  not  embrace  a  consideration  com- 
pounded of  the  old  debt  and  other  elements 


of  value.  Where  the  old  debt  is  the  sole 
consideration  of  the  new  security,  it  it 
regarded  by  the  act  as  the  same  debt,  al> 
though  the  security  is  changed ;  and  that, 
too,  although  the  creditor  may  have  been 
benefited  by  the  change,  as  where  he  gets 
additional  security.  But  where  a  substan- 
tial part  of  the  debt  is  given  up,  or  the  lia- 
bility of  some  person  bound  for  the  old  debt 
is  released,  in  consideration  of  the  new 
security,  there  has  been  such  a  novation  of 
the  debt  as  brings  it  within  the  saving 
of  the  second  section.  If  this  were  not  so, 
the  stay  law  would  deprive  a  debtor  of  the 
power  of  faking  any  composition  with  his 
creditors  for  his  relief  from  debt,  or  for  the 
release  of  any  of  his  sureties.  A  creditor 
being  stayed  by  the  law  in  the  enforcement 
of  his  debt,  might  be  willing  to  give  up  a 
part  of  it,  and  even  give  up  the  liability  of 
a  surety,  provided  he  could  get  a  new  se- 
curity of  the  debtor  for  the  payment  of  a 
certain  sum  at  a  certain  time.  If  the  lav 
denies  to  the  debtor  the  right  to  give 
such  a  security  which  the  creditor 
319  *may  enforce,  'does  him  an  injniy 
instead  of  a  benefit.  He  may  surely 
waive  a  benefit  which  the  law  intended  to 
provide  for  him,  especially  if  by  so  doing  he 
can  secure  what  he  esteems  to  be  a  greater 
benefit.  Whenever  a  creditor  gives  up  a 
substantial  part  of  the  debt,  or  releases  a 
person  who  may  be  bound  for  it,  in  consid- 
eration of  a  new  security  given  for  the  pay- 
ment of  a  certain  sum  at  a  certain  time,  it 
may  fairly  be  inferred  to  be  the  intention 
of  both  parties  that  payment  shall  be  made 
at  that  time,  notwithstanding  the  stay  law. 

There  is  nothing  in  the  latter  part  of  the 
third  section  which  is  inconsistent  with 
this  view.  The  meaning  of  that  provision 
is,  that  where  a  security  or  undertaking  is 
executed  or  assumed  after  the  2d  day  of 
April,  1865,  for  a  sum  of  money  composed, 
among  other  things,  of  a  debt  contracted 
or  liability  incurred  prior  to  that  day,  sach 
security  or  undertaking  shall,  as  to  so  mnch 
of  the  money  due  thereon,  be  considered  as 
a  debt  contracted  or  liability  incurred  be- 
fore that  day,  within  the  meaning  of  the 
act.  The  several  portions  of  the  sum  of 
money  for  which  the  security  is  execnted 
or  the  undertaking  assumed  in  that  case 
being  wholly  independent  of  one  another, 
no  alteration  is  thereby  effected  in  the  na- 
ture of  the  former  debt  within  the  meaning 
of  the  act.  But  this  is  very  different  from 
a  case  in  which  a  part  of  the  former  debt 
is  given  up  or  the  liability  'of  another  per- 
son therefor  is  released  in  consideration  of 
the  new  security. 

And  now  let  us  apply  the  principle  which 
we  have  laid  down  to  the  facts  of  this  case. 
About  the  20th  of  October,  1865,  Turner 
and  Utterbach  were  indebted  to  Rixey  in 
the  value  of  $2,700  in  "Southern  State 
funds  (bankable)'*  as  of  the  month  of 
April,  1864,  in  the  city  of  Richmond,  that 
being  the  amount  of  the  order  which  in  the 
latter  month  and  year  was  drawn  by  Ut- 
terbach on  Delaplane  in  favor  of  Tur- 
ner,   and    by    him     passed    to   Rixey,    to 
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320  *be  collected  and  applied  to  a  debt  of 
the  same  amount  then   dne  to  him  bj 

Utterbach  and  Turner,  but  which  order  was 
protested  bj  Delaplane  as  aforesaid.  Be- 
ing" so  indebted.  Turner  offered  to  pay  the 
debt  to  Rixey  in  United  States  currency  at 
twenty -two  per  cent.,  which  offer  was  de- 
clined. The  fair  inference  from  this  state- 
ment is,  that  this  offer  was  to  make  the 
payment  in  cash.  So  that  Rixey  might  at 
that  time  have  received  payment  of  the 
debt  of  Turner  in  United  States  currency, 
at  the  rate  of  twenty- two  per  cent.,  but 
declined  to  do  so,  no  doubt  because  he 
thought  the  rate  was  too  low.  Shortly 
thereafter,  Utterbach  sought  an  interview 
with  Rixey,  and  **  offered  to  pay  him 
twenty-three  per  cent,  in  such  currency, 
which  was  supposed  to  be  less  than  its 
market  value ;  which  offer  the  said  Rixey 
accepted,  in  consideration  of  the  payment 
to  be  then  received,  and  which  was  agreed 
to  be  taken,  and  was  taken,  in  the  form  of 
the  negotiable  note  aforesaid,  and  which 
said  negotiable  note  the  said  Utterbach  as- 
sured the  said  Rixey  and  Charles  Bragg, 
one  of  the  endorsers,  would  be  certainly 
paid  at  maturity.  Said  note  would  not  have 
been  accepted  but  for  said  assurance.  Said 
Rixey,  upon  the  giving  of  said  negotiable 
note,  and  in  consideration  thereof,  there- 
upon released  and  discharged  the  said  Tur- 
ner from  all  liability  to  him  on  account  of 
the  purchase  of  said  tobacco,  and  delivered 
up  the  said  Delaplane's  order  to  said  Utter- 
bach.'* Now  here  it  appears  that  Rixey,  on 
or  about  the  20th  of  October,  1865,  might 
have  received  in  cash  the  amount  of  his 
debt  in  United  States  currency  at  twenty- 
two  per  cent. ,  but  declined  doing  so ;  and  at 
or  about  the  same  time,  accepted  an  offer 
of  twenty-three  per  cent,  in  such  currency, 
which  was  supposed  to  be  less  than  its 
market  value.  Supposed  by  whom?  The 
fair  inference  is,  by  both  parties,  or  gener- 
ally. There  is  nothing  in  the  record  to 
show  what  was  the  value  of  **South- 

321  em     State    *funds     (bankable)*'     in 
April,    1864,    or   even    what   was  the 

precise  nature  of  the  funds  referred  to, 
though  the  presumption  is  they  were 
Southern  bank  notes,  receivable  at  bank  in 
payments  or  on  deposit.  Nor  can  the  court 
judicially  know  what  was  the  value  of  such 
funds.  lyess  than  the  amount  of  the  debt 
may  have  been  offered  and  accepted  in  sat- 
isfaction thereof,  in  consideration  of  its 
immediate  payment,  notwithstanding  the 
stay  law  enacted  by  the  I^egislature  at  Al- 
exandria on  the  23d  of  January,  1865 — Acts 
of  Assembly,  p.  7,  ch.  7 — which  was  then 
in  force;  ** which  offer  the  said  Rixey 
accepted,"  as  the  bill  of  exception  states, 
"in  consideration  of  the  pa3^ment  to  be 
then  received.**  So  that  the  payment  was 
considered  in  effect  as  a  cash  payment. 
•'And  which,**  as  the  bill  of  exceptions 
proceeds  to  state,  "was  agreed  to  be  taken 
(and  was  taken)  in  the  form  of  the  negotia- 
ble note  aforesaid,  and  which  said  negotia- 
ble note  the  said  Utterbach  assured  the 
said   Rixey  and   Charles  Bragg,  one  of  the 


endorsers,  would  be  certainly  paid  at  ma- 
turity.** The  transaction,  then,  was  the 
same  in  effect  as  if  the  money  had  been 
actually  paid  to  Rixey,  and  by  him  imme- 
diately loaned  to  Utterbach  upon  his  nego- 
tiable note  at  sixty  days,  endorsed  by 
Bragg,  which  Utterbach  assured  Rixey  and 
Bragg  would  certainly  be  paid  at  maturity. 
It  is  fair  to  presume  from  the  evidence, 
that  Rixey  did  not  get  a  cent  more  by  tak- 
ing the  note  than  he  would  have  accepted 
in  cash.  The  note  was,  in  effect,  a  new 
transaction  and  a  new  debt,  though  created 
in  consequence  of  the  old  one.  But  some- 
thing of  still  more  importance  yet  remains 
to  be  stated  to  give  this  character  to  the 
note.  Not  only  is  it  stated  in  the  bill  of 
exceptions  that  the  "note  would  not  have 
been  accepted  but  for  said  assurance,'*  but 
it  is  further  stated,  "that  said  Rixey,  upon 
the  giving  of  said  negotiable  note,  and  in 
consideration    thereof,    thereupon   released 

and  discharged  the  said  Turner 
322      *from  all  liability  to  him  on  account 

of  the  purchase  of  said  tobacco,  and 
delivered  up  the  said  Delaplane  order  to 
said  Utterbach.'*  In  other  words,  Rixey, 
in  consideration  of  the  negotiable  note, 
and  the  assurance  which  was  given  of  its 
certain  payment  at  maturity,  released  and 
discharged  his  original  debtor,  who  had 
just  before  offered  to  pay  him  in  cash  only 
one  per  cent,  less  of  the  original  debt  than 
the  amount  of  the  said  note,  and  delivered 
up  the  order  which  he  had  been  holding  as 
collateral  security,  and  which  operated  as 
an  equitable  assignment  of  so  much  of 
what  might  have  been  due,  if  anything,  by 
Delaplane  to  Utterbach.  Upon  the  princi- 
ple before  laid  down,  the  case  clearly  comes 
within  the  operation  of  the  second  and  not 
of  the  third  section  of  the  act  of  March  2, 
1866,  aforesaid. 

We    are,    therefore,   of  opinion  to  affirm 
the  judgment  of  the  District  Court. 

Judgment  of  the  District  Court  of  Appeals 
affirmed. 
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*Ragland  &  Co.  v.  Butler. 

January  Term,  1868,  Richmond. 


I.  Pleading  and  Practice— Contract— Counts— Case   at 

Bar— B  contracts  to  sell  the  merchantable  pine 
timber  on  certain  land,  and  saw  It  into  Inmber; 
pile  the  said  lumber  openly  with  sticks,  and 
deliver  it  in  Richmond.  One  count  says  the  lunibei' 
was  piled  openly  with  sticks;  another  count  says 
the  lumber  delivered  was  sawed  from  merchant- 
able pine  timber,  and  does  not  say  the  lumber 
was  merchantable.  Hbld:  The  contract  meant 
the  lumber  should  be  piled,  and  therefore  the  first 
count  was  srood:  and  that  the  merchantable  tim- 
ber meant  merchantable  lumber,  and  therefore 
the  second  count  was  srood. 
a.  Same— Same— To  Pay  by  Sixty  Day  Note— Count— 
Case  at  Bar— In  this  ca.se  the  contract  was  to  pay 
on  delivery  by  a  note  at  sixty  days.  The  count 
avers  the  refusal  to  give  the  note,  and  the  refusal 
to  pay  the  money  after  the  sixty  days.  Hbld:  •  If 
the  non-delivery  of  the  note  was  the  sole  ffrava> 
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men  of  the  action,  the  averment  of  non-payment 
of  the  money  was  surplaaasre,  and  did  not  vitiate 
the  count.  But  held  further:  That  the  afirree> 
ment  to  ffive  the  note  to  pay  at  a  specified  time  was, 
in  leffal  intendment,  an  obliffation  to  pay  at  that 
time  if  there  was  a  failure  to  give  the  note. 

3.  Suae— Same— To  Advance  Freight— Unnecessary  to 
Aver  Payment— By  the  contract,  R  was  to  advance 
the  freight,  which  was  to  be  deducted  when  the 
note  was  given.  It  was  not  necessary  to  aver  the 
payment  of  the  freight  by  B. 

4.  Contracts— Obligation  to  Deliver  Implies  Obligation 

to  Receive.— One  count  avers  the  refusal  of  R  to 
receive  the  lumber.  The  obligation  to  deliver 
implies  the  correlative  oblifiration  to  receive:  and 
the  refusal  to  receive  is  therefore  a  breach  of  the 
contract 

5.  Same— Mutual  Promises— Case  at  Bar.— The  de- 
mand of  the  note  is  averred  to  have  been  made  on 
the  day  of  the  delivery,  or  the  offer  to  deliver 
the  lumber.  It  is  a  case  of  mutual  promises,  and 
B  was  entitled  to  demand  the  note  when  he  deliv- 
ered or  offered  to  deliver  the  lumber;  and  the 

demand  was  not  made  too  soon. 

324  *6.  Contract— To  3eli  Merchantoble  Timber— Rule 
by  Which  to  Determine  Compliance.— A  con- 
tract to  sell  the  merchantable  pine  timber  upon  a 
certain  tract  of  land,  to  be  sawed  into  lumber  by 
the  vendor  according  to  the  directions  of  the  pur- 
chaser, and  to  be  delivered  at  Richmond,  is  a  con- 
tract that  the  lumber  shall  be  merchantable;  and 
the  usaffe  at  Richmond  as  to  what  constitutes  a' 
compliance  with  the  directions  of  the  purchaser, 
is  to  be  the  rule  in  determining  that  question. 

7.  Appellate  Practice— Instructions— nisleadlng.— The 
court  having"  refused  to  crive  an  instruction  to  the 
Jury  asked  for  by  the  defendant,  that  the  plaintiff 
must  prove  the  delivery  or  the  offer  to  deliver  of 
merchantable  lumber  cut  from  the  merchantable 
timber  upon  the  land.  &c.,  and  afterwards  having* 
instructed  the  Jury  that  if  they  believed  that  the 
plaintiff  cut  from  the  land,  &c.,  merchantable  pine 
timber,  and  sawed  it  into  lumber,  without  sayinsr 
that  the  lumber  must  be  merchantable,  this  in- 
struction, after  the  refusal  of  the  first,  was  cal- 
culated to  mislead  the  jury;  and  the  Judgment 
will  be  reversed. 

This  was  an  action  of  covenant  in  the 
Circuit  Court  of  the  city  of  Richmond, 
brought  by  James  T.  Butler  against^E).  F. 
Rag-land  and  N.  H.'  Ragland,  partners 
under  the  name  and  style  of  Ragland  & 
Co.,  to  recover  the  value  of  a  quantity  of 
lumber  contracted  to  be  sold  by  Butler  to 
Ragland  &  Co. ;  and  which  they  refused  to 
receive,  on  the  ground,  as  they  alleged, 
that  it  was  not  such  as  the  contract  pro- 
vided for.  Butler  was  a  citizen  of  the 
county  of  Caroline,  and  Ragland  &  Bro. 
were  lumber  dealers  in  the  city  of  Rich- 
mond. 

The  contract,  which  bore  date  the  25th  of 
August,  1865,  provided  that  Butler  sold  to 
Ragland  &  Co.  all  the  merchantable  pine 
timber  on  a  certain  tract  of  land  in  Caro- 
line county,  Va.,  purchased  by  said  Butler 
of  Bendalls,  Peatross  and  Coleman,  to  be 
sawed  into  lumber  of  such  lengths,  widths 
and  thicknesses,  as  may  be  required  in 
writing  by  the  said  Ragland  &  Co.,  from 
time    to  time,    as    they    may  want  it;  pro- 


vided that  they  keep  an   order  on  hand,  so 
that    the  mill   may  be  kept  constantly  run- 
ning  without   loss  of  time ;  and  that 

325  the   lengths  of  such   timber  'are  not 
to    exceed    thirty-six   feet,    and   the 

width  not  to  exceed  the  largest  sized  timber 
on  said  land ;  also,  that  all  of  said  timber 
shall  be  piled  openly  with  sticks  for  at  least 
thirty  days  before  being  shipped.  And 
Ragland  A  Co.  agreed  to  pay  to  Butler 
$22.50  per  thousand  feet,  for  the  said  lum- 
ber delivered  in  the  city  of  Richmond,  at 
the  depot  of  the  Richmond,  Fredericksburg 
and  Potomac  Railroad  Company ;  said  pay- 
ment to  be  made  by  negotiable  notes 
payable  at  sixty  days  from  the  time  of  com- 
pletion of  delivery  of  each  one  hundred 
thousand  feet  of  lumber  at  said  depot  in 
Richmond.  Freight  to  be  advanced  as  the 
lumber  was  received  by  the  said  Ragland  A 
Co.,  and  deducted  at  each  settlement. 

The  declaration  contained  five  counts,  in 
each  of  which  the  contract  was  set  out.  A 
demurrer  to  the  first  count  was  sustained; 
and  it  need  not  therefore  be  noticed  fur- 
ther. The  second  count  averred,  that  the 
plaintiff  did,  on  divers  days  between 
the  25th  of  August  in  the  year  1865  and  the 
26th  of  July,  1866,  deliver  to  the  defend- 
ants in  the  city  of  Richmond,  at  the  depot 
of  the  Richmond,  &c. ,  Railroad  Company, 
merchantable  pine  lumber,  sawed  of  the 
lengths,  widths  and  thicknesses  required 
by  the  orders  in  writing  of  the  defendants; 
which  lumber  amounted  to  more  than  one 
hundred  thousand  feet,  viz.,  on,  Ac,  stat- 
ing the  different  days  when  the  lumber  was 
delivered,  extending  from  April  25th  to 
July  23d,  1866,  and  the  quantity  delivered 
on  each  day.  The  count  then  g^es  on  to 
aver  a  compliance  by  the  plaintiff  with 
each  provision  of  the  contract  on  his  part, 
notice  of  the  delivery  of  each  parcel  of 
lumber  to  the  defendants  on  the  day  of 
delivery ;  and  the  demand  after  the  whole 
hundred  thousand  feet  of  lumber  had  been 
delivered,  to  wit,  on  the  23d  of  July,  1866, 
upon  the  defendants  for  their  negotiable 
note,  payable  at  sixty  days,  for  the  price 
of  one  Hundred  thousand  feet  of  lumber  at 
$22.50   per  thousand   feet.      And  the 

326  defendants  *had   then    and    there  re- 
fused to  make  'their  said  negotiable 

note  payable  at  sixty  days  from  the  said 
23d  of  July,  1866,  Ac. 

The  third  count  sets  but  the  orders  of  the 
defendants  for  the  lumber,  and  the  delivery 
in  pursuance  of  said  orders,  the  last  being 
on  the  23d  of  July,  1866,  at  the  railroad 
depbt,  of  lumber  sawed  from  the  merchant- 
able pine  timber  on  the  tract  of  land  re- 
ferred to  in  the  contract,  and  part  of  the 
merchantable  pine  timber  sold  to  the  de- 
fendants ;  which  said  lumber,  before  being 
shipped  to  Richmond,  had  been  piled  openly 
with  sticks  for  thirty  days,  and  amounted 
to  more  than  one  hundred  thousand  feet. 
There  was  then  an  averment  of  the  demand, 
to  wit,  on  the  23d  of  July,  1866,  of  the  ne- 
gotiable note,  and  the  refusal  to  give  it; 
and  that,  although  sixty  days  had  elapsed 
since  the  completion  of  the  delivery  of  the 


630 


I8QRATT. 


Ragi«and  Sc  Co.  v.  Buti«br. 


327,  328.  820 


lumber,  and  the  price  thereof,  amounting- 
to  $2,250  is  due  and  payable,  the  defend- 
ants, &c.,  had  not  paid,  &c. 

The  fourth  count  differs  from  the  third 
only  in  averring  that,  on  the  23d  of  July, 
1866,  in  the  city  of  Richmond,  he  demanded 
of  the  defendants  the  price  of  said  lumber 
at  the  rate  of  $22.50  per  thousand  feet,  viz., 
$2,250,  and  required  that  the  said  price 
should  be  paid  by  a  negotiable  note,  paya- 
ble at  sixty  days  as  aforesaid.  But  Ithat 
the  defendants  had  refused  to  make  such 
note ;  and  that  though  the  price  of  the  said 
one  hundred  thousand  feet  of  lumber  so  de- 
livered had  long .  since  become  due  and 
payable,  the  defendants,  though  often  re- 
quested, had  refused  to  pay  the  same. 

The  fifth  count  sets  out  the  orders  of  the 
defendants  for  lumber  as  of  the  dates  of  the 
26th  of  August,  1865,  the  15th  of  February 
and  the  16th  of  April,  1866,  stating,  the 
different  kinds  and  quantities  of  each, 
and  then  averred,  that  the  plaintiff  was 
ready  in  fulfilment  of  his  part  of  said  arti- 
cle of  agreement  to  deliver  to  the 
327  defendants  lumber  *of  the  lengths, 
width  and  thicknesses  mentioned  in 
said  orders  of  the  defendants,  and  that  he 
had  ready  for  delivery  in  the  city  of  Rich- 
mond, at  the  depot  of  the  Richmond,  Fred- 
ericksburg and  Potomac  Railroad  Company, 
lumber  of  the  lengths,  &c. ,  required  by  the 
said  orders  in  writing  of  the  defendants,* 
amounting  to  a  large  number  of  feet,  to 
wit,  to  one  hundred  and  seven  thousand 
one  hundred  and  fifty-six  feet,  stating  the 
times  from  the  25th  day  of  April  to  the  23d 
of  July,  1866,  and  the  kinds  and  quantity 
of  each  at  each  date.  That  the  lumber  was 
sawed  from  the  merchantable  pine  timber 
on  the  tract  of  land  in  Caroline  county ; 
that  it  had  been  piled  before  shipment  for 
thirty  days  openly  with  sticks;  that  the 
defendants  had  notice  on  the  several  days 
the  lumber  was  at  the  depot  in  Richmond 
that  it  was  ready  for  delivery;  but  that 
they  had  refused  to  receive  the  said  several 
lots  of  lumber. 

At  the  November  term,  1866,  of  the  court, 
the  record  says,  ^*the  defendants  demurred 
generally  to  the  plaintiff's  declaration,  and 
the  plaintiff  joined  in  the  demurrers." 
The  cause  was  continued  until  the  May 
term,  1867,  when  it  was  heard  upon  the  de- 
murrer, and  the  entry  is:  ** The  defendants* 
demurrer  to  the  plaintiff^s  declaration  being 
argtied,  it  seemed  to  the  court  that  the  sec- 
ond, third,  fourth  and  fifth  counts  of  the 
said  declaration  were  sufficient  in  law  for 
the  plaintiff  to  have  and  maintain  his  ac- 
tion against  the  defendants;  whereupon  the 
conrt  overruled  the  said  demurrer  to  the 
said  counts ;  and  that  the  first  count  of  said 
declaration,  and  the  matters  therein  con- 
tained, were  insufficient  in  law  for  the 
plaintiff  to  have  and  maintain  his  action 
on  that  count.  It  was  therefore  considered 
by  the  court  that  the  demurrer  to  the  first 
count  be  sustained ;  and  no  ground  being 
assigned  for  the  general  demurrer  to  the 
declaration,  the  court  overruled  said  de- 
murrer."     Issues     were     then     made    up 


328  on   *the    pleas    of    '* covenants    per- 
formed" and  ** covenants  not  broken. " 

On  the  trial,  the  plaintiff  introduced  in 
evidence  the  contract  declared  upon,  the 
orders  of  the  defendants  for  the  lumber, 
the  certificates  of  the  measurer  and  in- 
spector of  lumber  for  the  city  of  Richmond 
that  he  had  passed  the  different  parcels  of 
lumber,  specifying  the*kind  and  quantity, 
as  good  merchantable  lumber,  and  also 
written  notices  to  the  defendants  that  it 
was  at  the  depot,  and  calling  upon  them  to 
take  possession  of  it;  and  he  introduced 
evidence  to  prove  the  delivery  of  these  no- 
tices, and  also  that  the  lumber  had  been 
piled  as  required  by  the  contract,  and  was 
merchantable.  The  defendants  introduced 
a  number  of  witnesses,  the  most  of  whom 
were  builders  in  the  city  of  Richmond,  and 
had  examined  the  lumber  at  the  request  of 
the  defendants,  to  prove  that  it  was  not 
merchantable.  It  appeared  that,  after  the 
refusal  of  the  defendants  to  receive  the 
lumber,  it  had  been  sold  at  auction  by 
the  plaintiff,  after  notice  of  sale  to  the  de- 
fendants. 

After  the  evidence  had  been  introduced, 
the  alfendants  moved  the  court  for  an  in- 
struction embracing  the  first  three  proposi- 
tions asked  for  In  the  second  instruction  ; 
and  that  upon  the  plaintiff's  failure  to  prove 
any  one  of  said  propositions  he  could  not 
recover  in  this  action. 

This  instruction  the  court  refused  to  g-ive ; 
and  thereupon  the  defendants  asked  the 
court  to  instruct  the  jury  as  follows: 

2d.  The  court  instructs  the  jury  that,  to 
recover  in  this  action,  the  plaintiff  must 
prove  that  he  delivered  or  tendered  between 
the  25th  of  April,  1866,  and  the  23d  of  July, 
1866,  at  the  depot  of  the  Richmond,  Freder- 
icksburg and  Potomac  Railroad  Company, 
one  hundred  thousand  feet  of  merchantable 
lumber,  cut  from  the  merchantable  timber 
upon   a  tract  of  land  bought  by  him 

329  from   *Bendalls,    Peatross  and   Cole- 
man, in  the  county  of  Caroline;  and 

upon  a  failure  to  prove  which  he  cannot 
recover  in  this  action. 

3d.  The  court  instructs  the  jury  that,  to 
recover  in  this  action,  the  plaintiff  must 
prove  that  said  lumber  was  sawed  in  such 
lengths,  widths  and  thicknesses  as  was 
required  by  the  defendants  by  orders  dated 
August  26th,  1865,  February  15th,  1866,  and 
April  16th,  1866,  provided  that  said  orders 
did  not  require  lengths  exceeding  thirty-six 
feet,  and  widths  not  exceeding  the  largest 
size  timber  on  said  land ;  and  upon  a  failure 
to  prove  which  he  cannot  recover  in  this 
action. 

4th.  The  court  instructs  the  jury  that,  to 
recover  in  this  action,  the  plaintiff  must 
prove  that  the  said  lumber,  before  it  was 
shipped  from  Caroline,  had  been  piled 
openly  with  sticks  for  at  least  thirty  days ; 
and  upon  failure  to  prove  which  he  cannot 
recover  in  this  action. 

5th.  For  the  plaintiff  to  recover  in  this 
action,  the  jury  must  be  satisfied  from  the 
evidence  that  one  hundred  thousand  feet  of 
lumber    was  delivered   or   tendered   by  the 
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plaintiff  between  the  25th  day  of  April, 
1866,  and  the  23d  day  of  July,  1866,  at  the 
depot  of  the  Richmond,  Fredericksburg  and 
Potomac  Railroad  Company,  in  the  city  of 
Richmond,  of  the  kind  called  for  in  the 
contract  sued  on,  of  the  sizes  specified  in 
the  orders  of  the  26th  of  August,  1865,  I5th 
of  February,  1866,  and  the  16th  of  April, 
1866 ;  and  if  they  shall  not  be  satisfied  from 
the  evidence  that  one  hundred  thousand  feet 
of  such  lumber  was  so  delivered  or  ten- 
dered, they  must  find  for  the  defendants. 

The  court  refused  to  give  these  instruc- 
tions. The  plaintiff  then  applied  for  an 
instruction,  which  the  court  refused  to 
give,  and  gave  the  following: 

If  the  jury  shall  believe  from  the  evi- 
dence that,  on  or  before  the  23d  day  of 

330  July,  1866,  the  plaintiff  cut  from  *the 
land  mentioned  in  the  contract  be- 
tween himself  and  the  defendants  given  in 
evidence  in  this  cause,  merchantable  pine 
timber,  and  sawed  it  into  lumber  of  the 
lengths,  widths  and  thicknesses  required 
in  the  written  orders  of  the  defendants, 
from  time  to  time,  and  piled  the  said  lum- 
ber openly  with  sticks  at  least  thirty  days 
before  being  shipped,  unless  shipped  sooner 
by  order  of  the  defendants,  and  within  a 
reasonable  time  after  said  orders  were  re- 
ceived ;  and  on  or  before  the  23d  day  of 
July,  1866,  the  said  plaintiff  delivered  one 
hundred  thousand  feet  of  said  lumber  at 
the  depot  of  the  Richmond,  Fredericksburg 
and  Potomac  Railroad  Company,  in  this 
city,  of  which  delivery  the  defendants  had 
due  notice,  then  the  plaintiff  is  entitled  to 
recover  the  value  of  the  one  hundred  feet 
of  lumber  so  delivered,  estimated  at  the 
rate  of  $22.50  for  each  one  thousand  feet  ;> 
unless  the  jury  shall  further  believe  that 
the  defendants  made  payment  therefor  by 
negotiable  note  at  sixty  days  from  the, 
time  of  completion  of  the  delivery  of  the 
lumber  as  aforesaid.  But  if  the  jury  shall 
believe  that  the  defendants  refused  to  re- 
ceive the  lumber  delivered  as  aforesaid,  and 
that  the  plaintiff  sold  the  same  after  hav- 
ing duly  notified  the  defendants  of  such 
sale,  then  the  amount  so  ascertained  is  to 
be  credited  by  the  net  proceeds  of  such  sale 
and  the  freight  advanced  by  said  defend- 
ants, if  any.  In  ascertaining  whether 
said  lumber  was  sawed  as  directed  by  said 
order,  the  jury  may  consider  what  is  a  com- 
pliance with  such  orders  according  to  the 
custom  of  the  trade  in  lumber  in  this  city. 

To  the  opinion  of  the  court  refusing  to 
give  the  instructions  asked  for  by  the  de- 
fendants, and  giving  the  foregoing  instruc- 
tion, the  defendants  excepted.  There  was 
a  verdict  and  judgment  for  the  plaintiff  for 
$1,162.04,  with  interest  from  the  23d  of  Sep- 
tember, 1866,  till  paid.  And  the  defendants 
thereupon  applied  to  this  court  for  a  writ 
of  error,  which  was  allowed, 

331  *Williams   and    Crump,    for  the  ap- 
pellants. 

Steger  &  Sands  and  Lyons,  for  the  ap- 
pellee. 

RIVES,  J.    There  seems  to  be  some  uncer- 


tainty and  imperfection  in  the  record  as  to 
the  state  of  pleadings  in  this  case.  The 
first  entry  of  21st  November,  1866,  is,  "that 
the  defendants  demurred  generally  to  the 
plaintiff's  declaration;  and  the  plaintiff 
joined  in  said  demurrers."  If  this  stood 
alone,  there  would  appear  to  have  been  onlj 
a  general  demurrer  to  the  whole  declara- 
tion; and  that  the  plural  "demurrers"  was 
used  by  mistake  for  the  singular.  But 
when  we  look  further  into  the  proceedings, 
we  find  that  there  has  been  some  omission 
or  inaccuracy  which  devolves  upon  us  the 
duty  of  giving  a  consistent  interpretation 
to  the  whole.  I  think  the  materials  for 
doing  so  will  be  found  in  the  entry  of  May 
15th,  1867,  by  which  the  pleadings  were 
adjusted  by  the  court.  The  statement  is, 
"that  the  defendants'  demurrer  to  the  plain- 
tiff's declaration  being  argued,  it  seemed 
to  the  court  that  the  second,  third,  fourth 
and  fifth  counts  of  the  said  declaration  were 
sufficient  in  law  for  the  plaintiff  to  have 
and  maintain  his  action  against  the  de- 
fendants; whereupon  the  court  overruled 
the  said  demurrer  as  to  said  counts ;  and 
that  the  first  count  of  said  declaration  and 
the  matters  therein  contained  were  insuffi- 
cient in  law  for  the  plaintiff  to  have  and 
maintain  his  action  on  that  count.  It  was 
therefore  considered  by  the  court  that  the 
demurrer  to  said  first  count  be  sustained; 
^and  no  ground  being  assigned  for  the  gen- 
eral demurrer  to  the  declaration,  the  court 
overruled  said  demurrer."  This  action  of 
the  court  can  only  consist  with  the  hypoth- 
esis of  a  demurrer  to  the  whole  declaration, 
and  demurrers  to  the  several  counts  thereof. 
The  uncertaintj',  therefore,  of  the  first 
entry  is  corrected  by  this  latter  one ;  and 
when  both  are  taken  and  construed  to- 
gether, we  are  warranted  in  viewing 
332  the  case  as  if  in  ^addition  to  the  de- 
murrer to  the  whole  declaration,  the 
counts  were  severally  demurred  to,  so  as  to 
give  effect  and  meaning  to  the  plural  des- 
ignation employed  in  said  first  entry,  which 
would  have  been  inapplicable  if  there  had 
been  a  demurrer  to  the  whole  declaration 
alone.  Hence,  I  infer  from  the  whole 
record  that  the  appellants  are  entitled  to 
the  benefit,  if  any,  of  their  several  objec- 
tions to  the  counts  of  the  declaration,  as  if 
the  record  had  shown  demurrers  to  them  in 
terms. 

The  first  two  grounds  of  demurrer  may  be 
considered  together — the  first  alleging  that 
the  performance  should  have  been  alleged 
in  the  terms  of  the  contract  as  set  forth, 
namely,  that  the  timber  and  not  lumber 
was  piled  openly  with  sticks,  &c. ;  and  the 
second,  that  in  the  third,  fourth  and  fifth 
counts  the  delivery  was  averred  in  the  lan- 
guage of  the  contract  as  of  "lumber  sawed 
from  merchantable  pine  timber,"  without 
the  epithet  used  in  the  second  count  of 
"merchantable."  It  is  obvious  that  these 
exceptions  militate  against  each  other. 
While  the  first  complains  of  any  averment 
save  in  the  literal  terms  of  the  contract, 
the  second  requires  a  departure  from  the 
words,    and   a   construction  of  the  contract 
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in  the  meaning*  and  interest  to  the  defend- 
ants. This  seems  to  me  to  involve  a  total 
misconception  of  the  objects  of  pleading 
and  the  duty  of  the  pleader.  In  the  aver- 
ment of  performance  or  breach  the  plaintiff 
has  a  right  to  conform  to  the  legal  effect 
and  substance  of  the  instrument  he  declares 
upon ;  and  necessarily  takes  the  hazard  of 
any  departure  therefrom.  The  demurrer 
raises  the  question  and  devolves  upon  the 
court  the  construction  of  the  instrument  of 
which  profert  is  made.  There  can,  of 
course,  be  no  error  in  counting  on  the  de- 
livery of  the  lumber  in  the  language  of  the 
contract ;  can  there  be  any  in  substituting 
** lumber**  for  ** timber*'  in  reference  to  the 
obligation  to  pile?  If  the  latter  term  is 
assumed  to  mean  the  unsawed  log  or 

333  beam,  it  would  *stultify  the  parties  to 
the  contract,  as  there  is  neither  sense 

nor  object  in  piling  such ;  and  the  first  rule 
of  leg^al  construction  is  reasonableness;  but 
if  the  context  plainly  demonstrate  the  terms 
to  be  interchangeable  in  that  application, 
there  is  still  less  semblance  of  propriety  in 
the  objection.  These  mere  technicalities, 
therefore,  were  properly  overruled. 

A  third  ground  of  demurrer  is,  that  the 
breach  should  have  been  con^ned  to  the 
non-delivery  of  the  note,  and  should  not 
have  embraced  along  with  that  the  non- 
payment of  the  money,  for  which  the  note 
should  have  been  given.  The  whole  force 
of  this  objection  is  avoided  by  two  consid- 
erations :  First — Upon  the  hypothesis  of  the 
defendants,  that  the  non-delivery  of  the 
note  was  the  sole  gravamen  of  the  action, 
the  averment  of  non-payment  was  surplus- 
ag^e;  and,  secondly,  that  an  agreement  to 
g-ive  a  note  to  pay  at  a  stipulate  time  cre- 
ated, by  force  of  a  necessary  legal  intend- 
ment, an  obligation  to  pay  at  that  time,  if 
there  were  a  failure  to  give  the  note.  I  do 
not,  therefore,  discern  any  defects  in  the 
counts  in  this  particular. 

The  fourth  objection  rests  on  the  preten- 
sion, that  the  deduction  of  costs  of  trans- 
portation was  a  condition  precedent  to  the 
action  ;  but  this  is  not  so ;  it  is  a  matter  of 
plea  or  defence,  or  abatement  of  the  plain- 
tifE's  demand.  The  right  of  action  was 
complete  on  delivery ;  and  it  was  not  in- 
cumbent on  him  to  aver  a  set-off,  to  which 
the  defendants  in  a  certain  event  might  be 
entitled;  nor  in  this  case  could  the  pay- 
ment of  freight  have  been  alleged,  because 
the  refusal  to  receive  carried  with  it  a 
denial  of  the  freight. 

Fifthly,  it  is  claimed  that  the  fifth  count 
is  faulty,  in  averring  a  refusal  to  receive 
as  a  breach  of  this  contract.  An  obliga- 
tion to  deliver,  implies  the  correlative  duty 
to  receive;  and  the  pleader  was  well 
justified     to    vary      his     allegations 

334  *according  to  legal   intendments,  and 
to  rely  on  this  version  of  the  contract. 

The  sixth  and  last  objection  to  the  decla- 
ration is,  that  the  demand  of  the  negotiable 
note  is  laid  on^the  same  day  that  the  deliv- 
ery was  averred,  namely,  on  the  23d  July ; 
whereas  it  is  contended  that  the  defendants 
had  the  whole  of  that  day   for  the   making 


of  their  note.  The  doctrine,  thus  invoked, 
does  not  apply  to  this  case.'  It  is  one  of 
mutual  contracts,  contemporaneous  in  per- 
formance, and  falling  under  the  fifth  rule 
laid^down  by  Mr.  Sergeant  Williams,  in  his 
note  to  Pordage  v.  Cole,  1  Wms.  Saund.  R. 
310.  Such  is  the  case  of  all  sales.  Deliv- 
ery is  predicated  of  payment ;  and  payment, 
of  delivery,  leaving  it  uncertain  which 
party  is  to  do  the  first  act.  Here,  upon  the 
delivery  or  offer  to  deliver,  the  plaintiff 
was  entitled  at  the  same  moment  to  the 
note  of  the  defendants.  It  is  not,  therefore, 
a  question  at  all  analogous  to  the  one  made 
at  the  bar,  whether,  in  the  computation  of 
time,  a  day  was  to  be  reckoned  inclusively 
or  exclusively ;  the  making  of  the  note  was 
contemporaneous  in  the  understanding  of 
the  parties  with  the  act  of  delivery;  and 
both  were  properly  laid  on  the  same  day. 
The  delivery  might  have  been  refused  with- 
out the  note;  as  well  as  the  note  refused 
without  the  delivery. 

I  have  thus  reviewed  all  the  grounds  of 
demurrer,  and  given  my  reasons  for  ap- 
proving the  action  of  the  court  below  in 
overruling  them.  This  brings  us  to  the 
substance  and  merits  of  this  controversy. 
The  questions  arise  upon  the  instructions 
refused,  ^nd  the  instruction  given  by  the 
court.  A  comparison  of  the  former  with 
the  latter,  shows  that  there  are  but  two  en- 
quiries submitted  to  us:  first,  as  to  the 
interpretation  of  the  contract  respecting  the 
lumber  to  be  delivered ;  and  secondly,  as  to 
the  proof  of  usage,  or  its  admissibility  in 
governing  its  fulfilment. 

I.  In  order  to  arrive  at  a  just  and 
335  reasonable  interpretation  *of  this 
contract,  we  must  look  at  the  situa- 
tion and  conduct  of  the  parties,  and  the 
subject-matter  of  their  contract.  The 
plaintiff  was  the  owner  of  certain  lands, 
and  proposed  to  sell  all  of  the  .merchantable 
pine  timber  upon  them;  the  defendants 
were  lumber-dealers  in  the  city  of  Rich- 
mond, and  agreed  to  buy  this  timber,  to  be 
sawed  into  lumber  of  dimensions  to  be  or- 
dered, under  certain  restrictions  as  to 
length  and  width,  and  as  to  time  and  mode 
of  seasoning.  There  seems  to  have  been 
no  preliminary  survej'  to  inspect  and  ascer- 
tain the  character  of  the  growing  timber, 
as  would  have  been  proper  and  necessary, 
if  it  had  been  the  subject  of  the  sale.  But 
such  was  not  the  bargain ;  lumber  was  the 
object  of  the  defendants,  and  the  subject- 
matter  of  the  contract.  With  the  sale  of 
the  timber,  the  plaintiff  coupled  the  further 
undertaking  to  have  it  sawed  according  to 
orders;  and  Twhen  dried  in  a  particular 
mode,  to  deliver  in  the  city  of  Richmond. 
What  was  the  design  of  stipulating  that  the 
timber  should  be  merchantable,  if  the  same 
quality  was  not  to  attach  to  the  lumber  in- 
to which  it  was  to  be  converted?  What  is 
the  meaning  of  merchantable  timber,  if  it 
be  not  timber  that  will  make  merchantable 
lumber?  The  application  of  this  epithet  to 
the  timber,  doubtless  superseded  with  the 
contracting  parties  the  propriety  of  its  rep- 
etition  in  regard  to  the  lumber,  because  it 
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is  not  reasonable  to  suppose  that  the  parties 
could  have  contemplated  anything  but  mer- 
chantable lumber  as  the  product  of  mer- 
chantable timber;  or  could  have  imagined 
any  other  test  of  merchantable  timber 
except  its  capacity  to  make  merchantable 
lumber. 

The  ambiguity  of  this  contract  in  this 
particular,  is  also  removed  by  the  dealings 
of  the  parties  under  it.  The  plaintiff  caused 
the  lumber,  as  delivered,  to  be  measured, 
and  certified  by  the  measure  as  merchant- 
able. These  certificates  of  measurement 
and  quality  were  transmitted  by  the  plain- 
tiff, and  recognized  by  him  as  due  to 

336  the  defendants.     *They   may,    there- 
fore,   be  considered  as    his   practical 

interpretation  of  his  obligation  for  the  lum- 
ber ;  and  authoritatively  explain  whatever  of 
ambiguity  confuses  the  terms  of  the  bar- 
gain. 

It  might  seem  that  the  language  of  the 
court's  instruction  should  not  have  misled 
the  jury.  They  would  have  been  well  war- 
ranted in  construing  the  instruction  as 
requiring  the  lumber  to  be  merchantable, 
inasmuch  as  it  was  required  to  be  sawed 
from  merchantable  timber;  but  inasmuch 
as  the  court  had  refused  the  defendants'  in- 
struction on  this  particular  point,  there 
was  ground  of  misconception,  and  the  lan- 
guage of  the  instruction  was  not  precise 
and  definite  enough.  I  think,  therefore, 
this  instruction  was,  under  the  circum- 
stances, too  restricted,  and  should  in  terms 
have  required  the  lumber  to  be  also  mer- 
chantable. 

II.  In  regard  to  the  second  point  of  our 
enquiry — the  control  of  usage  over  this  con- 
tract—it is  not  clear  what  foundation  was 
laid  for  the  introduction  of  such  proof,  or 
to  what  precise  matter  it  was  addressed. 

The  term  ** merchantable"  is  not  one  that 
the  law  can  define;  and  the  sense  in  which 
it  was  used  must  be  left  to  the  determina- 
tion of  the  jury.  For  that  purpose,  they 
are  to  consider  the  circumstances  under 
which  the  contract  was  entered  into,  the 
situations  and  business  of  the  parties,  and 
the  usage  of  the  lumber  trade,  that  pre- 
vailed in  the  city  of  Richmond  at  the  date 
of  the  contract,  as  the  means  of  ascertain- 
ing the  intentions  of  the  parties. 

In  the  fulfilment  of  orders  like  those  con- 
templated by  the  parties  in  this  case,  it 
must  often  happen  that  the  dimensions  of 
the  lumber  furnished,  in  length,  width  and 
thickness,  do  not  precisely  correspond  with 
those  specified  in  the  orders. 

As  a  general  principle,    usage   cannot  be 
allowed  to  control  the  execution  of  the 

337  orders,    or  justify  a  departure  *from 
them;    but   an   exception    may    arise 

upon  proofs — namely,  if  it  should  appear 
that  there  was  an  established  usage,  show- 
ing what  should  be  deemed  a  substantial 
and  sufficient  compliance  with  such  orders, 
it  might  be  proved  to  ascertain  the  sense  in 
which  the  orders  were  understood  by  the 
parties — whether  they  were  to  be  presumed 
as  contracting  in  reference  to  such  usage, 
and  whether  an  exact,    mathematical  com- 


pliance was  intended ;  or  if  not,  what  ap- 
proximation to  it  would  satisfy  the  contract. 
For  this  purpose,  too,  the  usage  to  be  re- 
ferred to,  is  that  which  prevailed  in  Rich- 
mond at  the  date  of  the  contract,  for  that 
alone  must  be  supposed  to  have  been  in  the 
contemplation  of  the  parties. 

I  am,  therefore,  of  opinion,  the  judgment 
of  the  court  below  should  be  reversed,  and 
the  case  sent  back  for  another  trial,  in  con- 
formity with  the  principles  indicated. 

The  other  judges  concurred  in  the  opinion 
of  Rives,  J. 

Judgment  reversed. 


338  *DeVo88  &  als.  v.  City  of 

Richmond.* 

April  Term,  1888.  Richmond. 

[96  Am.  Dec.  647.] 

I.  Manldpal  Corporftlons^BomwIiic  rioacy— Uafeil- 
Ity  for  Acts  of  A|rcats.t— In  ezercislnir  the  power  to 
borrow  money,  a  municipal  corporation  \s  not 
ezercisinsr  soyereign  powers,  but  is  responsiUe 
for  the  acts  of  its  agents  as  a  private  corporation. 

9.  Mnnicipftl  Bonds— Pnrchaserst— How  Par  Bomd  by 
Directions  to  Officers.— An  individual  pnrchaslnr 
the  bonds  of  a  municipal  corporation,  and  harinr 
no  actual  notice  of  any  special  directions  glren  to 
the  officers  of  the  company  in  relation  to  the  par- 
ticular bonds  purchased,  will  only  be  bound  by 
such  directions  if  he  has  been  wilfully  isnoraatof 
them;  and  not  merely  where  there  has  been  a 
want  of  caution. 

3.  Manldpol  Corporations— Bonds  issoed  la  Uen  ol 
Confiscated  Bonds— Liability.— The  District  Oonrt  of 
the,  Confederate  States  confiscated  certain  bonds 
of  the  City  of  Richmond,  and  by  its  decree  directed 
the  City  Council  to  issue  bonds  in  lieu  of  those  so 
confiscated  to  Its  receiver.  The  Council,  by  reso- 
lution, directed  its  officers  to  issue  the  bonds  as 
directed  by  the  decree ;  but  to  insert  on  the  face  of 
the  bond  so  issued,  and  on  the  books  of  the  office, 
that  it  was  so  issued  in  lieu  of  a  confiscated  bond; 
and  to  do  this  upon  every  re-issue  of  the  bond. 
The  officer  obeyed  the  directions  on  the  first  issue 
of  the  bond,  but  failed  to  do  it  upon  the  re-lssne  of 
the  bond:  and  It  was  purchased  by  a  party  harlne 
no  knowledge  that  it  was  such  a  bond.  The  CSty 
is  bound  to  pay  the  bond. 

*Por  OMHioflrraphlc  note  on  Manldpai,  Coonty.  tmii 
5tate  Bonds,  see  end  of  case. 

tManicipai    Corporations  —  Liability    for    Acts    of 

Agents.— See  Sawyer  v.  Corse.  17  OratL  230,  and  /Iwf- 
note;  City  of  Richmond  ▼.  Long,  17  OratL  37Sl 
tMnnlcipal   Bonds— Bona    Plde   Purchaser.  —  "This 

court  held  in  De  Voss  v.  City  of  Richmond,  18  GratL 
338,  that  the  bonajtde  holder  of  a  bond  issued  to  him. 
standing  in  the  position  of  a  holder  of  a  negotiable 
security,  is  not  bound  to  look  behind  the  bond  itself. 
And  this  is  unquestionably  the  result  of  the  author- 
ities generally."  City  of  Lynchburg  ▼.  Slang^hter. 
75  Va.  62.  See  also,  the  principal  case  cited  on  this 
point  in  Supervisors  ▼.  Randolph.  88  Va.  021. 16  S.  S. 
Rep.  722. 

See  generally,  monographic  not^  on  "Municipal 
Corporations'*  appended  to  Danville  v.  Pace.  S 
GratL  1. 
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In  December,  1866,  the  City  of  Richmond 
filed  a  bill  ag^ainst  E.  W.  DeVoss,  R.  H. 
Maury  &  Co.  and  Asa  Otis,  in  which  it  was 
stated  that  there  were  then  outstanding  two 
bonds  of  the  city,  each  for  the  same  sum  of 
twenty-three  hundred  dollars,  of  the  funded 
debt  of  the  city,  one  of  which  was  held  by 
Otis  and  the  other  by  DeVoss.     The 

339  *plaintiff   was   advised  that  the  bond 
held  by  Otis  was   valid,  and  that  the 

bond  held  by  DeVoss  was  not  a  valid  claim 
against  the  city.  That  Otis,  who  was  a 
citizen  of  Massachusetts  prior  to  the  late 
war,  held  the  bond  of  the  city  No.  7,  for 
the  sum  of  twenty-three  hundred  dollars,  on 
which  he  had  received  interest  up  to  July 
1st,  1861.  That  from  July  1st,  1861,  to 
some  time  in  the  year  1865,  the  govern- 
ment of  the  Confederate  States  exercised 
over  the  greater  portion  of  the  State  of 
Virginia,  and  certainly  over  the  city  of 
Richmond  and  its  inhabitants,  all  the 
powers  and  functions  of  a  legitimate  sov- 
ereignty, exacting  obedience  to  its  laws  and 
measures  from  all  persons,  municipal  bodies 
and  bodies  corporate ;  and  among  these  were 
certain  laws  sequestrating  and  confiscating 
to  the  use  of  the  Confederate  States  all 
property,  rights  and  credits  within  its 
limits  which  belonged  to  the  citizens  of  the 
United  States,  as  the  estate  of  alien  ene- 
mies; and  the  courts  of  the  Confederate 
States  were  charged  with  the  execution  of 
these  laws.  That  in  a  suit  in  the  District 
Court  of  said  Confederate  States  for  the 
Eastern  District  of  Virginia,  between  the 
Confederate  States  and  the  City  of  Rich- 
mond, the  court  by  its  decree  confiscated 
the  debt  due  upon  the  bond  of  Otis,  along 
with  many  others  alike  situated,  to  the  use 
of  the  Confederate  States,  as  the  property 
of  an  alien  enemy,  and  commanded  the  said 
city  by  its  decree  to  issue  to  Henry  L/. 
Brooke,  as  receiver  of  the  said  court,  a  new 
bond  for  the  said  debt  of  twenty-three  hun- 
dred dollars,  and  directed  the  said  Brooke, 
when  the  said  bond  should  be  received  by 
him,  to  sell  the  same  for  the  use  of  the 
Confederate  States. 

That  the  Council  of  the  City  adopted  a 
resolution:  **That  in  obedience  to  a  decree 
of  the  District  Court  of  the  Confederate 
States  of  America  for  the  Eastern  District 
of  Virginia,  made  April  3d,  1862,  in  a  suit 
between  the  Confederate  States  of  Amer- 
ica    and    the    City     of     Richmond, 

340  '^onds   of   the   city  of  Richmond  be 
issued  to  Henry  L.    Brooke,    receiver 

of  said  court,  as  directed  by  said  decree, 
and  that  upon  the  books  of  the  auditor,  and 
also  upon  the  face  of  the  bonds,  it  shall  be 
stated  on  account  of  what  bonds  said  new 
bonds  are  issued.  And  whenever  said  bonds 
are  transferred,  they  shall  show  that  the 
bonds  issued  are  on  account  of  bonds  men- 
tioned in  said  decree.  And  the  auditor 
is  hereby  directed  to  pay  to  the  said 
H.  L.  Brooke,  receiver  as  aforesaid,  the 
interest  now  due  upon  the  aforesaid  bonds 
as  directed  in  said  decree.*'  That  in 
pursuance  of  said  decree  and  resolution, 
the  interest  was  paid  to  Brooke,  and  a  bond 


No.  40,  was  issued  to  him  by  the  auditor  in 
place  of  the  bond  of  Otis,  on  the  face  of 
which  it  was  stated:  "Be- it  known,  that 
the  City  of  Richmond  is  indebted  to  H.  L. 
Brooke,  receiver  of  the  District  Court  of 
the  Confederate  States  of  America  for  the 
Eastern  District  of  Virginia,  in  lieu  of 
bond  No.  7,  standing  in  the  name  of  Asa 
Otis,  and  sequestrated  by  the  decree  of  said 
court  on  the  3d  of  April,  1862,  in  the  case 
of  The  Confederate  States  v.  The  City  of 
Richmond,  and  his  assigns,  in  the  sum  of 
$2,300  redeemable  1st  of  July,  1891,  and 
bearing  interest  at  the  rate  of  six  per  cent, 
per  annum  from  the  1st  of  January,  1862, 
payable  semi-annually  1st  of  January  and 
1st  of  July  ;**  which  bond  was  dated  ISth 
of  April,  1862. 

The  bill  further  stated  that  Brooke  passed 
the  bond  to  R.  H.  Maury  &  Co. ,  who,  being 
the  holders  thereof,  applied  to  the  auditor 
for  a  new  bond ;  and  they  having  surren- 
dered the  bond,  the  auditor  issued  to  them  a 
new  bond,  in  which  they  were  the  obligees, 
but  omitted  to  make  the  said  new  bond  show 
on  its  face  that  it  was  on  account  of  a 
bond  mentioned  in  said  decree.  That  this 
omission  was  without  the  authority  or 
sanction  of  the  City,  by  its  Council  or 
otherwise ;  the  aforesaid  resolution  being  at 
that  time,  and  ever  since  its  adop- 
341  tion,  in  full  force.  The  *bill  charges 
that  Maury  &  Co.  took  the  bond  with 
notice  that  it  was  given  in  lieu  of  the  bond 
of  Otis ;  and  that  afterwards  they  passed  it 
off  to  DeVoss,  who  in  like  manner  obtained 
a  new  bond,  payable  to  himself,  in  the  place 
of  the  one  he  surrendered. 

The  prayer  of  the  bill  was  for  a  surrender 
of  the  bond  held  by  DeVoss,  and  for  gen- 
eral relief. 

The  resolution  of  the  Council  is  properly 
stated  in  the  bill ;  but  there  is  no  copy  of 
the  bond  issued  to  Brooke  in  the  record, 
though  the  bill  makes  it  an  exhibit.  This 
bond  was,  on  the  29th  of  October,  1862,  as- 
signed by  the  attorney  of  Brooke  to  R.  H. 
Maury  Sl  Co.,  and  the  bond  issued  to  them, 
and  that  afterwards  issued  to  DeVoss,  is 
in  the  usual  fori^  of  bonds  issued  by  the 
City  of  Richmond;  and  is  executed  in 
the  mode  prescribed  by  the  ordinance  of 
the  city. 

DeVoss,  in  his  answer,  denied  all  knowl- 
edge of  the  confiscation  of  the  bond  of  Otis, 
all  knowledge  of  the  resolution  of  the  Coun- 
cil, or  that  the  bond  he  held  was  issued  on 
account  of  Otis'  bond.  And  he  said  that  it 
had  been  his  purpose  not  to  purchase  con- 
fiscated property,  and  he  invariably  asked 
if  the  stock  he  proposed  to  buy  was  free 
from  the  taint  of  confiscation ;  and  it  was 
only  upon  such  assurance  that  he  would 
buy.  He  says  that  the  bond  issued  to  R. 
H.  Maury  &  Co.  was  not  delivered  to  him ; 
but  that  Maury  &  Co.  delivered  to  him  the 
bond  he  holds  payable  to  himself. 

R.  H.  Maury  &  Co.,  by  their  answer, 
denied  all  notice  that  the  bond  they  received 
was  issued  in  place  of  the  bbnd  issued  to 
Brooke.  They  say,  that  a  suspicion  that 
such   was  the   fact  would   have    prevented 
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their  purchase  of  it,  it  being  their  settled 
practice  not  to  buy  stocks  or  other  securi- 
ties, the  title  to.  which  was  derived  through 
proceedings  of  sequestration  in  the  Confed- 
erate court.  That  they  bought  the  bond 
of   L/ancaster   A    Co.,    brokers,    who 

342  Mid  not  inform  them   of  the  name  of 
the  holder  of  the  bond  or  exhibit  it  to 

them ;  and  that  upon  their  agreeing  to  buy, 
L/ancaster  &  Co.  procured  a  bond  to  be 
issued  to  the  respondents,  which  was  in  the 
usual  form. 

The  charter  of  the  city  gives  authority 
to  borrow  money  without  any  restrictions 
as  to  the  amount,  and  the  ordinance  of  the 
city,  which  is  substantially  taken  from  the 
Act  of  Assembly,  prescribes  the  mode  in 
which  bonds  or  certificates  of  debt  of  the 
city  shall  be  issued  and  executed.  The 
practice  in  the  transfer  of  bonds  is  gener- 
ally for  the  owner  to  give  a  power  of  attor- 
ney to  his  agent  who  sells,  to  transfer  the 
bond  on  the  books  of  the  auditor ;  and  when 
a  sale  is  made,  this  agent  has  the  transfer 
made  and  the  new  bond  issued  payable  to 
the  purchaser,  which  the  agent  delivers  to 
the*  purchaser. 

DeVoss  having  been  in  Europe  during 
the  period  of  these  transactions,  his  agent, 
who  made  the  purchase  for  him,  fully  sus- 
tains his  answer  as  to  notice  and  his  refus- 
ing to  deal  in  securities  derived  under  the 
sequestration  acts. 

The  cause  came  on  to  be  heard  on  the  19th 
of  December,  1866,  and  it  was  agreed  that 
the  court  might  refer  to  the  charter  of  the 
city,  as  well  as  its  ordinances  and  entries 
upon  the  books  of  the  auditor  of  the  city. 
And  thereupon  the  court  held,  that  the  bond 
held  by  DeVoss  constituted  no  binding  and 
valid  obligation  upon  the  City  of  Rich- 
mond ;  and  that  the  complainant  be  forever 
quieted  and  acquitted  from  all  claims  or 
demands  by  reason  of  the  same.  From  this 
decree,  DeVoss  applied  to  this  court  for  an 
appeal,  which  was  allowed. 

Page  &  Maury  and  J.    Alfred    Jones,    for 
the  appellants. 
Daniel,  for  the  appellee. 

JOYNES,  J.    The  only  point  decided    by 

the  Circuit  Court  was,    that   the   bond  held 

by  DeVoss   imposed   no  valid  obliga- 

343  tion  *on    the   city,    and  the  propriety 
of  that  decision    is   the  only  question 

upon  which  our  decision  has  been  invoked. 
The  bill  proceeds  upon  the  assumption 
that  the  decree  of  the  court  of  the  Confed- 
erate States,  by  which  the  bond  held  by 
Otis  is  alleged  to  have  been  sequestered  and 
confiscated,  and  in  pursuance  of  which  it 
was  sold,  did  not  protect  the  city  against 
his  claim,  after  the  suppression  of  the  Con- 
federate Government.  This  assumption  is 
controverted  by  the  answer  of  DeVoss, 
which  denies  that  rights  growing  up  under 
the  laws  of  that  government  and  the  decrees 
of  its  courts,  while  it  was  de  facto  the  gov- 
ernment, expired  with  it  on  its  overthrow. 
This  question,  however,  was  not  discussed 
in  the  argument  in  this  court.  The  pro- 
ceedings   and    decree    of    the    Confederate 


court  are  not  exhibited,  nor  their  existence 
even  admitted  by  the  pleadings ;  and  though 
the  existence  of  a  law  for  the  confiscation 
of  the  property  of  alien  enemies  is  ad- 
mitted, the  special  terms  of  the  law  do  not 
appear.  There  are  not  sufficient  materials 
in  the  record,  therefore,  to  enable  the  court 
to  consider  and  decide  upon  the  legal  effect 
of  the  decree  of  confiscation,  if  we  were 
asked  to  do  so.  And  accordingly,  we  have 
not  considered  that  question.  I  shall  as- 
sume, for  the  purposes  of  the  case,  as  was 
assumed  in  the  argument,  that  the  decree 
of  confiscation  and  the  proceedings  under  it 
did  not  affect  the  title  of  Otis  to  claim  pay- 
ment of  the  bond  held  by  him,  or,  of  them- 
selves, give  validity  to  the  bond  held  by 
DeVoss.  And  besides,  it  would  not  tw 
competent  to  consider  the  effect  of  that  de- 
cree as  between  the  City  and  Otis,  because 
no  such  question  has  been  raised  in  the 
pleadings.  Whatever  may  be  the  rights  of 
DeVoss,  the  City  is  not  at  liberty,  on  the 
present  pleadings,  to  controvert  the  title 
of  Otis. 

It  is  conceded  that  the  bond  held  by  De- 
Voss was  executed  and  issued  to  him  by  the 
officers  of  the  city  to  whom  was  entrusted, 
by  its  laws,  the  general  duty  of  exe- 
344  cuting  *and  issuing  bonds.  In  the 
argument  for  the  appellants,  these 
officers  were  treated  as  the  agents  of  the 
City,  and  the  general  principles  of  the  lav 
of  agency  were  regarded  as  applying  to  the 
City  in  respect  to  the  acts  and  functions 
of  such  officers,  in  like  manner  as  to  other 
corporations  and  their  officers  and  servants. 

For  the  appellee  it  was  contended  that 
the  functions  of  these  officers  in  reference 
to  the  execution,  transfer,  and  renewal  of 
bonds  of  the  city,  pertain  to  the  execution 
by  the  City  of  the  powers  and  duties  de- 
volved upon  it  in  the  character  of  a  local 
government,  and  that  the  City  cannot  be 
held  liable  for  their  misfeasance  or  negli- 
gence in  the  discharge  of  those  functions, 
according  to  the  principles  on  which  this 
court  proceeded  in  City  of  Richmond  r. 
lyong's  adm'r,  17  Gratt.  375. 

But  that  principle  has  no  application  to 
this  case.  The  power  which  was  in  ques- 
tion in  the  case  referred  to,  was  one  of  ttioee 
conferred  upon  the  city  for  public  purposes 
only,  and  pertained  to  its  character  as  a 
local  government.  It  was  not  conferred 
with  any  view  to  the  private  advantage  or 
emolument  of  the  City.  But  the  power  to 
borrow  money  is  bestowed  primarily  for  the 
advantage  and  benefit  of  the  City.  It  has 
no  direct  relation  to  the  powers  and  duties 
of  the  City  as  a  local  government.  It  may 
be  exercised  in  a  particular  case  with  a  view 
to  the  better  execution  of  those  powers  and 
duties,  but  it  is  not  essential  to  their  exe- 
cution. It  involves  no  exercise  of  sovereign" 
power  over  the  persons  or  property  of  the 
citizens,  but  is  such  a  power  as  may  be  ex- 
ercised by  a  private  individual,  or  by  an 
ordinary  trading  or  commercial  corporation. 
Such  a  power  is  entirely  distinct,  in  con- 
templation of  law,  from  those  which  are 
bestowed  upon  the  City  for  public  purposes 
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only,  and  pertain  to  its  functions  as  a  local  \ 
g-Qvernment,  exercising,  for  that  purpose, 
a  portion  of  the  sovereign  power  of  the 
State.  The  city,  quoad  hoc,  is  a 
345  *private  corporation.  This  distinc- 
tion is  taken  by  Sir  Lloyd  Kenyon, 
Master  of  the  Rolls,  in  Moodaly  v.  East 
India  Company,  1  Brown  C.  C.  469.  The 
plaintiff  had  taken  a  lease  from  the  Com- 
pany granting  him  permission  to  supply  the 
inhabitants  of  Madras  with  tobacco  for  ten 
years.  Before  the  term  was  out,  the  Com- 
pany dispossessed  the  plaintiff,  and  granted 
the  privilege  to  another.  The  plaintiff  filed 
a  bill  of  discovery,  with  a  view  to  bringing 
an  action  against  the  Company.  It  was 
objected  on  behalf  of  the  defendants,  that 
the  act  complained  of  was  incident  to  their 
character  as  a  sovereign  power,  and  could 
not  be  made  the  subject  of  a  suit.  His 
Honor  admitted  that  no  suit  would  lie 
against  a  sovereign  power  for  any  thing 
done  in  that  capacity ;  but  he  held  that  the 
defendants,  in  that  case,  did  not  come 
within  the  rule.  He  said:  **They  have 
rights  as  a  sovereign  power;  they  have 
also  duties  as  individuals ;  if  they  enter  into 
bonds  in  India,  the  sums  secured  may  be 
recovered  here.  So  in  this  case,  as  a  pri- 
vate company,  they  have  entered  into  a 
private  contract,  to  which  they  must  be  lia- 
ble. '  • 

The  power  to  borrow  money  is,  of  course, 
a  discretionary  power,  to  be  executed  or 
not,  at  the  pleasure  of  the  City,  and  in  such 
manner  as  it  may  see  fit.  But  when  the 
City,  through  its  proper  authorities,  has 
determined  to  exercise  this  power,  and  has 
prescribed  how  the  bonds  shall  be  executed, 
how  they  shall  be  transferred,  and  how  new 
bonds  shall  be  issued  to  the  assignees, 
duties  devolve  upon  the  City  which  are  ab- 
solute and  purely  ministerial.  The  holder  of 
a  bond  has  a  right  to  transfer  it.  The  City 
is  bound  to  allow  the  transfer;  to  make  the 
proper  registry;  and  to  issue  a  new  bond 
to  the  assignee.  For  a  refusal  to  perform 
these  duties,  an  action  will  lie  against  the 
City,  though  perhaps  the  performance  of 
them  cannot  be  enforced  by  mandamus. 
Angell  &  Ames  on  Corp.  J  381,  J  710.  The 
City  may,  and,  indeed,  must,  from  the 
346  necessity  *of  the  case,  confide  the  per- 
formance of  these  duties  to  officers 
and  agents;  but  they  perform  them  in  the 
place  and  stead  of  the  City ;  their  acts,  in 
the  execution  of  these  duties,  are  the  acts 
of  the  City.  They  are  the  mere  agents  and 
servants  of  the  City,  and  in  such  a  case  the 
maxim  respondeat  superior  applies.  Saw- 
yer V.  Corse,  17  Gratt.  230.  See  Bailey  v. 
Mayor  i&c.  of  New  York,  3  Hill  R.  531 ;  City 
of  Dayton  v.  Plase,  4  Ohio  N.  S.  R.  80 ; 
Clark  V.  Mayor  &c.  of  Washington,  12 
Wheat.  R.  40;  Thayer  v.  Boston,  19  Pick. 
R.  511 ;  Weightman  v.  Corporation  of  Wash- 
ington, 1  Black.  U.  S.  R.  39;  Conrad  v. 
Ithaca,  16  N.  Y.  R.  158,  and  cases  cited. 

It  was  contended  for  the  appellee  that  De- 
Voss  must  be  taken  to  have  had  notice  of 
the  character  and  history  of  the  bond  issued 
to    him.     It    is   not   pretended   that  he  had 


actual  notice,  and  it  is  very  clear  that  he 
did  not  have  such  notice.  But  he  purchased 
the  bond  from  R.  H.  Maury  &  Co. ,  by  whom 
it  was  transferred  to  him  in  February,  1863; 
and  it  was  transferred  to  them  in  October, 
1862,  by  H.  L.  Brooke,  receiver,  under  the 
decree  of  confiscation.  From  this,  it  is 
argued,  DeVoss  must  be  charged  with  con- 
structive notice  of  the  character  of  the  bond, 
which  he  might  have  ascertained  if  he  had 
traced  it  back  through  the  books  of  the 
Auditor.  But  I  do  not  think  so.  The  bond 
delivered  to  DeVoss  by  Maury  &  Co.  was 
perfectly  regular  on  its  face.  DeVoss  had 
no  reason  to  suspect  that  it  was  a  bond 
issued  in  lieu  of  one  that  had  been  confis- 
cated, but  he  had  the  best  reason  to  believe 
the  contrary.  For  1.  The  bond  did  not 
contain  the  statement  which  such  bonds 
were  required  to  contain  by  the  resolution 
of  the  Council.  And  2.  Maury  A  Co.  knew 
that  DeVoss  would  not  purchase  such  bonds, 
and  their  delivery  of  this  bond  to  him  was 
an  assurance  that  it  did  not  belong  to  that 
class.  It  does  not  appear  that  he  ever  saw 
the  bond  which  Maury  &  Co.  held ;  but 
347  if  he  had  seen  it,xthat,  too,  *was  reg- 
ular on  its  face.  There  was  nothing, 
therefore,  to  excite  his  suspicion,  or  to  put 
him  on  enquiry.  All  that  can  be  said  is, 
that  he  might  have  ascertained  the  facts  if 
he  had  gone  to  the  Auditor's  office  and 
traced  the  bond  back  to  its  source.  But 
that  is  not  enough  to  charge  him  with  con- 
structive notice  of  what  he  might  there 
have  ascertained,  in  the  absence  o;f  any- 
thing to  put  him  on  enquiry.  2  Rob.  Pr. 
29;  Opinion  of  Cabell,  J.,  in  French  v. 
Loyal  Company,  5  Leigh  627.  And  accord- 
ing to  the  recent  cases  in  England,  a  party 
will  not  be  charged  with  constructive  notice, 
unless  the  circumstances  are  such  that  the 
court  can  say  that  it  was  his  duty  to  ac- 
quire the  knowledge  in  question,  and  that 
his  failure  to  obtain  it  was  the  result  of 
culpable  negligence.  It  is  not  enough  that 
he  should,  from  a  want  of  prudent  caution, 
have  neglected  to  make  enquiries;  but  he 
must  have  designedly  abstained  from  such 
enquiries,  for  the  purpose  of  avoiding 
knowledge ;  there  must  be  a  willful  blind- 
ness, and  not  mere  want  of  caution.  Jones 
V.  Smith,  1  Hare  R.  55;  S.  C.  on  appeal,  1 
Phillips  R.  244 ;  Ware  v.  Lord  Egmont,  31 
Kng.  L.  and  Kq.  R.  89.  It  was  argued  that 
DeVoss  claims  under  assignment  from 
Maury,  and  that  it  was  his  duty  to  look  to 
Maury's  title,  by  tracing  the  bond  back 
through  the  previous  transfers.  This,  how- 
ever, is  not  the  title  which  DeVoss  holds. 
He  holds  a  new  bond  given  directly  to  him- 
self. The  nature  of  his  title  will  be  more 
fully  considered  hereafter. 

The  validity  of  the  bond  held  by  DeVoss 
is  controverted  on  the  ground  that  the  offi- 
cers of  the  City  by  whom  it  was  issued  ex- 
ceeded their  authority  in  doing  so.  This 
objection  is  founded  on  the  resolution  of 
the  Council  passed  April  14,  1862.  This 
resolution  directed,  1.  That  bonds  of  the 
city  should  be  issued  to  H.  L.  Brooke,  re- 
ceiver, in  obedience  to  the  decree  of  confis- 
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cation ;  and  2,  in  substance,  that  it  should 
be  stated  on  the  face  of  such  bonds, 
34S  *and  also  on  the  face  of  all  others 
that  might  be  given  in  place  of  them, 
in  case  of  transfer,  'that  thej  were  issued 
in  place  of  bonds  which  had  been  confis- 
cated. The  object  of  this  last  provision 
was  to  give  notice  to  purchasers  of  this 
class  of  bonds,  so  that  they  should  cease  to 
be  binding  on  the  City  in  case  the  decree 
of  confiscation  should  be  overthrown  by 
the  event  of  the  war. 

It  is  undoubtedly  true  that  it  was  the  in- 
tention of  the  Council,  that  no  bond  in  lieu 
of  a  confiscated  bond  should  be  issued  in 
any  case  without  the  special  statement  on 
its  face  required  by  the  resolution.  The 
prohibition  is  as  plain  as  if  the  language 
of  the  resolution  had  been  in  the  form  of 
express  prohibition.  As  between  the  City 
and  the  officers,  therefore,  it  limited,  in 
respect  to  this  class  of  bonds,  the  authority 
of  the  officers. 

But  the  authority  of  these  officers  to 
transfer  bonds  and  to  issue  new  ones  was 
not  derived  from  this  resolution.  They  had 
a  general  authority  for  these  purposes  con- 
ferred by  the  ordinance.  They  had  long 
been  in  the  habit  also  of  making  such 
transfers  and  renewals,  from  which  the 
public  might  have  inferred  a  general  au- 
thority to  do  so.  This  resolution,  with  a 
view  to  the  protection  of  the  City,  directed 
the  officers  not  to  exercise  their  authority 
in  respect  to  this  particular  class  of  bonds, 
except  in  a  particular  way.  The  officers 
were  relied  upon  to  observe  this  direction, 
and  it  does  not  appear  in  the  record  that 
the  resolution  was  ever  communicated  to 
the  public.  There  appears  to  be  strong 
ground,  therefore,  to  say,  as  was  contended 
by  the  counsel  for  the  appellants,  that  in 
respect  to  the  public,  this  resolution  did  not 
operate  as  a  limitation  of  the  apparent 
power  of  the  officers,  which  remained  the 
same  as  before,  but  was  only  in  the  nature 
of  private  instructions  as  to  the  manner  in 
which  they  should  execute  their  authority 
in  particular  cases.  If  so,  it  is  clear  that 
the  act  of  the  officers  in  issuing  the 
349  bond  to  DeVoss,  in  'conformity  with 
their  apparent  authority,  was  not 
vitiated  by  their  omission  to  observe  the 
direction  contained  in  the  resolution. 

But  under  the  ordinance  the  officers  had 
no  authority  to  issue  a  new  bond  without  the 
surrender  of  the  old  one,  except  in  the  case 
of  a  lost  bond.  The  power  to  make  the  first 
issue  of  bonds  in  place  of  those  which  had 
been  confiscated  was  derived,  therefore, 
from  this  resolution  alone.  It  was  con- 
ferred on  special  terms  in  this,  that  the 
bonds  were  to  be  in  a  particular  form,  which 
was  prescribed  for  an  important  purpose, 
^very  bond  that  might  be  issued  in  place 
of  these  was  also  to  have  the  same  form. 
In  this  view,  it  may  be  contended,  that  this 
resolution  had  the  effect,  in  respect  to  this 
class  of  bonds,  of  taking  away  from  the 
officers  the  general  power  which  they  before 
had,  and  of  substituting;:  for  it  a  new  and 
limited  authority,  of  which  the  public  must 


take  notice.  I  do  not  think  it  worth  while 
to  discuss  this  question,  and  will  assome, 
for  the  purpose  of  the  argument,  that  the 
view  just  stated  is  a  sound  one. 

Assuming  that  the  officers  had  then  onlj 
a  limited  authority,  of  the  extent  of  \7hich 
the  public  were  bound  to  take  notice,  in 
respect  to  the  renewal  of  this  class  of  bonds, 
the  counsel  for  the  appellee  contended,  that 
the  bond  held  by  DeVoss,  which  was  not 
issued  in  conformity  with  this  authority, 
cannot  be  held  binding  on  the  City.  The 
counsel  for  the  appellants  contended,  on  the 
other  hand,  that  the  City  cannot  be  allowed 
to  avail  itself  of  this  defence  against  De- 
Voss, who  took  the  bond  issued  to  him 
without  a  knowledge  of  the  fact  that  the 
officers  exceeded  their  authority  in  issuing: 
it.  And  I  think  this  position  may  be 
maintained  on  principle  and  authority. 

The  City  of  Richmond  is  authorized  by 
its  charter  to  contract  loans,  without  limit 
as  to  amount,  and  to  issue  bonds  or  certifi- 
cates of  debt  for  the  money  borrowed. 
350  It  'provided  by  an  ordinance,  which 
is  a  transcript  of  a  law  of  the  State, 
(Code  of  1860,  p.  264,)  for  the  execution, 
transfer  and  renewal  of  these  bonds  or  cer- 
tificates. They  are  to  be  under  seal,  to  be 
registered  in  the  office  of  the  auditor,  and 
to  be  subscribed  by  the  president  of  the 
council  and  the  chamberlain.  Upon  the 
surrender  of  a  certificate  at  the  office  in 
which  it  is  registered,  a  transfer  may  be 
made  of  the  whole  amount,  or  any  part 
thereof,  by  the  person  appearing  on  the 
books  to  be  the  owner,  or  by  another  bear- 
ing a  power  of  attorney  from  him  to  make 
the  transfer.  When  a  transfer  is  made,  the 
old  certificate  is  to  be  cancelled  and  filed 
in  the  office  of  the  chamberlain,  and  one  or 
more  new  certificates  issued.  New  certifi- 
cates may  be  obtained  by  a  holder,  on  ap- 
plication, in  place  of  an  old  one,  where 
there  has  been  no  transfer.  Kvery  new 
certificate  is  to  be  registered,  signed  and 
countersigned  like  the  former  one.  When  a 
certificate  has  been  lost,  the  holder  may 
obtain  a  new  one  on  affidavit  and  three 
months'  advertisement  of  the  loss,  and  upon 
giving  bond  and  security  to  indemnify  all 
persons  against  any  loss  by  reason  of  issu- 
ing the  new  certificate. 

The  same  ordinance  also  provides  that 
the  person  appearing  on  the  books  of  the 
office  in  which  any  certificate  is  registered, 
as  the  owner  thereof,  shall  be  deemed  the 
owner  as  regards  the  City,  so  as  to  make 
valid  all  payments  to  him  on  account 
thereof  by  the  City,  made  before  a  transfer 
of  the  certificate  on  the  books  of  the  officer. 
But  if  the  person  so  appearing  on  the  books 
as  owner  shall  bona  fide,  and  for  valuable 
consideration,  sell,  pledge,  or  otherwise 
dispose  of  a  certificate  to  another,  and  de- 
liver to  him  the  certificate,  with  a  power  of 
attorney  authorizing  the  transfer  thereof 
on  the  books  of  the  proper  office,  the  title 
of  the  former  to  said  certificate  (both  at  law 
and  in  equity)  shall  vest  in  the  latter  for 
the  whole  amount  of  the  certificates,  or  so 
much    thereof    as    may    be     necessary   to 
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S51  effect  *the  purpose  of  the  sale,  pledge, 
or  other  disposition,  and  it  shall  so 
vest,  not  only  as  between  the  parties  them- 
selves, but  also  as  against  the  creditors  of, 
and  subsequent  purchasers  from,  the  former, 
subject  to  the  last  preceding  provision  in 
respect  to.  payments  by  the  City. 

Under  these  arrangements,  the  bonds  of 
the  City  were  put  upon  the  market.  It  is 
manifest  that  a  leading  object  contemplated 
by  these  arrangements  was  to  give  security 
to  the  title  of  holders  of  the  bonds,  and  thus 
to  promote  their  credit.  If  the  bonds  bad 
been  made  so  as  to  pass  by  assignment 
merely,  each  successive  assignee  would 
have  taken  only  an  equitable  title,  and  the 
bonds  in  his  hands  would  have  been  sub- 
ject to  the  same  defences  to  which  they 
would  have  been  subject  in  the  hands  of 
any  prior  holder.  It  is  provided,  however, 
that  upon  each  successive  transfer  a  new 
bond  shall  be  issued  in  the  name  of  the 
transferee,  which  will  give  him  a  legal  title 
to  demand  payment  of  the  money.  See 
Union  Bank  v.  Laird,  2  Wheat.  R.  390; 
Black  &  al.  v.  i^acharie  &  Co. ,  3  How.  U.  8. 
R.  483;  Fisher  &  al.  v.  E^ssex  Bank,  5  Gray's 
R.  373.  So  an  assignee  for  value,  who  re- 
ceives a  bond  from  the  holder  with  a  power 
of  attorney  to  transfer  it,  acquires,  under 
the  ordinance,  the  legal  title  of  the  holder 
before  a  transfer  on  the  books,  subject  only 
to  the  right  of  the  city  to  make  payment  to 
the  registered  owner.  The  new  certificate, 
or  the  delivery  of  an  old  certificate  with  a 
power  of  attorney  to  transfer  it,  will  cut  off 
all  defences  which  the  City  might  have 
against  any  prior  holder.  For  the  question, 
whether  the  holder  of  an  obligation  for  the 
payment  of  money  is  subject  to  the  defences 
of  the  debtor  against  a  prior  holder,  de- 
pends, in  the  absence  of  notice  or  fraud, 
upon  the  character  of  his  title,  as  legal  or 
equitable.  If  it  is  an  ordinary  chose  in 
action,  and  therefore  only  assignable  in 
equity,  it  is  subject  to  all  the  rights,  legal 
and  equitable,  which  the  debtor  had 
352  against  a  former  ^holder.  For,  while 
a  court  of  equity  will  sustain  the 
rights  of  the  assignee,  it  will  also  sustain 
the  rights  of  the  debtor  existing  before 
notice  of  the  assignment,  and  these  being 
prior  in  time  to  those  of  the  assignee,  pre- 
vail over  them.  But  where  the  assignee 
takes  the  legal  title  without  fraud  or  notice, 
this  principle  does  not  apply ;  the  title  of 
the  holder  is  absolute ;  and  all  defences  of 
the  debtor  against  prior  holders  are  cut  off. 
The  bona  fide  holder*  of  a  bond  issued  to 
him  stands,  therefore,  in  this  respect,  in 
the  position  of  the  holder  of  a  bill  of  ex- 
change or  negotiable  note.  This  is  conclu- 
sive to  show  that  he  is  not  bound  to  look 
behind  the  bond.  The  City  cannot  deny 
the  title  of  the  registered  owner,  who  still 
holds  his  bond.  Any  other  principle  would 
lead  to  embarrassment  and  inconvenience, 
and  greatly  impair  the  credit  of  the  bond. 
To  require  a  holder  to  investigate  the  pre- 
vious history  of  his  bond,  he  must  examine 
the  books  in  the  auditor's  office  and  the 
files     in    the   chamberlain's    office,    which 


are  not  open  to  public  inspection.  It  would 
often  be  impossible  for  him  to  trace  the 
history  of  his  bond,  from  the  union,  under 
one  name,  of  a  number  of  bonds  bought 
from  different  persons.  On  the  other  hand, 
it  is  the  duty  of  the  officers  of  the  City  to 
make  every  necessary  investigation,  at 
each  successive  transfer,  and  they  have  all 
the  means  of  doing  so. 

It  is  of  the  very  nature  of  such  a  bond, 
and  the  very  object  for  which  it  is  issued, 
that  it  shall  furnish  authentic  and  conclu- 
sive evidence  of  the  holder's  title  to  demand 
the  money  it  calls  for.  Such  is  the  general 
understanding  upon  which  such  bonds  and 
stocks  are  bought  and  sold  in  the  market ; 
and  an3"  other  principle  would  be  fatal  to 
the  credit  of  such  securities.  In  Davis  v. 
Bank  of  England,  2  Bing.  R.  393  (9  Eng. 
C.  L,-  R.  444) ,  when  the  Bank  had  permitted 
certain  stock  in  the  public  funds  standing 
on  the  books  of  the  Bank  to  be  trans- 

353  ferred  under  a  forged  *power  of  attor- 
ney, the  Court  of  Common  Pleas  said : 

**We  are  not  called  on  to  decide  whether 
those  who  purchase  the  stock  transferi'ed  to 
.them  under  the  forged  power  might  require 
the  Bank  to  confirm  that  purchase  to  them 
and  to  pay  them  the  dividends  on  such 
stocks,  or  whether  their  neglect  to  enquire 
into  the  authenticity  of  the  power  of  attor- 
ney might  not  throw  the  loss  on  them  that 
has  been  occasioned  by  the  forgeries;  but 
to  prevent,  as  far  as  we  can,  the  alarm 
which  an  argument  urged  on  behalf  of  the 
Bank  is  likely  to  excite,  we  will  say  that 
the  Bank  cannot  refuse  to  pay  the  dividends 
to  subsequent  purchasers  of  their  stocks. 
If  the  Bank  should  say  to  such  subsequent 
purchasers,  the  persons  of  whom  you  bought 
were  not  legally  possessed  of  the  stock  they 
sold  you,  the  answer  would  be,  the  bank, 
in  the  books  which  the  law  requires  them  to 
keep,  and  for  keeping  which  they  receive 
a  remuneration  from  the  public,  have  reg- 
istered these  persons  as  the  owners  of  these 
stocks,  and  the  Bank  cannot  be  permitted 
to  say  that  such  persons  were  not  the 
owners.  If  this  be  not  the  law,  who  will 
purchase  stock,  or  who  can  be  certain  that 
the  stock  which  he  holds  belongs  to  him? 
It  has  ever  been  an  object  of  the  Legislature 
to  give  facility  to  the  transfer  of  shares  in 
the  public  funds.  This  facility  of  transfer 
is  one  of  the  advantages  belonging  to  this 
species  of  property,  and  this  advantage 
would  be  entirely  destroyed  if  a  purchaser 
should  be  required  to  look  to  the  regularity 
of  the  transfer  to  all  the  various  persons 
through  whom  such  stock  had  passed.  In- 
deed, from  the  manner  in  which  stock 
passes  from  man  to  man,  from  the  union  of 
stocks  bought  of  different  persons  under  the 
same  name,  and  the  impossibility  of  dis- 
tinguishing what  was  regularly  transferred 
from  what  was  not,  it  is  impossible  to  trace 
the  title  of  stock  as  you  can  that  of  an 
estate.  You  cannot  look  further,  nor  is  it 
the  practice   ever  to  attempt   to  look 

354  further  than  the  bank  *books  for  the 
title   of   the   person   who  proposes  to 

transfer  to  you."     In  conformity  with  these 
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views,  it  was  held  in  Bank  of  Kentucky  v. 
Schuylkill  Bank,  1  Parsons  Sel.  Ca.  180,  in 
reference  to  spurious  stock  fraudulently 
issued  by  an  agent  of  the  bank,  and  trans- 
ferred from  time  to  time  to  innocent  pur- 
chasers, that  against  bona  fide  holders  of 
such  stock  the  bank  **  would  be  estopped 
from  going  beyond  its  last  certificate  in 
any  question  between  the  bank  and  such 
holder,  touching  the  obligatory  force  of 
such  certificate  on  the  corporation."  p. 
250.  To  the  same  effect  is  the  opinion  of 
Redfield,  J.,  in  Sabin  v.  Bank  of  Wood- 
stock, 21  Verm.  R.  353,  cited  with  approba- 
tion in  Fisher  v.  Essex  Bank,  5  Gray  R. 
373. 

The  common  course  of  business  in  the 
sale  and  purchase  of  such  bonds  shows  that 
such  is  the  general  understanding  as  to  the 
character  and  effect  of  the  bond.  A  party 
having  a  bond  to  sell  delivers  it  to  a  broker, 
with    a    power  of   attorney  authorizing  an 

attorney    to    transfer   it  to ,  the 

name  of  the  transferee  being  left  blank. 
When  a  purchaser  is  found,  the  blank  is 
filled  with  the  name,  the  transfer  is  made 
on  the  books,  and  a  new  bond  issues  to  the 
purchaser.  The  purchaser  takes  the  bond, 
but  he  seldom  knows,  and  never  cares,  who 
held   the  previous  bond. 

There  is  nothing  unreasonable  or  harsh 
in  holding  the  City  to  be  estopped  from 
disputing  the  title  of  DeVoss.  On  the  con- 
trary, it  is  highly  just  and  reasonable.  The 
City  appointed  officers  to  issue  its  bonds, 
in  whom  it  confided.  It  knew  that  its  bonds 
were  the  subject  of  daily  traffic,  in  and  out 
of  Richmond.  From  the  nature  of  the  busi- 
ness, it  must  have  expected  and  intended 
the  public  to  confide  in  these  officers.  There 
were  two  classes  of  bonds  to  be  issued,  and 
the  class  to  which  each  bond  belonged  was 
to  be  indicated  by  its  form.  The  officers 
were  specially  entrusted  by  the  city  with 
that  duty;  they  had  the  means 
355  *of  knowing  the  fact  in  every  case, 
and  could  not  make  a  mistake  without 
gross  negligence.  These  means  were  not 
equally  open  to  the  public. 

Under  these  circumstances,  it  was  natu- 
ral that  purchasers  should  presume  that  the 
officers  did  their  duty.  They  had  a  right 
to  rely  on  such  a  presumption  in  their  deal- 
ings. Indeed,  it  was  necessary  for  them  to 
do  so ;  and  it  would  be  unjust  to  allow  the 
City  to  say  to  them,  when  they  dealt  in 
good  faith,  that  they  ought  not  to  have 
relied  on  it. 

The  case  of  The  Royal  British  Bank  v. 
Turquand,  5  El.  &  Bl.  R.  248  (85  E.  C.  L. 
R. ),  was  an  action  against  the  official  man- 
ager of  a  railway  company  (that  being  the 
mode  of  suing  the  company),  upon  a  bond 
for  ;f2,000,  payable  to  the  plaintiff,  and 
signed  by  two  directors,  under  the  seal  of 
the  company.  There  was  a  plea  setting  out 
a  clause  in  the  deed  of  settlement  of  the 
company,  which  provided  that  the  company 
might  borrow,  on  bond,  such  sums  as 
should,  from  time  to  time,  by  a  general 
resolution  of  the  company,  be  allowed  to  be 
borrowed,  and  averring   that   there  was  no 


such  resolution  authorizing  the  making  of 
this  bond.  The  Court  of  Q.  B.  held  the 
plea  to  be  bad.  The  judgment  was  affirmed 
in  the  Exchequer  Chamber,  6  El.  &  Bl.  R. 
327  (88  Eng.  C.  L.  R.).  Jervis,  C.  J.,  de- 
livering the  opinion  of  the  whole  court, 
said:  **We  may  now  take  for  granted  that 
the  dealings  with  these  companies  are  not 
like  dealings  with  other  partnerships,  and 
that  the  parties  dealing  with  them  are 
bound  to  read  the  statute  and  the  deed  of 
settlement.  But  ttiey  are  not  bound  to  do 
more.  And  the  party  here,  on  reading  the 
deed  of  settlement,  would  find,  not  a  pro- 
hibition from  borrowing,  but  a  permission 
to  do  so  on  certain  conditions.  Finding  that 
the  authority  might  be  made  complete,  by  a 
resolution,  he  would  have  a  right  to  infer 
the    fact    of   a  resolution  authorizing 

356  that  which,  on  the  face  *of  the  docu- 
ments,   appeared    to   be  legitimatelj 

done." 

In  the  case  of  The  Prince  of  Wales  Co.  v. 
Harding,  El.  Bl.  &  El.  183  (96  Eng.  C.  L. 
R. ),  which  was  an  action  against  the  official 
manager  of  the  Athenaeum  Assurance  Com- 
pany upon  a  policy,  the  deed  of  settlement 
provided  (sect.  20,)  that  the  common  seal 
should  not  be  affixed  to  any  policy,  except 
by  the  order  of  three  directors,  signed  bj 
them  and  countersigned  by  the  manager; 
and  that  (sect.  28),  every  policy  should  be 
given  under  the  hands  of  not  less  than  three 
directors,  and  sealed  with  the  common  seal. 
The  policy  in  question  was  sealed  with  the 
common  seal  and  signed  by  three  directors, 
one  of  whom  was  manager;  but  there  was 
no  previous  order  made,  as  required  by  the 
20th  section.  The  case  was  elaboratelj 
argued  by  the  most  eminent  counsel.  It 
was  contended  for  the  defendant,  that  the 
previous  order  required  by  the  20th  section 
was  a  condition  precedent  to  the  power  of 
the  directors  to  affix  the  seal  to  the  policj; 
that  the  directors  were  agents,  with  limited 
authority ;  that  those  who  contracted  with 
them  had  notice  of  the  limits,  because  the 
statute  conferred  the  authority  subject  to 
the  provisions  of  the  act  and  of  the  deed  of 
settlement,  which  was  registered  for  public 
inspection ;  and  that  the  shareholders,  as 
the  principals,  had  a  right  to  repudiate 
every  policy  not  executed  in  pursuance  of 
the  authority  given  to  the  directors.  The 
Court  of  Q.  B.,  in  an  elaborate  judgment, 
overruled  this  argument,  and  held  that  the 
policy  was  binding  on  the  company.  It 
was  held  that  a  person  receiving  a  policj 
in  good  faith,  had  a*  right  to  presume  that 
the  directors  who  signed  it  had  done  their 
duty,  and  that  they  had  the  preliminary 
order  for  executing  it. 

The  case  of  The  Royal  Bank  v.  Turquand 

was   cited   with    approval    by  the  Supreme 

Court  in  Commissioners  of  Knox  county  v. 

Aspinwall,   21    How.  U.    S.    R.    539.     The 

Board  of  Commissioners   of  a  county 

357  were  authorized   by  *statute   to  sub- 
scribe for  railroad  stock,  and  to  issue 

bonds  of  the  county  therefor,  in  case  a 
majority  of  the  voters  of  the  county  should 
so  determine,  after  a  certain  notice  should 
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be  g'iven  of  the  time  and  place  of  election. 
The  Board  sutMcribed  for  the  stock  and 
issued  the  bonds,  purporting*  to  act  in  com- 
pliance with  the  statute.  The  required 
notice  was  not  given,  and  it  was  contended 
that  consequently  the  power  to  issue  the 
bonds  was  ever  vested  in  the  Board.  It  was 
conceded  by  the  court  that  every  person 
dealing  in  the  bonds  was  chargeable  with 
a  knowledge  of  the  statute  under  which  they 
were  issued,  and  that  as  the  Board  was 
acting  under  delegated  authority,  he  must 
show  that  the  authority  was  properly  con- 
ferred. But  it  was  held,  1.  That  as  the 
bonds  imported  on  their  face  a  compliance 
with  the  law  under  which  they  were  issued, 
the  purchaser  was  not  bound  to  look  further 
for  evidence  of  a  compliance  with  the  con- 
ditions to  the  grant  of  the  power.  *^The 
purchaser  of  the  bonds  had  a  right  to  assume 
that  the  vote  of  the  county,  which  was 
made  a  condition  of  the  grant  of  the  power, 
had  l>een  obtained,  from  the  fact  of  the 
subscription  by  the  Board  to  the  stock  of 
the  railroad  company  and  the  issuing  of 
the  bonds."  2.  That  upon  the  true  con- 
struction of  the  statute,  the  Board  were  the 
proper  judges  whether  a  majority  of  the 
votes  in  the  county  had  been  cast  in  favor 
of  the  subscription.  The  court  said :  **The 
right  of  the  Board  to  act  in  an  execution  of 
the  authority  is  placed  upon  the  fact  that  a 
majority  of  the  votes  had  been  cast  in  favor 
of  the  subscription,  and  to  have  acted  with- 
out ascertaining  it,  would  have  been  a  clear 
violation  of  duty,  and  the  ascertainment  of 
the  fact  was  necessarily  left  to  the  enquiry 
and  judgment  of  the  Board  itself,  as  no 
other  tribunal  was  provided  for  the  purpose. 
The  Board  was  one,  from  its  organization 
and  general  duties,  fit  and  competent  to  be 
the   depositary   of   the  trust   thus  confided 

to  it."  *  **We  do  not  say  that 
358      *the   decision  of  the  Board  would  be 

conclusive  in  a  direct  proceeding  to 
enquire  into  the  facts  previously  to  the  ex- 
ecution of  the  power,  and  before  the  rights 
and  interests  of  third'parties  had  attached ; 
but  after  the  authority  had  been  executed, 
the  stock  subscribed,  and  the  bonds  issued, 
and  in  the  hands  of  innocent  holders,  it 
would  be  too  late,  even  in  a  direct  proceed- 
ing, to  call  it  in  question." 

This  case  has  been  followed  in  several 
subsequent  cases  in  the  same  court,  the 
latest  of  which  is  Supervisors  v.  Schenck, 
5  Wall.  a.  S.  R.  772,  decided  in  1867.  In 
all  these  cases,  the  bonds  in  question  were 

Payable  to  bearer,  and  passed  by  delivery, 
'hat  circumstance  was  not  expressly  made 
a  ground  of  decision  in  the  case  of  The 
Commissioners  of  Knox  county  v.  Aspin- 
wall,  which  proceeded  on  the  principle  of 
the  case  of  Royal  Bank  v.  Turquand,  where 
the  instrument  was  a  common  bond,  paya- 
ble to  the  plaintiff.  In  the  case  in  5th 
Wallace,  the  opinion,  referring  to  the  pre- 
vious cases,  says:  "Where  a  corporation 
has  power,  under  any  circumstances,  to 
issue  negotiable  securities,  the  decision  of 
this  court  is,  that  the  bona  fide  holder  has 
a  right  to  presume  they  were  issued  under 


the  circumstances  which  give  the  requisite 
authority,  and  they  are  no  more  liable  to 
be  impeached  in  the  hands  of  such  a  holder 
than  any  other  commercial  paper."  This 
ground  of  decision  is  equally  applicable  to 
the  present  case.  For,  as  we  have  already 
seen,  the  person  to  whom  a  bond  of  the  City 
of  Richmond  is  issued,  and  who  takes  it  in 
good  faith,  takes  a  legal  title,  and  is  no 
more  subject  to  defences  which  might  be 
made  against  a  former  holder  than  he  would 
be  if  he  was  the  holder  of  negotiable  paper. 
It  was  part  of  the  duty  of  the  officers  in- 
terested with  the  transfer  and  renewal  of 
bonds  to  ascertain,  in  every  instance  after 
April  14, 1862,  whether  the  bond  transferred 
represented  a  confiscated  bond,  and  to  cer- 
tify whether  it  did  or  did  not  in  the 

359  form  of  the  renewed  bond.     *When, 
therefore,  these  officers  failed  in  any 

case,  through  negligence,  to  certify  on  the 
face  of  a  bond  issued  by  them  that  it  repre- 
sented a  confiscated  bond,  when  such  was 
the  fact,  it  was  the  common  case  of  an 
agent  acting  negligently  in  the  regular 
course  of  his  employment.  The  law  is  well 
settled  and  familiar  that,  in  such  cases, 
the  principal  must  bear  the  consequences  of 
his  agent's  negligence,  as  between  himself 
and  an  innocent  third  person,  even  though 
the  act  or  omission  of  the  agent,  which 
constitutes  the  negligence,  was  wholly  un- 
authorized by  the  principal,  or  even  posi- 
tively forbidden  by  him.  1  Parsons  Sel. 
Ca.  180;  14  How.  U.  S.  R.  486.  Upon  this 
principle,  a  bank  is  held  to  suffer  for  the 
negligence  of  its  officer,  who  received  from 
an  innocent  person  payment  of  debt  in 
forged  notes,  which  purport  to  be  the  issue  of 
the  bank.  U.  S.  Bank  v.  Bank  of  Georgia, 
10  Wheat.  R.  333.  So  where  an  officer  of 
a  bank,  through  negligence,  pays  to  an  in- 
nocent holder  a  forged  check,  which  pur- 
ports to  be  drawn  upon  the  bank  by  one  of 
its  customers.  L/evy  v.  Bank  U.  S.,  1 
Binn.  R.  27.  And  so  the  bank  must  bear 
the  loss  where  its  officer  permits  a  transfer 
of  stock  under  a  forged  power  of  attorney, 
or  is  otherwise  guilty  of  negligence  or  of 
fraud  in  the  issue  or  transfer  of  stock. 
Davis  V.  Bank  of  England,  ubi  supra ;  Pol- 
lock V.  National  Bank,  3  8elden  R.  274 ; 
Bank  of  Kentucky  v.  Schuylkill  Bank,  1 
Parsons  Sel.  Ca.  180;  Bridgport  Bank  v. 
N.  Y.  &  N.  H.  R.  R.  Co.,  30  Conn.  R.  231; 
N.  Y.  &  N.  H.  R.  R.  Co.  v.  Schuyler  & 
als.,  34  N.  Y.  R.  30;  Sewall  v.  Boston  Water 
Power  Co. ,  4  Allen  R.  277. 

The  City  bonds,  as  I  have  said,  were  put 
upon  the  market  by  the  City,  and  were  the 
subject  of  daily  traffic.  The  public  were 
invited  to  deal  in  them,  and  it  was  impor- 
tant to  the  credit  of  the  City  that  they 
should  do  so  with  confidence  and  safety. 
To  insure  its  own  safety,  and  at  the  same 
time  the  safety  of  purchasers;  the  City 

360  undertook  *to  mark  the   class  of  con- 
fiscated  bonds.     Upon    principles   of 

good  faith  and  fair  dealing,  we  must  con- 
sider that  the  intention  was,  not  only  to 
admonish  purchasers  as  to  what  bonds  they 
could  not  buy  without  risk,  but  also   to  in- 
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form  them  as  to  what  bonds  they  might  buy 
with  safety.  The  absence  of  a  statement 
in  a  bond,  that  it  represented  a  confiscated 
bond,  was  equivalent  to  a  representation  to 
the  person  to  whom  it  was  issued,  and  to 
all  others  who  might  trade  for  it,  that  it 
did  not  represent  such  a  bond.  It  was,  in 
law,  the  representation  of  the  City,  because 
made  in  its  behalf  by  ofiBcers  charged  by  it 
with  the  duty  of  issuing  all  bonds,  and  of 
representing  on  the  face  of  each  whether  it 
did  not  belong  to  the  class  of  confiscated 
bonds. 

From  the  nature  of  the  business,  the  City 
knew  that  this  representation,  conveyed  by 
the  form  of  the  bond,  would  be  relied  on, 
and  must  have  intended  that  it  should  be. 
When  a  party  has  relied  upon  it,  and  in 
good  faith  paid  his  money  on  the  faith  of 
it,  it  would  be  the  height  of  injustice  to 
allow  the  City  to  say  to  him  it  is  not  true, 
and  that  it  was  his  folly  to  believe  it. 

This   case,    therefore,    falls    within    the 
principle  of  estoppel  in  pais,    and   the  city 
must  be  held  liable  to   DeVoss  to  the  same 
extent  as  if  the  representation,  conveyed  by 
the  form  of  the  bond,  was  in  fact   true.     It 
is   not    necessary,    in  order  to  bring  a  case 
within  this  principle  of  estoppel,    that  the 
representation  should  be  made  fraudulently, 
or  with  a  positive  intention  to  deceive ;  nor, 
on  the  other  hand,  is  it  enough   that  it  has 
been  relied  on,  in  point  of  fact,  when  there 
was  no  intention  that  it  should  be,  or  rea- 
sonable  expectation,    from    the   course    of 
business  or  otherwise,    that    it  would    be. 
The  principle,  as  stated  by   LK)rd  Denman 
in  Pickard  v.  Sears,    6    Ad.   A   El.   R.  469, 
(33  Kng.  C.  L.    R.    115,)    is,    that    ** where 
one,  by  his  acts  or  conduct,  wilfully  causes 
another  to  believe  the  existence  of  a  certain 
state  of  things,    and  induces  him  to 
361      act  on  *that   belief,  so  as  to  alter  his 
own  previous  position,    the  former  is 
concluded  from  averring  against   the  latter 
a  different  state  of  things  existing  at  the 
same  time.*'     In  Freeman  v.  Coke,  2  Exch. 
R.  663,  Baron  Parke,    delivering  the  judg- 
ment of  the  court,  said,    that   by  the   term 
** wilfully,"  as  here  used  by  Lord  Denman, 
we  *'must  understand,  if  not  that  the  party 
represents  that  to  be  true   which   he  knows 
to  be  untrue,  at   least    that    he   means   his 
representation  to  be  acted  upon,  and  that  it 
is  acted  upon  accordingly ;  and  if,  whatever 
a  man's  real  intention   may   be,  he  so  con- 
ducts himself  that  a  reasonable  man   would 
take  the  representation  to  be  true,  and  be- 
lieve  that  it  was  meant  that  he  should  act 
upon    it,  and   did   act  upon  it,  as  true,  the 
party   making   the  representation  would  be 
equally  precluded  from  contesting  its  truth ; 
and   conduct    by   negligence    or    omission, 
where  there  is   a  duty  cast  upon  a  person, 
by  usage  of  trade   or  otherwise,    to  disclose 
the  truth,  may  often  have  the  same  eflFect." 
Here  the  duty  of  making   known    the  truth 
as  to  the   character  of   every   bond    issued 
after  April  14,  1862,  was  cast  upon  the  City 
by  its  own  undertaking. 

In  a  case  in  which  a  corporation   put   its 
bonds  upon  the  market, under  certain  implied 


representations  inviting  public  confidence 
in  their  validity  and  value,  but  where  no 
direct  and  express  representation  had  been 
made  to  the  particular  purchaser,  the  Su- 
preme Court  said :  **  A  corporation,  quite  as 
much  as  an  individual,  is  held  to  a  careftil 
adherence  to  truth  in  their  dealings  irith 
mankind,  and  cannot,  by  their  representa- 
tions or  silence,  involve  others  in  onerous 
engagements,  and  then  defeat  the  calcula- 
tions and  claims  their  own  conduct  has 
superinduced."  Zabriskiev.  C.  C.  &  C  R. 
R.  Co.,  23  How.  U.  8.  R.  381.  The  same 
language  was  repeated,  subsequently,  in 
the  case  of  a  municipal  corporation.  Bissell 
V.  City  of  Jeffersonville,   24  How.  U.  8.  R. 

287. 
362  *It  was  said  in  the  argument  by  the 

counsel  for  the  appellee,  that  the  City 
itself  had  no  authority  under  the  charter  to 
execute  the  bond  to  DeVoss,  because  it  was 
not  given  for  money  lent  to  the  city,  or  for 
any  other  sufficient  consideration.  But  the 
City  had  authority  to  execute  bonds,  in 
proper  cases,  without  limit  as  to  number  or 
amount,  and  for  reasons  already  mentioned, 
it  cannot  allege  against  DeVoss  that  this 
particular  bond  was  not  executed  in  a  proper 
case.  And  it  is  at  least  doubtful,  upon  the 
authorities,  whether  a  corporation  can,  in 
any  case,  allege  against  a  third  person, 
who  has  contracted  with  it,  that  its  contract 
was  void  because  ultra  vires,  where  the 
other  party  had  no  knowledge  of  the  facts 
which  made  it  so.  Eastern  Counties  R. 
Co.  V.  Hawkes,  35  Eng.  I^.  &  E^.  R.  8; 
Bateman  v.  Mayor,  &c.,  3  H.  A  Nor.  323; 
Bissell  V.  Mich.  E.  A  N.  Ind.  R.  R.  Ca, 
22  N.  Y.  R.  258.  If  this  had  been  the  case 
of  shares  of  stock  issued  in  excess  of  the 
number  limited  by  the  charter,  the  case 
would  have  been  different ;  for,  in  such  a 
case,  as  was  said  in  the  case  of  N.  Y.  &  K. 
H.  R.  R.  Co.  V.  Schuyler  A  al.,  34  N.  Y.  R. 
30,  the  validity  of  such  shares  is  a  legal 
impossibility. 

There  is  a  class  of  cases  in  New  Yoilc, 
relied  on  for  the  appellants,  in  which  it  has 
been  settled,  as  the  law  of  that  8tate,  ap- 
plicable to  all  cases  of  agency,  that  where, 
upon  comparing  the  act  of  the  agent  with 
the  power  given  to  him,  it  appears  to  be 
such  an  act  as  the  agent  may  lawfully  do 
under  the  power,  and  the  question  whether 
it  was  in  fact  done  in  conformity  with  the 
power,  or  was  an  abuse  of  it,  depends  upon 
the  state  of  extrinsic  facts  within  the 
knowledge  of  the  agent,  and  not  known  to 
the  other  party,  such  other  party  has  a  right 
to  presume  that  the  state  of  extrinsic  facts 
is  such  as  to  authorize  the  act,  and  the 
principal  will  be  bound.  The  doing  by  the 
agent  of  an  act  of  such  a  kind,  that  it  may 

be  within  the  power,  is  regarded 
363      *a8  a  representation  by   him  that,  in 

point  of  fact,  it  is  within  it— a  repre- 
sentation which,  it  is  held,  he  has  author- 
ity from  the  principal  to  make,  resulting 
by  implication  from  his  employment,  and 
all  persons  dealing  in  good  faith  are  held 
entitled  to  rely  on  the  truth  of  this  repre- 
sentation.    North  River  Bank  v.  Aymar,  3 
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Hill  R.  262 ;  F.  &  M.  Bank  v.  B.  A  D. 
Bank,  16  N.  Y.  R.  125;  Kzch.  Bank  v. 
Monteath,  26  N.  Y.  R.  505;  Griswold  v. 
Haven,  25  N.  Y.  R.  596 ;  N.  Y.  &  N.  H.  R. 
R.  Co.  V.  Schuyler  &  al.,  34  N.  Y.  R.  30. 
This  doctrine  was  not  established  without 
strong-  opposition,  and  was  objected  to  as 
unsound  in  principle,  and  in  conflict  with 
authority.  Mech.  Bank  v.  N.  Y.  &  N.  H. 
R.  R.  Co,  3  Kernan  R.  599;  Opinion  of 
Comstock,  J. ,  16  N.  Y.  R.  125,  and  cases 
cited.  See  also,  Stagg-  v.  Elliott,  12  C.  B. 
R.  N.  S.  373  (104  Eng.  C.  L,.  R.) ;  Mussey 
Y.  Beecher,  3  Cush.  R.  511 ;  Sears  v.  Win- 
gate,  3  Allen  R.  103;  Mann  v.  King,  6 
Mnnf.  R.  428;  Stainback  v.  Read  A  Co.,  11 
Gratt.  R.  281;  Same  v.  Bank  of  Va.,  Ibid. 
260. 

If  this  doctrine  is  sound,  it  has  a  con- 
clusive application  to  the  present  case.  But 
I  have  not  found  it  necessary  to  invoke  so 
broad  a  principle,  and  as  there  seems  to  be 
difficulty  in  reconciling  the  authorities,  I 
have  thought  it  best  to  decide  this  case 
upon  its  own  special  circumstances,  and  to 
leave  the  general  question  open  until  a 
case  shall  arise  which  renders  its  decision 
necessary. 

I  am  of  opinion  that  the  decree  should  be 
reversed  and  the  bill  dismissed. 

The  other  judges  concurred  in  the  opin- 
ion of  Joynes,  J. 

Decree  reversed. 
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In  connection  with  this  subject  see  monoflrraphic 
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ville v.  Pace.  25  0ratt  1,  and  on  "Usury**  appended 
to  Coifman  y.  Miller,  26  Oratt.  fl9a 

A.  COUNTY  AND  MUNICIPAX.  BONDS. 

1.  AuTHORTrT  TO  Issue. 

County  and  Municipal  Bonds— Authority  to  Isfue.- 

A  county  has  no  inherent  rlrht  to  l)orrow  money 
and  rive  its  bonds  for  payment  Such  power  may 
1>e  granted  it  by  the  legislature  either  in  express 
terms  or  by  implication;  in  view  however  of  the 
dangerous  nature  of  such  authority,  its  trreat  lia- 
Ixllity  of  abuse  and  the  constant  habit  of  the  leiris- 
latnre  to  ffrant  it  in  terms,  when  intended,  the 
Implication,  to  be  justified,  should  be  very  clear  if 
not  irresistible.    Bonsack  v.  Roanoke  County,  75  Va. 


A  municipal  corporation  cannot  without  leffisla- 
tlve  authority,  become  the  surety  for  another  cor- 
poration or  individnal:  cannot  guarantee  the  bonds 
or  obligations  of  another,  or  make  accommodation 
endorsements.  Such  authority  cannot  be  implied 
or  deduced  from  the  general  or  usual  powers  con- 
ferred upon  such  corporations.  In  accord  with  this 
view  it  was  held  that  the  city  of  Lynchburg  had  no 
power  under  the  Acts  1884,  p.  121,  ch.  124,  t  8,  (Acts 
1887.  p.  899,  ch.  802.  t  7,  cL  87),  to  guarantee  the  pay- 
ment of  certain  bonds  issued  by  a  corporation. 
Lynchburg,  etc..  Street  Ry.  Co.  v.  Dameron,  95  Va. 
545.  28  S.  £.  Rep.  951. 

The  competency  of  the  legislature  to  authorize 
counties  or  other  municipalities  to  subscribe  to  the 
stock  of  a  railroad  company,  and  to  issue  bonds  in 
payment  of  such  subscriptions,  is  unquestionable. 
And  this  authority  may  be  conferred  with  or  with- 
out the  sanction  of  a  popular  vote.  Supervisors  v. 
Randolph,  89  Va.  614,  16  S.  E.  Rep.  722:  Redd  v. 
Supervisors,'  81  Gratt  696. 

The  power  of  the  legislature  to  authorize  a  county 
or  other  municipality  to  make  a  subscription  to  the 
stock  of  the  railroad  company,  and  to  issue  bonds 
with  which  to  pay  it  is  setaed  in  this  state.  And  it 
is  also  settled  that  if.  by  reason  of  mistake,  care- 
lessness, or  other  causes,  the  conditions  precedent 
to  the  exercise  of  such  power  by  the  municipality 
have  not  been  complied  with,  the  legislature  can 
cure  all  irregularities  by  subsequent  legislation, 
and  make  such  contracts  as  valid  and  binding  as 
if  all  the  conditions  precedent  had  been  complied 
with.  Bell  v.  P.,  etc.,  R.  Co.,  91  Va.  99.  20  S.  E. 
Rep.  942;  Redd  v.  Supervisors,  81  Gratt  696;  Super- 
visors V.  Randolph.  89  Va.  614.  16  S.  E.  Rep.  721. 

That  express  power  to  a  municipal  corporation  to 
borrow  money  includes  the  power  to  issue  its  bonds, 
or  other  usual  securities,  to  the  lender.  Is  a  proposi- 
tion now  too  well  settled  to  be  questioned.  Without 
such  incidental  power,  the  power  to  borrow  money 
would  ordinarily  be  nugatory,  and  wherever  a 
general  power  to  do  a  thing  is  given,  every  particu- 
lar power  necessary  for  doing  it,  is  included.  Bunch 
V.  Fluvanna  Co.,  86  Va.  452,  10  S.  E.  Rep.  582. 

Sound  reason,  no  less  than  authority,  forbids  that 
it  should  be  held  that  a  corporation  may  not  incur  a 
debt  in  the  exercise  of  its  appropriate  powers,  or 
may  not  purchase,  upon  a  credit  property  which  is 
required  for  purposes  authorized  by  its  charter. 
Having  the  power  to  make  the  purchase,  it  had  au- 
thority to  do  so  upon  a  credit  to  which  there  was  no 
limit  but  its  own  discretion,  and  the  right  to  give 
bonds  would  follow  as  a  necessary  consequence:  for 
power  to  contract  a  debt  must  carry  with  it  power 
to  give  a  suitable  acknowledgment  of  the  indebted- 
ness. Richmond,  etc..  Imp.  Co.  v.  West  Point  94 
Va.  674,  27  S.  E.  Rep.  460. 

A  municipal  corporation  having  a  general  author- 
ity under  its  charter  to  contract  loans  or  cause  to  be 
issued  certificates  of  debt  or  bonds,  may  issue 
coupon  bonds  and  sell  them  at  public  auction  for 
less  than  their  par  value,  and  for  bonds  sold  during 
the  war  might  receive  payment  for  them  in  con- 
federate money.  City  of  Lynchburg  v.  Slaughter, 
76  Va,  67. 

Legislative  authority,  to  issue  "coupon  bonds,'* 
implies  authority  to  issue  bonds  and  coupons  pay- 
able to  bearer,  which  are  negotiable  instruments, 
having  all  the  qualities  and  incidents  of  commer- 
cial paper.  Supervisors  v.  Randolph,  89  Va.  614, 
16  S.  E.  Rep.  722;  Arents  v.  Com.,  18  Gratt  750. 

In  an  ordinance  the  authorization  Of  bonds  not  to 
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exceed  16.000  Is  eqtilralent,  in  le^al  effect,  to  fixing 
the  amouiit  of  such  Ibonds  at  snch  sum.  In  either 
case,  the  authorities  would  only  hare  the  rlirht  to 
issue  tKmds  sufficient  to  cover  the  purpose  for  which 
the  ordinance  Is  adopted.  Kniffht  v.  Town  of  West 
Union,  46  W.  Va.  194, 82  S.  E.  Eep.  !«. 

The  county  court  of  Ohio  county,  hayine*  been  au- 
thorizted  by  the  voters  of  that  county  at  an  election 
heW  abcordinff  to  law,  to  subscribe  the  sum  of 
three  hundred  thousand  dollars  to  the  Hemp-Pield 
Railroad  CJompany,  may  issue  bonds  for  that 
amount  due  in  twenty  years,  with  interest  payable 
semi-aanually.    Goshom  v.  Supervisors,  1  W.  Va. 

M7. 

Section  8,  art.  10,  of  the  constitution  of  West  Vir- 
ginia 1872,  does  not  show  an  intent  to  authorize  the 
legislature  to  empower  cities,  towns  or  municipal 
corporations  to  issue  bonds  for  other  than  corporate 
purposes.  Bonds  purporting*  to  be  issued  under  this 
section  for  the  aid  of  Individual  interest  are  illegal, 
nuU  and  void.  Ohio  Val.  Iron  Works  v.  Town  of 
MoundsvlUe.  11  W.  Va.  1;  List  v.  Wheellnir,  7  W.  Va. 
508:  Kaufle  v.  Delaney,  26  W.  Va.  410. 

i^ytty  Jurisdiction— BniolaliiK  Usuance  of  Bonds.— 
Thooffb  the  act  of  January  15th.  1875.  Sess.  Acts  1874 
ch.  87,  p.  80,  provides  a  mode  by  which  the  qualified 
voters  Of  a  county  or  corporation  may  contest  the 
due  returns  of  the  election  or  decision  of  the  voters 
of  said  oounty  or  corporation  upon  the  question 
whether  the  county  or  corporation  shall  subscribe 
to  the  stock  of  an  Internal  Improvement  company*  a 
court  of  equity  stlU  has  jurisdiction  of  the  question 
upon  a  bl41  fiked  by  fifteen  or  more  of  the  citizens 
and  taxpayers  of  the  county  or  corporation,  and  to 
enjoin  the  issue. of  the  bonds  of  said  county  or  cor- 
poration in  payment  of  said  subscription  If  the  pro- 
ceeding has  not  been  properly  conducted.  Redd  v. 
SupervlBors  Henry  Oounty.  81  Gratt  006. 

nmlclM  Securities —Side  under  Invslld  Order- 
Rights  si  City.— F  was  the  owner  of  18,700  of  the  cer- 
tlficates  of  stock  of  the  city  A,  which  by  a  decree  of 
the  United  States  court  in  May,  1864.  were  confiscated 
and  sold  by  the  marshal,  and  82.000  of  It  purchased 
by  W;  and  at  his  request  the  marshal  made  a  trans- 
fer of  the  same  on  the  books  of  the  city.  When  the 
stock  liocame  dueW  received  from  the  city  of  A 
four  coupon  bonds  of  8600  each  In  exchange  for  his 
stock,  in  1874  F  sued  the  city  for  his  stock  and 
recovered  it,  the  court  holding  that  the  decree  of 
the  United  States  court  confiscating  It  was  Invalid. 
The  city  of  A  then  sued  W  to  recover  the  four  bonds 
Issued  to  him  for  the  stock.  Htld,  the  city  of  A  Is 
entitled  to  recover  the  bonds.    Webb  v.  Alexandria. 

88  Gratt  108. 

Under  the  constitution  of  Virginia  of  1880,  an  act 
authorizing  the  common  council  of  the  city  of 
Lynchburg  to  tax  persons  and  property  within  the 
corporate  limits,  and  for  half  a  mile  around  and 
outside  of  the  corporate  Umlu,  to  pay  the  Interest 
upon  the  guaranty  by  the  city  of  six  per  cent,  per 
annum  «pon  the  stock  of  the  Virginia  and  Tennes- 
see Railroad  Oompany,  to  the  amount  of  half  a 
million  of  dollars.  Is  not  a  violation  of  that  constitu- 
tion.   Langhorne  v.  Robinson,  20  GratL  661. 

County  Bonds— Authority  to  Issue— Strictly  Con- 
strued.—A  county  court  acting  under  the  statute 
authorlBing  county  courts  to  purchase  salt,  is  exer- 
cising a  special  authority,  and  It  must  appear  from 
the  record  that  the  justices  were  summoned,  or  a 
majority  were  present,  when  a  bond  was  executed 
for  dalt  purchased,  or  the  bond  will  be  held  to  be 


null  and  void.    Dinwiddle   Oounty    ▼.  Stoart  S 
Gratt.  696. 

2.  INTBRSST. 

Bonds— Interest  Ceopons— Bffsct— A  railroad  eoD- 
pany  not  having  been  able  to  pay  the  interest  on  its 
bonds,  gave  to  the  holders  of  the  Interest  conpooi 
the  coupon  bonds  of  the  company  for  tlie  amoimt  of 
the  said  Interest.    Held: 

1.  This  was  not  a  novation  of  the  debt  for  tbe 
Interest:  and  these  bonds  are  secured  by  the  mon- 

2.  The  coupons  for  Interest  bore  interest  froa 
the  time  they  were  payable.  Gibertv.  Waahlngtos 
City.  Virginia  Midland  &  Great  Southern  BailroU 
Company,  88  Gratt.  666;  Fidelity  Ins..  etc.  Co.  v. 
Shenandoah  Val.  R.  Co.,  86  Va.  1,  9  S.  E.  Rep.  TSk 

8.  Dbfrkcbs. 

a.  Usury.— City  bonds,  payable  thirty  years  after 
date,  and  bearln^r  six  per  cent,  per  annum  interest 
from  their  date,  sold  In  1864.  for  confederate  money, 
at  the  rate  of  two  and  one-half  for  one,  when  con- 
federate money  was  at  the  rate  of  twenty  to  one 
for  gold.  City  of  Lynchburg*  v.  Norvell.  88  Qntk 
601. 

This  lsUsnry.~The  fact  that  these  bonds  might  be 
paid  in  the  currency  which  at  the  time  they  fell  dne 
would  be  taken  by  the  state  for  taxes,  does  not  con- 
stitute such  a  contract  of  hazard  as  relieved  It  fron 
the  taint  of  usury.  City  of  Lynchburv  v.  Norvell. » 
Gratt.  601. 

Municipal  Bonds^-Usury.— The  council  of  the  torn 
of  Danville  has  authority,  under  its  charter,  to  cos- 
tract  loans  and  Issue  certificates  of  debt.  In  1861.  the 
council  sold  the  bonds  of  the  city,  to  be  tssncd.  at 
public  auction  for  confederate  money,  and  for  a 
bond  of  86,000.  bearing  six  per  cent,  interest,  and 
payable  at  the  end  of  twenty  years,  the  purchaser 
gave  811,050 ;  confederate  currency  being  at  the 
time  as  ten  for  one  of  gold.  This  Is  usury.  Town  of 
Danville  v.  Sutherlln,  80  Gratt.  565.  See  mooo- 
grahlc  noU  on  **Usury**  appended  to  Coffman  r. 
Miller,  26  Gratt  008. 

b.  Bowl  Fide  Purchaser.— If  a  municipal  corporatios 
has  the  power  to  Issue  bonds,  and  the  bonds  are  free 
from  conditions  and  negotiable,  a  bona  Me  pur- 
chaser before  maturity  Is  not  bound  to  Inquire  for 
what  purpose  the  Issue  was  actually  made,  or  ts 
see  to  the  application  of  the  purchase  money.  Town 
of  Clifton  Forge  v.  Bank,  02  Va.  983.  88  &  E.  Rep> 
284:  Town  of  Clifton  Forge  v.  Electric  Co..  n  Va. 
289, 28  S.  £.  Rep.  288;  City  of  Lynchburff  v.  Slaughter. 
75  Va.  57. 

The  holder  of  negotiable  paper  is  presumed  to 
have  taken  It  before  maturity,  for  valuable  consider- 
ation and  without  notice  of  any  objection  to  which 
it  was  liable,  and  this  presumption  stands  until 
overcome  by  sufficient  proof.  To  impeach  his 
title  by  proof  of  any  facts  and  circumstances  ont- 
side  of  the  instrument  itself,  it  must  first  be  shown 
that  he  had  notice  of  such  facts  at  the  time  the 
purchase  was  made.  Such  a  holder  is  not  afiected 
by  anything  which  has  occurred  between  other 
parties  unless  he  had  knowledge  thereof  at  tbe 
time  of  the  purchase,  and  he  is  entitled  to  transfer 
all  his  rights  unimpaired  to  a  third  person,  although 
such  transferee  be  acquainted  with  defenoet 
against  the  paper.  Negotiable  bonds  delivered  la 
escrow  and  wrongfully  put  in  circulation  an 
valid  in  the  hands  of  a  bona  Ad«  holder  for  valae 
and  without  notice.  Nor  is  snch  a  holder  affectsd 
with  constructive  notice  of  a  suit  respectiag  snch 
paper.    Pickens  v.  Post,  6  Va.  Law  Rer.  780. 
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An  indlTldaal  pnrchasliiff  the  tx>nd8  of  a  manlc- 
ipal  corporation,  and  having  no  actnal  notice  of 
any  special  directions  ariven  to  the  officers  of  the 
compaoy  in  relation  to  the  particular  bonds  pur- 
chased, will  only  be  bound  by  such  directions  if  he 
has  been  wilfully  Ignorant  of  them  ;  and  not  merely 
where  there  has  been  a  want  of  cantion.  DeVoss 
T.  City  of  Richmond.  18  Gratt.  8S8. 

The  fact  that  the  act  of  the  leffislature  authorising 
the  Issue  of  such  bond  is  unconstitutional  is  a 
Talid  defence  even  against  a  bona  Ade  holder  for 
Talue.    Pickens  ▼.  Post,  5  Va.  Law  Reff.  780. 

e.  J)€ftnc49— Estoppel,— In  a  suit  by  a  botta  JUU  holder 
before  maturity  for  value  and  without  notice 
brouffht  ofa  county  bonds  Issued  in  aid  of  the  con- 
stmction  of  a  railroad,  the  county  is  estopped 
by  the  certificate  of  the  proper  officers,  appearing* 
on  the  face  of  the  bond,  to  the  effect  that  all  the 
conditions  precedent  to  the  issuing^  of  such  bonds 
have  been  fully  performed,  from  settinir  UP  any 
irregnlarities  of  the  proceedings  antecedent  to  the 
preparation,  execution  and  issuance  of  the  bonds. 
Pickens  Township  t.  Post,  6  Va.  Law  Beg.  789. 

4.  Rkducptiok. 

Bonds  RiwIftBiptloo— Etiect.—Bopds  issued  to  aid  a 
railroad  company  were  payable  upon  a  condition 
whose  performance  was  secured  by  mortcra^re.  The 
company  received  and  hypothecated  part  of  said 
bonds.  Upon  a  sale  of  the  railroad  under  a  second 
mort^affe  part  of  the  proceeds  of  the  sale  were 
applied  to  redeem  the  hypothecated  bonds.  MM, 
the  purchasers  were  not  entitled  to  the  redeemed 
bonds  until  they  first  refunded  the  proceeds  applied 
to  their  redemption.  W.  C,  etc.,  Co,  ▼.  Lewis,  88  Va. 
St6i.2S.£.Rep.740L 

•b.  RSMSDT— STTBBOOATION. 

CooBty  Bonds— SabreraClon.— Where  a  railroad 
company  receives  from  the  county  conditional  cou- 
pon bonds  by  way  of  subscription  and  gives  a  mort- 
ragre  to  insure  the  performance  of  the  condition,  a 
purchaser  from  the  railroad  company  for  value  and 
without  notice  is  entitled  to  be  substituted  to  the 
benefit  of  the  mortg'age  security.  W.,  C,  etc,  R. 
Co.  V.  Cazenove,  88  Va.  744,  8  S.  E.  Rep.  448. 

B.  state  bonds— coupons. 

1.  WHMN  PATMSNT8  IN  COUPOKS  AliLOWBD. 

OeUaqneot  Taxes— Coapons  of  State  Boads  Reostvable 

lor.— The  act  of  March  80,  1871,  entitled  "An  act  to 
provide  for  the  funding  and  payment  of  the  public 
debt,"  provides  that  the  coupons  attached  to  the 
bonds  to  be  Issued  under  that  act  "shall  be  payable 
«emi-annnally,  and  be  receivable  at  and  after 
maturity,  for  all  taxes,  debts,  dues  and  demands 
due  the  state;  which  shall  be  expressed  on  their 
face.**  The  act  constitutes  a  contract  on  the  part  of 
the  state,  which  cannot  be  repealed  by  the  General 
Assembly,  and  the  contract  follows  the  coupons  in 
the  hands  of  the  holders  thereof,  though  purchased 
after  an  act  repealing  the  said  act  Antoni  v. 
Wright,  22  Oratt.  838;  Hartman  v.  Qreenhow,  103  U. 
&  072  :  Antoni  v.  Qreenhow,  107  U.  S.  700;  Poindexter 
T.  Greenhow,  114  U.  S.  270,  5  S.  £.  Rep.  008;  McGahey 
▼.  Virginia,  185  U.  S.  008;  Royall  v.  Virginia,  116  U.  S. 

The  act  of  March  7, 1878,  which  direccs  what  shall 
be  received  in  payment  of  taxes,  dues,  etc.,  to  the 
state,  and  repeals  all  acts  inconsistent  with  It,  so 
far  as  it  respects  the  provision  of  the  act  of  March 
80.  1871,  in  relation  to  the  coupons  of  bonds  issued 
uider  this  last  act,  is  repugnant  to  the  provision  of 
the  constitution  of  the  United  States,  which  forbids 


I  a  state  to  pass  any  law  impairing  the  obligstkw  of 
contracts.    Antoni  v.  Wright,  82  Gratt.  888. 

The  overdue  coupons  upon  bonds  issued  under  act 
of  March  26,  1870,  are  receivable  for  all  taxes  levied 
by  the  state,  including  the  capitation  tax;  and  the 
auditor  is  bound  to  receive  them,  when  offered  in 
payment  of  taxes  returned  delinquent  to  his  office. 
Williamson  v.  Massey,  88  Gratt  287;  Greenhow  v. 
Vashon,  81  Va.  850;  Antoni  v.  Wright  22  Gratt  888, 
andno^;  C.  AO.  R.  Go.  v.  MiUer,  10  W.  Va.  408;  Com.  v. 
Smith,  76  Va.  477;  Com.  v.  Guggenheimer,  78  Va.  tl. 

L.  holding  coupon  bonds  issued  under  actoflCarch 
1871,  after  the  passage  of  the  act  of  March  IB,  1878, 
received  from  the  auditor  of  the  state  two^thirds  of 
the  interest  due  thereon,  and  In  1880  offered  tke  said 
coupons  in  payment  of  taxes  due  to  the  state  lo  the 
extent  of  the  remaining  one-third.  ITWtf,  L.  4s  enti- 
tled to  pay  his  taxes  in  this  manner,  and  atTiflMliSMM 
should  be  awarded  to  compel  the  receipt  of  tlie  aald 
coupons  by  the  treasurer.    Lee  v.  Harlow,  H  Va.  SI. 

PtiMs— Payments  to  Over-One  Conposa.— Fines 
imposed  for  a  violation  of  law  are  embraced  in  the 
act  of  1871  known  as  the  fundinir  act  and  a  peraon 
upon  whom  such  a  fine  is  imposed,  mair  diecter^e  it 
by  the  over-due  coupons  taken  from  tlic  konda 
mentioned  in  said  act   Clarke  v.  Tyler.  80  Ofaftt  Hi. 


lected  by  the  sheriff  of  a  county,  or  by  the  aenpeavt 
of  a  city  or  town,  are  to  be  paid  by  him  to  thff  Jveaa- 
urer  of  his  county,  dty  or  town,  and  not  1»  the 
auditor  of  accounts  of  the  state;  and  thevefore'a 
mofMtaftMM  will  not  lie  at  the  suit  of  a  sheriff  or  ser- 
geant to  compel  the  auditor  to  receive  rnHPfinB 
which  have  been  paid  to  him  in  a  dlachaiwe  of  a 
fine.    Tyler  v.  Taylor,  80  Gratt  768. 

In  the  case  of  Huckless  v.  ChUdrey,  186  U.  8.  iMB,  SO 
Sup.  Ct  Rep.  866,  the  supreme  court  of  the  United 
States  decided  that  the  act  of  the  Virginia  iegtala^ 
ture  anthoriflinff  the  receipt  of  coupons  0B«r  after 
maturity  in  payment  of  "all  debts,  duea.  and 
demands  due  the  state"  had  no  application  ia  the 
case  of  a  license  tax  payable  for  a  license  ta  sell  by 
retail  wine,  spirits  and  other  intoxicating  Hqnors. 
The  court  said :  "We  are  of  opinion  that  the  reanire- 
ment  that  the  license  fee  shaU  be  paid  in  ilawfttl 
money  of  the  United  States  does  not  as  contended, 
impair  the  obligation  of  the  contract  made  hy  the 
state  with  the  holders  of  the  coupons  referred  to. 
Xilcenses  for  the  sale  of  intoxicating  liquors  are  not 
only  imposed  for  the  purpose  of  raising  revenue, 
but  alBo  for  the  purpose  of  regulating*  the  traffic  and 
consumption  of  these  articles,  and  hence  tke  state 
may  impose  such  conditions  for  conducting  said 
traffic  as  it  may  deem  most  for  the  public  rood.  The 
manner  of  payment  is  part  of  the  conditioii  of  the 
license  intended  as  a  regulation  of  the  traffic.  It 
would  be  very  different  if  the  business  sought  to  be 
followed  was  one  of  the  ordinary  pursuits  of  life,  in 
which  all  persons  are  entitled  to  engage.  License 
taxes  imposed  upon  such  pursuits  and  professions 
are  imposed  purely  for  the  purpose  of  revenue,  and 
not  for  the  purpose  of  regulating  the  traffic  or  the 
pursuit  * '  In  accord  wi  th  the  last  proposition  of  this 
Quotation,  see  the  case  of  Royall  v.  Virginia,  116  U. 
S.978. 

In  the  case  of  Vashon  v.  Greenhow.  186  U.  S.  716, 10 
Sup.  Ct  Rep.  067,  the  question  of  the  validity  of  the 
act  of  the  Virginia  legislature  authorizing  the  pay- 
ment in  coupons  of  "all  debts,  dues,  and  demands 
due  the  state,"  was  considered  in  relation  to  school 
taxes.  It  was  held  that  so  far  as  the  act  applied  to 
the  school  or  literary  fund,  it  was  in  contravention 
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of  the  constitution  of  Virginia  in  force  at  the  time 
of  tbe  said  enactment.  Tlie  court  said:  "We  think 
that  the  position  of  the  court  of  appeals  in  this  case 
is  well  taken,— that  coupons  could  not  be  made 
receirable  as  a  portion  of  the  literary  fund,  and 
that,  if  they  could  not  be  received  as  part  of  the 
fund,  they  could  not  properly  be  made  receivable 
for  the  taxes  laid  for  the  purpose  of  maintaininff 
said  fund."  It  was  accordin^rly  held  that  the  law 
requiring'  the  school  tax  to  be  paid  in  lawful  money 
of  the  United  States  was  a  valid  law,  notwlthstand- 
insr  the  provisions  of  the  act  of  1871,  and  that  it  was 
sustained  by  the  constitution  of  Virffinia  antedating 
the  law  of  1871,  and  overriding  any  provision  therein 
repuirnant  to  said  constitution. 

In  the  case  of  Com.  v.  McCuUoufirh,  90  Va.  607,  10  S. 
E.  Rep.  114,  we  find  what  appears  to  be  the  final 
solution  of  the  coupon  leirislation.  The  supreme 
court  of  the  United  States  had  decided  in  the  case 
of  Vashon  v.  Greenhow,  136  U.  S.  716,  that  the  acts  of 
the  Virffinla  learislature  authorizing'  the  receipt  of 
coupons  in  payment  of  all  "debts,  dues  and  demands 
due  the  state,"  were  void  so  far  as  they  related  to 
the  literary  or  school  fund.  In  the  case  of  Com.  v. 
McCullouffh,  mpra,  it  was  held  that  since  these  acts 
contemplate  an  entire  contract,  the  supposed  con- 
tract being'  void  in  part  was  void  in  entirety  and 
wholly  unconstitutional.  Acts  of  Assembly  1801-02, 
pp.  638-42. 

2.  ViBoiNiA  Statutes— SooPB. 

Act  of  1871— Bonds— Pimdioi:  Act.— The  holder  of 
bonds  of  the  state  Issued  before  the  war  to  the 
Kanawha  Board  of  the  James  River  and  Kanawha 
Company,  under  S  0  of  the  act  of  March  28d,  1800,  is 
entitled  to  have  them  transferred  upon  the  books 
of  the  2/Si  auditor,  and  funded  under  the  provisions 
of  the  act  of  March  SO,  1871,  as  amended  by  the 
repealinir  clause  of  the  act  of  March  7, 1872,  entitled 
an  act  declarin^r  what  shall  be  received  in  payment 
of  taxes,  etc.    Robinson  v.  Rog'ers,  24  Gratt.  810. 

Public  Debt— State  Bonds— Statutes.— The  act  of 
March  80th.  1871.  which  authorized  the  holders  of 
state  bonds  to  invest  them  in  tax-receivable  coupon 
bonds,  was  modified  and  repealed  as  to  the  tax 
receivable  coupons  by  the  act  of  March  7th.  1872,  and 
was  wholly  repealed  by  the  act  of  March  28th,  1870, 
entitled  "an  act  to  provide  a  plan  of  settlement  of 
the  public  debt"  And  a  holder  of  state  bonds 
applying  in  November.  1870,  cannot  have  them 
funded  under  the  act  of  March,  1871,  in  tax-receiva- 
ble coupon  bonds.    Paulsen  v.  Rogers,  32  Gratt.  eoi. 

The  act  of  January  14,  1882,  entitled  "an  act  to 
prevent  frauds  upon  the  commonwealth  and  the 
holders  of  her  securities,  in  the  collection  and  dis- 
bursements of  her  revenues"  applies  in  terms  only 
to  coupons  detached  from  bonds  of  the  common- 
wealth issued  under  the  act  of  1871.  Com.  v.  Smith, 
76  Va.  477;  Com.  v.  Guggenheim  er.  78  Va.  71. 

Bonds  of  186a.— The  obligations  created  in  the 
name  of  the  state  of  Virginia,  by  the  ffeneral  assem- 
bly which  sat  in  Richmond,  at  its  session  of  1861-62, 
are  embraced  by  article  10,  §  10.  of  the  constitution 
of  Virginia,  which  forbids  that  any  provision  shall 
be  made  for  their  payment.  Meredith  v.  Rogers,  24 
Gratt  172. 

Sale  of  Coupons—  License.-  $  66,  ch.  460,  Acts  of 
Assembly  1883HI.  p.  600.  requiring  a  special  license 
for  the  sale  of  tax-receivable  coupons  cut  from  the 
bonds,  of  the  state  of  Virginia  is  not  repugmant  to 
the  constitution  of  the  state  of  Virginia  or  that  of 
the  United  States.  Com.  v.  Lucas,  84  Va.  308.  4  S.  E. 
Rep.  606:  Com.  v.  Larkin.  84  Va.  617,  6  S.  E.  Rep.  826: 


Com.  V.  Plunkett  84  Va.  610. 0  S.  E.  Rep.  1120:  Com.  v. 
Krise,  84  Va.  621.  0  S.  E.  Rep.  1121;  Cuthbutv.  Com.. 
85  Va.  800,  0  S.  £.  Rep.  16:  Com.  v.  Maury,  82  Va.  St. 
1  S.  E.  Rep.  185. 

3.  COMMENCSmENT  OF  STTTT. 

Bond— Commencement  of  Suit.- Under  act  of  Jan- 
uary 26,  1882,  the  proper  proceedinff  to  commence  a 
suit  on  a  coupon  detached  from  a  bond  was  by  peti- 
tion filed  at  rules:  and  in  such  case  a  suit  begun  by 
a  summons  sued  out  of  the  clerk's  ofllce  should  be 
dismissed  on  motion.  Dunnington  v.  Ford.  80  Va 
177. 

4.  RtriiSs  OF  Eyidbncb.— The  act  of  March  4.  I88( 

declaring'  the  method  of  obtaining'  licenses  and 
declaring  that  if  coupons  be  tendered  therefor  do 
license  shall  be  issued  until  the  coupons  are  verified 
under  the  act  of  January  14, 1882,  it  is  not  repugnant 
to  article  1.  $  10  of  the  constitution  of  the  United 
States  which  forbids  "a  state  to  pass  any  law  im- 
pairinjT  the  oblisration  of  contracts. "  Com.  v.  Jonet. 
82  Va.  780, 1  S.  E.  Rep.  84. 

The  act  of  January  26, 1886,  reqairing,  in  a  suit  t« 
test  the  genuineness  of  coupons  purporting  to  be 
cut  from  state  bonds,  the  production  of  the  bondi 
with  proof  that  the  coupons  were  actually  cut  there- 
from, is  not  repugnant  to  art  I.,  S 10  of  the  constitn- 
tion  of  the  United  States.  It  is  the  province  of  tbe 
legislature  to  prescribe  rules  of  evidence  to  govern 
the  procedure  of  the  state  courts  and  the  constltn- 
tion  of  the  United  States  has  no  application  in  socb 
case.  Cornwall  v.  Com..  82  Va.  644;  Newton  v.  Gcnn-. 
82  Va.  647;  Com.  v.  Weller.  82  Va.  721. 1  S.  E.  Eep.  Wt; 
Com.  V.  Booker,  82  Va.  06),  7  S.  E.  Rep.  381:  Va.  Oode 
1887,  t  412:  McGahey  v.  Com.,  85  Va.  610, 8  S.  B.  Bep. 
244;  Bryan  v.  Com.,  86  Va.  626,  8S.  E.  Rep.  246;  Cooper 
V.  Com..  86  Va.  628,  8  S.  E.  Rep.  247;  Laube  v.  Com..  B 
Va.  580.  8  S.  E.  Rep.  246;  In  re  Ayres.  123  U.  &  485: 
Com.  V.  Larkin,  88  Va.  422. 13  S.  E.  Rep.  001. 

Where  the  petitioner  has,  in  accordance  with  tbe 
refunding  act  of  February  20.  1802,  surrendered 
certain  coupon  bonds  to  the  commonwealth,  no  pro- 
duction of  those  bonds  in  court  is  required  to  prove 
the  coupons  as  is  directed  by  sec.  412  of  the  Code. 
Com.  V.  Ford,  80  Va.  427. 16  S.  E.  Rep.  277. 

5.  Dbfbncb.— When  coupon  bonds  have  been  stolen 

or  unlawfully  abstracted  from  the  custody  of  tbe 
state  after  they  had  been  redeemed  and  taken  is, 
the  state  is  not  liable  for  them  to  the  holden. 
althouffh  they  be  bonajlde  purchasers  for  value,  and 
without  notice.  Branch  v.  Commissioners,  80  Va 
427. 

6.  BUBDBN  OF  FBOOF. 

Spurious  Bonds— Burden  of  Proof.— Under  S  419  of 

the  Code,  the  burden  of  proving  spurious  bonds  pxtK 
duced  in  evidence  as  directed  by  that  statute  is  npoo 
the  commonwealth.  Com.  v.  Dunlop,  80  Va.  431,  I* 
S.  E.  Rep.  273. 

In  a  proceeding  to  try  the  question  as  to  wheiber 
certain  alleged  tax-receivable  coupons  were  genuine 
or  not.  it  was  competent  for  the  commonwealth  to 
show  that  the  bonds  were  not  genuine,  in  order  to 
show  that  the  coupons  detached  were  spurious,  and 
.therefore  not  "legally  receivable  for  taxes;'*  and  to 
show  this  it  was  not  necessary  that  a  plea  of  aoa  ttt 
factum  shonlCL  have  been  filed.  Com.  v.  Hurt  85  Va 
018,  0  S.  E.  Rep.  148 ;  Com.  v.  Adams.  85  Va.0Sl.0S.  K. 
Rep.  148;  Com  v.  Tunstall,  86  Va.  372.  10  S.  B.  Sep.  414. 

7.  JUKISDICTION  OF  COURTS. 

Neffotlable  Notes-County  Bonds— Jurisdiction  ol 
5tate  Court— C,  trustee  of  a  bank  in  liqaidatioo. 
transfers  to  B  the  note  of  A,  due  to  the  bank,  and 
certain  county  bonds  which   had   been  deposited 
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wltli  tbe  bank  by  A  as  secarlty  for  his  note,  to  be 
applied  first  to  pay  a  debt  due  B,  and  then  for  the 
trustee.  After  this  transfer  an  order  was  made  In 
a  snit  of  the  clrcnlt  court  of  the  United  States,  In 
which  C.  as  trustee  of  the  bank  was  a  defendant, 
appointing  C  receiver  In  cause.  Tbe  note  having 
been  protested  for  nonpayment,  B  arives  A  notice 
that,  unless  the  note  was  paid  by  a  day  specified,  he 
would  proceed  to  sell  the  county  bonds  ;  and  the 
note  not  haTlnsr  been  paid,  B  advertises  the  bonds 
to  be  sold  at  auction,  specifying'  time  and  place. 
Notice  of  this  sale  is  not  srlven  to  A,  but  he  has 
knowledge  of  it  A  -files  a  bill  to  enjoin  the  sale, 
makinff  B  and  C  defendants.  Held,  the  transfer, 
of  the  note  and  bonds  to  B.  havinsr  been  made 
before  the  appointment  of  C  as  receiver,  the  state 
court  has  jurisdiction  of  the  case.  Alex.,  L.  &  H. 
B.  Co.  ▼.  Burke,  22  Gratt  254. 

State  BoimU  —  Jarisdlctlonal  Amount.  — In  cases 
necessarily  involving'  the  validity  of  coupons  cut 
from  bonds  issued  under  Acts  March  80.  1871,  and 
March  28,  1870.  no  jurisdictional  amount  Is  necessary 
to  iirlve  supreme  court  of  Virginia  jurisdiction  of 
the  case.  In  such  cases,  art.  0,  $  2  of  the  Constitution 
of  Virginia  applies.  Com.  v.  McCuUouffh,  90  Va.  607, 
10  S.  £.  Rep.  114. 
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Absent,  Rives,  J.* 
I.  Decrees— Opening— By  Petition  or  Orlirlnal  BUI.— A 

party  afainst  whom  a  decree  has  been  rendered, 
without  his  appearance,  may  apply  to  the  court 
to  have  the  decree  opened  either  by  petition  or  by 
original  bilL  In  either  form  it  is  an  oriffinal  pro- 
ceedinff.  and  may  be  commenced  without  previous 
leave  of  the  court 

a.  Same— Same— Petition  Refected— Btfectt— If  appli- 
cation is  made  to  the  court  for  leave  to  file  a  peti- 
tion to  open  a  decree,  and  the  application  is 
rejected,  this  is  not  a  leg'al  adjudication  upon  the 
case  presented  in  the  petition,  as  it  would  be  in 
the  case  of  the  refusal  to  allow  a  bill  of  review  to 
be  filed,  in  which  case  the  leave  Is  necessary  to  en- 
title tbe  plaintiff  to  file  it:  and  the  party  may 
therefore  file  his  oriffinal  bill  to  have  the  decree 
opened. 

3.  Same— Correction  of  Errors— Orierinal  Bill— Cannot 
Be  Treated  as  Bill  of  Revlew.t— An  original  bill 
which  seeks  to  correct  errors  in  a  decree  by  de- 

_  -  -^ 

*He  had  been  counsel  in  the  original  cause. 

tBill  of  Review- Leave  of  Court  to  File  Necessary.— In 
Amiss  V.  McGlnnis,  12  W.  Va.  804,  the  court  said: 
**Mr.  Robinson  in  the  second  volume  of  his  old  prac- 
tice, at  pare  418,  says:  'In  Virginia  the  practice  is 
to  apply  in  the  first  instance  for  leave  to  file  a  bill 
of  review,  whether  it  be  for  error  apparent  in  the 
body  of  the  decree,  or  upon  discovery  of  new  mat- 
ter since  the  decree  was  pronounced ; '  and  he  refers 
to  2  H.  A  M.  501,  note ;  Quarrler  v.  Carter's  Repre- 
sentatives, 4  H.  &  M.  243.  See  also,  the  case  of  Hill  et 
al.  V.  Rowver  et  at.,  18  Gratt.  364  and  307.  I  apprehend 
the  practice  In  this  state  in  this  respect  is  the  same 
as  in  VirfTlnia.  At  least  I  am  not  aware  of  any 
different  practice  havinsr  been  recognized." 

^Decrees- Correction  of  Errors  — Bill  of  Review.— 
The  principal  case  was  dlstiufiruished  in  Amiss  v. 
McOinnis,  12  W.  Va.  300.  where  the  court  held  that, 
when  a  party  files  a  bill  of  review  for  errors  of  law. 


fault  apparent  on  its  face,  and  also  set  it  aside  on 
the  ffround  of  mistake  and  surprise,  haviuff  been 
filed  without  leave,  cannot  be  treated  as  a  bill  of 
review.  But  a  copy  of  the  orlfirinal  record  be- 
ing filed  with  the  bill,  the  court  may  consider 
and  correct  any  errors  apparent  on  the  face 
of  the  decree,  which  may  be  corrected  by  the 
court,  under  the  Code.  ch.  181.  $  b. 

4.  Same— Same— Under  Direction  of  Counsel— Client 
Bound.— Decrees  by  default  in  favor  of  husbands 
and  wives  arive  interest  upon  interest:  but  the 
counsel  of  the  parties  direct  the  clerk  to  correct 
the  error  by  endorsement  on  any  executions  that 

might  be  issued  upon  them:  which  is  done. 

365      The  counsel  had    full  authority  to  *dlrect 

the    correction,  and  to  bind    the  wives  as 

well  as  their  husbands :  and  thus  to  correct  the 

error. 

5.  Appellate  Practice— Depositions  — Notices  — Pre- 
sumption.!- In  the  absence  of  objection  In  the  court 
below,  an  appellate  court  would  presume  that 

and  the  bill  is  barred  by  the  statute  of  limitations, 
it  is  not  proper  to  treat  it  at  the  hearing'  as  a  notice 
to  correct  errors  under  Code  1860,  c.  181,  $  5,  .espe- 
cially if  one  of  the  plaintiffs  in  the  bill  could  not  make 
such  motion  under  said  section. 

Bill  of  Review— Oround  of.— In  Carter  v.  Allan ,  21 
OratL  846.  the  principal  case  is  cited  as  authority  foV 
the  rule  that  errors  of  law  apparent  on  the  record, 
and  newly-discovered  evidence,  are  alone  proper 
flrrounds  of  a  bill  of  review.  See  also,  foot-note  to 
Garter  v.  Allan.  21  Gratt  241. 

Notice— Treated  as  BUI  of  Review.— See  foot-note  to 
Kendrlck  v.  Whitney,  28  Gratt.  646. 

Chancery  Pleading— Technicalities  Abolished- BUI  of 
Review— Treated  as  Original  BlU.— In  Sturm  v.  Flem- 
ing, 22  W.  Va.  412.  the  court  said:  "A  rigid  and 
technical  construction  of  bills  and  other  pleadings 
is  exploded.  Mayo  v.  Murchie,  8  Munf.  384.  Many 
of  the  old  forms,  names  and  technical  distinctions 
of  bills  are  abolished,  and  all  that  is  now  required 
is  that  the  material  alleg'atlons  should  be  put  in 
issue  by  the  pleading's  so  that  the  parties  may  be 
duly  apprised  of  the  essential  enquiry  and  be 
enabled  to  meet  it  by  testimony.  The  name  and  the 
form  are  immaterial.  Substance  is  all  that  is  re- 
quired. In  Virg'lnia  the  practice  of  courts  of  equity, 
which  is  the  rule  of  practice  in  this  state,  allows  the 
flrreatest  liberality  with  respect  to  pleadings.  Some- 
times a  petition  for  a  rehearing'  is  treated  as  a  bill 
of  review  and  vice  versa,  a  notice  to  correct  a  decree 
on  bill  taken  for  confessed  may  be  treated  as  a 
petition  for  a  rehearing.  Kendrlck  v.  Whitney,  28 
Gratt  646.  A  bill  of  review  may  be  regarded  as  an 
original  bill  or  a  petition  in  the  nature  of  an 
orlfirinal  bill.  Hill  v.  Bouyer,  18  Oratt.  364.  In  Laidley 
V.  Merrifield,  7  Leigh  346,  it  was  declared  that  an 
application  of  a  party  is  not  to  be  rejected  alto- 
gether because  he  has  given  it  the  form  and  name 
of  a  bill  of  review,  instead  of  a  petition  or  a  supple- 
mental bill  in  the  nature  of  a  bill  of  review.  Judgb 
Cabbll  said  the  court  should  reg'ard  its  substance, 
and  treat  it  accordingly  as  a  petition  or  a  supple- 
mental bill  in  the  nature  of  a  bill  of  review." 

See  also,  foot-note  to  Mettert  v.  Hasran,  18  Gratt  231. 

Decrees— Errors— Appellate  Practice.— Davis  v.  Com- 
monwealth, 16  Gratt.  184:  Goolsby  v.  Strother,  21 
Gratt  100.  and  foot-^wte. 

{Appellate  Practice— Depositions— Notices.— Steptoe 
V.  Read,  10  Gratt  8:  Coffman  v.  Sangston,  21  Gratt 
271.  cite  the  principal  case  as  authorizing  the  rule 
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notices  to  take  the  depositions  were  duly  srlyen. 
the  contrary  not  appearing :  and  an  objection  to 
depositions  on  this  ffround,  where  the  decree 
was  by  default,  would  not  be  available  on  a  pro- 
ceedlnsr  nnder  S  &  ch.  181  of  the  Code. 
^  CoouDUsloiicrs— Taking  ma  Account— Notice  by  PoIh 
llcation.— The  statute.  Code.  ch.  175,  t  4,  does  not 
limit  the  class  of  cases  in  which  the  court  may 
direct  that  notice  maybe  iriven  by  publication; 
and  it  is  no  valid  objection  by  a  party  upon  whom 
process  in  the  suit  has  been  served,  that  he  did  not 
see  or  hear  of  the  notice  by  publication  of  the 
talcing'  an  account  by  a  commissioner,  under  the 
order  of  the  court 

7.  Appellate  Practice— Taking  an  Account— Presunp- 
tkMis  ms  to  Reffuhirlty.— In  the  absence  of  objection 
in  the  court  below,  that  the  Commissioner  had  not 
regularly  adjourned  from  time  to  time  the  taking 
the  accounts,  an  appellate  court  would  presume 
that  they  were  recrular:  and  the  objection  is  not 
therefore  available  under  t  5,  ch.  181  of  the  Code. 

•.  dtaacery  Practico— Decrees— Reverwl  of— MulUfa- 
rkNisiiesA.- A  decree  by  default  is  made  against  a 
guardian  and  his  sureties;  and  the  process  had 
not  been  served  on  one  of  the  sureties.  Upon  a 
bill  by  the  guardian  and  the  other  sureties,  to 
open  the  decree)  no  objection  to  the  decree  on 
*  this  ground  can  be  raised  by  them.  Nor  will  the 
objection  of  multifariousness  alone  be  ground 
for  reversing'  the  decree. 

9.  DocrM.by  Dofaiiit— Relief  from— Laches,  i— A  de- 
fendant upon  whom  process  has  been  served, 
who  wholly  neg'lects  his  defence,  or  contents  him- 
self with  merely  writing'  to  a  lawyer  who  prac- 
tices in  the  court  to  defend  him,  without  giving' 
him  any  information  about  his  defence,  or  en- 
quiring whether  he  is  attending  to  the  case,  is  not 
entitled  to  relief  against  a  decree  by  default,  on 
the  ground  of  surprise,  however  grossly  unjust 
the  decree. may  be. 

In  January,  1851,  James  M.  Bowyer  and 
Ruth  J. ,  his  wife,  filed  their  bill  in  the 
Circuit  Court  of  Albemarle  county,  in 
which  they  set  out,  that  Achilles  Wood,  the 
father  of  the  female  plaintiff,  departed  this 
life    about   the   year   1833,    having-  made  a 

will,  which  was  duly  admitted 
366      *to  probate   in   the    county    court  of 

Albemarle.  That  he  left  a  widow 
and  two  infant  daughters;  the  female 
plaintiff  and  Rhoda,  who  married  George 

that  objections  to  depositions  for  want  of  proper 
notice  to  a  party  cannot  be  made  for  the  first  time 
in  an  appellate  court 
iDocree  by  Default— Relief  froai-Laches.— Post  v. 

Carr,  42  W.  Va.  72, 24  S.  £.  Rep.  685,  cites  the  principal 
case  as  authorizing  the  proposition  that  a  party  to  a 
suit  must  not  depend  entirely  upon  an  attorney's 
attention  to  the  case,  and  the  action  of  parties  so 
relying  is  not  ground  for  a  new  trial,  because  they 
evince  negligence  and  want  of  due  diligence.  On 
this  point,  the  principal  case  is  also  cited  in  Hubbard 
V.  Yocum.  80  W.  Va.  756.  5  S.  E.  Rep.  876. 

On  the  subject  of  laches  as  grounds  for  refusal  of 
equitable  relief,  see  Doggett  v.  Helm,  17  Gratt.  96. 
and  foot-noU;  also.  Bargamin  v.  Clarke,  20  Gratt.  644, 
and  foot-note,  where  there  is  an  extended  collection 
of  cases  in  point  and  also  reference  to  other /90^ 
notet  in  this  series  of  reports  where  the  subject  is 
discussed. 


Hill.  That  he  provided  that  the  estate 
might  be  kept  together,  unless  the  widow 
married  again ;  but  in  that  event,  or  when- 
ever the  executor  thought  best,  it  was  to  be 
divided,  one-third  to  the  widow  for  life,  and 
the  residue  in  equal  proportions  to  his  tiro 
children. 

That  the  executor  declined  to  qualify,  and 
Ryland  Rhodes  qualified  as  administrator 
with  the  will  annexed.  That  in  1834  he 
was  removed,  and  the  estate  was  committed 
for  administration  to  Bazallet  Brown. 

That  in  February,  1833,  on  motion  of 
khodes,  the  administrator,  an  order  was 
made  appointing  Commissioners  to  divide 
the  estate ;  and  a  division  was  made.  That 
there  was  a  tract  of  land  of  six  hundred 
and  seventy-one  acres,  of  which  one  hun- 
dred and  eighty-five  acres,  including  the 
dwelling  house,  were  allotted  to  the  widow, 
and  one  slave ;  the  remainder  of  the  land, 
with  four  slaves,  was  allotted  to  the  two 
daughters. 

That  about  the  year  1835  or  36,  the  widow 
removed  to  the  county  of  Greenbrier  with 
her  children,  and  about  the  same  time  mar- 
ried John  Cooper.  In  1839,  William  Carey 
was  appointed  guardian  of  the  children. 
The  only  estate  coming  to  his  hands  as 
guardian  being  the  land  and  slaves.  In 
June,  1840,  Carey  was  removed  from  the 
guardianship,  and  Samuel  8.  Smith  was 
at  the  same  time  appointed  guardian  in 
his  stead,  with  Shannon  Butt  and  Edwin 
R.  Fanshaw  as  his  securities. 

That  at  the  January  term,  1845,  of  Fay- 
ette county  court,  an  order  was  made  to  the 
effect  that  Ruth  Jane  Wood  and  Rhoda  B. 
Wood,  with  the  approbation  of  the  court, 
made  choice  of  Hiram  Hill  as  their  guard- 
ian, who  together  with  Robert  McCntchen, 
John  Rhodes,  Charles  Bibb  and  James  Y. 
Waite,  his  sureties,  entered  into  a 
367  *bond  in  the  penalty  of  $4,000,  condi- 
tioned according^  to  law.  That  at  the 
April  term,  1845,  of  the  county  court  of 
Fayette,  another  entry  is  made,  to  the 
effect  that  H.  Hill  presented  in  court,  under 
oath,  an  account  of  the  property  and  effects 
belonging"  to  his  said  wards,  which  had 
come  to  his  hands ;  but  though  the  office  of 
the  Fayette  county  court  has  been  searched, 
yet  no  trace  of  such  paper  can  be  found, 
though  at  the  time  tlie  said  Hill  was  clerk 
of  the  court.  That  at  the  June  term,  1850, 
of  the  court,  upon  the  application  of  his 
sureties,  he  was  removed,  as  appeared  by  a 
copy  of  the  order  filed  with  the  bill. 

That  John  Cooper  dying,  his  wife,  some 
years  afterwards,  married  William  Tiacey, 
and  they  then  lived  in  the  county  of  Fay- 
ette. 

The  bill  states,  that  all  the  slaves  have 
disappeared ;  that  it  is  said  Smith  sold  one 
of  them ;  that  Tracey  sold  one  or  more  of 
them ;  and  that  George  Hill,  after  his  mar- 
riage with  Rhoda  B.,  got  into  his  posses- 
sion one  of  the  said  slaves,  and  sold  him. 

George  Hill  and  Rhoda  B.  his  wife,  the 
two  administrators  Rhodes  and  Brown, 
Smith  and  his  sureties,  Hiram  Hill  and  his 
sureties,  and  Tracey  and  wife,    were  made 
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defendants  to  the  bill ;  and  accounts  were 
asked  against  the  administrators  and 
guardians. 

Process  was  served  upon  all  the  parties, 
except  Waite,  one  of  the  sureties  of  Hiram 
Hill,  and  the  sureties  of  Smith,  and  Tracej 
and  wife.  The  case  was,  however,  compro- 
mised between  Smith  and  his  wards ;  and 
there  was  an  order  of  publication  against 
Tracey  and  wife  as  absent  defendants ;  but 
the  i^ecord  states  that  there  was  no  evidence 
of  the  execution  of  this  order. 

By  an  order  made  in  vacation,  on  the  11th 
of  February,  1853,   which  was  modified  by 
an  order  made  in  term  in  May,  1853,  a  com- 
missioner was  directed  to  take  an  account — 
First,  of  Rhodes'   administration  on 

368  the  estate  *of  Achilles   Wood.     Sec- 
ond,   of  Brown's  administration   on 

same  estate.  Third,  Smith's  guardianship 
account.  Fourth,  Hiram  Hill's  guardian- 
ship account;  and,  fifth,  an  account  be- 
tween Rhodes  and  Brown  and  the  children 
of  Wood.  And  the  commissioner  was  di- 
rected, instead  of  serving  personal  notice  on 
the  x>arties  of  the  time  and  place  of  execut- 
ing the  order,  to  have  such  notice  published 
once  a  week  for  four  successive  weeks  in 
some  newspaper  in  the  town  of  Charlottes- 
ville; and  also  to  serve  a  notice  on  the 
counsel  respectively  engaged  in  the  suit,  of 
the  time  and  place  of  taking  said  accounts, 
four  weeks  previous  to  the  time  of  com- 
mencing the  same. 

The  commissioner  returned  his  report  on 
the  14th  of  April,  1854 ;  but  the  only  account 
which  it  is  necessary  to  notice  is  that  of 
Hiram  Hill  as  guardian  of  the  two  children 
of  Achilles  Wood. 

The  commissioner,  in  his  report,  states 
*  'that  he  fixed  on  Wednesday,  the  10th  of 
August,  1853,  as  the  time  for  executing  the 
order,  and  notified  the  parties  by  publica- 
tion for  four  weeks  successively  in  the  Vir- 
ginia Advocate,  and  by  giving  personal 
notice  to  all  the  counsel  engaged  in  the 
cause  who  were  known  to  be  so  engaged. 
That  at  the  time  appointed,  some  of  the 
parties  attended  in  person  and  by  counsel, 
and  the  cause  was  taken  up.  It  was  then 
left  open  for  the  introduction  of  further 
testimony  on  both  sides,  and  from  time  to 
time  the  depositions  of  various  persons 
were  taken,  a  number  of  these  before  the 
commissioner,  and  others  in  different  parts 
of  the  State.  Finally,  the  commissioner 
fixed  upon  the  10th  of  the  then  month  March, 
1854,  as  the  time  at  which,  if  the  parties 
were  through  with  their  testimony,  he 
would  take  up  and  complete  his  statements, 
and  report  in  the  case.  Of  this  the  parties 
had  informal  notice  through  counsel  several 
months  beforehand." 

In  making  out  the  account  of  Hiram 

369  Hill  as  guardian  *of  his  wards,  it  is 
commenced  from  the  time  of  his  ap- 
pointment in  January,  1845,  and  is  carried 
on  to  June,  1850 — the  time  when  it  was 
stated  in  the  bill  the  guardianship  termin- 
ated ;  which  statement  was  founded  on  an 
office  copy   of  the  order  by  which   he  was ' 


removed,  and  which  purported  to  be  made 
at  the  June  term,  1850. 

The  commissioner  stating  in  his  report 
that  Hill  had  never  attended  before  him, 
had  filed  no  answer,  and  had  paid  no  atten- 
tion to  the  case,  charged  him  not  only  with 
the  rent  of  the  land  and  the  hire  of  the 
slaves  until  they  were  disposed  of,  from 
1845  to  1850,  but  also  charged  him  with  the 
price  or  value  of  the  four  slaves.  Of  these 
the  commissioner  reports,  that  the  guardian 
permitted  Tracey  to  sell  one  in  1846;  that 
George  Hill,  who  married  Rhoda  Wood, 
sold  another  for  $487.50;  that  another  was 
sold  in  1849  by  Ruth,  the  wife  of  the  plain- 
tiff, who  was  said  then  to  be  a  minor,  and 
that  Tracey  got  the  money;  and  as  the 
commissioner  could  hear  nothing  of  the 
fourth,  he  charged  Hill  with  her  estimated 
cash  value  on  the  1st  of  January,  1851,  at 
$500.  No  credits  for  disbursements  of  any 
kind  were  allowed;  but  Greorge  Hill  and 
wife  were  charged  with  the  price  of  the 
negro  he  sold,  and  the  hire  of  him  for  the 
year  1847.  The  account  thus  made  out 
made  Hiram  Hill  debtor  to  the  female 
^aintiff  on  the  1st  of  January,  1851, 
$1,257.57;  and  on  this  sum  the  commis- 
sioner calculated  interest  up  to  the  22d  of 
May,  1864,  $255.70;  making  principal  and 
interest,  $1,513.27 ;  and  he  was  made  debtor 
to  George  Hill  and  wife  at  the  same  date 
in  $724.92,  upon  which  interest  was  also 
calculated  to  May  22,  1854,  $147.40,  making 
principal  and  interest  $872.30.  But  if 
Bowyer  and  wife  should  get  from  George 
Hill  the  sum  of  $337.30,  being  one-half 
principal  and  interest  to  May,  1854,  of  the 
price  of  the  s^ve  sold  by  George  Hill,  then 
Hiram  Hill  would  be  indebted  to  Greorge 
Hill  and  wife  $1,209.65;  and  to  Bowyer  and 

wife  but  $1,175.97. 
370         *George   Hill  excepted  to  the  com- 
missioner's report  in  relation  to  the 
charge   against  him  for  half  the  price  of 
the  slave  he  sold. 

The  cause  came  on  to  be  heard  on  the  26th 
of  May,  1864,  when  the  court  overruled  the 
exceptions  of  Greorge  Hill  to  the  commis- 
sioner's report,  and  confirmed  the  same  in 
all  respects,  except  as  to  the  transactions  of 
Ryland  Rhodes;  and  after  decreeing  as  to 
other  parties,  decreed  that  the  defendants 
Hiram  Hill,  and  his  sureties  Robert  Mc- 
Cutchen,  John  Rhodes,  Charles  Bibb  and 
James  Y.  Waite,  should  pay  to  the  plaintiffs 
the  sum  of  $1,513.27,  with  interest  on 
$1,257.57,  a  part  thereof ,  from  the  1st  day  of 
January,  1851,  till  paid;  subject  to  certain 
credits  as  of  the  22d  May,  1854,  for  one 
moiety  of  a  sum  decreed  against  Brown, 
and  for  a  sum  decreed  against  Sandridge. 
And  the  court  decreed  against  the  same 
parties  in  favor  of  George  Hill  and  wife  for 
the  sum  of  $1,209.62,  with  interest  on  $968.67, 
a  part  thereof,  from  the  1st  day  of  January, 
1851,  till  paid;  with  an  ulterior  provision 
which  it  is  not  necessary  to  state. 

Executions  having  been  issued  upon  these 
decrees  against  Hiram  Hill  and  his  sureties, 
he  presented  a  petition  to  the  judge,  in 
which  he  complains   of  great  injustice  be- 
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ing^  done  him  by  the  decree.  He  says  that 
he  had  been  guardian  of  these  parties  for 
a  short  time,  and  no  profits  had  ever  come 
into  his  hands;  and  he  exhibited  copies 
from  the  records  of  the  County  Court  of 
Fayette,  showing  that  he  had  been  removed 
from  his  guardianship  in  June,  1845,  in- 
stead of  1850,  as  stated  in  the  bill,  and  in 
the  copy  filed  with  it.  He  said  that  he  had 
employed  counsel  practicing  in  the  court  to 
defend  the  suit,  and  knowing  that  nothing 
was  due,  he  had  given  himself  no  uneasi- 
ness about  the  matter.  That  the  counsel 
he  had  written  to  mistook  the  party  for 
whom  he  had  been  retained,  and  had  prose- 
cuted   the    claim    for    George     Hill, 

371  *and  thus  the  petitioner  had  been  left 
wholly  undefended.     And   he  prayed 

that  the  case  might  be  re-opened,  and  that 
he  might  have  relief. 

There  is  no  notice  of  any  action  of  the 
court  on  this  petition ;  though  it  seems  that 
the  motion  to  file  it  was  refused. 

In  April,  1855,  :  Hiram  Hill  and  three  of 
his  sureties  as  guardian,  viz.,  John  Rhodes, 
Charles  Bibb  and  Robert  McCutchen,  filed 
their  bill  in  the  Circuit  Court  of  Albemarle 
county,  against  James  F.  Bowyer  and  Ruth 
J.  his  wife,  and  George  Hill  and  Rhoda  B. 
his  wife,  asking  for  an  injunction  to  the 
decrees  which  *had  been  rendered  against 
Hiram  Hill  and  his  sureties;  and  that  the 
decrees  might  be  re-opened,  reconsidered 
and  reversed ;  and  for  general  relief.  They 
made  the  record  in  that  case  an  exhibit  with 
their  bill ;  and  set  out  various  irregularities 
and  errors  in  the  proceedings  and  decrees. 
First — That  the  first  subpoena,  which  issued 
November  15th,  1850,  was  against  George 
Hill  and  wife  alone;  but  that  others  were 
issued  in  January,  1851,  against  numerous 
other  defendants,  without  noticing  G.  Hill 
and  wife ;  and  the  bill  was  filed  including 
Hill  and  wife,  and  these  other  defendants. 
Second — That  the  bill  was  multifarious, 
against  different  parties,  in  different  char- 
acters, and  for  wholly  independent  transac- 
tions. Third — That  though  an  order  of 
publication  was  made  against  Tracey  and 
wife  as  absent  defendants,  there  was  no 
proof  of  the  fact  that  they  lived  out  of  the 
State,  and  the  order  was  not  executed ;  and 
no  process  had  been  served  on  Butt  and 
Farnsworth,  the  sureties  of  Smith  as  guard- 
ian, or  upon  Waite,  one  of  the  sureties  of 
Hiram  Hill ;  and  yet  that  decrees  had  been 
rendered  against  Waite  to  a  large  amount. 
Fourth — That  notice  by  publication  of  the 
taking  the  accounts  by  the  commissioner 
was  improper 'in  the  case;  and  that  the 
commissioner   had   not  adjourned  his 

372  proceedings  in   taking   the  ^accounts 
.  regularly.      Fifth — That     depositions 

had  been  taken  both  before  the  commis- 
sioner and  in  the  country  without  notice  to 
Hiram  Hill  or  any  of  his  sureties.  Sixth — 
That  the  decrees  are  for  interest  on  the 
principal  sums  from  the  1st  of  January, 
1851,  whilst  the  commissioner  had  calcu- 
lated the  interest  down  to  May  22d,  1854, 
and  the  decree  included  this  interest  with 
the   principal   sums,  and  was  for  the  whole 


amount ;  thus  giving   interest   for  this  pe- 
riod  tTKTice 

The  bill  further  alleged,  that  Hiram  ffiU 
had  been  removed  from  his  guardianship 
in  June,  1845 ;  and  that  having  been  guard- 
ian but  a  few  months,  and  the  slaves  hav- 
ing been  hired  out  for  the  year,  nothing 
had  been  received  by  him.  That  when  the 
subpoenas  were  served  upon  Hiram  Hill  and 
his  sureties,  they  knowing  nothing  of  the 
grounds  of  his  defence,  committed  it  to 
him;  that  he  employed  able  and  experi- 
enced counsel  to  defend  his  interest,  Mr.  E. 
R.  Watson,  who  practiced  in  the  court;  that 
he  felt  satisfied  he  would  be  fully  defended; 
and  knowing  himself  not  to  be  justly  liable 
for  any  amount,  gave  himself  no  uneasi- 
ness about  the  matter.  That  when  the  ex- 
ecutions came  out  and  were  placed  in  the 
hands  of  the  sheriff  of  Fayette  county,  he 
immediately  wrote  to  Mr.  Watson,  his  coun- 
sel in  the  case,  inquiring  into  the  matter, 
and  received  a  letter  from  him  informing 
him  that,  by  mistake,  he  had  prosecuted 
the  claim  of  one  of  the  defendants  in  the 
suit  of  the  same  name,  instead  of  defending 
Hiram  Hill ;  so  that  the  latter  was  wholly 
undefended  in  the  suit.  The  injunction 
was  awarded ;  but  was  never  perfected  by 
executing  the  injunction  bond  with  se- 
curity. 

The  defendants,  George  Hill  and  Rhoda 
his  wife,  were  proceeded  against  as  absent 
defendants.  Bowyer  and  wife  demurred  to 
the  bill,  and  also  answered.  They  insisted, 
that  there  was  no  error  of  law  or  fact 
373  apparent  upon  the  *record  which 
could  entitle  the  plaintiffs  to  review 
the  decree.  And  they  insisted,  that  the 
excuse  given  for  not  attending  to  the  de- 
fence of  the  case  by  Hiram  Hill  and  his 
sureties  was  not  suflBcient  to  entitle  them 
to  relief  on  the  ground  of  surprise ;  on  the 
contrary,  it  evinced  the  grossest  negli- 
gence on  the  part  of  these  parties.  And 
they  insisted,  that  if  there  had  been  any 
error,  it  was  not  occasioned  by  any  act  of 
theirs;  they  having  filed  with  their  bill  the 
copies  from  the  clerk's  office  of  Fayette 
County  Court  as  they  received  them,  with- 
out any  knowledge  of  a  mistake  in  the 
dates. 

It  was  proved  by  the  clerk  of  the  county 
court  of  Fayette,  and  copies  of  the  orders 
of  the  court,  that  Hiram  Hill  was  in  Jan- 
uary, 1845,  chosen  by  Rhoda  and  Rnth 
Woods,  with  the  approbation  of  the  court, 
as  their  guardian,  and  gave  bond,  with  the 
sureties  before  named,  as  guardian ;  and  at 
the  June  term  of  the  court  for  the  same 
year  he  was  removed.  Of  the  five  slaves 
belonging  to  the  infants,  which  went  into 
the  hands  of  Smith,  the  previous  guardian, 
one  was  sold  by  the  order  of  the  county 
court  of  Greenbrier,  where  Smith  was  ap- 
pointed, for  the  payment  of  debts  of  the 
wards.  Of  the  remainder,  one  seems  to 
have  been  sold  by  Tracey  in  1846 ;  one  was 
sold  by  George  Hill  in  1848 ;  one  was  sold 
by  Ruth  Wood  whilst,  it  was  said,  she  was 
an  infant,  in  November,  1849,  whilst  she 
was  living  with  Tracey  and  her  mother,  at 
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Point  Pleasant,  in  Virg-inia;  the  other 
woman  died,  and  her  child,  of  about  a  year 
old,  was  sold  in  August,  1845,  to  Joshua 
Mooney.  The  bill  of  sale  is  signed  by 
Rhoda  and  Ruth  Woods,  but  they  were  then 
minors,  living  with  Tracey  and  wife.  In 
August,  1845,  Tracey,  acting  as  agent  for 
the  children  of  Achilles  Wood,  rented  their 
land  to  James  R.  Watson  for  three  years, 
commencing  on  the  1st  of  January,  1846, 
for  one  hundred  and  ten  dollars,  of  which 
ten  dollars  were  to  be  discharged  by  put- 
ting  up  rails  on  the  place.     Tracey 

374  ^assigned  this  bond  to  G.  T.  Antrim ; 
and  Watson  enjoined  the  payment  of 

the  money  on  the  ground  that  it  was  the 
property  of  Achilles  Wood's  children.  This 
cause  was  pending  in  the  court  when  the 
case  of  Bowyer  and  wife  against  Hill  and 
others  was  decided ;  and  the  Commissioner 
suggested  they  should  be  heard  together; 
which,  however,  was  not  done. 

It  was,  therefore,  abundantly  evident  that 
the  Commissioner's  report  and  the  decrees 
based  upon  it,  did  ^reat  injustice  to  Hiram 
Hill  and  his  sureties,  and  subjected  them 
for  a  large  amount,  for  which  they  could 
not  have  been  liable  if  the  case  had  been 
properly  defended.  And  the  question, 
therefore,  was,  whether  the  excuse  for  not 
attending  to  the  case  was  sufiQcient.  The 
only  proof  that  Hiram  Hill  employed  coun- 
sel to  defend  him,  or  that  he  ever  gave  any 
attention  to  the  case  himself,  is  a  letter  of 
E.  R.  Watson,  Esq.,  dated  Charlottesville, 
September  6th,  1854,  filed  by  Hill.  In  it 
Mr.  Watson  says:  **I  have  a  letter  from  you 
dated  June  26th,  1854,  in  which  you  say 
that  you  had  previously  written  to  me  to 
attend  to  your  interests  in  the  chancery  suit 
brought  by  Bowyer  and  wife,  and  that  I 
replied  I  would  do  so.  In  the  progress  of 
the  case,  which  was  frequently  referred  to 
between  Mr.  Rives  and  myself,  he  took 
charge  of  its  management,  and  I  did  not 
attend  to  it  at  all ;  but  devoted  myself  to 
other  cases,  to  which  he  paid  no  attention 
— I  being  perfectly  satisfied  that  he  was 
representing  the  Mr.  Hill  who  had  written 
to  me.  It  turns  out  that  Mr.  George  Hill 
had  retained  us  in  the  case,  in  my  absence, 
or  by  letter  which  I  never  saw,  and  Mr. 
Rives  was  really  representing  him,  whose 
interests  in  the  case  were,  I  believe,  adverse 
to  yours.  We  could  not,  in  fact,  have  acted 
as  your  counsel ;  but  my  misapprehension 
doubtless  prevented  me  from  informing  you 
of  our  position,  and  thereby  giving  you  an 
opportunity  to  employ  other  counsel. " 

375  *The  cause  came  on  to  be  heard  in 
May,  1859,  when   the   court   dissolved 

the  injunction  and  dismissed  the  bill,  with 
costs;  and  thereupon  the  plaintiffs  applied 
to  this  court  for  an  appeal,  which  was 
allowed. 

There  is  a  certificate  of  the  clerk  of  the 
Circuit  Court  appended  to  the  record,  that 
the  counsel  of  Bowyer  and  wife  and  G.  Hill 
and  wife  had  directed  him,  as  clerk,  to  en- 
dorse ;  and,  under  such  instructions,  he  had 
endorsed  on  the  execution  book  of  his  office ; 
and   that    he    had    also   been    directed,    as 


clerk,  to  endorse  on  any  executions  issued 
on  the  decree  of  May  22,  1854,  in  favor  of 
Bow^-er  and  wife  and  Hill  and  wife,  against 
Hiram  Hill  and  others,  the  following  cor- 
rections of  errors  in  said  decree :  so  much 
of  said  decree  as  gives  interest  upon  inter- 
est from  January  1st,  1851,  to  May  22d, 
1854. 

The  cause  was  argued  in  writing  in  the 
Circuit  Court  by  John  Thompson,  Jr.,  for 
the  plain tifiPs,  and  V.  W.  Southall  for  the 
defendants;  and  these  notes  were  printed 
with  the  record,  and  were  before  the  judges 
of  this  court. 

JOYNES,  J.  The  petition  presented  by 
Hiram  Hill  at  the  fall  term,  1854,  is  spoken 
of  in  the  bill  in  this  case,  and  in  the 
printed  arguments,  as  a  bill  of  review. 
But  it  was  not  a  bill  of  review,  either  in 
form  or  in  substance.  It  did  not  allege 
either  error  of  law  apparent  on  the  record, 
or  newly  discovered  evidence,  which  are 
alone  the  proper  grounds  of  a  bill  of  re- 
view. It  was  a  petition  to  open  the  orig- 
inal decree,  which  had  been  rendered 
without  an  appearance  by  the  petitioner, 
and  alleged  accident  and  surprise  as  the 
grounds  of  it.  Such  a  proceeding  may  be 
either  by  petition,  as  in  Kemp  v.  Squire, 
1  Ves.  Sr.  R.  205,  and  Cunyngham  .v.  Cun- 
yngham.  Ambler  R.  89;  which  seems  to  be 
the  usual  and  proper  practice  in  England 
(2  Daniel   Ch.   Pr.    684-5,  and  cases  cited), 

or  by  original  bill,   as  in  Erwin  v. 
376      Vint,  6  Munf.  267,   and  Callaway  *v. 

Alexander,  8  Leigh  114.  In  either 
form  it  is  an  original  proceeding,  and  may 
be  commenced  without  previous  leave  of  the 
court.  It  is  alleged  in  the  bill  that  this 
petition  was  presented  to  the  court,  and 
that  the  court  overruled  the  application  for 
leave  to  file  it,  though  the  order  of  the 
court  is  not  in  the  record.  The  refusal  of 
the  court  to  allow  this  petition  to  be  filed 
was  not  a  legal  adjudication  upon  the  case 
presented  by  it,  as  in  the  case  of  refusal  to 
allow  a  bill  of  review  to  be  filed.  In  the 
case  of  a  bill  of  review,  the  leave  of  the 
court  is  necessary  to  entitle  the  plaintiff  to 
file  it,'  so  that  the  refusal  to  give  the  leave 
is  an  adjudication  of  a  question  properly 
before  the  court  for  its  decision.  But  in 
this  case,  the  court,  in  refusing  the  leave, 
did  not  decide  a  question  properly  before 
it,  and  its  decision  was,  therefore,  simply 
nugatory.  Hill  might  have  filed  his  bill, 
in  the  usual  way,  notwithstanding  that  re- 
fusal. The  rejection  of  that  petition, 
therefore,  was  no  bar  to  the  present  bill, 
which  seeks  relief,  in  part,  on  the  same 
grounds  relied  on  in  that  petition. 

The  bill  in  this  case  is  called  on  its  face 
an  original  bill.  It  alleges,  among  other 
things,  various  objections  to  the  decree 
arising  on  the  face  of  the  proceedings.  It 
has  been  contended  in  argument,  that  it 
may  be  treated  as  a  bill  of  review,  for  the 
purpose  of  enabling  the  court  to  pass  upon 
such  of  its  averments  as  contain  proper 
matter  for  such  a  bill.  I  do  not  think  we 
can  regard  it  as   a   bill   of  review,    in  the 
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proper  sense,  because  it  was  filed  without  [ 
the  previous  leave  of  the  court,  which,  ac- 
cording to  our  practice,  is  necessary  in  all 
cases  of  bill&  of  review.  2  Rob.  Pr.  418. 
But  this  is  a  matter  of  no  practical  impor- 
tance. The  decree  complained  of  was  ren- 
dered against  the  appellants  upon  the  bill 
taken  for  confessed,  and  without  any  sub- 
sequent appearance  by  them.  And  the 
Code,  ch.  181,  sect.  5,  provides  that  the 
court  in  which  there  is  a  judgment  by  de- 
fault, or  a  decree  on  a  bill  taken  for 

377  confessed,  *or  the  judge  of  such  court 
in  vacation,  may,   on  motion,  reverse 

such  judgment  or  decree  for  any  error  for 
which  an  appellate  court  might  reverse  it, 
but  for  the  next  following  section,  and  give 
such  judgment  or  decree  as  ought  to  be 
given.  The  next  section  provides  that  no 
appeal,  writ  of  error,  or  supersedeas  shall 
be  allowed  by  an  appellate  court  or  judge 
for  any  matter  for  which  a  judgment  or 
decree  may  be  reversed  or  amended  on  mo- 
tion by  the  court  which  rendered  it  or  the 
judge  thereof,  until  such  motion  is  made 
and  overruled,  in  whole  or  in  part. 

It  was  competent,  therefore,  for  the  ap- 
pellants to  submit  a  motion  to  the  circuit 
court  for  a  reversal  and  correction  of  the 
decree  complained  of  upon  any  ground  cm 
which  it  might  have  been  reversed  and 
corrected  by  an  appellate  court,  if  the  stat- 
ute had  allowed  an  appeal  without  such  pre- 
vious application  to  the  circuit  court.  See 
Davis  V.  Commonwealth,  16  Gratt.  134. 

This  statute,  it  will  be  observed,  contem- 
plates a  cheap,  convenient  and  expeditious 
mode  of  proceeding,  by  motion  and  with- 
out pleadings.  It  allows  notice  of  the 
motion,  which  is  to  be  only  ^treasonable 
notice,"  to  be  given  to  the  opposite  party, 
or  to  his  agent,  or  attorney,  in  fact  or  at 
law.  It  does  not  contemplate  the  more 
formal,  expensive,  and  dilatory  proceeding, 
by  bill  and  regular  process.  And  it  con- 
templates, that  if  the  motion  is  overruled, 
wholly  or  in  part,  the  appeal  shall  after- 
wards be  taken  from  the  original  decree,  as 
it  stood  originally,  if  the  motion  is  wholly 
overruled,  or  as  amended  and  corrected,  if 
the  motion  is  sustained  in  part. 

The  proceeding  in  the  present  case,  there- 
fore, has  not  been  in  strict  conformity  to 
this  statute.  The  proceeding  is  by  bill  and 
not  by  motion,  and  the  appeal  is  from  the 
decree  on  this  bill,  and  not  from  the  orig- 
inal decree.  But  as  the  bill  embraced  other 
grounds  which  gave  the  court  jurisdiction, 
no   inconvenience    or  additional   ex- 

378  pense  ^resulted  from  embracing  in  it 
likewise  such  allegations   of  error  as 

might  have  been  made  the  ground  of  a  mo- 
tion under  the  statute.  And  as  the  record 
in  the  original  case  has  been  made  a  part 
of  the  bill  in  this  case,  so  that  all  the  facts 
are  fully  before  the  court,  I  think  we  may 
properly  review  the  action  of  the  court  upon 
this  appeal  in  reference  to  the  alleged  er- 
rors in  the  original  decree,  as  well  as  in 
reference  to  the  other  grounds  upon  which 
the  bill  seeks  relief.  If  we  find  such  errors 
in  the  original  decree,  a  reversal  and  cor- 


rection of  the  decree  now  appealed  from,  in 
those  particulars,  will  have  the  same  effect 
as  a  reversal  and  correction  of  the  original 
decree.  I  will  proceed,  therefore,  to  con- 
sider whether  there  has  been  shown  to  be 
any  error  in  the  original  decree  for  which 
the  appellants  would  have  been  entitled  to 
have  it  reversed  or  corrected  by  an  appellate 
court,  if  the  statute  had  allowed  an  appeal 
in  the  first  instance,  or  if  it  was  now  before 
us  on  a  direct  appeal  from  it.  The  allega- 
tions of  error  are  not  anywhere  precisely 
collated,  but  I  shall  notice  such  as  seem  to 
be  mainly  relied  upon,  as  I  collect  them 
from  the  bill,  the  petition  of  appeal  and  the 
arguments  of  counsel. 

1.  It  is  alleged  that  the  original  decree  is 
erroneous  in  giving  interest  to  Bowyer  and 
wife  on  $1,257.37  from  January  1,  1851, 
instead  of  from  May  22,  1854,  and  in  giv- 
ing interest  to  Hill  and  wife  on  $968.67 
from  January  1,  1851,  to  May  22,  1854,  the 
commissioner  in  his  report  having  already 
allowed  interest  to  the  latter  date  on  tK>th 
these  sums. 

These  are  palpable  errors.  It  appears  by 
a  paper  which  has  been  annexed  to  the 
record  by  the  clerk,  and  is  stated  by  him  to 
have  been  so  annexed  by  consent  of  coun- 
sel, that  subsequently  to  the  date  of  the 
decree  now  appealed  from,  the  counsel  for 
Bowyer  and  wife  and  the  counsel  for  Hill 
and  wife  directed  the  clerk  to  correct  these 

errors  by  endorsement  on    any  exe- 
379      cutions  that  might  be  issued  on  *the 

original  decree.  The  petition  of  ap- 
peal admits  that  these  corrections  have  been 
thus  made  by  the  counsel,  but  it  is  sag- 
gested  that  they  are  not  sufficient  in  law  to 
bar  the  femes,  in  case  they  should  survive 
their  husbands  and  become  thereby  entitled 
to  demand  the  money  decreed.  This  objec^ 
tion  cannot  be  sustained.  The  mistakes 
were  obvious,  and  their  correction  was  a 
matter  of  course.  The  counsel  for  the  par- 
ties in  whose  favor  the  decree  was  made 
had  full  authority  to  bind  their  clients  by 
making  the  corrections.  The  femes  are 
bound  by  this  act  of  the  counsel  as  well  as 
their  husbands.  It  being  thus  apparent  to 
us,  by  the  admission  of  counsel,  that  these 
errors  have  been  properly  corrected,  we 
would  not  give  costs  to  the  appellants  if 
we  were  to  correct  them  by  an  amendment 
of  the  decree  on  the  ground  that  the  correc- 
tion of  them  by  the  counsel  is  not  tech- 
nically before  us.  This  matter  maj, 
therefore,  be  left  to  stand  as  it  is. 

2.  It  is  alleged  as  error  that,  while  the 
appellant  Hill  is  charged  with  the  rents  for 
1846,  1847  and  1848,  he  is  not  credited  for 
the  money  collected  by  Bowyer  and  George 
P.  Hill  from  Watson,  who  occupied  the 
land  during  those  years  under  a  contract 
with  Tracey,  as  shown  by  the  record  of  the 
case  of  Watson  v.  Tracey. 

The  commissioner  in  his  report,  sug- 
gested that  the  case  of  Watson  v.  Tracey 
should  be  heard  along  with  Bowyer  A  wife 
V.  Hill  &  als.,  and  that  whatever .  snm 
might  be  realized  in  Watson  v.  Tracey  for 
these  rents  should  be  a  credit  to  Hill  on  the 
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balances  due  by  him  as  guardian.  Bnt  the 
cases  were  not  heard  together.  The  money 
collected  from  Watson  in  Watson  v.  Tracey 
was  not  received  until  after  the  decree  in 
Bowyer  &  wife  v.  Hill  &  als.,  and  there 
w^as  nothing  in  the  latter  case  to  show  what 
was  likely  to  be  realized  in  the  former. 
The  court  was  not  bound,  in  consequence 
of  the  suggestion  of  the.  commissioner,  to 
postpone    the  decree  in  Bowyer  &  uz. 

380  ▼.    Hill  *A   als.    until   this   could  be 
ascertained,    or  to   make  provision  in 

the  decree  for  a  credit  that  was  wholly  con- 
tingent.  The  appellants  are  entitled  to  a 
credit  on  the  decree  in  favor  of  Bowyer  and 
wife  for  the  sum  of  $51.96,  as  of  June  3, 
1854,  and  to  a  credit  on  the  decree  in  favor 
of  Hill  and  wife  of  168.05,  as  of  the  same 
date.  But  the  Circuit  Court  can  give  them 
the  benefit  of  these  credits  by  directing 
them  to  be  endorsed  on  the  executions,  on 
a  motion  for  that  purpose. 

3.  It  is  alleged  as  error  that  the  case  of 
Bowyer  A  ux.  v.  Hill  A  als.  was  heard  upon 
depositions,  of  the  taking  of  which  the  ap- 
pellants had  no  notice.  This  objection 
could  not  be  taken,  for  the  first  time,  in 
the  appellate  court.  Dickenson  v.  Davis  A 
al.,  2  Leigh  401;  Code,  ch.  182,  sect.  6.  In 
the  absence  of  objection  in  the  court  below, 
an  appellate  court  would  presume  that  no- 
tices to  take  the  depositions  were  duly 
^ven,  the  contrary  not  appearing.  This 
objection  is,  therefore,  not  avoidable  on  a 
proceeding  under  sect.  5,  ch.  181. 

4.  It  is  alleged  as  error  that  the  appel- 
lants had  no  notice  of  the  taking  of  the 
accounts  by  the  Commissioner,  and  that 
the  Commissioner  did  not  make  regular 
adjournments  of  his  proceedings,  in  con- 
formity with  sect.  7,  ch.  175  of  the  Code. 

The  court  directed  the  Commissioner  to 
g-ive  notice  of  the  time  and  place  of  taking 
the  accounts  by  publication  in  a  newspaper, 
as  authorized  by  sect.  5,  ch.  175  of  the 
Code.  Such  publication,  the  statute  de- 
clares, ''shall  be  equivalent  to  personal 
service  of  such  notice  on  the  parties. "  The 
statute  does  not  limit  the  class  of  cases  in 
which  the  court  may  direct  notice  to  be 
given  by  publication,  and  we  would  vir- 
tually repeal  the  statute  if  we  should  allow 
a  party  to  whom  notice  had  been  duly  given 
by  such  publication,  to  say  that  he  did  not 
see  it,  or  hear  of  it,  and  so  did  not 
have   notice   in   point  of   fact.     The 

381  *party  being  duly  served  with  process, 
and  thus  apprized  of  the   institution 

of  the  suit,  I  apprehend  there  can  be  no 
doubt  of  the  right  of  the  legislature  to  pro- 
vide, that  notice  of  subsequent  proceedings 
in  it  may,  if  so  directed  by  the  court,  be 
g^iven  by  publication. 

As  to  the  adjournments,  it  does  not  ap- 
pear affirmatively  that  they  were  not  reg- 
ular. In  the  absence  of  objection  on  that 
ground  in  the  court  below,  an  appellate 
court  would  presume  that  they  were  reg- 
ular. This  objection  is,  therefore,  not 
available  in  a  proceeding  under  sect.  5,  ch. 
181. 

5.  It  is  alleged  as  error  that  Waite,   one 


of  Hill's  securities  as  guardian,  was  not 
served  with  process. 

The  decree  was  rendered  against  Waite, 
and  its  validity  cannot  be  questioned  in 
this  collateral  proceeding  by   other  parties. 

6.  It  is  further  alleged  as  error  that  the 
bill  was  multifarious,  because  it  united  in 
one  suit  parties  and  subjects  which  had  no 
necessary  or  proper  connection  with  each 
other. 

If  this  objection  had  been  raised  in  the 
case  while  it  was  in  the  Circuit  Court,  it 
must  have  been  sustained.  But  not  having 
been  raised  there,  an  appellate  court  would 
not  reverse  the  decree  on  that  ground  alone. 

The  bill  further  claims  that  the  decree  in 
the  case  of  Bowyer  A  wife  v.  Hill  A  als. 
should  be  opened,  and  the  appellants  let  in 
to  make  their  defence,  on  the  g-round  that 
they  were  prevented  from  doing  so  by  ac- 
cident and  surprise.  These  grounds,  if 
sustained,  are  sufficient  to  entitle  the  ap- 
pellants to  relief,  unless  they  are  precluded 
by  laches,  according  to  the  decisions  of  this 
court  in  Brwin  v.  Vint,  and  Callaway  v. 
Alexander,  before  cited.  Two  facts  arc 
alleged  to  sustain  the  averment  of  accident 
and  surprise: 

1.  The  appellant,  Hiram  Hill,  for  whom 
the   other  appellants    are   sureties   in    his 

bond  as  guardian,  qualified  as 
382      •guardian   at  January  term,  1845,  of 

the  county  court  of  Fayette,  and  was 
removed  from  the  guardianship,  on  the 
motion  of  his  sureties,  at  June  term  of  the 
same  year.  In  the  copy  of  the  order  of 
removal  furnished  by  the  clerk  of  Fayette 
to  the  counsel  for  the  plaintiffs  in  Bowyer 
A  ux.  V.  Hill  A  als. ,  and  which  was  filed  as 
an  exhibit  in  that  case,  a  mistake  was  made 
in  the  year,  1850  being  put  in  the  place  of 
1845,  so  that  Hill  was  thus  made  to  appear 
to.  have  been  guardian  for  five  years  and 
five  months,  when,  in  point  of  fact,  he  was 
guardian  for  only  five  months.  The  Com- 
missioner accordingly  made  up  an  account 
against  him  for  five  years  after  he  had 
ceased  to  be  guardian,  charging  him  with 
rents  and  hires  which  he  never  received, 
and  with  the  proceeds  of  the  sale  of  slaves 
which  he  never  sold. 

2.  It  is  alleged  that  the  appellant.  Hill, 
who,  as  well  as  the  other  appellants,  resided 
in  Fayette  county,  wrote,  soon  after  the 
institution  of  the  e»uit,  to  Mr.  Watson  (how 
Judge  Watson),  of  Albemarle  county,  where 
the  suit  was,  to  engage  his  services  as 
counsel  in  the  case ;  that  the  other  appel- 
lants relied  on  Hill  to  attend  to  the  defence ; 
that  Hill  supposed  that  Mr.  Watson  was 
giving  proper  attention  to  the  case  in  his 
behalf;  and  knowing  that  he  had  never 
received  anything,  and  could  not  justly  be 
made  liable  for  anything,  gave  himself  no 
uneasiness  about  the  matter.  In  conse- 
quence of  a  misapprehension,  however,  Mr. 
Watson  did  not  attend  to  the  case  as  coun- 
sel for  the  appellant  Hill,  while  his  partner 
attended  to  it  as  counsel  for  George  P. 
Hill,  whose  interest  was  adverse  to  that  of 
the  appellants,  and  whom  Mr.  Watson  sup- 
posed to  be  the  same  Hill  who  had  written 
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to  him.  The  consequence  was,  that  the 
appellants  were  wholly  undefended  by  coun- 
sel. 

There   is   no  proof  of  these   allegations. 

The   letter  to   Mr.  Watson  is  not  produced. 

His  deposition    has  not   been  taken.     The 

only   thing"   relied  on   to  prove   that 

383  such  a  letter  *was  written,  is  a  letter 
from   Mr.    Watson,    written  after  the 

decree  had  been  rendered  in  Bowyer  &  ux. 
▼.  Hill  &  als.  But  even  if  we  could  accept 
that  as  evidence  that  such  a  letter  was 
written  to  Mr.  Watson  and  received,  and 
that  he  failed  to  defend  the  appellants  in 
consequence  of  the  misapprehension  alleged 
in  the  bill,  there  is  no  evidence  of  any  sort 
that  Hill's  letter  was  replied  to,  or  that  he 
had  any  sufficient  reason  to  believe  that 
Mr.  Watson  had  received  it,  and  would 
serve  him  as  counsel. 

The  whole  of  the  allegations  on  this  head 
should,  therefore,  be  laid  out  of  the  case, 
as  being  entirely  unsupported  by  evidence. 
But  if  we  take  them  as  all  true,  it  would  be 
difficult  to  imagine  a  case  of  grosser  laches 
than  this.  The  appellants  were  all  duly 
served  with  process.  Hill  contented  him- 
self with  writing  a  letter  to  a  lawyer  to 
engage  his  services,  while  the  other  appel- 
lants did  nothing.  Hill  had  no  further 
communication  with  the  lawyer.  If  he 
ever  heard  from  him  at  all,  which  he  does 
not  allege,  he  gave  him  no  information  as 
to  the  defence ;  he  paid  no  fee ;  made  no 
enquiry  as  to  the  progress  of  the  case. 
How  could  he  suppose  that  counsel,  if  will- 
ing to  work  for  nothing,  could  defend  him 
without  knowing  anything  of  the  facts? 
When  parties  are  admonished  of  the  insti- 
tution of  a  suit,  by  the  service  of  process, 
it  is  their  duty  to  take  care  of  their  inter- 
ests ;  if  they  neglect  this  duty,  it  is  at  their 
peril.  The  allegation  that  Hill  gave  him- 
self no  uneasiness,  because  he  knew  that  he 
could  not  justly  be  made  liable  for  any- 
thing, if  proved,  would  not  alter  the  case. 
He  knew,  by  the  service  of  the  process  upon 
himself  and  his  securities,  that  a  claim  was 
made  against  him;  and  he  must  have 
known  that  some  ground,  just  or  unjust, 
true  or  false,  would  be  shown  to  sustain  it. 
How  was  counsel  or  the  court  to  know  the 
facts,  so  as  to  protect  him  against  an  un- 
just claim,  if  he  would  furnish  no  evidence 
and  no  information?    The  truth,    is, 

384  however,  that  *he  was  not  justified 
by  the  facts  in  feeling  the  indiffer- 
ence he  professes  to  have  felt.  He  qualified 
as  guardian  at  January  term,  1845.  It  does 
not  appear  who  hired  out  the  slaves  and 
rented  out  the  land  for  that  year.  If  the 
former  guardian,  he  ought  to  have  turned 
over  the  bonds  to  Hill,  and  it  must  be  pre- 
sumed that  he  did  so.  What  did  he  do  with 
these  bonds,  when  he  ceased  to  be  guard- 
ian? What  did  he  do  with  the  slaves? 
Though  they  were  hired  out,  they  were  le- 
gally in  his  charge  and  possession.  What 
did  he  do  with  the  property  of  his  wards, 
of  which  he  returned  an  inventory  to  the 
court  at  April  term?  It  is  a  remarkable 
fact  in  this  case,  that  Hill|  who  was  clerk 


of  the  court,  returned  an  inventory,  as  re- 
quired by  law,  of  the  property  of  his  wards 
that  had  come  to  his  hands,  which  the  court 
directed  to  be  recorded,  but  that  it  cannot 
be  found  either  on  record  or  among  the 
files  of  the  office. 

Hill  undoubtedly  had  a  right  to  suppose 
that  the  clerk  would  make  true  copies  &om 
the  records,  and  that  the  papers  would, 
therefore,  show  that  he  was  guardian  for 
only  five  months.  If  he  had  suffered  in- 
jury from  this  negligence  of  the  clerk  in 
giving  a  wrong  date  to  the  order  of  re- 
moval, without  being  guilty  of  gross  negli- 
gence himself,  he  would  have  had  a  strong 
case  for  relief.  But  if  he  had  given  the 
least  attention  to  his  own  interests;  if  he 
had  obtained  a  copy  of  the  bill,  or  if  he  had 
furnished  counsel  with  the  merest  outline 
of  his  defence,  he  would  have  suffered  no 
injury  from  this  blunder  of  the  clerk. 

The  cases  in  which  this  court  has  held 
parties  responsible  for  the  consequences  of 
laches  in  making  their  defence  to  legal  pro- 
ceedings against  them,  are  too  numerous 
and  familiar  to  require  citation.  They  are 
generally  cases  in  which  relief  ^as  been 
sought  in  equity  against  judgments  at  law. 
But  in  Callaway  v.  Alexander,  already 
cited,  the  same  principle  was  held  to  be 
applicable  to  the  case  of  a  bill  to  open  a 
decree  by  default  on  the  ground  of 
385  accident  *and  surprise.  That  case 
bears,  a  strong  resemblance  to  this  in 
the  facts,  and  is  a  conclusive  authority  for 
holding  the  appellants  bound  by  their 
laches. 

The  appellants  have  certainly  been  de- 
creed to  pay  more  than  they  were  justly 
liable  for.  But  we  cannot  relieve  them  on 
this  ground  from  the  consequences  of  their 
gross  and  inexcusable  laches.  To  do  so, 
would  be  to  hold  out  a'  direct  encourage- 
ment to  such  conduct.  Diligence  and  vig- 
ilance would  cease  to  be  the  rule,  and  we 
should  destroy  all  certainty  in  the  results 
of  judicial  proceedings.  There  have  been 
many  cases  of  great  hardship  in  which  this 
court  has  refused  to  give  relief  on  the 
ground  of  laches.  There  was  never  a 
harder  case,  for  instance,  than  Meem  v. 
Rucker,  10  Gratt.  506.  But  as  the  court 
said  in  that  case,  **the  inevitable  answer 
to  the  argument  [of  hardship]  is,  that  the 
hardship  complained  of  is  not  to  be  traced 
to  the  administration  of  justice,  but  to  the 
party's  own  folly  and  gross  laches." 

The  bill  makes  no  charge  of  fraud  against 
Bowyer  and  wife  and  Hill  and  wife,  or  any 
of  them.  It  does  not  allege  that  they  knew 
that  the  copy  of  the  order  of  removal  bore  a 
wrong  date,  or  that  they  knew  how  long 
Hill  continued  to  be  guardian;  and  there 
is  no  evidence  that  they  did  so.  Hill  and 
wife,  who  were  non-residents,  did  not  an- 
swer the  bill,  but  Bowyer  and  wife  say  in 
their  answer,  that  they  did  not  know  that 
the  order  had  been  incorrectly  copied,  and 
Mrs.  Bowyer,  answering  in  her  separate 
behalf,  says  she  does  not  know  when  Hill 
ceased  to  be  her  guardian. 

It  is  contended,  however,  that  if  the  par- 
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ties  were   not  guilty  of  fraud  in  obtaining 
the  decree,  it  was  a  fraud  in  them  to  insist 
upon  it  after  its  injustice   had  been   estab- 
lished.    I  do  not  think  that  we  can  reverse 
the    decree   on  this   ground.     No  authority 
has  been  cited  to  sustain  it.     It  would  have 
been  applicable  in  Meem  v.    Rucker, 
386       and  in  *every  other  case  of  hardship, 
in   which   this  court  has  refused  to 
give  relief  on  the  ground  of  laches. 
I  am  of  opinion  to  affirm  the  decree. 

MONCURB»  P.,  concurred  in  the  opinion 
of  Joynes,  J. 


Decree  affirmed. 
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April  Term,  1868,  Ricbmond. 

I.  D«ed9  of  Assisnment—To  5ecure  Creditors— Prefer- 
ences*—Release  Clause. t— A  debtor  In  faillnfif  cir- 
cumstances may  convey  his  whole  property  for 
payment  of  his  debts,  ffivlnff  preferences  amonf 
his  creditors,  and  requiring  a  release  from  such 
as  accepted  it 

a.  Same— Same— Samo— Whole  Property  Must  Be  Con* 
vesred-t— To  render  such  a  deed  valid,  the  whole  of 

•Ctoeds  of  Assignment— To  Secure  Creditors— Prefer- 
ences.—It  is  firmly  settled  that  apart  from  statute,  a 
debtor,  even  in  fallinfif  circumstances,  until  his 
property  is  specifically  bound  to  the  satisfaction  of 
his  debts,  has  an  absolute  risrhtto  dispose  of  it  at  Ms 
pleasure.  He  may  srive  undue  preference  to  a  part 
of  his  creditors,  or  even  to  one,  and  such  preference 
cannot  be  treated  as  a  fraud.  As  authority  for  this 
proposition,  see,  besides  the  principal  case,  Alexan- 
dria, etc.,  Inst.  V.  Thomas,  29  Oratt  490:  Lucas,  etc., 
v.  Clafflin,  78  Va.  277;  Williams  v.  Lord,  76  Va.  402; 
Sipe  V.  Earman,  26  Gratt  M6:  Young  v.  Willis.  82  Va. 
296:  Jjong  V.  Merlden,  etc..  Co.,  94  Va.  606,  27 S.  E.  Bep. 
400;  Skipwlth  v.  Cunninfifham,  8  Leiffh  271.  280,  and 
cases  cited:  M'CuUoufirh  v.  Sommerville.  8  Leiffh 
415;  Dance  v.  Seaman,  11  Oratt  780,  781;  Wickham  v. 
Lewis  Martin  ft  Ck)..  18  Oratt  441,  444:  Harden  v. 
Wagner,  22  W.  Va.  866;  Clarke  v.  Fiffsrins,  27  W.  Va. 
870:  Williams  v.  Gillespie.  SO  W.  Va.  500,  5  S.  E.  Rep. 
212;  Pink  v.  Patterson,  21  Fed.  Rep.  606;  Marbury  v. 
Brooks,  7  Wheat  666, 5  L.  Ed.  622,  and  noie;  Brooks  v. 
Marbury,  11  Wheat  78,  6  L.  Ed.  423,  and  note. 

The  mere  fact  that  the  deed  was  made  during  the 
pendency  of  an  action  does  not  effect  the  validity  of 
the  deed  in  the  absence  of  fraud.  Paul  v.  Bauffh,  86 
Va.  988,  0  S.  E.  Rep.  829. 

tSame— Same— Release  Clause.  — And  the  debtor 
makinsr  such  a  deed  of  assignment  may  impose  upon 
his  creditors  the  condition  that  those  who  partici- 
pate in  the  fund  shall  release  him  from  the  residue 
of  their  demands.  Phippen  v.  Durham,  8  Gratt  467; 
Jjong  V.  Merideu,  etc.,  Co..  94  Va.  505,  27 S.  E.  Rep.  499; 
Robinson  v.  Mays,  76  Va.  708;  Kevan  v.  Branch,  1 
Oratt  274;  Skipwlth  v.  Cunningham,  8  Leiffh  291; 
Ffnk  V.  Patterson,  21  Fed.  Rep.  606. 

^Same— Same— Whole  Property  Mnst  Be  Conveyed.— 

But  to  render  such  a  deed  valid,  the  whole  of  the 
debtor's  property  must  be  conveyed  by  it  Robinson 
T.  Mays,  76  Va.  716;  Paul  v.  Bauirh,  86  Va.  960.  9  S.  E. 
Rep.  829:  Long*  v.  Meriden,  etc.,  Co.,  94  Va.  596,  27  S. 
E.  Rep.  499;  Clarke  v.  Fig-fifins.  27  W.  Va.  671,  673; 
Skipwith  V.  Cunningham,  8  Leiffh  291.  292;  Pbippen 


the  debtor's  property  must  be  conveyed  by  it:  but 
this  need  not  appear  on  the  face  of  the  deed. 

3.  Same— Same— Partnership.— A  partnership  in  fail- 
ing' circumstances  has  the  same  power:  and  if  two 
of  three  partners  convey  all  the  effects  of  the  firm 
and  their  individual  property,  and  the  third  has 
none,  they  may  require  a  release  both  of  the  firm 
and  all  the  members,  by  the  creditors  who  accept 
the  deed. 

4.  Same— Same— Schedule  of  Goods  to  Be  Annexed— 
Recordation  without  Schedule.— A  deed  conveys  a 
stock  of  ffoods  of  the  grantors,  and  refers  to  a 
schedule  of  the  g'oods.  which  when  made  out  is  to 
be  considered  as  annexed  to  the  deed,  and  to  be 
taken  as  a  part  of  it  Tboug-h  the  schedule  is  not 
annexed  before  the  recordinsr  of  the  deed,  the 
deed  is  valid  without  it 

0.  Same— Same— Authority  to  Appoint  Agents- Liabil- 
ity of  Trustee  for  Acts  of  Agents.!— A  deed  of  trust 
for  payment  of  debts  authorizes  the  trustee  to 
appoint  ag'ents.  and  provides  that  he  shall  only  be 

y.  Durham.  8  Gratt  464;  Quarlesv.  Kerr,  14  Oratt.  48. 

Where,  however,  no  release  is  required  the  failure 
to  convey  all  the  property  does  not  vitiate  the  deed. 
Williams  V.  Lord,  76  Va.  400.  And  the  debtor  cannot 
assail  the  deed  on  the  irround  that  all  his  property 
was  not  conveyed  thereby.  Robinson  v.  Mays,  76 
Va.708. 

Any  omission  of  property  for  the  purpose  of  secur- 
infif  a  substantial  benefit  to  the  debtor  (except  such 
property  as  may  be  exempt  by  law  from  distress 
or  levy)  conclusively  shows  an  intention  to  hinder 
and  defraud  creditors.    Paul  v.  Baugh,  86  Va.  961, 9 

5.  E.  Rep.  329;  Loufif  v.  Merlden.  etc.,  Co.,  94  Va.  597, 
27  S.  E.  Rep.  499. 

But  the  omission  of  a  comparatively  small  amount, 
where  all  is  substantially  conveyed  does  not  avoid 
the  deed  in  the  absence  of  fraudulent  intent:  for 
"the  deed  essentially  complies  with  the  require- 
ments of  the  law."  Gordon  v.  Cannon,  18  Gratt 
887;  Paul  v.  Baufifh.  86  Va.  961,  9  S. .  E.  Rep.  829; 
Long  V.  Merideu,  etc.,  Co.,  94  Va.  607.  27  S.  E.  Rep. 
409;  Skipwith  v.  Cunninfifham,  8  Lei^h  271.  292; 
Phippen  V.  Durham,  8  Gratt  465. 

Same— Same— Same— Need  Not  Appear  on  Pace  of 
Deed.— It  is  not  necessary  that  a  conveyance  should 
show  on  its  face  that  it  embraces  all  the  estate  of 
the  firrantor,  but  it  is  competent  to  prove  that  fact 
by  evidence  aliunde.  Loner  v.  Meriden,  etc.,  Co..  94 
Va.  597,  27  S.  E.  Rep.  499. 

In  Didier  v.  Patterson,  98  Va.  685.  25  S.  E.  Rep.  661, 
the  court  said :  "Fraud  may  appear  from  the  pro- 
visions of  the  instrument  itself,  or  be  proved  by 
evidence  aliunde.  Whenever  it  is  apparent  on  the 
face  of  the  instrument  it  is  called  constructive  or 
legal  fraud;  and  in  such  case,  the  fraud  is  adjudfired 
by  the  law  to  be  conclusively  established  by  the  pro- 
visions of  the  conveyance  itself,  and  cannot  be  dis- 
proved by  other  evidence.  Gordon  et  als.  v.  Cannon  ei 
ale.,  18  Oratt.  387;  Hughes,  Efflng-er  &  Co.  v.  Epliuff. 
ante,  p.  424;  and  Bump  on  Fraud.  Con.  (4th  Ed.)  sec- 
tion 888.  But  mere  badges  of  fraud,  whether  they 
appear  on  the  face  of  the  instrument  or  from  evi- 
dence aliunde,  may  always  be  repelled  by  other 
evidence.  Gordon  et  als.  v.  Cannon  et  als.,  supra;  and 
Hickman's  Ex'orv.  Trout  83  Va.  478,  8  S.  E.  Rep.  181." 

^Same— Same— Continuation  of  Business  by  Trustee. 
—In  Harden  v.  Wagner,  22  W.  Va.  364,  it  was  said: 
"That  it  was  provided  the  business  should  be  car- 
ried on  under  the  supervision  of  the  trustee,  by 
asrents  employed  by  him,  until  the  property  could 
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liable  for  tlie  money  that  comes  into  his  hands, 
and  shall  not  be  liable  for  the  omissions  or  de- 


be  disposed  of  in  an  advantafireons  manner  is  rather 
an  evidence  of  good  faith  than  of  a  fraudulent  in- 
tent or  purpose.  Gordon  v.  Cannon,  18  Oratt.  337; 
Sipe  V.  Earman,  26  Id.  563;  Marks  v.  Hill,  15  Qratt 
400."  See,  in  accord  with  this  view.  Ruffner  v. 
Mairs,  S3  W.  Va.  6(52, 11  S.  E.  Rep.  7:  WilUams  v. 
Lord,  75Va.  401. 

Same— Saoie—Retoiition  of  Possession  of  Property 
by  Grantor.— In  Shattuck  y.  Knififht,  25  W.  Va.  598, 
the  court  said:  *lf  the  property  conveyed  was  a 
stock  of  ffoods,  wares  and  merchandise,  a  provision 
on  the  face  of  the  deed  of  trust,  that  the  grantor 
should  retain  the  possession  thereof  till  sale,  which 
is  not  to  take  place  for  a  considerable  time,  would 
render  the  deed  per  se  fraudulent,  for  the  obvious 
reason  that  the  mere  holding  possession  of  such 
a  stock  of  goods  could  be  of  no  possible  advantage 
to  the  grantor  or  any  one  else,  and  he  must  have, 
when  he  executed  such  deed.  Intended  to  defeat 
Its  professed  objects  by  selling  the  goods,  wares 
and  merchandise  while  in  his  possession  and  de- 
voting the  proceeds  to  his  own  use.  The  only  object, 
which  he  could  have  had  in  making  such  a  deed  of 
trust,  must  have  been  to  delay  and  hinder  his  cred- 
itors by  prevenUng  them  from  seizing  the  property 
to  pay  their  debts.  (Kuhn  v.  Mack,  4  W.  Va.  186; 
Garden  &  Co.  v.  Bodwlng's  Administratrix,  0  W.  Va. 
121:  Klee  v.  Reitsbenberger,  38  W.  Va.  syl.  2,  p.  748; 
Lang  v.  Lee,  8  Rand.  410;  Janney  v.  Barnes,  11 
Leigh  100;  Sheppards  v.  Turpin,  8  Qratt  874; 
Spence  v.  Bagwell,  6  Qratt  444;  Addlngton  v. 
Etberldge,  12  Qratt  436.) 

"But  if  the  provision  in  the  deed  of  trust  be,  that 
the  trustee  in  such  a  case  may  continue  the  busi- 
ness in  order  to  realize  the  trust^fund  and  wind  up 
the  business,  the  deed  is  not  fraudulent  per  ee;  and 
if  the  deed  further  provides,  that  the  grantor  shall 
attend  to  the  business  under  the  control  and  direc- 
tion of  the  trustee,  that  provision  will  not  render 
the  deed  of  trust  per  ae  fraudulent  (Harden  v. 
Wagner,  22  W.  Va.  syl.  8,  p.  857;  Marks  v.  Hill.  15 
Qratt  400:  Gordon  v.  Cannon^  18  Qratt.  387.)'' 

See,  in  accord,  Landeman  v.  Wilson,  29  W.  Va.  725, 

2  S.  E.  Rep.  216;  Conaway  v.  Stealley,  44  W.  Va.  169, 28 

S.  E.  Rep.  796. 
Same— Same— Postponement  of  5olo— Reservation  of 

Profits  to  Grantor.— The  deed  is  valid  though  the 
sale  be  postponed  for  two  years  and  the  grantor 
reserves  the  profits  to  himself  in  the  meantime. 
Dance  v.  Seaman,  U  Qratt  778.  Indeed  the  time 
may  be  much  longer  and  the  grantor  take  the  prof- 
its meanwhile.    Lewis  v.  Caperton,  8  Qratt  148. 

Same— Some— Right  of  Partner  to  riake  Conveyance 
without  Consent  of  Co-Partner.— In  Hill  v.  Postley,  90 
Va.  202,  17  S.  E.  Rep.  946,  the  court  said:  "This  case 
(Anderson  v.  Tompkins.  1  Brock.  456)  was  cited  with 
approval  in  M'Cullough  v.  Sommerville,  8  Leigh  415, 
in  which  case  Judgb  Cabr  said :  'Following  this  high 
authority,  I  conclude  that  a  partner  has  a  right  to 
convey  the  social  effects  (save  real  estate)  to  trus- 
tees, to  pay  specified  creditors  of  the  firm,  and  this 
without  the  assent  of  his  co-partner,  where  (as  here) 
that  co-partner  resides  out  of  the  state,  and  the 
f  ran  tor  is  sole  manager  of  the  concern.'  The  same 
principle  was  recognized  in  Gordon  v.  Cannon,  18, 
Oratt.  387.  But  in  no  case,  of  which  we  are  aware, 
has  the  general  rule,  above  stated,  been  im- 
pugned." 

See  also,  as  to  this  point,  Williams  v.  QiUesple.  80 


faults  of  the  agents.  This  does  not  discharge  the 
trustee  from  the  obligation  to  select  fit  agents, 
and  to  hold  them  to  a  strict  and  prompt  respooiii> 
billty  for  their  aces.  And  this  is  the  extent  of  his 
liability  without  such  a  provision  in  the  deed. 

6.  Same— Trustee  a  Creditor— Effect— The  fact  that 
in  such  a  deed  the  trustee  is  a  creditor  secured  in 

it.  does  not  affect  the  validity  of  the  deed,  hot 

388      only  the  power  of  the  ^trustee  to  act   If  the 

debtor  does  not  object  to  his  acting,  it  is  no 

reason   why  another  creditor  should   object:  if 

that  is  the  only  objection  to  him. 

7.  Same— Same— Release  Required  by  DoMer— What 
Deed  Should  State.  I— When  the  debtor  in  such  a 
deed  requires  a  release,  the  deed  should  give  to 
the  creditors  all  the  information  In  the  power  of 

W.  Va.  690,  5  S.  E.  Rep.  218.  But  in  Baer  v.  Wilkin- 
son, 86  W.  Va.  428, 14  S.  E.  Rep.  8,  the  court  said:  '1 
will  remark  that  neither  that  case  (Scruggs  t. 
Burruss,  35  W.  Va.  670)  nor  the  leading  case  of 
Anderson  v.  Tompkins,  1  Brock.  456,  nor  the  case  of 
Sommerville  v.  McCullongh,  8  Leigh  415,  nor  Part- 
ner V.  Stuart  6  Qratt  197,  nor  Gordon  v.  Catmon.  u 
Oratt.  387,  can  be  quoted  as  authority  to  sustain  the 
position  that  an  assignment  like  this,  where  there 
are  two  partners,  one  of  whom  has  nndertakea  to 
convey  the  whole  property  of  the  firm  by  deed  ia 
which  his  individual  debts,  or  debts  other  than 
that  of  the  firm,  are  given  priority,  will  be  sustained, 
if  made  at  a  time  when  the  co-partner,  who  is  pret- 
ent  or  within  easy  reach,  is  not  consulted,  and  does 
not  concur  in  such  deed.  I  find  no  authority  in  this 
state  or  in  Virginia  which  would  j  ustif  y  na  In  holding 
that  such  an  assignment  would  be  valid  and  effectoal 
to  deprive  the  creditors  of  the  firm  of  their  rlgltt 
to  have  the  social  assets  applied  to  pay  the  social 
debts." 

5ame— 5ame-Some  Debts  invalld-Cflect  astoVaiy 

Debts.— In  Craig  v.  Hoge,  95  Va.  882.  88  S.  E.  Sep. 
817,  it  was  said:  "Though  one  or  more  of  the  debts 
secured  be  eliminated  from  the  deed  for  any  canse, 
or  the  deed  be  set  aside  as  to  them,  it  remains  un- 
impaired as  to  the  valid  debts  which  are  secured. 
Skipwith  V.  Cunningham,  8  Leigh  271:  BiUnps  t. 
Sears.  5  Qratt  81;  Gordon  v.  Ctmnon,  18  Oratt.  its;  and 
Burrill  on  Assignments  (6t]v£d.).  sec.  88,  and  mote  l** 
See  also,  Ruffner  v.  Welton,  etc,  Co.,  38  W.  Va.  258. 
15  S.  E.  Rep.  58. 

Samo—Same— Release  Required  by  Debtor— WiMt 
Deed  Should  State.!— In  Fink  v.  Patterson,  21  Fed. 
Rep.  606,  it  was  said:  "A  debtor  may  require  of  cred- 
itors a  release  from  that  part  of  their  claims  not  pro- 
vided for  in  a  deed  of  assignment  if  he  conveys  In  the 
deed  all  his  property;  and  if  in  the  deed  he  gives  tlic 
creditors  all  the  Information  in  regard  to  his  condi- 
tion which  they  ought  to  have  in  order  to  determine 
whether  or  not  to  accept  the  terms  of  the  deed  and 
to  release  what  it  does  not  provide  for.  Unless  a 
deed  requiring  such  a  release  does  do  this,  the  law 
pronounces  it  invalid  and  void.  Gordon  v.  Cannon.  0 
Gratt.  388." 

And  also,  in  Shuf eldt  v.  Jenkins,  22  Fed.  Rep.  867. 
the  principal  case  was  cited  as  holding  that  a  deed 
Imposing  a  release  should  show  upon  its  face  all  that 
the  creditors  ought  to  know. 

The  principal  case  is  cited  as  authority  for  each  of 
the  propositions  above  laid  down,  and  in  many  of  the 
cases  given  above.  See  generally,  monographic 
notes  on  "Deeds  of  Assignment"  and  **Fraudnleot 
and  Voluntary  Conveyances."  See  also,  noU  In  8 
Va.  Law  Reg.  297.  286. 
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tbe  delator,  as  to  the  nature  and  value  of  tbe  prop- 
erty conveyed,  and  the  amount  of  the  debts 
intended  to  be  provided  for.  and  time  to  obtain 
Information  not  sriven  in  the  deed;  and  to  deter- 
mine whether  they  will  accept  or  reject  the  offer 
made  to  them.  In  this  case  sixty  days  were 
allowed,  and  held  sufficient. 

8.  Same— 5ame— Partnership— Case  at  Bar.— R  A  &  Co. 

stopped  business,  and  R  &  R,  two  of  the  members 
of  that  firm,  and  P.  formed  the  firm  of  R  R  &  Co. 
They  failed,  and  conveyed  all  the  assets  of  both 
firms,  and  the  individual  property  of  R  in  trust  to 
pay  indiscriminately  a  debt  of  R  and  the  debts  of 
the  two  firms;  and  they  required  a  release.  The 
deed  is  valid:  but  it  will  be  re-formed,  so  as  to 
apply  the  property  of  each  to  pay  first  the  debts  of 
that  person  or  firm  from  whom  or  which  the 
property  was  derived. 

By  deed  bearing  date  the  30th  of  Novem- 
ber, 1866,  William  H.  Rogers,  James  E. 
Riddick  and  J.  Pendleton  Rogers,  mer- 
chants and  partners  trading  under  the  name 
and  style  of  Rogers,  Riddick  &  Co.,  in  the 
city  of  Richmond,  and  Mary  Jane  Rogers, 
wife  of  William  H.  Rogers,  conveyed  to 
Bdward  Y.  Cannon  two  tracts  of  land  in 
the  State  of  Texas,  containing  four  thou- 
sand two  hundred  and  fourteen  acres,  the 
property  of  William  H.  Rogers,  all  their 
stock  of  goods,  **an  inventory  of  which 
stock  will,  as  soon  as  practicable,  be  taken 
and  be  annexed  to  this  deed  as  a  schedule, 
to  be  marked  schedule  A,  and  which  sched- 
ule, when  so  annexed,  is  to  be  treated  as  a 
part  of  this  deed ;  also  all  debts  of  every 
description  due  to  the  firm;  also  all  the 
assets  of  every  kind  of  the  late  mercantile 
firm  trading  in  Richmond  under  the  style 
of  Rogers,  Adams  A  Co.,  which  firm  was 
composed  of  the  said  William  H.  Rogers, 
Samuel  R.  Adams  and  the  said  James 
389  E.  *Riddick ;  and  all  the  interest  of 
William  H.  Rogers  in  said  last  men- 
tioned firm ;  and  all  other  assets  and  e£Fects 
of  the  firm  of  Rogers,  Riddick  A.  Co. ,  where- 
ever  they  may  be.  Upon  trust  forthwith 
to  take  possession  of  the  said  stock  of 
goods,  and  to  sell  the  same  either  at  public 
or  private  sale,  and  upon  such  terms  of  cash 
or  credit,  and  as  a  whole  or  in  part,  as  he 
may  deem  most  judicious  and  best  calcu- 
lated to  realize  the  best  prices  for  said 
goods;  and  for  this  purpose  the  trustee  was 
authorized  to  employ  such  agents,  auction- 
eers or  salesmen  as  he  might  deem  nec- 
essary, and  to  pay  them  a  reasonable 
compensation  for  their  services  out  of  the 
trust  fund.  That  the  said  trustee  should 
proceed,  as  soon  as  practicable,  to  collect 
all  debts  due  Rogers,  Riddick  &  Co.,  or 
which  form  a  part  of  the  assets  of  Rogers, 
Adams  A  Co. ;  and  for  this  purpose  to  make 
such  compromise  adjustment  of  doubtful  or 
disputed  debts  as  might  seem  judicious 
under  the  circumstances;  and  also  to  sell 
and  convey  the  real  estate  in  Texas,  in  such 
parcels  and  on  such  terms  as  to  cash  or 
credit  as  might  best  realize  the  highest 
price  for  said  real  estate.  And  after  pay- 
ing all  the  expenses  of  executing  the  trust, 
to  apply  the  trust  fund  to  pay  in  full,  if  the 


fund  was  sufficient,  and  if  not,  pro  rata, 
the  debts  mentioned  in  schedule  B,  annexed 
to  the  deed  as  preferred  debts  of  the  first 
class.  Second,  if  a  surplus  should  remain 
after  paying  the  debts  in  schedule  B,  the 
trustee  should  distribute  such  surplus,  pro 
rata,  among  all  of  such  of  the  creditors  of 
the  firm  of  Rogers,  Riddick  A  Co.  and  of 
the  late  firm  of  Rogers,  Adams  A  Co.  em- 
braced and  enumerated  in  the  schedule 
marked  C,  and  annexed  to  the  deed,  as 
should  within  sixty  days  after  the  deed 
should  be  admitted  to  record  in  the  clerk's 
office  of  the  Hustings  Court  of  Richmond, 
either  in  person  or  by  some  duly  authorized 
agent,  sign  this  deed,  and  thereby  accept 
such  ratable  dividend  in  full  satisfaction 
and  discharge  of  the  debt  or  debts  due 

390  *to  the  person  so  signing  by  the  said 
firms   of  Rogers,  Riddick  A  Co.  or  of 

Rogers,  Adams  A  Co. ;  and  thereby  agree 
to  release  said  several  firms  and  the  mem- 
bers thereof  from  all  obligation  in  law  or 
equity  for  said  debts.  And  if  any  of  said 
creditors  should  fail  to  sign  the  deed,  and 
a  surplus  should  remain  after  satisfying  the 
debts  embraced  in  schedule  B,  and  such  of 
the  creditors  in  schedule  C  as  should  sign 
the  deed,  then  such  surplus  was  to  be  dis- 
tributed, pro  rata,  among  the  creditors 
mentioned  in  schedule  E,  annexed  to  the 
deed.  And  the  deed  provided  that  the  trus- 
tee should  not  be  liable  for  any  moneys 
other  than  such  as  should  actually  come  to 
his  hands  in  the  execution  of  this  trust ; 
and  that  he  should  not  be  liable  for  any 
default  or  omission  of  any  of  the  agents 
whom  he  might  employ  to  aid  him  in  the 
execution  of  the  trust. 

The  schedule  B,  annexed  to  the  deed, 
embraced  debts  amounting  to  a  little  over 
six  thousand  dollars ;  all  of  which  were  the 
debts  of  Rogers,  Riddick  A  Co.,  except  one 
of  $325,  which  was  a  debt  of  William  H. 
Rogers  for  house  rent;  and  there  was  in- 
cluded in  these  an  unascertained  amount 
due  to  the  trustee  for  money  paid  out  by 
him  for  costs  and  for  legal  services,  Ac, 
for  Rogers,  Adams  A  Co.  and  Rogers,  Rid- 
dick A  Co, ;  the  whole  amount  did  not  exceed 
three  hundred  dollars,  as  stated  by  the 
trustee  in  his  answer.  The  debts  of  Rog- 
ers, Riddick  A  Co.  embraced  in  schedule  C, 
of  which  the  amounts  are  given,  come  to 
about  $24,000,  but  there  are  a  number  of 
creditors  named  whose  debts  are  not  speci- 
fied; the  debts  of  Rogers,  Adams  A  Co. 
amount  to  about  $4,200.  There  is  no  sched- 
ule E  annexed  to  the  deed ;  but  there  is  a 
schedule  D,  the  debts  embraced  in  which 
are  estimated  at  between  eight  and  ten 
thousand  dollars. 

This  deed  was  admitted  to   record    in  the 
clerk's  office  of  the  Hustings   Court   of  the 
city  of  Richmond  on  the  30th  of  November. 
1866. 

391  *On    the    29th    of   December,    1866, 
Gordon,    Fellows   and  McMillan,  and 

a  number  of  others  who  were  creditors  of 
Rogers,  Riddick  A  Co.  filed  their  bill 
against  Cannon  the  trustee,  Rogers,  Rid- 
dick  &   Co.,    Rogers,    Adams  A   Co.,  Mrs. 
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Mary  Jane  Rogers,  and  the  creditors  se- 
cured in  schedule  B  of  the  deed,  in  which 
they  charged  that  the  deed  was  incomplete, 
fraudulent  in  law  and  void,  and  tended  to 
hinder,  delay  and  defraud  the  plaintiffs. 
That  it  was  incomplete  in  this,  that  it  re- 
fers to  and  makes  schedule  A  a  part  of  the 
deed  without  appending  it  thereto.  They 
charged  that  the  deed  was  fraudulent  in 
law :  First — That  it  .requires  the  creditors 
in  schedule  C  to  release  and  discharge  the 
grantors,  and  also  Samuel  R.  Adams,  who 
is  charged  to  be  the  only  solvent  member 
of  the  said  firms,  not  himself  being  a 
party  to  the  deed,  or  conveying  any  prop- 
erty to  meet  the  liabilities  of  said  firms ; 
and  though  the  said  grantors  had  not  con- 
veyed in  the  deed  all  their  social  and  indi- 
vidual property.  Second — In  undertaking 
to  satisfy  the  debts  of  Rogers,  Adams  & 
Co.,  which  firm  the  plaintiffs  averred  were 
solvent  and  able  to  pay  their  debts,  out  of 
the  assets  of  Rogers,  Riddicfc  &  Co.,  be- 
lieved to  be  insolvent ;  and  at  the  same  time 
to  require  a  release  by  the  creditors  of  the 
members  of  both  firms.  Third — In  author- 
izing the  trustee  to  appoint  agents,  &c., 
and  at  the  same  time  relieving  him  from 
liability  for  any  money  or  other  thing  re- 
ceived by  them.  And  it  was  charged  that 
the  trustee  had  employed  the  grantors,  or 
one  of  them,  as  his  agents  to  take  posses- 
sion of  the  stock  of  gocds  and  sell  the  same 
and  receive  the  money.  Fourth — That 
schedule  A  not  being  annexed  to  the  deed, 
the  creditors  have  no  means  of  forming  an 
opinion  as  to  the  propriety  of  accepting  or 
rejecting  said  deed;  and  that  the  power  of 
appointment  vested  in  the  trustee  gives  to 
the  grantors,  or  one  of  them,  full  control  of 

the  assets  of  Rogers,  Riddick  A  Co., 
392      and  takes  from  the  trustee  the  *p08i- 

tion  he  should  occupy  for  the  protec- 
tion of  the  interests  of  debtors  and 
creditors,  and  defeats  the  pretended  object 
sought  to  be  secured  by  the  execution  of  the 
deed.  And  the  bill  further  charges,  that 
the  trustee  Cannon  was  a  beneficiary  under 
the  deed,  and  a  creditor  of  the  two  'firms ; 
and  as  such,  preferred  to  the  plaintiffs. 
And  they  insist,  that  the  deed  thereby  be- 
comes a  mortgage,  with  all  the  equities  of 
a  mortgage  attached  to  it.  And  they  pray, 
that  the  trustee,  his  agents,  Ac,  may  be 
enjoined  from  selling  any  of  the  property 
attempted  to  be  conveyed  by  said  deed ;  that 
the  sheriff  of  the  city  of  Richmond  be  ap- 
pointed a  receiver  to  take  possession  of  said 
property  unless  the  trustee,  or  some  one 
else,  should  give  security  to  have  the  prop- 
erty forthcoming  to  abide  the  decree  of  the 
court;  that  the  plaintiff's  debts  might  be 
paid  out  of  the  property ;  and  for  general 
relief. 

An  injunction  was  awarded  to  enjoin  K. 
Y.  Cannon,  his  agents,  and  all  others  from 
paying  or  otherwise  parting  with  the  money 
derived  from  sales,  or  acquired  in  other 
manner,  under  the  deed  of  trust  mentioned 
in  the  bill,  until  the  further  order  of  the 
court. 
Rogers,   Riddick  &  Co.  answered  the  bill 


on  the  first  Monday  in  January,  1867.  They 
deny  all  fraud  charged  in  the  bill.  They 
say,  that  immediately  upon  the  execution 
of  the  deed,  the  doors  of  their  warehouse 
were  closed,  and,  under  the  direction  of  the 
trustee,  a  complete  inventory  of  their  stock, 
at  cost  prices,  was  at  once  commenced, 
and  has  been  since  completed ;  a  copy  of 
which  is  exhibited  with  their  answer;  and 
they  state  the  nature  of  their  business  and 
the  circumstances  which  rendered  some 
delay  in  preparing  the  schedule  A  unavoid- 
able. That  in  the  deed  they  endeavored  to 
describe  their  assets  as  fully  as  possible; 
and  that  a  complete  schedule  of  the  assets 
would  have  been  annexed  long  since  but 
for  the  proceedings  instituted  by  the  plain- 
tiff; and  that  they  had  made  evety 
393  *effort,  by  letter,  verbal  communica- 
tion and  otherwise,  to  give  the  fullest 
information  in  regard  to  the  assets,  to 
every  creditor  interested  in  the  deed. 
They  deny  that  the  members  of  the  finn 
have  kept  back  any  part  of  their  individual 
property ;  in  fact,  William  H.  Rogers  is  the 
only  one  who  had  any  property,  and  the 
Texan  land  mentioned  in  the  deed  is  all 
that  he  possessed.  They  deny  that  the 
assets  had  been  put  into  .the  hands  of  any 
one  than  by  the  trustee ;  all  that  he  did 
was  to  employ  William  H.  Rogers,  under 
his  own  direction,  to  superintend  the  inven- 
tory of  the  stock,  and  the  other  two  mem- 
bers of  the  firm  were  employed  in  arranging 
the  goods  for  sale  at  auction. 

They  say  further,  that  Samuel  R. 'Adams, 
when  he  withdrew  from  the  firm  of  Rogers, 
Adams  A  Co.,  took  with  him  but  fifty  dol- 
lars; that  he  has  no  property;  and  the 
assets  of  Rogers,  Adams  A  Co.  were  all 
conveyed  in  the  deed.  That  this  firm  is 
indebted  to  Rogers,  Riddick  A  Co.  for  ad- 
vances made  to  pay  their  debts ;  and  is  not 
solvent. 

They  say  that  the  stock  of  gt>ods  conveyed 
in  the  deed,  and  which  was  inventoried  at 
cost  prices,  at  $12,008.45,  has  since  been 
sold  at  auction,  and  has  brought  the  gross 
sum  of  $9,200. 

The  trustee,  in  his  answer,  says,  that  as 
trustee,  he  took  immediate  possession  of 
the  stock  of  goods,  and  proceeded  to  sell  the 
same  on  the  best  possible  terms ;  and  that 
he  now  has  the  whole  net  proceeds  of  sale 
under  his  control  as  trustee;  that  all  the 
bills  receivable  of  said  firm  were  endorsed 
to  him,  and  have  been  placed  in  bank  for 
collection.  That  it  is  true  he  did  employ 
William  H.  Rogers,  as  stated  in  the  answer 
of  the  firm,  because  it  was  physically  im- 
possible for  him  to  execute  the  trust  without 
some  agent ;  and  that  the  authority  given 
to  Rogers  has  been  most  faithfully  exe- 
cuted. 
394  *The    whole    property   of    Rogers, 

Riddick  A  Co.,  and  Rogers,  Adams  A 
Co.,  appears  to  have  been  conveyed  in  the 
deed.  The  partners,  except  Wm.  H.  Rog- 
ers, seem  to  have  had  no  property  of  their 
own,  and  Riddick  and  Pendleton  Rogers 
put  no  capital  into  the  concern.  Adams 
also   appears    to    have    had    no    property. 
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As  to  the  relative  condition  of  the  two  par- 
ties, that  of  Rogers,  Riddick  &  Co.  seems 
to  have  been  considerably  the  best. 

On  the  14th  of  March,  1867,  the  court,  on 
the  motion  of  the  defendants,  dissolved  the 
injunction ;  and  thereupon  the  plaintiffs 
applied  to  a  judge  of  this  court  for  an 
appeal,  which  was  allowed. 

Turner,  Johnson  &  Guigon,  for  the  appel- 
lants. 

Steger  &  Sands,  and  Cannon,  for  the  ap- 
pellees. 

MONCURK,  P.  Whatever  may  be  the  law 
and  course  of  judicial  decision  in  other 
States  on  the  subject,  there  can  now  be  no 
doubt  but  that  in  this  State,  a  debtor  in 
failing  circumstances  may  make  a  valid 
assignment  of  his  whole  estate  (subject, 
however,  to  existing  liens  thereon),  for  the 
benefit  of  his  creditors,  in  such  order  of 
priority  as  he  may  choose  to  prescribe  in 
the  assignment;  and  though  his  estate  be 
insufficient  for  the  payment  of  all  his  debts, 
he  may  lawfully  subject  it,  in  the  first 
place,  to  the  payment  in  full  of  such  of  his 
debts  as  he  may  choose  to  prefer,  and  then 
to  the  payment  pro  rata  of  the  claims  of 
such  of  his  other  creditors  as  may,  in  a 
limited  period,  (which  should  be  reason- 
able, )  accept  the  terms  of  the  assignment, 
and  release  him  from  all  further  or  other 
liability  on  account  of  said  claims.  And 
snch  an  assignment  may  be  valid,  even 
though  it  do  not  direct  any  surplus  which 
may  remain  after  satisfying  the  claims  of 
the  accepting  and  releasing  creditors  to  be 
applied  to  the  payment  of  his  other  debts, 
or  any  of  them;  or  even  though 
396  *it  direct  any  such  surplus  to  be  paid 
to  the  debtor  himself. 

That  such  is  the  settled  doctrine  in  this 
State,  is  abundantly  shown  by  the  cases  of 
Skipwith's  ex'or  v.  Cunningham,  &c.,  8 
L#eigh  271 ;  Kevan  A  als.  v.  Branch,  1  Gratt. 
274;  and  Phippen  v.  Durham  A  als.,  8  Id. 
457.  Wliether  the  doctrine  be  sound  in  its 
origin  or  not,  it  ought  to  govern  our  courts 
until  otherwise  provided  by  the  legislature. 
As  was  said  by  Allen,  P.,  in  an  opinion 
concurred  in  by  all  the  other  judges,  in 
Dance  A  als.  v.  Seaman  A  als.,  11  Gratt. 
780:  *'It  would  disturb  many  titles  if  the 
principles  heretofore  established  and  sanc- 
tioned by  the  practice  of  the  country  were 
now  to  be  questioned.  If  inconvenience 
results  from  the  construction  heretofore 
given  to  the  statute  against  fraudulent 
conveyances,  the  remedy  should  be  admin- 
istered by  the  law-making  power.  An  act 
of  the  legislature  would  operate  prospec- 
tively, and  men  could  regulate  their  trans- 
actions so  as  to  conform  to  its  provisions. 
But  a  decision  of  the  court  giving  a  new 
and  different  rule  of  construction,  would 
have  a  retroactive,  and,  therefore,  an  un- 
just operation.*' 

Of  course,  if  there  be  any  intention  on 
the  part  of  the  debtor,  in  executing  the 
assignment,  to  delay,  hinder  or  defraud 
creditors,  ^c,  it  is  void  as  to  such  cred- 
itors,   by    the   express   declaration    of   the 


statute ;  saving  only  the  title  of  a  purchaser 
for  valuable  consideration,  and  without 
notice  of  the  fraud.  No  appearance  of  fair- 
ness on  the  face  of  the  assignment  can  give 
effect  to  it  in  such  a  case.  Fraud  may  be 
proved  by  the  deed  itself,  or  by  evidence 
aliunde.  When  proved  by  the  deed  itself, 
it  is  called  constructive,  or  legal  fraud,  and 
cannot  be  disproved  by  evidence  aliunde. 
Mere  badges  of  fraud,  which  sometimes  ap* 
pear  on  the  face  of  the  deed,  and  sometimes 
from  evidence  aliunde,  unlike  constructive 
or  legal  fraud,  may    always  be  repelled  by 

other  evidence. 
3%  *In  this   case  it   certainly  does  not 

appear  that  there  was  any  actual  in- 
tention to  delay,  hinder  or  defraud  cred- 
itors. If  actual  fraud  be  charged  in  the 
bill,  it  is  positively  denied  in.  the  answer, 
and  there  is  no  evidence  in  the  record 
tending  to  prove  it,  but  the  contrary. 
Indeed,  the  bill  seems  to  state  a  case  only 
of  constructive  or  legal  fraud. 

Then  the  question  we  have  to  consider 
is,  Whether  the  deed  of  trust  in  this  case 
is  void  according  to  the  doctrine  settled  by 
our  decisions  before  referred  to? 

In  order  to  maintain  the  validity  of  such 
a  deed,  or,  at  least,  that  part  of  it  which 
provides  for  the  payment  of  debts  on  the 
terms  of  the  execution  of  a  release  by  the 
creditors,  it  is  necessary  that  all,  or  sub- 
stantially all,  the  debtor's  estate  should  be 
conveyed  by  the  deed.  Skipwith's  ex'or  v. 
Cunningham,  &c.  ;  Phippen  v.  Durham  A 
als.  ;  ubi  supra.  The  debtor  is  permitted 
by  such  arrangement  to  protect  his  future 
earnings  from  the  pursuit  of  such  of  his 
creditors  as  may  enter  into  it,  but  not  a 
portion  of  his  present  property.  *'He  may 
protect  his  person,  indeed,  by  a  fair  com- 
position, and  a  surrender  of  all  his  prop- 
erty, but  he  cannot  protect  a  part  of  that 
property  by  giving  up  another  part.  Such 
an  attempt  is  fraudulent  and  void."  8 
Leigh  292;  Quarles  A  als.  v.  Kerr  &  als., 
14  Gratt.  48.  But  it  is  not  necessary  for 
the  deed  to  show  on  its  face  that  all  the 
estate  of  the  debtor  is  conveyed.  That  fact 
may  be  proved  by  evidence  aliunde.  In 
neither  of  the  cases  of  Kevan  &  als.  v. 
Branch  A  als.,  and  Phippen  v.  Durham  & 
als. ,  did  it  appear  on  the  face  of  the  deed 
that  all  of  the  property  of  the  debtor  was 
conveyed.  .  In  Phippen  v.  Durham  A  als. 
all  of  the  debtor's  property  was  not  in  fact 
conveyed,  yet  so  nearly  all  as  to  bring  the 
case  within  the  operation  of  the  rule.  The 
amount  omitted  was  too  small  to  show  that 
it  was  omitted  for  the  purpose  of  securing 
any  benefit  to  the  debtor.  The  omis- 
397  sion  *must  have  been  from  inadvert- 
ence. What  invalidates  a  deed  in 
such  cases  is,  an  intention  to  delay,  hinder 
or  defraud  creditors,  &c. ;  and  unless  there 
be  such  an  omission  of  property  in  the  deed 
as  shows  such  an  intention,  it  is  not  ma- 
terial. Any  omission  of  property  for  the 
purpose  of  securing  a  substantial  benefit  to 
the  debtor  (except  such  property  as  may  be 
exempt  by  law  from  distress  or  levy),  con- 
clusively shows  such  an   intention.     In  the 
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case  we  have  in  hand,  it  plainly  appears  on 
the  face  of  the  deed  that  all  of  the  partner- 
ship property  of  the  grantors  was  conveyed, 
but  not  that  all  of  their  individual  property 
was  conveyed.  In  order  to  bring  the  case 
within  the  operation  of  the  rule  before  re- 
ferred to,  it  was  necessary  for  the  deed  to 
convey  all  of  the  individual  property  of  the 
grantors,  as  well  as  all  of  their  social  prop- 
erty. B^or  though  the  debts  provided  for 
were  only  partnership  debts,  yet  they 
bound  the  partners  personally,  and  the 
release  stipulated  for  by  the  terms  of  the 
deed  was  a  release  not  only  of  the  firm  of 
Rogers,  Riddick  &  Co.,  and  Rogers,  Adams 
&  Co.,  but  of  the  members  thereof  individ- 
ually. It  sufficiently  appears  on  the  face  of 
the  deed,  that  the  two  tracts  of  land  in 
Texas  thereby  conveyed,  were  the  individ- 
ual property  of  W.  H.  Rogers;  but  it  does 
not  appear  on  the  face  of  the  deed  that  he 
had  no  other  property,  nor  that  his  compan- 
ions had  no  individual  property.  The  evi- 
dence in  the  record  shows  that  W.  H.  Rogers 
had  no  other  individual  property  than  the 
land  in  Texas,  and  that  his  co-partners  in 
the  said  firms  had  no  individual  property 
at  all  of  any  value.  The  deed,  therefore, 
strictly  complies  with  the  rule  which  re- 
quires that  all  the  property  of  the  grantors 
should  be  conveyed  in  such  a  case. 

But  it  is  objected,  that  the  deed  not  only 
requires  that  the  grantors  should  be  re- 
leased, but  also  that  Samuel  R.  Adams, 
who  is  not  a  grantor,  should  be  released. 
If 'the  property  of  the  firm  of  Rogers, 
398  Adams  A  Co.  was  properly  *conveyed 
for  the  purposes  of  the  deed — a  ques- 
tion which  will  be  hereafter  considered — it 
seems  to  follow  that  he  ought  to  be  released 
from  the  debts  of  that  firm,  as  well  as  the 
other  partners. 

Again  it  is  objected,  that  the  deed  is  in- 
complete in  this,  that  it  refers  to  and  makes 
schedule  A  a  part  thereof,  whereas  it  was 
not  attached  or  appended  thereto  before  the 
execution  of  the  deed.  There  was  no  neces- 
sity for  such  a  schedule  to  give  efl^ect  to 
the  deed — the  property  thereby  conveyed 
being  sufficiently  described  therein  for  that 
purpose.  Skipwith'sex'or  v.  Cunningham, 
Ac. ;  Kevan  &  als.  v.  Branch ;  Phippen  v. 
Durham  &  als. ,  supra ;  Lewis  &  als.  v. 
Caperton*s  ex'or  &  als.,  8  Gratt.  148;  Bras- 
hear  V.  West,  7  Peters  R.  608,  614 ;  Burrill 
on  Assignments,  276-278,  and  cases  cited. 
The  deed  does  not  refer  to  schedule  A  as 
being  actually  annexed  thereto,  but  only 
states  that  an  inventory  of  the  stock  will, 
as  soon  as  practicable,  be  taken  and  marked 
schedule  A,  and  annexed  to  the  deed, 
"which  schedule,  when  so  annexed,  is  to 
be  taken  as  a  part  of  this  deed."  It  was 
inconvenient  to  make  out  the  schedule  in 
time  to  be  annexed  to  the  deed  before  its 
execution,  but  it  was  made  out  immediately 
thereafter,  and  filed  with  the  answer  of 
Rogers,  Riddick  &  Co.  'in  this  case  within 
about  a  month  after  the  execution  of  the 
deed,  and  nearly  a  month  before  the  expira- 
tion of  the  period  of  sixty  days  named  in 
the  deed. 


Again,  it  is  objected  to  the  deed,  that  it 
** undertakes  to  release  the  trustee  from  all 
liability  except  for  money  actually  received 
by  him ;  thus  releasing  him  from  all  re- 
sponsibility in  the  selection  of  his  agents, 
or  for  the  supervision  of  their  actions; 
enabling  him  to  be  guilty  of  gross  and 
wilful  negligence,  to  appoint  incompetent 
and  corrupt  assistants  without  any  respon- 
sibility ;  .  and  attempting  to  compel  the 
creditors  to  sanction  this  unlimited 
399  grant  *of  power  over  the  effects, 
under  penaltjr  of  being  excluded  from 
any  enjoyment  of  'the  fund."  And  it  is 
said  that,  under  the  deed,  the  trustee  has 
the  power  to  employ,  **and  actually  does 
employ,  one  of  the  grantors  to  manage  and 
control  the  business,  to  sell  the  assets  and 
collect  the  moneys  due ;  his  employee  ad- 
mitting himself  by  the  deed  to  be  insolvent 
and  irresponsible.  These  clauses  in  the 
deed  they  claim  to  be  inconsistent  with,  and 
tending  to  defeat,  the  objects  of  the  deed, 
and  as  such  render  the  deed  fraudulent  and 
void." 

The  deed  does  authorize  the  trust  '*to 
employ  such  agents,  Ac,  as  he  may  deem 
necessary,  and  to  pay  them  a  reasonable 
compensation  for  their  services  out  of  the 
trust  fund;"  and  does  provide,  *'that  the 
said  trustee  shall  not  be  liable  for  any 
moneys,  other  than  such  as  shall  actually 
come  to  his  hands  in  the  execution  of  the 
trust ;  and  that  said  trustee  shall  not  be 
held  responsible  for  the  default  or  omission 
of  any  of  the  agents  whom  he  may  employ 
to  aid  him  in  the  execution  of  the  trust." 

There  is  nothing  very  unusual  in  these 
provisions,  which  are  inserted  out  of  abun- 
dant caution,  at  the  instance  and  for  the 
protection  of  the  trustee ;  and  they  do  not 
very  materially,  if  at  all,  vary  the  legal 
liability  of  the  trustee.  Burrill  on  Assign- 
ments, 227.  The  employment  of  agents  by 
a  trustee  is  often  necessary  to  enable  him 
to  execute  the  trust,  and  such  necessity 
existed  in  this  case.  He  is  bound  to  select 
fit  agents,  and  to  hold  them  to  a  strict  and 
prompt  responsibility  for  their  acts;  and 
having  discharged  this  obligation,  he  is  not 
liable  for  any  loss  arising  from  their  acts 
or  defaults,  even  though  there  be  no  clause 
of  exemption  from  such  liability  in  the 
deed.  Such  a  clause  of  exemption  as  is 
contained  in  the  deed  in  this  case  does  not 
discharge  him  from  his  obligation  afore- 
said. While  he  is  not  responsible  '*f6r  any 
moneys  other  than  such  as  shall  actually 
come  to  his  hands  in  the  execution  of 
400  his  *trust,"  he  is  responsible  for  his 
negligence  in  not  appointing  fit 
agents,  and  in  not  holding  them  to  a  pfx>per 
account. 

But,  after  all,  such  a  clause  could  only  be 
material  as  a  badge  of  fraud,  and  as  tend- 
ing to  prove  that  there  was  an  understand- 
ing between  the  debtor  and  trustee,  that  the 
debtor  should  continue  to  use  and  enjoy  his 
property,  notwithstanding  the  deed.  If 
such  was  the  fact,  the  deed  would  of  conrse 
be  fraudulent.  But  if  such  was  not  the 
fact,  if  the  clause  was  only  inserted  oat  of 
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abundant  caution  on  account  of  the  trustee, 
it  could  have  no  effect  on  the  validity  of  the 
deed.  If  the  creditors  were  not  satisfied 
^vith  it,  or  with  such  an  exemption  as  it 
mig^ht  be  supposed  to  afford  to  the  trustee, 
they  might  have  another  trustee  appointed 
in  his  place.  In  this  case  it  clearly  appears 
in  the  record  that  the  clause  was  not  in- 
serted in  the  deed  for  any  undue  or  unlaw- 
ful purpose,  and  that  no  evil  whatever  has 
resulted  from  it.  The  trustee  has  a  right 
to  employ  agentsh  when  necessary,  even 
without  an  express  power  in  the  deed  for 
that  purpose,  and  being  bound  to  employ 
the  most  suitable  persons  as  such,  may  em- 
ploy the  debtor  himself  when  he  is  the  most 
suitable  person  for  the  purpose.  In  Marks 
Sl  als.  V.  Hill  &  als.,  15  Gratt.  400,  it  was 
expressly  stipulated  in  the  deed  that  one  of 
the  grantors  should  be  the  agent  of  the 
trustee  to  make  sale  of  the  goods,  which 
agency  might  be  terminated  at  any  time 
by  either  one  of  the  preferred  or  any  three 
of  the  deferred  creditors,  and  yet  the  deed 
was  held  to  be  valid.  See  also  Burrill  on 
Assignments,  185,  472,  and  cases  cited  in 
the  notes.  In  this  case,  the  debtors  were 
employed  as  agents  by  the  trustee,  and  the 
record  clearly  shows  that  they  were  the 
most  suitable  persons  for  the  purpose,  and 
that  benefit,  and  not  injury,  resulted  to  the 
trust  fuod  from  their  employment. 

Again  it  is  objected,  that  the  deed, 
401  being  made  to  a  *creditor  in  trust  to 
secure  his  own  demands,  is  a  mort- 
g'ag'e,  to  which  the  right  of  redemption  is 
incident,  and  the  creditor  trustee  cannot 
sell  by  the  mere  authority  of  the  deed,  and 
without  resorting  to  a  court  of  equity. 

This  is  an  objection  which  does  not  strike 
at  the  validity  of  the  deed,  but  only  at  the 
power  of  the  trustee  to  act  as  such.  The 
trustee,  being  the  agent  of  both  parties, 
debtor  and  creditor,  ought  to  be  an  im- 
partial person ;  and  generally  the  creditor 
is  supposed  not  to  be  such  a  person,  and 
will  not  be  permitted  to  act  as  trustee,  es- 
pecially in  regard  to  real  estate,  though  the 
deed  provide  for  his  doing  so.  Chowning  v. 
Cox  &.  als.,  1  Rand.  306.  It  seems  not  to 
have  been  yet  decided  by  this  court  that 
this  princiole  extends  to  personal  estate.  1 
Lomax's  Dig.  last  ed.  423.  Moore's  ex'or 
V.  Aylett's  ex' or,  &c.,  1  Hen.  &  Mun.  29. 
Though  the  reasons  assigned  by  the  court 
in  Chowning  v.  Cox  apply  as  strongly  to 
personal  as  to  real  estate.  1  Tuck.  Com. 
book  2,  p.  104.  But  the  debtor  may  sanction 
and  confirm  a  sale,  even  of  real  estate, 
made  by  his  creditor  as  trustee,  and  will 
be  considered  as  having  done  so  by  being 
present  at  the  sale,  and  making  no  objec- 
tion. Taj'lor's  adm'rs,  Ac.  v.  Chowning,  3 
I^igh  654.  And  it  is  not  perceived  why,  if 
the  debtor  has  no  objection,  the  co-creditors 
of  the  trustee  should  have  any.  Generally 
the  interest  of  all  the  creditors  is  the  same, 
so  far  as  relates  to  the  execution  of  the 
trust,  and  would  be  safe  in  the  hands  of 
any  of  them  as  trustee.  In  this  case  the 
trustee  had  a  comparatively  small  claim, 
which  was  included  in  the  first  or  preferred 


class  of  debts  secured  by  the  deed,  and  there 
seems  to  be  no  good  ground  of  objection  to 
his  acting  as  trustee.  There  can  be  no 
doubt  about  the  sufficiency  of  the  trust 
fund  to  pay  the  preferred  debts.  The  sale 
of  the  goods  has  already  been  made,  with 
the  sanction  and  concurrence  of  the  grantors 
in  the  deed,  and  the  proceeds  are  more  than 
enough    to  pay   the   preferred   debts. 

402  *So  that  whatever  just  ground  of  ob- 
jection, if  any,  might   once   have  ex- 
isted to  the  action  of  Cannon   as  trustee,  it 
can  now  no  longer  exist. 

Again  it  is  objected,  that  the  deed  re- 
quires the  creditors  to  release  without  in- 
formation as  to  the  assets  or  liabilities. 

When  creditors  are  put  to  their  election, 
whether  they  will  accept  the  provision 
made  for  them  by  the  debtor  in  an  assign- 
ment of  his  property,  and  give  him  a  re- 
lease, or  be  excluded  from  the  benefit  of  the 
assignment,  it  is  reasonable  that  the  deed 
should  give  to  the  creditors  all  the  informa- 
tion in  the  power  of  the  debtor,  as  to  the 
nature  and  value  of  the  property  conveyed, 
and  the  amount  of  the  debts  intended  to  be 
provided  for,  and  a  reasonable  time  to  ob- 
tain such  information  as  the  deed  may  not 
afford,  and  to  make  up  their  minds  de- 
liberately and  understandingly  whether 
they  will  accept  or  reject  the  offer  made  to 
them.  If  this  be  not,  when  it  can  con- 
veniently be,  done,  the  omission  might 
at  least  be  a  badge  of  fraud,  though  it 
might  not  in  itself  amount  to  legal  or 
constructive  fraud.  In  this  case,  it  seems 
that  all  the  information  was  given  by  the 
deed  which  could,  under  the  circumstances, 
conveniently  be  given  in  regard  to  the  sub- 
ject conveyed  and  debts  provided  for ;  and 
the  necessary  means  were  immediately 
taken  and  diligently  pursued  by  the  trustee 
and  grantors  to  give  the  speediest  and 
fullest  information  in  their  power  to  the 
creditors,  who  might  easily  have  obtained, 
within  the  period  limited  by  the  deed,  all 
the  information  necessary  to  enable  them 
to  make  their  election  properly.  The  period 
limited  by  the  deed,  sixty  days  from  the 
date  of  jts  recordation,  seems  to  have  been 
reasonable  under  the  circumstances,  and  as 
long  as  was  given  in  some  other  cases  in 
which  the  deed  has  been  sustained.  In 
Skipwith's  ex'or  v.  Cunningham,  Ac, 
four  months  after  the  date  of  the  deed 

403  was  the  period  limited.    *In  Kevan  & 
als.  V.  Branch,  three  months  was  the 

period.  In  Phippen  v.  Durham  &  als.,  the 
period  was  but  thirty  days  from  the  date 
of  the  deed.  In  neither  of  these  cases  was 
there  any  schedule  annexed  to  the  deed; 
nor,  in  the  first,  were  the  creditors,  except 
those  of  the  first  class,  named  in  the  deed. 
There  seems,  therefore,  to  be  no  good 
ground  of  objection  to  the  deed  in  this  case 
on  account  of  any  defect  of  information 
which  it  gives  as  to  the  assets  or  liabilities. 
The  next  and  last  objection  is,  **that  by 
the  terms  of  the  deed  the  partnership  assets 
of  Rogers,  Riddick  &  Co.  go  pro  rata  to  pay 
the  debts  of  Rogers,  Adams  &  Co.,  without 
any    estimate    of    the    debt    or    assets    of 
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either;"  so  that  the  plaintiffs,  **creditors 
of  Rogers,  Riddick  &  Co.  were,  therefore, 
either  compelled,  by  signing  the  deed,  to 
consent  to  the  misappropriation  of  the 
social  assets  of  the  debtors  to  the  paj^ment 
of  the  debts  of  Rogers,  Adams  &  Co.,  or  by 
refusing  to  sign,  to  cut  themselves  off  from 
all  benefit  of  the  assets  of  the  debtors. '  * 

The  counsel  for  the  appellees  **admit  that 
it  was  a  defect  in  the  deed  to  dispose  indis- 
criminately of  the  assets  of  these  two  con- 
cerns," but  they  say  that  **it  is  a  mistake 
to  suppose  that  such  a  defect  invalidates 
the  deed.  For  precisely  this  mistake  was 
corrected  in  the  case  of  McCullough  &  als. 
V.  Sommerville,  8  Leigh  415 ;  and  the  deed 
was  so  reformed  as  to  apply  properly  the 
several  kinds  of  assets."  On  the  other 
hand,  the  counsel  for  the  appellants  insist, 
that  that  case  differed  essentially  from  this; 
that  ^4n  that  case,  there  was  no  requisition 
for  release ;  the  creditors  were  not  required 
to  sign  the  deed  under  penalty  of  entire 
exclusion  from  the  assets  of  their  debtor." 
**  The  creditors  of  Rogers,  Riddick  &  Co. 
were  cut  off,  by  the  very  terms  of  the  deed, 
from  obtaining  such  an  equitable  reforma- 
tion of  the  deed  as  obtained  in  McCullough 
&  als.  V.  Sommerville.  They  were  re- 
quired to  release  their  debtors, 
404  ^Rogers,  Riddick  A  Co.,  and  at  the 
same  time  to  consent  (by  their  ac- 
ceptance of  the  deed)  that  the  assets  of 
Rogers,  Riddick  &  Co.  should  go,  pro  rata, 
to  the  payment  of  the  debts  of  Rogers, 
Adams  &  Co.,  and  that,  too,  without  even 
knowing  what  the  debts  of  Rogers,  Adams 
A  Co.  were." 

There  can  be  no  doubt  but  that  it  was 
competent  for  the  grantors  in  this  deed  to 
convey  the  said  effects  of  Rogers,  Adams  & 
Co.,  notwithstanding  Adams,  one  of  the 
firm,  did  not  join  in  the  deed,  in  trust  to 
secure  the  payment  of  the  debts  of  the /firm, 
or  any  of  them,  either  pro  rata,  or  in  such 
order  of  priority  as  they  thought  fit  to  pre- 
scribe. McCullough  &  als.  v.  Sommerville, 
8  L/eigh  415;  Anderson  v.  Tompkins,  1 
Brock.  R.  456;  Harrison  v.  Sterry,  5 
Cranch's  R.  389;  Burrill  on  Assignments, 
pp.  43-64,  and  the  cases  cited. 

Nor  can  there  be  any  doubt  but  that  it  was 
competent  for  the  grantors  in  this  deed  to 
convey  the  social  effects  of  Rogers,  Adams 
&  Co.  in  trust  for  the  payment  pro  rata  of 
the  debts  due  by  said  firm,  to  such  of  its 
creditors  as  should,  within  the  period  lim- 
ited, sign  the  deed,  and  thereby  accept  such 
ratable  dividend  in  satisfaction  of  said 
debts,  and  agree  to  release  the  said  firm  and 
the  members  thereof,  from  all  liability  on 
account  of  the  said  debts  respectively.  If 
partners  convey  all  their  social  and  indi- 
vidual property  for  the  payment  of  their 
debts,  there  is  the  same  reason  for  author- 
izing them  to  prefer  such  of  their  creditors 
as  will  give  them  a  release,  as  there  is  for 
authorizing  an  individual,  who  conveys  all 
his  estate  for  the  payment  of  his  debts,  to 
give  such  a  preference.  It  cannot  be  neces- 
sary to  cite  authority  to  sustain  so  plain  a 
proposition.      The    case    of     Pearpoint    v. 


Graham,  4  Wash.  C.  C.  232,  stated   in  Bur- 
rill  on    Assignments,    p.    47,    assumes  the 
proposition  without  question,  and  is  decided 
upon   such    assumption.     There   was 

405  a  question  in  that   case   whether  •the 
assignment  was  valid,  being  executed 

by  one  only  of  the  partners ;  but  the  learned 
judge  thought  it  had  been  ratified  by  the 
other  partners,  and  so  became  the  act  of  the 
firm ;  and  on  that    ground  it  was  sustained. 

Nor  can  there  be  any  doubt  but  that  it 
was  competent  for  the  grantors  in  this  deed 
to  convey  by  one  and  the  same  deed,  in- 
stead of  by  different  deeds,  the  individual 
estate  of  W.  H.  Rogers  and  the  social 
effects  of  Rogers,  Riddick  A  Co.  and  of 
Rogers,  Adams  A  Co.,  in  trust  for  the  pay- 
ment of  a  debt  of  W.  H.  Rogers  and  debts 
of  the  said  two  firms  respectively.  If  au- 
thority be  required  for  so  plain  a  proposi- 
tion, it  may  be  found  in  the  case  of 
McCullough  A  als.  v.  Sommerville,  8  I^igh 
415 ;  so  that  if  in  this  case  the  net  proceeds 
of  the  effects  of  Rogers,  Riddick  A  Co.  had 
been  devoted  in  the  first  place  to  the  pay- 
ment of  debts  of  that  firm,  and  the  net  pro- 
ceeds of  the  effects  of  Rogers,  Adams  A  Co. 
had  been  devoted  in  the  first  place  to  the 
payment  of  debts  of  that  firm,  the  arrange- 
ment would  have  been  legal  and  valid,  not- 
withstanding the  condition  of  release  on 
which  the  payments  might  be  directed  to 
be  made. 

Nor  can  there  be  any  doubt  but  that  if 
there  had  been  no  release  clause  in  this 
deed,  it  would  have  been  legal  and  valid, 
notwithstanding  it  directs  the  proceeds  of 
the  individual  property  of  W.  H.  Rogers, 
and  the  social  effects  of  Rogers,  Riddick  A 
Co.  and  Rogers,  Adams  A  Co.  to  be  applied 
indiscriminately  to  the  payment  of  a  debt 
of  W.  H.  Rogers  and  debts  of  said  firms. 
McCullough  &  als.  v.  Sommerville,  8  Leigh 
415,  is  an  express  authority  for  that  oropo- 
sition,  according  to  which  case,  the  court 
of  chancery  in  such  a  case  will  reform  the 
deed,  according  to  the  probable  intent  of 
the  grantors  and  the  justice  of  the  case, 
and  apply  the  individual  fund  in  the  first 
place  to  the  payment  of  the  individual  debt, 
and  the  partnership  funds  in  the  first  place 
to    the   payment   of  the   partnership 

406  debts    *respectively,      observing    the 
order  and   preference    established  by 

the  deed.  The  court  held  in  that  case,  that 
though  the  deed  neither  mentioned  the  part- 
nership, nor  distinguished  the  social  effects 
and  social  creditors  from  the  individual  prop- 
erty and  individual  creditors  of  the  grant- 
or, but  purported  on  its  face  to  convey  his 
individual  property,  for  the  payment  of  in- 
dividual creditors  named  in  the  deed,  in  two 
classes, according  to  a  certain  order  and  pref- 
erence therein  established,  yet  it  was  not 
fraudulent,  either  in  fact  or  in  law.  **Was 
this  deed  fraudulent?"  enquired  Judge  Carr 
in  that  case.  **There  is  no  evidence  in  the 
record  to  establish  the  fact;  nothing  to 
show  an  intention  to  withdraw  the  effects 
of  the  firm  from  the  creditors,  or  by  any 
covin  or  collusion  to  disappoint  their  claims. 
On    the   contrary,    the    whole    property,  of 
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every  kind  and  description,  not  only  of 
the  firm,  but  of  the  individual  partner 
McCullough,  is  conveyed;  thus  stripping 
himself  and  the  firm  (so  far  as  the  grantor 
could),  of  every  atom  of  property,  and  sub- 
jecting it  to  the  payment  of  the  creditors 
nam^ed.  And  when  the  bill  is  filed,  to  take 
this  fund  from  the  trustees  and  put  it  under 
the  guardianship  of  the  court,  to  be  admin- 
istered by  the  court,  he  promptly  answers, 
assenting  to  the  measure,  and  praying  that 
the  court  would  forthwith  order  a  sale  of 
the  whole  subject ;  stipulating  only  that  the 
proceeds  shall  be  applied  to  the  favored 
creditors.  This  surely  evinces  that  there 
was  no  fraud  in  fact,  either  perpetrated  or 
intended.  But  it  is  said  that  there  is  fraud 
in  law — fraud  in  the  attempt  by  one  part- 
ner to  convey  all  the  property  of  the  firm, 
and  to  devote  this  property  to  the  payment 
of  specified  creditors,  without  giving  his 
co-partner  any  voice  in  the  matter;  and 
moreover,  in  jumbling  together  the  separate 
and  social  funds,  and  directing  the  separate 
and  social  creditors  to  be  indiscriminately 
paid  according  to  the  list,     het  us   look    at 

these  objections  in  their  order." 
•407       '^And  after  disposing  of  the  1st,  he 

proceeds  thus  in  regard  to  the  2d: 
*^And  though  the  deed  does  not  devote  the 
social  fund  exclusively  to  the  social  cred- 
itors, and  the  separate  fund  to  the  separate 
creditors,  does  it  comport  with  the  mild  and 
beneficent  spirit  of  equity,  for  this  cause 
(the  result,  doubtless,  of  ignorance  and 
mistake),  to  annul  the  deed?  Is  it  not  bet- 
ter to  reform  it,  by  throwing  each  class  of 
creditors  upon  its  own  fund,  and  thus  reach 
the  real  justice  of  the  case,  and  probable 
intention  of  the  grantor?  This  is  a  power 
of  frequent  exercise  in  equity ;  one  instance 
of  which  is  in  reforming  joint  bonds  and 
making  them  operate  as  joint  and  several; 
upon  the  reasonable  presumption  that  either 
through  fraud,  ignorance  or  inadvertence, 
the  meaning  of  the  parties  has  not  been 
carried  into  efl'ect.*' 

Now  the  only  remaining  question — and 
the  question  on  which  this  cause  depends — 
is,  I>oes  the  release  clause,  as  it  is  called, 
make  any  difference?  There  was  certainly, 
in  this  case,  no  fraud  in  fact,  **either  per- 
petrated or  intended.  *  *  There  was  certainly 
none  in  law,  in  the  conveyance  being  made 
by  two  only  of  the  three  members  of  the 
firm  of  Rogers,  Adams  A  Co.,  nor  *4n 
jumbling  together  the  separate  and  social 
funds,  and  directing  the  separate  and  social 
creditors  to  be  indiscriminately  paid,"  or, 
rather,  to  be  paid  without  expressly  dis- 
criminating between  these  classes  of  cred- 
itors ;  for  the  deed  does  not  direct  them  to 
be  paid  ** indiscriminately."  Is  there  any 
in  law,  in  requiring  the  deferred  creditors 
to  give  a  release,  as  the  condition  on  which 
they  are  to  be  allowed  to  participate  in  the 
benefit  of  the  deed?  Why  should  there  be? 
Why  may  not  a  court  of  chancery  reform 
the  deed  in  this  case  as  well  as  in  the  case 
of  McCullough  A.  als.  v.  Sommerville,  ac- 
cording to  the  probable  intent  of  the 
grantors  and  the   justice   of   the   case,  and 


apply  the  individual  fund  in  the  first  place 
to  the  payment  of  the  individual  debt, 

408  and^the  partnership  funds  in  the  first 
place  to  the  payment  of  the  partner- 
ship debts  respectively?  The  counsel  for 
the  appellants  argue  that  that  case  difi'ers 
essentially  from  this,  in  the  fact  that  *4n 
that  case  there  was  no  requisition  for  a  re- 
lease; the  creditors  were  not  required  to 
sign  the  deed  under  penalty  of  entire  ex- 
clusion from  the  assets  of  their  debtor." 
**The  court,  in  deciding  upon  the  deed  (in 
that  case),  found  no  difficulty  in  separating 
the  social  from  the  individual  assets,  and 
the  social  from  the  individual  debts.  But 
no  such  question,"  as  the  counsel  further 
argue,  "can  arise  or  be  adjudicated  here." 
'*The  creditors  of  Rogers,  Riddick  &  Co. 
were  cut  off,  by  the  very  terms  of  the  deed, 
from  obtaining  such  an  equitable  reforma- 
tion of  the  deed  as  obtained  in  McCullough 
A  als.  v.  Sommerville.  They  were  required 
to  release  their  debtors,  Rogers,  Riddick  A 
Co.,  and  at  the  same  time  to  consent  (by 
their  acceptance  of  the  deed),  that  the  as- 
sets of  Rogers,  Riddick  A  Co.  should  go 
pro  rata  to  the  payment  of  the  debts  of 
Rogers,  Adams  A  Co.,  and  that,  too,  without 
even  knowing  what  the  debts  of  Rogers, 
Adams  A  Co.  were."  Now  this  is  a  plausi- 
ble argument;  but  is  it  not  a  petitio  prin- 
cipii?  When  the  grantors  made  the  deed 
in  the  terms  in  which  it  is  written,  the 
case  of  McCullough  A  als.  v.  Sommerville 
fixed  its  construction,  and  required  it  to  be 
read  as  if  it  had  been  written  so  as  to  apply 
the  individual  fund  in  the  first  place  to  the 
payment  of  the  individual  debt,  and  the 
partnership  funds  in  the  first  place  to 
the  payment  of  the  partnership  debts  re- 
spectively. Suppose  it  had,  in  fact,  been 
so  written — can  there  be  a  doubt  but  that 
the  deed  would  have  been  valid?  But  the 
legal  construction  of  the  deed  as  actually 
written  is  the  same.  Why,  then,  should 
there  be  any  more  doubt  in  this  case  than 
there  was  in  that,  but  that  the  deed  is 
valid?  What  reason  can  there  be  for  saying 
that  the  intention  of  the  grantors  is  differ- 
ent where  there  is  a  requisition  for  a 

409  release,  from  what  it  is  *where  no 
such  requisition  exists — that  the  in- 
tention is  literal  in  the  one  case,  and  not 
in  the  other?  The  deed  in  McCullough  A 
als.  V.  Sommerville- could  not  legally  take 
effect  if  construed  literally,  and  therefore 
it  was  construed  according  to  the  probable 
intent  of  the  grantor  and  the  justice  of  the 
case.  The  deed  in  this  case  cannot  legally 
take  effect  if  construed  literally,  and  for 
the  same  reason  it  ought  to  be  construed 
according  to  the  probable  intent  of  the 
grantors  and  the  justice  of  the  case.  If  it 
was  proper  in  McCullough  A  als.  v.  Sommer- 
ville to  act  upon  the  rule  of  construction 
which  was  established  in  that  case,  a  for- 
tiori, it  is  proper  to  follow  it  in  this  case, 
after  the  lapse  of  more  than  thirty  years 
since  that  decision  was  made.  It  is  a  fair 
and  reasonable,  and  not  a  forced  or  strained 
rule  of  construction.  The  deed  conveys  the 
assets   of   two   firms  in  trust  to  secure  the 


663 


18  QRATT. 


Virginia  Reports,  Annotated. 


410,411,412 


payment  of  the  debts  of  both,  without  ex- 
pressing' any  discrimination.  Why  may  it 
not  be  construed  distributively — redendo 
singula  singulis — so  as  to  require  the  assets 
of  each  firm  to  be  applied,  in  the  first  place, 
to  the  payment  of  the  debts  of  that  firm? 
Such  a  construction  would  seem  to  be  con- 
sistent with  the  terms  of  the  deed,  and  is 
necessary  to  make  it  valid  and  effectual. 
It  ought,  therefore,  to  be  adopted — ut  res 
magis  valeat  quam  pereat.  In  McCullough  & 
als.  V.  Sommerville  there  was  no  bill  filed 
to  have  the  deed  reformed  on  the  ground  of 
mistake.  The  deed  was  treated  in  the 
pleadings  as  devoting  the  social  and  indi- 
vidual effects  indiscriminately,  according 
to  its  apparent  literal  import,  to  the  pay- 
ment of  the  social  and  individual  debts. 
But  to  have  so  construed  it  would  have  been 
to  make  it  void,  and  therefore  it  was  con- 
strued distributively,  according  to  the 
probable  intent  of  the  grantor  and  the  jus- 
tice of  the  case.  To  be  sure,  the  court  in 
that  case  speak  of  reforming  the  deed,  but 
that  seems  to  be  an  inapt  expression,  and 
what  was  done  was  rather  to  construe 

410  *than  reform  the  deed.  The  court 
has  no  more  right  to  change  the  con- 
tract of  the  parties  in  a  deed  which  con- 
tains no  condition  of  release  than  in  one 
which  does,  and  has  no  such  right  in  either 
case.  But  if  the  court  did  intend  to  reform 
the  deed  in  that  case,  to  ^* reach  the  real 
justice  of  the  case  and  probable  intention 
of  the  grantor,"  by  analogy  to  the  instance 
referred  to  by  Judge  Carr  of  **  reforming 
joint  bonds,  and  making  them  operate  as 
joint  and  several,"  then  the  same  principle 
applies  to  this  case,  notwithstanding  the 
condition  of  release  contained  in  the  deed. 

Before  I  close  this  opinion,  I  beg  leave 
to  remark,  that  I  came  into  court  with 
strong  predilections  against  that  course  of 
our  own  decisions  which  has  tended  to 
maintain  the  validity  of  such  a  deed  as  that 
which  is  now  in  question — I  mean  a  deed 
containing  what  is  called  ^*the  release 
clause, "  or  a  condition  for  a  personal  release 
of  the  debtor  upon  a  conveyance  of  his 
estate  for  the  payment  of  his  debts.  I  was 
strongly  inclined  to  concur  in  the  views 
expressed  on  this  subject  by  Chancellor 
Kent  and  Justice  Story,  besides  other  distin- 
guished jurists.  Perhaps  my  previous  prac- 
tice had  tended  to  lead  •me  into  this  line  of 
thought  and  preference.  In  the  case  of 
Phippen  v.  Durham  &  als.,  which  came  up 
for  decision  shortly  after  I  came  into  the 
court,  I  took  occasion  to  express  this  origi- 
nal inclination  of  my  mind,  but  I  felt  my- 
self bound  to  bow  to  the  authority  of  the 
case  of  Skipwith's  ex'or  v.  Cunningham, 
&c.,  and  I  therefore  concurred  in  the  deci- 
sion which  was  made  in  Phippen  v.  Durham 
&  als.  The  longer  I  have  remained  in  the 
court,  the  more  convinced  I  have  become  of 
the  value  of  the  rule  of  stare  decisis.  And 
I  regard  the  rule  as  especially  valuable  in 
its  application  to  cases  arising  under  the 
statute  of  fraudulent  conveyances.  No 
man  can  read  Burrill  on  Assignments,  in 
which  all  or   nearly  all  the  cases  on 

411  this    subject    are    collected,    *without 


being  struck, .  if  not  confounded,  by  the 
great  conflict  among  them.  Not  only 
does  this  conflict  exist  between  the  deci- 
sions of  one  State  and  thosef  of  another, 
but  often  the  decisions  of  the  same  State 
are  conflicting  in  themselves.  Courts,  after 
going  in  one  direction,  have  veered  about 
and  gone  in  another  until  the  Legislature 
has  had  to  interpose  and  solve  the  difficulty. 
Now  it  seems  to  me  to  be  wise  for  us  to 
follow  the  course  of  our  previous  decisions, 
and  leave  it  to  the  I^eg'islature,  if  that 
course  be  wrong,  to  make  a  chang'e.  The 
propriety  of  doing  so  is  clearly  shown  by 
the  remarks  of  Judge  Allen,  in  Dance  &  als. 
V.  Seaman  &  als.,  11  Gratt.  780,  which  I 
have  already  quoted. 

I  will  further  remark,  that  I  feel  in  full 
force  the  argument  founded  on  the  supposed 
hardship  of  excluding  the  plaintiffs  and 
other  non-accepting  creditors  from  any  par- 
ticipation in  the  benefits  of  the  deed  in 
this  case,  when  there  was  so  much  apparent 
doubt  and  difficulty  as  to  the  construction 
and  effect  of  the  deed,  and  the  consequence 
of  accepting  its  terms.  But  the  supposed 
hardship  arises,  not  from  the  peculiar  terms 
and  effect  of  the  deed  in  this  case,  but  from 
the  law,  which  authorizes  a  debtor  in  fail- 
ing circumstances  to  give  preferences  in 
the  distribution  of  his.  estate  among"  his 
creditors,  and  to  require  a  personal  re- 
lease as  a  condition  of  receiving*  the 
benefits  of  any  such  preferences.  Such 
a  debtor,  not  having  estate  enough  to 
pay  all  his  debts,  may,  of  his  own 
mere  will  and  caprice,  convey  his  estate 
for  the  payment  of  a  portion  of  them, 
leaving  the  rest  wholly  unprovided  for ;  and 
the  creditors  thus  excluded  would  have  no 
legal  right  to  complain.  A  fortiori,  it 
would  seem,  creditors  to  whom  an  election 
is  given  to  participate  in  the  benefits  of 
the  deed,  but  who  decline  to  accept  its 
terms*  have  no  such  right  to  complain. 
No  doubt  which  may  exist  as  to  the  con- 
struction of  the  deed,  nor  any  diffi- 
412  culty  which  may  arise  in  *making  an 
election,  can  a,ffect  the  case,  if  the 
meaning  of  the  deed  can  be  ascertained, 
and  it  was  not  intended  to  delay,  hinder 
and  defraud  creditors.  The  circumstances 
which  create  the  doubt  or  difficulty  may 
tend  to  prove,  and  even  be  in  themselves 
sufficient  to  prove,  such  an  intention,  and 
make  the  deed  void;  but  if  no  such  inten- 
tion existed,  the  deed  is  valid.  It  is  not 
enough,  therefore,  for  the  appellants  to 
show  that  it  was  doubtful,  or  at  least  not 
certain,  when  the  deed  in  this  case  was  ex- 
ecuted, whether  the  principle  decided  in 
McCullough  &  als.  v.  Sommerville  would 
apply  to  it.  Parties  are  presumed  to  know 
the  law.  And  though  the  presumption  is 
often  not  founded  in  fact,  it  is  yet  neces- 
j  sary,  and  well  established  in  law.  The 
I  deed  being  valid,  and  its  construction  set- 
tled by  the  decision  just  referred  to,  the 
accepting  creditors  are  entitled  to  the  ben- 
efit thereof  accordingly,  to  the  exclusion  of 
the  non-accepting  creditors. 

The    foregoing    views    bring    me   to  the 
conclusion'  that    there    is    no   error  in  the 
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order  dissolving  the  injunction  which  was 
awarded  in  this  case,  and  that  it  ought  to 
be  affirmed;  which  is  the  only  question 
presented  for  the  decision  of  this  court  on 
this  appeal. 

JOYNES,  J.  I  concur  in  the  opinion  de- 
livered by  the  President,  and  do  not  pro- 
pose to  add  anything  to  his  discussion  of 
the  case.  I  wish  to  say  a  word,  however, 
to  explain  my  views  of  the  case  of  McCul- 
lough  &  als.  V.  Sommerville,  which  gave 
rise,-  on  a  former  occasion,  to  considerable 
discussion  and  difference  of  opinion  in  this 
court.  Morriss'  adm'r  v.  Morriss'  adm'r,  4 
Gratt.  293.  In  that  case,  Judge  Daniel, 
with  whom  Judge  Brooke  concurred,  con- 
sidered the  case  of  McCuUough  A  als.  v. 
Sommervilie  as  decided  on  the  assumption, 
as  a  general  principle  of  equity,  that  in 
the  case  of  an  insolvent  partnership,  the 
partnership  assets  must  be  applied  to 

413  the  payment  of  *the  partnership  debts, 
and  the  separate  assets  of  the  partners 

to  payment  of  their  separate  debts,  in  ac- 
cordance with  the  rule  which  prevails  in 
bankruptcy.  Judge  Allen,  with  whom 
Judge  Cabell  concurred,  did  not  consider 
the  case  as  proceeding  on  this  principle, 
and  confessed  himself  unable  to  understand 
on  what  ground  the  court  undertook  to  re- 
form the  deed,  which  was  admitted  to  be 
fair  and  bona  fide. 

The  case,  as  it  seems  to  me,  may  either 
have  proceeded  on  the  ground  supposed  by 
Judge  Daniel,  or  on  the  ground  that  as 
Gillespie,  the  partner  of  McCullough,  did 
not  execute  the  deed,  the  partnership  cred- 
itors had  an  equity  through  him  to  charge 
the  partnership  assets  with  the  payment  of 
their  debts.  Upon  either  ground,  the  part- 
nership assets  were  misapplied  by  the  deed, 
so  far  as  they  were  appropriated  to  the 
payment  of  the  individual  debts  of  McCul- 
lough equally  with  the  debts  of  the  firm. 
This  right  of  the  partnership  creditors  was 
treated  as  in  the  nature  of  an  equitable 
lien,  which  the  separate  act  of  one  partner 
conld  not  defeat.  It  became  necessary, 
therefore,  to  reform  the  deed,  so  as  secure 
the  preference  of  the  partnership  creditors 
in  respect  to  the  partnership  debts.  The 
arrangement  made  by  the  deed  being  thus 
disturbed  in  respect  to  the  partnership  as- 
sets, justice  to  the  individual  creditors 
required  that  a  corresponding  change  should 
be  made  in  respect  to  McCuUough's  indi- 
vidual property.  This  was  so,  even  if  there 
was  no  general  rule  requiring  that  the  sep- 
arate property  of  each  partner  should  be 
d-^voted  first  to  his  separate  debts. 

It  was  said  in  that  case,  that  this  refor- 
mation of  the  deed  would  effect  the  **prob- 
able  intention  of  the  grantor."  This 
expression  is  obscure.  For  there  is  no  evi- 
dence in  the  case  that  McCullough  did  not 
really  intend  exactly  what  he  effected  by 
the  terms  of  the  deed,  namely,  a  blending 
of  both  classes  of  property  and  of  both 

414  classes  *of  debts,  without  discrimina- 
tion.    But  I  suppose    the   meaning  of 

the  court  to  be  only  this,    that  McCullough 


intended,  by  means  of  the  two  classes  of 
property,  to  provide  for  the  payment  of 
both  classes  of  debts,  and  that  he  probably 
considered  that  the  substantial  effect  of  the 
arrangement  was,  to  apply  his  individual 
property  to  the  payment  of  his  individual 
debts,  and  the  partnership  property  to  the 
payment  of  the  partnership  debts.  The 
intention  was  not  the  ground  on  which  the 
court  proceeded  in  reforming  the  deed. 

Whatever  was  the  ground  on  which  the 
court  proceeded  in  reforming  the  deed  in 
that  case,  it  equally  applies  in  this.  If  it 
was  the  ground  supposed  by  Judge  Daniel, 
it  of  course  applies  equally  in  the  present 
case.  If  it  was  the  other  ground,  above 
suggested  by  me,  it  also  applies  in  this 
case,  because  Adams  did  not  execute  the 
deed,  and  the  creditors  of  Rogers,  Adams  & 
Co.  have,  therefore,  a  right,  through  him, 
to  have  the  assets  of  that  firm  applied  first 
to  the  payment  of  their  debts.  I  do  not 
think  it  necessary,  therefore,  to  determine 
on  which  of  these  grounds  McCullough  & 
als.  V.  Sommervilie  proceeded.  In  either 
case,  it  is  a  direct  authority  for  the  deci- 
sion which  we  now  make,  in  reference  to 
the  construction  and  effect  of  the  deed  in 
the  present  case. 

But  if  McCullough  A  als.  v.  Sommervilie 
proceeded  on  the  ground  that  the  partner- 
ship assets  must,  by  a  general  rule  of 
equity,  be  applied  first  to  the  payment  of 
the  partnership  debts,  and  that  this  right 
could  not  be  controlled  by  the  execution  of 
a  deed  of  trust,  I  do  not  think  it  can  be 
considered  as  necessarily  holding  a  corre- 
sponding doctrine  in  reference  to  the  sepa- 
rate property  and  separate  debts  of  the 
partners.  For,  as  I  have  already  said,  jus- 
tice to  the  individual  creditors  required  that 
the  deed  should  be  reformed  for  their  ben- 
efit, when  it  was  reformed  for  the  ben- 
efit of  the  partnership  creditors.  It 
415  *would  have  done  violence  to  the  in- 
tention of  the  grantor,  as  well  as  to 
the  claims  of  his  separate  creditors,  to  re- 
form the  deed  in  one  part  and  let  it  stand 
as  to  the  other.  Besides,  whatever  mdy  be 
the  general  rule  of  equity  in  the  applica- 
tion of  individual  and  partnership  assets, 
it  is  very  doubtful,  to  say  the  least,  whether 
it  ought  to  control  the  power  of  a  partner 
to  appropriate  his  separate  property,  by 
deed  of  trust,  to  the  payment  of  his  debts 
as  a  partner  in  preference  to  his  separate 
debts.  They  are  equally  his  debts,  and 
equally  binding  on  him  in  law  and  con- 
science. In  Jackson  v.  Cornell,  1  Sanf.  Ch. 
R.  348,  it  was  held  by  Vice-Chancellor 
Sanford,  that  a  partner  cannot  make  a  valid 
assignment  of  his  individual  property  for 
the  payment  of  debts,  for  which  he  is  bound 
as  a  partner,  in  preference  to  his  individual 
debts.  He  rested  the  decision  on  the  ground 
that  there  is  a  general  rule  of  equity  which 
requires  that,  in  case  of  insolvency,  the 
separate  property  of  a  partner  shall  be  ap- 
plied first  to  the  payment  of  his  separate 
debts,  as  in  bankruptcy,  and  that  the  part- 
ner could  not  control  the  operation  of  this 
rule    by   an    assignment.     In    the    case   of 
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Whitely,  McConkey  &  Co.  v.  May  &  als., 
decided  in  the  Circuit  Court  of  Petersburg" 
in  1850  by  Judge  Scarburgh,  and  reported 
in  1  I/iv.  N.  S.  I^aw  Mag.  442,  the  case  of 
Jackson  v.  Cornell  was  expressly  overruled, 
on  the  ground  that  there  is  no  such  rule  of 
equity  as  supposed  by  the  Vice-Chancellor, 
and  it  was  held,  that  a  deed  of  trust  made 
by  an  insolvent  merchant,  by  which  he 
conveyed  his  individual  property  to  secure 
the  payment  of  debts  for  which  he  was 
bound  as  a  partner,  in  preference  to  his  in- 
dividual debts,  was  valid.  I  applied  to  this 
court  in  term  for  an  appeal,  citing  Jackson 
V.  Cornell  and  McCullough  &  als.  v.  8om- 
merville,  but  the  application  was  denied. 
With  these  explanations,  I  am  content  to 
follow  the  authority  of  McCullough  & 

416  als.  V.  Sommerville  in  this  *case.     It 
removes  the  only  difficulty  I  have  felt. 

The  hardship  complained  of  by  the  appel- 
lants is  chargeable  to  the  doctrine  long 
since  fully  established  by  the  decisions  of 
this  court,  that  an  insolvent  debtor  may 
convey  his  property  in  trust  for  such  of  his 
creditors  as  he  may  choose  to  prefer,  and 
exact  a  release  as  a  condition  of  participa- 
tion in  the  trust  fund. 

RIVES,  J.  There  is  only  one  provision 
of  the  deed  of  trust  in  this  case  which  ad- 
mits of  serious  question  and  debate.  It  is 
the  second  clause,  whereby  the  trustee  is 
required  to  *  ^distribute  ratably  any  surplus 
remaining  after  the  discharge  of  the  debts 
in  schedule  B,  among  such  of  the  creditors 
of  the  firm  of  Rogers,  Riddick  Sl  Co.  and 
of  the  late  firm  of  Rogers,  Adams  &  Co. 
embraced  in  the  schedule  marked  C  as  shall, 
within  the  period  named,  sign  the  deed — 
thereby  accept  such  ratable  dividend  in 
discharge  of  the  debt  due  them,  by  the  said 
iirms  of  Rogers,  Riddick  A  Co.  and  of 
Rogers,  Adams  &.  Co.,  and  thereby  agree 
to  release  said  several  firms  and  the  mem- 
bers thereof  from  all  manner  of  obligation 
or  liability  at  law  or  in  equity  on  account 
of  said  debts. "  That  it  is  the  right  and 
privilege  of  a  debtor,  devoting  his  whole 
property  by  deed  to  the  payment  of  his 
debts,  to  prefer  one  creditor  or  class  of 
creditors  to  another ;  and  to  exact  a  release 
of  them,  is  fully  established  by  the  deci- 
sions of  this  court.  I,  also,  fully  concur 
with  the  President  in  the  satisfactory  and 
conclusive  replies  he  has  given  to  the  other 
exceptions  of  the  appellants  to  this  deed. 
But  after  mature  reflection,  I  am  unable  to 
give  my  assent  to  his  treatment  of  this 
particular  provision  of  the  deed,  that  I  have 
just  cited.  I  cannot,  therefore,  avoid  with 
propriety  a  concise  statement  of  the  grounds 
of  my  dissent. 

All  of  the  debts  provided  for  in  this  deed, 
with  the  exception,  perhaps,  of  house 

417  rent,  are  partnership  debts;  *and  the 
effects,  partnership  effects,    with    the 

exception  of  the  Texas  lands  belonging  to 
Wm.  H.  Rogers  individually.  But  the  vice 
of  the  deed,  consists  in  the  confusion  of 
the  social  assets  and  social  debts  of  two 
separate  firms,  namely,  of  Rogers,  Riddick 


&  Co.  and  Rogers,  Adams  Sl  Co.  This  is 
more  startling  upon  a  comparison  of  the 
respective  conditions  of  these  firms;  the 
former,  exhibiting  a  surplus  of  assets  be- 
yond liabilities  of  $25,279.59;  and  the  lat- 
ter, a  similar  surplus  of  only  $4,414.19. 
The  competency  of  Wm.  H.  Rogers  and 
James  E).  Riddick  to  convey  by  this  deed. 
the  assets  of  Rogers,  Adams  &  Co.  is  not 
contested;  but  where  do  the  parties  to  this 
deed  get  the  right  to  bring  the  creditors  of 
Rogers,  Adams  &  Co.  into  a  ratable  par- 
ticipation with  the  creditors  of  Rogers, 
Riddick  Sl  Co.  in  the  assets  of  the  latter 
firm?  It  is  conceded,  no  such  right  exists; 
and  that  if  such  is  the  true  legal  effect  of 
ttiis  provision,  it  is  invalid.  But  it  is 
claimed  that  his  court  has  a  right  to  reform 
the  deed  in  this  respect,  and  require  these 
partnerships  to  be  settled  separately  and 
apart,  by  devoting  to  each  its  own  partic- 
ular account  of  social  assets  and  social  lia- 
bilities. It  would  be  too  monstrous  to 
suppose  that  the  individual  members  of  the 
firm  of  Rogers,  Riddick  Sl  Co.  could  by  any 
device  bring  the  creditors  of  another  firm 
into  the  distribution  of  their  social  effects. 
It  would  be  a  voluntary  provision,  without 
consideration,  and  therefore  void,  to  attempt 
thus  to  create  a  lien  in  favor  of  creditors 
of  another  concern,  to  which  some  of  the 
grantors  in  the  deed  chanced  to  belong. 

But  it  is  asserted,  that  while  such  is  the 
plain  and  unmistakable  declaration  of  the 
deed,  the  law  ascribes  to  it  a  different 
effect,  and  construes  it  distributively  in 
reference  to  the  two  partnerships.  This 
pretension  seems  to  me  to  proceed  from  a 
misconception  of  the  case  of  McCullough  Sl 
als.  V.  Sommerville,  8  L/eigh  415,   which  is 

relied  upon  for  this  position.  The 
418      grounds    of   discrimination   are   *not 

obscure.  In  that  case,  the  confusion 
was  of  private,  with  social  debts  and  assets. 
On  the  face  of  that  deed,  there  was  no 
mention  or  appearance  of  a  partnership; 
the  evidence  of  it  was  extrinsic;  and  it 
was  due  to  subsequent  revelations  that  it 
appeared  that  the  grantor  had  by  his  deed 
jumbled  his  individual  with  his  social  funds. 
But  here  it  is  not  a  question  of  that  kind; 
there  is  no  mingling  of  individual  with 
partnership  funds  in  the  sense  in  which  I 
am  now  treating  this  case ;  but  the  attempt 
is  made  to  throw  into  hotch-potch  the 
respective  assets  of  two  separate  firms,  and 
bind  the  creditors  of  each  to  a  ratable  dis- 
tribution thereof.  In  that  case,  the  refor- 
mation of  the  deed  was  predicated  of  the 
intention  of  the  grantor.  Judge  Carr  im- 
putes this  commingling  of  private  with 
social  funds  to  *  ignorance  and  mistake  ;'* 
and  the  decree  of  the  court  conclusively 
shows  that  this  distributive  construction 
was  resorted  to  as  the  means  of  arriving  at 
^^the  justice  of  the  case  and  the  probable 
intent  of  the  grantor."  Its  language  is, 
*'that  as  the  purpose  of  the  deed  was  to 
provide  for  certain  bona  fide  creditors  of 
the  firm,  as  well  as  for  individual  creditors 
of  said  Edward  McCullough,  although  the 
deed  does  not  devote  the   social  fund  exclu- 
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sively  to  the  social  <3tfeditors,  and  the  sepa- 
rate fund  to  the  individual  creditors ;  yet  it 
will  be  proper  for  the  court,  in  the  exercise 
of  its  undoubted  powers,  to  reform  the  deed 
in  this  respect,  by  throwing*  each  class  of 
creditors  upon  its  own  fund,  and  thus  reach 
the  justice  of  the  case  and  the  probable  in- 
tent of  the  grantor."  No  wrong  or  injury 
could  result  from  this  course.  It  was  the 
dedication  of  the  individual  property  to  in- 
dividual debts,  and  of  social  assets  to  social 
debts;  and  could  not  be  said  to  contravene 
the  intentions  of  the  grantor,  if  it  did  not 
promote  them,  as  was  alleged.  But  no  such 
principle  exists  here;  the  intention  here  is 
clear  that  creditors  of  two  separate  firms 
shall  be  required  to  assent  to  the  rat- 

419  able   *distribution    of    the   respective 
assets    among   them   in  common,  and 

the  acceptance  of  such  ratable  divid<*nds  in 
discharge  of  their  debts,  under  the  penalty 
of  forfeiting  all  interest  in  the  trust.  If, 
therefore,  this  clause  is  to  be  reformed  in 
the  case  at  bar,  let  be  done  so  as  to  preclude 
injury  to  the  complainants  in  this  suit,  by 
not  leaving  them  exposed  to  this  penalty. 
The  language  held  out  to  them  is  virtually 
this:  *'Your  objection  to  the  provision  en- 
titling the  creditors  of  another  firm  to  share 
with  you  in  the  assets  of  Rogers,  Riddick 
&  Co.  is  proper;  this  provision  is  invalid 
and  operative;  but  yet  you  must  abide  the 
penalty  you  have  incurred  by  failing  to 
sign  the  deed  in  the  prescribed  time ;  and 
while  the  deed  is  reformed  in  this  respect, 
you  take  nothing  by  it,  but  the  benefit 
enures  to  others.**  What  is  the  excuse  for 
this  partial  emendation  of  the  deed?  It  is 
that  the  legal  effect  of  it  should  have  been 
known  to  the  complainants,  and  they  should 
have  signed  the  deed  and  relied  upon  ob- 
taining this  redress.  But  in  my  view,  this 
case  of  McCullough  &  als.  v.  Sommerville 
is  authority  only  for  this  position,  namely, 
that  where  the  effects  of  a  firm  and  its 
acting  partner  are  promiscuously  devoted 
by  trust  deed  to  individual  and  social  debts, 
the  court  will  throw  each  class  on  its  pecul- 
iar fund;  and  is,  by  no  means,  authority 
for  this  other  position,  that  the  court  will 
proceed  a  step  further,  and  uphold,  by 
analogy  thereto,  the  jumbling  of  two  part- 
nership concerns  through  this  ingenious 
function  of  construing  distributively  such 
a  different  provision  for  the  adjustment  of 
partnerships.  Rogers,  Riddick  &  Co.,  if 
they  had  made  a  common  provision  for 
social  debts  and  the  debts  of  the  individual 
members  of  that  firm,  could  have  been 
well  understood  by  their  creditors,  or,  at 
least,  the  legal  advisers  of  such  creditors, 
under  the  treatment  of  such  a  provision  in 
this  case  of  McCullough  v.  Sommerville; 
but  when  they  undertook,    as   by  this 

420  deed,  to   bring  •the   creditors  of  an- 
other  partnership,    namely,    Rogers, 

Adams  &  Co.,  into  the  distribution  of  their 
social  assets,  namely,  the  effects  of  Rogers, 
Riddick  &  Co.  and  e  converse,  what  coun- 
tenance is  afforded  by  that  case  to  the 
wholly  different  pretension  here?  It  is  al- 
lowable,   under  that  decision,  to  confound 


I  in  a  trust,  private  with  social  funds  and 
debts,  and  the  apparent  wrong  is  rectified 
by  an  equitable  adjustment  thereof  in  the 
mode  already  indicated ;  but  I  most  re- 
spectfully submit,  it  is  no  more  allowable 
for  one  partnership  to  charge  its  assets 
with  the  debts  of  another  partnership,  than 
it  would  be  for  an  individual  to  charge  his 
assets  with  the  debt  of  another. 

Let  us  look  into  .the  principle  of  that 
decision.  McCullough  was  responsible  in 
solidofor  the  partnership  debts  no  less  than 
for  the  individual  debts;  and  there  was, 
therefore,  no  objection  to  reform  the  deed 
in  this  particular,  either  in  conformity  with 
the  legal  presumption  of  his  intention,  or 
with  a  fixed  rule  of  equitable  construction 
or  relief.  But  Rogers,  Riddick  &  Co.  were 
not  responsible,  as  a  firm  nor  as  individual 
members,  for  the  debts  of  Rogers,  Adams 
&  Co.,  and  it  was  not  competent  for  them 
to  dedicate  the  respective  assets  of  each  in- 
terchangeably to  the  common  ratable  satis- 
faction of  the  respective  creditors  of  each. 
Such  an  attempt  is  simply  nugatory ;  it  is 
voluntary  and  without  consideration  mov- 
ing from  the  creditors  of  Rogers,  Adams  & 
Co.  to  the  grantors  in  the  deed.  Especially 
should  this  attempt  be  avoided,  when  we 
consider  the  feature  of  a  release,  which  did 
not  exist  in  the  case  of  McCullough  &  als. 
V.  Sommerville.  In  the  case  of  Phippen  v. 
Durham  &  als.,  8  Gratt.  478,  Judge  Bald- 
win, in  treating  of  this  condition  of  a  re- 
lease, uses  this  language:  ^'The  effect  of 
such  a  condition  is  to  give  the  whole  ben- 
efit of  the  trust  to  the  creditors  who  comply 
with  it,  to  the  exclusion  of  those  who  tail 
to  do  so  within  the  prescribed  period. 
It  has  somewhat  the  nature  of  a 
421  *forfeiture;  and  there  ought  to  be 
perfect  fairness  and  good  faith  on  the 
part  of  the  creditors  seeking  to  avail  them- 
selves of  it."  It  seems  to  me  scarcely  con- 
sistent with  ^^fairness  and  good  faith"  to 
give  to  the  signing  creditors  alone,  the 
benefit  of  the  reformation  of  the  deed  ac- 
corded in  this  case;  and  to  exclude  there- 
from the  victims  of  this  forfeiture.  The 
penalty  is  an  integral  part  of  this  clause; 
it  cannot  be  separated  from  it ;  and,  in  my 
view,  should  share  its  fate. 

This  case  of  McCullough  A  als.  v.  Som- 
merville subsequently  became  the  subject 
of  examination  and  discussion  in  Morris' 
adm'r  v.  Morris'  adm'r  &  als.,  4  Gratt.  293. 
Judges  Daniel  and  Brooke  united  in  consid- 
ering this  case  as  establishing  that  the  rule 
in  bankruptcy  affecting  separate  and  joint 
creditors  in  their  resort  to  individual  and 
joint  funds  was  to  be  regarded  as  a  general 
rule  of  equity  prevailing  in  this  Common- 
wealth. On  the  contrary.  Judges  Allen  and 
Cabell  did  not  so  interpret  this  authority^ ; 
but  considered  the  reforming  of  the  deed,  by 
throwing  each  class  of  creditors  in  its  ap- 
propriate fund,  as  the  means  adopted  by 
the  court  of  ** reaching  the  justice  of  the 
case  and  the  probable  intention  of  the 
grantor."  The  court  was  thus  divided  in 
opinion ;  and  the  instruction  of  the  Judge 
below    to   the  commissioner  stood,  namely, 
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**that  joint  or  partnership  creditors  were 
not  entitled  to  credit  out  of  the  separate 
estate  of  a  partner  until  separate  creditors 
were  paid.*'  This  is  conformable  to  the 
doctrine  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  Murrill  et  al.  v.  Neill 
et  al.,  8  How.  U.  S.  R.  414. 

So  far  as  this  present  case  is  concerned, 
it  is  not,  in  my  view,  material  to  settle  the 
question  growing  out  of  these  discussions 
upon  the  case  of  McCuUough  <&  als.  v. 
Sommerville  in  the  later  one  of  Morris' 
adm'r  v.  Morris'  adm'r  &  als.  Whether 
the  reference  6f  such  classes  of  creditors  to 
their   respective   funds  is  a  fixed  rule 

422  of     equitable     interposition    *in    all 
cases,    or  fluctuates   with   the  actual 

or  presumed  intention  of  the  grantor  in 
each  case,  is  a  question  that  has  no  bearing 
upon  this  commingling  of  the  accounts  of 
one  partnership  with  the  accounts  of 
another  partnership.  For  the  present, 
therefore,  I  may  content  myself  with  the 
convenient  refuge,  *'non  nostrum,  tantas 
componere  lites." 

It  is  pertinent  to  our  present  inquiry  to 
cite  a  striking  criticism  of  Judge  Allen 
upon  this  case  of  McCullough  &  als.  v. 
Sommerville  in  these  words:  ** Where  the 
court  found  their  authority  to  reform  a  deed 
so  as  materially  to  change  its  operation, 
after  just  determining  it  was  made  in  good 
faith  and  by  a  party  having  full  authority 
to  convey,  I  am  at  a  loss  to  conceive ;  and 
this,  too,  without  any  evidence  of  mistake 
on  the  part  of  the  grantor."  How  much 
more  questionable  is  this  intervention  in 
the  case  at  bar,  when  it  is  in  contravention 
of  the  clear  intention  and  the  whole  scheme 
of  the  deed;  and  of  the  justice  of  the 
case  in  excluding  the  penalty  or  forfeiture 
from  the  scope  of  the  decreed  reformation 
of  the  deed? 

I  do  not  object  to  the  reforming  of  the 
deed ;  I  may  question  and  doubt  the  author- 
ity to  do  so ;  such  relief,  so  far  as  it  goes, 
meets  my  concurrence;  but  it  stops  short 
of  the  full  redress  to  which,  I  think,  the 
complainants  are  entitled. 

This  brings  me  to  consider  the  most  ma- 
terial point  of  my  dissent.  It  consists  in 
my  view  and  treatment  of  this  obnoxious 
clause  of  the  deed.  I  cannot  agree  in  as- 
cribing to  it  a  legal  import  in  conflict  with 
its  terms.  I  have  endeavored  to  show  there 
is  no  authority  for  doing  so.  I  cannot  de- 
feat its  operation  by  such  a  construction, 
however  ingenious ;  nor  can  I  consent,  while 
overruling  it  as  to  signing  creditors,  to 
leave  it  in  full  force  against  the  non- 
signing,  whose  objections  to  it  are  viitually 
sustained  by  the  court  here. 

I  regard  the  whole  clause,  inclusive 

423  of    the  penalty,    as  *in valid    and    in- 
operative.    I  do  not  impeach  the  bona 

fides  of  the  grantors — I  do  not  stigmatize 
the  clause  as  actual  fraud ;  it  is,  doubtless, 
constructively  so,  because  of  foisting  upon 
one  partnership  creditors  of  another  part- 
nership, and  therefore  strangers  to  it.  The 
question  therefore  arises,  whether  it  can 
be  separately  annulled  without  setting  aside 


the  whole  deed.  ActlMl  fraud,  within  the 
cognizance  of  the  parties,  would  vitiate  the 
whole  deed ;  but  no  principle  of  law  or  rea- 
son seems  to  me  to  inhibit  the  setting  aside 
of  an  illegal  and,  therefore,  an  inoperative 
clause,  at  the  same  time  that  other  parts 
of  the  deed  are  sustained.  Kven  in  the  case 
of  actual  fraud  affecting  some  of  the  debts 
secured  by  the  deed,  this  court  has  declined 
to  pronounce  a  conveyance  thus  tainted 
void  as  to  a  fair  and  bona  fide  creditor, 
having  no  notice  of  any  dishonest  purpose 
to  the  part  of  the  grantor,  so  far  as  his 
indemnity  was  concerned.  This  was  the 
case  of  Billups  v.  Sears  &  als.,  5  Gratt.  31. 
This  doctrine  lodges  with  the  court  a  virtual 
function  of  expurgation,  and  is  far  ahead 
of  the  modest  pretension  I  advance,  to 
annul  an  inoperative  clause  of  a  trust  deed. 
But  this  question  has  been  so  fully  ex- 
amined, and  the  authorities  so  satisfactorily 
cited  and  reviewed  by  Judge  Tucker  in  the 
case  of  Skipwith's  ex'or  v.  Cunningham  A. 
als.,  8  Leigh  271,  I  cannot  better  set  forth 
and  corroborate  my  views  than  by  a  copious 
extract  from  his  opinion  in  that  case.  It 
will  save  any  exposition  of  my  own  views 
upon  this  point,  or  any  comment  upon  the 
authorities  he  cites.  It  will  also  be  seen 
that  he  foreshadows  and  justifies  by  antic- 
ipation the  decision  I  have  just  quoted  of 
Billups  V.  Sears  &  als.  He  says,  on  page 
293:  **I  cannot  agree  that  all  the  creditors 
are  to  lose  the  benefit  of  this  security  for 
the  payment  of  their  debts  because  an  im- 
proper provision,  deemed  fraudulent  by 
construction  of  law,  has  been  inserted  in 
the  deed.  I  am  aware  that  a  distinc- 
tion has  been  taken  and  sustained 
424  *in  some  cases  between  a  deed  avoided 
by  statute  and  one  which  is  only  con- 
structively fraudulent  upon  equitable  princi- 
ples. 14  Johns.  R.  458 ;  20  Id.  442.  But  I 
think  there  is  another  distinction.  Where 
a  deed  is  made  for  the  security  of  various 
creditors,  whose  claims  are  distinct  and 
unmingled  with  each  other,  and  where  part 
are  illegal  and  fraudulent,  and  another 
part  are  fair  and  untainted  with  fraud,  the 
security  shall  not  be  avoided  as  to  the  lat- 
ter, provided  they  have  given  no  aid  any 
way  to  the  concoction  of  the  fraud.  A  deed 
of  that  character  ought  to  be  considered  dis- 
tributively,  and,  while  it  is  avoided  in  part, 
it  should  be  effectual  as  far  as  it  is  good. 
If  it  were  otherwise,  then  a  deed  of  trust 
to  secure  the  payment  of  ninety-nine  just 
debts  would  be  avoided  by  the  fact  that  the 
hundredth  was  for  usury  or  gaming;  for 
the  statute  has  declared  all  gambling  or 
usurious  securities  to  be  void.  This  cannot 
be ;  and  accordingly  this  court,  in  the  case 
of  Kemper  v.  Kemper,  &c.,  3  Rand.  8,  de- 
cided that  where  the  transaction  is  of  such 
a  nature  that  the  good  consideration  can  be 
separated  from  the  bad,  the  court  will  sep- 
arate them,  and  consider  the  deed  valid  so 
far  as  it  is  entirely  distinct  from  and  un- 
affected by  the  illegal  consideration.  So, 
in  Skipwith  v.  Strother,  &c.,  3  Rand.  214, 
where  part  of  a  bond  was  for  gaming,  and 
so  in  Fleetwood  v.  Jansen,  2  Atk.  467,  there 
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cited,  a  mortg-age,  in  part  for  money  lost  at 
play,  was  avoided  as  to  that,  but  held  as  a 
security  for  what  was  justly  due.  I  am 
aware,  indeed,  that  in  Garland  v.  Rives, 
the  deed  was  avoided  in  toto;  but  there  a 
£^ross  fraud  was  committed  upon  the  cred- 
itor, and  the  case  afFords  no  precedent  for 
the  case  at  bar.  But  even  in  that  case, 
Judg-e  Green  admits  that  a  deed  may  be 
^ood  as  to  part  of  the  grantees  and  void  as 
to  others.  4  Rand.  309.  As  where  a  deed 
is  made  to  secure  a  just  debt,  and  the  equity 
of  redemption  is  reserved  to  a  strang-er  or 
to  the  family  of  the  debtor ;  such  a 
425  deed  would  *be  valid  as  to  the  cred- 
itor, but  void  in  respect  to  other  cred- 
itors as  to  the  reservation  of  the  equity  of 
redemption.  Ibid.  So  here  the  deed  is 
truly  of  no  eflFect  as  to  other  creditors  in  so 
far  as  the  surplus  goes ;  but  it  is  valid  and 
available  as  a  security  to  the  creditors 
specified,  and  those  assenting*  to  the  com- 
position." 

The  authority  of  this  opinion,  and  the 
force  of  its  reasoning*,  justify  the  conclu- 
sion that  the  obnoxious  provision  of  this 
deed  can  be  separated  from  its  other  provi- 
sions and  annulled  without  affecting  them. 
I  do  not  understand  my  brothers  as  dis- 
agreeing' with  me  upon  the  illegality  of 
subjecting*  the  assets  of  two  concerns  inter- 
changeably to  the  creditors  of  each;  but 
they  remedy  it  by  a  reformation  of  the  deed, 
which  I  think  questionable,  and  not  sanc- 
tioned by  the  authority  of  McCuUough  & 
als.  V.  Sommerville,  which  they  invoke  to 
that  end.  Besides,  they  leave  in  force  the 
condition  of  forfeiture  annexed  to  this  in- 
valid provision.  The  relief  which  I  am 
disposed  to  grant  would  be  the  abrogation 
of  the  whole  clause  as  illegal  and  inopera- 
tive, while  the  bona  fides  of  the  deed,  and 
its  obligations  in  other  respects,  are  not 
assailed.  In  this  difference  of  opinion, 
therefore,  I  may  be  permitted  to  take  to 
myself  the  consolation  of  believing  that, 
in  my  disposal  of  this  case,  no  hardship 
or  injustice  would  ensue  upon  the  failure  to 
sign  a  deed  with  a  provision  admitted  to 
be  illegal,  but  claimed  here  to  be  suscepti- 
ble of  an  equitable  interpretation  at  war 
with  its  terms. 

For  these  reasons,  I  cannot  concur  in  the 
affirmance  of  the  decree  below. 

Decree  affirmed. 
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*Dearing'8  Adm'x  v.  Rucker. 
April  Term,  1808,  Rlcbmond. 


I .  Jnry  Waived— Trial  by  Conrt— Inferences  by  Court*— 

Where  the  parties  to  a  cause  waive  a  jury  and 
submit  tlie  whole  case  to  the  decision  of  the  court, 
upon  a  statement  of  facts  agreed,  this  statement 
is  not  to  be  treated  as  a  special  verdict  or  a  case 
agreed  in  lieu  of  a  special  verdict ;  but  the  court 
may  make  any  Inferences  from  the  facts  stated 
that  a  jury  mlsrht  have  made. 

*Jnry  Waived— Trial  by  Court- Inferences  by  Court. 

—In  Ramsburff  v.  Erb,   16  W.   Va.   785,  It  Is  said: 
"Where  a  jury  Is  waived,  and  the  whole  matter  of 


a.  Account  Stated— Caje  at  Bar.— R  owes  D  for  money 
received  of  or  for  D  at  several  periods  before  June 
14th,  1862.  On  that  day  the  account  is  stated. 
Interest  chariped,  amount  ascertained,  and  check 
iriven  for  it :  which  if  presented  at  bank,  would 
have  been  paid  in  Confederate  money  ;  and  R 
makes  entry  on  his  books,  closing*  the  account- 
On  same  day.  D  returns  the  check  and  takes  R's 
note  for  the  amount,  payable  January  1st,  1868. 
Hjcld  : 

I.  Bonds— Confederate  Money.— The  bond  is  a  new 
transaction,  unaffected  by  the  previous  deallnsrs 
between  the  parties ;  and  is  a  bond  for  the  loan 
of  Confederate  money, 
a.  Statute— Scaling. t— Under  the  act  of  March  3. 
1866,  for  scaling  Confederate  debts,  the  time  for 
the  payment  of  the  debt  is  the  date  at  which  the 
scale  of  depreciation  should  be  ascertained  and 
applied. 
3.  Same  — Same.— To  the  value  of  Confederate 
notes,  thus  ascertained,  nothing  should  be  added 
on  account  of  the  present  depreciation  of  current 
paper  money  compared  with  gold. 

On  the  15th  of  January,  1866,  Jane  K- 
Dearing-,  executrix  of  William  Dearing, 
brought  an  action  of  debt  against  A.  B. 
Rucker,  in  the  Circuit  Court  of 
427  Lynchburg,  *on  a  bond  for  $3,822.74, 
dated  14th  June,  1862,  payable  on  the 
1st  of  January,  1863,  with  interest  at  the 
rate  of  4  per  cent,  from  the  date.  Issue  was 
joined  on  the  plea  of  payment,  and  the 
parties  waived  a  jury  and  agreed  their  case 
to  the  following  effect :  that  the  defendant 
was  indebted  to  the  plaintiff's  decedent  on 
the  1st  of  January,  1862,  in  the  sum  of 
$1,362.13  for  transactions  before  that  time 
had  between  them ;  that  on  the  13th  of  Feb- 
ruary, 1862,  he  received  cash  of  said  dece- 
dent, $1,491.81;  that  on  the  14th  of  June, 
1862,  he  received  for  said  decedent,  on 
account  of  sales  of  wool  and  other  articles 
sold  by  defendant  as  the  commission  mer- 
chant of  said  decedent,  $822.74;  and  upon  a 
settlement  between  the  parties  on  that  day, 
the  defendant  was  found  indebted  to  said 
decedent  in  the  sum  of  $3,822.74,  which  in- 
cluded some  interest  that  had  accrued  on 
the  sums  which  had  remained  in  the  hands 
of  the  defendant ;  that  the  defendant  drew 
his  check  on  one  of  the  bankp  of  the  city 
(Lynchburg)  for  the  said  sum,  in  favor  of 
the  decedent;  that    the  check,  if  presented 

law  and  fact  is  referred  to  the  decision  of  the  court, 
the  court  may  make  any  legitimate  inferences 
from  the  evidence  that  a  jury  might  make.  Dear- 
inffv.  Sucker's  Adm'r,  18  Gratt.  426.**  See  also,  Elys  v. 
Wynne,  22  Oratt  S82,  where  the  principal  case  is 
cited. 

t5callng.— On  the  subject  of  scaling,  see  the  princi- 
pal case  cited  in  the  following  cases:  Jarrett  v. 
Nlckell.  9  W.  Va.  868  ;  Blerne  v.  Brown,  10  W.  Va. 
75©.  761 :  Bexroad  v,  McQuain,  24  W.  Va.  87 ;  Gllke- 
son  V.  Smith.  15  VV.  Va.  60 ;  Omohundro  v.  Crump,  18 
Gratt  707 ;  Lohman  v.  Crouch.  19  Oratt.  341 ;  Town 
of  Danville  v.  Sutherlin,  20  Gratt  584  :  Caldwell  v. 
Craig,  21  Gratt  142 ;  Moses  v.  Trice,  21  Gratt  667 : 
Carter  v.  Ragland,  21  Gratt.  677  ;  Caldwell  v.  Craig, 
22  Gratt.  845  ;  Dinwiddle  County  v.  Stuart  28  Gratt 
542  :  Moon  v.  Richardson,  24  Gratt  222 ;  Wrights- 
man  V.  Bowyer,  24  Gratt  435. 
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at  the  bank,  would  have  been  paid  in  cur- 
rency, as  the  defendant  had  the  same  to  his 
credit  on  the  books  of  the  bank ;  which 
check  the  plaintiff's  decedent  accepted,  and 
the  defendant  balanced  the  accounts  upon 
his  books ;  that  after  the  decedent  had  so 
accepted  the  defendant's  check,  he  repre- 
sented to  defendant  that  he  had  no  use  for 
the  money,  and  that  it  would  be  an  accom- 
modation to  him  for  the  defendant  to  retain 
it;  which,  at  length,  the  defendant  agreed, 
as  an  accommodation  to  the  decedent,  to  do ; 
but  upon  condition  that  he  should  be  al- 
lowed to  pay  it  off  on  the  1st  of  January 
next  following,  and  should  pay  interest  at 
the  rate  of  4  per  cent,  per  annum  only ;  that 
the  bond  in  the  declaration  mentioned 
(which,  with  the  endorsement  of  a  credit  of 
$400,  October  24th,  1865,  thereon  is  set  out 
in  hae'c  verba),  was  then  executed  and  de- 
livered, and  the  check  returned  to  the 

428  defendant.    That  *in  December,  1861, 
and  in  1862,  and  down   to  the  close  of 

the  war  in  April,  1865,  the  treasury  notes 
of  the  Confederate  States  were  in  general 
circulation  as  currency  in  the  said  city; 
that  they  were  constantly  diminishing  in 
value  from  the  1st  of  January,  1862,  to  the 
end  of  the  war;  that  a  table,  which  is  set 
out  in  the  record  in  haec  verba,  shows  the 
value  of  said  currency  in  gold  at  various 
times  in  the  said  city;  (from  which  table 
it  appears  that  a  dollar  in  gold  was  worth 
in  said  currency  $1.25  in  January  and  Feb- 
ruary, 1862,  $1.50  in  June,  1862,  and  $3  in 
January,  1863) ;  that  on  the  day  of  the  trial, 
the  premium  on  gold,  in  legal  tender  notes 
of  the  United  States,  was  50  per  centum  in 
said  city ;  that  the  decedent  died  before  the 
bond  became  due,  and  there  was  no  admin- 
istration on  his  estate  on  the  1st  of  Jan- 
uary, 1863 ;  and  that  on  the  24th  of  October, 
1865,  defendant  paid  to  plaintiff  $400  in 
United  States  currency,  on  account  of  said 
bond. 

The  Circuit  Court  was  of  opinion,  upon 
the  case  agreed,  that  even  if  the  bond 
aforesaid  should  be  scaled  at  all,  on  account 
of  the  fact  that  it  was  understood  between 
the  parties,  although  nothing  was  said  as 
to  the  kind  of  currency  in  which  the  same 
was  payable,  that  it  was  payable  in  Confed- 
erate currency;  yet  inasmuch  as  $1,361.13 
of  said  bond  was  due  on  the  1st  day  of 
January,  1862,  and  $1,491.81  on  the  13th  of 
February,  1862,  and  the  residue  on  the  day 
of  the  date  of  the  bond,  part  of  which  resi- 
due was  interest  on  said  first  mentioned 
sums ;  and  inasmuch  as  the  interest  to  be 
paid  was  only  at  the  rate  of  4  per  cent,  per 
annum,  the  defendant  would  have  no  rea- 
son to  complain  if  the  date  of  the  bond  was 
taken  as  the  time  at  which  the  scale  should 
be  applied.  And  it  appearing  by  the  case 
agreed  that  $100  in  gold  was,  in  the  month 
of  June,  1862,  and  at  the  date  of  the  bond, 
worth  $150  in  Confederate  treasury  notes, 
and  that  $100  in  gold  was,  on  the  day  of  the 
trial,     worth    $150     in    legal    tender 

429  *notes  of  the  United   States;  so  that, 
if   the    scale   were    applied    and    the 

amount  due  by  the  defendant  were  reduced 


to  United  States  national  currency,  the 
amount  of  the  bond  would  be  the  sum  for 
which  judgment  should  be  rendered;  for  it 
seemed  to  the  court  that  if  the  judgment 
were  rendered  only  for  the  amount  ascer- 
tained, after  applying  the  scale,  in  gold, 
the  same  might  be  discharged  by  the  pay- 
ment of  lej^al  tender  notes,  while  the  gold 
is  actually  worth  50  per  cent,  premimn  in 
legal  tender  notes.  Therefore,  the  court 
rendered  judgment  fo|r  the  amount  of  the 
bond,  with  4  per  cent,  interest  from  its 
date,  and  costs,  subject  to  a  credit  of  $400 
paid  October  24,  1865,  as  per  endorsement 
on  the  bond. 

To  this  judgment  of  the  Circuit  Court,  a 
supersedeas  was  awarded  by  the  District 
Court  holden  at  Lynchburg;  and  the  cause 
having  been  heard  in  that  court,  it  was  of 
opinion : 

1st.  That  upon  the  facts  stated  in  the 
case  agreed,  the  bond  aforesaid  ought  to  be 
regarded,  for  the  purposes  of  the  action,  as 
a  new  transaction,  unaffected  by  the  pre- 
vious dealings  between  the  parties,  which 
had  been  fully  closed  and  settled  before  the 
execution  of  said  bond. 

2d.  That  if,  according  to  the  true  intent 
of  the  parties  to  the  bond,  the  sum  was 
payable  in  Confederate  States  treasury 
notes,  then,  upon  the  facts  agreed,  the  de- 
fendant in  error  in  that  court  was  entitled 
to  recover  judgment  in  the  action  for  the 
value  of  the  amount  of  such  notes,  payable 
on  said  bond,  scaled  according  to  the  value 
of  said  notes  in  reference  to  gold,  on  the 
1st  day  of  January,  1863,  the  case  agreed 
not  furnishing  the  materials  for  applying 
any  other  scale,  if  any  other  ought  to  be 
applied  in  this  or  in  any  case ;  as  to  which 
the  court  expressed  no  opinion ;  and  that  to 
the  value  so  ascertained  nothing  should  be 
added  on  account  of  the  present  deprecia- 
tion of  paper  money  as  compared  with 
gold.  The  court  can  only  render 
430  *judgfment  for  money  generally,  with- 
out designating  what  is  to  be  re- 
garded as  money ;  and  no  question  can  arise 
as  to  the  obligation  on  the  part  of  the  de- 
fendant in  error  to  accept  payment  in 
United  States  treasury  notes,  as  being, 
under  the  act  of  Congress,  the  legal  equiv- 
alent of  coin,  until  such  notes  shall  have 
been  tendered  in  payment  of  said  judgment 
and  refused ;  and  the  effect  of  so  adding  to 
the  money  value  of  said  notes,  a  sum  equal 
to  the  difference,  at  the  date  of  the  judg- 
ment, between  coin  and  paper  money,  would 
be  to  make  the  debtor  pay  more  or  less 
than  he  ought  to  pay,  in  proportion  to  the 
rise  or  fall  in  value  of  paper  money,  with 
reference  to  coin,  between  the  date  of  the 
judgment  and  the  time  of  its  payment.     And 

3d.  That  the  case  agreed  is  too  uncertain 
to  enable  the  court  to  pronounce  judgment 
upon  it,  because  it  does  not  state  whether 
the  said  bond,  according  to  the  true  intent 
of  the  parties,  was  or  was  not  payable  in 
Confederate  treasury  notes. 

Therefore,  the  District  Court  reversed  the 
judgment  of  the  Circuit  Court,  set  aside  the 
case  agreed,  and  awarded  a  venire  de  novo 
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for  the  trial  of  the  issue  joined.  To  which 
judg'ment  of  the  District  Court,  a  superse- 
deas was  awarded  by  this  court,  on  the  pe- 
tition of  the  plaintiff  in  error. 

The  case  was  arg'ued  by  Garland,  for 
the  appellant,  and  Gog-gin  &  Kean,  for  the 
appellee ;  but  it  is  fully  discussed  by  the 
judges. 

JOYNES,  J.  I  think  it  may  fairly  be  in- 
ferred from  the  facts  stated  by  agreement 
of  the  parties,  that  the  bond  on  which  this 
action  is  founded  was,  according  to  the  true 
understanding  and  agreement  of  the  par- 
ties, to  be  paid  in  Confederate  treasury 
notes;  or,  to  speak  more  accurately,  that 
these  note  were  the  sort  of  dollars  and  cents 
for  which  the  bond  was  given.  The 
431  District  Court,  proceeding  *upon  the 
familiar  principle  applicable  to  a 
special  verdict  and  to  a  case  agreed  to  be 
argfued  in  lieu  of  a  special  verdict,  held 
that  it  was  not  competent  for  a  court  to 
make  this  inference  from  the  facts  stated. 
But  this  was  not  a  case  agreed  to  be  argued 
in  lieu  of  a  special  verdict,  as  in  Sawyer  v. 
Corse,  17  Gratt.  220,  where  the  court  could 
not  do  otherwise  than  apply  to  the  case  the 
same  rules  that  would  have  been  applied  to 
a  special  verdict.  In  this  case  the  whole 
matter  of  law  and  fact  was  submitted  to 
the  court  in  pursuance  of  the  statute.  The 
facts  stated  by  agreement  of  the  parties 
were  submitted  to  the  court,  without  any 
restriction  as  to  the  mode  in  which  they 
should  be  treated.  It  was,  therefore,  com- 
petent for  the  court  to  make  such  inferences 
from  the  facts  thus  submitted  to  it  as  the 
jury  might  have  made  from  the  same  facts, 
if  they  had  been  submitted  to  them.  There 
^ras,  therefore,  no  necessity  for  a  venire  de 
novo,  and  it  was  error  in  the  District  Court 
to  award  it. 

The  first  point  decided  by  the  District 
Court  is  thus  stated  in  the  judgment : 

''That  upon  the  facts  stated  in  the  case 
agreed,  the  bond,  executed  by  the  plaintiff 
in  error  to  the  testator  of  the  defendant  in 
error,  on  the  14th  day  of  June,  1862,  and  on 
which  this  action  is  founded,  ought  to  be 
regarded,  for  the  purposes  of  this  action,  as 
a  new  transaction,  unaffected  by  the  pre- 
vious dealings  between  the  parties,  which 
had  been  fully  closed  and  settled  before  the 
execution  of  said  bond. ' ' 

The   obvious   meaning*  of  the  court  was, 

that    no  part  of  the  consideration  of   the 

bond  should  be  regarded   as  a   specie  debt, 

and    that  no  part  of  it  should  be  scaled  as 

of  a  time  anterior  to   the  date  of  the  bond. 

The  parties  had  a  full  settlement,  in  which 

interest  was   credited   to  Dearing  upon  the 

money     that     had   remained     in    Rucker's 

hands.  The  sum  found  due  to  Dearing, 

432       principal  and  interest,  was*$3,822.74; 

for  this  sum  Rucker  gave  Dearing  his 

check,  which  he  accepted  in  payment,  and 

Rucker  balanced  the  accounts  on  his  book. 

Subsequently,    on    the    same     day,     this 

check   was    handed    back    to   Rucker,    who 

executed    his    bond    for   the    said    sum    of 

$3,822.74,  with   interest   thereon    from  that 


day.  All  previous  interest  was  thus  ag- 
gregated with  the  capital,  and  made  to  bear 
interest.  The  settlement  was  not  cancelled 
in  effect,  for  then  interest  should  have  run 
upon  each  separate  part  of  the  considera- 
tion from  its  date,  as  if  there  had  been  no 
settlement.  On  the  contrary,  the  bond  was 
given  on  the  footing  of  a  settlement  com- 
pletely made,  remaining  undisturbed,  and 
affording  a  new  starting  point  for  interest. 
If  we  should  hold  that  one  part  of  the  ag- 
gregate sum  for  which  the  bond  was  given 
should  be  treated  as  a  specie  debt,  and  that 
other  parts  of  it  should  be  scaled  as  of 
different  dates,  or  that  any  part  of  it  should 
be  scaled  as  of  a  date  prior  to  the  date  of 
the  bond,  we  should  undo  what  the  parties 
have  agreed  between  themselves.  The 
agreement  of  Dearing  to  accept  the  check 
in  payment,  which  if  presented  at  the  bank 
would  have  been  paid  in  Confederate  notes, 
was  an  agreement  to  accept  such  notes,  as 
of  that  date,  in  satisfaction  of  his  claim. 
The  case  must  be  treated,  therefore,  as  a 
loan  of  Confederate  notes  at  the  date  of 
the  bond,  payable  in  Confederate  notes  on 
the  1st  day  of  January,  1863,  with  four  per 
cent,  interest. 

The  next  point  decided  is   thus  stated  in 
the  judgment : 

*  *2d.  That  if,  according:  to  the  true  intent 
of  the  parties  to  the  said  bond,  the  same 
was  payable  in  Confederate  States  treasury 
notes,  then,  upon  the  facts  ag'reed,  the 
defendant  in  error  is  entitled  to  recover 
judgment  in  this  action  for  the  value  of  the 
amount  of  such  Confederate  notes,  pay- 
able on  said  bond,  scaled  according  to  the 
value  of  said  notes,  with  reference  to 
433  gold,  on  the  1st  day  of  *  January,  1863 ; 
the  case  agreed  not  furnishing  the 
materials  for  applying  any  other  scale,  if 
any  other  oug'ht  to  be  applied  in  this  or  in 
any  case,  as  to  which  the  court  expresses 
no  opinion ;  and  that,  to  the  value  so  ascer- 
tained, nothing  should  be  added  on  account 
of  the  present  depreciation  of  paper  money 
as  compared  with  gold.  The  court  can  only 
render  judgment  for  money  generally,  with- 
out designating  what  is  to  bo.  regarded  as 
money;  and  no  question  can  arise  as  to 
the  obligation,  on  the  part  of  defendant  in 
error,  to  accept  payment  in  United  States 
treasury  notes  as  being,  under  the  act  of 
Congress,  the  legal  equivalent  of  coin,  until 
such  notes  shall  have  been  tendered  in  pay- 
ment of  said  judgment  and  refused;  and 
the  effect  of  so  adding  to  the  money  value 
of  said  notes  a  sum  equal  to  the  difference, 
at  the  date  of  the  judgment,  between  coin 
and  paper  money,  would  be  to  make  the 
debtor  pay  more  or  less  than  he  ought  to 
pay,  in  proportion  to  the  rise  or  fall  in 
value  of  paper  money  with  reference  to  coin, 
between  the  date  of  the  judgment  and  the 
time  of  its  payment.*' 

This  involves  two  distinct  propositions : 
1.  That  the  Confederate  notes  should  be 
reduced  to  their  value  in  gold  on  the  1st 
day  of  January,  1863 ;  the  day  on  which  the 
bond  was  payable.  2.  That  to  the  value  of 
the    Confederate    notes,    thus    ascertained. 
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nothing  should  be  added  on  account  of  the 
present  depreciation  of  current  paper  money 
compared  with  gold. 

I  do  not  understand  that  the  latter  propo- 
sition is  controverted,  and  I  think  it  mani- 
festly sound  for  the  reasons  assigned  by  the 
District  Court.  The  same  views  were  held 
in  an  analogous  case  by  the  Supreme  Court 
of  Missouri,  in  Henderson  v.  McPike,  35 
Mo.  R.  225. 

No   question   has  been   raised   as   to  the 

propriety  of  adopting  gold  as  the  standard 

with   reference   to    which    the   Confederate 

notes   should   be    valued.     The    facts 

434  agreed  do  not  *furnish    the  materials 
for  applying  any  other  standard  in 

this  case,  if  any  other  would  be  proper, 
and  they  indicate  that  the  parties  intended 
that  the  gold  standard  should  be  applied,  if 
the  debt  was  to  be  scaled  at  all.  Gold,  it  is 
well  known,  was  not  a  currency,  but  an 
article  of  traffic,  during  the  late  war. 
Scarcely  any  article  had  a  value  that  was 
less  stable  and  uniform.  It  went  up,  and 
sometimes  went  down,  for  short  periods, 
very  suddenly,  according  to  the  vicissitudes 
of  the  war  and  the  demands  of  speculation 
and  adventure.  Its  value  was  not  uniform 
in  different  places  at  the  same  time.  At 
points  remote  from  the  cities,  the  people 
paid  little  or  no  attention  to  its  fluctua- 
tions, and  were  not  governed  in  their 
dealings  by  any  reference  to  its  value. 

There  would  seem,  therefore,  to  be  strong 
ground  for  saying,  that  gold  does  not  fulfil 
the  conditions  necessary  for  an  absolute 
standard,  the  most  essential  of  which  are 
uniformity  and  stability.  But  it  is  a  con- 
venient and  practicable  standard,  and  an- 
swers the  purpose  as  well  as  any  other  that 
can  be  found;  perhaps  better  than  any 
other.  At  any  rate,  it  is  the  standard  gen- 
erally adopted,  and  will  be  adhered  to  from 
convenience,  and  almost  from  necessity; 
for  the  dispatch  of  business  requires  that 
some  standard  should  be  assumed,  and  one 
that  is  capable  of  prompt  and  easy  applica- 
tion. While  I  think  that  gold  is  not  legally 
or  logically  the  true  and  only  standard  for 
the  valuation  of  Confederate  notes,  I  have 
no  disposition,  for  the  reasons  which  I  have 
mentioned,  to  disturb  the  practice  which 
prevails,  as  far  as  I  know,  in  all  parts  of 
the  State.  The  important  question  in  this 
case  relates  to  the  time  at  which  the  value 
of  the  Confederate  notes  should  be  ascer- 
tained. The  case  is  of  the  first  impression 
in  this  court.  To  determine  it  properly,  it 
will  be  necessary  to  examine  with  care  the 
principles  which  are  applicable  to  this  class 
of  contracts. 

435  *The  act  of  March  3,  1866,  which 
was  in  force  when  this  case  was  de- 
cided in  the  Circuit  Court  and  in  the  Dis- 
trict Court,  provided  that  the  court  should, 
in  every  case,  determine  the  time  at  which 
the  value  of  the  Confederate  notes  should 
be  ascertained.  By  the  act  of  1781,  (10 
Hen.  Stat,  at  Large  471),  establishing  a 
scale  of  depreciation  for  Continental 
money,  and  providing  a  rule  for  the  adjust- 
ment of   contracts  made  with  reference  to 


that  currency,  an  arbitrary  rule  was  pre- 
scribed by  which  the  scale  was  to  be  applied 
in  all  cases  **at  the  days  or  times"  the  debts 
or  contracts  **were  incurred  or  entered 
into. ' '  I  take  no  notice  now  of  the  provi- 
sion of  the  fifth  section  of  that  act,  to 
which  I  will  advert  hereafter.  That  act 
was  passed  before  the  adoption  of  the  Fed- 
eral constitution.  There  was  nothing  in 
the  then  existing  constitution  of  the  State, 
or  in  the  articles  of  confederation,  to  pre- 
vent the  Legislature  from  fixing  an  arbi- 
trary and  uniform  rule  for  all  cases,  though 
it  might  often  have  the  effect  of  control- 
ling the  agreement  of  the  parties.  We  shall 
see  hereafter,  however,  when  I  come  to  con- 
sider this  act  more  particularly,  that  it  was 
designed  to  carry  into  effect  the  real  con- 
tract of  the  parties,  and  it  would  probably 
not  have  been  liable  to  objection,  if  this 
provision  of  the  constitution  had  then  been 
in  force. 

However  this  may  be,  it  was  certainly  not 
competent   for   the   Legislature,  in  1866,  to 
pass  any   law   impairing   the  obligation  of 
a    contract.     Where   the   rights   of  parties 
have  been  fixed  by  their  contract,  no  legis- 
lation can  modify  or  control  them,  in    any 
manner   or  to  any  extent.     This  is  equally 
true,  whether  the  terms  of  the  contract  are 
expressed  in  words  or  implied  by  law.     And, 
accordingly,   the   act  of  March  3,  1866,  as  I 
understand  it,    laid   down   no  general  mle, 
but   provided  that  the   scale  should  be  ap- 
plied at  the  date  of  the  contract,  or   at  an- 
other  time,    **as   may    to    the   court  seem 

right  in  the  particular  case." 
436  *The  language  of  the  act  has  been 
supposed  to  indicate  that  the  Legisla- 
ture intended  to  prescribe,  as  a  general 
rule,  that  the  notes  shall  be  valued  at  the 
date  of  the  contract,  allowing  an  exception 
to  be  made  when  the  justice  of  a  particular 
case  may  require  it.  The  form  of  expres- 
sion may  afford  some  support  to  this  con- 
struction, but  it  does  not  by  any  means 
require  it.  And  we  are  not  at  liberty,  by 
^'sticking  in  the  bark"  of  a  mere  form  of 
expression,  to  impute  to  the  Legislature  an 
intention  to  exceed  the  limit  of  its  powers, 
when  the  language  is  consistent  with  a 
different  construction. 

It  is  apparent  that,  in  referring  the  time 
at  which  the  notes  shall  be  valued  to  the 
decision  of  the  court,  the  Legislature  re- 
garded it  as  a  question  depending  on  the 
legal  rights  of  the  parties.  The  Legisla- 
ture had  no  authority  to  make  contracts  for 
parties,  nor  to  alter  their  contracts  when 
fairly  made,  and  it  could  not  confer  such 
authority  on  the  courts.  All  it  could  legiti- 
mately do  was  to  provide  the  means  of 
ascertaining  what  the  real  contract  was,  by 
such  modifications  of  the  rules  of  evidence 
as  might  be  necessary  for  that  purpose, 
and  the  means  of  giving  effect  to  that  con- 
tract when  ascertained.  It  accordingly 
provided,  in  respect  to  contracts  made  after 
the  1st  of  January,  1862,  for  the  introduc- 
tion of  parol  or  other  evidence  to  ascertain 
the  true  intention  of  the  parties  in  respect 
to  the  currency  in  which  a  contract  for  the 
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payment  of  money  was  to  be  fulfilled,  or 
with  reference  to  which,  as  a  standard  of 
value,  a  contract  of  any  other  sort  was 
made. 

It  assumed  that  a  contract  for  the  payment 
of  Confederate  money  was  valid,  and  that 
a  party  might  lawfully  claim  to  have  it 
enforced  in  substance,  though  it  could  not 
to  any  useful  purpose,  be  enforced  in  form. 
No  such  question  has  been  raised  in  this 
case.  It  left  the  contract,  when  its  char- 
acter  was   ascertained    by    its  terms, 

437  or    *by  evidence   aliunde,    to  be    en- 
forced   according    to    its    true    legal 

construction  and  effect,  to  be  determined 
by  the  laws  applicable  to  other  contracts. 
It  could  not  have  done  otherwise,  without 
a  violation  of  the  constitution. 

The  act  of  March  3,  1866,  was  modified  by 
the  act  of  February  28,  1867,  so  as  to  pro- 
vide that,  in  every  *'jury  case,"  the  jury 
shall  determine  the  time  with  reference  to 
which  the  Confederate  money  shall  be 
valued.  But  it  will  appear,  from  what  I 
have  said,  that  the  jury  have  not  an  arbi- 
trary discretion  to  fix  the  time  as  they 
please.  The  Legislature  could  not  confer 
such  a  discretion  without  a  violation  of  the 
constitution.  Whatever  we  may  speculate 
about  the  real  purpose  of  the  Legislature, 
we  must,  if  their  language  will  allow  it, 
impute  to  them  a  lawful  purpose,  and  put 
such  a  construction  upon  the  act  as  will 
make  it  consistent  with  the  supreme  law. 
There  is  nothing  in  the  language  to  pre- 
vent such  a  construction  in  this  case.  The 
jury  are  only  substituted,  in  reference  to 
this  matter,  in  the  place  of  the  court.  The 
time  is  to  be  fixed,  under  this  law,  by  the 
jury,  as  under  the  former  law  it  was  to  be 
fixed  by  the  court,  in  conformity  with  the 
true  construction  of  the  contract,  and  the 
legal  rights  of  the  parties  under  it.  It 
would  be  a  grave  error,  to  suppose  that 
either  the  Legislature  or  the  courts  can  dis- 
regard the  fair  and  lawful  contracts  of  par- 
ties, in  order  to  mitigate  their  hardship  in 
particular  cases.  I  cannot  be  tempted  by 
the  hardship  which  often  attends  the  strict 
enforcement  of  Confederate  contracts,  to 
sanction  a  principle  in  respect  to  them 
which  is  wrong  in  itself,  and  susceptible 
of  indefinite  abuse.  If  we  relieve  against 
such  contracts,  wholly  or  in  part,  we  must 
do  so  in  accordance  with  the  rules  of  law 
applicable  to  other  contracts.  We  cannot, 
in  such  a  case,  more  than  any  other,  sub- 
stitute another  contract  for  that  which  the 
parties  have  made,  because  it  proves  to  be 
a  bad  bargain  to  one  of  them. 

438  *Con federate  notes  were  not  money, 
in  a  legal  sense,  though  they  passed 

as  such,  like  bank  notes.  In  a  legal  sense, 
they  were  like  bank  notes — a  mere  com- 
modity. They  were  a  commodity  which 
was  measured  or  ^'enumerated  in  dollars 
and  cents,"  like  lawful  money.  A  con- 
tract for  the  payment  of  so  many  dollars  in 
Confederate  notes,  was  a  contract  to  pay  so 
many  dollars  of  Confederate  notes,  or  so 
many  Confederate  dollars.  The  specifica- 
tion of  dollars  served  only   to   measure  the 


quantity  of  the  notes,  so  that  in  every  such 
contract  the  quantity  of  notes  to  be  deliv- 
ered was  ascertained,  though  their  value 
might  be  uncertain.  The  contract  was  for 
quantity  only,  and  not  for  value.  The 
remedy  for  the  breach  of  such  a  contract  is 
by  covenant  or  assumpsit  to  recover  dam- 
ages for  the  failure  to  deliver  the  specified 
quantity  of  notes,  and  the  measure  of  dam- 
ages is  the  value  of  the  notes  at  the  time 
when  they  ought  to  have  been  delivered. 
Beirne  v.  Dunlap,  8  Leigh  514;  Butcher  v. 
Carlile,  12  Gratt.  520.  These  cases  fully 
establish  these  principles  in  reference  to 
contracts  for  the  payment  of  so  many  dol- 
lars in  bank  notes.  I  cannot  imagine  a 
reason  why  they  should  not  apply  equally 
to  contracts  to  pay  so  many  dollars  in  Con- 
federate notes. 

When,  therefore,  the  contract  is  for  the 
payment  of  Confederate  notes,  in  express 
terms,  or  of  so  many  dollars  in  Confederate 
notes,  the  sum  to  be  recovered  in  an  action 
upon  it  is  the  value  of  the  quantity  of  notes 
called  for  at  the  day  of  payment,  whether 
the  payment  was  to  be  made  presently,  or, 
as  we  say,  **on  demand,"  or  at  a  future 
day.  In  other  words,  the  scale  of  deprecia- 
tion must  be  applied  at  the  day  when  the 
money  was  payable. 

Then  suppose  that  the  real  understanding 
and  agreement  of  the  parties  is,  that  the 
sum  to  be  paid  is  so  many  nominal  dollars 
in  Confederate  notes,  but  it  is  expressed 
on  the  face  to  be  so  many  dollars 
439  generally,  and  the  real  *agreement 
is  ascertained  by  evidence  aliunde. 
Such  was  the  form  of  almost  every  con- 
tract for  Confederate  notes.  In  such  a 
case,  I  apprehend,  debt  will  lie,  because  the 
bond  on  its  face  calls  for  money,  and  the 
act  of  Assembly  which  allows  evidence 
aliunde  to  prove  the  real  agreement,  does 
not  require  that  the  plaintiff  shall  be  turned 
out  of  court,  and  put  to  a  new  action.  But 
the  actual  contract  is  the  same,  in  the  case 
now  supposed,  as  if  the  bond  called,  on  its 
face,  for  Confederate  notes.  In  one  case, 
this  part  of  the  contract  is  proved  by  words 
inserted  in  the  bond;  in  the  other  it  is 
proved  by  evidence  aliunde.  And  as  the 
object  of  the  law  is  to  give  effect  to  the  real 
contract  of  the  parties,  it  would  seem  to 
follow,  of  necessity,  that  the  contract  must 
have  the  same  effect  in  each  of  these  cases. 
In  the  case  of  a  bond  calling,  in  terms,  for 
so  many  dollars  in  Confederate  notes,  at 
a  future  day,  a  tender  of  that  quantity 
of  Confederate  notes,  or  of  that  number  of 
dollars  in  Confederate  notes,  on  the  day  of 
payment,  would  satisfy  the  contract,  though 
they  might  have  depreciated  since  the  date 
of  the  contract,  for  the  contract  is  for 
quantity,  not  for  value.  Beirne  v.  Dunlap, 
Butcher  v.  Carlile,  ubi  supra.  And  I  can 
imagine  no  reason  why  such  a  tender 
would  not  be  equally  good  when  the  agree- 
ment for  Confederate  notes  is  not  expressed 
in  the  bond,  but  is  supplied  by  evidence 
aliunde.  The  agreement  of  the  parties  is 
in  all  respects  the  same ;  the  only  difference 
is   in   the   form  of  proof.     The  rights  and 
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liabilities  of  the  parties  depend  on  their 
agreement,  and  not  on  the  evidence  by 
which  it  is  proved. 

The  result  is,  that  the  scale  must  be  ap- 
plied at  the  time  of  payment  in  all  cases 
where  the  agreement  is  that  the  sum  called 
for  is  so  many  nominal  dollars  in  Confed- 
erate notes,  whether  that  agreement  is  ex- 
pressed on  the  face  of  the  contract,  or  is 
established  by  evidence  aliunde.  In  Ken- 
tucky it  was  held,  in  reference  to 
440  contracts  made  *during  the  disastrous 
era  of  Commonwealth  bank  notes, 
that  a  contract  for  the  payment  of  so  many 
dollars  in  these  notes  was  a  contract  to  de- 
liver a  commodity  of  a  fixed  quantity,  and 
that  the  measure  of  damages  for  the  breach 
of  it  was  the  value  of  the  notes  in  specie 
at  the  day  of  payment,  in  conformity  with 
the  decision  of  this  court  in -Beirne  v.  Dun- 
lap.  The  same  rule  was  applied  where  the 
intention  in  respect  to  the  currency  was  not 
expressed  in  the  contract.  Thus,  where 
there  was  a  judgment  at  law  upon  a  note  for 
**two  hundred  and  ten  dollars,"  dated 
March  17,  1819,  payable  April  1,  1820,  and 
upon  a  bill  in  equity  it  was  proved  that  the 
parties  understood  and  intended  that  the 
note  should  be  paid  in  bank  notes,  the  court 
gave  relief  against  the  judgment  on  pay- 
ment of  the  value  of  the  notes  in  specie  on 
the  1st  day  of  April,  1820,  when  the  note 
was  payable.  Huston's  ex'or  v.  Noble,  4 
J.  J.  Marsh  R.  130;  ace,  Davis  &  al.  v. 
Phillips,  7  Monr.  R.  632.  Where  a  note 
was  for  so  many  dollars  in  ^'current  money 
of  Kentucky,"  (McCord  v.  Ford,  3  Monr. 
R.  166),  *4n  the  currency  of  this  State," 
(Chambers  v.  George,  S  Liitt.  R.  335),  **in 
the  common  currency  of  Arkansas,"  (Dil- 
lard  V.  Evans,  4  Ark.  R.  175),  the  courts 
took  judicial  notice  that  bank  notes  were 
the  common  currency  at  the  time,  and 
hence  inferred  that  such  notes  were  the 
currency  or  sort  of  dollars  contemplated  by 
the  parties.  But  it  was  never  intimated 
that  the  measure  of  recovery  in  such  a  case 
was  different  from  what  it  would  have  been 
if  the  currency  or  sort  of  dollars  had  been 
expressed  on  the  face  of  the  contract. 

These  conclusions  must  be  sound,  unless  a 
party  who  sues  now  upon  a  contract  for  the 
payment  of  so  many  dollars  in  Confederate 
notes,  whether  the  agreement  as  to  the 
kind  of  dollars  is  expressed  or  proved  ali- 
unde, is  entitled  to  receive  more,  or  is  bound 
to  accept  less,  at  the  hands  of  the  court 
than  he  was  entitled  to  receive  at  the 
441  hands  of  *the  defendant,  if  the  con- 
tract had  been  fulfilled.  To  give  him 
more  would  be  to  compel  the  defendant  to 
pay  more  than  he  agreed  to  pay ;  to  compel 
him  to  accept  less,  would  be  to  discharge 
the  defendant  upon  the  payment  of  less  than 
he  bound  himself  to  pay.  To  do  either 
would  be  to  change  the  contract,  not  to  en- 
force it.  And,  accordingly,  the  general 
rule  in  actions  founded  on  a  breach  of  con- 
tract is,  that  **the  amount  which  would 
have  been  received,  if  the  contract  had 
been  kept,  is  the  measure  of  damages  if  it 
be  broken."     Broom  Com.  634.. 


In  Robinson  v.  Noble's  adm'r,  8  Peters' 
R.  181,  the  contract  was  for  the  payment  of 
certain  freight  at  so  much  a  barrel,  payable 
on  delivery  of  the  goods  in  paper  of  the 
Miami  Exporting  Company,  or  its  equiva- 
lent. The  Supreme  Court  held,  that  the 
plaintiff  was  only  entitled  to  recover  the 
value  of  the  Miami  Company's  notes  at 
the  time  at  which  they  ought  to  have  been 
paid.  These  notes  purported  to  be  money, 
and  circulated  as  such,  to  some  extent,  in 
business  transactions.  The  court  said: 
^'Robinson  failed  to  make  the  payment  at 
the  time,  and  is  he  now  bound  to  pay  the 
nominal  amount  of  these  notes  in  specie? 
What  damage  has  Noble  sustained  by  the 
non-payment?  Certainly  not  more  than 
the  value  of  the  notes  if  they  had  been 
paid.  Had  these  notes  been  equal  to  specie 
on  the  day  of  payment,  Robinson  was  bound 
to  pay  them,  or  what  was  of  equal  value. 
If  they  had  depreciated  to  fifty  cents  in  the 
dollar,  Noble  was  bound  to  receive  them  in 
discharge  of  the  covenant.  Each  party  in- 
curred a  risk  in  the  fluctuations  of  the  value 
of  the  notes  specified,  and  nothing  could 
be  more  unjust,  or  more  opposed  to  the 
spirit  and  letter  of  the  contract,  than  to 
require  Robinson  to  pay  in  specie  the  nom- 
inal value  of  these  notes.  The  law  afl&xes 
no  such  penalty  for  default  of  payment. 
Robinson  can  only  be  held  liable  to  make 
good  the  damages  occasioned  through 
442  his  default,  and  the  ^specie  value  of 
the  notes,  at  the  time  they  should 
have  been  paid,  is  the  rule  by  which  such 
damages  are  to  be  estimated." 

It  has  been  said  that  the  principles  appli- 
cable    to    commodities     cannot     apply    to 
Confederate  notes,  because  they  had  no  in- 
trinsic value,  were  not  based  on  anything 
of  value  like  the  capital  of  a  bank,  or  con- 
vertible into  any  thing  of  value  like  a  bank 
note.     But  this  is  fallacious.     A   gold    dol- 
lar has   intrinsic  value,  because  the  metal 
is     valuable   without    the    impress    which 
stamps    it   as   coin.     A  bank  note    has    no 
intrinsic    value   beyond   that  of  the  paper 
on  which  it  is  printed.     But  it  has  an   ac- 
tual value  beyond  that,  in  proportion  to  the 
ability  of  the   bank   to  redeem  it.     It   may 
not  be  yet  payable,  like  a   post-note,   or   it 
may  not  be  possible  to  convert  it  into  coin 
at  the  counter  of  the  bank,   but  everybody 
attributes    value  to  it,    and    will    exchange 
other  values  for  it.     It  may  really  be  worth- 
less from   the  insolvency   of  the  bank,  and 
yet  pass  current   as  possessing   value,    be- 
cause it  is   not  known  to  be    worthless.     A 
United  States  treasury  note  has  no  intrinsic 
value  beyond  that  of  the  paper,  and  it  rep- 
resents no  value  which  can  be  appropriated 
to  its  redemption  by  means  of  legal  proceed- 
ings, like  the  assets  of  a  bank.     But  it  rep- 
resents the   faith   and  credit  of  the  United 
States,  in  which  people  confide.     So  Con- 
federate   notes    represented    the   faith  and 
credit  of  the  Confederate  States,  in  which 
the  people   confided  to  the  extent  that  they 
attributed  value  to  the  notes. 

It  is   undoubtedly   true,   that  the   parties 
in  this  case,  and  the  people  generally,  dealt 
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^ith  Confederate  notes,  to  a  certain  extent, 
as  money.  They  regarded  their  relation 
as  that  of  debtor  and  creditor,  and  not  that 
of  buyer  and  seller.  But  that  was  equally 
true  in  the  case  of  Beirne  v.  Dunlap,  where 
the  contract  was  for  the  payment  of  so 
many  dollars  in  ** notes  of  the  United 

443  States  bank  or  *either  of  the  Virginia 
banks.*'     The   notes   of   these   banks 

were  the  common  currency  of  the  State, 
with  which  the  people  dealt  as  money.  It 
was  so  in  the  Kentucky  cases  in  reference 
to  contracts  payable  in  Commonwealth 
bank  notes,  which  was  the  common  cur- 
rency, and  in  every  other  case  in  which  the 
kind  of  notes  specified  is  that  which  was 
current  in  the  daily  transactions  of  busi- 
ness, fulfilling'  the  common  ofiBces  of  money 
as  a  medium  of  exchange  and  a  measure  of 
value.  But  this  consideration  was  not  al- 
lowed to  overrule  the  legal  principles  appli- 
cable to  such  contracts.  Though  the 
people,  for  convenience  or  from  necessity, 
treated  Confederate  notes,  as  they  treated 
bank  notes,  as  money  in  their  business 
transactions,  the  law  can  only  regard  them, 
as  it  does  bank  notes,  as  commodities. 
And,  indeed,  it  is  only  by  so  regarding 
them  that  any  legal  remedy  can  be  afforded 
upon  a  contract  for  the  payment  of  such 
notes.  They  cannot  be  recovered  as 
money ;  all  that  can  be  done  is  to  recover 
their  value  as  commodities. 

How  can  we  say  that  the  law  in  thus  re- 
garding Confederate  notes  disappoints  the 
intentions  or  the  reasonable  expectations  of 
the  parties?  While  they  dealt  with  such 
notes  from  necessity  as  money,  they  knew 
that  they  were  depreciated  in  value,  and 
might,  and  probably  would,  undergo  still 
further  depreciation.  Is  it  possible  for  us, 
if  we  were  at  liberty  to  speculate  on  the 
subject,  to  assume  that  they  did  not  take 
this  into  account  in  their  transactions,  or 
that,  though  they  allowed  for  it,  they  did 
not  allow  enough?  Every  contract  for  the 
payment  of  Confederate  notes  was  essen- 
tially a  contract  of  hazard.  When  property 
was  sold  on  a  credit,  the  seller  might,  and 
probably  would,  indemnify  himself  against 
the  risk  of  depreciation  by  an  enhancement 
of  the  price.  Hence,  sales  were  generally 
made  for  cash  after  the  depreciation  had 
become    considerable.     A    lender    of 

444  money  could  not  thus  *indemnify 
himself  against  the  risk  of  deprecia- 
tion, and  hence  loans  of  money  were  rarely 
made  on  long  credits.  And  we  can  well 
understand  how  a  man  having  money,  and 
not  knowing  how  to  invest  it,  or  being  un- 
willing to  incur  the  hazard  or  the  odium  of 
speculation,  might  be  willing  to  put  it  out 
at  interest,  and  thus  avoid  some  portion  of 
the  loss  he  would  otherwise  incur  by  the 
depreciation.  When  we  remember  the  con- 
fidence which  for  a  long  time  was  felt  in 
the  success  of  the  Confederacy,  and  in  the 
ultimate  value  of  Confederate  money  and 
bonds,  we  can  readily  believe  that,  in  the 
summer  of  1862,  parties  would  not  feel 
much  concern  about  the  depreciation  of  the 
money.     At   any  rate,  I  venture   to  affirm, 


as  a  matter  of  fact,  that  nobody  who  took 
a  note  which  was  intended  to  be  paid  at  a 
future  day  in  Confederate  notes,  either  for 
the  sale  of  property  or  the  loan  of  money, 
ever  expected  to  receive,  or  ever  did  re- 
ceive, more  than  the  same  nominal  sum 
mentioned  in  the  note,  with  the  interest 
upon  it,  unless  there  was  a  special  contract 
that  he  should  have  more. 

It  is  fallacious,  therefore,  to  assume  that 
justice  requires  that  the  notes  should  be 
valued  at  the  date  of  the  contract,  and  not 
at  the  day  of  payment  agreed  upon,  on  a 
presumption  that  parties,  in  making  their 
contracts,  had  reference  only  to  the  value 
of  the  notes  at  that  time. 

But  suppose  we  could  make  this  presump- 
tion. When  a  party  sues  upon  a  contract 
for  the  payment  of  money,  or  for  the  deliv- 
ery of  a  commodity,  we  look  to  the  promise, 
and  not  to  the  consideration  of  it,  to  ascer- 
tain the  rights  and  obligations  of  the  par- 
ties respectively.  If,  at  a  time  when  wheat 
is  worth  one  dollar  a  bushel,  a  party  agrees, 
in  consideration  of  $1,000  paid  in  cash,  to 
deliver  1,000  bushels  of  wheat  at  the  end  of 
six  months,  will  not  1,000  bushels  of  wheat 
satisfy  the  contract,  though  it  should,  at 
the  end  of  the  six  months,  be  worth  only 
fifty  cents  a  bushel?  And  will  not  $500 
445  be  the  full  measure  of  damages  *for 
a  breach  of  the  contract?  The  cases 
cited  from  8  Lreigh  and  12  Grattan  show 
that  the  same  rule  applies  to  the  case  of  a 
contract  to  pay  so  many  dollars  in  bank- 
notes, and  proof  of  the  consideration  on 
which  the  promise  was  made  would  not 
vary  the  rule.  In  an  action  on  a  contract, 
the  law  does  not  undertake  to  give  the 
party  the  value  of  the  consideration  which 
he  advanced,  but  only  to  give  him  what 
the  other  agreed  to  pay  for  that  considera- 
tion, whether  equivalent  to  it  or  not.  The 
position  I  am  considering  ignores  the  con- 
tract, and  treats  the  action  as  if  it  was 
upon  a  quantum  valebat,  or  an  action  of 
trover. 

The  lawful  money  of  the  country  has  a 
certain  and  uniform  value  attributed  to  it 
by  law.  Its  actual  value,  in  reference  to 
other  things,  may  fluctuate,  by  reason  of  a 
debasement  of  the  coin,  or  by  the  substitu- 
tion of  paper  for  coin,  or  bj*  the  operation 
of  extrinsic  causes,  such  as  an  increase  in 
the  supply  of  the  precious  metals,  or  politi- 
cal disturbances,  or  the  vicissitudes  of  com- 
merce. But  the  legal  value  of  the  money, 
be  it  coin  or  paper,  remains  the  same,  and 
a  contract  for  the  payment  of  so  many  dol- 
lars at  a  future  day,  will  be  satisfied  by  the 
payment  of  that  number  of  dollars  on  the 
day  of  payment  ag^reed  on,  though  they  may- 
be of  less  actual  value  than  at  the  date  of 
the  contract.  In  other  words,  the  deprecia- 
tion in  every  such  case  falls  upon  the  cred- 
itor. The  authorities  on  this  subject  are 
fully  collected  in  Story  on  Prom.  Notes, 
sect.  390,  and  note,  and  sect.  399-395.  The 
same  doctrine  is  laid  down  in  Rhodes  v. 
Bronson,  34  N.  Y.  R.,  649  (655).  Whether 
we  treat  Confederate  notes,  therefore,  as  a 
I  commodity  or  as  money,  the  general  rule  of 
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law  is,  that  the  depreciation  in  their  value 
between  the  date  of  the  contract  and  the 
day  of  payment  agreed  on,  must  be  borne 
by  the  creditor.  Those  who  insist  that  the 
value  of  the  notes  at  the  date  of  the  con- 
tract is  the  true  measure  of  recovery,  regard 
them  neither  as   a  commodity   nor  as 

446  *mone3',  or  rather  they  regard  them 
partly  as  money  and  partly  as  a  com- 
modity. They  say  that  a  contract  on  any 
given  day  during  the  war,  to  pay  so  many 
dollars  at  a  future  day,  has  reference  to 
dollars  bearing  a  certain  actual  value  at  the 
date  of  the  contract,  and  binds  the  party  to 
pay  an  equivalent  value  on  the  day  of  pay- 
ment. Thus  far  they  treat  the  notes  as 
money,  and  hold  the  contract  to  be  a  con- 
tract for  value,  and  not  a  contract  for 
quantity.  But  when  the  contract  is  to  be 
fulfilled  by  payment,  or  when  redress  is 
sought  for  a  failure  to  fulfill  it,  they  refuse 
to  treat  the  notes  as  money.  They  deny 
that  the  contract  can  be  satisfied,  or  the 
breach  of  it  compensated  for,  by  the  same 
nominal  sum  on  the  day  of  payment  agreed 
upon,  unless  it  is  of  the  same  actual  value 
as  at  the  date  of  the  contract.  For  the  pur- 
pose of  fixing  the  liability,  they  regard  the 
notes  as  money;  for  the  purpose  of  dis- 
charging it,  they  regard  them  as  a  com- 
modity,   to    be    received   only  at  its  actual 

value. 

In  order  to  maintain  the  rig-ht  of  the 
Lregislature  to  fix  the  date  of  the  contract 
as  the  time  when  the  scale  should  be  ap- 
plied, as  a  general  rule,  it  has  been  said 
that  this  class  of  contracts  should  be  re- 
garded as  foreig-n  contracts,  and  that  such 
contracts  are  enforcible  in  our  courts  by 
comlt3'  only,  and  upon  such  equitable  terms 
as  the  Legislature  may  prescribe.  I  shall 
not  stop  to  inquire  whether  these  contracts 
can  be  justly  regarded  as  foreign  contracts, 
or  how  far  the  Legislature  may  impose 
terms  upon  the  privilege  of  enforcing  such 
contracts  in  our  courts.  Conceding  all  that 
is  assumed  in  this  view,  it  does  not  serve 
the  purpose  for  which  it  is  advanced.  If 
the  Legislature  may  require  a  plaintiff  who 
comes  into  our  courts  to  enforce  a  Confed- 
erate contract,  to  submit  to  equitable  terms 
for  the  relief  and  protection  of  the  defend- 
ant, how  can  this  authorize  the  Legislature 
to  enlarge  the  plaintiff's  rights  against  the 
defendant,  beyond  the  legal   effect  of 

447  the  contract?    *That  is  what  must  be 
maintained  to  entitle  the  Legislature 

to  give  to  the  plaintiff  the  value  of  the 
notes  at  the  date  of  the  contract,  though  by 
the  legal  effect  of  the  contract  the  defend- 
ant was  only  bound  for  the  value  at  the  day 
of  payment  agreed  on,  which  might  be, 
and  generally  was,  less  than  the  value  at 
the  date  of  the  contract.  To  do  this,  the 
Legislature  must  have  power  to  do  more 
than  impose  equitable  terms  on  the  plain- 
tiff; it  must  have  power  to  change  the  con- 
tract by  holding  the  defendant  bound  for 
more  than  he  undertook. 

The  right  of  the  Legislature  to  refuse  a 
remedy  in  our  courts  upon  contracts  made 
in  another  State,   or  in  a   foreign  country, 


'which,  though  lawful  and  valid  where 
made,  are  inconsistent  with  our  policy,  or 
in  fraud  of  our  laws,  or  of  the  rights  of  our 
citizens,  or  against  good  morals,  or  the  like 
(Story  Confl.  {  244),  is  not  in  conflict  with 
the  constitutional  provision  which  forbids 
the  Legislature  to  impair  the  oblig-ation  of 
a  contract.  A  contract  made  in  another 
State,  or  in  a  foreign  country,  is  as  much 
within  the  protection  of  that  provision  as 
a  contract  made  here. 

It  has  been  objected,  that  the  views  I 
have  been  maintaining  in  reference  to  these 
contracts,  would  result  in  giving-  the  cred- 
itor nothing  in  those  cases  in  which,  at 
the  day  of  payment  agreed  on,  Confederate 
notes  had  ceased  to  circulate,  or  to  be  of 
any  value.  If  this  was  so,  it  would  have 
no  legitimate  tendency  to  prove  that  those 
views  are  unsound.  It  must  be  observed, 
however,  that  the  subject  of  contract,  in 
this  class  of  cases,  is  paper  circulating  as 
currency.  It  is  not  merely  the  paper  itself, 
without  its  attribute  as  a  currency  or  cir- 
culating medium.  If,  at  the  day  of  payment 
fixed  in  such  a  contract.  Confederate  notes 
had  ceased  to  circulate,  or  to  have  valne  as 
a  currency,  a  tender  of  such  notes  in  pay- 
ment would  not  satisfy  the  contract.  It 
does    not   follow,    therefore,    from   what  I 

have  said,  that,  in  the  case  supposed, 
448      the  creditor  *would  recover   nothing. 

A  different  rule  must  be  applied  in 
such  cases  from  that  which  applies  in  the 
cases  I  have  been  considering,  where,  at 
the  day  agreed  on  for  payment,  the  notes 
continue  to  circulate  and  to  have  value  as 
a  currency.  There  may  be  some  difficulty 
in  saying  what  rule  should  be  applied  in 
such  cases.  It  would  be  premature  and  im- 
proper to  determine  it  in  this  case,  as  the 
question  does  not  arise. 

The  general  rule,  therefore,  is,  that  in  an 
action  on  a  contract  to  pay  so  many  dollars 
in  Confederate  notes,  the  plaintiff  is  enti- 
tled to  recover  the  value  of  such  notes  at 
the  day  of  payment  fixed  by  the  contract, 
and  the  rule  is  the  same  whether  the  kind 
of  dollars  contracted  for  is  specified  on  the 
face  of  the  contract,  or  is  proved  by  evi- 
dence aliunde.  The  fourth  section  of  the 
act  of  March  3,  1866,  indicates  clearly  that 
such  was  the  understanding  of  the  JLegis- 
lature.  But  the  statute  authorizes  the  court 
or  the  jury,  as  the  case  may  be,  to  give  the 
value  of  the  notes  at  such  time  as  may 
'*seem  right*'  in  the  particular  case.  This 
has  reference  to  the  actual  understanding 
and  agreement  of  the  parties.  Nothing 
less  than  such  an  understanding  or  agree- 
ment, assented  to  by  both  parties,  is  suffi- 
cient to  overrule  the  intention  of  the  parties 
implied  by  law  from  the  terms  of  the  prom- 
ise to  pay.  What  evidence  may  be  received 
for  this  purpose,  it  is  not  now  necessary  to 
inquire.  A  like  question,  under  the  act  of 
1781,  gave  rise  to  much  difference  of  opin- 
ion. Watson,  ex'or,  v.  Alexander,  1  Wash. 
353 ;  Smith  v.  Walker,  1  Call  39 ;  Boyle  A 
al.  V.  Vowles,  1  Call  244 ;  Commonwealth  v. 
Beaumarchais,  3  Call  122.  Whatever  be 
the  range  of  evidence  allowable,  the  court 
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or  the  jury  must  be  governed  by  the  agree- 
ment and  understanding  of  the  parties,  and 
not  by  their  opinion  of  what  is  called  the 
** natural  justice"  of  each  case. 

There  is  nothing  in  the  facts  of  this 

449  case  to  show  that  *there  was  any  un- 
derstanding or  agreement  between  the 

parties  inconsistent  with  that  which  the 
law  implies  from  the  terms  of  the  bond,  nor 
anything  from  which  it  can  be  inferred  or 
implied.  It  is  true,  that  the  sum  lent  con- 
sisted of  Confederate  notes  having  a  certain 
value  at  the  date  of  the  loan.  But  there 
was  no  contract  to  return  that  value  at  the 
day  of  payment.  The  contract  was  to  re- 
turn, on  the  day  of  payment,  the  same 
nominal  sum  in  Confederate  notes,  let  their 
value  be  what  it  might.  Besides,  it  ap- 
pears that  Dearing  had  no  use  for  the 
money,  and  urged  Rucker  to  take  it  as  an 
accommodation  to  him.  If  Dearing,  hav- 
ing no  use  for  the  money,  had  kept  it  by 
him,  he  would  have  incurred  the  loss  by 
depreciation,  and  also  the  loss  of  interest. 
Rucker  was  reluctant  to  take  it,  and  only 
did  so  at  last  for  the  accommodation  of 
Dearing,  and  at  four  per  cent,  interest, 
with  an  express  stipulation  that  he  should 
be  allowed  to  pay  it  on  the  1st  day  of  Jan- 
uary, 1863.  Rucker  evidently  doubted  his 
ability  to  make  a  profit  on  the  money,  and 
had  little  or  no  use  for  it.  It  would  be  un- 
reasonable to  suppose,  under  these  circum- 
stances, that  Dearing  expected  Rucker  to 
assume  the  risk  of  the  depreciation,  or  that 
Rucker  intended  to  do  so.  As  there  had 
been,  according  to  the  table,  but  little  de- 
preciation in  the  value  of  the  money  since 
the  beginning  of  the  year,  and  none  at  all 
since  the  month  of  April,  it  may  have  been 
that  neither  party  contemplated  that  any 
material  depreciation  would  occur  before 
the  first  day  of  January,  1863. 

It  remains  to  refer  briefly  to  the  act  of 
1781,  already  cited.  I  will  not  prolong  this 
opinion  by  stating  all  its  provisions,  or  by 
comparing  them  in  detail  with  those  of  the 
act  of  March  3,  1866.  A  few  remarks  will 
suffice  to  show  that  the  latter  act  departed 
from  the  former  in  some  of  its  leading 
features,  and  that  the  Legislature,  in  mak- 
ing these   departures,  was   governed 

450  by    a   clear    and    definite    ^purpose. 
Thus  the  act   of   1781   established    an 

arbitrary  scale  for  each  month,  from  Jan- 
uary, 1777,  to  December,  1781,  inclusive. 
The  act  of  March,  1866,  establishes  no  ar- 
bitrary scale,  but  leaves  the  value  to  be 
ascertained  by  the  jury.  The  history  of  the 
act  of  March,  1866,  is  this :  It  was  first  re- 
ported to  the  House  of  Delegates  with  an 
arbitrary  scale,  not  based  on  gold,  for  each 
month  from  January,  1862,  to  March,  1865, 
inclusive.  This  was  struck  out,  and  an- 
other scale  substituted,  by  a  close  vote. 
This  latter  scale  put  the  value  of  the  notes 
at  considerably  less  than  the  other,  and  was 
doubtless  based  on  gold.  The  bill  passed 
the  House  in  this  form.  The  Senate  asked 
a  committee  of  conference,  which  recom- 
mended that  the  scale  should  be  struck  out 
entirely.        Their       recommendation      was 


adopted,  and  the  bill  passed  into  a  law 
without  any  scale  at  all.  From  inadvert- 
ence, probably,  the  preamble  was  retained 
as  originally  reported,  when  the  bill  pro- 
vided an  arbitrary  scale  for  each  successive 
month. 

It  is  impossible  to  misunderstand  the  view 
which  thus  finally  prevailed.  An  arbitrary 
scale  was  inconsistent  with  the  only  just 
object  of  the  law,  which  was  merely  to  pro- 
vide means  for  enforcing,  justly  and  effec- 
tually, this  class  of  contracts,  according  to 
the  rights  of  the  parties,  without  usurping 
the  functions  of  the  courts  and  juries,  by 
determining  in  advance  the  extent  of  those 
rights  in  any  particular.  The  act  of  1781 
assumed,  as  a  general  rule,  that  the  scale 
ought  to  be  applied  at  the  date  of  the  con- 
tract, and  so  provided.  This  act  was  de- 
scribed by  Chief  Justice  Marshall,  in  Few 
V.  Marsteller,  2  Cranch  R.  10,  (27,)  as 
''interfering  with  contracts,  and  ascertain- 
ing their  value  by  a  rule  different  from 
that  adopted  by  the  parties  themselves." 
The  Court  of  Appeals  admitted  the  scale 
to  be  unjust  as  to  some  of  the  periods, 
(Hite  &  als.  v.  Sutherland's  ex'or,  1 
451  Wash.  133,)  but  it  sustained  it  as  *"a 
law  dictated  by  imperious  State  neces- 
sity, and  even  by  justice,  its  object  being 
to  give  to  creditors  the  real  value  of  their 
nominal  contracts."  Commonwealth  v. 
Beaumarchais,  3  Call  127.  The  act  of  March 
3,  1866,  avoided  the  objections  that  were 
made  against  the  act  of  1781,  by  leaving 
both  the  value  of  the  notes  and  the  time  of 
valuation  to  be  determined  in  each  case  by 
the  proper  legal  tribunals,  according  to  the 
rights  of  the  parties  under  the  general 
rules  of  law. 

In  consequence  of  the  manifest  injustice 
of  applying  an  arbitrary  scale  in  all  cases, 
the  fifth  section  of  the  act  of  1781  gave  the 
court  authority  to  depart  from  it,  under  cir- 
cumstances which,  in  its  opinion,  would 
render  its  application  unjust.  It  was  held 
that  this  provision  was  designed  to  meet 
the  real  contract  where  the  parties,  by  their 
contract,  contemplated  a  different  rate  of 
depreciation  from  that  fixed  by  the  act. 
The  circumstances  must  be  such  as  arise  in 
the  contract  sued  upon,  showing  that  the 
parties,  at  the  time,  contracted  on  the  idea 
of  no  depreciation  at  all,  or  of  one  different 
from  that  fixed  by  the  act,  and  the  scale 
would  not  be  departed  from  except  in  a 
strong  case.  Begle  &  als.  v.  Vowles,  1  Call 
244;  Commonwealth  v.  Beaumarchais,  3 
Call  122.  In  other  words,  the  act  assumed, 
as  a  general  rule,  that  the  parties  con- 
tracted with  reference  to  the  value  of  the 
money  at  the  date  of  the  contract,  but  if 
the  contract  itself  showed  that  such  was 
not  the  fact,  the  general  rule  might  be  de- 
parted from.  A  similar  provision  would 
not  have  been  appropriate  in  the  act  of 
1866,  because  that  act  prescribed  no  fixed 
scale,  and  laid  down  no  rule  as  to  the  time 
of  valuing  the  notes.  But  the  same  ends 
of  justice  were  accomplished  by  leaving  the 
time  and  the  value  to  be  determined  in 
each  case  according  to  the   real   agreement 
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of  the   parties.     There   was   only  this  sub- 
stantial difference,    that   under   the   act  of 
1781    the   value    at     the   date   of   the 

452  contract    was     assumed     to    be    *the 
proper  one,    unless    it  appeared  that 

the  parties  actually  contracted  with  refer- 
ence to  a  different  one.  Under  the  act  of 
1866,  nothing  is  assumed,  but  the  legal 
construction  of  the  contract  will  fix  the 
time  of  valuation  unless  it  appears  that  the 
value  of  a  different  time  was  really  con- 
templated and  agreed  on  by  the  parties;  in 
other  words,  that  the  risk  of  depreciation 
was  to  be  borne  in  a  different  manner  from 
that  implied  by  law  from  the  terms  of  the 
contract. 

There  is  a  fundamental  distinction  be- 
tween Continental  money  and  Confederate 
money,  which  will  account  for  the  diversi- 
ties between  the  act  of  1781  and  the  act  of 
,  1866.  The  former  was  the  lawful  money  of 
the  country  and  a  legal  tender  in  payment 
of  debts,  until  the  act  of  December  24,  1781, 
(10  Hen.  Stat,  at  Large  456,)  by  which  it 
was  called  in,  and  declared  to  be  no  longer 
a  legal  tender.  It  had,  therefore,  a  certain 
and  uniform  value  attributed  to  it  by  law. 
Every  contract  for  the  payment  of  that 
money  was  a  contract  for  value,  and  not  a 
contract  for  quantity  only.  But  as  the 
value  of  the  notes  was  always  the  same,  in 
contemplation  of  law,  the  law  considered 
that  the  payment  of  the  same  nominal  sum 
called  for  by  the  contract  was  a  payment  of 
the  same  value,  though  the  actual  value 
of  the  notes  may  have  been  less  at  the  time 
of  payment  than  at  the  date  of  the  con- 
tract. When  the  act  establishing  the  scale 
of  depreciation  provided  a  new  mode  of 
**  settling  and  adjusting"  such  contracts, 
justice  required  that  their  true  character  as 
contracts  for  value  should  be  adhered  to, 
and  that  the  creditor  should  receive  what 
the  contract  entitled  him  to,  the  value  of 
the  notes  at  the  date  of  the  contract. 

But  as   I  have   said   before.   Confederate 

notes  were  never  lawful  money,   or  a  legal 

tender.     They  were  never  so  declared  to  be 

even  b3''  the  laws  of  the  Confederate  States. 

They  were  a  substitute  for  money,  like 

453  bank  notes,  and  *like  them  were  only 
a    commodity.      A    contract     to    pay 

Confederate  notes,  like  a  contract  to  pay 
bank  notes,  was  a  contract  for  quantity, 
and  not  for  value,  and  entitled  the  creditor 
onlv  to  the  value  at  the  day  of  payment  of 
the  quantity  of  notes  called  for  by  the  con- 
tract. It  was  reasonable  and  just,  apart 
from  all  questions  of  constitutional  power, 
that  the  Legislature  should  conform  to  the 
true  character  of  the  contract  in  providing 
the  means  of  enforcing  it. 

Upon  the  whole,  I  am  of  opinion  that  the 
judgment  of  the  District  Court  should  be 
reversed  for  the  error  in  awarding  a  venire 
de  novo,  but  with  costs  to  the  defendant  in 
error  as  the  partj'  substantially  prevailing, 
inasmuch  as  there  was  no  error  in  the  prin- 
ciples laid  down  in  the  judgment  of  said 
District  Court  as  applicable  to  the  facts  of 
the  case,  upon  the  supposition  that  the 
bond  in  the  declaration  mentioned  was  pay- 


able in  Confederate  treasury  notes ;  that  the 
judgment  of  the  Circuit  Court  should  be 
reversed,  with  costs  to  the  plaintiff  in  error 
in  the  District  Court,  and  judgment  ren- 
dered in  favor  of  the  plaintiff  in  error  here 
for  the  sum  of  $1,274.42,  the  value  in  g-old, 
as  of  January  1,  1863,  of  the  amount  in 
Confederate  notes  called  for  by  the  bond, 
with  interest  at  four  per  cent,  per  annum 
from  June  14,  1862,  the  date  of  the  bond, 
subject  to  the  credit  of  $400  paid,  and  his 
costs  in  the  Circuit  Court. 

MONCURE,  P.  I  concur  in  the  first 
opinion  expressed  by  the  District  Court, 
that  the  bond  ''on  which  this  action  is 
founded  ought  to  be  regarded,  for  the  x^ur- 
poses  of  this  action,  as  a  new  transaction, 
unaffected  by  the  previous  dealing's  be- 
tween the  parties;  which  had  been  fully 
closed  and  settled  before  the  execution  of 
said  bond.*'  No  doubt  a  large  portion  of 
the  amount  for  which  that  bond  was  g^iven 
was   a    specie   debt,    in    payment    of 

454  which   specie    *might   have   been  re- 
quired ;  and  most  of  the  balance  of  said 

amount  was  cash  received  of  the  decedent 
of  the  plaintiff  in  error  on  the  13th  of  B*eb- 
ruary,  1862,  when  a  dollar  in  gold  was  worth 
only  one  dollar  and  twenty-five  cents  in 
Confederate  notes.  So  that,  on  the  14th 
day  of  June,  1862,  when  the  bond  was  exe- 
cuted, the  defendant  in  error  was  indebted 
to  the  decedent  of  the  plaintiff  in  error  in 
a  much  larger  amount  than  $3,822.24,  in 
Confederate  notes,  as  of  their  value  at  that 
time,  which  was,  in  comparison  with  g^okl, 
in  the  proportion  of  one  and  a  half  to  one. 
The  said  decedent  was,  therefore,  not  bound 
to  receive  the  amount  then  due  him  in  Con- 
federate notes  at  their  par  value.  Still  he 
had  a  right  to  do  so,  and  I  think  did  do  so. 
If  he  had  merely  taken  the  bond  of  the  de- 
fendant in  error,  without  more,  it  would 
probably  not  have  been  such  a  novation  of 
the  debt  as  to  render  it  improper  to  look 
back  to  the  period  of  its  origin  as  the  date 
at  which  its  value  was  to  be  estimated. 
But  he  did  something  more.  He  had  a  full 
settlement  of  his  account  with  the  defend- 
ant in  error,  and  received  his  check  for  the 
amount  due.  This  was  a  payment  in  full 
of  the  amount,  the  defendant  in  error  then 
having  a  greater  amount  to  his  credit  in 
the  bank  on  which  the  check  was  drawn. 
If  the  check  had  been  presented  at  bank,  it 
would  have  been  paid  in  Confederate  notes, 
which  were  then  in  general  circulation  as 
currency  in  the  city  of  I^ynchburg,  where 
the  defendant  in  error  resided,  and  the  set- 
tlement was  made.  It  may  fairly  be  pire- 
sumed,  that  the  decedent  of  the  plaintiff  in 
error  knew,  when  he  received  the  check, 
that  it  would  be  paid  in  Confederate  notes; 
and  in  consenting  to  receive  it,  he  there- 
fore consented  to  receive  such  notes  at  their 
then  par  value  in  payment  of  his  debt. 
After  the  check  had  been  accepted,  and  it 
seems  after  the  defendant  in  error  had  bal- 
anced  the  account   on    his  books,  the 

455  said  decedent  represented  to  *him  that 
he  had  no  use  for  the  money,  and  that 
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it  would  be  an  accommodation  to  him  for 
the  defendant  in  error  to  retain  it;  which 
at  length  the  latter  agreed,  as  an  accom- 
modation to  the  former,  to  do;  but  upon 
condition  that  he  should  be  allowed  to  pay 
it  off  on  the  1st  of  January  next  following", 
and  should  pay  interest  at  the  .rate  of  four 
per  cent,  per  annum  only ;  and  accordingly 
the  bond  was  executed  and  delivered,  and 
the  check  returned,  f  regard  the  substance 
of  the  transaction  as  a  loan  of  the  amount 
in  Confederate  notes  upon  the  bond  of  the 
defendant    in  error. 

In  regard  to  the  second  branch  of  the 
opinion  of  the  District  Court,  I  concur  in 
it  in  some  respects,  but  in  others  I  do  not. 
I  concur  in  the  latter  part  of  it  (and  for 
reasons  therein  sufficiently  set  forth)  which 
declares,  that  to  the  value  which  may  be 
ascertained  of  the  Confederate  notes  due  on 
said  bond,  nothing  should  be  added  on  ac- 
count of  the  present  depreciation  of  paper 
money  as  compared  with  gold ;  *  *  the  court 
can  only  render  judgment  for  money  gen- 
erally, without  designating  what  is  to  be 
regarded  as  money;  and  no  question  can 
arise  as  to  the  obligation  on  the  part  of  the 
defendant  in  error  (plaintiff  in  error  here) 
to  accept  payment  in  United  States  treas- 
ury notes  as  being,  under  the  act  of  Con- 
gress, the  legal  equivalent  of  coin,  until 
such  notes  shall  have  been  tendered  in  pay- 
ment of  said  judgment,  and  refused;  and 
the  effect  of  so  adding  to  the  money  value 
of  said  notes  a  sum  equal  to  the  difference 
at  the  date  of  the  judgment  between  coin 
and  paper  money,  would  be  to  make  the 
debtor  pay  more  or  less  than  he  ought  to 
pay,  in  proportion  to  the  rise  or  fall  in 
value  of  paper  money,  with  reference  to 
coin,  between  the  date  of  the  judgment  and 
the  time  of  its  payment.** 

In  regard  to  the  former  part  of  the  second 
branch  of  the  said  opinion,  which  de- 
456  Clares,  *  *that  if,  according  to  the  *true 
intent  of  the  parties  to  the  said  bond, 
the  same  was  payable  in  Confederate  States 
treasury  notes,  then,  upon  the  facts  agreed, 
the  defendant  in  error  is  entitled  to  recover 
judgment  in  this  action  for  the  value  of  the 
amount  of  such  Confederate  Inotes,  payable 
on  said  bond,  scaled  according  to  the  value 
of  said  notes,  with  reference  to  gold,  on  the 
1st  day  of  January,  1863,  the  case  agreed 
not  furnishing  the  materials  for  applying 
any  other  scale,  if  any  .other  ought  to  be 
applied  in  this  or  in  any  case,  as  to  which 
the  court  expresses  no  opinion,"  there  can 
be  no  doubt  but  that  it  was  competent  for 
the  parties  to  the  bond  to  agree  that  it 
should  be  paid  in  Confederate  notes  at  their 
par  value  at  the  time  at  which  the  bond 
should  become  payable.  The  obligee  could 
take  upon  himself  the  risk  of  the  deprecia- 
tion of  the  notes  between  the  date  of  the 
bond  and  the  'period  of  its  maturity.  But 
such  a  contract  would  be  a  contract  of  spec- 
ulation and  of  hazard,  which  ought  not  to 
I  be  presumed,  but  ought  to  be  proved  ex- 
pressly, or  by  strong  implication.  The 
facts  agreed  in  this  case  show  no  such  con- 
tract of   speculation   or  hazard.     If  the  de- 


cedent of  the  plaintiff  in  error,  on  the  14th 
of  June,  1862,  had  sold  goods  to  the  defend- 
ant in  error,  on  a  credit  until  the  1st  day 
of  January  following,  and  intended  to  as- 
sume the  risk  of  the  depreciation  of  the 
currency  in  the  meantime,  he  would  of 
course  have  indemnified  himself  against 
such  risk  by  the  increased  price  of  the 
goods.  And  an  inference  of  such  intention 
might  have  been  drawn  in  such  a  case  from 
the  amount  of  the  price  of  the  goods.  Or 
if  the  bond  in  this  case,  though  for  money 
loaned,  had  been  expressly  for  the  payment 
of  the  amount  at  the  maturity  of  the  bond 
in  Confederate  notes,  (which  were  depreci- 
ating), as  of  their  value  at  that  time, 
strange  and  improvident  as  such  a  bargain 
would  be,  it  would,  nevertheless,  be  legal 
and  binding.  But  this  is  a  very  different 
case   from   either   of   those  supposed. 

457  The   bond  *was    given    here    for  the 
loan  of  Confederate  money,  which  had 

just  been  received  at  par  by  the  lender  from 
the  borrower,  in  payment  of  a  debt,  a  large 
portion  of  which  was  a  specie  debt.  The 
loan  was  at  four  per  cent,  interest,  and  the 
bond  was  for  the  payment  of  the  amount 
loaned  in  numero,  without  specifying  that 
it  was  to  be  paid  in  Confederate  notes  or 
currency.  The  amount  received  from  the 
lender  by  the  borrower  was  the  value  of  the 
amount  in  Confederate  notes  at  the  time  of 
the  loan,  and  that  was  the  just  measure  of 
the  benefit  derived  from  the  loan.  There 
is  nothing  in  the  case  to  indicate  a  con- 
tract of  speculation  or  of  hazard;  but 
everything  to  indicate  a  contract  to  return 
a  subject  of  the  same  value  with  that  which 
had  been  loaned,  with  the  reduced  interest 
of  four  per  cent,  upon  it.  It  may  be  said, 
that  as  the  money  loaned  must  be  consid- 
ered to  have  been  Confederate  money, 
which  was  then  the  common,  if  not  the 
only,  currency  of  the  country,  the  money 
mentioned  in  the  bond  must  be  regarded  as 
Confederate  money,  and  the  bond  should 
therefore  be  read  and  construed  as  if  it  had 
expressly  been  for  the  payment  of  the 
amount  in  Confederate  money.  On  the 
other  hand,  it  may  be  said,  that  the  con- 
tract, being  obviously  not  one  of  hazard, 
but  a  mere  loan,  in  which  it  was  contem- 
plated that  the  same 'amount  in  value  loaned 
should  be  returned  with  a  reduced  interest 
thereon,  the  bond  should  therefore  be  read 
and  construed  as  if  it  had  expressly  been 
for  the  pa3'ment  of  the  amount  in  Confed- 
erate notes,  as  of  their  value  at  the  time 
of  the  loan ;  or  for  the  payment  of  so  much 
specie  as  would  be  equivalent  to  the  amount 
of  the  bond  in  Confederate  notes,  as  of 
their  value  at  the  time  of  the  loan.  It  can 
make  no  difference  that  the  plaintiff's  de- 
cedent *  ^represented  to  the  defendant  that  he 
had  no  use  for  the  money,  and  that  it  would 
be  an  accommodation  to  him  for  the  defend- 
ant to  retain  it ;  which  at   length  the 

458  defendant  *agreed,  as  an  accommoda- 
tion to  the  plaintiff's  decedent,  to  do; 

but  upon  condition  that  he  should  be  al- 
lowed to  pay  it  off  on  the  1st  of  January 
next  following,   and  should  pay  interest  at 
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the  rate  of  four  per  centum  per  annum 
only,"  Certainly  it  was  not  intended,  by 
either  party,  that  the  money  should  be  kept 
by  the  defendant  without  being  used,  until 
the  1st  of  January  following,  and  then  re- 
turned. Had  such  been  the  intention  of  the 
parties,  then  of  course  the  plaintiff's  dece- 
dent would  have  been  entitled  only  to  the 
amount  of  the  bond  in  Confederate  notes  at 
the  time  of  its  maturity,  as  of  their  then 
value.  But  he  certainly  intended  to  make 
no  such  improvident  bargain.  No  man  in 
his  senses  would  ever  have  thought  of 
treasuring  up  a  depreciating  currency. 
The  plain  tiff  *s  decedent  had  no  use  for  the 
money,  and  rather  than  keep  it  idle  and  at 
his  risk,  would  no  doubt  have  loaned  it  to 
one  who  had  use  for  it,  without  any  interest 
at  all,  and  upon  condition  only  that  its 
value  at  the  time  of  the  loan  should  be  re- 
turned to  him  at  the  expiration  of  the 
credit.  I^ess  than  that  would,  to  the  same 
extent,  have  been  a  certain  loss  to  him, 
which  he  could  easily  have  avoided  by  buy- 
ing gold,  and  keeping  that  instead  of 
Confederate  notes.  The  consideration 
stipulated  for  by  the  defendant  for  accom- 
modating the  plaintiff's  decedent  in  retain- 
ing his  money  was,  the  **condition  that  he 
should  be  allowed  to  pay  it  off  on  the  1st  of 
January  next  following,  and  should  pay 
interest  at  the  rate  of  four  per  centum  per 
annum  only."  The  defendant  intended  to 
use  the  money,  or  he  would  not  have  agreed 
to  pay  any  interest  for  it.  The  presump- 
tion is,  that  he  did  use  it,  and  that  it  was 
worth  to  him  the  full  amount  of  its  value 
at  the  time  of  the  loan;  and  that  amount, 
with  interest  at  the  rate  of  four  per  centum 
per  annum  from  the  date  of  the  loan,  seems 
to  be    the  just   measure  of   his  liability  to 

the  plaintiff. 
459  *This  view  would,  I  think,  not  only 

attain  the  justice  of  the  case,  but 
conform  to  the  provision^  and  spirit  of 
the  act  of  Assembly  passed  March  3,  1866, 
entitled  "An  act  providing  for  the  adjust- 
ment of  liabilities  arising  under  contracts 
and  wills  made  between  the  1st  day  of  Jan- 
uary, 1862,  and  the  10th  day  of  April,  1865." 
Sess.  Acts  1865-6,  p.  184,  ch.  71.  The  ex- 
traordinary and  anomalous  condition  of 
things  produced  by  the  war  occasioned  the 
necessity  for  such  an  act,  as  is  plainly 
shown  by  the  preamble,  which  recites,  that 
**  Whereas,  a  depreciated  currency,  known 
as  Confederate  States  treasury  notes,  con- 
stituted the  only  or  principal  currency  in 
the  greater  part  of  this  State  during  the 
late  war:  and  whereas,  the  result  of  said 
war  involved  the  total  destruction  of  said 
currency:  and  whereas,  there  are  many 
contracts  which  were  made,  or  obligations 
which  were  incurred,  before  the  termination 
of  said  war,  predicated  on  said  depreciated 
currency,  still  remaining  wholly  or  partially 
unadjusted,  in  respect  to  which  great  un- 
certainty exists,  perplexing  alike  to  debtor 
or  creditor,  as  to  the  present  measure  of 
their  liabilities  and  rights  respectively  ;  and 
it  thus  appearing  useful  that  some  uniform 
and  equitable  rule  should  be  established  for 


the  adjustment  of  such  mutual  demands 
and  liabilities:  therefore;"  and  then  follow 
the  provisions  made  on  the  subject  by  the 
act.  The  first  and  second  sections  are  as 
follows : 

^^1.  Be  it  enacted  by  the  General  Assem- 
bly, That  in  any  action  or  suit,  or  other 
proceeding  for  the  enforcement  of  any  con- 
tract, express  or  implied,  made  and  entered 
into  between  the  1st  day  of  January,  1862, 
and  the  10th  day  of  April,  1865,  it  shall  be 
lawful  for  either  party  to  show,  by  parol  or 
other  relevant  evidence,  what  was  the  true 
understanding  and  agreement  of  the  parties, 
either  expressed  or  to  be  implied,  in  respect 
to  the  kind  of  currency  in  which  the 
same  was  to  be  fulfilled  or  performed, 

460  *or   with    reference    to   which,    as    a 
standard    of  value,    it   was  made  and 

entered  into;  and  in  any  action  at  law  it 
shall  not  be  necessary  to  plead  the  agree- 
ment specially  in  order  to  admit  such  evi- 
dence. 

'*2.  Whenever   it    shall  appear   that  any 
such    contract    was,    according   to  the  true 
understanding  and   agreement   of   the   x>ar- 
ties,  to  be  fulfilled  or  performed  in  Confed- 
erate States  treasury  notes,  or   was  entered 
into  with  reference  to  such  notes  as  a  stand- 
ard   of   value,   the  same  shall  be  liquidated 
and  settled  by  reducing  the  nominal  amount 
due  or  payable  under  such  contract,  in  Con- 
federate   States   treasury   notes,  to  its  true 
value   at   the  time   they   were  respectively 
made   and    entered   into,    or  at  such  other 
time    as   may   to   the   court   seem   right  in 
the  particular  case ;  and  upon   the  payment 
of  the  value  so  ascertained,  the  party  bound 
by  such  contract  shall  be  forever  discharged 
of   and    from    the   same :  provided,  that  in 
all   cases  where   actual  payment  has  been 
made  of  any  sum  of  such  Confederate  States 
treasury  notes,  either  in    full   or  in  part  of 
the  amount   payable    under   such   contract, 
the    party    by   or   for  whom   the  same  was 
paid,  shall  have  full  credit  for  the  nominal 
amount  so  paid,  and  such  payment  shall  not 
be  reduced." 

The  only  other  section  which  need  be 
noticed  is  the  fourth,  which  is  as  follows: 
*  '*4.  In  any  case  wherein  it  shall  appear, 
that  on  any  contract  made,  or  liability  in- 
curred, on  or  after  the  1st  day  of  Januaty, 
1862,  and  before  the  10th  day  of  April,  1865, 
the  debtor,  on  or  after  the  maturity  of  the 
claim  against  him,  and  within  the  period 
above  mentioned,  made  to  the  creditor,  his 
agent  or  attorney  at  law,  a  bona  fide  and 
actual  tender  of  the  amount  due  in  the  said 
Confederate  States  treasury  notes,  or  other 
equal  or  better  currency,  and  that  the  cred- 
itor then  refused  to  accept  the  same,  a 
court    of   equity   may   grant  relief  to 

461  the  debtor,  unless  it  *appear  that  the 
creditor  was  justified   in    refusing  to 

accept  the  amount  tendered,  in  consequence 
of  a  substantial  and  decided  depreciation  of 
said  currency  after  the  time  at  which  pay- 
ment ought  to  have  been  made,  and  before 
the  time  at  which  the  tender  was  made,  or 
unless  it  otherwise  appear  to  be  inequitable 
to  grant  such  relief." 
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The  first  section  provides,  that  in  a  pro- 
ceeding- for  the  enforcement  of  a  contract 
made  between  the  periods  therein  men- 
tioned, either  party  may  show  what  was 
the  true  understanding  of  the  parties  in 
respect  to  the  kind  of  currency  in  which 
the  same  was  to  be  performed,  or  with 
reference  to  which,  as  a  standard  of  value, 
it  was  made.  Confederate  notes  being  the 
principal,  if  not  the  only,  currency  of  the 
countiy  during  the  period  aforesaid,  it  is 
fair  to  presume,  in  the  absence  of  evidence 
to  the  contrary,  that  any  contract  made 
during  that  period  was  intended  to  be  per- 
formed in  that  kind  of  currency,  or  was 
made  with  reference  thereto  as  a  standard 
of  value. 

The  second  section  provides,  that  any 
such  contract,  intended  to  be  performed  in 
that  kind  of  currency,  or  made  with  refer- 
ence thereto  as  a  standard  of  value,  shall 
be  liquidated  and  settled  by  reducing  the 
nominal  amount  due  under  such  contract, 
in  Confederate  notes,  to  its  true  value  at 
the  time  the  contract  was  made,  or  at  such 
other  time  as  may  to  the  court  seem  right 
in  the  particular  case ;  and  upon  the  pay- 
ment of  the  value  so  ascertained,  the  party 
bound  by  such  contract  shall  be  forever 
discharged  from  the  same.  The  court  is 
thus  authorized  to  do  justice  between  the 
parties  in  this  matter,  according  to  the  cir- 
cumstances of  each  particular  case.  Where 
a  contract  was  made  on  the  14th  of  June, 
1862,  for  the  loan  of  Confederate  States 
treasury  notes  until  the  1st  day  of  January 
following,  such  notes  being  a  continually 
depreciating  currency,  the  date  of  the  con- 
tract, and  not  the  time  of  its  maturity,  is 
the  period  in  reference  to  which  the 
462  value,  *of  such  notes  should  be  ascer- 
tained, in  order  to  do  justice  between 
the  parties  in  a  proceeding  instituted  upon 
such  contract.  Of  course  the  creditor  might 
have  received  Confederate  money  at  par  in 
payment  of  the  debt;  and  if  he  received  it 
without  objection  on  account  of  the  debt, 
the  presumption  is  that  he  received  it  at 
par.  The  proviso  to  the  second  section, 
therefore,  properly  declares,  **that  in  all 
cases  where  actual  payment  has  been  made 
of  any  sum  of  such  Confederate  States 
treasury  notes,  either  in  full  or  in  part  of 
the  amount  payable  under  •such  contract, 
the  party  by  or  for  whom  the  same  was 
paid  shall  have  full  credit  for  the  nominal 
amount  so  paid,  and  such  payment  shall 
not  be  reduced." 

The  fourth  section  provides,  that  in  any 
case  of  a  contract  made,  or  liability  in- 
curred, between  the  periods  aforesaid,  and 
of  a  tender  and  refusal  of  the  amount  due 
in  Confederate  States  treasury  notes,  or 
other  equal  or  better  currency,  on  or  after 
the  maturity  of  the  claim,  and  within  the 
said  period,  a  court  of  equity  may  grant 
relief  to  the  debtor,  unless  it  appear  that 
the  creditor  was  justified  in  refusing  to 
accept  the  amount  tendered,  in  consequence 
of  a  substantial  and  decided  depreciation  of 
such  currency  after  the  time  at  which  pay- 
ment ought  to  have  been    made,  and  before , 


the  time  at  which  the  tender  was  made,  or 
unless  it  otherwise  appear  that  it  would  be 
inequitable  to  grant  such  relief.  This  sec- 
tion might  seem,  at  first  glance,  to  admit 
the  right  of  a  debtor  in  such  case,  as  a 
general  rule,  to  make  payment  in  such 
notes  at  their  par  value  at  the  maturity  of 
the  claim.  But  this  would,  I  think,  be 
inconsistent  with  the  second  section,  which 
seems  to  fix  upon  the  period  when  the  con- 
tract was  made  as  that  at  which,  as  a  gen- 
eral rule,  the  value  of  such  notes  were  to 
be  ascertained  in  determining  the  amount 
to  be  paid  by  the  debtor.  At  all  events,  the 
conclusion  of  the  fourth  section  shows,  that 
the  court  must  determine   on   all  the 

463  circumstances  *of   the  case,   whether 
it    would   be   equitable  to    grant   the 

relief  which  the  section  contemplates. 

The  first  and  second  sections  of  the  act 
of  March  3d,  1866,  were  amended  by  an 
act  passed  February  28,  1867.  Sess.  Acts 
1866-7,  p.  694,  ch.  270.  The  only  amend- 
ment which  it  is  necessary  to  notice  is,  a 
proviso  added  to  the  first  section,  **that 
when  the  cause  of  action  grows  out  of  a 
sale,  or  renting  or  hiring  of  property, 
whether  real  or  personal,  if  the  court,  or 
(where  it  is  a  jury  case),  the  jury  think 
that,  under  all  the  circumstances,  the  fair 
value  of  the  property  sold,  or  the  fair  rent 
or  hire  of  it,  would  be  the  most  just  measure 
of  recovery  in  the  action,  either  of  these 
principles  may  be  adopted  as  the  measure 
of  the  recovery  instead  of  the  express  terms 
of  the  contract. "  This  amendment  serves 
still  further  to  show  that  the  Legislature, 
in  providing  a  measure  of  relief  on  con- 
tracts made  during  the  latter  years  of  the 
war,  having  reference  to  the  then  depreci- 
ating currency  as  a  standard  of  value, 
sought  to  do  justice  between  the  parties 
under  all  the  circumstances  of  each  case. 

The  state  of  things  which  existed  in  re- 
gard to  the  currency  during  the  late  war, 
and  the  consequent  legislation  before  re- 
ferred to,  are  very  similar  to  the  state  of 
things  which  existed  on  the  same  subject 
during  the  revolutionary  war,  and  the  leg- 
islation which  it  occasioned.  The  currency 
of  the  State  commenced  depreciating  as 
early  as  January,  1777,  when  it  stood  at  the 
rate  of  Ij^  to  1,  compared  with  silver  and 
gold,  and  continued  to  depreciate,  gradually 
at  first,  and  then  more  rapidly,  until  De- 
cember, 1781,  when  it  stood  at  the  rate  of 
1,000  to  1,  and  ceased  to  be  a  currency !  In 
November,  1781,  an  act  was  passed,  entitled 
**An  act  directing  the  mode  of  adjusting 
and  settling  the  payment  of  certain  debts 
and  contracts,  and  for  other  purposes." 
This  act  was  manifestly  and  naturally  the 
model  of  our  act  of  March  3,  1866,  be- 

464  fore  referred  to,  *and  is,  substantially, 
like  it  in  most  respects,  both  of  them 

having  been  occasioned  by  a  similar  state 
of  things.  When  the  Legislature,  in  March, 
1866,  undertook  to  legislate  on  the  sub- 
ject, it.  was  proper  that  they  should  look, 
and  they  did  look,  for  their  guidance  and 
direction,  to  the  legislation  on  the  same 
subject   which    followed    the   revolutionary 
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war.  Hence  the  act  of  November,  1781, 
and  the  decisions  of  the  Court  of  Appeals 
thereon,  have  an  important  bearing"  in  the 
construction  of  the  act  of  March  3,  1866, 
and  upon  the  decision  of  this  case.  The 
first  section  of  the  act  of  November,  1781, 
is  its  preamble,  setting^  forth  the  causes 
which  led  to  its  passage.  The  second  sec- 
tion recites,  that  **the  g-ood  people  of  the 
State  will  labor  under  many  inconveniences 
for  want  of  some  rule  whereby  to  settle  and 
adjust  the  payment  of  debts  and  contracts 
entered  into  and  made  between  the  1st  of 
January,  1777,  and  the  1st  of  January,  1782, 
unless  some  rule  shall  be  by  law  established 
for  liquidating  and  adjusting  the  same,  so 
as  to  do  justice  as  well  to  the  debtors  as 
creditors;**  and  then  proceeds  to  enact,  that 
**all  debts  and  contracts  entered  into  or 
made  in  the  current  money  of  this  State, 
or  of  the  United  States,  excepting  at  all 
times  contracts  entered  into  for  gold  and 
silver  coin,  tobacco  or  any  other  specific 
property,  within  the  period  aforesaid,  now 
remaining  due  and  unfulfilled,  or  which 
may  become  due  at  any  future  day  or  days, 
for  the  payment  of  any  sum  or  sums  of 
money,  shall  be  liquidated,  settled  and  ad- 
justed agreeable  to  a  scale  of  depreciation 
hereinafter  mentioned  and  contained ;  that 
is  to  say,  by  reducing  the  amount  of  all 
such  debts  and  contracts  to  the  true  value 
in  specie  at  the  days  or  times  the  same 
were  incurred  or  entered  into;  and  upon 
payment,**  Ac,  the  debtors  shall  be  forever 
discharged,  &c.  And  then  follows  a  pro- 
viso, that  actual  payments  in  paper  cur- 
rency, in  whole  or  in  part,  shall  stand  good 
for  the  nominal'  amount.  Note  here 
465  the  resemblance  *between  this  section 
and  the  second  section  of  the  act  of 
March,  1866.  Both  of  them  fix  upon  the 
time  at  which  the  contract  was  made  as  the 
time  at  which  the  value  of  the  depreciated 
currency  is  to  be  ascertained;  but  in  the 
latter  these  words  are  added,  which  are  not 
in  the  former:  **or  at  such  other  time  as 
may  to  the  court  seem  right  in  the  particu- 
lar case.**  The  substance  of  these  addi- 
tional words,  however,  is  embodied  in  the 
fifth  section  of  the  act  of  1781,  and  the  two 
acts  may  be  regarded  as  substantially  the 
same  in  this  respect.  The  fourth  section 
of  the  act  of  1781  adopts  a  scale  of  depreci- 
ation including  every  month  from  January, 
1777,  to  December,  1781,  inclusive,  as  the 
rule  to  determine  the  value  of  the  several 
debts,  &c.,  compared  with  silver  and  gold. 
The  fifth  section  of  the  act  of  1781  provides, 
that  where  circumstances  arise  which  would 
render  a  determination  agreeable  to  the 
above  table  unjust,  the  court  may  award 
such  judgment  as  to  them  shall  appear  just 
and  equitable. 

Upon  the  construction  of  the  act  of  1781 
there  have  been  several  decisions  of  the 
Court  of  Appeals,  some  of  which  only  will 
be  noticed. 

In  Pleasants  v.  Bibb,  1  Wash.  8,  the  bond 
on  which  the  action  was  brought  was  dated 
the  1st  of  February,  1780,  payable  on  or 
before    the   17th  of  December,  1781,  and  to 


carry  interest  from  the  16th  of  Febmary, 
1779.  The  court  held  that  these  latter 
words,  with  other  circumstances  in  the  case, 
fixed  the  latter  as  the  period  at  which  the 
scale  of  depreciation  ought  to  be  applied, 
being  the  period  at  which  the  debt  arose, 
though  not  reduced  to  a  specialty  until  1790. 
Thus  we  see  that,  to  attain  the  justice  of 
the  case,  the  court  here  went  even  behind 
the  date  of  the  bond  on  which  the  suit  was 
brought. 

In  Wilson  &  McRae  v.    Keeling,    Id.    194, 

the  reporter's  marginal  abstract  of  the  case 

is    this:  **In    April,    1778,    a   sum  of  paper 

money  was  lent,  not  to  be  re-paid  in 

466  less  than  *twelve  months   thereafter. 
The  money  was  tendered  shortly  after 

the  expiration  of   the   twelve   months,    and 
was   refused.      A    mortgage    having-    been 
given    to   secure    the    debt,    the  mortgagee 
brought  an  ejectment,   and  recovered    pos- 
session of  the  mortgaged   premises.      Upon 
a  bill  filed  for  relief,  the  mortgagee  will  be 
decreed  to  re-convey,    upon   payment  of  the 
debt  according  to  the   scale  of  depreciation 
of  the  day  when  the  money  was  lent,  (not- 
withstanding he  had  received  the   identical 
money    in  discharge  of  a  specie  debt,  and 
notwithstanding    the  mortgagor    employed 
the  same  in  the  discharge  of  a  specie  debt), 
without  interest  from  the  time  of  the  tender 
to  that  of  a  new  demand."     This   case,   in 
its   circumstances,   bears  a  resemblance  to 
the    present.     The    money    was    loaned  for 
twelve   months,   and  yet  nobody  contended 
that  the  time  of  the   maturity  of  the  debt 
was  the  period  for  applying  the  scale.     The 
most  the  debtor  contended  for  was,  that  it 
should  be  applied  at  the  date  of  the  loan ; 
but   the   creditor  contended    that  the  debt 
should  be  regarded  as  a  specie  debt,  as  the 
money    was   borrowed    for   the  purpose  of 
discharging  a  specie  debt,  and  was  actually 
so  applied.     And  this   was   the   main  con- 
troversy in  the  case.     Lyons,  J.,  delivering 
the  opinion  of  the  court,   said:     *'The  case 
is  too  clear  to  be   argued.     This  is  a  down- 
right  attempt    to  evade  the  law,  directing 
the    mode  of  settling  debts  contracted   in 
paper    money,    without   a    single    circum- 
stance to  countenance  it." 

In  Ambler  v.  Wyld,  2  Wash.  36,  Ambler 
sold  to  Wyld,  in  September,  1778,  houses 
and  lots  in  Yorktown,  the  price  of  which 
was  to  be  settled  by  valuers  to  be  chosen 
by  the, parties,  one-half  of  which  price  was 
to  be  paid  at  the  time  of  the  valuation,  and 
the  other  in  a  year  afterwards.  Ambler 
obtained  a  judgment  at  law  against  Wyld, 
which  the  latter  enjoined,  upon  the  ground 
that  the  trial  was  not  a  fair  one.  The  Coart 
of  Chancery  directed  an  issue,  and  the  Court 
of  Appeals  affirmed  the  decree.    The 

467  *president,  Pendleton,   delivering  the 
opinion    of   the   court,   said :  That  in 

October,  1778,  "as  soon  probably  as  the 
parties  met  together  after  the  valuation, 
Mr.  Ambler  received  ;f500,  the  first  instal- 
ment, without  objection,  as  according  with 
the  principles  of  the  valuation  then  re- 
cently made.  In  autumn,  1779,  when  the 
other  payment  became  due,  the  depreciation 
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was  so  visibly  great  as  to  make  a  more 
serious  impression  upon  parties  to  former 
contracts;  and  thoug^h  no  rule  was  then 
established  by  which  to  graduate  the  scale 
of  depreciation,  every  person  was  struck 
with  the  injury  which  would  be  sustained 
by  a  payment  according-  to  the  nominal 
amount.  Mr.  Ambler,  therefore,  might  well 
think  himself  justifiable  in  evading  the  re- 
ceipt of  the  £SQO  nominal  money,  which 
Mr.  Wyld  then  offered  to  pay  him."  **Here 
the  matter  rested  until  the  10th  of  Feb- 
ruary, 1781,  when  the  act  for  scaling  paper 
money  contracts  had  passed,  fixing  a  gen- 
eral rule  for  adjusting  those  contracts,  ac- 
cording to  the  rate  of  depreciation  at  the 
time  they  were  made,  but  allowing  a  de- 
parture from  that  rule  in  particular  cases, 
so  as  to  meet  the  ideas  of  the  parties  at 
the  time  of  the  contract."  Mr.  Ambler 
supposed  that  the  valuation,  as  explained 
by  a  subsequent  certificate  of  the  valuers, 
"entitled  him  to  claim  if 500  specie,  and 
he  demanded  that  sum  of  Mr.  Wyld,  who, 
on  the  other  hand,  conceived  that  this 
nominal  sum  was  to  be  reduced  by  the  legal 
scale  of  September,  1778,  which  would  bring 
it  to  £100  only."  **It  was  pressed  by  the 
appellant's  counsel,  that  if  a  new  trial  were 
directed,  a  special  direction  should  accom- 
pany it,  pointing  the  jury's  inquiry  to  the 
value  of  the  property  at  large,  independent 
of  the  valuation  fixed  upon  it  by  the  persons 
who  had  made  the  estimate.  This  would 
be  highly  improper.  It  was  not  the  inten- 
tion of  the  Legislature  to  let  men  loose 
from  their  contracts,  but  to  allow  a  de- 
parture from  the  established  scale  in  cases 

where  it  was  necessary,  in  order  to 
468      *meet  the  real  contract  of  the  parties. ' ' 

Here  it  will  be  observed  that  the  ut- 
most extent  of  the  claim  of  the  purchaser 
was,  to  have  the  deferred  instalment  scaled 
as  of  the  time,  not  at  which  it  became 
payable,  but  at  which  the  contract  was 
made ;  and  that  the  court  construed  the  act 
for  scaling  paper  money  contracts  as  *  ^fix- 
ing a  general  rule  for  adjusting  those  con- 
tracts according  to  the  rate  of  depreciation 
at  the  time  they  were  made,  but  allowing 
a  departure  from  that  rule  in  particular 
cases,  so  as  to  meet  the  ideas  of  the  parties 
at  the  time  of  the  contract.  If  this  general 
rule  applies  to  a  scale  on  credit,  in  which 
the  vendor  may  compensate  himself  for  the 
risk  of  depreciation  of  the  currency  by  de- 
manding an  increased  price,  a  fortiori  it 
applies  to  a  loan  of  money — especially  a 
loan  at  less  than  legal  interest. 

In  White  v.  Atkins,  2  Wash.  94,  which  is 
the  last  case  I  will  notice,  *  *an  agreement 
was  made  to  sell  land,  during  the  existence 
of  paper  money,  part  of  the  money  to  be 
paid  in  June,  1780,  when  a  conveyance  was 
to  be  made,  and  the  residue  in  twelve 
months  thereafter.  The  money  was  not 
paid,  or  tendered  at  the  da3',  nor  was  a 
conveyance  made.  Upon  a  bill  by  the 
vendee  for  a  specific  performance,  he  was, 
under  the  circumstances  of  the  case,  decreed 
a  conveyance,  upon  his  paying  the  value  of 
the  land  at  the  time  of  the  contract,  instead 


of  the  value  of  the  purchase  money  agreed 
upon,  according  to  the  scale  of  deprecia- 
tion." Such  is  the  reporter's  abstract  of 
the  case.  This  decision  is  founded  on  obvi- 
ous reasons.  The  purchaser  having  for- 
feited his  contract  at  law,  could  obtain  the 
land  in  equity  only  on  such  terms  as  the 
court  deemed  equitable,  under  all  the  cir- 
cumstances. The  views  expressed  by  some 
of  the  judges  in  delivering  their  opinions, 
in  regard  to  the  act  of  1781,  are  appropriate 
to  the  present  occasion,  and  I  will  briefly 
notice  some  of  them.  Judge  Roane  said : 
**The    I^egislature    have    established 

469  this  *scale   as  a  just  rule   whereby  to 
settle  paper  money  contracts  in  specie. 

It  was  no  doubt  made  after  due  deliberation, 
and  upon  good  information.  It  has  been 
generally  acquiesced  in  by  the  people  of  this 
commonwealth,  and  has  prevented  much 
litigation.  It  affords,  I  suppose,  the  best 
rule  for  ascertaining  the  value  of  the  paper 
money,  having  been  made  by  those  who 
represented  every  part  of  the  State,  and 
had  the  best  opportunity  of  judging." 
Judge  Roane  also  speaks  of  the  date  of  the 
contract,  and  not  the  time  when  the  money 
is  payable,  as  the  period  in  reference  to 
which  the  scale  is  to  be  applied,  at  least  as 
a  general  rule.  Id.  99.  Judge  Lyons  said : 
"The  Legislature  have  established  a  scale 
by  which  to  ascertain  the  sum  in  specie 
which  should  be  paid  in  discharge  of  con- 
tracts entered  into  at  particular  periods 
whilst  paper  money  was  in  circulation. 
This  law  was  very  properly  passed;  for 
otherwise  the  value  in  each  particular  case 
must  have  been  ascertained  by  a  jury,  in 
the  same  manner  as  in  actions  for  foreign 
money.  This  would  have  produced  infinite 
trouble  and  litigation,  which  this  law 
(affording,  I  believe,  the  best  general  rule), 
is  wisely  calculated  to  prevent.  It  is  of 
more  consequence  that  the  law  should  be 
fixed  and  known,  than  that  it  should  always 
be  strictly  just.  The  debtor  is  to  pay  ac- 
cording to  the  scale  at  the  date  of  the  con- 
tract," &c.  Id.  103.  The  President  said: 
'•The  act  of  1781  furnishes  a  good  general 
rule  for  scaling  paper  money  contract ;  per- 
haps the  best  which  could  have  been  made. 
But  it  is  certainly  not  just  in  all  cases." 
Id.  104. 

I  am,  therefore,  of  opinion,  that  upon 
the  facts  agreed  between  the  parties,  the 
plaintiff  in  error  is  entitled  to  recover  judg- 
ment in  this  action  for  the  amount  of  the 
bond,  scaled  according  to  the  value  of  Con- 
federate States  treasury  notes  with  refer- 
ence to  gold  on  the  14th  day  of  June,  1862, 
(the  date  of  the  loan,  and  of  the  bond 

470  on    *which    the    action    is    founded), 
with    interest   thereon   at  the  rate  of 

four  per  centum  per  annum  from  the  said 
14th  day  of  June,  1862,  until  payment. 

Suppose  that  in  this  case  the  principal, 
instead  of  being  payable  on  the  1st  of  Jan- 
uary, 1863,  had  been  made  payable  on  the 
1st  of  January,  1865,  when  the  current  value 
of  Confederate  notes  had  depreciated  to  the 
rate  of  45  or  50  to  one ;  would  the  creditor 
have  been  compelled  to  receive  less  than  one 
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hundred  dollars,  the  value  in  gold  of 
$3,822.74  in  Confederate  notes  at  that  time, 
in  discharge  of  a  loan  of  that  amount  of 
such  notes  on  the  l4th  of  June,  1862,  then 
worth  $2,548.50  in  gold?  Suppose  the  prin- 
cipal had  been  made  payable  on  the  14th  of 
June,  1865,  three  years  after  the  date  of 
the  loan,  when  Confederate  notes  had  ceased 
to  be  of  any  value;  how  then  would  the 
matter  have  been  adjusted,  if  the  time  fixed 
by  the  contract  for  the  payment  of  the  debt 
be  the  true  period  for  ascertaining  the  value 
of  the  notes?  Would  it  be  said  that  the 
borrower,  who  had  received  and  enjoyed 
what  was  equivalent  to  $2,548.50  in  gold, 
was  bound  to  pay  nothing  in  return?  Such 
a  solution  of  the  difficulty  would  shock  the 
understanding  and  the  feelings  of  mankind. 
And  yet,  it  seems  to  me,  that  a  rule  which 
makes  the  day  for  the  maturity  of  the  debt 
the  period  for  fixing  the  value  of  its  amount 
in  Confederate  notes,  must  inevitably  lead 
to  such  a  result.  What  intermediate  period 
between  the  date  of  the  contract  and  the 
maturity  of  the  debt  can  be  fixed  upon, 
with  any  reason  or  propriety,  for  the  pur- 
pose of  ascertaining  such  value?  We  are 
driven  by  necessity  to  an  election  between 
these  two  periods  as  a  general  rule.  By 
electing  the  date  of  the  contract,  I  think 
perfect  justice,  or  as  near  an  approach  to 
it  as  possible  would  be  attained  in  most 
cases.  The  debtor  would  pay  the  value  of 
what    he    received,    and  the  creditor  would 

receive  the  value  of  what  he  parted 
471      with.     This   result,    if  *not  precisely 

what  the  parties  intended  or  contem- 
plated, is  yet  as  near  an  approximation  to 
it  as  can  be  made  in  the  extraordinary  con- 
dition of  things  in  which  the  war  has  left 
us.  It  is,  we  may  well  suppose,  what  the 
parties  would  have  expressly  prescribed  by 
their  contract  had  they  foreseen  what  was 
to  happen.  The  general  rule  for  which  I 
contend  conforms,  as  we  have  seen,  to  the 
act  of  1781  and  the  adjudications  under  it, 
and  thus  is  sustained  by  the  wisdom,  ex- 
perience and  example  of  our  ancestors  under 
the  same  trying  circumstances.  And  it 
also  conforms,  I  think,  to  the  true  construc- 
tion of  the  act  of  March  3,  1866,  passed  in 
imitation  of  the  same  example,  and  under 
the  same  circumstances.  On  the  other 
hand,  by  electing  the  time  of  the  maturity 
of  the  debt  instead  of  the  date  of  the  con- 
tract as  the  period,  the  rankest  injustice 
would  be  done  in  a  large  majority  of  the 
cases,  and  a  result  arrived  at  which  neither 
party  could  have  contemplated.  I  therefore 
think  the  date  of  the  contract  is  the  proper 
period  for  applying  the  scale  of  depreciation 
in  such  cases,  as  a  general  rule.  Of  course 
there  .are  exceptions  to  it,  which  must  be 
left  to  the  determination  of  the  court  or  jury 
under  all  the  circumstances.  Sometimes 
an  earlier,  and  sometimes  a  later,  period 
than  the  date  of  the  contract  may  be  the 
proper  period  for  appl5'ing  the  scale.  Where 
it  appears  that  the  parties,  in  making  their 
contract,  contemplated  a  continued  depreci- 
ation of  the  currency,  and  it  was  understood 
that  the  creditor  was  to  run  that  risk,  then 


it  was  a  contract  of  hazard  on  his  part,  and 
he  must  abide  the  consequences,  e%'en  though 
they  involve  a  total  loss  of  the  money.  I 
do  not  regard  the  contract  in  this  ca^e  as 
a  contract  for  the  sale  of  a  commodity,  and 
therefore  I  do  not  think  that  the  principle 
recognized  in  the  cases  of  Beime  v.  Dtinlap, 
8  Leigh  514,  and  Butcher  v.  Carlile,  12 
Gratt.  520,  apply  to  the  case.  The  lender 
had  no  idea  of  selling,  nor  the  borrower 

472  of  buying  Confederate  notes,  *bnt  the 
transaction  was  purely  one  of  a  lend- 
ing and  borrowing  of  money,  having  refer- 
ence to  Confederate  notes  as  a  standard  of 
value,  and  as  a  medium  and  measure  of  the 
loan,  because,  and  only  because,  it  was  then 
the  only,  or  almost  only,  currency  of  the 
country. 

But  if,  as  a  general  rule,  the  day  when 
the  debt  became  payable  is  the  period  at 
which  the  scale  must  be  applied,  I  am  of 
opinion  that  this  case  is  an  exception  to 
that  rule,  and  that  in  this  case  the  date  of 
the  contract  is  the  proper  i)eriod.  Indeed, 
I  have  great  difficulty  in  saying  that,  in 
my  opinion,  this  is  not  a  specie  contract. 
The  money  loaned  was  derived  chiefly  from 
specie  funds,  and  the  loan  was  at  a  time 
when  there  was  comparatively  slight  depre- 
ciation in  the  value  of  Confederate  notes. 
When,  therefore,  money  thus  derived,  and 
derived  from  the  borrower  himself,  was 
loaned  out  for  six  or  seven  months  at  four 
per  cent,  per  annum  interest,  the  borrower 
giving  his  bond  for  so  much  money,  precisely 
as  if  it  were  a  specie  debt,  and  without  any 
reference  to  Confederate  notes ;  it  may  weU 
be  argued,  that  it  was  intended  by  both  par- 
ties to  be  a  specie  debt.  They  doubtless 
supposed,  as  most  people  in  the  Confederate 
States  then  supposed,  that  the  war  would 
soon  terminate  favorably  to  them,  and  that 
Confederate  notes  would  soon  be  equivalent, 
or  nearly  so,  to  specie.  I  doubt  not  it  was 
contemplated,  however,  that  if,  when  the 
money  became  payable.  Confederate  notes 
were  still  the  currency,  and  of  the  same  or 
nearly  the  same  value  as  at  the  date  of  the 
contract,  they  should  be  received  at  par  in 
payment  of  the  debt,  and  I  doubt  not  they 
would  have  been  so  received  if  tendered. 
Perhaps,  notwithstanding  the  great  depre- 
ciation in  the  meantime,  if  the  lender  had 
been  alive  when  the  debt  became  payable, 
and  the  borrower  had  then  tender^  the 
amount  in  Confederate  notes,  the  lender 
would  have  received  them,  as  some  con- 
tinued to  receive   such    notes   in  pay- 

473  ment  of  *specie  debts  down  almost  to 
the  end  of  the  war.     If  that  had  been 

done,  the  transaction  would  have  been  set- 
tled by  the  voluntary  act  of  the  parties. 
But  as  that  was  not  done,  and  the  transac- 
tion was  left  unsettled  at  the  end  of  the 
war,  we  must  now  settle  it  according  to  the 
rights  of  the  parties,  and  the  mode,  in  my 
opinion,  of  doing  so  has  already  been  in- 
dicated. 

In  regard  to  the  third  branch  of  the  opin- 
ion of  the  District  Court,  to  wit,  **that  the 
case  agreed  is  too  uncertain  to  enable  the 
court  to  pronounce   judgment   upon  it,   be- 
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cause  it  does  not  state  whether  the  said 
bond,  according  to  the  true  intent  of  the 
parties,  was  or  was  not  payable  in  Confed- 
erate treasury  notes,"  I  have  shown  by 
what  I  have  already  said  that  I  do  not  con- 
cur in  it.  I  think  the  case  agreed  is  suffi- 
ciently certain  to  enable  the  court  to 
pronounce  the  judgment  upon  it  which  I 
have  before  indicated.  All  the  facts  which 
actually  occurred  in  the  case,  and  which 
are  material,  are  no  doubt  included  in  the 
case  agreed;  and  accordiikg  to  those  facts, 
the  case  comes  within  the  general  rule 
which  fixes  the  date  of  the  contract  as  the 
period  at  which  the  scale  of  depreciation  is 
to  be  applied. 

It  cannot  be  presumed  that  any  other 
facts  existed  which  would  make  the  case 
an  exception  to  the  general  rule.  If  such 
facts  existed,  they  ought  to  have  been  in- 
cluded in  the  case  agreed,  and  not  being  so 
included,  it  must  be  presumed  that  they 
did  not  exist.  If  it  be  said,  that  the  fact 
that  the  contract  sued  on  was  entered  into 
with  reference  to  Confederate  States  treas- 
ury notes  as  a  standard  of  value,  though  it 
be  necessarily  inferable  from  the  facts 
agreed,  is  nevertheless  a  fact  which  ought 
itself  to  have  been  expressly  included  in 
the  case  agreed,  the  answer  is,  that  the 
parties  waived  their  right  to  have  a  jury, 
and  referred  the  case  to  the  decision  of   the 

court;  and  although  they  agreed  the 
474      facts  of  the  case,  yet  it  was  *incum- 

bent  on  the  court  to  draw  all  neces- 
sary and  proper  inferences  from  those  facts 
which  a  jury  would  have  drawn  if  the  case 
had  been  tried  by  a  jury  on  the  same  agree- 
ment of  facts.  It  is  not  like  the  case  of  a 
special  verdict  or  case  agreed  in  lieu  of  a 
special  verdict,  in  which  the  court,  having 
no  right  to  decide  any  question  of  fact, 
must  award  a  venire  de  novo  in  order  to 
ascertain  a  material  fact,  though  it  be  prop- 
erly, or  perhaps  necessarily,  inferable  from 
the  facts  found  or  agreed,  but  it  is  a  case 
in  which  the  whole  matter  of  law  and  fact 
is  to  be  heard  and  determined  by  the  court. 

My  conclusion,  therefore,  is,  that  so  much 
of  the  judgment  of  the  District  Court  as  is 
in  conflict  with  the  foregoing  opinion  is 
erroneous,  and  ought  to  be  reversed,  and 
the  residue  thereof  affirmed,  and  a  judgment 
entered  in  conformity  with  the  said  opinion. 
But  as  my  brethren  are  of  a  different  opin- 
ion, a  judgment  must  be  entered  in  con- 
formity with  their  views. 

RIVBS,  J.,  concurred  in  the  opinion  of 
Joynes,  J. 

Judgment  of  both  the  district  and  Circuit 
Courts  reversed,  with  costs  to  the  appellee. 


475         ♦Williamson,  Trustee,  v.  Paxton, 

Trustee. 

April  Term,  1868.  Ricbmond. 
RrvTss,  J.,  Absent.* 

I.  Contract  for  Sale  of  Land— Purchaser  In  PoMession 
—Unlawful  Detainer— Parties. t— A  busband,  trustee 

^e  was  related  to  some  of  the  parties  interested. 

tContract  for  Sale  of  Land— Purchaser  in  Possession 

—Contract  Executory— Recovery  of  Possession.— The 


for  his  wife,  contracts  for  the  pnrcbase  of  land 
for  her  :  but  the  contract  is  in  his  own  name.  He 
is  put  Into  possession,  but  he  fails  to  comply  with 
the  terms  of  the  contract  In  a  proceedlnfir  by 
unlawful  detainer  by  the  vendor  to  recover 
possession,  the  wife  is  not  a  necessary  or  proper 
party  In  the  action. 
3.  Same— Same— Contract  Executory— Recovery  of 
Possession.— A  vendor  of  land,  who  has  put  the 
purchaser  in  possession  whilst  the  contract  re- 
mains executory,  has  the  lesral  title,  and  (unless 
the  provisions  of  the  Ck)de  ch.  186,  %  20,  apply  to  the 
case),  may  recover  possession  by  an  action  at  law, 
at  least  after  making*  demand  of  possession,  even 
though  the  vendee  may  be  entitled  in  equity  to  a 
specific  execution  of  the  contract 

3.  Same— Same— Parol  Ai^reement^to  Waive  Forfeiture 
of  Contract— Effect— In  such  a  case,  a  parol  agree- 
ment on  the  part  of  the  vendor,  however  ex- 
plicit, to  waive  the  forfeiture  of  the  contract 
which  the  purchaser  had  incurred,  would  be  of  no 
effect  at  law  ;  and  could  be  enforced  In  equity  only 
where  there  has  been  part  performance. 

4.  Same— Same— Same.— QUiSBB:  What  facts  will 
not  be  considered  as  the  waiver  by  the  vendor  of 
land  of  the  forfeiture  of  the  contract  by  the 
purchaser,  so  as  to  entitle  the  purchaser  to 
retain  possession  of  the  land  according-  to  the 
terms  of  the  contract  ? 

5.  Same— Same— Forfeiture  of  Contract— Case  at  Bar.— 
P,  trustee  for  B,  a  feme  covert,  with  power  to  sell 
and  reinvest  at  his  discretion,  sells  to  W.  on  con- 
ditions which  W  falls  to  comply  with,  and  thus 
forfeits  the  contract  No  unauthorized  dealing-  of 
B  with  W  can  entiUe  W  to  hold  the  land  against 
his  vendor  P  after    forfeltlngr  his   right   to  the 

possession  by  vlolatlnsr  the  contract  of  sale. 

476  •6.  Same-Same— Same— Tenant  from  Year  to 
Year.- The  contract  provides  for  the  pay- 
ment by  W  in  cash  of  a  sum  of  money,  and  that 
if  W  falls  by  a  day  certain  within  the  year  to  do  a 
certain  act  that  he  shall  hold  for  a  year,  and  the 
sum  paid  shall  be  the  rent  for  the  year ;  W  hav- 
ing- failed  to  do  the  act  and  holding-  as  tenant  for 
the  year,  and  then  holding  over  does  not  thereby 
become  tenant  from  year  to  year,  and  so  entitled 
to  the  legal  notice  to  quit  And  though  duringr  the 
second  year  the  purchaser  paid  rent  for  that  year, 
it  would  not  of  itself  constltate  him  tenant  from 
year  to  year,  so  as  to  entitle  him  to  notice  to  quit 

7.  Landlord  and  Tenant— Holdinir  Over  after  Expiration 
of  Term— Presumption.- itls  a  mere  presumption  of 

second  headnote  of  the  principal  case  is  quoted  in 
Dobson  V.  Culpepper,  28  Gratt  856. 

Sale  of  Land— Possession— BJectment—Notlce.— For 
the  proposition  that,  one  who  is  In  possession  upon 
an  agreement  to  purchase  land  cannot  be  ousted  by 
ejectment  or  unlawful  detainer  before  his  lawful 
possession  is  determined  by  demand  of  possession 
or  otherwise,  the  principal  case  is  cited  and  followed 
in  the  following  cases:  Twyman  v.  Hawley,  24  Gratt 
514;  Hays  v.  Altlzer,  24  W.  Va.  507:  McClung  v. 
Echols,  5  W.  Va.  214:  Jones  v.  Temple,  87  Va.  213, 12  S. 
E.  Rep.  404:  Pettlt  v.  Cowherd,  83  Va.  25,  1  S.  E.  Rep. 
302. 

Suits  in  Equity  and  Action  at  Law— How  Objection 
Should  Be  Made.— The  law  as  laid  down  in  the  last 
headnote  of  the  principal  case  Is  quoted  with 
approval  in  Priddy  v.  Hartsook,  81  Va.  e». 

See  generally,  monographic  note  on  "Unlawful 
Detainer"  appended  to  Dobson  v.  Culpepper,  28 
Gratt  352:  also,  monosraphic  note  on  "Ejectment" 
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law.  In  the  absence  of  evidence  to  the  contrary, 
that  a  tenant  who  holds  over  after  the  expiration 
of  his  term,  by  permission  of  the  lessor,  is  a  ten- 
ant from  year  to  year.  And  this  presumption  may 
be  repelled  by  evidence  which  may  show  that  the 
holding  over,  though  by  the  permission  of  the  les- 
sor. Is  not  as  tenant  from  year  to  year,  but  In  some 
other  character,  or  for  some  other  purpose. 

8.  Contract  for  Sale  of  Land— Purchaser  In  Possession- 
Ejectment.— One  who  Is  put  In  possession  upon  an 
agreement  to  purchase  land  cannot  be  ousted  by 
ejectment  or  unlawful  detainer  before  his  lawful 
possession  is  determined  by  demand  of  possession 
or  otherwise. 

9.  Suit  In  Equity  and  Action  at  Law— How  Ob|ections 
Should  Bo  riade.— Where  a  suit  in  equity  and  an 
action  at  law,  for  the  same  cause  of  action,  are 
pendlnff  at  the  same  time.  It  is  not  ground  of 
defence  at  law.  either  under  the  sreneral  issue  or 
a  plea  in  abatement;  but  the  pro]](^r  mode  of  mak- 
luflT  the  objection  is  by  a  rule  In  the  chancery  suit 
to  put  the  plaintiff  to  his  election  between  the  two 
suits. 

This  is  a  supersedeas  to  a  judgment  in 
an  action  of  unlawful  detainer,  brought  by 
James  G.  Paxton,  trustee  for  Rachael  B.  M. 
Buckner,  against  Samuel  D.  Williamson, 
trustee  for  Marian  R.  Williamson,  to  recover 
possession  of  a  tract  of  land  called  Oakland, 
lying  in  Campbell  county,  near  Lynchburg. 
Issue  was  joined  on  the  plea  of  not  guilty, 
on  which  a  verdict  and  judgment  were 
rendered  for  the  plaintiff  in  the  court  below ; 
to  which  judgment  the  defendant  in  that 
court  obtained  the  supersedeas  aforesaid. 
The  only  errors  assigned  are  founded 
477  on  two  *bills  of  exception  taken  by 
the  defendant  to  opinions  of  the  court 
given  upon  the  trial,  the  first  of  them  being 
to  the  opinion  of  the  court  excluding  a 
certain  paper  offered  in  evidence  by  the  de- 
fendant; and  the  second  being  to  the 
opinion  of  the  court  refusing  to  give  cer- 
tain instructions  asked  for  by  the  defendant, 
and  giving  certain  other  instructions  of  its 
own  instead  of  those  asked  for  by  either  of 
the  parties.  In  the  second  bill  of  exceptions 
was  set  out  all  the  testimony  introduced  by 
the  parties. 

By  articles  of  agreement  entered  into  be- 
tween them  in  April,  1860,  Pax  ton  trustee 
agreed  to  sell  to  Williamson  trustee  the 
said  tract  of  land,  but  the  agreement  was 
not  to  be  binding  on  Paxton  trustee  until 
Williamson  should  obtain  from  some  court 
authorized  to  make  it,  a  decree  authorizing 
him  to  contract  legally  for  and  to  purchase 
the  said  property,  and  to  guaranty  the 
payments  for  the  same  by  appropriating 
thereto  such  portion  of  the  fund  in  his 
hands,  as  trustee  as  aforesaid,  as  might  be 
necessary  therefor.  Williamson,  on  his 
part,  agreed  to  pay  to  Paxton  for  the  prop- 
erty $7,555.83,  by  instalments,  of  which  the 
iirst,  amounting  to  $260,  was  payable  in 
cash,  and  the  others  were  payable  annually 
on  the  1st  day  of  May  in  the  years  from 
1861  to  1867  inclusive,  respectively.  And 
Williamson  further  agreed  to  obtain,  at  the 
next  term  of  the  Circuit  Court  of  Campbell 
county,  or  at  the  next  term  of  the  said  court 


for  the  city  of  Lynchburg,  a  decree  author- 
izing him  so  to  change  and  invest  the  fund 
in  his  hands  as  trustee  as  aforesaid,  as  to 
guarantee  and  carry  into  full  effect  the 
agreement  on  his  part.  The  said  William- 
son reserved  to  himself  the  privilege  of 
paying  the  entire  amount  of  the  purchase 
money  at  any  time,  making  the  legal  dis- 
count on  any  of  it  which  may  not  then  have 
become  payable,  for  the  time  the  same 
might  have  to  run  respectively.  Paxton 
agreed  to  put  Williamson  in  immediate  pos- 
session of  the  said  property.     And  it 

478  was  further  *agreed  between  the  par- 
ties,   that   should   Williamson   fail  to 

obtain  a  decree  at  the  time  aforesaid,  which 
will  empower  him  to   comply  with  tlie  said 
agreement,    to    wit:  to   purchase   the   said 
property  legally  as  trustee   aforesaid,  so  as 
entirely  to  protect  the  said  Paxton,  and   to 
ensure  the  payments  aforesaid,  then,  and  in 
that   event,    the     said   Williamson     should 
occupy  and  use  the  said  property  as  tenant 
of  the  said  Paxton  trustee  as  aforesaid,  for 
the  period  of  one  year  from  the  first  day  of 
May,  1860,  at  the   rent   and   for  the  sum  of 
$260,  and  the  said   cash    payment   for    said 
amount   should    be   kept  and  considered  as 
payment  therefor;  and  the  said  Williamson, 
in  such  event,  agreed   to  keep  the  property 
in  good  repair,  and  to  use  for   fencing  and 
fire    wood  only  such  timber  as  had  already 
been  cut  or  belted,   and  not  to  cut  down  or 
injure    any    of    the    growing    timber    then 
standing   on  said  land.      Should    the    said 
Williamson  obtain  such  decree  as  aforesaid, 
and   comply    fully    with    the    terms   of  the 
agreement   on   his  part,    the   said   Paxtoo 
trustee  covenanted   on   his  part  to  make  to 
the  said  Williamson  as  trustee  as  aforesaid, 
or   in    whatever   character   the    said   court 
might  require,  a  good  and   valid  title,  with 
general   warranty,    for  the  said    property; 
but  the  said  Paxton   was  not  to  be  required 
to   execute  a    deed   therefor,    but,    on   the 
contrary,    was  to   retain   the  title  thereto, 
until    the   whole    amount    of  the  purchase 
money  should  be  paid.     There  was  a  further 
stipulation  in  the  agreement   in   regard   to 
an  old  negro  man  and  woman  residing  on 
the  land,  which  is  not  material  to  be  stated. 
It  seems  that  immediately   after  the  date 
of  this  agreement,  Williamson    was  accord- 
ingly put  in  possession  of  the  land;  and  he 
has  remained  in  possession  ever   since;  or, 
at  all  events,  was  in  possession  at  the  time 
the  summons  in  this  case  was  sued  out;  but 
no   such   decree   as  that  mentioned  in  the 
said  agreement  was  ever  obtained  or  ren- 
dered in  either  of  the  courts  mentioned 

479  therein.  The  cash  payment  *of  $260 
was  made.  The  first  annual  instal- 
ment of  the  purchase  money  became  due  on 
the  1st  of  May,  1861,  and  amounted  to 
$S69.20.  About  the  1st  of  January,  1862, 
A.  M.  Trible,  Bsq.,  who  had  written  the 
contract  at  the  request  of  Messrs.  William- 
son and  Paxton,  was  requested  by  Mrs. 
Buckner  to  see  Mr.  Williamson,  who  had 
proposed  to  her,  she  said,  to  make  the  pay- 
ment then  due  under  the  contract  in  beads. 
^^I  called  on   him  accordingly,"   says  Mr. 
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Trible  in  his  deposition,  which  is  a  part  of 
the  testimony  in  the  case,  **when  he  ten- 
dered me  bonds,  which  I  understood  to  be 
hire  bonds  for  negroes  belonging^  to  Mrs. 
Williamson  and  her  children,  which  they 
acquired  under  the  will  of  Mrs.  Tabb.  I 
suggested'  to  him  then  the  diflRculty  that  he 
had  no  authority  thus  to  appropriate  the 
money  to  be  derived  from  these  bonds ;  that 
he  had  not  obtained  the  decree  of  the  court 
as  the  contract  required,  and  that  without  it 
I  did  not  see  how  I  could  advise  her  to  take 
the  bonds  at  all.  He  then  remarked  that  he 
and  his  wife  were  satisfied  as  to  their  right 
thus  to  appropriate  the  hires,  and  that  they 
thought  it  unnecessary  to  ask  the  court  to 
authorize  them  to  do  what  they  had  a  right 
to  do  without  a  decree.  I  then  told  him 
that  we  would  see  Mrs.  B.  together,  which 
we  did,  I  think,  on  the  same  evening;  and 
after  some  conversation,  I  suggested  that 
Mrs.  Buckner  receive  bonds  for  an  amount 
sufficient  to  pay  what  would  be  a  reasonable 
rent  for  the  property  for  the  year;  that  I 
would  look  into  the  matter,  and  if  satisfied 
that  Williamson  had  the  right  to  appropri- 
ate the  profits  of  the  trust  fund  belonging 
to  Mrs.  Williamson  and  her  children  in  this 
way,  I  would  advise  her  to  take  the  bonds 
for  the  amount  then  due  by  the  terms  of 
the  contract;  to  which  she  consented,  took 
bonds  enough  to  pay  what  would  be  consid- 
ered reasonable  redt,  and  executed,  I  think, 
a  receipt  therefor. "  The  receipt  was  drawn 
by  Mr.  Trible,    signed   by   Mrs.  B.,  and  is 

in  these  words: 
480  ***Received  January,  1862,  of  S.  D. 

Williamson,  five  bonds,  four  executed 
by  Sam'l  B.  Christian  and  Wm.  A.  Strother, 
amounting  in  the  aggregate  to  $200,  and 
one  executed  by  L/.  L.  Armistead  and  J.  W. 
Gordon,  for  $75,  which,  when  collected,  are 
to  be  applied  to  the  payment  of  rent  due  by 
said  Williamson  for  Oakland,  for  the  year 
ending  1st  May,  1862,  should  the  agreement 
for  the  sale  of  the  said  property  (called 
Oakland),  entered  into  between  said  Wil- 
liamson trustee  and  J.  G.  Paxton  trustee 
from  any  cause  not  be  carried  out ;  if  said 
agreement  is  executed  and  carried  out,  then 
to  be  held  by  me  as  so  much  money  received 
in  payment  of  said  property. 

**R.  E.  Buckner." 
''Upon  examination  subsequently,  I  be- 
came satisfied,"  says  Mr.  Trible,  ^'that  a 
decree  of  the  court,  as  contemplated  by  the 
terms  of  the  contract,  was  necessary,  and 
so  informed  Mr.  W.,  and  urged  him  to  get 
the  decree  if  possible ;  stated  to  him  Mrs. 
B.'s  great  anxiety  to  have  the  matter  set- 
tled, and  my  solicitude  on  the  subject,  as 
her  importunities  gave  me  much  concern. 
Nothing  further  was  done,  however,  and  in 
the  latter  part  of  the  summer  of  1862,  by 
direction  of  the  plaintiff  Paxton,  the  suit  in 
chancery  was  brought  to  the  then  next  Octo- 
ber Circuit  Court  of  Campbell  county." 
That  suit  was  brought  on  the  30th  of  August, 
1862,  when  the  summons  was  issued,  which 
was  returned  executed  on  the  1st  day  of 
September,  1862,  upon  the  defendants  Wil- 
liamson and  wife.     A  copy  of  that  bill,  and 


of  the  summons  and  return,  is  a  part  of  the 
defendant's  testimony  in  this  case.  The 
bill,  after  stating  the  title  of  Paxton  to  the 
land  as  trustee  of  Mrs.  B. ,  and  setting  out 
the  contract  made  by  him  with  S.  D.  Wil- 
liamson, **who  represented  himself  to  be 
the  trustee  of  his  wife,  Marian  William- 
son," contains  the  following  charges  and 
prayer : 

**  Your  orator  further  represents  and 

481  charges,    that  the  *said    S.    D.    Wil- 
liamson has  utterly   failed   to  comply 

with  any  part  of  said  contract,  except  the 
payment  of  the  $260,  although  your  orator 
complied  with  his  part  of  the  contract  by 
putting  him  in  possession  of  the  premises, 
but  still  holds  possession  of  the  same,  re- 
fusing to  comply  with  the  terms  of  said 
contract,  or  restore  the  possession  of  the 
same  to  your  orator. 

**Your  orator  further  represents  that  the 
said  Williamson  is  himself  insolvent,  and 
cannot  make  or  secure  said  payments,  and 
he  is  doubtful  whether  a  court  of  equity 
would  authorize  the  appropriation  of  the 
property  which  he  holds  in  trust,  or  its 
hires  and  profits,  to  the  purchase  of  said 
tract  of  land. 

**In  this  state  of  things,  your  orator 
prays,  that  the  said  S.  D.  Williamson  and 
the  said  M.  D.  Williamson  his  wife,  be 
made  defendants  to  this  bill,  and  answer 
all  and  singular  its  allegations,  and  that 
the  court  decree  that  the  said  S.  D.  Wil- 
liamson and  M.  his  wife  specifically  comply 
with  the  terms  of  said  contract,  or  that  it 
be  declared  void  and  annulled,  or  that  the 
said  tract  of  land  be  sold  to  meet  the  pay- 
ments already  due,  and  provide  for  those  to 
become  due,  and  that  your  honour  afford 
to  your  orator  all  such  aid  and  relief  in  the 
premises  as  may  be  just  and  equitable,  &c. " 

It  does  not  appear  that  any  answer  was 
ever  put  in  to  this  bill,  though  the  sum- 
mons to  answer  it,  as  before  stated,  was 
executed  on  the  2d  of  September,  1862 ;  nor 
that  anything  else  was  done  in  the  suit 
(except  it  seems,  that  the  aforesaid  deposi- 
tion of  Mr.  Trible  was  taken  by  the  plain- 
tiff on  the  11th  of  November,  1863,  probably 
to  be  read  as  evidence  in  the  suit),  until 
the  12th  of  November,  1864,  the  day  on 
which  this  action  was  tried,  when  the  said 
bill  was  dismissed  before  the  said  action 
was  tried,  and  probably  before  the  plea  of 
not  guilty,  on  which  the  trial  took  place, 
was  put  in. 

482  *Just  before  the   session  of  the  Cir- 
cuit  Court   of   Campbell,  in  October, 

1862,  Mr.  Trible  further  says:  **I  gave  to 
Williamson  and  wife  notice  to  take  deposi- 
tions to  be  read  in  evidence  in  that  suit, 
(meaning  the  said  chancery  suit,)  and  on 
the  day  before  they  were  to  be  taken,  he 
(Williamson)  came  to  my  office  and  ex- 
pressed his  readiness  to  make  the  payment 
then  due  for  the  property.  I  told  him  I  was 
not  authorized  to  receive  the  money  without 
consulting  Mrs.  Buckner,  and  expressed  my 
doubt  of  her  willingness,  at  that  late  day, 
to  receive  it,  but  that  I  would  consult  with 
Mr.  Alexander,  her  friend  and   connection. 
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and  see  what  could  be  done.  I  did  so,  and 
told  Williamson,  I  think  on  the  next  morn- 
ing, that  Mr.  Alexander  thought  it  im- 
proper that  she  should  consent  to  receive 
the  money.  Williamson  remarked,  that  he 
was  very  sorry  that  a  suit  had  been  insti- 
tuted; that  he  wished  to  have  no  contest 
with  a  lady  in  court;  that  he  would  prefer 
to  give  up  the  property  rather  than  have 
a  suit  about  it ;  that  he  believed  Mrs.  Buck- 
ner  was  willing  to  take  the  money,  and  that 
it  was  some  friend  of  hers  who  opposed  it ; 
but  if  he  could  be  satisfied  that  she  pre- 
ferred to  take  back  the  property,  he  would 
give  it  up  to  her  on  the  1st  of  January  then 
ensuing.  He  requested  me  to  write  to  her 
at  once  to  get  her  decision,  and  let  the 
matter  be  ended.  I  requested  him  to  put 
the  agreement  to  that  effect  in  writing,  and 
that  I  would  then  write  to  her.  He  did  so. ' ' 
The  agreement  is  in  these  words: 

*'A  suit  having  been  instituted  by  J.  G. 
Paxton  trustee,  for  the  recovery  of  Oakland, 
the  estate  bought  by  me  of  said  Paxton,  I 
have  to  state,  that  I  am  prepared  to  pay 
the  whole  amount  of  what  may  be  now  due, 
principal  and  interest,  and  comply  with 
the  contract  entered  into  with  said  P.  in 
every  particular.  If  this  be  not  satisfactory 
to  the  parties,  that  is,  to  Mrs.  R.  E.  M. 
Buckner,  for  whose  benefit  the  sale  was 
made,  rather  than  a  suit  should  be 
483  *prosecuted  for  the  recovery  of  the 
possession,  I  agree  to  surrender  the 
possession  of  the  said  estate  known  as 
Oakland  at  the  end  of  the  present  year. 

**  October  17,  1862. 

S.  D.  Williamson,  trustee." 

**I  wrote  to  Mrs.  Buckner,"  the  witness 
proceeds  further  to  say,  **and  very  soon 
afterwards  she  came  to  Lynchburg.  I 
called  on  her.  Found  Mr.  Williamson 
present.  She  announced  to  him  her  deter- 
mination to  take  back  the  property,  in  ac- 
cordance with  the  proposition  contained  in 
said  last  named  agreement.  Williamson 
then  remarked,  that  by  the  terms  of  the 
original  contract,  he  had  the  right  at  any 
time  to  pay  the  whole  amount  of  the  pur- 
chase money  for  the  land ;  that  he  had  de- 
termined to  do  so,  and  declined  to  give  up 
the  property." 

About  the  same  time,  to  wit,  on  or  about 
the  4th  of  November,  1862,  another  bill  was 
'filed  by  the  same  plaintiff  against  the  same 
defendants  in  the  same  court,  called  the 
case  to  restrain  waste,  A  copy  of  that  bill 
is  also  a  part  of  the  defendants'  testimony 
in  this  action.  The  bill  refers  to  the  con- 
tract for  the  sale  of  the  land ;  states  that 
the  said  W.  having  failed  to  comply  with 
the  said  contract,  or  inaugurate  any  pro- 
ceedings to  entitle  him  to  do  so,  the  plain- 
tiff instituted  suit  against  him  in  the  said 
court  in  August  preceding,  ^*to  declare 
said  contract  void,  and  compel  the  restora- 
tion of  the  possession  of  said  tract  of  land ; 
when,  to  avoid  the  further  prosecution  of 
the  said  suit,"  the  said  Williamson  entered 
into  the  said  agreement  of  October  17,  1862, 
to  surrender  possession  of  the  said  land  on 
the    1st   day    of    January    next    ensuing; 


charges  that  Mrs.  Buckner  is  unwilling  to 
reinstate  said  contract  in  any  form  or  shape, 
but  claims  the  surrender  of  the  land  on  the 
1st  of  January,  as  stipulated  in  said  con- 
tract;" that  the  said  defendant  Williamson 
was  committing  waste  on  the  land  in  viola- 
tion of  said  contract,  and,  if  not  restrained, 
would  so  reduce  the   quantity  of  tim- 

484  ber  on    the   land    as  *gTeatly    to  dis- 
parage   the   value   of  the  land  before 

the  plaintiff  could  obtain  possession  of  the 
same ;  and  that  the  said  Williamson  was 
utterly  insolvent,  and  any  recovery  in  an 
action  at  law  for  the  breach  of  said  contract 
would  be  unavailable ;  and  prays  that  the 
defendants  be  enjoined  from  committing 
waste,  and  for  general  relief.  An  injunc- 
tion was  accordingly  awarded,  but  it  does 
not  appear  that  anything  further  was  ever 
done  in  the  case. 

In  the  latter  part  of  November,   1862,  the 
land    in   question    was  advertised  in  one  or 
more   of   the   newspapers  to  be  sold  on  the 
15th    of   December   following,  * 'by  order  of 
the    trustee,"    J.    G.    Paxton,    but  the  sale 
was    not   made,    for  reasons  stated  by  the 
witness    Trible   as   follows:    *'I    remember 
that    Mr.    Mosby,"    counsel   for   Mrs.  Wil- 
liamson,   '*  called  on  me   and  told  me  that 
the    sale   of   the  land  would  be  objected  to, 
and  that  if  persisted  in,  there   would  be  an 
application    for   an   injunction    to  prohibit 
it ;  that   I    requested  to  see  Mr.  Alexander 
on  the  subject,  and  that  I  subsequently  in- 
formed Mr.  Mosby  that  the  sale    would   not 
be    attempted."       **I    think   the    interview 
with    Mr.  Mosby  was   early    in    December, 
1862."     In  answer  to  a  question.    By  whom 
was  the  advertisement  made?  he  answered: 
**I  think  it  was  by  Mr.  Alexander,  who  was 
her  (Mrs.  B.'s)  connection  and  friend." 

In  this  connection,  the  witness  further 
states:  *'I  called  at  Mr.  Mosby's  office,  I 
think  shortly  after  the  interview  with  him 
just  spoken  of,  on  some  matter  of  business, 
when  Mr.  Mosby  announced  the  readiness 
of  the  parties  to  pay  the  whole  purchase 
money  for  the  land,  and  he  pointed  me  to 
a  check  then  on  his  table,  which  he  said 
was  upon  one  of  the  city  banks  (I  don't  re- 
member which)  for  the  amount.  I  replied. 
I  had  no  authority  to  receive  it ;  Mr.  Mosby 
said  he  would  have  to  send  it  (the  money) 
to  Rockbridge,  where  Mrs.  Buckner  resideil« 
unless  there  was  some  one  authorized 
here    to    whom    the    tender   could    be 

485  *made.  I  replied,  I  think  in  sab- 
stance,  that  I  had  no  doubt  the  neces- 
sity of  sending  it  to  Rockbridge  might  be 
avoided,  and  as  I  said  in  my  examination 
in  chief,  it  was  my  purpose  to  write  to  her 
and  see  if  some  satisfactory  arrangement 
could  not  be  made  to  avoid  the  necessity  of 
taking  the  money  to  Rockbridge  and  mak- 
ing the  tender  there;  but  I  was  suddenly 
called  away,  and  the  matter  escaped  my 
attention.  I  think  I  said  at  the  time  that 
I  was  quite  sure  Mrs.  Buckner  would  not 
receive  it ;  but  not  that  it  might  be  regarded 
as  having  been  sent  and  refused.  I  had  no 
authority  to  say  so.  I  have  no  doubt  Mr. 
Mosby  relied  upon  what  I    then  said,    and 
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would  have  sent  the  amount  which  the 
check  would  have  commanded  but  for  what 
then  passed  between  us."  The  witness  had 
said,  in  his  examination  in  chief:  *^I  have 
no  doubt  the  check,  which  I  believe  was  on 
one  of  the  Lynchburg'  banks,  would  have 
drawn  the  amount  it  bore  upon  its  face  in 
Confederate  money." 

It  seems  that  the  check  here  referred  to 
had  been  obtained  from  a  Mr.  Oyler,  with 
whom  a  written  contract  was  made  by  Wil- 
liamson and  wife  on  the  12th  of  December, 
1862,  for  the  sale  to  him  of  six  of  the  trust 
slaves  of  Mrs.  Williamson  for  $<5,800,  sub- 
ject to  the  confirmation  of  the  court.  And 
accordingly,  there  is  in  the  record,  as  part 
of  the  defendants'  testimony,  a  copy  of  the 
proceedings  in  a  suit  in  chancery  brought 
in  the  Circuit  Court  of  Lynchburg  on  the 
8th  of  June,  1863,  by  Mrs.  Williamson  by 
her  next  friend,  against  her  husband,  S.  D. 
Williamson  trustee,  and  her  children  and 
said  Oyler,  the  object  of  which  was  to  have 
the  said  sale  to  Oyler  coniirmed,  and  the 
purchase  money  invested  in  the  land  afore- 
said. Among*  the  reasons  assigned  therefor 
in  the  bill  are  the  following :  "*  In  the  pres- 
ent distracted  condition  of  the  country, 
negro    property   is,    perhaps,    of  all  other, 

the  most  insecure,  the  means  of  escape 
486      abundant,  the  temptations  •strong'  to 

abandon  masters,  and  the  enemy  in 
our  land,  wicked,  malicious,  and  bent  by 
all  means,  good  or  bad  (if  possible)  on 
destroying  this  species  of  property.  It  is 
specially  the  interest  of  persons  like  your 
oratrix,  owning  none  other  but  negro  prop- 
erty, under  these  circumstances,  (apart 
from  all  other  considerations,)  to  sell  at 
least  a  portion  of  their  negroes  and  invest 
in  something  more  stable  and  permanent. 
This  is  what  your  oratrix  proposes  to  do. 
After  parting  with  the  six  negroes  sold  to 
Ojler,  she  has  enough  remaining  to  answer 
her  wants  and  those  of  her  children,  and 
the  land  besides,  if  your  honor  approve 
and  give  effect  to  the  sale.  Again,  she 
states,  that  the  land  (which  was  bought  at 
a  full  price  at  the  time  of  the  sale,  $6,000) 
has  greatly  enhanced  in  value,  and  as  she 
believes,  is  now  worth  double,  perhaps  three 
times  that  sum;  and  so,  in  every  view,  it 
is  hig'hly  advantageous  to  her  and  her  chil- 
dren that  the  sale  be  ordered  or  approved 
by  the  court,  and  the  proceeds  invested  in 
the  land."  The  defendants  filed  their  an- 
swers to  this  bill,  depositions  were  taken 
and  filed  to  sustain  its  allegations;  but 
nothing'  further  appears  to  have  been  done 
in  the  suit. 

In  the  course  of  the  cross-examination  of 
the  witness  Trible,  being  asked,  **How 
much  purchase  money  was  due  when  you 
called  on  8.  D.  Williamson,  at  Mrs.  Buck- 
ner's  instance,  about  the  1st  January,  1862, 
and  if  he  had  paid  you  that  amount,  were 
you  not  directed  by  her  to  receive  it,  and 
would  you  not  have  received  it?"  he  an- 
swered: **I  do  not  know.  I  presume  the 
first  instalment  was  then  due,  and  if  Mr. 
Williamson  had  expressed  his  readiness  to 
pay,  I  should  have  ascertained   the  precise 


amount,  and  have  no  doubt  I  should  have 
received  it,  although  I  was .  not  directed  by 
Mrs.  Buckner  to  do  so.  Mrs.  Buckner 
desired  me  to  ascertain  if  Mr.  Williamson 
was  ready  to  pay,  and  expressed  much 
anxiety  to  have  the  matter  settled."  In 
answer  to  other  questions,  the  witness 

487  further  *said:  **I   had   frequent   con- 
versations with  Williamson  about  that 

time,  (the  latter  part  of  the  winter  of 
1861-2,  or  first  of  the  spring  of  1862, )  as 
Mrs.  Buckner  was  very  urgent  on  the  sub- 
ject. In  several  of  these  conversations  he 
expressed  his  purpose,  if  he  could,  to  raise 
the  money  in  some  other  way  than  from 
the  trust  fund,  and  I  often  suggested  to 
him  that  if  it  could  be  done  in  that  way, 
some  satisfactory  arrangement  might  be 
made.  I  saw  no  probability  of  getting  the 
decree  required  by  the  deed.  Mr.  William- 
son was  anxious  to  retain  the  land,  Mrs. 
Buckner  to  have  her  money,  and  I  was 
desirous,  if  possible,  to  satisfy  them  both, 
and  I  suggested  to  him  (it  was  my  own 
suggestion  merely)  that,  by  making'  some 
other  arrangements,  the  necessity  of  ob- 
taining a  decree  might  be  obviated."  **I 
told  him  repeatedly  that  the  contract  on  his 
part  had  been  forfeited,  because  he  had 
failed  to  obtain  a  decree  at  the  time  specified 
in  the  contract,  but  at  the  same  time  urged 
him  still  to  obtain  the  decree,  and  that  I  had 
no  doubt  Mrs.  Buckner  would  be  satisfied. 
Nothing  having  been  done,  however,  I  said 
to  him,  some  time  before  the  June  term  of 
the  Circuit  Court  at  Lynchburg  for  1862, 
that  Mrs.  Buckner .  would  not  wait  any 
longer  than  that  court  for  the  decree  to  be 
obtained,  and  Williamson  promised  to  see 
his  attorney,  Mr.  Mosby,  and  have  the  de- 
cree at  that  court,  if  possible."  **I  claimed 
the  payments  due  by  the  terms  of  the  con- 
tract, and  urged  him  to  make  them  as  di- 
rected by  the  contract.  My  object  was,  to 
get  him  to  get  the  authority,  and  to  pay 
the  instalments  of  money  required  by  the 
contract,  and  not  rent."  On  further  ex- 
amination by  the  plaintiff,  witness  stated, 
that  he  had  never  had  any  authority  from 
the  plaintiff  to  modify  or  renew  the  contract 
between  him  and  the  defendant  aforesaid, 
or  to  receive  any  part  of  the  purchase 
money  mentioned  therein.  And  on  further 
cross-examination,  he  stated,  that  **all  the 
interviews  mentioned  by  him  as  hav- 

488  ing    *been    had    with    the    defendant 
were  had  by  him  as  the  agent  of  Mrs. 

Buckner,  and  sometimes  without  any  pre- 
vious conversation  with  her  in  regard  to 
the  subject  matter  thereof.  Witness  fre- 
quently made  suggestions  of  his  own. 
Most  of  the  conversations  were  by  authority 
from  her.  Mrs.  Buckner  was  a  widow  with 
children  at  the  time  of  the  transactions 
spoken  of  by  witness.  Mr.  Williamson, 
the  defendant,  his  wife  and  children,  have 
been  living  upon  the  premises  in  contro- 
versy ever  since  the  contract  was  made." 
The  deed  from  E.  Paxton  and  wife  to  J. 
G.  Paxton  trustee,  under  which  the  latter 
derived  title  to  the  land,  was  a  part  of  the 
testimony    introduced     by    the    defendant. 
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The  trusts  declared  in  the  deed  are,  that 
^*the  said  trustee  and  his  heirs  shall  permit 
the  said  R.  K.  M.  Buckner  to  possess  and 
enjoy  said  interest  in  said  real  estate,  (em- 
bracing' the  land  in  question, )  and  to  receive 
any  rents  or  profits  which  may  accrue  from 
the  same  for  her  livelihood  and  support 
during  her  lifetime,  free  and  clear  from  all 
debts  and  contracts  of  every  kind  and 
description  whatever  of  her  said  husband," 
&c.,  '^and  after  the  death  of  the  said  R.  E. 
M.  Buckner,  said  interest  in  said  real 
estate  shall  vest  in  and  be  the  absolute 
property  of  such  child  or  children  which 
the  said  R.  E.  M.  Buckner  now  hath,  or 
may  hereafter  have,  by  her  said  husband." 
And  a  power  of  sale  and  re-investment  of 
the  proceeds,  at  the  discretion  of  the  trustee, 
is  then  given  to  him  by  the  deed. 

The  defendant's  testimony  also  embraced 
sundry  tax  receipts,  from  which  it  appears 
that  he  paid  the  taxes  on  the  said  land 
from  1860  to  1863  inclusive.  This  is  all  the 
evidence  in  the  case  which  is  material,  at 
least  all  which  need  be  noticed.  The  in- 
structions are  stated  in  the  opinion  of 
Moncure.  P. 

489         *William   Green,   for  the  appellant. 
Robert  Johnston    and  Garland,    for 
the  appellee. 

MONCURE,  P.,  stated  the  case,  and  then 
proceeded : 

I  have  been  thus  full  in  my  statemetft  of 
the  testimony  in  the  case  in  order  that  the 
questions  arising  in  it  may  be  the  better 
understood,  and  I  will*  now  proceed  to  con- 
sider those  questions,  which  are  presented, 
as  I  have  already  said,  by  two  bills  of  ex- 
ceptions taken  by  the  defendant  to  opinions 
given  by  the  court  during  the  progress  of 
the  trial.  I  will  first  notice  the  second  bill 
of  exceptions,  which  was  taken  to  the  opin- 
ion and  action  of  the  court  in  giving  cer- 
tain instructions  of  its  own, instead  of  others 
asked  for  by  the  parties  respectively.  It 
will  be  unnecessary  to  take  any  notice  of 
the  instructions  asked  for  by  the  plaintiff, 
as  he  took  no  exception,  and  the  case  was 
decided  in  his  favor;  but  I  will  notice  in 
detail  the  instructions  asked  for  by  the  de- 
fendant, and  those  which  were  given  by  the 
court. 

The  instructions  asked  for  by  the  defend- 
ant are  four  in  number.  The  first  asserts, 
that  it  was  necessary  to  join  Mrs.  William- 
son in  the  suit  as  a  co-defendant  with  her 
husband.  But  it  was  certainly  not  neces- 
sary. The  contract  was  made  by  the  hus- 
band in  his  own  name,  though  for  the 
benefit  of  his  wife.  She,  being  a  married 
woman,  could  not  herself  make  a  contract 
binding  upon  her  at  law,  nor  could  she 
make  such  a  contract  through  the  agency 
of  her  husband  or  anybody  else.  He  was 
put  in  possession  of  the  land,  and  has  ever 
since  continued  to  hold  it,  and  was  the 
proper,  and  only  proper,  person  to  be  made 
a  defendant  in  the  action. 

The  second  instruction  asked  for  by  the 
defendant   is   in    these   words:  **That  not- 


withstanding the  stipulation  in  the  contract 
with  regard  to  said  Williamson's  obtaining, 
at  the  then  next  term  of  the  Circuit 
490  Court  of  Campbell  or  city  of  *Lrynch- 
burg,  a  decree 'authorizing  him  to 
appropriate  the  trust  property  of  his  wife, 
derived  from  Mrs.  Tabb,  to  the  payment  of 
said  purchase  money  for  said  land,  it  was 
competent  for  the  vendor  to  waive  a  literal 
compliance  with  said  stipulation ;  and  such 
waiver,  if  made,  left  the  contract  to  stand 
as  though  the  stipulation  had  not  been  in- 
serted ;  and  further,  that  the  acceptance  of 
the  sum  of  $275  on  the  9th  January,  1862,  as 
shown  by  exhibit  C  D;  the  demand  from 
time  to  time  thereafter  made  of  the  said 
Williamson  for  the  instalments  of  purchase 
money  due  up  to  the  bringing  of  the  plain- 
tiff's first  chancery  suit  in  August,  1862,  as 
all  detailed  by  the  witness  A.  M.  Triblc, 
Esq.,  if  the  jury  believe  his  statements  in 
relation  thereto  to  be  true ;  the  bringing  of 
the  said  suit  by  the  plaintiff  in  August, 
1862,  claiming  a  specific  performance  of  the 
contract,  &c. ;  and  his  second  suit  for  re- 
straining waste  in  November,  1862;  and  the 
prosecution  of  both  suits  down  to  the  pres- 
ent time ;  constituted  a  waiver  of  said  stip- 
ulation, and  was  a  continued  assent  and 
claim  made  by  the  plaintiff  as  vendor  to 
hold  the  contract  binding  on  the  defendant 
as  vendee  and  as  a  sale  of  the  land ;  that 
under  these  circumstances,  and  while  seek- 
ing to  enforce  the  contract  as  a  sale,  the 
defendant,  as  trustee  for  his  wife,  was  by 
its  terms  entitled  to  possession  of  the  land, 
and  the  plaintiff  has  no  right  to  disturb 
that  possession  by  this  proceeding.'* 

This  instruction  asserts,  in  point  of  fact, 
that  at  the  time  of  the  institution  of  the 
action,  the  defendant  was  in  possession  of 
the  land  in  controversy  by  consent  of  the 
plaintiff  under  an  executory  contract  of  sale 
between  them,  which  was  then  in  full  force 
and  operation;  and  affirms,  in  point  of 
law,  that  under  these  circumstances,  the 
defendant,  as  trustee  for  his  wife,  was  en- 
titled to  possession  of  the  land,  and  the 
plaintiff  has  no  right  to  disturb  that  pos- 
session by  this  proceeding. 
491  *If  the  assertion   of  fact  thus  made 

had  been  true,  the  legal  proposition 
thus  affirmed  as  the  consequence  thereof 
would  have  been  erroneous.  A  vendor  of 
land,  while  the  contract  of  sale  remains 
executory,  and  before  a  deed  is  made  to  the 
purchaser,  continues  to  be  invested  with 
the  legal  title,  and  (unless  the  provision  in 
the  Code  ch.  135,  {  20,  applies  to  the  case, 
as  it  does  not  to  this),  may  recover  posses- 
sion by  an  action  at  law,  at  least  after 
making  a  demand  of  the  possession,  even 
though  the  vendee  may  be  entitled  in  equity 
to  a  specific  execution  of  the  contract,  and 
to  have  the  action  at  law  in  the  meantime 
enjoined.  If  it  be  said  that  there  can  be 
no  such  recovery  at  law  without  a  previoos 
demand  of  possession,  it  is  a  sufficient  an- 
swer to  say,  that  the  absence  of  snch  a 
demand  is  not  embraced  as  a  term  in  the 
legal  proposition  affirmed,  though  there  is 
abundant   evidence  in    the  recoil  proving. 
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or  strongly   tending*   to  prove,  that  such  a 
demand  was  made. 

But  the  fact  asserted  as  the  foundation  of 
this  legal  proposition  is  untrue.  The  fact 
asserted  is,  that  a  literal  compliance  with 
the  stipulation  in  the  contract  in  regard  to 
said  Williamson's  obtaining,  at  the  then 
next  term  of  the  Circuit  Court  of  Campbell 
or  city  of  I/ynchburg,  a  decree  authorizing 
him  to  appropriate  the  trust  property  of 
his  wife,  derived  from  Mrs.  Tabb,  to  the 
payment  of  said  purchase  money  for  said 
land,  was  waived  by  the  plaintiff,  which 
waiver  left  the  contract  to  stand  as  though 
the  stipulation  had  not  been  inserted.  It 
affirms  that  it  was  competent  for  the  vendor 
to  make  such  a  waiver,  and  that  the  acts 
detailed  in  the  instruction  constituted  a 
waiver  of  said  stipulation,  and  amounted 
to  a  continued  assent  and  claim  of  the 
plaintiff  as  vendor  to  hold  the  contract 
binding  on  the  defendant  as  vendee,  and  as 
a  sale  of  the  land. 

It  is  not  pretended  that  there  was 
492  an5'  written  waiver  of  *the  said  stipu- 
lation, or  any  other  waiver  than  what 
is  imported  by  the  acts  detailed  in  the  in- 
struction. Bveu  if  there  had  been  a  parol 
agreement,  however  express,  for  such  a 
waiver,  it  would  have  been  of  no  effect  at 
law,  and  could  have  been  enforced  in  equity 
only  on  the  ground  of  part  performance. 

But  do  the  acts  detailed  constitute  such  a 
waiver,  and  amount  to  a  continued  assent 
and  claim  of  the  plaintiff  as  vendor,  to  hold 
the  contract  binding  on  the  defendant  as 
vendee  and  as  a  sale  of  the  land?  I  think 
not. 

By  the  express  terms  of  the  contract,  the 
sale  was  conditional  only,  the  condition 
being  that  the  defendant  should  obtain  at 
the  next  term  of  the  Circuit  Court  of  Camp- 
bell county,  or  of  the  city  of  L/ynchburg, 
which  terms  it  seems  were  in  May  and 
June,  1860,  a  decree  authorizing  him  so  to 
change  and  invest  the  fund  in  his  hands  as 
trustee  aforesaid,  as  to  guaranty  and  carry 
into  full  and  legal  effect  the  agreement  on 
his  part;  and  it  was  agreed  between  the 
parties,  that  should  the  defendant  fail  to 
obtain  such  a  decree  at  the  time  aforesaid, 
then  and  in  that  event  the  defendant  should 
occupy  and  use  the  property  as  tenant  of 
the  plaintiff,  trustee  as  aforesaid,  for  the 
period  of  one  year,  from  the  1st  day  of 
May,  1860,  and  the  cash  payment  of  $260 
was  to  be  retained  as  rent  for  that  year. 
The  defendant  having  failed  to  perform  the 
condition,  he  became  tenant  of  the  plaintiff 
for  a  single  year;  at  the  expiration  of 
which,  to  wit,  on  the  Ist  of  May,  1861,  the 
plaintiff  was  entitled  to  the  possession  of 
the  land  and  to  recover  it  in  an  action  of 
unlawful  detainer.  Although  the  plaintiff 
was  so  entitled,  yet  Mrs.  Buckner,  the  ben- 
eficiary for  life  under  the  deed  by  which 
the  land  had  been  conveyed  to  him  as  trus- 
tee, was  still  anxious  that  the  sale  should 
be  made,  notwithstanding  the  breach  of  the 
condition  by  the  defendant ;  and  the  latter 
was  just  as  anxious  to  make  the  pur- 
chase.     In     consequence    of    this    mutual 


493  *anxiety,     the     defendant    was    per- 
mitted, for  a  while  after  the  condition 

was  broken  by  him,  to  retain  possession  of 
the  land,  and  the  negotiations  between  her 
and  the  defendant  in  regard  to  the  payment 
of  the  deferred  instalments  of  the  purchase 
money,  referred  to  in  the  deposition  of  her 
attorney  Mr.  Trible,  and  the  other  transac- 
tions mentioned  in  the  instruction  took 
place.  While  this  mutual  anxiety  existed, 
to  wit,  on  the  9th  of  January,  1862,  the 
bonds  for  the  sum  of  $275  referred  to  in  the 
instruction  were  received  by  Mrs.  Buckner 
from  the  defendant,  and  a  receipt  was  ac- 
cordingly given  therefor.  But  it  was 
plainly  not  intended  by  Mrs.  Buckner,  or 
her  counsel  Mr.  Trible,  by  this  transaction, 
or  any  other  which  the  record  discloses,  to 
waive  the  forfeiture  of  the  contract,  even  if 
she  had  had  the  power  to  do  so — which  she 
had  not ;  the  contract  having  been  made  by 
her  trustee,  who  only  had  the  power  to  seU 
the  land.  Mr.  Trible,  in  his  deposition, 
says:  **I  told  him  (the  defendant)  repeat- 
edly that  the  contract  on  his  part  had  been 
forfeited,  because  he  had  failed  to  obtain  a 
decree  at  the  time  specified  in  the  contract, 
but  at  the  same  time  urged  Ihim  still  to  ob- 
tain the  decree,  and  that  I  had  no  doubt 
Mrs.  Buckner  would  be  satisfied.  Nothing 
having  been  done,  however,  I  said  to  him, 
some  time  before  the  June  term  of  the  Cir- 
cuit Court  at  L/ynchburg  for  1862,  that  Mrs. 
Buckner  would  not  wait  any  longer  than 
that  court  for  the  decree  to  be  obtained,  and 
Williamson  promised  to  see  his  attorney 
Mr.  Mosby,  and  have  the  decree  ^at  that 
court,  if  possible.** 

It  was  not  obtained  at  that  court,  and 
never  has  been  obtained.  It  does  not  ap- 
pear that  after  that  time  any  application 
was  ever  made  by  Mrs.  Buckner  or  her  at- 
torney to  the  defendant  for  any  part  of  the 
purchase  money. 

The   two  chancery  suits  brought  by  the 

plaintiff,    one   of  them  in   August  and  the 

other  in  November,  1862,  and  referred  to  in 

the  instruction,  do  not,  either  in  them- 

494  selves  *or  in  connection  with  the 
other  matters  referred  to  in  the  in- 
struction, constitute  any  waiver  of  the 
stipulation  aforesaid.  The  defendant  hav- 
ing forfeited  his  contract  by  not  obtaining 
a  decree  at  the  time  specified,  and  having 
taken  no  step  to  obtain  such  a  decree  there- 
after, though  he  continued  to  hold  and  en- 
joy the  land,  the  plaintiff,  to  bring  the 
matter  to  a  close,  filed  the  bill  in  August, 
1862,  which^s  called  in  the  instruction  a  bill 
for  specific  performance.  He  was  willing, 
it  seems,  even  at  that  late  period,  to  make 
the  sale  if  the  purchase  money  could  be  se- 
cured to  him.  But  he  wanted  either  the 
land  or  the  money,  or  security  for  payment 
of  the  money,  and  he  therefore  prayed  for 
alternative  relief  accordingly.  It  is  mani- 
fest that  the  plaintiff  did  not  intend,  by  the 
said  bill  or  otherwise,  to  waive  the  benefit 
of  any  stipulation  contained  in  the  con- 
tract. It  was  expressly  provided  in  the 
contract  ths^t  it  was  not  to  be  binding  on 
the  plaintiff  until  the  defendant  obtained  a 
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decree  as  aforesaid,  and  the  said  bill 
charges,  that  the  defendant  has  utterly 
failed  to  comply  with  any  part  of  said  con- 
tract, except  the  payment  of  the  $260,  al- 
though the  plaintiff  complied  with  his  part 
by  putting  the  defendant  in  possession  of 
the  premises,  but  still  holds  possession  of 
the  same,  refusing  to  comply  with  the  terms 
of  the  said  contract,  or  restore  the  posses- 
sion of  the  land  to  the  plaintiff.  And  the 
bill  further  represents,  that  the  defendant 
*4s  himself  insolvent,  and  cannot  make  or 
secure  said  payments,  and  he  is  doubtful 
whether  a  court  of  equity  would  authorize 
the  appropriation  of  the  property  which  he 
holds  in  trust,  or  its  hires  and  profits,  to 
the  purchase  of  the  said  tract  of  land." 
The  most  that  can  be  said  is,  that  while  the 
plaintiff  had  made  but  one  contract  with 
the  defendant  in  regard  to  the  sale  of  the 
said  land,  which  had  been  forfeited  as 
aforesaid,  yet  the  plaintiff  was  willing, 
even  down   to  the  time  of  the  filing  of  the 

said   bill,  to  sell  and  convey  the  said 
495      land  to  the  defendant  *at  the  price  to 

be  secured  and  paid  as  mentioned  in 
the  contract.  But  he  knew  that  the  defend- 
ant, being  insolvent,  was  himself  wholly 
unable  to  make  or  secure  the  payments, 
and  he  did  not  believe  that  a  court  of 
equity  would  then  make  such  a  decree  as 
the  contract  required.  The  chief,  if  not 
the  only,  object  of  the  suit,  therefore,  was 
to  recover  possession  of  the  land.  That  the 
defendant  himself  so  regarded  the  object 
of  the  suit  is  shown  by  the  paper  marked  B 
C,  signed  by  him,  and  dated  17th  October, 
1862,  in  which  he  says:  **A  suit  having 
been  instituted  by  J,  G.  Paxton  trustee,  for 
the  recovery  of  Oakland,  the  estate  bought 
by  me  of  said  Paxton,  I  have  to  state,  that 
I  am  prepared  to  pay,"  Ac.  **If  this  be 
not  satisfactory  to  the  parties,  that  is,  to 
Mrs.  R.  E.  M.  Buckner,  for  whose  benefit 
the  sale  was  made,  rather  than  a  suit 
should  be  prosecuted  for  the  recovery  of  the 
possession,  I  agree  to  surrender  the  pos- 
session of  the  said  estate  at  the  end  of  the 
present  year.*'  Shortly  after  the  date  of 
that  paper,  Mrs.  Buckner  announced  to  the 
defendant  her  determination  to  take  back 
the  land,  in  accordance  with  the  proposi- 
tion contained  in  the  said  paper;  but  he 
then  declined  to  give  it  up,  saying  that,  by 
the  terms  of  the  original  contract,  he  had 
the  right  at  any  time  to  pay  the  whole 
amount  of  the  purchase  money  for  the  land, 
and  that  he  had  determined  to  do  so.  Very 
soon  after  this  conversation,  the  second  suit 
in  chancery  referred  to  in  the  said  instruc- 
tion was  instituted,  being  the  suit  to  re- 
strain waste.  In  the  bill  in  that  suit,  the 
plaintiff  refers  to  his  former  suit  as  having 
been  brought  to  declare  the  contract  void, 
and  compel  the  restoration  of  the  posses- 
sion of  'said  tract  of  land ;  states  that  the 
said  paper  marked  B  C  was  executed  to 
avoid  the  further  prosecution  of  that  suit ; 
charges  that  his  said  cestui  que  trust  is 
unwilling    to    reinstate     said    contract    in 

any  form  or  shape;  and  claims   the 
4%      *8urrender  of  the   land   on  the  1st  of 


January,    as     stipulated    in     the    said    pa- 
per. 

It  does  not  appear  that  any  answers  were 
ever  filed,  or  anything  else  was  ever  done 
in  these  suits,  except  that  Mr.  Trible's  dep- 
osition seems  to  have  been  taken  in  one  of 
them,  and  except  that  the  first  of  them  was 
dismissed  on  the  day  of  the  trial  of  this 
action,  but  before  it  commenced.  It  ap- 
pears that  always,  since  October,  1862,  Mn. 
Buckner  has  been  unwilling  that  the  land 
should  be  sold  to  the  defendant,  and  has 
claimed  to  have  it  restored  to  her.  In  No- 
vember of  that  year  it  was  actually  adver- 
tised in  the  newspapers,  in  the  name  of  the 
plaintiff  as  trustee,  for  sale  at  public  auc- 
tion in  the  city  of  Lynchburg,  on  the  15th 
of  December  following ;  but  being"  threat- 
ened with  an  injunction  by  the  counsel  of 
Mrs.  Williamson,  the  trustee  declined  to 
make  the  sale,  and  afterwards,  to  wit,  on  tlie 
2d  of  January,  1863,  he  instituted  this  ac- 
tion. I  think  the  court  properly  refused  to 
instruct  the  jury  that  the  transactions 
detailed  in  the  instruction  ''constituted  a 
waiver  of  said  stipulation,  and  was  a  con- 
tinued assent  and  claim  made  by  the  plain- 
tiff as  vendor,  to  hold  the  contract  binding 
on  the  defendant  as  vendee,  and  as  a  sale 
of  the  land ;  that  under  these  circumstances, 
and  while  seeking  to  enforce  the  contract 
as  a  sale,  the  defendant,  as  trustee  for  his 
wife,  was  by  its  terms  entitled  to  posses- 
sion of  the  land,  and  the  plaintiff  has  no 
right  to  disturb  that  possession  by  this 
proceeding." 

The  defendant's  third  instruction  is  in 
effect  the  same  with  the  sixth  instntctioa 
given  by  the  court. 

The  fourth  and  last  instruction  asked  for 
by  him  is  in  these  words:  '*That  if  the 
jury  believe  the  contract  A  No.  1  was  for- 
feited by  the  failure  of  said  Williamson  to 
comply  literally  with  the  stipulation  as  to 
obtaining  the  decree  aforesaid,  subject- 
ing his  wife's  trust  estate  to  the 
497  *payment  of  the  purchase  money  of 
the  land  in  controversy,  and  that  such 
forfeiture  was  not  waived  by  the  plaintiff; 
then  the  plaintiff,  by  allowing  him  to  hold 
the  premises  over  after  the  1st  of  May, 
1861,  and  accepting  rent  from  said  William- 
son therefor,  constituted  him  (on  the' terms 
of  stipulated  rent  from  1st  May,  1860,  to  1st 
May,  1861,)  a  tenant  from  year  to  year, 
commencing  on  the  1st  May,  1861 ;  and  the 
defendant  having  held  for  the  year  com- 
mencing 1st  May,  1861,  and  ending  1st 
May,  1862,  and  then  again  having  held 
over  from  the  1st  May,  1862,  was  entitled 
as  such  tenant  to  hold  for  the  year  fallow- 
ing, to  wit,  till  1st  May,  1863,  and  so  from 
year  to  year  until  the  tenancy  shonld  he 
ended  by  notice  given  according  to  law; 
and  that  no  such  notice  having  been  given, 
the  defendant,  at  the  bringing  of  this  pro- 
ceeding, (in  January,  1863,)  was  lawfally 
in  possession  of  the  land,  and  the  plaintiff 
not  entitled  to  recover  the  possession 
thereby. ' ' 

The  substance  of  this  instruction  Is,  that 
if  there  was  a  forfeiture  of  the  contract  of 
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sale,  and  the  forfeiture  was  not  waived,  the 
plaintiff,  by  allowing  the  defendant  to  hold 
over  after  the  1st  of  May,  1861,  and  accept- 
ing rent  from  him,  made  him  a.tenant  from 
year  to  year  until  the  tenancy  should  be 
determined  by  a  notice  to  quit;  and  no 
such  notice  having  been  given  before  the 
action  was  brought,  he  was  not  entitled  to 
recover. 

It  is  true  that  if  a  tenant  for  a  fixed  term 
holds  over  after  the  expiration  of  the  term, 
with  the  consent  of  the  lessor,  he  is  re- 
garded as  a  tenant  from  year  to  year  on  all 
the  terms  of  the  original  lease  which  are 
applicable  to  such  a  tenancy.  The  law 
favors  such  a  tenancy,  and  infers  it  from 
such  a  holding  over,  in  the  absence  of  evi- 
dence to  the  contrary.  And  if  that  princi- 
ple applied  to  this  case,  as  supposed  by  the 
instruction,  the  conclusion  to  which  it 
comes  would  have  been  proper. 

498  *But  there  are  several  defects  in  the 
premises,  which  prevent  the  applica- 
tion of  that  principle  to  the  case,  and  the 
conclusion,  therefore,  falls  with  its  founda- 
tion. 

The  instruction  assumes  as  matter  of 
fact,  without  referring  the  question  to  the 
jury,  that  the  plaintiff  allowed  the  defend- 
ant to  hold  the  premises  over  after  the  1st 
of  May,  1861,  and  also  accepted  rent  from 
him  therefor.  Now  if  the  evidence  on  these 
questions  of  fact  can  be  considered  as  con- 
flicting— which  is  the  most  favorable  view 
to  be  taken  of  it  for  the  defendant — still  the 
court  would  have  erred  in  assuming  the 
facts,  and  instead  thereof  ought  to  have 
based  its  instruction  on  the  hypothesis  of 
the  truth  of  the  facts,  which  would  thus 
have  been  referred  to  the  jury.  It  may  be 
doubtful  whether  the  evidence  as  to  these 
facts  is  even  conflicting,  and  whether  it  is 
not  altogether  in  favor  of  the  plaintiff. 
There  is  no  evidence  which  expressly  or 
directly  shows,  or  tends  to  show,  that  the 
plaintiff  did  allow  the  defendant  to  hold 
over,  much  less  accept  rent  of  him  after  the 
1st  of  May,  1861,  unless  it  can  be  said  that 
the  bills  in  chancery  filed  by  him  as  before 
mentioned  can  have  that  effects  But  they 
rather  repudiate  than  show  a  tenancy  from 
year  to  year.  They  show  a  wrongful  pos- 
session under  a  violated  contract  of  sale, 
and  their  main  object,  or  that  of  the  first 
of  them,  is  to  recover  possession  of  the 
land.  As  to  what  is  called  an  acceptance 
of  rent  after  the  1st  of  May,  1861,  that  was 
the  act  of  Mrs.  Buckner,  and  not  of  the 
plaintiff.  She  signed  the  receipt  for  it  in 
her  own  name,  not  professing  to  act  as 
his  agent,  and  there  is  no  proof  that  she 
was.  It  is  argued  that  she  was  tenant  for 
life  of  the  trust  subject,  and  had  a  right  to 
receive  the  rent.  She  certainly  had  not  a 
rig'ht  to  sell  the  trust  subject,  nor  to  inter- 
fere with  the  sale  of  it  by  the  trustee,  who 
had  such  right.  When  he,  in  the  exercise 
of  his  undoubted  power,  made  a  contract  of 
sale,  and  put  the  purchaser  in  posses- 

499  sion  under  *it,  how  could  she,  by  any 
unauthorized  dealing   with   the   pur- 
chaser, entitle  him  to  hold  the  land  against 


his  vendor  after  forfeiting  his  right  to  the 
possession  by  violating  the  contract  of 
sale?  Can  such  a  vendee  deny  the  title  of 
his  vendor,  and  set  up  an  adverse  claim  ac- 
quired while  he  was  in  possession  under  the 
vendor?  It  is  said  that  it  may  be  inferred, 
from  the  relation  of  the  parties  and  the 
facts  of  the  case,  that  she  was  the  vendor's 
agent.  Even  if  this  were  so,  which  is  not 
admitted,  still  the  inference  could  only  be 
made  as  matter  of  fact,  and  not  as  matter 
of  law.  All  the  evidence  on  which  this 
instruction  is  founded  (with  the  exception, 
perhaps,  of  the  bills  aforesaid)  is  furnished 
by  the  testimony  of  Trible  and  the  papers 
filed  with  his  deposition,  the  execution  of 
which  was  obtained  by  him ;  and  he  testi- 
fies, that  he  never  had  any  authority  from 
the  plaintiff  to  modify  or  renew  the  con- 
tract, or  to  receive  any  part  of  the  purchase 
money  mentioned  therein,  and  that  all  the 
interviews  mentioned  by  him  as  having 
been  had  with  the  defendant  were  had  by 
him  as  the  agent  of  Mrs.  Buckner,  and 
sometimes  without  any  previous  conversa- 
tion with  her  in  regard  to  the  subject  mat- 
ter thereof. 

But  there  is  still  another  and  greater  de- 
fect in  this  instruction.  It  asserts  that  the 
plaintiff,  by  allowing  the  defendant  to  hold 
the  premises  over  after  the  1st  of  May,  1861, 
and  accepting  rent  from  him  therefor,  con- 
stituted him  a  tenant  from  year  to  year, 
and  entitled  him  to  continue  to  hold  as  such 
tenant  until  the  tenancy  was  determined  by 
a  notice  to  quit ;  that  is,  by  six  months' 
notice  to  quit. 

Now  it  is  a  mere  presumption  of  law,  in 
the  absence  of  evidence  to  the  contrary, 
that  a  tenant  who  holds  over  after  the  ex- 
piration of  his  term  by  permission  of  the 
lessor  is  a  tenant  from  year  to  year. 
500  But  this  presumption  may  *be  repelled 
by  evidence,  which  may  show  that 
the  holding  over,  though  by  permission  as 
aforesaid,  is  not  as  tenant  from  year  to 
year,  but  in  some  other  character,  or  for 
some  other  purpose.  And  such  clearly  is 
the  case  here. 

Palpably,  it  was  never  intended  that  the 
relation  of  landlord  and  tenant  should  exist 
between  the  plaintiff  and  defendant,  except 
as  a  mere  incident  to  the  contract  of  condi- 
tional sale.  The  defendant  was  insolvent, 
and  the  plaintiff  would  never  have  sold  or 
rented  land  to  him,  much  less  a  trust  estate, 
upon  his  own  responsibility  merely. 
Hence  it  was  that,  when  he  made  with  him 
the  contract  of  conditional  sale  and  put  him 
in  possession,  he  took  care  to  require  the 
payment  down  of  so  much  of  the  purchase 
money  as  would  be  equivalent  to  one  year's 
rent,  and  to  require  the  decree  to  be  ob- 
tained within  that  year  to  sanction  the  pur- 
chase for  the  benefit  of  the  cestui  que  trusts 
of  the  defendant,  and  to  appropriate  so 
much  of  the  trust  fund  as  was  necessary  for 
the  security  and  payment  of  the  deferred 
instalments  of  the  purchase  money.  If 
such  decree  should  not  be  obtained  at  the 
stipulated  period,  then  the  defendant  was 
to  be  the  tenant  of  the  plaintiff  for  a  single 
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year  for  the  rent  already  paid  him.  The 
defendant,  having"  failed  to  comply  with 
the  express  condition  of  the  sale,  forfeited 
the  contract,  and  was  bound  by  its  terms  to 
surrender  possession  at  the  end  of  the  year 
of  his  tenancy.  If,  instead  of  doing  so,  he 
held  over  by  sufferance  of  the  plaintiff, 
who  still  hoped  and  urged  that  he  would 
soon  obtain  the  decree,  can  it  be  inferred 
therefrom  that  such  holding  over  by  the 
defendant  was  as  tenant  from  year  to  year? 
Both  parties  were  then  anxious  that  the  sale 
should  be  made.  The  plaintiff  wished  to 
sell,  and  the  defendant  wished  to  purchase. 
The  defendant,  no  doubt  bona  fide,  intended 
very  soon  to  obtain  the  decree;  and  the 
plaintiff,  trusting  in  him,  suffered  the 
land    to   remain    in     his   possession, 

501  *to  give   him  an   opportunity   in   the 
meantime  of   obtaining  the  decree — 

the  plaintiff  knowing  or  believing  that  he 
could  at  any  time  resume  the  possession. 
This  possession  of  the  defendant  having 
continued  until  January,  1862,  bonds  to  the 
amount  of  $275  were  then  delivered  by  him 
to  Mrs.  Buckner,  who  gave  her  receipt 
therefor,  stating  that  when  collected  they 
were  **to  be  applied  to  the  payment  of  rent 
due  by  said  Williamson  for  Oakland  for  the 
year  ending  1st  May,  1862,  should  the 
agreement  for  the  sale  of  the  said  property, 
&c.,  not  be  carried  out;  if  said  agreement 
is  executed  and  carried  out,  then  to  be  held 
by  me  as  so  much  money  received  in  pay- 
ment of  said  property."  Now  if  the  plain- 
tiff can  be  held  responsible  for  that  receipt, 
it  cannot  have  the  effect  of  making  the 
defendant  a  tenant  from  year  to  year,  but 
at  most  can  only  make  him  tenant  for  a 
year  ending  May  1st,  1862.  The  defendant 
having  occupied  the  property  by  sufferance 
for  the  g-reater  part  of  that  year,  it  was  just 
that  he  should  pay  a  year's  rent  for  it,  on 
condition  that  he  was  permitted  to  hold  it 
till  the  end  of  the  year.  But  it  would  be 
very  unjust  to  give  to  this  transaction  the 
effect  of  making  the  defendant  a  tenant 
from  year  to  year.  Certainly  no  such  effect 
was  in  the  contemplation  of  the  parties. 
The  plaintiff  never  recognized  his  defend- 
ant as  his  tenant  except  upon  the  terms  of 
paying  down  the  rent;  and  then  only  for 
the  term  for  which  the  rent  was  paid.  The 
defendant  was  as  much  a  wrongdoer  in 
holding  over  after  the  1st  of  May,  1862,  as 
he  was  in  holding  over  after  the  1st  of 
May,  1861 ;  and  to  infer  irom  such  holding 
over  a  tenancy  from  year  to  year,  would  be 
to  infer  a  right  from  a  wrong. 

The  foregoing  reasons  satisfy  me  that  the 

court   did  not  err  in   refusing   to   give    the 

defendant's  fourth    instruction.     And  now 

let  us  consider  the  instructions  which  were 

given  by  the  court. 

502  *The  first  three  of  these  instructions 
are  unexceptionable,  and  it  is  unnec- 

essarj'  to  notice  them  any  further.  The 
fourth  is  in  these  words:  **That  if,  from 
the  testimony,  the  jury  should  believe  the 
contract  for  the  sale  became  void  by  reason 
of  the  failure  of  the  defendant  to  do  what, 
according  to  the  foregoing  instructions  he 


was  required  by  said  contract  to  do,  and 
that  therefore  he  became  the  tenant  of  the 
plaintiff,  his  tenancy  expiring-  the  1st  day 
of  May,  1861;  that  the  plaintiff  had  the 
right  to  maintain  this  action  ag-ainst  the 
defendant  at  any  time  within  three  yca« 
after  the  said  1st  of  May,  1861,  without 
giving  notice  to  the  defendant  to  quit,  not- 
withstanding the  said  defendant  continued 
in  possession  of  the  premises  for  more  than 
one  year,  unless  subsequently  to  said  Ist  of 
May,  1861,  and  before  the  bring^ing-  of  this 
suit,  the  said  tenancy  became  a  tenancj 
from  year  to  year;  and  that  even  if  the 
payment  of  rent  was  made  by  the  defend- 
ant to  the  plaintiff  on  the  9th  of  January, 
1862,  instead  of  to  Mrs.  Buckner,  under  the 
circumstances,  according  to  the  terms  set 
forth  in  the  receipt  marked  XX,  sig-ned  bj 
Mrs.  Buckner,  such  payment  of  rent,  under 
such  circumstances,  and  according^  to  such 
terms,  was  not  such  a  payment  and  receipt 
of  rent  as  to  make  the  said  tenancy  a  ten- 
ancy from  year  to  year,  so  as  to  require 
notice  from  the  plaintiff  to  the  defendant 
to  quit  before  he  could  maintain  this  ac- 
tion, and  according  to  the  le^l  import  of 
said  receipt  said  tenancy  ceased  the  1st  day 
of  May,  1862,  and  that  after  that  time  the 
plaintiff's  right  of  action  accrued.'* 

The  proposition  asserted  by  this  instruc- 
tion is,  that  the  contract  of  sale  and  breach 
of  the  condition  only  made  the  defendant  a 
tenant  for  a  single  year,  expiring  on  the 
1st  of  May,  1861,  and  his  holding-  over 
thereafter  did  not  of  itself  make  him  a 
tenant  from  year  to  year ;  that  if  the  pay- 
ment of  the  rent  for  the  next  year,  made  to 
Mrs.  Buckner  on  the  9th  of  January. 
503  1862,  according*  to  the  receipt  •given 
by  her  on  that  day  as  aforesaid,  can 
be  considered  as  a  payment  to  the  plaintiff, 
it  only  made  the  defendant  a  tenant  for 
another  single  year,  ending-  on  the  1st  of 
May,  1862,  and  his  holding  over  thereafter 
did  not  of  itself  make  him  a  tenant  ^m 
year  to  year,  so  as  to  require  notice  from 
the  plaintiff  to  the  defendant  to  quit,  and 
that  after  that  time  the  plaintiff's  right  of 
action  accrued. 

I  can  see  no  error  in  this  instruction, 
construing  it  as  we  ought  and  as  the  jury 
must  have  done,  in  connection  with  the 
context  and  the  res  gestae.  The  defence  on 
which  the  defendant  mainly  relied  to  defeat 
the  plaintiff's  action  was,  that  he  was  a 
tenant  from  year  to  year  when  the  action 
was  brought,  and  had  not  received  the  six 
months'  previous  notice  to  quit,  to  which 
such  a  tenant  is  entitled,  and  to  that  de- 
fence the  fourth  instruction  asked  for  by 
him  directly  pointed.  He  made  no  point  in 
his  instructions,  as  his  counsel  did  in 
arguing  before  this  court,  that  before  a 
vendor  can  maintain  an  action  for  posses- 
sion against  his  vendee,  the  latter' s  right 
of  possession  must  in  general  be  determined 
by  a  demand  and  refusal.  He  did  maintain 
before  the  court  and  jury,  as  his  second 
instruction  shows,  that,  according  to  the 
facts  of  the  case,  the  contract  of  sale  was 
a   subsisting,     executory    contract,     under 
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which  he  was  entitled  to  possession ;  but 
that  defence  did  not  involve  the  question  of 
notice  to  quit,  or  of  demand  and  refusal. 
Therefore  the  court,  refusing"  to  gfive  the 
instructions  asked  tor  by  the  parties,  and 
undertaking  to  cover  the  same  ground  by 
its  own  instructions,  propounded  the  fourth 
in  the  series  as  a  substitute  for  the  defend- 
ant's fourth.  Both  have  reference  to  a  ten- 
ancy from  year  to  year  and  the  notice  to 
quit,  which  is  incident  to  such  a  tenancy, 
and  neither  has  any  reference  to  the  rela- 
tion of  vendor  and  vendee,  or  the  question 
as  to  the  necessity  of  a  demand  and  refusal, 
to  determine  the  vendee's  right  of  posses- 
sion.     The   defendant's    instruction 

504  maintains,   that  *he  is  a  tenant  from 
year  to  year,  and  not  having  received 

any  notice  to  quit,  no  right  of  action  ever 
accrued  to  the  plaintiff.  The  court's  in- 
struction takes  the  ground,  that  the  defend- 
ant was  not  a  tenant  from  year  to  year,  but 
only  for  a  single  year,  ending  either  on  the 
1st  of  May,  1861,  or  1st  of  May,  1862,  and 
that,  after  that  time,  the  plaintiff's  right 
of  action  accrued,  without  any  notice  to 
quit. 

But  the  plaintiff's  counsel  in  this  court 
arg-ues,that  the  court's  instruction,  in  effect, 
also  decides  that  if  the  relation  of  the  par- 
ties was  that  of  vendor  and  vendee,  instead 
of  that  of  landlord  and  tenant,  the  plaintiff 
may  maintain  his  action  without  any  proof 
of  a  previous  demand  and  refusal.  As  this 
question  more  directly  arises  under  the  sev- 
enth instruction  given  by  the  court,  I  will 
defer  any  other  remarks  upon  it  until  I 
come  to  that  subject.  As  I  have  already 
said,  I  think  there  is  no  error  in  this  in- 
struction. 

The  fifth  and  sixth  instructions  given  are 
unexceptionable.  The  seventh  and  last  is 
in  these  words:  '*That  the  filing  by  the 
plaintiff  of  the  bills  No.  1  and  No.  2,  which 
were  in  evidence  before  the  jury,  do  not 
affect  the  plaintiff's  right  to  recovery  in 
this  case." 

These  bills  were  not  offered  in  evidence 
to  show  that  the  plaintiff  was  prosecuting 
two  remedies  at  the  same  time  for  the  same 
cause  of  suit,  the  one  in  equity  and  the 
other  at  law,  and  therefore  that  the  remedy 
last  commenced,  to  wit,  the  action  at  law, 
cannot  be  maintained.  Such  a  defence 
could  only  have  been  made,  in  the  action  at 
law,  by  a  plea  in  abatement,  if  at  all ;  and 
there  was  no  such  plea.  Besides,  the  iirst 
bill  was  dismissed  before  the  trial  was  com- 
menced, which  would  have  rendered  such  a 
defence  unavailable,  if  it  would  otherwise 
have  been  available,  under  the  general 
issue.  But  it  seems  that  such  a  defence 
could  not  have  been  made  at  all  at  law, 
even  if  the  causes  of  suit  had  been  the 
same,  and  the  suit  in  equity  had  been 

505  *pending   at   the   time    of   trial ;  and 
that   the   proper  mode  of  making  the 

objection  would  have  been  by  a  rule  in  the 
chancery  suit  to  put  the  plaintiff  to  his 
election  between  the  two  suits. 

The  object  of  the  defendant  in  offering 
these  bills  in  evidence  was  to  show,   that 


at  the  time  the  action  was  brought  he  was 
lawfully  in  possession  of  the  land  in  con- 
troversy as  vendee  of  the  plaintiff,  who  was 
then  prosecuting  a  suit  in  chancery  for  the 
specific  execution  of  the  contract  of  sale. 
And  the  defendant  contended,  that  being 
thus  lawfully  in  possession,  there  could  be 
no  recovery  against  him  in  this  action, 
which  is  founded  on  the  right  of  the  plain- 
tiff to  such  possession,  and  that  before  such 
an  action  can  be  maintained  against  him, 
his  right  of  possession,  or  rather  his  law- 
ful possession,  must  be  determined  by  a 
demand  and  refusal  or  otherwise. 

The  authorities  ^cited  by  the  learned 
counsel  for  the  plaintiff  in  error  (defendant 
in  the  court  below)  seem  fully  to  sustain 
his  legal  proposition,  that  one  who  is  put 
in  possession  upon  an  agreement  for  the 
purchase  of  land  can  not  be  ousted  by  eject- 
ment before  his  lawful  possession  is  de- 
termined by  demand  of  possession  or  other- 
wise. Right  V.  Beard,  13  East's  R.  210; 
Doe  V.  Jackson,  1  Bam.  &  Cres.  448,  8Bng. 
C.  I^.  R.  126.  The  action  of  unlawful  de- 
tainer stands  on  the  same  footing  in  this 
respect  with  the  action  of  ejectment,  and  is 
alike  founded  on  the  plaintiff's  right  of 
possession  at  the  time  of  the  institution  of 
the  action,  except  that  where  the  plaintiff 
was  turned  out  of  possession  by  the  forci- 
ble or  unlawful  entry  of  the  defendant,  he 
may  regain  the  possession  by  an  action  for 
the  forcible  or  unlawful  entry  without  re- 
gard to  the  question  of  title  or  right  of  pos- 
session.    Code  608,  ch.  134. 

But  the  record  is  full  of  evidence  to  show, 
and  especially  do  the  bills  show,  that  when 
the  action  was  brought  the  defendant  was 
wrongfully  in  possession  of  the  land, 
506  *and  had  been  for  a  long  time  pre- 
viously thereto,  and  that  the  plaintiff 
was  then  entitled  to  the  possession.  They 
show,  that  if  any  demand  and  refusal  were 
necessary  to  determine  any  right  of  posses- 
sion of  the  defendant,  there  had  been  such 
demand  and  refusal.  The  bills  themselves 
were  such  a  demand,  and  the  failure  of  the 
defendant  to  comply  with  this  demand  was 
such  a  refusal.  The  fact  is,  the  defendant 
never  had  any  right  of  possession,  except 
for  a  single  year,  under  the  contract  of 
sale,  or  for  the  next  year  under  the  arrange- 
ment made  with  Mrs.  Buckner  by  the  as- 
signment of  bonds  in  January,  1862,  if  the 
plaintiff  can  be  considered  as  bound  by  that 
arrangement.  The  utmost  effect  which 
that  arrangement  could  have  had  was,  to  set 
up  by  parol  the  contract  of  sale  for  another 
year  upon  the  payment  or  security  of  what 
was  equivalent  to  a  fair  rent  for  that  year. 
And  when  the  condition  of  this  parol  ar- 
rangement was  broken  by  a  failure  of  the 
defendant  to  obtain  a  decree  within  the 
year,  and  when  that  year  was  ended, 
the  defendant  had  no  longer  any  right,  or 
semblance  of  right,  to  the  possession  of  the 
land,  and  the  plaintiff,  without  any  pre- 
vious demand  or  refusal,  had  a  right  of 
action  to  recover  such  possession.  There 
is  no  evidence  in  the  record  tending  to 
show  that,  after  the  arrangement  aforesaid 
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in  January,  1862,  there  was  ever  any  con- 
tract, in  writing-  or  by  parol,  or  any  under- 
standing or  transaction,  between  the 
plaintiif  and  defendant,  or  Mrs.  Buckner 
and  the  defendant,  which  could  give  to  the 
defendant  any  right,  or  color  of  right,  to 
the  possession  of  the  land  after  the  expira- 
tion of  the  tenancy  for  the  second  year  as 
aforesaid.  That  the  plaintiff  did  not  bring 
his  action  immediately  thereafter,  nor  until 
the  January  following,  and  that  the  defend- 
ant in  the  meantime  actually  occupied  the 
land  against  the  will  or  by  the  mere  suffer- 
ance of  the  plaintiff,  can  make  no  difference. 
A  wrong,  however  long  continued,  can 

507  never  mature   into   a  right,    *except 
under   the   statute   of  limitations,  or 

the  presumptions  arising  from  lapse  of 
time,  which  do  not  apply  to  this  case.  In 
this  state  of  things  these  bills  are  filed, 
which,  so  far  from  admitting  any  right  of 
possession  in  the  defendant,  show  that  he 
is  wrongfully  in  possession,  and  seek  to 
recover  it  of  him.  The  first  bill  showed 
that  he  wrongfully  withheld  the  land,  and 
the  second  showed  that  he  was  committing 
waste  upon  it.  That  the  defendant  him- 
self regarded  the  first  bill  as  having  been 
instituted  for  the  recovery  of  the  land,  I 
have  already  fully  shown.  The  plaintiff, 
being  wearied  out  with  the  matter,  filed  his 
bill  to  have  it  ended.  He  was  willing,  it 
seems,  even  then  to  receive  the  money,  or 
security  for  it,  but  did  not  believe  it  would 
or  could  be  paid  or  secured,  and  therefore 
demanded  the  land.  It  does  not  appear  that 
the  defendant,  though  duly  served  with 
process  to  answer  this  bill,  took  any  notice 
of  it.  And  at  all  events,  it  cannot  amount 
to  any  admission  of  his  right  to  the  pos- 
session of  the  land.  The  second  bill 
expressly  declares,  that  the  plaintiff  '*is 
unwilling  to  reinstate  said  contract  in  any 
form  or  shape,  but  claims  the  surrender  of 
the  land  on  the  1st  of  January"  following, 
which  was  before  the  institution  of  the 
action. 

I  am,  therefore,  of  opinion,  that  the  court 
did  not  err  in  instructing  the  jury  that  the 
filing  of  these  bills  ^^does  not  affect  the 
plaintiff's  right  to  recover  in  this  case. 

The  only  remaining  question  in  the  case 
arises  on  the  first  bill  of  exceptions,  and  is 
as  to  the  admissibility  of  the  receipt  therein 
mentioned;  being  the  receipt  of  A.  Alexan- 
der **for  account  Mrs.  R.  E.  Buckner,  No- 
vember 9th,  1861,"  for  $34.77,  eight  months' 
interest  on  $869.20,  the  second  instalment 
of  the  purchase  money  of  said  land.  There 
is  no  evidence  whatever  in  the  record  to 
connect  the  plaintiff  with  this  receipt,  nor 
is  there  any  evidence  in  the  record  that 
Mr.  Alexander  was  authorized,  even 

508  by  *Mrs.    Buckner,    to  give  it.     But 
the   question    is   of   no   consequence, 

and  could  not  affect  the  result  of   the   case. 
I  am  of  opinion,  that  there  is  no  error  in 
the  judgment,  and  that   it   be  af&rmed. 

JOYNES,  J.,  concurred  in  the  opinion  of 
Moncure,  P. 


Judgment  affirmed. 


509  ^Robinson  &  als.  v.  Gardiner  &  als. 

April  Term,  1868,  Richmond. 

I.  Liquidation   of  Banks— Construction  of  Statntc^*— 

Upon  the  true  construction  of  the  act  of  February 
12th,  1866.  Sess.  Acts  1865-66,  p.  204.  entitled  "An  act 
requiring  the  banks  of  this  Commonwealth  to  go 
into  liquidation,"  all  the  creditors  of  a  bank,  not 
havinar  a  specific  lien  upon  property  of  the  bank, 
are  placed  upon  the  same  footia^r,  and  are  entlUed 
to  share  the  assets  ratably. 

3.  Same— Statute  Constitutional.— The  General  As- 
sembly having  reserved  the  riirht  to  alter  or 
repeal  the  charter  of  the  bank,  the  act  is  not 
obnoxious  to  the  charge  of  interfering  with 
vested  rififhts  or  impairinsr  the  obligation  of 
contracts. 

3.  Banks— Character  of  Deposlts.t— A  deposit  of 
money  in  bank  is  a  loan,  and  not  a  bailment. 

After  the  termination  of  the  late  war,  the 
banks  of  circulation  in  the  State  were  in- 
solvent; their  remaining  assets  were  not 
sufficient  to  discharge  their  indebtedness; 
and  their  capital  stock  was  worthless ;  thej, 
therefore,  generally  commenced  to  wind  up 
their  affairs.  To  facilitate  this  process, 
and  also  to  regulate  it,  the  General  Assem- 
bly, on  the  12th  ol  February,  1866,  passed 
an  act  entitled  ''An  act  requiring  the  banks 
of  this  Commonwealth  to  go  into  liquida- 
tion.'' See  Sess.  Acts  1865-66,  p.  204.  The 
first  section  of  this  act  provides,  that  the 
president  and  directors  of  any  bank  of  cir- 
culation chartered  by  the  General  Assembly 
of  Virginia  may  make  a  deed,  conveying  to 
such  persons  as  they  may  select  all  the 
assets,  real  and  personal,  of  the  bank, 
providing  in  such  deed  that  the  proceeds  of 
said      assets      shall      be    distributed 

510  amongst    all    persons,    ^corporations 
and   associations  entitled  to  share  in 

■such  distribution  according  to  the  legal 
rights  and  priorities  of  such  persons,  cor- 
porations and  associations  at  the  time  such 
deed  shall  be  executed.  The  other  material 
provisions  of  the  *act  are  stated  by  Judge 
Joynes  in  his  opinion. 

On  the  19th  of  January,  1867,  the  presi- 
dent and  directors  of  the  Farmers'  Bank  of 
Virginia  executed  a  deed  by  which,  after 
referring  to  the  act  of  Assembly  and  recit- 
ing the  first  section,  and  reciting  also,  that 
the  president  and  directors  deemed  it  expe- 
dient and  proper  that  a  deed  conveying  all 
the  assets  of  the  said  bank  for  the  purpose 
in  said  act  mentioned,  should  now  be  made, 
they  conveyed  to  John  M.  Groddin  and  Sam- 
uel C.  Kobinson  all  the  assets,  real  and 
personal,  of  the  Farmers'  Bank  of  Virginia 
upon  trust,  after  paying  all  costs  and  ex- 
penses, to  apply  the  proceeds  of  said  assets 
to  the  redemption  of  the  outstanding  circu- 
lation  or  notes  of  the   said   bank  ratably 

*The  principal  case  was  cited  and  approved  in  Ex- 
change Bank  V.  Knox,  19  Oratt.  745,  746:  Hall  t.  Bank 
of  Va,.  14W.  Va.  e08;  Farmers'  Bank  v.  Willis,  7  W. 
Va.  43. 

See  also,  monographic  note  on  **Banks  and  Bank- 
ingr'*  appended  to  Bank  y.  Marshall,  2SGratt.  ITS. 

tSee  6  Cent  Diar.,  p.  1193.  i2S»et»eQ. 
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atnong^  the  holders  thereof;  providing'  that 
all  the  noteholders  should  be  put  upon  the 
same  footing*:  **Provided,  however,  that  if, 
according  to  the  proper  legal  construction 
of  the  aforesaid  act  of  the  12th  of  f^ebru- 
ary,  1866,  a  ratable  distribution  among  all 
the  creditors  of  said  bank,  not  having  spe- 
cific liens  on  the  property  of  said  bank,  be 
required,  then  the  parties  of  the  second  part 
shall  apply  and  distribute  the  proceeds  of 
the  said  assets  according  to  the  requirement 
of  said  act,  and  shall  not  make  or  attempt 
any  distribution  giving  preference  or  pri- 
ority to   the  noteholders  as  aforesaid." 

In  March,  1867,  George  J.  Gardiner  in- 
stituted a  suit  in  equity  in  the  Circuit 
Conrt  of  the  city  of  Richmond  against  the 
president  and  directors  of  the  Farmers' 
Bank  of  Virginia,  and  the  trustees  Robin- 
son and  Groddin,  and  in  his  bill  he  alleged, 
that  the  bank  was  indebted  to  him  in  the 
sum  of  two  thousand  dollars,  collected 

511  for  him  by  the  bank  *in  April,  1861, 
and  which  had  not  been  paid  to  him ; 

he  set  out  the  deed  aforesaid,  and  insisted 
that  the  bank  was  not  entitled  to  prefer  the 
noteholders ;  but  that  all  the  creditors  of  the 
bank  were  equally  entitled  to  share  ratably 
the  assets.  The  president  and  directors 
answered,  contesting  the  construction  of  the 
statute  insisted  on  by  the  plaintiff,  and 
insisting  that  it  was  their  right,  and  that 
it  was  but  just,  to  give  preference  to  the 
noteholders.  This  was  the  only  question 
in  the  cause. 

The  cause  came  on  to  be  heard  on  the 
JOth  of  November,  1867,.  when  the  court 
held,  that  the  act  required  a  ratable  distri- 
bution of  the  assets  of  the  bank  among  all 
the  creditors  not  having  specific  liens  upon 
the  property  of  the  bank;  and  that  the 
plaintiff  and  others,  who  made  deposits 
prior  to  the  1st  of  January,  1862,  were  en- 
titled as  general  creditors  of  the  bank  to 
share  in  the  distribution  of  the  assets  under 
said  deed  in  proportion  to  the  amount  of 
their  respective  credits  as  depositors  with 
the  said  bank.  And  the  decree  WdS  accord- 
ingly. From  this  decree  Robinson  and 
Goddin  applied  to  this  court  for  an  appeal; 
which  was  allowed. 

N.  P.  Howard  and  Macfarland,  for  the 
appellants. 

Keeson  and  Spilman,  for  the  appellees. 

JOYNES,  J.  The  only  question  presented 
by  this  appeal  is,  whether  the  president  and 
directors  of  the  Farmers'  Bank  had  author- 
ity to  convey  the  assets  of  the  bank  by  the 
deed  of  January  19,  1867,  in  trust  for  the 
benefit  of  the  noteholders,  in  preference  to 
depositors  and  other  general  creditors  of  the 
bank. 

The  plaintiff  claims  to  be  a  creditor  of 
the  bank  by  virtue  of  a  general  deposit.  It 
is  well  settled,  and  the  principle  has  not 
been  controverted  in  this  case,  that  a  gen- 
eral  deposit  of  money  in  a  bank  cre- 

512  ates     the     relation    of    debtor    '^and 
creditor    between    the    bank    and  the 

depositor.  Though  we  call  it  a  deposit,  it 
is  a  loan,  and  not  a  bailment.     Commercial 


Bank  v.  Hughes,  17  Wend.  R.  94 ;  Marine 
Bank  v.  Fulton  Bank,  2  Wall.  U.  S.  R.  252; 
Pilling  on  Merc.  Accounts  53;  Dowes  v. 
Phoenix  Bank,  6  Hill's  R.  297. 

It  is  contended  for  the  appellants,  that  it 
was  competent  for  the  bank,  though  it  was 
insolvent  and  had  suspended  business  in 
consequence  of  its  insolvency,  to  give  pref- 
erences among  its  creditors ;  that  this  right 
belonged  to  the  bank  under  the  law  as  it 
existed  when  the  act  of  February  12,  1866, 
was  passed,  and  tha.t  it  was  not  taken  away 
or  impaired  by  that  act.  On  the  part  of  the 
appellee  it  is  contended,  that  when  a  bank 
has  become  insolvent  and  suspended  busi- 
ness in  consequence  of  its  insolvency,  its 
assets  become  a  trust  fund  to  be  applied  to 
the  payment  of  all  its  debts,  for  which 
there  are  no  specific  liens,  ratably;  and 
that  the  bank  has  no  right  to  make  an  as- 
signment giving  preference  to  some  of  its 
creditors  over  others,  so  as  to  defeat  this 
ratable  distribution.  And  it  is  further  con- 
tended, that  if  the  bank  had  power,  under 
the  laws  as  they  stood  before  the  passage 
of  the  act  of  February  12,  1866,  to  make  an 
assignment  for  the  benefit  of  some  of  its 
creditors  in  preference  to  others,  notwith- 
standing its  insolvency*  and  suspension, 
that  right  was  taken  away  by  the  act  of 
February  12,  1866. 

In  the  view  which  I  take  of  the  case,  it  is 
not  necessary  to  consider  what  would  have 
been  the  rights  and  powers  of  the  bank  if 
the  act  of  IFebruary  12,  1866,  had  not  been 
passed.  By  the  laws  in  force  before  the 
passage  of  that  act,  authority  was  reserved 
to  the  I/egislature  to  alter,  modify  or  repeal 
the  charter  of  the  Farmers'  Bank  at  its 
pleasure.  If,  therefore,  the  bank  had  the 
power  claimed  for  it,  either  under  the  gen- 
eral principles  of  law  applicable  to  corpora- 
tions, or  by  reason  of  the  provisions 
513  of  its  charter,  *it  was  competent  for 
the  legislature  to  restrict  it,  or  to 
take  it  away  altogether.  No  objection  could 
be  made  to  such  an  act  on  the  ground  that 
it  takes  away  a  vested  right  of  the  corpora- 
tion, or  impairs  the  obligation  of  the  con- 
tract between  the  corporation  and  the  State. 
The  right  of  the  State  to  alter  or  repeal  the 
charter  entered  into  the  contract  as  an  es- 
sential part  of  it,  and  the  corporation  could 
not  make  an  exercise  of  that  authority  a 
ground  of  complaint  as  an  invasion  of  its 
rights.  Anderson  v.  Commonwealth,  supra 
295.  The  decision  of  this  case  must  turn, 
therefore,  upon  the  construction  of  the  act 
of  February  12,  1866.  And  by  the  express 
terms  of  the  deed  the  preference  which  it 
proposes  to  give  to  the  noteholders  is  made 
dependent  upon  the  right  of  the  bank,  under 
the  said  act,  to  give  such  a  preference. 

The  events  of  the  late  war  reduced  all  the 
banks  of  circulation  in  the  State  to  a  con- 
dition of  utter  and  hopeless  insolvency. 
They  suspended  business  from  necessity, 
and  there  was  no  possibility  of  a  resump- 
tion. It  only  remained  to  wind  them  up, 
and  to  distribute  among  their  creditors  such 
remnants  of  their  assets  as  might  be  real- 
ized.    In  this  condition   of   things,    and  to 
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accomplish  this  object  effectually  and  upon 
equitable  terms,  the  act  of  February  12, 
1866,  was  passed.  It  is  entitled  *'An  act 
requiring  the  banks  of  this  Commonwealth 
to  go  into  liquidation.  It  proceeded,  how- 
ever, upon  the  assumption,  that  the  banks 
were  already  in  a  course  of  liquidation, 
forced  upon  them  by  the  calamities  of  the 
war,  and  its  purpose  was  to  provide  regula- 
tions by  which,  as  recited  in  the  preamble, 
'^a  speedy  settlement  of  the  affairs  of  said 
banks  should  be  made,  in  order  to  a  legal 
and  proper  distribution  of  their  assets 
amongst  all  persons  entitled  to  share  in 
such  distribution." 

The  first  section  of  the  act  provides  that 
it   shall   be   lawful   for   the   president   and 
directors  of  any  bank  of  circulation,  char- 
tered by  the  General  Assembly  of  Vir- 

514  ginia,  to  *make  a  deed  conveying  all 
the  assets  of  the  bank  to  such  persons 

as  they  may  select,  and  providing  that  ^Hhe 
proceeds  of  said  assets  shall  be  distributed 
amongst  all  persons,  corporations  and  as- 
sociations entitled  to  share  in  such  distri- 
bution according  to  the  legal  rights  and 
priorities  of  such  persons,  corporations  and 
associations  at  the  time  such  deed  shall  be 
executed.'*  This  provision  plainly  contem- 
plates that  the  deed  shall  recognize  and  re- 
spect existing  priorities,  which  neither  the 
bank  nor  the  Legislature  could  destroy  or 
impair;  but  it  gave  no  authority  to  create 
new  ones.  The  act  did  not  undertake  to  as- 
certain the  rights  and  priorities  of  different 
classes  of  creditors,  or  to  lay  down  any 
rules  upon  that  subject.  It  left  them  to  be 
ascertained  in  each  case  according  to  the 
particular  facts  and  the  law  applicable  to 
them.  It  contemplated  that,  subject  to  such 
existing  priorities,  equality  should  be  the 
rule  of  distribution. 

The  second  section  makes  a  provision, 
the  object  of  which  is  to  prevent  any  cred- 
itor from  obtaining  by  suit  more  than  his 
*'just  and  ratable  share  in  the  distribution 
of  the  proceeds  of  the  assets  of  the  bank," 
and  thus  to  preserve  the  equality  contem- 
plated by  the  first  section.  This  section  is 
in  these  words:  **That  whenever  any  cred- 
itor or  creditors  of  any  bank  of  circulation 
of  this  Commonwealth  shall,  by  any  suit  or 
legal  process  whatsoever,  seek  to  obtain  a 
judgment,  decree  or  order,  which  said  judg- 
ment, decree  or  order  when  rendered  or 
made  would  create  a  lien  in  favor  of  such 
creditor  or  creditors  upon  the  assets  of  said 
bank,  or  upon  any  portion  of  such  assets, 
and  thereby  entitle  such  creditor  or  cred- 
itors to  receive  more  than  his  or  their  just 
and  ratable  share  or  shares  in  the  distribu- 
tion of  all  the  assets  of  said  bank,  then 
and  in  that  case,  and  in  order  to  preserve 
the  just  rights  of  all  creditors  of  said  bank 
to  a  fair  pro  rata  distribution  of  the 
proceeds  of  said   assets,  and    for   the 

515  *purpose  of  effecting  such  distribu- 
tion, it  shall  be  the  duty  of  the  presi- 
dent and  directors  of  said  bank,  and  they 
are  hereby  required  to  make,  or  cause  to  be 
made,  a  deed  of  conveyance  of  the  assets  of 
said  bank  in  such  manner  and  form  and  for 
such    purposes   as  are   provided  for  in  the 


first  section  of  this  act.*'  This  provision 
in  effect  declares,  that  each  creditor  of  the 
bank  is  entitled  to  his  '* ratable  share**  in 
**a  fair  pro  rata  distribution"  of  the  assets 
of  the  bank,  and  plainly  implies  that  such 
is  to  be  the  rule  of  distribution  in  case  no 
deed  shall  be  made.  The  deed  is  required  to 
be  made  only  when  it  shall  become  neces- 
sary to  prevent  a  disturbance  of  this  rule  of 
distribution  ;  the  object  of  the  deed  is  not 
to  establish  the  rule,  but  to  "preserve**  it. 
This  view  is  confirmed  by  the  third  section, 
which  makes  it  the  duty  of  the  banks,  or 
their  legal  representatives,  '*on  the  1st  da; 
of  April,  1866,  and  quarterly  thereafter 
until  final  liquidation,*'  to  publish  a  state- 
ment of  their  condition,  **and  to  make  dis- 
tribution of  the  assets  on  hand  at  the  end 
of  each  quarter,  according  to  the  provisions 
of  the  first  section  of  this  act,  so  far  as  the 
same  can  be  done  consistently  with  'the  in- 
terests of  all  the  creditors  of  said  banks." 
This  provision  shows,  that  the  rule  of  dis- 
tribution was  established  by  the  first  sec- 
tion, and  that  the  same  rule  is  to  be  observed 
in  every  quarterly  distribution  '* until  final 
liquidation." 

I  have  already  shown,  that  the  establish- 
ment of  a  general  rule  of  distribution, 
which  could  not  be  defeated  or  disregarded 
by  the  banks,  was  no  invasion  of  their 
rights.  And  it  was  eminently  just  and 
proper.  Among  creditors  having  no  legal 
priorities,  equality  was  equity.  The  banks 
had  ceased  to  exist  for  the  purposes  for 
which  they  were  created.  A  resumption  of 
their  operations  as  banks  was  impossible. 
The  stockholders  had  no  longer  any  inter- 
est in  them.  It  only  remained  to  wind  them 
up  for  the  benefit  "of  their  creditors.  Un- 
der such  circumstances,  there  was 
516  *no  reason  of  policy  or  justice  why 
the  banks  should  be  allowed  to  mikt 
arbitrary  preferences  between  those  whose 
rights  were  equal.  The  Legislature,  there- 
fore, determined  to  treat  their  assets  as  a 
trust  fund,  to  be  distributed  among  the 
creditors  generally  in  proportion  to  their 
respective  'debts,  subject  only  to  existing 
priorities,  legal  or  equitable. 

It  only  remains  to  enquire,  whether  the 
noteholders  were  entitled  to  priority  over 
depositors' or  other  general  creditors.  They 
had  no  lien,  and  therefore  no  priority  at 
law.  Nor  is  there  any  rule  of  equity  upon 
which  they  could  claim  priority.  It  was  so 
held  by  the  Supreme  court  of  Massachusetts 
in  Stockholders  of  Cochituate  Bank  v.  Colt 
&  al.,  1  Gray's  R.  382.  In  the  matter  of  the 
Franklin  Bank,  1  Paige's  R.  249,  general 
depositors  claimed,  upon  more  plausible 
grounds,  that  they  were  entitled  to  priority 
over  the  noteholders,  but  their  claim  was 
overruled  by  Chancellor  Walworth.  It  was 
held,  in  both  cases,  that  the  noteholders  of 
an  insolvent  bank  stand  upon  the  same 
footing  as  other  general  creditors. 

I  am  of  opinion,  therefore,  that  the  de- 
cree should  be  affirmed. 

The  other  judges  concurred  in  the  opinion 
of  Joynes,  J. 


Decree  affirmed. 
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517  ♦Jones  &  Co.  v.  The  City  of  Richmond. 

April  Term,  1868,  Richmond. 

Manidpal  Corporations— Destruction  of  Liquor  by  City 
Ordinance— Liability  of  City.*— On  the  '2d  of  April. 
186&.  in  anticipation  of  the  evacuation  of  the  city 
of  Richmond  by  the  Confederate  army,  the  Coun- 
cil of  the  city  ordered  the  destruction  of  all  the 
liquor  in  the  city,  and  undertook  to  pay  for  it. 
The  Council,  under  the  charter  of  the  city,  had 
authority  to  make  the  order  and  the  pledsre;  and 
the  city  of  Richmond  is  responsible  for  the  value 
of  the  liquor  destroyed  under  the  order  of  the 
Council. 

This  was  an  action  on  the  case  in  assumpsit 
in  the  Circuit  Court  of  the  city  of  Richmond, 
brought  by  William  B.  Jones  and  Richard 
Lf.  Brown,  merchants  and  partners  trading- 
under  the  name  and  style  of  W.  B.  Jones  & 
Co.,  against  the  city  of  Richmond,  to  re- 
cover the  value  of  a  quantity  of  liquor  de- 
stroyed by  the  order  of  the  Council  of  the 
city  on  the  morning  of  the  3d  of  April, 
1865.  The  declaration  contained  two  special 
counts,  and  the  common  counts  in  assump- 
sit. There  was  a  demurrer  to  the  special 
counts,  which  was  sustained  by  the  court ; 
but  as  the  demurrer  was  sustained  on  the 
ground  that  the  facts  did  not  constitute  a 
cause  of  action  against  the  city,  they  need 
not  be  further  stated. 

Upon  the  trial  the  plaintiffs  introduced  as 
evidence  the  following  resolutions  of  the 
Council  of  the  city,  adopted  on  the  2d  of 
April,  1865: 

1.  Resolved,  That  it  is  the  imperative 
duty   of    this  Council,    in   the  case  of  the 

evacuation  of  this  city  by  the  govem- 

518  ment  *and   army,    to  provide,   as  far 
as  it  can,  for  the  immediate  destruc- 
tion of  the  stock  of  liquor  in  the  city. 

2.  Resolved,  That  a  committee  of  twenty- 
five  citizens  in  each  ward  be  appointed  by 
the  president  to  act  on  behalf  of  the  city, 
and  proceed  at  once  to  accomplish  this  ob- 
ject. That  said  committee  destroy  on  the 
premises  all  the  liquor  they  can  find,  giv- 
ing receipts  for  the  same  to  the  holders. 

3.  Resolved,  That  the  faith  of  the  city 
be  and  it  is  hereby  pledged  for  the  payment 
of  the  value  of  all  the  liquor  so  destroyed 
to  the  holders  of  said  receipts. 

They  further  proved  by  a  witness,  that 
he  was  one  of  the  committee  appointed 
under  the  second  resolution  of  the  Council, 

*nnniclpal  Corporations— Destruction  of  Liquor  by 
City  Ordinance— Liability  of  City.— The  decision  in  the 
principal  case  was  recogrnized  as  sound  in  Dinwiddle 
County  V.  Stuart,  28  Gratt.  6S6.  650.  679.  and  was 
accepted  by  the  Supreme  Court  of  the  United  States 
in  City  of  Richmond  v.  Smith.  16  Wall.  438,  21  L.  Ed. 
201.  assettlinflT  the  local  law  upon  the  subject  But 
in  Wallace  v.  City  of  Richmond,  94  Va.  204.  26  S.  E. 
Bep.  586.— a  case  invoKiufir  the  same  question  as  the 
principal  case,  i.  «..  as  to  the  council's  power,  under 
the  law,  to  direct  the  destruction  of  the  plaintiff *s 
liquor  and  bind  the  city  to  pay  him  for  It— the  prin- 
cipal case  was  disapproved,  and  it  was  held  that  the 
order  was  viXtra  tires  and  that  the  city  was  not  bound 
for  the  paj'ment  of  the  liquor  destroyed. 


and  that,  on  the  morning  of  the  3d  of  April, 
1865,  he  caused  to  be  destroyed  under  the 
said  resolutions,  the  whiskey,  brandy,  rum 
and  alcohol  of  the  plaintiffs,  which  is  men- 
tioned in  a  receipt  given  by  him  at  the 
time  to  the  plaintiffs.  This  receipt  was  in- 
troduced in  evidence,  dated  Richmond, 
April  3d,  1865:  Received  and  destroyed  for 
Mr.  W.  B.  Jones,  (specifying  the  quantity 
of  the  different  kinds  of  liquor),  for  which 
the  city,  through  its  Council,  agrees  to  pay 
its  full  value,  this  receipt  being  his  voucher. 
The  plaintiffs  then  introduced  evidence  as 
to  the  value  of  the  liquor ;  when  the  attorney 
of  the  City  moved  the  court  to  instruct  the 
jury,  that  the  plaintiffs  are  not  entitled  to 
recover  against  the  defendant  any  damages 
for  the  destruction  of  said  liquor,  no  matter 
what  was  the  value  thereof.  This  instruc- 
tion the  court  gave;  and  the  plaintiffs  ex- 
cepted. 

There  was  a  verdict  and  judgment  for 
the  defendant ;  and  the  plaintiffs  obtained 
a  writ  of  error  from  a  judge   of  this  court. 

C.  Robinson,   Roberts  and  Nance  &  Wil- 
liams, for  the  appellants. 

519  *lst.  This  case  does  not  come  under 
the  custom    by   which    land    may   be 

used  for  defence  against  a  foreign  enemy, 
which  is  referred  to  in  8  E.  4,  23 ;  1  Bac. 
Abr.  fo.  201,  titles  Customes  pi.  45;  20  Vin. 
Abr.  476,  title  Trespass  (B.  a)  pi.  4;  21 
H.  7,  27,  cited  in  2  Bac.  Abr.  285,  title 
Trespass  pi.  213;  20  Vin.  Abr.  513,  title 
Trespass  pi.  24,  12  H.  8,  f o.  2 ;  13  H.  8,  f o. 
15 ;  29  H.  8 ;  Maliverer  v.  Spike,  1  Dyer  R. 
36b. ;  Saltpeter  case,  12  Rep.  12,  13;  Mouse's 
case,  12  Rep.  63 ;  Gedge  v.  Minne,  2  Bulstr. 
61.  And  even  in  such  cases  Vattei  says, 
when  standing  com  or  storehouses  are  de- 
stroyed to  prevent  their  being  of  use  to  the 
enemy,  such  are  to  be  made  good  to  the 
owner,  who  should  bear  only  his  quota. 
Book  3,  ch.  16,  {  232. 

2d.  The  constitution  of  the  United  States, 
Article  5  of  the  amendments,  and  of  Vir- 
ginia, Article  4,  {  15,  provide  that  private 
property  shall  not  be  taken  for  public  use 
without  just  compensation.  The  restrictions 
put  by  these  provisions  upon  legislation  by 
the  State  may  be  seen  by  reference  to  2 
Kent's  Com.  339;  Mayor,  Ac,  of  New  York 
V.  I^ord,  17  Wend.  R.289, 18  Id.  126;  Stone, 
&c.,  V.  Mayor,  &c.,  of  New  York,  25  Wend. 
R.  157;  Taylor,  &c.,  v.  Inhabitants  of  Ply- 
9iouth,  8  Mete.  R.  462;  Code  ch.  55,  {{ 
16,  17. 

3d.  The  council  of  the  city  of  Richmond 
had  authority  to  pass  the  resolutions  adopted 
on  the  2d  of  April,  1865,  and  to  come  under 
the  engagement  contained  in  them.  The 
54th  and  56th  chapters  of  the  Code  are  ap- 
plicable to  the  corporation  of  Richmond 
and  the  Council  of  the  city ;  and  the  powers 
of  the  corporation  are  still  further  enlarged 
by  the  charter  of  March  18th,  1861.  By 
section  twenty-nine  of  the  charter,  the 
Council  has  authority  to  pass  all  by-laws, 
rules  and  ordinances  not  repugnant  to  the 
constitution  and  laws  of  the  State,  which 
shall  be  necessary  for  the  good  order 

520  and  government  of  such   persons  *as 
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shall  from  time  to  time  reside  or  be 
within  the  limits  of  the  city,  &c. ;  or  which 
they  shall  deem  necessary  for  the  peace, 
comfort,  convenience,  good  order,  good 
morals,  health  or  safety  of  said  city  or  of 
the  people  or  property  therein.  It  was  for 
the  Council,  under  the  powers  vested  in  it,  to 
determine  what  was  necessary  for  the  peace, 
good  order  and  safety^  of  the  city ;  and  in 
the  performance  of  their  duty  they  directed 
the  destruction  of  the  liquor  in  the  city,  and 
undertook  to  pay  for  it. 

4th.  It  made  no  difference  that  the  prop- 
erty destroyed  was  liquor.  Wynehamer  v. 
The  People,  13  New  York  R.  (3  Kernan) 
384;  Howell,  Ac,  v.  City  of  Buffalo,  15  New 
York  R.  (1  Smith)  519. 

Daniel,  for  the  appellee. 

The  only  question  in  this  case  is,  whether 
the  Council  of  the  city  had  authority  to 
destroy  the  liquor  in  the  city  at  the  time  it 
was  ordered.  This  authority  must  be  de- 
rived, if  it  existed,  from  one  of  two  sources. 
First — Overruling  necessity;  or.  Second — 
The  right  of  eminent  domain.  The  dis- 
tinction between  these  sources  of  power  is 
explained  in  American  Print  Works  v. 
Lawrence,  3  Zabr.  R.  603-608.  If  the  au- 
thority was  derived  from  the  first  source, 
then  the  plaintiffs  had  no  right  to  compen- 
sation ;  and  the  promise  of  the  Council  was 
without  authority  and  without  considera- 
tion. 

« 

There  is  certainly  no  inherent  right  of 
eminent  domain  in  the  corporation  of  the 
city  of  Richmond.  All  its  powers  are 
derivative,  and  are  only  such  as  are  vested 
in  it  by  statute;  and  in  construing  the 
statutes  giving  it  powers,  we  are  told  that 
they  must  be  construed  strictly.  City  of 
Richmond  v.  Daniel,  14  Gratt.  388;  City  of 
New  London  v.  Brainard,  22  Conn.  R.  552; 
State  of  New  York  v.  Mayor  and  Aldermen 
of  New  York,  3  Duer's  R.  110;  City  of  La- 
fayette V.  Cox,  5  Indiana  R.  38. 
521  *There  is  no  doubt  that  the  Legis- 

lature may  grant  this  power  of  emi- 
nent domain  to  corporations,  and  counties 
which  are  quasi  corporations ;  and  that  this 
has  been  done  in  some  cases  in  this  State,  as 
to  take  land  for  streets,  for  gas  and  water 
works,  for  roads  and  mills.  But  the  fact 
that  these  powers  have  been  granted  de- 
monstrates the  necessity  of  the  grant  to 
the  exercise  of  such  powers. 

It  is  not  pretended  that  there  is  any  ex- 
press grant  to  the  corporation  of  Richmond 
of  the  power  to  destroy  the  property  of  the 
citizen ;  but  counsel  attempt  to  derive  it 
from  some  general  words  to  be  found  in 
section  twenty-nine  of  the  charter  of  the 
city  of  March  18th,  1861.  It  is  obvious, 
however  that  the  language  must  be  con- 
strued with  reference  to  the  other  powers 
granted  to  the  city;  otherwise  the  expres- 
sion of  specific  grants  of  power  would  have 
been  useless;  and  it  is  obvious  too,  that 
the  powers  to  be  exercised  under  these  gen- 
eral words  is  to  be  exercised  by  fixed  and 
permanent  by-laws,  rules  or  ordinances  and 


not  by  some  individual  and  instantaneous 
act.  All  the  provisions  of  the  section  refer 
to  legislation,  not  executive  action. 

RIVES,  J.  This  cause  rests  upon  a  bill 
of  exceptions  to  an  instruction  of  the  court 
denying  the  right  of  the  plaintiffs  to  recover 
upon  the  evidence.  Questions  were  made 
by  demurrer  to  the  first  and  second  counts 
of  the  declaration;  but  in  the  argument 
here  it  seemed  to  be  conceded,  that  the 
necessity  of  deciding  them  would  be  super- 
seded by  an  adjudication  of  the  principle 
defining  the  liability  of  the  defendant  in 
error.  Hence,  it  will  not  be  necessary  to 
bestow  any  special  notice  upon  the  plead- 
ings, but  to  restrict  our  examination  to  the 
propriety  of  this  instruction.  Its  grounds 
are  not  expressed  in  the  record ;  but  the  full 
and  exhaustive  argument  we  have  had  at 
this  bar,  discloses  them  with  great  clear- 
ness.    It  is  contended   on    the  part  of 

522  *the  City,  that  the   corporation  is  not 
liable  on  two  grounds:  first,    because 

the  destruction  of  these  stores  was  the  re- 
sult of  that  urgent  necessity  which,  on 
common  law  principles,  deprives  the  sufferer 
of  indemnity ;  and  secondly,  if  not  to  be 
so  regarded,  it  was  an  exercise  of  eminent 
domain,  not  pertaining  to  the  corporation 
either  by  express  or  implied  delegation  of 
powers  to  that  end,  in  its  charter,  or  the 
general  laws  of  the  State. 

The  resolutions  of  the  City  Council  for 
the  destruction  of  these  liquors  were  taken 
on  the  eve  of  its  evacuation,  in  April,  1865. 
and  were  carried  into  effect  just  before  the 
entry  of  the  I^ederal  forces.  However, 
opinions  may  differ  as  to  the  extremity  of 
this  emergency ;  and  the  propriety  of  the 
measures  thus  taken  to  remove  the  most 
common,  if  not  the  most  certain,  cause  of 
riot  and  military  insubordination  upon  snch 
an  event,  it  must  be  conceded  that  this  step 
was  not  inconsistent  with  a  prudent  fore- 
cast, a  wise  discretion,  and  a  reasonable 
precaution.  It  may  not  now  be  possible  to 
determine  how  far  military  discipline 
might  have  restrained  the  soldiery  and 
populace  under  the  ordinary  license  and 
excitements  of  such  an  occasion,  from  the 
plunder  of  these  liquors,  and  the  disorders 
usually  created  by  it ;  the  natural  proba- 
bility, however,  that  it  might  not  have  been 
prevented  by  all  the  resources  of  military 
discipline,  should  now  be  accepted  as  a 
sufiicient  justification  of  that  discretion 
which  was  reasonably  employed  in  removing 
such  a  prolific  source  of  disorder  and  bmtal 
license  on  an  occasion  so  threatening  to 
the  safety  of  property  and  the  good  order 
of  society.  It  was  not  for  the  Council,  in 
its  deliberations  on  the  2d  of  April,  to 
foresee  the  order  or  events  of  a  military 
hostile  occupation,  or  to  determine  whether 
or  not,  by  design  or  accident,  the  city  might 
be  exposed  to  the  perils  of  rapine  and 
disorder    under   such    circumstances. 

523  Hence,    it    must   be     admitted   *that 
these  legislative  guardians  of  the  city 

were  well  justified  in  the  exercise  of  a  dis- 
cretion as  to  the  destruction  of  stores  so 
dangerous    to   the   peace   and  safety  of  the 
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City ;  and  that  there  is  nothing  in  the  facts 
of  this  cause  to  create  the  belief  that  their 
action  in  the  premises  was  not  the  result 
of  a  sound  discretion  and  a  proper  precau- 
tion. 

But  the  question  is  raised  whether  these 
resolutions  were  within  the.  scope  of  their 
corporate  powers.  This  court  has  judicially 
recognized  this  corporation  as  a  public  mu- 
nicipality, as  well  as  a  private  one,  and 
clothed  with  delegated  trusts  of  a  govern- 
mental kind.  The  General  Assembly  has 
chosen  to  impart  to  it  some  of  its  own  sov- 
ereign attributes  over  the  people  and  prop- 
erty embraced  by  its  charter.  It  is  needless 
to  enumerate  these.  It  is  sufficient  for  the 
purpose  of  this  enquiry  to  state,  that  it  pos- 
sesses all  the  general  corporate  ^* powers 
an<}  capacities  appertaining  to  municipal 
corporations  in  this  commonwealth,"  and 
that  by  the  29th  section  of  its  charter,  the 
Council  is  specially  empowered  to  **pass  all 
by-laws,  rules  and  regulations,  which  they 
shall  deem  necessary  for  the  peace,  comfort, 
convenience,  good  order,  good  morals, 
health  or  safety  of  said  city,  or  of  the  people 
or  property  therein."  It  is  hard  to  con- 
ceive of  larger  terms  for  the  grant  of  sov- 
ereign, legislative  powers,  to  the  specified 
end  than  those  thus  employed  in  the 
charter;  and  they  must  be  taken  by  neces- 
sary and  unavoidable  intendment  to  com- 
prise the  powers  of  eminent  domain  within 
these  limits  of  prescribed  jurisdiction. 
There  were  two  modes  open  to  the  Council: 
first,  to  direct  the  destruction  of  these 
stores,  leaving  the  question  of  the  City's 
liability  therefor  to  be  afterwards  litigated 
and  determined;  or  secondly,  -  assuming 
their  liability,  to  contract  for  the  values 
destroyed  under  their  orders.  Had  they 
pursued  the  first  mode,  the  corporation 
would  have  been  liable  in  an  action 
524  of  trespass  *for  the  damages;  but 
they  thought  proper  to  adopt  the  lat- 
ter mode,  made  it  a  matter  of  contract,  and 
approach  their  citizens,  not  as  trespassers, 
but  with  the  amicable  proffer  of  a  formal 
receipt  and  the  plighted  'faith  of  the  city* 
for  the  payment.  In  this,  they  seem  to  me  to 
be  well  justified.  They  found  themselves 
inhibited,  by  the  terms  of  their  charter, 
sect.  49,  from  *' taking  or  using  any  private 
property  for  public  purposes,  without  mak- 
ing to  the  owner  or  owners  thereof  just 
compensation  for  the  same."  I  am  well 
aware  the  exception  is  taken  in  adjudged 
cases,  that  such  destruction  is  not  within 
this  language;  but  coupled  with  the  in- 
herent equity  of  such  a  course,  this 
language  was  persuasive  to  the  actual 
agreement  for  payment,  and  should  be  ac- 
cepted as  a  probable  and  reasonable  motive 
with  the  Council. 

One  of  the  primary  and  fundamental 
capacities  of  a  corporation  is,  '*to  contract 
and  to  be  contracted  with."  The  City, 
through  its  Council  and  committees,  ap- 
proach the  liquor  dealers  and  possess  them- 
selves of  their  stores  by  virtue  of  a  formal 
contract,  set  forth  in  the  resolutions  of  the 
Council,  to  receipt  and  pay  for  them.     The 


least  that  could  be  said,  if  the  City  can  es- 
cape this  contract,  would  be,  that  the  citizen 
was  a  sufferer  by  obedience  to  the  public 
authority,  and  betrayed  by  his  acquiescence 
in  the  formally  proffered  terms  of  the  City. 
I  am  happy  in  the  confidence,  that  no  such 
consequence  and  injustice  can  result  from 
the  doctrines  of  law  applicable  to  this  case. 
The  Council,  or  its  successors,  cannot 
esteem  it  a  hardship  to  be  required  to  keep 
their  plighted  faith  to  the  holders  of  their 
receipts ;  and  their  failure  to  do  so  without 
suit,  which,  I  confess,  excites  my  surprise, 
is  doubtless  due  to  the  doubts  that  have 
been  raised  by  the  able  counsel  for  the 
defendant  in  error.  I  am,  therefore,  of 
opinion    that     the    court     below    erred    in 

its  Instruction    to   thee  jury,    and   in 
525      ^sustaining   the  demurrer  to  the  first 

and  second  counts,   which  set  out  the 
special  undertaking  of  the  defendant. 

The  other  judges  concurred  in  the  opinion 
of  Rives,  J. 

Judgment  reversed. 


526         *Brent  v.  Washington's  Adm V. 

April  Term,  1866,  Richmond. 
I.  Wllte— Conttmctloii   of— Case  at  Bar.«--Testator 
says:  I  give  to  my  son  H  tbesumof  £1,000  Virginia 
currency,  in  trost  to  apply  the  interests  and  profits 
towards  the  support  of  my  danarhter  A,  to  her  sole 
and  separate  benefit,  free  from  the  debts,  &c.,  of 
her  husband,  darinar  her  natural  life;  and  after 
her   decease,    to    divide    the    principal    equally 
amongst  her  children  and  their  representatives, 
accordinflT  to  the  statute  of  distributions.    Testa- 
tor died  in  1823;  A  died  in  1861.    Held: 
I.  5«me—5«ne  — Same.  — The  children  of  A  took 
vested  interests  in  the  remainder  on  the  death 
of  the  testator,  subject  to  be  divested  on  their 
dyinflT  in  the  lifetime  of  A. 
a.  Same— Same— 5ame.— On  the  death  of  a  child  of 


*Wllls— Cofistmctloii  of.- In  2i  foot-note  to  Corbin  v. 
Mills,  19  Qratt.  438.  the  facts  and  decision  in  Talia- 
ferro V.  Day,  83  Va.  91.  are  given  and  it  is  said  that 
the  court  based  its  decision  partly  on  Corbin  v. 
Mills.  The  other  cases  cited  as  authority  for  its 
holdlnflT  are  the  principal  case,  Harrison  v.  Harri- 
son. 2  Oratt.  1;  Martin  v.  Kirby,  11  Qratt.  67;  Row- 
lett  V.  Rowlett,  5  LeiflTh  20;  Hansford  v.  Elliott,  9 
LeiflTh  79. 

In  Gish  V.  Moomaw,  89  Va.  370.  15  S.  E.  Rep.  868,  the 
court  designated  the  decision  in  the  principal  case 
as  the  "key  to  Dickinson  v.  Hoomes,"  1  Gratt.  808. 

Vesting  of  Remainders.— In  Corbin  v.  Mills.  19  Gratt. 
472,  the  court  said:  "It  is  a  familiar  principle,  that 
the  law  favors  the  vestlnflr  of  estates,  and  where  a 
leflracy  is  given,  which  is  not  to  be  enjoyed  in  pos- 
session until  some  future  period  or  event,  it  will, 
where  no  special  intent  to  the  contrary  is  mani- 
fested in  the  will,  be  held  to  be  vested  in  interest 
immediately  on  the  death  of  the  testator,  rather 
than  contingent  upon  the  state  of  things  that  may 
happen  to  exist  at  the  period  of  payment  or  distribu- 
tion. Catlett  &  uz.  V.  Marshall  &  als..  10  Leigh  79; 
Martin  v.  KIrby,  11  Gratt  67;  Brent  v.  Washinaton'i 
Adm*r,  18  Oratt.  526;  Doe  v.  Considine,  6  Wall.  U.  S. 
R.  458."  See  also,  footnote  to  Corbin  v.  Mills.  19  Gratt 
438. 
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At  in  ber  lifetime,  unmarried,  tbe  next  of  kin  of 
the  cbild  took  a  vested  interest  in  his  or  her 
share,  which  was  absolute,  and  not  subject  to  be 
divested  by  the  death  of  such  next  of  kin  In  the 
lifetime  of  A. 
3.  Same— 5«ne— 5aine.— On  the  death  of  a  child  of 
A,  in  her  lifetime,  leavlnar  a  husband  and  child 
survlvlnflT  her,  the  husband  took  the  interest  of 
his  wife:  and  this  thousrh  such  child  of  A  died 
before  the  act.  Code  ch.  123,  S  10. 
a.  Chancery  Pleading— nislolnder  of  Parties— Case  at 
Bar.— M  Is  administrator  of  husband  and  wife,  and 
it  beinflT  doubtful  whether  the  riflrht  to  a  fund  is  In 
the  estate  of  husband  or  wife,  he  sues  for  it  In 
equity  In  both  characters.    The  bill  is  not  demur- 
rable for  misjoinder  of  parties. 
3.  >  Appellate  Practice— Construction  of  Will— Reversal 
of  Decree— Case  at  Bar.— A  defendant  belnar  in  de- 
fault for  want  of  an  answer,  comes  In  and  demurs 
to  the  bill;  and  upon  the  hearlnsr  upon  the  de- 
murrer, the  court  overrules  It,  and  proceeds  to 
decree  upon  the  case.    The  only  question  In  the 
cause  beinflT  upon  the  construction  of  a  will,  and 
the  defendant  not  havlnar  asked  leave  to  file  an 
answer,  the  appellate  court  will  not,  for  this  cause, 
reverse  a  decree  which  is  correct  upon  the  merits. 

527  *Thi8  was  a  bill  filed  in  the  Circuit 
Court  of  Fauquier  county^  bj  Malcolm 

B.  Washington,  as  the  administrator  of 
Temple  M.  Washington  deceased,  and  also 
as  administrator  of  Mary  D.  Washington, 
claiming  a  portion  of  a  fund  of  ;fl,000,  be- 
queathed by  George  Fitzhugh.  The  will  of 
Greorge  Fitzhugh  bears  date  April  7th,  1818, 
and  was  admitted  to  probate  April  29th, 
1823.  The  case  is  fully  stated  by  Judge 
Joynes  in  his  opinion. 

Brent,  for  the  appellant. 

Blackwell  &  Spilman  for  the  appellee. 

JOYNES,  J.  This  case  depends  upon  the 
construction  of  a  clause  in  the  will  of 
George  Fitzhugh,  who  died  in  or  about  the 
year  1823,  which  clause  is  in  the  following 
words:  **I  give  to  my  son,  Henry  Fitzhugh, 
the  sum  of  one  thousand  pounds,  Virginia 
currency,  in  trust,  that  he  shall  apply  the 
interest  and  profits  thereof  towards  the  sup- 
port and  maintenance  of  my  daughter  Ann 
Baylor,  to  her  sole  and  separate  benefit, 
free  from  the  debts,  contracts  or  control  of 
her  husband,  during  her  natural  life,  and 
after  her  decease,  to  divide  the  principal 
equally  amongst  her  children  and  their 
representatives,  according  to  the  statute  of 
distributions;  and  I  hereby  authorize  my 
said  son,  his  executors  or  administrators, 
to  invest  the  said  sum  of  money  in  any 
government  or  bank  stock,  the  profits  and 
principal  of  which  to  be  disposed  of  in  like 
manner  as  the  interest  and  principal  of  the 
said  sum  is  hereby  directed ;  and  I  do  fur- 
ther empower  my  said  son,  with  the  con- 
sent of  my  said  daughter,  to  vest  the  said 
sum  of  money  or  stock  in  land,  which  shall 
be  settled  and  applied  in  the  same  manner 
as  the  said  money  or  stock  is  directed. ' ' 

At  the  death  of  the  testator,  Mrs.  Baylor 
had  five  children,  and  does  not  appear 

528  to  have  had  any   children  *born  after 
that   time.     She  lived  until  1861,  and 


survived  all  her  children  except  Mrs.  Brent, 
the  wife  of  the  appellant.  First,  her  son 
Nathaniel  died,  unmarried.  Then  Mary  D., 
who  had  intermarried  with  Temple  H. 
Washington,  died,  having  had  two  children, 
one  of  whom  died  before  her,  and  leaving 
the  other  child  and  her  husband  surviving 
her.  The  other  child  died  soon  after,  leav- 
ing the  father  surviving,  who  died  in  1863. 
i  I  infer  that  both  children  died  unmarried 
and  without  issue.  Fanny  died  next,  un- 
married, and,  I  infer,  without  issue. 
Then  Kliza  died,  who  had  intermarried 
with  Joseph  Homer,  and  had  children, 
leaving  her  husband  and  children  stirviving 
her,  all  of  whom,  with  him,  survived  Mrs. 
Baylor. 

The  bill  in  this  case  is  filed  by  Malcolm 
B.  Washington,  as  administrator  of  Temple 
M.  Washington,  and  also  as  administrator 
of  Mary  D.  Washington.  Brent  and  wife, 
and  Joseph  Homer,  in  his  own  right,  and 
as  administrator  of  his  wife,  together  with 
other  parties  responsible  for  the  fund,  are 
made  defendants.  The  defendants  demurred 
to  the  bill.  The  court  overruled  the  de- 
murrer, and  proceeding  at  once  to  render  a 
decree,  held,  in  effect,  that  each  child  of 
Mrs.  Baylor  took,  at  the  death  of  the  testa- 
tor, a  vested  interest  in  remainder  in  one- 
fifth  part  of  the  trust  fund,  and  that  the 
plaintiff,  as  administrator  of  Temple  M. 
Washington,  was  entitled  to  Mrs.  Washing- 
ton's share  of  the  fund.  An  account  of  the 
fund  and  its  distribution  was  directed,  and 
by  a  subsequent  decree  the  report  was  con- 
firmed, which  gave  the  share  of  Mrs.  Homer 
to  her  husband. 

The  general  rule  is,  that  when   property, 
real  or  personal,  is  given  by  will  to  one  for 
life,  and  afterwards  to  his  or   her  children, 
the  children,  if  any,  living  at  the   death  of 
the  testator,    take   vested    interests   in   re- 
mainder,   which   are   liable  to  be  divested 
pro  tanto,  so  as  to  let  in  any  other  children 
that  may  be  bom   during   the  life  of 
529      the  *tenant  for  life.     Upon  the  death 
of  any  of  the  children  before  the  life 
tenant,    their  interests  devolve  upon  their 
representatives ;  that  is  to   say,  in  the  case 
of  land,  upon  the  heirs  or  devisees;  and  in 
the  case  of  personal   property,  upon  the  ex- 
ecutors  or  administrators.     And  such  un- 
doubtedly would  have  been  the  construction 
in  this  case,  if  the  words,  **  and  their  repre- 
sentatives  according  to   the  statute  of  dis- 
tributions,"   had     been     omitted.      There 
would  then  have  been    nothing  from  which 
an    argument    could   be  drawn  in    favor  of 
regarding    the    interests   of   Mrs.  Baylor's 
children  as  contingent,  except  that  the  gift 
to    them   is   in    the   form   of  a  direction  to 
divide  the  fund  among  them  after  the  death 
of   Mrs.    Baylor.     But  the  distribution  was 
obviously    postponed   for  no   other  purpose 
than  to  give  precedence  to  the   life  interest 
of  Mrs.  Baylor.     The   gift   is  in   substance 
a  gift  to  the  children,  subject  to  the  inter- 
est of  Mrs.    Baylor;  the    title   is  conferred 
immediately,     though    the    enjoyment    in 
possession   is  postponed.     When  the  post- 
ponement of  distribution  is  thus  made  only 
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to  g^ive  precedence  to  another  interest.  Jar- 
man  says  that  the  legacy  will  be  held  to  be 
vested,  notwithstanding  the  gift  is  in  the 
form  of  a  direction  to  divide  among  the 
objects  at  the  prescribed  period.  1  Jarm. 
on  Wills,  Ed.  1861,  798.  This  opinion  of 
Jarman  was  approved  in  Packham  v. 
Gregory,  4  Hare's  R.  3%;  and  is  supported 
by  the  decisions  of  this  court  in  Rowlett  v. 
Rowlett's  ex'ors,  5  Leigh  20;  Hansford  v. 
Elliott,  9  L/eigh  79;  and  Martin,  adm'r, 
Ac,  V.  Kirby,  adm'r,  Ac,  11  Gratt.  67. 
See  also  Smith  v.  Palmer,  7  Hare's  R.  225. 
The  primary  sense  of  the  word  '*  repre- 
sentatives," when  used  in  a  bequest  of  per- 
sonal property,  is  the  same  as  that  of  ^4egal 
representatives"  or  ' 'personal  representa- 
tives." Each  of  them  is  equivalent  to  ex- 
ecutors or  administrators.  2  Wms.  on 
Ex'ors,  966-970;  2Redfield  on  Wills,  402-408. 
If  the  words,  ''and   their   representa- 

530  tives,"  in  ^this  case  had  stood  alone, 
they  would  probably  have  been  con- 
strued as  words  of  limitation,  intended  only 
to  describe  the  interest  taken  by  the  chil- 
dren, as  in  Price  v.  Strange,  6  Madd.  R. 
159,  and  Taylor  v.  Beverly,  1  Collier  R.  108. 

But  this  primary  sense  of  the  word  "rep- 
resentatives" may  be  controlled,  where  an 
intention  is  clearly  indicated  to  employ  it 
in  a  different  sense.  In  the  books  cited 
many  cases  are  collected  in  which  this  has 
been  done.  Sometimes  it  has  been  held  to 
mean  next  of  kin  according  to  the  statute, 
and  sometimes  to  mean  descendants,  accord- 
ing to  the  intention  to  be  gathered  from 
the  whole  will.  In  the  present  case,  the 
sense  in  which  this  word  is  employed  is 
explained  by  the  addition  of  the  words, 
"according  to  the  statute  of  distributions." 
There  is  no  room  for  construction.  The 
words,  according  to  their  plain  and  neces- 
sary interpretation,  describe  those  who  are 
entitled  to  take  the  personal  property  of  the 
children  after  their  death,  according  to  the 
statute  of  distributions;  that  is  to  say, 
the  distributees.  And  the  statute  must  be 
referred  to,  to  ascertain  the  persons  who 
are  to  take  and  their  respective  shares. 
Houghton  V.  Kendall,  7  Allen's  R.  72,  and 
cases  cited.  And  the  persons  thus  described 
take,  under  the  gift,  as  purchasers.  They 
are,  in  the  events  contemplated,  direct  ob- 
jects of  the  gift.  These  words  cannot  be 
construed  as  words  of  limitation  merely, 
for  personal  property,  on  the  death  of  the 
owner,  does  not  devolve  upon  the  distribu- 
tees, but  upon  the  executor  or  administrator. 
And  they  cannot  be  construed  as  denoting 
children  or  descendants  only.  They  describe 
all  who  represent  the  children  according  to 
the  statute,  whether  descendants,  or  ances- 
tors, or  collateral  kindred.  There  is  nothing 
in  the  context  to  authorize  us  to  restrict 
their  meaning  to  any  particular  class  of 
such  representatives. 

That  the  primary  sense  of  the  word  "rep- 
resentatives" is  thus  controlled,  and  its 
meaning   explained   by  the  reference 

531  *to  the  statute  of  distributions,  seems 
obvious   enough   upon  the  interpreta- 
tion of  the  language,    and   it    is  confirmed 


by  the  opinion  of  Mr.  Roper  in  1  Roper  on 
Legacies  130,  131,  and  by  the  cases  of 
Cotton  V.  Cotton,  2  Beav.  R.  70;  Booth  v. 
Vicars,  1  Collier  R.  6;  Smith  v.  Palmer,  7 
Hare's  R.  225;  and  Wilson  v.  Pilkinton,  11 
Jurist  537;  and  also  by  the  decision  of  this 
court  in  Dickinson  v.  Hoomes,  1  Gratt.  302. 

It  is  obvious  that  these  '  'representatives 
according  to  the  statute"  are  not  to  take 
during  the  lifetime  of  the  children  of  Mrs. 
Baylor,  whom  they  are  to  represent.  That 
would  be  impossible ;  for,  in  the  nature  of 
things,  these  children  must  be  dead  before 
they  can  have  such  representatives.  The 
only  construction  which  the  words  will  ad- 
mit of  is,  that  the  representatives  are  to 
take  in  the  place  and  stead  of  the  children, 
in  case  any  of  the  children  should  die  in 
the  lifetime  of  Mrs.  Baylor.  The  language 
must  be  construed  as  if  it  had  been,  "chil- 
dren who  may  be  then  living,  and  the  rep- 
resentatives, according  to  the  statute  of 
distributions,  of  such  of  the  children  as  may 
have  previously  died,"  or  as  if  it  had  been, 
"children,  or  their  representatives  accord- 
ing to  the  statute  of  distributions,"  merely 
changing  "arvd"  into* "or,"  which  is  often 
done  when  the  intention  plainly  requires  it. 
See  Dickinson  v.  Hoomes.  In  re  Merrick's 
Trusts;  and  Martin  v.  Holgate,  cited  here- 
after. This  substituted  limitation  in  favor 
of  the  representatives  of  the  children  oper- 
ates, in  technical  language,  as  a  "condi- 
tional limitation,"  defeating  the  remainder 
limited  to  the  children  before  its  natural 
expiration.  2  Washburn  Real  Prop.  226; 
lb.  251 ;  Smith  on  Executory  Interests  55. 
The  limitation  to  the  representatives  is,  of 
course,  contingent  until  the  death  of  the 
children,  in  whose  place  they  take. 

In  Girdlestone  v.  Doe,  2  Sim.  R.  225,  the 
testator  bequeathed  £AQ  per  annum 
532  to  Mary  Tattershall  for  life,  *and 
after  her  decease  to  James  Holman, 
"or  his  heirs."  It  was  held,  that  these 
words  created  a  substitutional  gift  im  favor 
of  the  next  of  kin  of  James  Holman,  in  case 
he  should  die  in  the  lifetime  of  Mary  Tat- 
tershall. In  Jones  v.  Torin,  6  Sim.  R.  255, 
the  bequest  was  in  trust  for  A  for  life, 
and  immediately  on  her  decease  for  the 
children  "or  their  descendants"  of  B  and 
C  in  such  proportions  as  A  should  by  will 
or  other  written  declaration  during  her  life- 
time direct.  A  died  without  making  any 
appointment.  It  was  held,  that  the  "de- 
scendants" were  mentioned  only  as  substi- 
tutes for  the  children,  and  that  the  fund 
belonged  to  the  children  of  B  and  C,  to  the 
exclusion  of  their  issue.  Other  cases  of  the 
same  sort  might  be  cited  from  the  English 
reports.  So  in  Dickinson  v.  Hoomes,  1 
Gratt.  302,  where  the  testator  gave  an  ex- 
press estate  in  fee  in  real  and  personal 
property  to  each  of  his  five  sons,  and  then 
directed  that  if  any  or  either  of  said  ^ye 
children  should  die  without  issue  living  at 
his  death,  all  the  estate  real  and  personal 
of  such  child  should  be  divided  equally  be- 
tween the  survivors  "or  their  representa- 
tives according  to  the  principles  of  the  law 
of   descents,"    it   was   held  that,  upon  the 
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death  of  one  of  the  children  without  issue, 
the  property  passed  to  the  surviving  chil- 
dren and  the  representatives  of  such  as  were 
dead,  the  latter  taking  as  purchasers  under 
the  will  the  share  which  the  parent  would 
have  taken  if  alive.  In  Martin,  adm'r, 
&c.,  V.  Kirby,  adm'r,  &c.,  11  Gratt.  67,  the 
testator  gave  all  his  estate,  real  and  per- 
sonal, to  his  wife  for  and  during  her 
widowhood ;  and  directed  that  at  her  death 
all  his  estate  should  be  sold  and  equally 
divided  between  all  his  surviving  children, 
**or  their  heirs."  It  was  held,  that  the 
words  **or  their  heirs"  were  intended  lo 
provide  for  the  children  or  descendants  of 
such  of  the  testator's  children  as  might  die 
in  the  lifetime  of  the  tenant  for  life.  See 
also  Chew's  Appeal,  37  Penn.  St.  R.  23, 
and  Stevenson  v.  Evans,  10  Ohio  R. 
*N.  S.  307,  which  are  other  instances 
of  such  a  limitation.  In  all  these 
cases  the  substitutional  gifts  were  intro- 
duced by  the  word  **or."  But  the  same  con- 
struction will  be  made,  though  ''and"  is 
used  instead  of  **or,"  where  the  intention 
requires  it.  Thus  in  Tucker  v.  Billing,  2 
Jurist  K.  S.  483,  the  testator  bequeathed 
the  residue  of  his  property,  after  the  death 
of  his  widow,  to  the  brothers  and  sisters  of 
her  and  himself,  ''and  to  their  descend- 
ants," and  the  court  held,  that  the  persons 
entitled  to  the  property  were  those  brothers 
and  sisters  of  the  testator  and  his  wife  who 
were  living  at  the  d^ath  of  the  tenant  for 
life,  and  the  children  of  such  of  them  as 
were  then  dead,  who  were  entitled  to  take 
by  way  of  substitution  to  their  parents.  I 
iind  the  case  of  Burrill  v.  Baskerfleld,  11 
Beav.  R.  534,  referred  to  as  a  case  in  which 
such  a  substitutional  gift  was  likewise  in- 
troduced by  the  word  "and,"  but  I  have 
not  been  able  to  see  the  case  itself. 

In  this  class  of  cases  the  word  "or,"  or 
the  word  "and"  used  in  the  sense  of  '*or," 
introducing  a  substitutional  gift,  is  tanta- 
mount to  the  words  "in  case  of  the  death." 
2  Jarman  on  Wills  710.  The  class  of  cases  in 
which  this  latter  form  of  expression  occurs 
may  be  referred  to,  therefore,  to  illustrate 
the  construction  of  such  bequests.  In  Har- 
vey V.  McLaughlin,  1  Price's  R.  264,  the 
bequest  was  of  certain  sums  of  stock  to  a 
trustee  in  trust  to  pay  the  dividends  to 
Eleanor  Todd  for  life,  with  remainder,  as 
to  the  capital,  to  be  equally  divided  among 
the  said  Eleanor  Todd's  three  children;  and 
in  case  of  the  death  of  either  of  them,  the 
share  of  such  as  might  die  was  to  go  to  and 
belong  to  the  children  or  the  child,  if  but 
one,  of  the  persons  so  dying.  One  of  the 
three  children  survived  the  testatrix,  and 
died  in  the  lifetime  of  the  legatee  for  life, 
leaving  children.  The  court  established 
the  title  of  the  children  of  the  deceased 
child  under  the  executor)'  limitation,  hold- 
ing that  the  intention  was  to  substi- 
534  tute  the  children  of  *those  dying  in 
the  lifetime  of  the  legatee  for  life  in 
place  of  their  parents,  and  that  the  parents 
took  vested  interests  at  the  death  of  the 
testatrix,  subject  to  be  divested  in  the  event 
specified.     See  1  Roper  on  Legacies  611-613, 


where  other  cases  of  the  same  sort  are  cited. 
So  in  Martin  v.  Kirby,  before  mentioned, 
it  was  held,  that  the  children  of  the  testator 
took  vested  interests,  (the  words  "snnriv- 
inir  children"  being  construed  to  refer  to 
children  who  surviv^  the  testator),  though 
their  interests  were  liable  to  be  divested 
upon  the  death  of  any  of  the  children,  in 
the  lifetime  of  the  widow,  leaving  children 
or  descendants.  See  also  Smith  v.  Palmer, 
7  Hare's  R.   225. 

In  every  such  case  it  is  true  that  the  first 
legatee  is  not  to  take  the  property  in  pos- 
session unless  he  shall  be  alive  at  the  period 
of  distribution.  But  it  does  not,  as  the 
cases  cited  show,  follow  from  this  that 
the  interest  does  not  vest  immediately.  **It 
is  not  the  uncertainty  of  ever  taking  effert 
in  possession  that  makes  a  remainder  con- 
tingent." *  *  "The  present  capacity  of 
taking  effect  in  possession,  if  the  posses- 
sion were  to  become  vacant,  and  not  the 
certainty  that  the  possession  -will  become 
vacant  before  the  estate  limited  in  re- 
mainder determines,  universally  distin- 
guishes a  vested  remainder  from  one  that 
is  contingent. "  f^eame  216.  '  *It  should  be 
remembered  that  no  degree  of  uncertainty 
as  of  the  remainderman's  ever  enjoying 
the  estate  which  is  limited  to  him  by  mj 
of  remainder  will  render  such  remainder  a 
contingent  one,  provided  he  has,  by  such 
limitation,  a  present  absolute  right  to  have 
the  estate  the  instant  the  prior  estate 
shall  determine. "  2  Washburne  Real  Prop. 
227.  And  the  construction  is  the  same  in 
this  respect,  in  cases  where  there  is  a  sub- 
stitutional limitation,  as  in  cases  where 
there  is  none.  The  only  difference  is,  that 
in  the  former  the  vesting  is  conditiooaU 
and  liable  to  be  defeated,  while  in  the  latter 

it  is  absolute  and  indefeasible. 
535         *I  conclude,    therefore,     that    upon 

the  death  of  the  testator,  each  of  the 
iive  children  of  Mrs.  Baylor  took  a  vested 
interest  in  remainder  after  her  death,  in 
one-fifth  part  of  the  trust  fund,  liable  to  be 
divested  upon  the  death  of  such  child  in  the 
lifetime  of  Mrs.  Baylor.  The  next  question 
is,  whether  the  interest  thus  divested  re- 
mained contingent  until  the  death  of  Mrs. 
Baylor,  and  vested  then  in  such  persons  as 
represented  the  deceased  child  at  that  time, 
according  to  the  statute  of  distributions, 
or  whether  it  vested,  at  the  death  of  such 
child,  in  such  persons  as  were  then  dis- 
tributees, as  their  absolute  property.  I 
think  the  latter  is  the  true  construction, 
and  it  is  in  accordance  with  the  authorities. 
The  rule  is  thus  laid  down  by  Redfield: 
"Where  a  life  estate  is  created,  and  after 
its  expiration  the  estate  is  devolved  upon 
J  S,  and  in  case  of  his  decease  before  the 
termination  of  the  life  estate,  it  is  provided 
the  same  shall  go  to  his  legal  representa- 
tives, and  J  S  dies  during  the  life  of  the 
tenant  for  life,  the  estate  being  personal, 
it  will  go  to  the  persons  who  will  be  en- 
titled under  the  statute,  as  next  of  kin  of 
J  S,  who  take  vested  interests  as  of  the 
death  of  J  S."  2  Redfield  on  Wills  414. 
For  this  he  cites  Smith  v.  Palmer,  7  Hare's 
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R.  225 ;  Gundry  v.  Pinning-er,  14  Beav.  R. 
94,  (which  I  find  in  9  Eng.  I/.  A  Eq.  R. 
148),  and  Walker  v.  Marquis  of  Camden,  16 
Sim.  R.  329;  and  they  fully  sustain  the 
doctrine  as  he  states  it.  There  are  some 
remarks  of  the  Master  of  the  Rolls  in  Gun- 
dry  V.  Pinning-er  which  have  a  pertinent 
application  to  this  case :  '  *I  never  accurately 
understood  the  meaning  of  the  words  'the 
next  of  kin'  to  be  ascertained  at  any  period 
different  from  that  at  which  the  person 
himself  dies;  'next  of  kin'  are  words  hav- 
ing a  distinct  and  legal  meaning,  which  do 
not  point  to  persons  who  are  different  per- 
sons at  different  times,  but  point  to  persons 
who  must  be  ascertained  at  a  future  period, 
namely,  on  the  death  of  the  person  to 
whom    they   are  to   be    next  of  kin. 

536  *And,    therefore,    if  you  say  next  of 
kin  of  a  person  at  a  period   when  he 

did  not  die,  you  really  are  using  words  with 
no  sensible  meaning  or  expression;  but  you 
ought  to  make  them  sensible  by  saying 
persons  who  would  have  been  his  next  of 
kin  if  he  had  died  at  a  period  after  that 
when  he  did  die.  This  is  giving  a  very 
peculiar  and  strong  force  to  words  which  I 
do  not  think  there  is  any  rule  of  law  to 
justify. '^  So,  in  the  present  case,  the 
words  ''their  representatives  according  to 
the  statute  of  distributions,"  naturally  im- 
port those  who  did  actually  represent  the 
deceased  children  at  the  time  of  their  death, 
and  not  those  who  would  have  represented 
them  if  they  had  died  at  a  different  time, 
namely,  immediately  before  the  death  of 
Mrs.  Baylor.  And  it  must  be  observed, 
that  while  the  interests  of  the  children  are 
to  be  divested  in  case  of  their  dying  in  the 
lifetime  of  Mrs.  Baylor,  no  such  provision 
is  made  in  respect  to  the  distributees. 

Questions  of  an  analogous  character  have 
frequently  arisen  in  England  within  the 
last  twenty  years,  where  the  substituted 
limitation  was  to  "children,"  and,  under 
different  forms  of  disposition,  have  been 
the  subject  of  much  difference  of  opinion. 
The  cases,  up  to  a  recent  period,  are  cited, 
and  the  conflict  between  them  exhibited  in 
2  Redfield  on  Wills,  374-376,  note.  In  one 
of  the  most  recent  cases,  decided  in  1865, 
Ke  Turner,  5  Am.  L.  Reg.  N.  S.  235,'  hold- 
ing the  doctrine  maintained  by  most  of  the 
judges,  and  finally  established,  the  testator 
bequeathed  ;^500  in  trust  for  his  daughter 
for  life,  and  directed  that  if  she  should  die 
without  issue  (which  she  did),  the  fund 
should  be  paid  to  his  four  sons,  share  and 
share  alike :  but  in  case  any  or  either  of 
his  sons  should  be  then  dead,  he  directed 
that  the  share  of  him  or  them  so  being 
dead  should  be  paid  to  his  or  their  child 
or  children,  share  and  share  alike.  It  was 
held  by  Vice  Chancellor  Kindersley,  that 
only   such    children  of  the  testator's 

537  sons  as  survived  *their  parents  could 
take,    but   that   it   was  not  necessary 

that  such  children  should  also  survive  the 
tenant  for  life.  The  same  judge  had  shortly 
before  made  a  like  decision  in  Lamphear 
V.  Buck,  5  Am.  L.  Reg.  N.  S.  224,  where 
the  subject  is  fully   discussed.     Vice  Chan- 


cellor Wood  made  a  similar  decision  in  the 
case  of  Merrick's  Trusts,  1  Law  Rep.  £q. 
552.  The  substance  of  the  decision  on  this 
point  is  thus  stated  in  the  syllabus: 
"Where  there  is  a  gift  by  will  upon  the 
death  of  A  to  B,  and  if  B  shall  be  then 
dead,  to  B's  children,  if  B  dies  before  A, 
it  is  not  necessary  that  B's  children  should 
survive  A  in  order  to  entitle  them  to  a 
vested  interest."  In  the  course  of  his  opin- 
ion, the  Vice  Chancellor  said:  "As  regards 
the  parent,  the  testator  feels  that  if  the 
parent  lives  to  take  the  property,  the  chil- 
dren, through  the  parent,  will  have  the 
benefit  of  it.  If  he  dies,  the  testator  wishes 
the  children  to  have  the  direct  benefit  of 
the  property ;  and  supposing  these  children 
(as  is  often  the  case  under  these  limita- 
tions), to  attain  an  age  when  they  marry 
and  are  launched  in  life,  the  testator  has 
not  expressed  any  opinion  adverse  to  their 
having  the  benefit  of  the  property  (taking 
it  by  way  of  vested  interest  or  remainder), 
which  they  would  have  derived  directly 
through  their  parent,  if  their  parent  had 
lived  to  take  it."  In  Martin  v.  Holgate, 
1  Law  Rep.  H.  L.  175,  S.  C.  44  Law  Jour., 
Eq.  782,  decided  by  the  House  of  Lords  in 
1866,  the  testator  gave  his  residuary  estate 
to  trustees  in  trust  to  his  widow  for  life, 
and  after  her  death  for  distribution  among 
such  of  his  five  children  as  should  be  living 
at  the  time  of  her  death,  in  equal  shares ; 
but  if  any  of  them  should  be  then  dead, 
leaving  issue  [construed  to  mean  children] , 
such  issue  to  be  entitled  to  their  father's 
share.  One  of  the  nephews  died  in  the  life 
of  the  widow,  leaving  issue  one  daughter, 
who  also  died  before  the  widow,  and,  there- 
fore,    before    the    period    of    distribution. 

It  was  held  that  the  condition  [of 
538      *surv^iving    the    widow]    which    was 

annexed  to  the  contingent  gift  to  the 
parents,  was  not  to  be  extended  by  impli- 
cation to  the  gift  to  the  issue,  and  that 
the  daughter  of  the  deceased  nephew  dying 
before  the  period  of  distribution,  took  a 
vested  immediate  interest  in  the  share 
which  her  father  would  have  taken,  if  alive 
at  that  period,  although  the  amount  of  it 
could  not  be  ascertained  until  the  arrival 
of  that  period. 

The  authorities  which  have  been  cited 
establish,  that  even  if  the  interests  of  Mrs. 
Baylor's  children  could  be  regarded  as 
contingent  (which  is  not  a  question  of 
any  practical  importance  in  the  case),  the 
interests  of  their  distributees,  under  the 
substituted  limitation,  would  be  held  to  be 
vested  and  absolute  on  the  death  of  the 
children,  subject  only  to  the  life  interest  of 
Mrs.  Baylor,  and  that  this  would  be  so, 
even  if  the  substituted  limitation  had  been 
to  "children,"  which  might  imply  that  the 
objects  were  to  answer  that  description  at 
the  period  of  distribution. 

The  question  then  arises,  whether  the 
interest  of  Mrs.  Washington  vested,  on  her 
death,  in  her  husband  or  in  her  child.  The 
same  question  arises  in  respect  to  the  inter- 
est of  Mrs.  Horner.  As  the  law  was  in 
1835,  when  Mrs.  Washington  died,  the  hus- 
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band    was    not   the  distributee  of  the  wife, 
according  to  the   statute    of   distributions. 

He  took  the  personal  property  of  the  wife 
as  her  administrator,  and  kept  it  because 
relieved  from  the  duty  of  making  distribu- 
tion like  other  administrators.  Thus,  he 
was  the  distributee,  in  effect,  though  not 
in  form.  The  children  were  not  distribu- 
tees, either  in  eflfect  or  in  form.  We  cannot 
give  the  words  of  the  will  effect,  according 
to  their  literal  meaning.  If  we  hold  the 
husband  entitled,  we  give  the  property  to 
the  party  who  is  substantially  the  distribu- 
tee, though  not  so  under  the  statute.  If  we 
give  it  to  the  children,  we  give  it  to  those 
who  could  not  take  it  from  the  mother, 
under  the  statute,  or  otherwise,  and 
539  construe  the  *words  not  in  their  lit- 
eral sense,  but  as  meaning  those  who 
would  have  represented  the  mother,  under 
the  statute,  if  she  had  not  been  a  married 
woman. 

I  am  of  opinion,  therefore,  that  the  in- 
terests of  Mrs.  Washington  and  Mrs.  Horner 
passed,  on  their  death,  to  their  respective 
husbands. 

It  may  be  objected  that  the  construction 
which  I  put  upon  this  will  involves  conse- 
quences inconsistent  with  the  probable 
intention  of  the  testator,  as,  for  instance, 
that  on  the  death  of  any  of  the  children  of 
Mrs.  Baylor  in  the  lifetime  of  their  father, 
their  shares  might  have  passed  to  him; 
while  the  testator,  by  giving  to  Mrs.  Baylor 
a  separate  estate,  has  shown  an  intention 
to  exclude  him  altogether.  Such  possible 
disappointments  of  what  may  be  supposed 
to  have  been  the  wish  and  expectation  of 
the  testator,  may  occur  in  every  case  of  a 
vested  interest  in  remainder,  and  are  always 
urged  as  an  argument  against  holding  the 
interest  to  be  vested.  They  were  so  urged 
in  Hansford  v.  KHiott,  by  the  dissenting 
judge.  But  this  argument  was  not  suffi- 
cient in  that  case,  and  is  not  sufficient  in 
this  case,  to  overrule  the  import  of  the 
language,  and  the  rule  which  requires  that 
a  legacy  should  be  held  to  be  vested  rather 
than  contingent,  when  the  language  will 
allow  it. 

The  decree  of  the  District  Court  was, 
therefore,  right  upon  the  merits.  It  only 
remains  to  require  whether  the  court  erred 
in  overruling  the  demurrer,  or  in  proceed- 
ing to  render  a  decree  without  giving  a 
rule  upon  the  defendant  to  answer  the  bill, 
as  provided  by  chap.  171,  sect.  32  of  the 
code. 

The  plaintiff  being  entitled  to  sue  in  the 
character  of  administrator  of  Temple  M. 
Washington,  the  only  question  upon  the 
demurrer  is,  whether  his  joining  as  plain- 
tiff in  the  further  character  of  administrator 
of  Mrs.  Washington,  affords  ground 
540  for  sustaining  the  demurrer.  He  *wa8 
seeking,  in  both  characters,  the  re- 
covery of  the  same  interest,  and  for  the 
same  beneficial  party.  There  was  no  joinder 
of  distinct  or  conflicting  demands.  The 
plaintiff  sued  in  both  characters,  in  conse- 
quence of  the  doubt  which  existed  as  to  the 
true  construction  of  the  will.     If  another 


person  had  been  the  administrator  of  Mrs. 
Washington,  he  might  have  joined  as  a 
defendant,  and  so  the  plaintiff  might  have 
made  himself  a  defendant  in  his  character 
as  her  administrator.  I  think,  therefore, 
that  his  joining  as  a  co-plaintiff  in  that 
character  was  no  ground  of  demurrer. 

When  a  demurrer  to  a  bill  is  overruled, 
the  defendant  is  entitled  to  file  his  answer. 
But  in  this  case  the  defendant  did  not  ask 
leave  to  file  an  answer,  and  it  is  evident, 
from  the  nature  of  the  case,  and  from  the 
facts  as  they  appear  in  the  report  of  the 
commissioner,  that  he  did  not  have  any 
reason  for  doing  so.  In  Reynolds  v.  Bank 
of  Virginia  A  als.,  6  Gratt.  174,  the  court, 
upon  overruling  the  demurrer,  the  defend- 
ant, as  in  this  case,  being  already  in 
default  for  want  of  an  answer,  and  not 
asking  leave  to  file  an  answer,  proceeded 
at  once  to  make  a  decree ;  and  this  court 
held  that  there  was  no  error.  The  statute 
upon  which  that  case  arose  was  that  of  1826 
(Supp.  R.  Co.  130) ;  but  its  provisions  were 
substantially  the  same  as  those  of  sections 
32  and  34  of  chap.  171  of  the  Code.  The 
case  is,  therefore,  an  authority  upon  the 
construction  of  these  sections. 

I  am  of  opinion  to  affirm  the  decree. 

RIVES,  J.,  concurred  in  the  opinion  of 
Joynes,  J. 

MONCURB,  P.,  dissented. 

Decree  affirmed. 
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*Rhett  &  Wife  v.  Mason's  Ex'x  &  als. 

January  Term,  1888,  Riclimoad. 


I.  Wills —Coiutractlon  of— Case  at  Bar.«— TesUtor 
says:  I  devise  all  my  estate,  in  possession,  remain- 
der, reversion  or  in  expectancy,  to  my  'belorcd  wife 
B.  G.  M.  for  her  maintenance  and  support,  and  for 
the  maintenance  and  support  of  our  children. 
durinflT  her  life  and  widowhood.  In  the  event  of 
lier  marriasre,  she  is  to  be  restricted  to  her  dover 
and  distributary  share  as  in  cane  of  intestacy. 
Hku)  :  Upon  the  lanffuaffe  of  the  claosc.  ihe 
widow  is  en  titled  absolutely  during  her  widowhood 
to  the  whole  profits  of  the  estate  :  and  there  Is  no 
trust  for  the  children.  And  this  construction  is 
sustained,  in  this  case,  by  the  otiier  provisions  of 
the  will  and  the  surroundinflr  circumstances. 

•aift  "to  wife  and  Children.*'— As  to  the  effect  of  i 
gift  "to  wife  and  children"  there  has  been  some  con- 
flict in  Virginia.  In  the  late  case  of  Van^han  ▼. 
VauflThan,  67  Va.  322,  33  S.  £.  Rep.  60S,  Judos  IDlkt, 
in  a  dictum,  said  that  such  word  standinir  alone 
would  undoubtedly  convey  the  Joint  estate  to  the 
wife  and  children.  In  an  article  by  Mr.  John  S. 
Barbour  of  the  Culpeper  Bar.  5  Va.  Law  Reir-  0!t. 
this  dictum  is  criticised,  the  cases  reviewed,  and  the 
conclusion  reached  that,  however  sound  this  state- 
ment may  be  in  principle,  it  is  out  of  harmony  with 
the  louflT  line  of  authority  in  Virginia.  But  in  an 
editorial  in  6  Va.  Law  Reg.  461,  Mr.  Lyle,  in  a  criti- 
cism of  Mr.  Barbour's  article,  maintained  that  in  no 
case  has  the  court,  by  actual  decision,  construed  a 
naked  gift  "to  wife  and  children"  or  to  a  trustee 
"for  the  benefit  of  wife  and  children"  as  carrying-  the 
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a.  Same— Power  of  Appointment.— A  case  In  'which  a 
power  of  appointment  authorizes  the  appoint- 
ment of  all  or  any  part  of  the  estate  to  any  one  or 
more  or  all  of  the  children,  or  of  the  descend- 
ants of  any  child  dyinsr  in  the  lifetime  of  the  donee 
of  the  power. 

■  3.  Same— 5«ne.— A  life-tenant  with  power  of  appoints 
ment,  and  a  provision  for  distribution  of  so 
much  of  the  estate  as  she  does  not  appoint,  should 
keep  a  correct  account  of  the  principal  of  the  estate 
and  of  appointments  or  advancements  made  by  her 
nnder  the  will,  and  exhibit  the  same  to  any  of 
the  parties  interested  therein  who  may  desire  to 
see  them. 

Thomson  f^.  Mason,  of  Alexandria,  de- 
parted this  life  about  the  21st  of  December, 
1838,  leaving^  a  will  which  was  duly  ad- 
mitted to» probate  in  the  Orphans*  Court  of 
the  county  of  Alexandria ;  that  county  then 
being*   a   part  of  the  District  of  Columbia. 

By  the  first  clause  of  his  will 
542      *he  directed   all   his  just  debts  to  be 

paid.  The  remainder  of  the  will  is  as 
follows : 

Secondly.  I  devise  all  my  estate,  real  and 
personal,  in  possession,  remainder,  or  re- 
Tcrsion,  or  in  expectancy,  to  my  beloved 
wife,  B.  C.  M.,  for  her  maintenance  and 
support,  and  for  the  maintenance  and  sup- 
port of  our  children  during  her  life  and 
widowhood.  In  the  event  of  her  marriage, 
she  is  to  be  restricted  to  her  dower  and  dis- 
tributary share,  as  in  case  of  intestacy. 

Thirdly.  I  authorize  my  wife,  during  her 
widowhood,  by  deed  or  will,  to  dispose  of 
all  or  any  part  of  my  estate  to  our  children, 
or  any  of  them,  at  such  times  and  in  such 
proportions  as  she  may  think  just  and  pru- 
dent ;  and  if  she  marry  or  die  without  hav- 
ing exercised  this  power,  then  the  estate 
remaining  undisposed  of  shall  be  divided 
amongst  my  children  by  assigning  to  the 
males  double  the  amount  of  the  shares 
assigned  to  the  females:  Provided,  that  if 
my  wife  should  die  after  having  exercised 
her  power  of  appointment  in  favor  of  one 
or  more  of  our  children,  without  having 
fully  exercised  it  as  to  all  my  estate,  the 
child  or  children  so  advanced  shall,  on  the 
partition    of   my   estate  before  directed,  be 

whole  to  the  mother,  with  the  possible  exception  of 
Waller  v.  Catlett.  88  Va.  800.  2  S.  E.  Rep.  280,  and 
Richardson  v.  Seevers,  84  Va.  260. 4  S.  E.  Rep.  712,  and 
that  in  the  former  case  the  facts  appear  so  meacrerly 
in  the  opinion  that  it  is  impossible  to  determine 
what  the  rear  decision  is.  The  editor  then  refers  to, 
and  quotes  from,  an  annotation  by  Judge  Bitiiks  to 
Nye  V.  Lovltt,  2  Va.  Law  Resr.  89,  40,  as  summing  up 
the  real  situation  in  Virginia.  These  two  last  men- 
tioned editorials  maintain  that  the  decision  in  Wild*s 
Case.  6  Cokes  R.  228,  is  still  law  in  Virginia:  i.  e.  a  gift 
*' to  wife  and  children."  conveys  asrainst  estate,  if  no 
manifest  and  certain  intent  appears  in  the  will  to 
the  contrary. 

Conveyanoe  for  Use  of  Wife  and  Child— Bffect.— See 
foot-nots  to.Leake  v.  Benson.  29  Oratt  158,  and  cases 
there  cited.  See  also,  McDevltt  v.  Frantz,  85  Va.  753, 
8  S.  £.  Rep.  642;  Young  v.  Easley,  94  Va.  197,  26  S.  E. 
Rep.  401 :  Seamonds  v.  Hodge,  86  W.  Va.  808,  15  S.  E. 
Rep.  15a 


held  accountable  for  and  be  charged  with 
the  advancement  received.  The  power  of 
appointment  given  to  my  wife  shall  be  con- 
strued to  extend  to  the  descendants  of  any 
one  of  our  children  who  may  die  before  her ; 
and  in  the  division  before  directed,  the  de- 
scendants of  any  deceased  child  or  children 
shall  be  considered  as  entitled  to  the  same 
share  the  parent  or  parents,  if  living  at  the 
time  of  such  division,  would  be  entitled  to. 
Fourthly.  I  authorize  my  wife  to  §ell, 
dispose  of,  and  convey  all  or  any  part  of 
my  estate  for  the  pa3'ment  of  my  debts,  or 
the  advancement  of  the  interests  of  my 
family^ ;  and  to  make  such  investments  of 
the  money  or  property  she  may  receive  as 
she  ma^'  think  most  advisable ;  such  invest- 
ments, however,  to  be  in  all  respects 

543  subject   to   the  *provisions  hereinbe- 
fore contained  for  the  disposal  of  my 

estate. 

Fifth.  I  direct  that  no  appraisement  be 
made  of  my  estate. 

Sixth.  I  constitute  my  beloved  wife,  Bet- 
sey C.  Mason,  sole  executrix  of  this  my 
will,  and  guardian  of  my  children,  and 
direct  that  no  security  shall  be  required  of 
her  in  either  capacity. 

For  any  aid  or  assistance  which  my  wife 
may  require  in  the  management  of  my 
estate,  I  recommend  her  to  my  brother, 
Richard  C.  Mason,  and  my  most  excellent 
friends,  Benjamin  King  and  Bernard  Hooe ; 
and  if  she  shall  find  occasion  for  legal  ad- 
vice or  information,  I  recommend  her  to 
consult  my  friends,  Robert  J.  Taylor  and 
Richard  H.  Henderson. 

In  witness  whereof,  I  have  hereto  sub- 
scribed my  name  and  affixed  my  seal,  this 
14th  day  of  December,  1838. 

The  testator  left  a  widow  and  nine  chil- 
dren living  at  his  death ;  all  of  the  children 
under  the  age  of  twenty-one  j^ears,  and 
some  of  them  quite  young;  five  of  the  chil- 
dren were  females,  and  four  were  males. 
Mrs.  Mason  went  into  possession  of  the 
estate,  applying  the  proceeds  to  the  support 
of  herself  and  the  children,  and  their  edu- 
cation. Prior  to  the  institution  of  this 
suit,  four  of  the  daughters  had  married,  and 
upon  their  marriage,  or  soon  after,  they 
left  their  mother's  family;  two  of  the  sons 
had  died,  infants  and  unmarried;  and  the 
other  two  sons  had  gone  to  Arkansas. 

The  estate  consisted  df  a  large  real 
estate,  some  ninety  slaves,  thirty  horses, 
agricultural  stock,  &c.,  and  money  and 
debts  collected  by  the  executrix,  amounting 
to  $15,089.39.  The  executrix  sold  real  estate 
to  the  amount  of  $12,555 ;  she  paid  debts  to 
the  amount  of  $38,353.03;  and  she  purchased 
real  estate  and  slaves  to  the  amount  of 
$21,600.     To  one  of  her  daughters  she 

544  advanced,    on   her  *marriage,    fifteen 
slaves;    to   the   female    plaintiff    she 

advanced  eight  slaves  on  her  marriage, 
which  occurred  in  October,  1847;  and  thir- 
teen of  the  slaves  having  escaped  to  the 
North,  she  in  1849  advanced  to  her  two  sons 
a  number  of  them,  and  they  took  them  to 
Arkansas.  She  also  advanced  to  her  sons 
a  tract  of  land  in  the  county  of  Fairfax  of 
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about  ei^ht  hundred  acres,  thej  assuming* 
the  payment  of  a  debt  of  $8,000  w^hich  was 
charged  upon  it. 

In  February,  1860,  Charles  H.  Rhett  and 
Matilda  his  wife,  who  was  one  of  the 
daughters  of  Thomson  F.  Mason,  filed  their 
bill  in  the  Circuit  Court  of  the  county  of 
Alexandria,  against  Mrs.  Mason,  as  execu- 
trix of  Thomson  F.  Mason  and  in  her  own 
rig'ht,  and  the  other  surviving  children,  in 
which,  after  stating  the  will,  and  the  facts 
in  relation  to  the  family  hereinbefore 
stated,  and  other  facts  which  it  is  not  nec- 
essary to  detail,  they  say  that,  as  they  are 
informed,  the  executrix  claims  that  the 
whole  income  of  the  estate,  after  expend- 
ing"  so  much  thereof  as  she,  in  her  discre- 
tion, may  think  fit  to  expend  for  her  own 
support  and  of  such  of  the  children  as  may 
reside  with  her,  is,  upon  a  true  and  legal 
construction  of  the  will,  her  individual  and 
absolute  property;  whilst,  on  the  other 
hand,  the  complainants  allege  that  the  will 
constitutes  her  a  trustee,  ^for  the  use  and 
benefit  of  herself  and  the  children ;  and  no 
child,  by  ceasing  to  reside  with  her,  ceases 
to  have  an  interest  in  the  trust  subject. 

The  complainants  further  state  that,  as 
they  understand  her,  she  claims  that  the 
power  of  appointment  conferred  on  her  by 
the  third  clause  of  the  will,  invests  her 
with  authority,  in  her  discretion,  to  bestow 
the  whole  estate  upon  any  one  or  more  of 
the  children,  to  the  exclusion  of  any  num- 
ber short  of  the  whole.  On  the  other  hand, 
complainants  insist  that  no  such  power 
legally  results  from  the  said  will.  They 
insist  that  the  will  is  so  obscure,  uncertain 
and  contradictory,  that  the  true  in- 
545  tent  and  meaning  *cannot  be  ascer- 
tained; and  by  reason  thereof,  it  is 
inoperative  to  dispose  of  the  estate  at  least 
beyond  the  disposition  made  of  it  in  the 
second  clause),  and  leaves  it  to  descend  and 
be  distributed  as  in  a  case  of  intestacy. 
But  if  capable  of  construction,  they  insist 
that  whilst  the  executrix  may,  in  the  ex- 
ercise of  the  power,  discriminate,  she  is 
bound  to  appoint  in  favor  of  all,  and  must 
make  a  substantial  appointment  as  distin- 
guished from  an  illusory  one,  in  favor  of 
every  one.  They  pray  that  the  court  will 
adjudge  the  rights  of  the  parties  touching 
all  matters  and  things  contained  in  the 
bill;  will  order  all  proper  accounts;  and 
grant  the  complainants  all  proper  relief. 

Mrs.  Mason  answered  the  bill;  and  it  is 
from  the  'schedules  filed  with  her  answer 
that  the  statement  as  to  the  property  and 
debts  of  the  estate  hereinbefore  given  are 
made.  It  is  unnecessary  to  give  more  of 
her  answer  than  bears  upon  the  questions 
decided  by  this  court.  She  denies  that  the 
complainants  have  any  fixed  or  vested  in- 
terest in-  the  rents  and  profits  of  the  testa- 
tor's estate;  or  that  they  are  entitled  to  an 
alequot  part  thereof.  She  claims  that  by 
the  will  of  her  testator,  an  estate  for  life 
has  been  given  to  her;  and  for  the  motive 
expressed  in  the  will,  to  wit,  for  her  main- 
tenance and  that  of  the  children.  She  is 
advised  the  proper  construction  of  the  will 


is,  that  she,  by  its  terms,  takes  the  whole 
estate  for  her  life,  with  a  confidence  reposed 
in  her  by  the  testator,  that  she  wouU  do 
her  duty  towards  their  common  offspring. 

That  this  was  the  intention  of  the  testa- 
tor, she  insists,  seems  to  be  clearly  indi- 
cated by  the  circumstances  of  the  case. 
The  testator  left  the  defendant  a  widow 
about  the  age  of  thirty -seven  years,  with 
nine  children,  none  of  whom  were  adults, 
and  some  of  whom  were  in  tender  infancy. 
He  looked  to  this  defendant  for  the  devotion 
of  her  life  to  the  service  of  their  children. 
He  gave  to  her  all  his  estate  for  her  life, 
and    invested    her   with   'whatsoever 

546  power  *he  possessed  over  its  disposi- 
tion and  management.     There  was  to 

be  no  appraisement  of  the  estate;  no  se- 
curity for  the  performance  of  her  duty; 
with  power  to  sell  and  invest  at  discretion, 
and  with  unlimited  power  to  appoint  among 
their  children.  This  plenary  power  of  dis- 
position and  control,  thus  conferred  by  the 
will,  this  defendant  humbly  insists,  is  at 
war  with  the  claims  of  the  complainants 
for  an  accountability  by  her  to  them  for 
rents  and  profits. 

On  the  26th  of  February,  1867,  the  cause 
came  on  to  be  heard,  when  the  court  being 
of  opinion,  and  looking  to  the  whole  will, 
and  weighing  the  powers  given  to  the  wife, 
and  the  motives  naturally  operating  upon 
the  mind  of  the  testator,  Thomson  F.  Ma- 
son, that  his  intention  was  to  give  such 
power  as  would  enable  the  widow  to  look  to 
the  substantial  interest  and  benefit  of  his 
whole  family,  and  not  to  the  arbitrary  ex- 
clusion of  any  portion  thereof ;  but  that,  at 
the  same  time,  she  may  exercise  a  proper 
discretion  as  to  the  time  when  and  propor- 
tions which  she  may  advance  to  her  chil- 
dren ;  and  that  if  she  shall  die  or  marry 
without  exercising  this  power,  the  estate 
must  be  divided  among  the  children  accord- 
ing to  the  proportions  indicated  in  the  will, 
decreed  that  the  rights  of  the  parties  inter- 
ested be  adjusted  and'respected  according  to 
the  provisions  of  said  will,  and  the  princi- 
ples of  the  decree.  The  parties  were  de- 
creed to  pay  their  own  costs;  and  liberty 
was  reserved  to  the  parties  to  resort  to  the 
court,  should  it  become  necessary,  for  such 
further  relief  in  the  premises  as  might  be 
just  and  equitable. 

From  this  decree  the  plaintiffs  obtained 
an  appeal  to  the  District  Court  of  Appeals 
at  Fredericksburg,  where  it  was  affirmed; 
and  they  then  obtained  an  appeal  to  this 
court. 

Magruder,  for  the  appellants,  insisted: 
1st.  That   the  second  clause  of  the 

547  will    gave   the   whole  *estate    to  the 
widow    for    her    life    or    widowhood, 

without  any  descending  quality,  and  with- 
out any  beneficial  interest  in  herself  beyond 
support  and  maintenance,  in  trust  for  the 
support  of  herself  and  the  children;  and 
that  it  limited  the  remainder  to  the  children 
as  a  vested  remainder,  subject  to  the  opera- 
tion of  the  power  of  appointment,  whatever 
that  power  might  be.     He  referred  to  Cnn- 
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ningham  v.  Moody,  1  Ves.  R.  174,  177 ;  Doe 
V.  Martin,  4  T.  R.  39,  65 ;  Doe  v.  Dowell,  5 
T.  R.  518 ;  2  I^omax  Dig.  211 ;  Hill  on  Trus- 
tees, 68,  491,  492,  marg. ;  BuU  v.  Vardy,  1 
Ves.  Jr.  R.  271 ;  2  Sugd.  on  Powers  177 ; 
Cox  V.  Bassett,  3  Ves.  R.  155,  164.  And  if 
this  was  correct,  then  clearly  there  was  a 
trust  for  the  children  to  the  extent  of  their 
maintenance  and  support,  whether  they  re- 
mained with  their  mother,  or  were  foris- 
familiated. And  though  the  will  does  not 
fix  any  definite  sum  to  be  paid  to  each  child 
for  maintenance  and  support ;  the  value  of 
the  estate  and  the  condition  in  life  of  the 
parties  being  known,  a  court  of  equity 
would  have  no  diflBculty  in  deciding  what 
each  should  receive.  Badham  v.  Mee,  1 
Rus.  &  Mylne  R.  631;  Lrongmorev.  Elcum, 
2  Young  &  Col.  N.  R.  363 ;  Woods  v.  Woods, 

1  Mylne  &  Cr.  R.  401 ;  Crockett  v.  Crock- 
ett, 2  Phil.  R.  553,  decided  by  Lord  Cotten- 
ham  in  1847;  Ex  parte  Harris,  8  Eng.  L.  & 
B.  R.  537,  decided  in  1851 ;  Pride  v.  Fooks, 

2  Beav.  R.  430;  Cowman  v.  Harrison,  17 
Eng.  I/.  &  E.  R.  290,  293 ;  Green  v,  Spicer, 

1  Russ.  &  Mylne  R.  395;  Graves  v.  Dol- 
phin, 1  Sim.  R.  66;  Snowden  v.  Dales,  6 
Sim.  R.  524.  And  these  cases,  he  insisted, 
established  that  Mrs.  Rhett  had  a  vested 
right  to  maintenance  and  Support  from  the 
time  of  her  father's  death,  and  that  she  is 
entitled  to  be  paid  all  that  she  has  failed 
to  receive  on  that  account,  and  to  have  an 
adequate  provision  made  for  her  for  the 
future.  What  that  provision  shall  be,  or 
'VY'hat  arrears  she  shall  receive,  must  depend 

upon  an  account  of  the  estate  such  as 
548      was  ordered  to  be  *taken  in  LK>ngman 

V.  Elcum,  supra.  That  the  trust  is 
not  too  vague  to  be  ascertained  as  to  its 
extent  by  a  court  of  chancery  is  clearly  es- 
tablished by  the  case  of  Thorpe  v.  Owens, 

2  Hare's  R.  607,  and  the  cases   there  cited. 
2d.  That  the  power  of  appointment  under 

the  third  clause  of  the  will  was  restricted 
bv  the  provision  of  the  second  clause. 
That  the  exercise  of  this  power  could  not 
interfere  with  the  previous  trust  for  the 
maintenance  and  support  of  the  children. 
And  the  decree  of  the  Circuit  Court  is  er- 
roneous in  not  imposing  this  limit  upon  the 
power  of  appointment,  and  requiring  that 
the  widow  shall  always  retain  in  her  hands 
a  sufficient  amount  of  the  estate  to  afford 
what  the  court  may  consider  a  fair  and  just 
support  and  maintenance  for  those  children 
in    whose   favor  no  appointment   shall  be 

made. 

He  insisted  further,  from  the  wording  of 
the  will,  that  it  was  the  obvious  intention 
of  the  testator  that  his  children  should 
have  his  estate;  and  that  none  of  them 
should  be  excluded  from  a  share  in  it.  That 
the  intention  of  the  donor  of  the  power  is 
the  great  principle  that  governs  in  the  con- 
struction of  powers.  And  in  furthering  the 
objects  in  view,  the  courts  will  vary  the 
form  of  executing  the  power,  and  as  the 
case  may  require,  either  enlarge  a  limited 
power,  or  cut  down  a  general  power  to  a 
particular  purpose.  4  Kent's  Com.  345, 
marg. ;  Sugd.  on  Powers,  452,  453. 


In  conclusion,  he  referred  to  the  case  of 
Randolph  Harrison's  will,  2  Gratt.  1,  as  a 
leading  case  upon  the  construction  of  this 
will. 

Greorge  W.  Brent,  for  the  appellees. 

There  are  two  questions  involved  in  this 
case.  1st.  Whether  any  child  has  a  fixed 
and  vested  interest  in  the  income  of  the 
estate,  during  the  widowhood  and  life  of 
Mrs.  Mason,  for  maintenance  and 
549  support  under  the  provisions  *of  the 
second  clause  of  the  will  of  her  de- 
ceased husband  ? 

2d.  Whether,  by  virtue  of  the  power  of 
appointment  conferred  on  Mrs.  Mason  by 
the  third  clause  of  the  will,  she  has  an  ab- 
solute discretion  to  appoint  in  favor  of  one 
or   more  children   to  the  exclusion   of  the 

others? 

The  second  question  propounded  has  been 
settled  by  numerous  adjudications.  Sugden, 
in  his  work  on  Powers,  says:  **On  the 
other  hand,  powers  to  appoint  *to  such  of 
my  children  as  my  wife  shall  think  fit,'  *to 
one  or  more  of  .my  children,  as  my  wife 
shall  ;think  fit,'  **to  be  at  my  wife's  dis- 
posal,* provided  it  be  to  any  of  my  children,' 
*amongst  all  or  such  of  my  children,'  *to 
and  amongst  such  of  my  relatives  as  shall 
be  living  at  the  time  of  my  decease,  in  such 
parts,  shares  and  proportions,*  have  been 
properly  held  to  enable  the  donees  to  ap- 
point exclusively  to  any  of  the  subjects." 
Sugd.  on  Powers,  ch.  7,  8  5,  p.  562,  Marg., 
15  Law.  Libr.  297,  See  also,  Cowles  v. 
Brown,  4  Call  477. 

It  would  seem  clear  in  the  present  case, 
from  the  estate,  the  authority,  and  the  dis- 
cretion vested  in  Mrs.  Mason,  that  the  tes- 
tator intended  to  confer  on  the  devisee  a 
plenary  discretion  in  the  distribution  of 
his  estate  among  their  children. 

2d.  Upon  the  first  question  the  counsel 
referred  to  and  stated  the  facts  and  princi- 
ples of  the  following  cases :  Webb  v.  Woods, 
13  Eng.  L.  A  E.  R.  63 ;  Crockett  v.  Crock- 
ett, 2  Phil.  Ch.  R.  553,  decided  by  Lord 
Cottenham  in  1848 ;  Bowden  v.  Laing,  14 
Sim.  R.  113,  decided  by  Sir  L.  Shadwell  in 
1844;  Thorpe  v.  Owens,  2  Hare's  R.  607, 
decided  by  Sir  James  Wigram  in  1843.  This 
last  case,  he  said,  was  in  its  circumstances 
much  like  the  present;  and  the  Vice  Chan- 
cellor held  that  the  widow  took  the  property 

absolutely  for  her  life.     The   counsel 
550      also  *referred   to  Wallace   A   wife  v. 

Dold,  3  Leigh  258,  and    Stinson,    Ac. 
V.  Day,  Ac,  1  Rob.  R.  435. 

The  present  case  furnishes  additional  cir- 
cumstances to  support  a  conclusion  similar 
to  that  arrived  at  in  Thorpe  v.  Owens.  A 
husband  makes  a  will  expecting  to  leave  a 
widow  in  the  meridian  of  life,  with  a  large 
family  of  children,  none  of  whom  are 
adults,  and  some  of  w-hom  are  in  tender 
infancy.  His  will  is  a  proposition  to  her: 
Devote  your  life  to  our  common  children, 
and  I  will  invest  you  with  whatever  estate 
and  whatever  authority  I  have.  You  shall 
have  every  expression  of  my  trust  and  con- 
fidence, besides  the  unlimited  control  of  the 
'  estate   for  the  benefit  of  yourself  and  our 
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children.  No  supervision  shall  be  exercised 
over  you  by  the  courts;  there  shall  be  no 
appraisement,  or  inventory,  or  bond,  for 
the  performance  of  your  duty.  You  may 
sell  and  invest;  you  may  advance  your 
children  as  you  may  think  fit.  I  place  no 
restriction  upon  you,  if  you  will  accept  this 
office. 

A  case  somewhat  similar  has  arisen  in 
our  own  courts.  Steele  v.  Levisay,  &c.,  11 
Gratt.  454. 

It  is  respectfully  submitted  that  the  testa- 
tor, .by  his  will,  placed  Mrs.  Mason  in  loco 
parentis  to  the  ^children,  with  full  power 
and  authority  to  sell  and  convey  the  prop- 
erty, and  distribute  the  same  or  the  pro- 
ceeds of  sale  among-  the  children,  when  and 
in  such  proportions  as  she  may  deem  just 
and  reasonable. 

MONCURE,  P.  This  case  involves  the 
construction  of  the  will  of  the  late  Judge 
Thomson  F.  Mason,  of  Alexandria.  He 
died  on  the  21st  of  December,  1838,  and  his 
will  bears  date  on  the  14th  day  of  that 
month.  He  left  a  large  estate,  real  and 
personal,  which  was  somewhat  involved  in 
debt,  and  a  large  family,  consisting  of  a 
wife  about  thirty-seven  years  of  age, 
551  and  nine  children,  of  whom  five  *were 
daughters  and  four  were  sons,  all  of 
whom  were  infants,  and  some  of  whom 
were  of  very  tender  years.  He  had  great 
confidence  in  the  discretion,  good  manage- 
ment and  affection  of  his  wife,  as  his  will 
plainly  shows,  and  his  confidence  was  not 
misplaced,  as  abundantly  appears  from  the 
record.  Making  his  will  under  these  cir- 
cumstances and  with  these  surroundings, 
we  would  naturally  expect  him  to  give  her 
an  ample  portion  of  his  estate,  at  least  dur- 
ing her  life  or  widowhood,  and  to  invest 
her  with  extensive  power  and  discretion  in 
appropriating  the  remainder  of  the  estate 
to  the  benefit  of  their  children.  When  we 
come  to  read  the  will,  this  natural  expecta- 
tion will  not  be  disappointed. 

By  the  first  clause,  he  subjects  his  estate 
to  the  payment  of  his  debts.  The  rest  of 
the  will,  down  to  the  concluding  clause, 
**In  witness  whereof,"  Ac,  being  all  of 
it  material  to  the  decision  of  the  questions 
involved  in  this  case,  is  as  follows: 

*' Secondly.  I  devise  all  my  estate,  real 
and  personal,  in  possession,  remainder  or 
reversion,  or  in  expectancy,  to  my  beloved 
wife,  B.  C.  M.,  for  her  maintenance  and 
support,  and  for  the  maintenance  and  sup- 
port of  our  children  during  her  life  and 
widowhood;  in  the  event  of  her  marriage, 
she  is  to  be  restricted  to  her  dower  and  dis- 
tributary share,  as  in  case  of  intestacy. 

*' Thirdly.  I  authorize  my  wife,  during 
her  widowhood,  by  deed  or  will,  to  dispose 
of  all  or  any  part  of  my  estate,  to  our  chil- 
dren or  to  any  of  them,  at  such  times  and 
in  such  proportions  as  she  may  think  just 
and  prudent ;  and  if  she  marry  or  die  with- 
out having  exercised  this  power,  then  the 
estate  remaining  undisposed  of  shall  be 
divided  amongst  my  children,  by  assigning 
to  the  males  double  the  amount  of  the  shares 


assigned  to  the  females:  Provided,   that  if 

my  wife  should  die  after   having  exercised 

her  powers. of  appointment  in  favor  of 

552  one  or  more  of  our  children,  *without 
having  fully  exercised  it  as  to  all  mj 

estate,  the  child  or  children  so  advanced 
shall,  on  the  partition  of  my  estate  before 
directed,  be  held  accountable  for,  and  be 
charged  with,  the  advancement  received. 
The  power  of  appointment  given  to  my  wife 
shall  be  construed  to  extend  to  the  descend- 
ants of  any  of  our  children  who  may  die 
before  her;  and  in  the  division  before  di- 
rected, the  descendants  of  any  deceased 
child  or  children  shall  be  considered  as  en- 
titled to  the  same  share  the  parent  or  pa- 
rents, if  living  at  the  time  of  such  division, 
would  be  entitled  to. 

**  Fourthly.  I  authorize  my  wife  to  sell, 
dispose  of  and  convey  all  or  any  part  of  mj 
estate  for  the  payment  of  my  debts  or  the 
advancement  of  the  interests  of  my  family, 
and  to  make  such  investments  of  the  money 
or  property  she  may  receive  as  she  may 
think  most  advisable;  such  investments, 
however,  to  be  in  all  respects  subject  to  the 
provisions  hereinbefore  contained  for  the 
disposal  of  my  estate. 

^^  Fifth.  I  direct  that  no  ax>praise]nent  be 
made  of  my  estate. 

**  Sixth.  I  constitute  my  beloved  wife, 
Betsey  C.  Mason,  sole  executrix  of  this  my 
will  and  guardian  of  my  children,  and  di- 
rect that  no  security  shall  be  required  of 
her  in  either  capacity. 

^*For  any  aid  or  assistance  which  my 
wife  may  require  in  the  management  of  my 
estate,  I  recommend  her  to  my  brother, 
Richard  C.  Mason,  and  my  most  excellent 
friends,  Benjamin  King  and  Bernard  Hooe; 
and  if  she  shall  find  occasion  for  legal  ad- 
vice or  information,  I  recommend  her  to 
consult  my  friends,  Robert  J.  Taylor  and 
Richard  H.  Henderson." 

The  first  question   involved   in  this  case 

arises  under  the   second   clause  of  the  will. 

The   widow,    who  never    married   after  the 

death   of  her  husband,    applied  the  income 

and  profits  of  the  estate,  so  far  as  was 

553  necessary,    not  only  to  *the   mainte- 
nance and  support  of  herself,  but  also 

to  the  maintenance  and  support  of  all  her 
children,  so  long  as  they  remained  with 
her  and  in  her  family  respectively,  without 
any  charge  for  the  same,  and  without  any 
complaint  whatever  on  the  part  of  any  of 
them.  The  female  appellant,  after  her  fa- 
ther's death  and  until  her  marria^,  a 
period  of  about  nine  years,  lived  with  her 
mother,  and  was  maintained  and  supported 
by  her  as  aforesaid,  and  for  some  time 
after  the  marriage  both  of  the  appellants 
lived  with  the  said  mother,  and  were  main- 
tained and  supported  in  the  same  way,  and 
without  any  charge  therefor.  But  the  ap- 
pellants having  long  since  left  the  family 
and  become  foris-familiated,  as  it  is  called, 
claim  to  be  entitled  to  receive  a  portion  of 
the  income  and  profits  of  the  estate  for 
their  maintenance  and  support  since  they 
left  the  family,  and  during  the  life  or 
widowhood   of  her  mother.     In  other  words. 
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they  claim  that  the  second  clause  of  the 
will  creates  a  trust  for  the  maintenance  and 
support  of  the  widow  and  children  of  the 
testator  during  her  life  or  widowhood,  which 
trust  they,  the  appellants,  are  entitled  to 
enforce  for  their  benefit  in  a  court  of 
equity.  While,  on  the  other  hand,  the 
Tvidow  claims  that  the  said  clause  creates 
not  trust  which  can  be  enforced  in  equity, 
but  gives  her  the  estate  during  her  life  or 
widowhood  to  do  with  as  she  pleases,  though 
the  nature  of  the  fifift,  as  expressed  by  the 
testator,  was  the  maintenance  and  support, 
not  only  of  herself,  but  also  of  their  chil- 
dren. The  question,  therefore,  is,  which 
of  these  two  conflicting  constructions  is  the 
true  one?  Does  the  second  clause  of  the 
ivill  create  a  trust  for  the  maintenance  and 
support  of  the  children  as  well  as  the  widow, 
which  the  appellants  are  entitled  to  have 
enforced  in  equity  for  their  benefit,  or  does 
it  give  an  interest  only  to  the  widow,  refer- 
ring to  the  subject  of  maintenance  and 
support  merely  as  a  motive  for  the  gift? 

I  am  of  opinion  that  the  latter  is 
554  the  true  construction.  *An  intention 
to  give  the  whole  estate  to  the  wife 
during  her  life  or  widowhood,  to  do  with 
the  income  and  profits  as  she  pleases,  con- 
fiding in  her  that  she  would  do  what  might 
be  proper  in  regard  to  the  maintenance  and 
support  of  her  children  as  well  as  herself, 
but  not  giving  them  any  interest  in  the 
subject  which  they  could  enforce  against 
her,  is  a  reasonable  intention,  and  such  a 
one  as  might  well  have  been  entertained  by 
the  testator.  There  is  no  presumption, 
therefore,  arising  from  considerations  of 
hardship  or  injustice  to  the  children,  that 
such  an  intention  did  not  exist.  And 
whether  it  did  or  not,  must  be  ascertained 
by  reading  the  will  in  the  light  of  sur- 
rounding circumstances. 

In  the  first  place,  let  us  examine  the  sec- 
ond clause  by  itself,  without  reference  to 
the  context  and  the  surrounding  circum- 
stances. *^I  devise  all  my  estate  &c.  to  my 
beloved  wife."  Here  is  an  express  devise, 
in  the  broadest  possible  terms,  to  his  be- 
loved wife  only.  The  clause  then  immedi- 
ately goes  '  on  to  express  the  purpose  and 
motive  of  the  devise ;  *  *  for  her  maintenance 
and  support,  and  for  the  maintenance  and 
support  of  our  children."  He  thus  says  to 
his  children:  **I  have  not  forgotten  you,  or 
left  you  unprovided  for.  I  have  not  given 
you  any  present  interest  in  my  estate,  be- 
cause I  know  not  what  will  be  the  extent 
of  your  several  wants ;  but  I  have  left  it  all 
to  your  mother,  to  aiford  her  ample  means 
of  supplying  your  wants,  which  her  aflfec- 
tion  for  you  will  prompt  her  to  do,  and 
which  I  confide  in  her  doing."  But  the 
gift  of  the  whole  estate  to  her  is  limited 
**  during  her  life  or  widowhood."  He  knew 
that  he  could  safely  confide  in  her  doing 
what  was  right  in  regard  to  their  children 
so  long  as  she  might  remain  his  widow,  but 
apprehended  that  she  might  not  have  it  in 
her  power  to  do  so  if  she  married  again. 
He  knew  that  if  he  gave  his  estate  to  his 
wife    during     her     life,    and    she    should 


marry   again,    it   would  then  become 

555  ^vested  in    her  husband,    and  thus  be 
placed  beyond  her  power.     Therefore, 

he  limits  the  devise  to  her  widowhood,  and 
the  clause  concludes:  **In  the  event  of  her 
marriage,  she  is  to  be  restricted  to  her 
dower  and  distributary  share,  as  in  case  of 
intestacy."  Now  here,  it  seems  to  me,  is 
incontestible  evidence  that  the  testator  in- 
tended to  give  his  wife  the  entire  income 
and  profits  of  his  estate,  to  do  wi^h  as  she 
pleased  during  her  widowhood,  although  he 
believed  that  whatever  surplus  might 
remain  after  providing  for  her  own  main- 
tenance and  support  would,  as  far  as  might 
be  necessary  or  proper,  be  applied  to  the 
maintenance  and  support  of  their  children. 
If  he  intended,  as  the  appellants  contend, 
to  give  the  estate  to  his  wife  during  her 
life  or  widowhood  in  trust  for  the  mainte- 
nance and  support  of  herself  and  their  chil- 
dren, then  in  what  proportion  is  the  income 
of  the  trust  subject  to  be  apportioned  amgng 
the  beneficiaries?  It  may  be  said,  that 
they  are  all  to  be  maintained  and  !sup- 
ported,  and  as  unequal  sums  may  be  re- 
quired for  the  maintenance  and  support  of 
each,  according  to  their  several  ages  and 
necessities,  the  income  would  not  be  appor- 
tionable  equally,  but  according  to  what  was 
necessary  for  the  maintenance  and  support 
of  the  parties  respectively.  This  might  be 
the  case  while  the  children  were  young,  or 
remained  together  in  the  same  family,  al- 
though the  apportionment,  even  to  that 
extent,  would  be  difficult  and  liable  to 
objection  and  complaint.  But  after  the 
children  grew  up  and  separated  from  the 
family,  supposing  the  trust  still  to  continue 
as  contended  for,  there  would  seem  to  be  no 
good  reason  for  applying  any  other  rule  of 
apportionment  to  the  case  than  that  of 
equality.  The  trust,  supposing  it  to  be  a 
trust,  being  precisely  for  the  same  purpose, 
''the  maintenance  and  support"  of  all  the 
parties,  wife  and  children,  the  share  of 
each  when  they  all  became  adult  and  sepa- 
rately settled  in  life,  if  not  before,  would 
be  the  same.     Indeed,  the  counsel  for 

556  the  ^appellants,    while    claiming   for 
the  female  appellant  full  maintenance 

and  support  out  of  the  estate  during  the 
life  or  widowhood  of  her  mother,  insists 
that,  according  to  the  true  construction  of 
the  will,  her  mother  is  entitled  to  no  more 
than  her  maintenance  and  support  out  of 
the  estate,  however  large  may  be  its  annual 
income.  According  to  that  view,  the  sur- 
plus of  the  income,  whatever  it  might  be, 
if  any,  over  and  above  the  amount  neces- 
sary to  maintain  and  support  the  wife  and 
children,  would  accumulate  for  the  ulti- 
mate benefit  of  the  children.  Then,  upon 
the  construction  contended  for  by  the  appel- 
lants, the  wife  would  get  during  her  life  or 
widowhood  only  a  share  of  the  income  of 
the  estate,  and  if  it  were  an  equal  share 
with  each  of  her  children,  as  there  were 
nine  children  living  at  the  testator's  death, 
he  must  have  intended,  according  to  that 
construction,  to  give  her  only  one-tenth  of 
the  income  of  his  estate  during  her  life  or 
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widowhood,  instead  of  one-third  of  the  real 
estate  and  slaves  during-  her  life,  and  one- 
third*  of  his  other  personal  estate  abso- 
lutely, to  which  she  was  entitled  by  law. 
But  surely  he  did  not  intend  to  do  this,  as 
is  conclusively  shown  by  the  very  terms  of 
the  clause  in  question.  He  certainly  in- 
tended to  give  her  more  by  his  will  than 
the  law  would  have  g"iven  her,  for  he  says: 
**In  the  event  of  her  marriage,  she  is  to  be 
restricted  to  her  dower  and  distributary 
share,  as  in  case  of  intestacy. "  What,  then, 
must  he  have  intended  to  give  her  by  his 
will?  Clearly  the  whole  income  of  his 
estate  during  her  life  or  widowhood.  How 
could  he  have  intended  to  give  her  less? 
And  if  less,  how  much?  Did  he  intend  to 
leave  his  nine  children,  all  of  them  infants, 
and  some  of  them  of  very  tender  years,  un- 
provided for  during  that  period?  Certainly 
not.  He  knew  that  they  needed  care,  sup- 
port and  education,  and  he  was  not  an  un- 
natural  father.     But   he   thought   the  best 

mode  of  providing  for  them  during 
557      that  period  was,  to  *entrust  them  to 

their  mother,  and  give  her  the  whole 
income  of  his  estate  ^^for  her  maintenance 
and  support,  and  for  the  maintenance  and 
support"  of  their  children.  He  could  not 
foresee  what  or  how  much  each  one  of  them 
would  need,  and  he  did  not  wish  to  limit  or 
restrict  his  wife  in  the  disposition  of  the 
subject  according  to  her  will  and  pleasure 
and  her  sense  of  propriety ;  but  only  indi- 
cated in  his  will  the  motive  of  the  gift,  and 
what  was  expected  of  the  donee  in  regard 
to  their  children.  It  is  difficult,  if  not  im- 
possible, to  believe  that  he  could  have  in- 
tended to  make  his  wife  accountable  to  his 
children  for  shares  of  the  income  of  the 
estate  during  her  widowhood,  and  even  to 
entitle  them,  after  having  been  maintained, 
supported  and  educated  out  of  it  during 
their  infancy,  and  grown  up,  left  the  ma- 
ternal roof  and  settled  separately  in  life,  to 
require  a  settlement  of  an  account  of  the 
income  and  payment  to  them  of  distributive 
shares  of  it.  He  could  not  have  intended 
to  expose  her  in  her  declining  years  to  so 
much  trouble  and  annoyance.  Having  been 
called  away  by  death  at  a  comparatively 
early  age,  and  leaving  behind  him  a  wife 
and  nine  young  children,  he  thought  he 
could  do  no  better  than  to  leave  his  wife  in 
his  place,  in  regard  to  his  estate  and  the 
maintenance  and  support  of  herself  and 
children,  during  her  life  or  widowhood. 
His  conclusion  in  this  respect  was  not  un- 
reasonable. But  however  unreasonable  it 
may  have  been,  if  it  was  his  intention,  as 
I  think  it  clearly  was,  it  must  be  carried 
into  effect.  As  was  said  by  Judge  Brooke, 
in  his  dissenting  opinion  in  Harrisons  v. 
Harrison's  adm'x,  2  Gratt.  16,  which  is  as 
remarkable  for  its  good  sense  as  for  its 
brevity:  **If  a  testator  has  complete  domin- 
ion over  his  property,  and  can  throw  it  into 
the  sea  if  he  so  will,  I  can  see  no  reason 
why  he  may  not  give  it  absolutely  to  his 
wife.  That  the  testator  so  intended  in  this 
case,  I  think  there  can  be  no  doubt,  if 
language    can     express     ideas.      That    he 


558  did  not  intend  *she  should  give  it  to 
a  stranger,    I   admit.     The  answer  to 

that  suggestion  is,  that  he  did  not  believe 
she  would  give  it  to  any  but  their  children. 
Such  was  his  confidence  in  her  affection  for 
them,  that  he  intended  to  place  her  in  the 
situation  he  himself  occupied  as  to  his 
property  and  children :  to  give  her  the  con- 
trol of  both.  The  will  is  very  short,  and  I 
think  too  plain  for  criticism.  It  may  be  an 
imprudent  will ;  but  we  cannot  make  wills, 
but  construe  them  according  to  the  lan- 
guage in  which  they  are  expressed.  Cujus 
est  dare  ejus  est  disponere." 

The  appellant's  counsel  relies  upon  the 
fourth  clause  of  the  will  as  tending  to  show 
that  the  testator  intended,  by  the  second 
clause,  to  create  a  trust  for  the  benefit  of 
his  wife  and  children.  And  he  argues, 
that  the  fourth  clause  authorizes  his  wife  to 
sell  any  part  of  his  estate  for  the  mainte- 
nance and  support  of  his  family.  So  that, 
according  to  his  view,  not  only  the  income 
of  the  estate  under  the  second  clause,  but 
the  estate  itself  under  the  fourth  clause,  is 
charged  with  the  maintenance  and  support 
of  the  wife  and  children  during  her  life  or 
widowhood.  Now  I  do  not  so  read  and 
understand  the  will.  The  fourth  clause,  in 
my  view,  was  merely  intended  to  authorize 
the  wife  to  sell  any  part  of  the  estate  for 
the  payment  of  the  testator's  debts  or  the 
advancement  of  the  interests  of  his  family. 
But  it  was  not  intended  that  the  proceeds 
of  sale  might  be  consumed  in  the  use  of 
the  family.  On  the  contrary,  the  clause, 
after  giving  authority  to  make  the  sale, 
proceeds  to  direct  an  investment  of  the  pro- 
ceeds, thus:  '*And  to  make  such  invest- 
ments of  the  money  or  property  she  may 
receive  as  she  may  think  most  advisable, 
such  investments,  however,  to  be  in  all  re- 
spects subject  to  the  provisions  herein- 
before contained  for  the  disposal  of  mj 
estate." 

I  have  thus  far  been  considering  the  sec- 
ond  clause     by   itself,   referring  only  in- 
cidentally  to  other  parts  of  the  will, 

559  *and   I  think   it  sufficiently  indicates 
that   it  was   not   intended  to  create  a 

trust  for  the  benefit  of  the  children,  but 
only  to  make  a  provision  for  the  wife  dur- 
ing her  widowhood,  and  to  declare  the 
motive  which  induced  such  a  provision.  It 
will  be  found  that  the  rest  of  the  will  fully 
confirms  this  construction.  By  the  thiid 
clause  the  testator  gives  to  his  wife  extra- 
ordinary power  and  discretion  in  regard  to 
his  estate  and  his  children,  thus  showing 
his  unbounded  confidence  in  her,  so  long  at 
least  as  she  might  remain  his  widow.  ^*I 
authorize  ray  wife  during  her  widowhood, 
by  deed  or  will,  to  dispose  of  all  or  any  part 
of  my  estate  to  our  children,  or  to  any  of 
them,  at  such  times  and  in  such  proportions 
as  she  may  think  just  and  prudent."  Can 
it  be  supposed  that  he  would  have  given 
her  ^  his  extraordinary  and  uncontrolled 
power  and  discretion  in  regard  to  the  dispo- 
sition of  the  capital  of  his  estate,  if  he  in- 
tended to  impose  any  limit  on  her  power 
and   discretion    in  disposing  of  the  income 
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of  his  estate  g-iven  to  her  during  her  widow- 
hood? The  same  may  be  said  of  the  power 
and  discretion  given  her  by  the  fourth 
clause  of  the  will,  already  noticed — the 
power  to  sell  the  whole  or  any  part  of  the 
estate,  and  invest  the  proceeds  as  she  may 
think  most  advisable. 

The  unbounded  confidence  of  the  testator 
in  his  wife  is  further  shown  by  the  fifth 
clause  of  his  will,  which  directs  that  no 
appraisement  be  made  of  his  estate;  and 
by  the  sixth,  which  constitutes  her  sole  ex- 
ecutrix of  his  will  and  guardian  of  his  chil- 
dren, and  directs  that  no  security  shall  be 
required  of  her  in  either  capacity.  For  any 
aid  or  assistance  she  might  require  in  the 
management  of  his  estate,  he  recommends 
her  to  his  brother  Richard  C.  Mason,  and 
his  most  excellent  friends  Benjamin  King 
and  Bernard  Hooe,  and  if  she  should  find 
occasion  for  legal  advice  or  information,  he 
recommends  her  to  consult  his  friends  Rob- 
ert J.  Taylor  and  Richard  [H.  Hender- 
son. 
560  *Thus  stands  the  matter,  looking  to 
the  second  clause  of  the  will  and  the 
context.  Now  if  we  look  also  at  the  sur- 
rounding circumstances,  our  construction 
will  be  still  further  confirmed.  Those  cir- 
cumstances, or  most  of  them,  have  already 
been  incidentally  referred  to.  They  are, 
the  extent  and  nature  of  the  testator's 
estate ;  the  age  of  his  wife ;  the  confidence 
he  reposed  in  her;  and  her  worthiness  of  it 
in  every  respect;  the  number  and  ages  of 
his  children — nine  in  number — all  of  them 
infants,  some  of  them  of  very  tender  years, 
and  five  of  them  daughters.  He  looked  to 
her,  as  she  says  in  her  answer,  **for  the 
devotion  of  her  life  to  the  service  of  their 
children."  Under  these  circumstances  he 
made  his  will,  and  reading  it  by  the  light 
which  they  afford,  can  there  be  a  remain- 
ing doubt  in  regard  to  its  meaning?  I  cer- 
tainly  have  none. 

Being  thus  satisfied  as  to  what  was  the 
true  intention  of  the  testator  expressed  in 
the  second  clause  of  his  will,  I  am  relieved 
from  the  necessity  of  reviewing  the  many 
cases  which  were  cited  in  the  argument,  as 
they  all  concur  in  affirming  or  conceding 
this  cardinal  rule  of  construction,  that  the 
intention  of  the  testator  as  expressed  in 
his  will,  if  it  be  lawful,  must  prevail ;  and 
that  to  ascertain  that  intention,  if  it  be  at 
all  doubtful,  we  may  look  to  the  whole  will, 
and  the  surrounding  circumstances  under 
which  it  was  executed.  If  a  case  could  be 
produced  precisely,  or  substantially  like  the 
present  in  all  respects,  it  would  have  more 
or  less  weight  in  the  decision  of  this  case, 
and  might  even  amount  to  a  binding  au- 
thority. But  as  it  is  extremely  rare  to  find 
two  cases  alike  in  all  respects,  little  or  no 
aid  can  be  derived  by  a  court  in  construing 
a  will  from  prior  decisions  construing  other 
wills.  It  is  not  enough  that  the  same 
words  in  substance,  or  even  literally,  have 
been  construed  in  other  cases.  It  often 
happens  that  the  same  identical  words  re- 
quire very  different  constructions  in  differ- 
ent^   cases,      according     to     the     context 


561      and   *the   peculiar   circumstances   of 
each  case.     All  the  cases  which  have 
a    material    bearing   on    the    subject  *  now 
under  consideration — I   mean    the  Bnglish 
cases — including,   I    believe,  all  that   were 
cited  in  the  argument  of  this  case,  are  col- 
lected   and    commented    upon    in   the   last 
Ivondon  edition,    published  in  1861,    of  Mr. 
Jarman's  invaluable  work  on  Wills,  vol.    1, 
pp.  356-374.     Of  all  the  cases  which  I  have 
seen,    the   one   which  seems  to  throw  most 
light  on  this,  and  to  set  forth  most  clearly 
the  principle  which  I  think   applies  to  this 
case  and   must   govern   its  decision,  is  the 
case  of  Thorpe   v.  Owen,    decided  by   that 
great  Judge,  Vice-Chancellor  Wigram,  and 
reported    in    2    Hare,  24   Eng.   Ch.   R.  608. 
The  case  was  twice  argued  before  him,  and 
he  delivered  two  opinions  in  it ;  the  second 
after  long   and  anxious  consideration,  and 
with  a  view  of  putting  an  end  to  the  con- 
troversy.    In  calling  for  a  second  argument, 
he    said:  *^My    object   is   that  my  decision 
may    be    satisfactory    to   the   parties,   and 
that,    so  far  as   possible,    they   may  be  re- 
lieved  from   the   necessity   and  expense  of 
discussing   this  question  elsewhere ;"  that 
is,    in    an    appellate   court.      His    decision 
seems  to  have  been  satisfactory  to  the  par- 
ties,   as   rto   appeal   appears   to  have    been 
taken  from  it.     And  I  have  seen  no  case  in 
which  it  has  been  questioned,  while  I  have 
seen  many  in  which  it  has  been  referred  to 
and  relied  upon.     The  counsel  on  both  sides 
in  this  case  cited  and  relied  upon  it,  though, 
of     course,     for    different    purposes;    and 
neither  of  them  doubted  its  soundness.     The 
words    of    the   will   in  that  case    were:  **I 
desire   everything   to  remain  in  its  present 
position  during  the  lifetime  of  my  wife  for 
her  use  and  benefit ;   and  after   her  decease 
I  devise,**  &c.     **I  give  the  above  devise  to 
my  wife,  that  she  may  support  herself  and 
her  children    according   to   her  discretion, 
and  for  that*purpose. '  *     It  was  held  that  the 
widow  took  an  absolute  interest   for  life  in 
the  real  and  personal  estate.     Now  I   con- 
sider this  decision   important   in  the 
562      present    case,    *not    because  of   any 
substantial  agreement  in  the  words  of 
the  will  in  the  two  cases,  for,  as  I  have  al- 
ready said,  that  is  a  circumstance  in  itself 
not  very  material ;  but  because  of  the  impor- 
tance of  the  principles  and  distinctions  laid 
down   by   the  Vice-Chancellor,    and  of  the 
pertinency  of  many  of  his  remarks  to  this 
case.     ^'The   cases,"    he   said,    ** should  be 
considered  under  two  heads:  first,  those  in 
which  the  court  has  read  the  will  as  giving 
an  absolute  interest  to  the  legatees,  and  as 
expressing  also  the  testator's  motive  for  the 
gift;  and   secondly,  those   cases   in   which 
the   court  has   read  the  will  as   declaring  a 
trust  upon  the  fund,  or  part  of  the  fund,  in 
the  hands  of  the  legatee.     A  legacy  to  A, 
the  better  to  enable   him  to  pay  his  debts, 
expresses    the     motive     for   the    testator's 
bounty,  but  certainly  creates  no  trust  which 
the   creditors   of   A   could   enforce   in   this 
court;  and  again,  a  legacy  to  A,  the  better 
to  enable  him  to  maintain,  or   educate   and 
provide   for   his   family,    must,    in  the  ab- 
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stract,  be  subject  to  a  like  construction :  it 
is  a  legacy  to  the  individual,  with  the  mo- 
tive only  pointed  out.  This  is  very  clearly, 
and,  in  my  opinion,  very  correctly  laid 
down  by  the  Vice-Chancellor  in  the  late 
case  of  Benson  v.  Whittam,  (5  Sim.  R.  22) ; 
and  the  cases  of  Andrews  v.  Partington,  (2 
Cox  223),  Brown  v.  Casamajor,  (4  Ves.  Jr. 
R.  498),  and  Hammond  v.  Neame,  (1 
Swanst.  R.  35),  illustrate  the  same  princi- 
ple. At  the  same  time,  a  legacy  to  a  parent 
upon  trust,  to  be  by  him  applied,  or  in 
trust,  for  the  maintenance  and  education  of 
his  children,  will  certainly  give  the  children 
a  right,  in  a  court  of  equity,  to  enforce 
their  hatural  claims  against  the  parent  in 
respect  of  the  fund  on  which  the  trust  is 
declared."  **It  is,  I  am  aware,  difficult  to 
reconcile  all  the  decisions  or  cases  of  this 
nature ;  but  although  those  decisions  may 
not  appear  reconcilable  with  each  other,  I 
am  satisfied  that  the  learned  judges  by 
whom  they  have  been  pronounced  did  not 
mean     to   disregard     the   distinction 

563  *I  have   noticed,    or  in   any   way   to 
break  in  upon  it.     The  difference  has 

arisen  in  the  different  modes  of  applying 
admitted  *  principles.  In  Raikes  v.  Ward, 
(1  Hare  R.  445),  and  Crockett  v.  Crockett, 
(Id.  451),  I  thought,  andstiU  think,  a  trust 
was  declared,  as  well  as  a  motive  expressed ; 
and  I  am  satisfied  that  neither  Lord  Cot- 
tenham,  in  Woods  v.  Woods,  (1  Myl.  &  Cr. 
R.  401),  nor  Ivord  L/angdale,  in  Wetherell  v. 
Wilson,  (1  Keen  R.  80),  intended  to  nega- 
tive the  distinction  to  which  I  have 
adverted."  The  foregoing  and  other  obser- 
vations were  made  by  the  Vice-Chancellor 
in  the  first  opinion  delivered  by  him.  In 
the  second,  he  made  the  following:  **I  am 
satisfied  that,  however  long  this  case  may 
be  under  consideration,  there  would  still  be 
some  doubt  upon  it  with  reference  to  the 
authorities.  I  cannot,  however,  doubt  the 
principle  laid  down  by  the  Vice-Chancellor 
in  Benson  v.  Whittam,  (5  Sim.  R.  22) ;  it 
is  plain  to  common  sense  that  the  law  must 
be  as  it  is  there  explained.  If  you  give 
property  to  persons  to  accomplish  an  object, 
increasing  their  funds  so  that  they  might 
be  the  better  able  to  do  it — that  is,  in  point 
of  fact,  a  gift  to  them,  and  there  is  no  trust 
which  others  can  enforce.  And  I  think 
those  cases  of  Bushnell  v.  Parson s,''(Prec. 
Chan.  218),  Hammond  v.  Neame,  (1  Swanst. 
R.  35),  Bunell  v.  Bunell,  (Amb.  R.  660), 
Andrews  v.  Partington,  (2  Cox  223),  and 
others,  are  all  cases  in  support  of  the  same 
proposition,  and  recognizing  the  principle 
with  great  clearness.  A  great  number  of 
these  cases  might  be  cited,  but  I  will  not 
go  through  them;  the  principle  cannot  be 
at  all  doubted,  although  Judges  may  differ 
as  to  the  mode  of  applying  it.  I  think  it 
equally  clear,  if  property  be  given  to  a  pa- 
rent upon  trust  to  maintain  herself  and  her 
children,  that  although  she  takes  a  benefi- 
cial interest,  and  though  to  some  extent 
there  is  an  uncertainty  as  to  the  quantum 
she  is  bound  to  apply,  it  is  impossible  for 
me    to    hold    that    the    cases    do   not 

564  *decide    that   the   court   will  find  the 


means  of  measuring  the  extent  of  the 
children's  interest.  The  only  question  here 
is,  under  which  of  the  two  principles  I  am 
to  say  that  this  case  falls.  At  the  same 
time  I  agree  with  the  argument,  that  if  the 
expression  that  the  gift  is  to  support  the 
children,  extends  to  the  support  of  the  chil- 
dren throughout  the  whole  of  their  lives, 
in  the  various  situations  that  may  arise, 
the  impossibility,  I  may  almost  say,  of 
measuring  the  gift  to  each  child  by  any 
rule  to  be  laid  down  by  a  court  of  justice, 
is — in  a  case  where  there  is  no  trust  exclud- 
ing the  mother  from  taking  whatever  she 
is  not  obliged  to  part  with  -a  strong  argu- 
ment against  holding  that  the  expressions 
which  refer  to  the  children  were  meant  to 
create  a  trust  binding  on  her.*'  "I  consid- 
ered this  case  very  much  in  private  before 
I  called  for  the  second  argument,  and  the 
conclusion  to  which  I  have  come  is,  that 
the  words  of  this  will  import  a  gift  to  the 
mother  for  life,  and  that  afterwards  the 
personal  estate  is  to  go  to  the  testator's 
children,  and  the  real  estate  to  his  heirs  at 
law.  The  testator  adds  ffi  the  gift  an  ex- 
planation, which  appears  to  me  merely  to 
express  what  actuated  his  mind  in  the  gift. 
He  trusts  to  the  affection  of  the  mother  to- 
wards her  children,  and  says:  'I  have  given 
to  her  this  large  provision,  in  order  that 
she  may  be  able  to  support  her  children 
during  her  life. '  The  gift  is  to  her,  and  the 
support  is  to  be  administered  according  to 
her  discretion.**  **I  confess  I  have  the  less 
regret  in  coming  to  this  conclusion,  be- 
cause, so  far  as  respects  the  maintenance 
of  the  children  during  their  minority,  theie 
appears  to  be  no  practical  reason  for  decid- 
ing the  case  one  way  rather  than  the  other; 
all  such  children  having,  in  fact,  been 
maintained  by  the  widow.  With  regard  to 
the  other  children,  the  difficulty  of  apply- 
ing the  fund  in  many  cases  which  may 
arise,  or  be  suggested,  is  such  that  I  can 
hardly  see  any   way  of  effecting    it.    The 

best  legal  conclusion,  I  think,  is  this: 
565      The  *testator  has  given  the  property 

to  his  wife  absolutely,  during  her  life. 
In  order  that  the  children  may  not  suppose 
that  they  had  been  overlooked  during  that 
time,  the  testator  tells  them  his  reason  for 
giving  the  property  to  the  mother.  I  think, 
therefore,  that  the  construction  of  the  will 
is,  that  the  widow  takes  the  property  abso- 
lutely for  her  life." 

Having  quoted  thus  freely  from  the  opin- 
ions of  the  Vice-Chancellor  in  the  case  just 
referred  to,  I  will  not  prolong  this  opinion 
by  reviewing  other  cases  in  detail,  as  I 
deem  it  wholly  unnecessary  to  do  so.  The 
Vice-Chancellor  said,  as  we  have  seen,  that 
*Hhe  cases  should  be  considered  under  t¥ro 
heads :  first,  those  in  which  the  court  had 
read  the  will  as  giving  an  absolute  interest 
to  the  legatees,  and  as  expressing  also  the 
testator's  motive  for  the  gift ;  and  secondly, 
those  in  which  the  court  has  read  the  will 
as  declaring  a  trust  upon  the  fund,  or  part 
of  the  fund,  in  the  hands  of  the  legatee." 
Now  I  consider  this  case  as  plainly  falling 
under   the   first   head,   and  if  it  does,  then 
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there  is  an  end  of  the  question.  Whether 
it  does  or  not,  depends  upon  the  intention 
of  the  testator  expressed  by  the  words  of 
his  will  read  in  the  light  of  surrounding 
circumstances,  all  of  which  I  have  consid- 
ered. 

The  cases  arising  under  the  second  head, 
that  is,  where  a  trust  is  declared,  and 
which,  in  1  Jarm.  on  Wills,  supra,  p.  368, 
are  sub-divided  into  two  heads:  first,  those 
in  which  the  purpose  is  so  peremptorily  ex- 
pressed as  to  constitute  a  perfect  trust ;  and 
secondly,  those  in  which  the  will  leaves 
entirely  in  the  discretion  of  the  primary 
donee  the  quantum  of  benefit  to  be  commu- 
nicated to  the  other  persons,  provided  that 
such  discretion  is  honestly  exercised,  have 
no  bearing  upon  the  case  in  my  view  of  it, 
and  I  therefore  will  not  notice  them.  Many 
of  the  cases  referred  to  in  the  argument  fall 
under  this  head. 

Besides   the  English  cases  referred 

566  to,    some   of  our  own  ^decisions  were 
cited   and  relied  on  by  the  counsel  on 

both  sides,  viz.,  the  case  of  Harrisons  v. 
Harrison's  adm'x,  2  Gratt.  1,  on  the  side  of 
the  appellant,  and  the  cases  of  Wallace  & 
wife  V.  Dold's  ex'ors,  Ac,  3I/eigh  258,  and 
Stinson,  ex'or,  Ac.  v.  Day  &  wife,  1  Rob. 
R.  435,  on  the  side  of  the  appellees.  But 
it  is  unnecessary  to  notice  these  cases  any 
further,  as  they  are  not  in  conflict  with  the 
foregoing  opinion,  and  two  of  them  at  least 
strongly  confirm  it. 

The  only  other  question  involved  in  this 
case  arises  under  the  third  clause  of  the 
will ;  and  that  is,  as  to  the  interest  of  the 
children  in  the  capital  of  the  estate,  and 
the  nature  and  extent  *of  the  wife's  power 
of  appointment  over  it. 

And  first,  as  to  the  wife's  power  of  ap- 
pointment over  it.  The  words  of  the  third 
clause  are:  *^I  authorize  my  wife  during 
her  widowhood,  by  deed  or  will,  to  dispose 
of  all  or  any  part  of  my  estate  to  our  chil- 
dren, or  to  any  of  them,  at  such  times  and 
in  such  proportions  as  she  may  think  just 
and  prudent ;  and  if  she  marry  or  die  with- 
out having  exercised  this  power,  then  the 
estate  remaining  undisposed  of  shall  be 
divided  amongst  my  children,  by  assigning 
to  the  males  double  the  amount  of  the 
shares  assigned  to  the  'females :  Provided, 
that  if  my  wife  should  die  after  having 
exercised  her  power  of  appointment  in  favor 
of  one  or  more  of  our  children,  without 
having  fully  exercised  it  as  to  all  my 
estate,  the  child  or  children  so  advanced 
shall,  on  the  partition  of  my  estate  before 
directed,  be  held  accountable  for,  and  be 
charged  with,  the  advancement  received. 
The  powerof  appointment  given  to  my  wife 
shall  be  construed  to  extend  to  the  descend- 
ants of  any  of  our  children  who  may  die 
before  her,  and  in  the  division  before  di- 
rected, the  descendants  of  any  deceased 
child  or  children  shall  be  considered  as  en- 
titled to  the  same  share  the  parent  or  pa- 
rents, if  living  at  the  time  of  such  division, 
would  be  entitled  to." 

567  *I  think   there  is  no  uncertainty  or 
obscurity   as   to  the   intention  of  the 


testator  in  this  clause,  but.  that  it  is  as 
plainly  expressed  as  language  can  well  do 
it,  notwithstanding  the  very  ingenious 
argument  made  upon  the  subject  by  the 
learned  counsel  for  the  appellant.  I  think 
that  the  power  of  appointment  given  by  the 
testator  to  his  wife  during  her  widowhood 
is  subject  only  to  this  limitation  as  to  the 
objects  in  whose  favor  it  may  be  made ; 
that  it  must  be  made  in  favor  of  one  or 
more  of  the  children  of  the  testator,  or  of 
the  descendants  of  any  of  them  who  may 
die  before  her,  and  that  it  extends  over  his 
whole  estate  and  every  part  of  it.  She  may 
appoint  all  or  any  part  of  the  estate  to  all 
or  any  number  of  such  children  and  de- 
scendants, *^at  such  time  and  in  such  pro- 
portions as  she  may  think  just  and  pru- 
dent;" for  so  the  will  expressly  declares. 
She  may,  therefore,  if  she  shall  think  it 
**just  and  prudent"  to  do  so,  appoint  all 
the  estate  to  any  number  of  such  children 
and  descendants,  less  than  the  whole,  and 
even  to  any  one  of  them.  I  think  the 
words,  *'as  she  may  think  just  and  pru- 
dent," refer  to  the  whole  preceding  part  of 
the  same  sentence  for  their  antecedent,  and 
not  to  the  immediately  preceding  words, 
^*at  such  times  and  in  such  proportions," 
only.  This  was  certainly  very  great  power 
and  wide  discretion  to  give  to  the  wife ;  but 
the  testator  had  a  right  to  give  it,  and  I 
think  plainly  did  so.  If  this  be  true,  there 
is  then  an  end  of  this  matter,  without  any 
inquiry  as  to  the  reason  for  his  doing  so 
and  the  prudence  of  the  act.  That  would 
have  been  an  important  inquiry  if  there 
had  been  any  room  for  doubt  as  to  his 
meaning.  He  no  doubt  believed  that  he 
could  safely  entrust  his  wife  and  the  mother 
of  his  children  with  this  power  and  dis- 
cretion, and  that  she  would  exercise  them 
faithfully  and  wisely.  He  declared  in  his 
will  how  he  wished  his  estate  divided  in  de- 
fault of  such    appointment   by  his  wife  in 

whole  or  in  part,  but  he  did  not  know 
568      *what  might  afterwards  arise  to  make 

a  different  mode  of  division  more  just 
and  prudent,  and  therefore  he  did  not  make 
that  mode  peremptory,  but  made  it  subject 
to  the  exercise  of  the  power  of  appointment 
given  to  his  wife  as  she  might  think  to  be 
just  and  prudent  under  all  the  circum- 
stances. He  did  not  intend  to  do  in- 
justice to  any  of  his  children.  He  did 
not  intend  to  exclude  any  of  them  from 
a  participation  in  his  bounty.  They  were 
all  equally  near  and  dear  to  him,  and 
so  they  were  to  their  mother.  He  did 
not  believe  it  possible  that  she  would 
do  injustice  to  any  of  them.  At  all 
events,  he  was  willing  to  trust  her,  and 
preferred  to  run  the  risk  of  her  possibly 
doing  such  injustice  rather  than  prescribe  a 
peremptory  mode  of  division  in  the  then 
state  of  his  family.  He  could  not  know 
what  changes  would  take  place  in  their 
condition  during  the  life  of  his  wife,  who 
has  already  survived  him  about  thirty 
years.  Some  of  his  children  might  be  so 
fortunate,  in  the  course  of  events,  as  not  to 
need   any  part   of  his   estate,  while  others. 
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less  fortunate,  mig'ht  stand  greatly  in  need 
of  it ;  which  seems  actually  to  be  the  case. 
Men  may  well  differ  in  opinion  as  to  the 
prudence  of  conferring'  such  a  power  under 
the  circumstances,  but  certainly  the  doing 
so,  if  unreasonable  at  all,  is  not  so  unrea- 
sonable as  to  require  us,  if  anything  could 
require  us,  to  wrest  the  words  of  the  will 
from  what  we  consider  their  plain  and  nat- 
ural meaning.  The  doctrine  of  illusory  ap- 
pointments does  not  apply  to  this  case,  but 
only  to  a  case  in  which  the  appointment  is 
to  be  made  among  persons  of  a  certain 
class,  so  as  to  entitle  each  one  of  the  class 
to  a  substantial  portion  of  the  subject. 

And  now  as  to  the  interest  of  the  chil- 
dren in  the  capital  of  the  estate.  On  this 
question  I  think  there  can  be  no  doubt  or 
difficulty.  The  estate  is  given  to  the  wife 
during  her  life  or  widowhood,  with  remain- 
der to  the  children,  to  be  divided  among 
them     by    assigning     to    the    males 

569  *double  the  amount  of  the  shares  as- 
signed to  the  females,  considering  the 

descendants  of  any  deceased  child  or  chil- 
dren as  entitled  to  the  same  share  the  parent 
or  parents,  if  living  at  the  time  of  such 
division,  would  be  entitled  to ;  but  such  re- 
mainder is  subject  to  be  divested  by  the 
exercise  of  the  power  of  appointment  given 
to  the  wife  to  the  extent  to  which  such 
power  may  be  so  exercised.  In  the  event  of 
only  a  partial,  exercise  of  the  power,  leav- 
ing a  portion  of  the  estate  unappointed  and 
subject  to  division,  the  parties  who  may 
have  received  advancements  under  such  ex- 
ercise of  the  power  will  not  be  entitled  to 
participate  in  the  division  without  account- 
ing for  their  advancements  respectively  as 
of  their  value  at  the  times  they  were  re- 
ceived, in  the  manner  in  which  advance- 
ments are  accounted  for  under  the  statute  of 
descents  and  distributions.  (Code  of  1860, 
ch.  123,  i  15,  p.  580. )  But  such  parties  re- 
spectively may  elect  not  to  participate  in 
such  division ;  but  to  retain  and  hold  their 
advancements  in  full  of  their  shares  of  the 
estate. 

I  have  now,  I  believe,  considered  and  dis- 
posed of  all  the  questions  arising  in  this 
case,  and  am  of  opinion  that  the  decree  of 
the  Circuit  Court  should  be  reversed,  and  a 
decree  entered  declaring  the  true  construc- 
tion of  the  will  to  be  as  before  mentioned. 
I  think  the  widow  and  executrix  is  bound  to 
keep  a  correct  account  of  the  estate  of  her 
testator,  and  of  all  appointments  or  ad- 
vancements made  by  her  under  the  will, 
and  to  exhibit  the  same  to  any  of  the  par- 
ties who  may  be  interested  therein  and 
desire  to  see  them.  It  does  not  appear  that 
she  has  been  guilty  of  any  default  in  this 
respect,  nor  that  she  has  in  any  way  mis- 
managed the  estate  or  abused  the  power 
conferred  upon  her.  On  the  contrarj',  she 
seems  to  have  honestly  and  laboriously  en- 
deavored to  manage  the  estate  to  the  best 
advantage,  and  make  the  most  of  it  for  the 
benefit   of   her   children.     It   may  be 

570  well,    however,    since    this  *suit   has 
been    brought,    to   reserve   liberty  to 

the  parties,  or  any  of  them,  to   apply   from 


time  to  time  to  the  court  hereafter  by  mo- 
tion or  petition  in  the  cause,  for  a  decree 
for  the  settlement  of  such  an  account,  and 
for  any  other  relief  to  which  they  may  then 
show  themselves  entitled  in  the  premises. 
I  think  the  costs  of  the  suit  in  the  Circuit 
Court,  both  of  the  plaintiffs  and  defend- 
ants, should  be  paid  out  of  the  testator's 
estate,  but  that  the  appellees  should  recover 
their  costs  in  this  court,  as  they  are  the 
parties  substantially  prevailing. 

The  other  judges  concurred  in  the  opinioo 
of  Moncure,  P. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  testator,  Thomson  F.  Mason,  by  the 
second  clause  of  his  will,  gave  his  estate  to 
his  wife  absolutely  during  her  life  or  wid- 
owhood, and  not  in  trust,  **for  her  mainte- 
nance and  support,  and  for  the  maintenance 
and  support"  of  their  children;  and  that 
those  words,  in  regard  to  maintenance  and 
support,  were  merely  used  by  him  to  indi- 
cate the  motive  of  the  gift ;  so  that  she  is 
not  bound  to  account  to  anybody  for  the 
income  of  the  estate  during  her  life  or 
widowhood,  or  any  part  of  it. 

The  court  is  further  of  opinion,  that  the 
power  of  appointment  given  by  the  testator 
to  his  wife  during  her*  widowhood  by  the 
third  clause  of  his  will,  is  subject  only  to 
this  limitation,  as  to  the  objects  in  whose 
favor  it  may  be  made ;  that  it  must  be  made 
in  favor  of  one  or  more  of  the  children  of 
the  testator,  or  of  the  descendants  of  any 
of  them  who  may  die  before  her,  and  that 
it  extends  over  his  whole  estate  and  every 
part  of  it.  She  may  appoint  all  or  any  part 
of  the  estate,  to  all  or  any  number  of 
571  such  ^children  and  ^descendants,  *^at 
such  times  and  in  such  proportions  as 
she  may  think  just  and  prudent;*'  for  so 
the  will  expressly  declares.  She  may  there- 
fore, if  she  shall  think  it  *'just  and  pru- 
dent" to  do  so,  appoint  all  the  estate  to  any 
number  of  such  children  and  descendants 
leas  than  the  whole,  and  even  to  any  one  of 
them.  The  words,  ^^as  she  may  think  just 
and  prudent,"  refer  to  the  whole  preceding 
part  of  the  same  sentence  f'^r  their  ante- 
cedent, and  not  to  the  immediately  pre* 
ceding  words,  *  ^at  such  times  and  in  such 
proportions,"  only.  The  doctrine  of  illu- 
sory appointments  does  not  apply  to  this 
case,  but  only  to  a  case  in  which  the  ap- 
pointment is  to  be  made  among  persons  of 
a  certain  class,  so  as  to  entitle  each  one  of 
the  class  to  a  substantial  portion  of  the 
subject. 

The  court  is  further  of  opinion,  that  by 
the  third  clause  of  the  will,  the  remainder 
of  the  estate,  not  disposed  of  by  the  second 
clause,  is  given  to  the  children  of  the 
testator,  to  be  divided  among  them  by  as- 
signing to  the  males  double  the  amount  of 
the  shares  assigned  to  the  females,  consid- 
ering the  descendants  of  any  deceased  child 
or  children  as  entitled  to  the  same  share 
the  parent  or  parents,  if  living  at  the  time 
of  such'di vision,    would  be  entitled  to;  but 
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such  remainder  is  subject  to  be  divested  by 
the  exercise  of  the  power  of  appointment 
^iven  to  the  wife,  to  the  extent  to  which 
such  power  may  be  so  exercised.  In  the 
«vent  of  only  a  partial  exercise  of  the 
power,  leavini^  a  portion  of  the  estate  unap- 
pointed  and  subject  to  division,  the  parties 
who  may  have  received  advancements  under 
such  exercise  of  the  power,  will  not  be  en- 
titled to  participate  in  the  division,  without 
accounting  for  their  advancements  respec- 
tively as  of  their  value  at  the  time  they 
were  received,  in  the  manner  in  which  ad- 
vancements are  accounted  for  under  the 
statute  of  descents  and  distributions. 
(Code  of  1860,  ch.  123,2  15,  p.  580.)  But 
such   parties    respectively   may  elect 

572  not  to  participate   in   such  *divi8ion, 
but  to  retain  and  hold  their  advance- 
ments in  full  of  their  shares  of  the  estate. 

The  court  is  further  of  opinion,  that  the 
widow  and  executrix  is  bound  to  keep  a  cor- 
rect account  of  the  estate  of  the  testator, 
(but  not  of  the  income  or  profits  to  which 
she  is  entitled  as  aforesaid, )  and  of  all  ap- 
pointments or  advancements  made  by  her 
under  the  will,  and  to  exhibit  the  same  to 
any  of  the  parties  who  may  be  interested 
therein  and  desire  to  see  them.  And  though 
it  does  not  appear  that  she  has  been  guilty 
of  any  default  in  this  respect,  nor  that  she 
lias  in  any  way  mismanaged  'the  estate  or 
abused  the  power  conferred  upon  her,  but, 
on  the  contrary,  that  she  has  faithfully 
endeavored  to  manage  the  estate  to  the  best 
advantage,  and  make  the  most  of  it  for  the 
benefit  of  her  children ;  yet  it  seems  to  be 
proper,  since  this  suit  has  been  brought,  to 
reserve  in  the  decree  to  be  made  therein, 
liberty  to  the  parties,  or  any  of  them,  to 
apply  from  time  to  time  to  the  court  here- 
after, by  motion  or  petition  in  the  cause, 
for  an  order  or  decree  for  the  settlement  of 
such  an  account,  and  for  any  other  relief 
to  which  they  may  then  show  themselves 
entitled  in  the  premises.  « 

The  court  is  further  of  opinion,  that  the 
costs  of  both  parties,  plaintiffs  and  defend- 
ants, in  the  court  below,  ought  to  be  paid 
out  of  the  estate  of  the  testator,  as  the  suit 
was  occasioned  by  a  doubt  arising  as  to  the 
true  construction  of  the  will,  in  the  solu- 
tion of  which  doubt  they  all  were  inter- 
ested. 

The  court  is  therefore  of  opinion,  that  the 
said  decrees  of  the  said  District  and  Circuit 
Courts  are  both  erroneous.  And  it  is  de- 
creed and  ordered  that  the  same  be  reversed 
and  annulled,  and  that  the  appellants  do 
pay  unto  the  appellees  as  the  parties  sub- 
stantially prevailing,  their  costs  by  them 
about  their  defence  in  this  behalf  in  this 
court  and  the  said  District  court  ex- 

573  pended.    And  this  court  proceeding  *to 
pronounce    such   decree    as   the   said 

Circuit  court  ought  to  have  pronounced,  it 
is  declared  that  the  right  of  the  parties, 
and  the  true  construction  of  the  second  and 
third  clauses  of  the  said  will*,  are  as  above 
set  forth ;  and  it  is  further  decreed  and  or- 
dered, that  the  costs  of  both  parties,  plain- 
tiffs  and  defendants,    in  the  said    Circuit 


court,  be  paid  out  of  the  estate  of  the  said 
testator  in  the  hands  of  his  said  executrix. 
And  liberty  is  reserved  to  the  parties,  or 
any  of  them,  to  apply  from  time  to  time  to 
the  said  court  hereafter,  by  motion  or  peti- 
tion in  this  cause,  for  the  settlement  of  an 
account  and  further  relief,  as  hereinbefore 
mentioned.  Which  is  ordered  to  be  certi- 
fied to  the  said  District  court,  the  clerk  of 
which  is  ordered  forthwith  to  certify  this 
decree  to  the  said  Circuit  court. 

Decree  reversed  in  favor  of  the  appellee. 


574 


*Hoxton  &  als.  v.  Griffith  &  als. 
April  Term,  1808,  Richmond. 


Wills  —  Constrnctioo  of.*- Testator  says:  All  my 
landed  estate  in  Westmoreland  to  be  equally  di- 
vided between  my  nephew  £  and  the  children  of 
H,  namely:  L,  S.  W,  M  and  W.  £  and  H  were  the 
nephew  and  niece  of  the  testatrix,  to  whom  she 
was  equally  atUched.  H  was  dead  when  the  will 
was  made.  By  another  clause,  she  fives  other  prop- 
erty to  be  divided  between  £  and  the  suryivlnff  chil- 
dren of  H :  and  she  says :  Should  any  of  the  children 
of  H  die  without  heirs,  the  property  left  them  shall 
be  divided  amonff  the  survivors.  Hsld:  £  took 
one  moiety  and  the  children  of  H  the  other  moiety* 
of  the  Westmoreland  land. 

In  the  year  1865,  Sally  W.  Griffith,  of  the 
city  of  Alexandria,  departed  this  life, 
having  made  her  will,  which  was  duly 
admitted  to  probate  in  the  County  Court  of 
Alexandria.  The  will  bears  date  on  the 
17th  of  June,  1858,  and  after  giving  certain 
property  to  the  children  of  Eliza  I^.  and 
Dr.  W.  W.  Hoxton,  including  all  her  real 
estate  in  Alexandria,  and  dividing  her 
slaves  between  her  nephew  E.  Colvijle 
Griffith  and  the  children  of  Eliza  I^.  Hoxton, 
naming  them,  she  says: 

'*  All  my  landed  estate  in  the  county  of 
Westmoreland,  in  the  State  of  Virginia,  to 
be  equally  divided  between  my  nephew  E. 
Colville  Griffith,  and  the  children  of  Dr. 
W.  W.  Hoxton  and  Eliza  L.  Hoxton, 
namely:  I/lewellyn  G.  Hoxton,  Sally  G. 
Hoxton,  William  Hoxton,  Maty  S.  Hoxton 
and  Winslow  S.  Hoxton.  Should  the  claim 
I  have  on  the  government  for  the  property 
destroyed  off  Nahomey  be  recovered,  I  wish 

it  to  be  equally  divided  between  E. 
575      *Colville   Griffith   and  the    surviving 

children  of  Eliza  and  Dr.  W.  W.  Hox- 
ton ;  and  if  any  other  property  to  which  I 
am  justly  entitled  should  at  any  time  be 
recovered,  I  wish  it  divided  in  the  same 
manner.  Should  any  of  the  children  of 
Dr.  and  Eli^a  Hoxton  die  without  heirs, 
the    property   left   them    shall    be   divided 


•Sender  v.  Senarer,  81  Va.  fl98,  706,  and  Walker  v. 
Webster, 96  Va.  881,  28  S.  E.  Rep.  570,  cited  theprincl- 
pal  case  as  authorizing  the  ffeneral  rule  that  where 
a  bequest  is  made  to  several  persons  in  sreneral 
terms,  indicatinff  that  they  are  to  take  equally  an 
tenants  in  common,  each  individual  will,  of  course, 
take  the  same  share;  in  other  words,  the  leffatees 
will  take  per  capita. 
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among-  the  survivors.  If  I  should  survive 
my  dear  E.  C.  Griffith,  it  is  my  will  that 
the  property  left  bim  in  this  will  should  be 
divided  between  his  three  children,  Fred- 
erick, Eleanor  and  David." 

In  September,  1866,  Frederick,  Eleanor 
and  David  Griffith,  the  children  of  E.  Col- 
ville  Griffith,  instituted  a  suit  in  equity  in 
the  Circuit  Court  of  Alexandria  against 
Ivlewellyn  G.  Hoxton  and  the  other  sur- 
viving children  of  Eliza  I^.  Hoxton ;  and 
in  their  bill,  after  setting  out  the  will  of 
Miss  Sally  W.  Griffith,  and  that  E.  Colville 
Griffith  had  died  in  the  lifetime  of  the 
testatrix,  they  say  that  the  testatrix  was 
a  maiden  lady,  and  virtually  adopted  and 
raised  her  nephew  E.  Colville  Griffith,  arid 
her  niece  Eliza  I^.  Griffith,  who  married 
Dr.  Wm.  W.  Hoxton,  both  of  whom  were 
long  since  dead;  that  she  stood  in  the 
light  of  a  parent  to  her  said  nephew  and 
niece;  and  it  is  believed  and  charged,  en- 
tertained a  like  affection  for  them  both. 
That  having  in  her  lifetime  given  to  E.  C. 
Griffith  real  estate  in  the  county  of  West- 
moreland, valued  at  $3,000,  the  testatrix, 
with  a  view  to  place  her  nephew  and  niece 
on  a  footing  of  equality  in  the  disposition 
of  her  estate,  by  her  will  gave  to  the  chil- 
dren of  the  latter  her  real  estate  in  the  city 
of  Alexandria  as  an  offset  to  the  land  given 
to  her  nephew  in  Westmoreland.  That  to 
carry  out  said  principle  of  equality  the 
testatrix,  by  her  will,  devised  to  E.  Colville 
Griffith  and  the  children  of  Mrs.  Hoxton  all 
her  landed  estate  in  the  county  of  West- 
moreland. They  insist,  that  this  land  is 
given  one  moiety  to  E.  C.  Griffith,  and 
the  other  moiety  to  the  children  of  Mrs. 
Hoxton ;  and  they  ask  for  a  construc- 
576  tion  of  the  will  *and  a  partition  of 
the  land  between  the  parties  accord- 
ing to  their  respective  rights  therein. 

It  appears  that  one  of  the  children  of  Mrs. 
Hoxton  had  died  after  the  death  of  the  tes- 
tatrix ;  the  others  answered  the  bill.  They 
admit  that  the  testatrix  was  an  unmarried 
lady ;  but  deny  that  E.  Colville  Griffith  was 
adopted  by  her,  though  in  his  tender  years  he 
resided  in  and  formed  part  of  her  family. 
They  say,  that  E.  C.  Griffith  and  Eliza 
I4.  Hoxton  lived  with  her  during  their  minor- 
ity, and  were  regarded  by  her  with  like 
affection.  And  they  insist,  that  under  the 
will  of  Miss  Griffith,  E.  Colville  Griffith, 
if  he  had  survived  her,  would  have  been 
entitled  to  one-sixth  of  the  Westmoreland 
farm,  and  the  five  children  of  Dr.  Hoxton 
named  in  the  will  to  five-sixths ;  and  the 
plaintiffs,  under  the  last  clause  of  the  will, 
take  his  share,  and  no  more. 

The  cause  came  on  to  be  heard  upon  the 
bill,  the  answers  and  the  exhibit,  when 
the  court  held  that,  by  the  will,  E.  Col- 
ville Griffith  and  the  five  children  of  Mrs. 
Hoxton  each  took  one-sixth  of  the  land  in 
Westmoreland  county;  and  that  E.  C. 
Griffith,  having  died  before  the  testatrix, 
his  three  children  took  the  one-sixth  which 
had  been  given  to  him.  And  commissioners 
were  appointed  to  make  partition  of  the 
land   accordingly.     From    this   decree    the 


plaintiffs  obtained  an  appeal  to  the  District 
Court  of  Appeals  at  Fredericksburg-,  where 
the  decree  was  reversed ;  and  then  the  Hox- 
ton s  obtained  an  appeal  to  this  court. 

G.  W.  Brent,  for  the  appellants. 

F.  L/.  Smith  and  Mayo,  for  the  appellees. 

JOYNES,  J.  The  only  question  in  this 
case  relates  to  the  construction  of  the  fol- 
lowing- clause  in  the  will  of  Sally  W. 
Griffith:  ''All  my  landed  estate  in  the 
county  of  Westmoreland,  in  the  State  of 
Virginia,     to     be     equally      divided 

577  *between     my    nephew    E.     Colville 
Griffith,    and   the   children  of  Dr.  W. 

W.  Hoxton  and  Eliza  I/.  Hoxton,  namely: 
Llewellyn  G.  Hoxton,  Sally  G.  Hoxton, 
William  Hoxton,  Mary  S.  Hoxton  and  Win- 
slow  S.  Hoxton."  Mrs.  Hoxton  was  the 
sister  of  E.  Colville  Griffith,  and  both  she 
and  her  husband  were  dead  at  the  date  of 
the  will.  E.  Colville  Griffith  died  after 
the  date  of  the  will,  and  before  the  death 
of  the  testatrix ;  and  by  the  last  clause  of 
the  will,  which  made  provision  for  that 
event,  the  property  given  to  E.  Colville 
Griffith  passed  to  his  children,  Frederick, 
Eleanor  and  David,  who  filed  the  bill  in  this 
case.  The  bill  claimed,  that  the  land  io 
Westmoreland  was  to  be  divided  per  stirpes, 
the  plaintiffs  taking  one  moiety,  and  the 
children  of  Mrs.  Hoxton,  who  were  made 
defendants,  taking  the  other  moiety.  The 
defendants  contended,  that  the  land  was  to 
be  divided  among  the  orig-inal  parties 
per  capita,  the  plaintiffs,  among  them,  tak- 
ing- one-sixth  part,  and  each  of  the  five 
children  of  Mrs.  Hoxton  taking-  one-sixth 
part.  The  Circuit  Court  held,  that  the  di- 
vision should  be  made  per  capita,  as  con- 
tended by  the  defendants.  The  District 
Court  reversed  the  decree  of  the  Circuit 
Court,  and  held,  that  the  division  should  be 
made  per  stirpes,  as  contended  by  the 
plaintiffs. 

Where  a  bequest  is  made  to  several  per- 
sons, in  general  terms  indicating-  that  they 
are  to  take  equally  as  tenants  in  common, 
each  individual  will  of  course  take  the  same 
share;  in  other  words,  the  legatees  will 
take  per  capita.  The  same  rule  applies 
where  a  bequest  is  to  one  who  is  living, 
and  to  the  children  of  another  who  is  dead, 
whatever  may  be  the  relations  of  the  par- 
ties to  each  other,  or  however  the  statute 
of  distributions  might  operate  upon  those 
relations  in  case  of  intestacy.  Thus,  where 
property  is  g^iven  **to  my  brother  A,  and 
to  the  children  of  my  brother  B,"  A  takes 
a  share  only  equal  to  that  of  each  of  the 
children  of  B.     So  where  the  gift   is 

578  to   A's   and   B's  *children,    or  to  the 
children  of  A  and  the  children  of  B., 

the  children  take  as  individuals,  per  capita. 
The  substance  of  this  rule  of  construction 
is,  that,  in  the  absence  of  explanation, 
the  children  in  such  a  case  are  presumed 
to  be  referred  to  as  individuals,  and  not  as 
a  class,  and  that  the  relations  exisring* 
between  the  parties,  and  the  operation  which 
the  statute  would  have  upon  those  relations 
in  case  of  intestacy,    are   not   sufficient    to 
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control  this  presumption.  The  general  rule 
is  well  established,  and  has  been  full3'' 
recog^nized  by  the  decisions  of  this  court. 
Brewer  &  ux.  v.  Opie,  1  Call  212 ;  Crow  v. 
Crow,  1  T^igh  74 ;  McMasters  v.  McMasters' 
ex'ors,  10  Gratt.  275. 

But  this  rule  is  not  inflexible,  and  it  will 
yield  to  the  cardinal  rule  of  construction 
which  requires  that  eflFect  shall  be  given  to 
the  intention  of  the  testator,  to  be  collected 
from  the  whole  will.  If,  therefore,  an  in- 
tention can  be  collected  from  the  will  that 
the  children  of  the  deceased  parent  are  to 
take  as  a  class,  that  intention  will  prevail. 
The  general  rule  above  referred  to  rests, 
indeed,  upon  a  very  slender  foundation, 
and  Jarman  says  that  it  **will  yield  to  a 
very  faint  glimpse  of  a  contrary  intention 
in  the  context.''  2  Jarman  on  Wills,  Ed. 
1861,  1862.  **Thus,"  he  adds,  **the  mere 
fact  that  the  annual  income,  until  the  dis- 
tribution of  the  capital,  is  applicable  per 
stirpes,  has  been  held  to  constitute  a  suffi- 
cient ground  for  presuming  that  a  like 
principle  was  to  govern  the  gift  of  the 
capital." 

The  foregoing  remark  of  Jarman  is  illus- 
trated and  confirmed  by  cases  in  this  coun- 
try. In  Hamlett  v.  Hamlett's  ex*or,  12 
I^eigh  350,  the  testator  gave  the  residue  of 
his  estate  to  be  '^equally  divided  among 
James  Hamlett,  Mary  Jeifress,  Patsy  Wil- 
son, Nancy  Jeffress,  Narcissa  Jeifress,  [all 
of  whom  were  children  of  the  testator,]  the 
children  of  my  son  George  Hamlett  and 
I^ucy  his  wife,  the  children  of  my  daughter 
J&lizabeth  Amett,  the  children  of  my  son 
Bedford  Hamlet,  deceased,  and  the 
579  children  of  my  *daughter  Obedience. '  * 
The  court  held,  that  the  property 
mast  be  divided  per  stirpes,  each  family  of 
grandchildren  taking  one-ninth  part.  In 
Gilliam  v.  Underwood,  3  Jones  Kq.  R.  100, 
the  testator  gave  the  residue  of  his  estate  to 
be  "equally  between  my  daughter  Lucy,  my 
son  John's  children,  and  my  son  Berry 
Underwood."  The  court  held,  that  John's 
children  took  as  a  class  one-third  part  of 
the  residue,  because  in  another  part  of  the 
will  they  had  a  legacy  given  to  them  as  a 
class.  The  court  acted  on  a  like  ground 
in  Lrockhart  v.  Lockhart,  3  Jones  Eq*  R* 
205.  In  Alden  v.  Beall,  11  Gill  &  :John. 
R.  123,  the  testator  gave  the  residue 
of  his  estate  as  follows:  "The  residue 
of  my  estate,  real  and  personal,  to  be 
equally  divided  between  the  children  of 
my  sister  Ann  Latimer,  and  their  heirs 
forever,  and  the  children  of  my  sister 
Penelope  Beall,  and  their  heirs  for- 
ever. *  *  The  court  held,  on  the  construction 
of  this  clause  alone,  without  aid  from  the 
context,  that  the  residue  should  be  divided 
equally  between  the  two  families.  In  Lack- 
land's  heirs  v.  Downing's  ex'or,  11  B.  Mon. 
R.  32,  the  testator  gave  the  residue  of  his 
estate  in  the  following  terms:  "All  the 
residue"  "I  desire  may  be  equally  divided 
after  my  death  between  my  brother  John 
Downing,  my  two  sisters,  Elizabeth  Can- 
non and  Nancy  Gibson,  and  the  children 
of  sister  Nelly  Lackland,  to  them  and  their 


children  forever,  it  being  my  desire  that 
the  portions  allotted  to  my  brother  John 
and  my  two  sisters  and  the  children  of  my 
deceased  sister  shall  be  made  as  nearly  equal 
as  possible,  both  in  kind  and  amount." 
The  court  held,  on  the  construction  of  this 
clause  alone,  that  the  residue  was  to  be 
divi4ed  per  stirpes;  the  children  of  Nelly 
Lackland  taking  together,  as  a  class,  one- 
fourth  part.  In  Fissel's  Appeal,  27  Pennsyl. 
R.  55,  the  testatrix  directed  her  real  and 
personal  estate  to  be  "equally  divided  be- 
tween the  children  of  my  brother  John, 
deceased,  the  children  or  heirs  of  my 

580  sister    Rosanna,    ^deceased,    and    the 
children  or  heirs  of  my  sister  Juliana, 

deceased,  and  my  brother  John,  or  his  heirs 
or  legal  representatives."  It  was  held, 
that  the  children  referred  to  took  per  stirpes, 
and  not  per  capita. 

K*  Colville  Griffith  and  Mrs.  Hoxton  were 
related  to  the  testatrix  in  the  same  degree. 
They  had  both  lived  with  her  during  their 
minority,  and,  as  alleged  in  the  bill  and 
admitted  in  the  answer,  "they  were  regarded 
by  her  with  like  aflFection."  We  naturally 
expect,  therefore,  to  find  that,  in  the  dis- 
position of  her  property,  she  has  sought  to 
effect  equality  between  these  equal  objects 
of  her  affection,  bestowing  upon  the  chil- 
dren of  Mrs.  Hoxton  what  was  intended  for 
her.  And  I  think  that  the  will  contains 
satisfactory  evidence  that,  in  the  clause  on 
which  this  case  depends,  the  children  of 
Mrs.  Hoxton,  though  enumerated  as  indi- 
viduals, were  designed  to  take  as  a  clas^, 
representing  their  mother. 

The  will  provides,  in  the  clause  next  to 
the  last,  that  "should  any  of  the  children 
of  Doctor  and  Eliza  Hoxton  die  without 
heirs,  the  property  left  them  shall  be  divided 
among  the  survivors."  The  next  and  last 
clause  provides,  that  if  the  testatrix  shall 
survive  E.  Colville  Griffith,  "the  property 
left  him  shall  be  divided  between  his  three 
children,  Frederick,  Eleanor  and  David." 
These  clauses  indicate  clearly  the  purpose 
of  the  testatrix  to  distinguish  the  objects  of 
her  bounty  into  two  classes — the  children 
of  her  deceased  niece  being  one  class,  and 
her  nephew  (or,  in  case  of  his  death,  his 
children,)  being  the  other.  Under  the 
latter  clause,  on  the  death  of  E.  Colvi lie- 
Griffith  in  the  lifetime  of  the  testatrix,  his 
children,  who  are  substituted  in  his  place, 
are  not  to  take  equally  with  the  Hoxtons, 
who  stand  in  equal  degree  with  them,  but 
they  are  to  divide  among  themselves  the 
share  of  their  father.  They  are  treated  as 
a  class  representing  their  father,  and 
taking   among    them    what   was    in-r 

581  tended   for   him,    if   he  had  *lived  to- 
take  it.     It  is  reasonable   to   presume 

that  she  intended  to  treat  both  families 
alike,  and  that  she  regarded  the  Hoxtons 
likewise  as  a  class,  taking  what  their 
mother  would  have  taken  if  alive.  All 
ambiguous  expressions  should  be  con- 
strued in  conformity  with  this  presump- 
tion. 

By  the  former  of  the  two  clauses  just 
quoted,    the   testatrix  provides,  in  general 
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terms,  for  the  death  of  any  of  the  Hoxtons 
** without  heirs.*'  This  provision  seems  to 
have  had  reference  to  the  death  of  any  of 
the  members  of  this  family  in  the  lifetime 
of  the  testatrix,  as  the  next  provision  has 
reference  expressly  to  the  death  of  E.  Col- 
ville  Griffith  in  her  lifetime.  If  so,  the 
effect  of  it  is,  that  by  the  death  of  any  of 
the  Hoxtons  in  the  lifetime  of  the  testatrix, 
the  share  of  E.  Colville  Griffith  would  not 
be  increased ;  he  would  still  take  his  share, 
whatever  it  was,  and  the  surviving  Hoxtons 
would  take  what  was  intended  for  that 
family.  If  equality  between  her  nephew,  on 
the  one  hand,  and  the  family  of  her  niece 
on  the  other,  was  the  purpose  of  the  tes- 
tatrix, this  provision  was  a  natural  and 
reasonable  one,  and  preserved  this  equality. 
If  individual  equality  between  E.  Colville 
Griffith  and  the  several  children  of  Mrs. 
Hoxton  was  the  object,  then  this  provision 
was  unreasonable  and  unjust.  It  violated 
the  rule  of  equality  among  the  individuals, 
in  case  of  the  death  of  any  of  the  Hoxtons, 
by  giving  the  share  of  the  deceased  to  the 
surviving  Hoxtons,  in  exclusion  of  E.  Col- 
ville Griffith. 

Another  clause  of  the  will  provides,  that 
if  a  claim  of  the  testatrix  on  the  govern- 
ment for  certain  property  destroyed  should 
be  recovered,  it  should  be  equally  divided 
between  E.  Colville  Griffith  and  the  **sur- 
viving  children"  of  Mrs.  Hoxton.  In  the 
next  preceding  clause,  the  **children"  of 
Mrs.  Hoxton  are  spoken  of  in  general 
t^rms,  and  are  enumerated  by  name.  The 
word  **sftrviving**  seems  to  have  had  refer- 
ence to  the  time  at  which  the  claim  should 
be  recovered.  If  so,  the  provision  is 
582  consistent  with  the  *rule  of  equality, 
if  equality  between  classes  or  families 
was  intended.  If  equality  among  individu- 
als was  intended,  this  provision  is  capri- 
cious and  unjust,  because  it  makes  the  share 
of  E.  Colville  Griffith  depend  upon  the  num- 
ber of  the  Hoxtons  who  may  be  surviving 
when  the  claim  is  recovered. 

I  am  of  opinion  to  affirm  the  decree  of 
the  District  Court. 

The  other  judges  concurred  in  the  opinion 
of  Joynes,  J. 

Decree  of  the  District  Court  affirmed. 


583       *Wade  &  als.  v.  The  City  of  Richmond. 

Thomas  &  als.  v.  The  Same. 

April  Term,  1868.  Richmond. 

i.  Ststnte— Bxtendlnff  Boundaries  of  Richmond  City— 
ConstltutlonaL*— The  act  Sess.  Acts  1866-67.  p.  685, 
extendinff  the  boundaries  of  the  city  of  Richmond, 
Is  not  unconstitutional  in  any  of  its  provisions. 

•In  Dinwiddle  County  v.  Stuart,  28  Gratt  649,  the 
principal  case  and  Harrison  v.  Holland,  8  Gratt. 
247,  are  cited  as  authority  for  the  proposition  that 
not  even  an  excision  of  a  part  of  its  territory  and 
Incorporation  of  a  part  of  its  inhabitants  with 
another  county  or  municipality  destroys  the  iden- 
tity of  a  county. 


a.  Snmo— Same— Effect  on  Inhabitants  of 
Territory.— The  act  operates  upon  the  mnDlcipai 
relations  of  the  Inhabitants  of  the  territory 
annexed  to  the  clt>%  but  In  political  elections  ihej 
are  still  to  Tote  as  part  of  the  county  of  Henrico. 

3.  Same— Same— Jurisdiction  of  Courts  as  toJaatleeef 
5tatute.t— The  General  Assembly  haviaff  the  au- 
thority to  extend  the  boundaries  of  the  city,  the 
Justice  or  expediency  of  it  is  not  a  question  of 
which  the  courts  can  take  Jurisdiction. 

4.  Same— Same— Constitutional.— That  the  tax-myex« 
of  the  county  may  have  the  burthen  of  taxatl<m 
increased,  or  the  creditors  may  have  their  security 
lessened  by  the  reduction  of  the  ralue  of  the  sub- 
jects of  taxation,  or  that  the  Inhabitants  in  the 
annexed  district  may  be  subjected  to  heavier 
taxation,  does  not  affect  the  constltationallty  of 
the  act 

Tiie  first  of  these  cases  is  a  bill  for  an 
injunction  by  William  E.  Wade  and  others* 
in  which  they  alleg-e  that  they  are  citizens, 
tax-payers,  property-holders,  and  voters 
in  the  county  of  Henrico,  beyond  the  pro- 
posed boundary  of  the  city  of  Richmond ; 
and  that  they  are  also  creditors  of  the 
county.  That  the  Greneral  Assembly,  by 
an  act  passed  on  the  13th  of  Febmarr, 
1867,  entitled  an  act  to  extend  and  define  the 
boundaries  of  the  city  of  Richmond, 
584  *propose  to  take  from  the  county  of 
Henrico  and  add  to  the  city  of  Rich- 
mond a  large  portion  of  the  territory,  and 
about  half  the  population  and  taxable  wealth 
of  the  county  of  Henrico.  That  as  tax- 
payers, property-holders  and  creditors  of 
the  county,  they  will  be  greatly  injured  by 
this  act,  by  the  increase  of  taxation  which 
they  will  be  required  to  pay,  and  the  dimi- 
nution of  their  sectirity  as  creditors  of  the 
county. 

They  insist  that  the  boundaries  of  the 
county  of  Henrico  and  the  city  of  Rich- 
mond are  fixed  *in  the  constitution  of  the 
State,  and  cannot  be  changed  by  law;  and 
that  the  act  of  the  13th  of  February,  1867, 
is  an  assumption  of  power  unauthorised  by 
the  constitution  of  the  State,  in  derogation 
of  the  rights  of  the  people,  and  therefore 
null  and  void.  And  they  pray  for  an  in- 
junction to  restrain  the  city  of  Richmond, 
its  officers  and  agents,  from  carrying  into 
effect  the  said  act  of  Assembly,  and  that 
the  act  may  be  declared  unconstitational 
and  void. 

The  second  case  is  a  bill  by  George  W. 
Thomas  and  others  residing  in  that  part  of 
the  county  proposed  to  be  included  within 
the  city  of  Richmond,  in  which  they  allege 
that  they  will  be  subjected  to  heavier  taxa- 
tion in  the  city  than  they  would  be  in  the 
county.  They  insist  that  the  act  is  nncon- 
stitutional  and  void,  on  the  grounds  stated 
in  the  first  bill ;  and  they  pray  for  a  similar 
injunction  and  relief. 

The    Circuit    Court   of  the  city  of  Rich- 

tSee  principal  case  cited  and  approved  in  Slack  v. 
Jacob,  8  W.  Va.  030;  Board  of  Education  v.  Board  of 
Education.  SO  W.  Va.  434.  4  S.  E.  Rep.  64a 

See  ffenerally,  monoffraphlc  noU  on  ^'Municipal 
Corporations"  appended  to  Danville  v.  Pace.  S 
Gratt  1. 
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mond  overruled  the  motions  for  injunctions 
in  the  cases ;  and  the  plaintiifs  thereupon 
applied  to  this  court  for  appeals,  which 
"were  allowed. 

In  this  court  it  was  agreed  by  the  counsel 
in  the  causes,  that  the  act  took  from  the 
oounty  of  Henrico  and  added  to  the  city  of 
Richmond  about  fifteen  hundred  .acres  of 
territory,  that  had  been  already  laid  oflF, 
built  up,  and  densely  populated  as  sub- 
urbs of  the  city,  and  took  within 
.585  *these  limits  a  population  of  about 
fourteen  thousand ;  and  there  was  cut 
oif  from  the  city  about  one  acre. 

S.  McRae,  for  the  appellants. 

The  act  of  the  General  Assembly,  passed 
the  13th  day  of  February,  1867,  entitled  an 
act  to  extend  and  define  the  boundaries  of 
the  city  of  Richmond,  the  effect  of  which 
is  to  exscind  and  annex  a  larg-e  part  of  the 
territory  and  population  of  Henrico  to  the 
city  of  Richmond,  it  is  submitted,  is  uncon- 
stitutional. 

1st.  The  constitutions  of  1851  and  1864 
specifically  recog-nize  and  establish  certain 
counties  and  cities  as  distinct  constitutional 
divisions,  and  distribute  and  apportion 
representation  to  each.  Art.  4,  sect.  2. 
They  are  divisions  fixed  in  the  constitution 
as  firmly  as  the  House  of  Delegates  or 
Senate.  When  the  city  of  Richmond  and 
county  of  Henrico  were  fixed  by  name  as 
distinct  constitutional  divisions,  their  terri- 
tory and  boundaries  as  then  existing,  were 
also  fixed.  Name,  territory  and  boundary 
are  essential  to  the  existence  of  a  city  or 
county.  The  name  implies  territory  and 
boundary,  and  being  fixed  in  and  by  the 
constitution,  are  permanent  and  unchange- 
able. 

The  constitution  of  1851,  4th  art.,  2d  sec, 
provides  that  the  city  of  Richmond  shall 
elect  three  delegates,  and  the  county  of 
Henrico  shall  elect  one  delegate.  Here  the 
boundary  between  Henrico  and  the  city  of 
Richmond  is  fixed ;  their  territory  separated, 
and  separate  and  independent  elections  by 
separate  and  independent  constituencies 
ordained.  The  same  article,  third  section, 
provides  that  the  city  of  Richmond  shall  be 
another  district  (Senatorial),  and  that  the 
counties  of  Henrico  and  Hanover  shall 
form  another  district  (Senatorial),  recog- 
nizing and  establishing  distinct  communi- 
ties, distinct  political  rights  (elective  and 
representative),  and  separate  and  distinct 
territory,  on  which  these  rights  are  to  to  be 

enjoyed. 
586  *Art.  6,  sect.    2,    makes   Henrico   a 

part  of  the  sixth  circuit  (judicial), 
and  the  city  of  Richmond  the  seventh  cir- 
cuit (judicial).  Here  again  we  have  the 
recognition  of  the  city  of  Richmond  and  the 
county  of  Henrico  as  distinct  territorial 
divisions. 

Neither  of  these  articles  of  the  constitu- 
tion can  be  operative  unless  Henrico  and 
Richmond  comprise  separate  and  independ- 
ent territories,  inhabited  by  separate  and 
independent  populations.     The  27th  section 


of  the  same  article  provides  that  each  county 
shall  be  laid  off  into  districts,  as  nearly 
equal  as  may  be  in  territory  and  population. 
Under  this  section,  the  entire  territory  of 
Henrico  is  required  to  be  laid  off ;  but  Rich- 
mond is  not  laid  off  as  a  part  of  this  terri- 
tory, because  the  city  of  Richmond  and  the 
county  of  Henrico  are  territorially  separate 
and  distinct.  All  land  within  the  bounda- 
ries of  Henrico  must  be  part  of  its  territory, 
and  is  required  to  be  included  in  the  county 
districts.  All  not  included  must  be  without 
its  territorial  limits.  In  this  section,  which 
relates  specifically  to  territory,  we  have  a 
clear  warrant  for  the  position,  that  the 
county  of  Henrico  and  city  of  Richmond 
are  territorially  separate  and  distinct.  What 
the  constitution  has  separated,  the  law  can- 
not unite.  In  the  language  of  the  Massa- 
chusetts judges,  6  Cush.  p.  580,  on  the 
subject  of  change  of  boundaries,  **the 
counties  were  made  senatorial  districts; 
the  effect  of  which  was  to  make  the  coun- 
ties, with  their  then  actual  limits,  perma- 
nent senatorial  districts.  That  which  is 
made  permanent  by  the  constitution  can- 
not be  changed  by  law.**  Henrico  and  the 
city  of  Richmond,  by  their  then  actual 
limits,  having  been  made  separate  consti- 
tutional divisions  for  the  election  of  dele- 
gates, and  separate  permanent  senatorial 
districts,  and  separate  individual  districts 
and  separate  municipal  districts,  by  parity 
of   reasoning,    their  boundaries  cannot  be 

changed  by  law. 
587  *Public    corporations    created    and 

existing  only  by  law,  may  be  changed, 
and,  if  purely  public,  even  destroyed  by 
law.  Thus  all  the  counties,  cities  and 
towns  of  the  State,  not  specifically  men- 
tioned, nor  having  a  sha^e  of  separate  rep- 
resentation, in  and  by  the  constitution, 
may  have  their  boundaries  changed.  They 
are  subject  to  the  law,  being  but  creatures 
of  the  law.  They  have  no  place  in  the  con- 
stitution ;  they  have  no  political  status ;  they 
exist  only  on  the  statute  book ;  their  organ- 
ization is  purely  municipal.  Their  bounda- 
ries, as  well  as  their  names,  are  unknown 
to  the  constitution.  They  obliterate  no 
boundary,  and  create  no  new  one,  for  the 
county  within  which  they  may  exist.  Their 
vote  is  that  of  the  constitutional  county 
within  which  they  may  be.  Thus  the  vote 
of  Lynchburg  is  the  vote  of  Campbell ;  the 
vote  of  Manchester  is  the  vote  of  Chester- 
field ;  the  vote  of  Tucker  is  the  vote  of  Ran- 
dolph. Certain  counties  and  the  cities  of 
Richmond,  Norfolk  and  Petersburg,  named 
in  the  constitution,  and  to  which  separate 
representation  is  apportioned,  are  not  only 
constitutional  counties  and  cities,  but  they 
are  a  part  of  the  structure  of  the  constitu- 
tion itself;  all  other  counties,  cities  and 
towns  are  public  corporations,  or  quasi  cor- 
porations, unknown  to  the  constitution, 
creatures  of  the  law  only,  and  of  course 
changeable  by  law. 

Under  the  first   constitution   of  Virginia, 

the  counties  were  not  named,  and  there  was 

no  apportionment.     No  county  had  a  status 

I  in  that  instrument,  fixing  it  in  its  structure, 
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distinguishing'  it  from  other  counties,  and 
imparting  to  it  peculiar  political  and  other 
rights.  Name,  territory  and  boundary  were 
all  the  endowments  of  law,  and  could  there- 
fore be  changed  by  law.  Giving  to  each 
county  two  representatives  fulfilled  that 
constitution  on  the  subject  of  representa- 
tion, although  the  name  and  boundaries  of 
each  county  in  the  State  had  been  changed. 
Loudoun  and  Warwick  had  equal  shares 

588  of   representation,    not   as    ""Loudoun 
and   Warwick,    (for  these  names  vere 

unknown  to  the  constitution),  but  as  coun- 
ties which  the  law  could  name,  enlarge  and 
diminish,  at  pleasure.  But  Loudoun  and 
Warwick  now  have  each  a  name,  territory 
and  boundary  fixed  in  the  constitution, 
which  the  law  cannot  change,  because  the 
constitution  is  paramount  to  the  law. 
Thus,  in  some,  of  the  other  States  of  the 
Union,  where  counties,  cities  and  towns 
were  mere  civil  divisions — the  creatures  of 
the  law,  and  no  part  of  the  constitution — 
their  boundaries  were  changed  by  law ;  but 
when  by  amendment  they  were  fixed  in  the 
constitution  by  name,  it  was  held  their 
boundaries  could  no  longer  be  changed  by 
law.  30  Barb.  pp.  365,  366;  2  Gray,  p.  104; 
6  Cush.  578. 

However  it  may  be  held  as  to  the  separa- 
tion of  Richmond  and  Henrico  by  an  abso- 
lute boundary  fixed  in  the  constitution,  it 
will  not  be  denied  that  they  are  separated 
politically,  judicially  and  municipally,  un- 
der the  3d,  4th  and  6th  articles  of  the  con- 
stitution, as  has  already  been  shown ;  and 
the  unconditional  transfer  of  the  territory, 
population  and  property  of  the  county  of 
Henrico  to  the  city  of  Richmond,  is  a  vio- 
lation of  the  rights  secured  by  these  arti- 
cles of  the  constitution.  The  mandates  of 
the  constitution  must  be  fulfilled  by  Rich- 
mond and  Henrico  as  existing  at  the  adop- 
tion of  the  constitution  ;  that  is  to  say,  with 
their  territory  and  boundary  as  then  ex- 
isting. 

The  3d  article  of  the  constitution  author- 
izes every  male  citizen  who  has  resided  in 
the  State  two  years,  and  in  the  county,  city 
or  town  where  he  offers  to  vote  twelve 
months,  to  vote.  This  is  the  most  sacred 
of  rights,  of  which  the  citizen  cannot  be 
deprived  but  by  his  consent,  or  by  some 
voluntary  act  of  his  own.  The  voters  in 
the  annexed  territory  cannot  vote  in  Rich- 
mond, because  they  have  not  resided  there 
twelve  months ;  they  cannot  vote  in  Henrico, 
because  they  no  longer  reside  in  that 
county.  Thus  a  right  conferred  by  the 
constitution,    to    be    enjoyed    at   any 

589  *and  every  instant  of  time,  is  destroyed 
by  an  act  of  Assembly.     That  an  act 

of  Assembly  impairing,  suspending,  or  de- 
stroying the  right  of  voting,  is  unconsti- 
tutional, is  admitted  by  all.  6  Cush.  578; 
2  Gray  103,  105;  30  Barb.  365,  366. 

The  4th  article  of  the  constitution  pro- 
vides that  Henrico  shall  elect  one  delegate. 
Henrico,  deprived  of  much  of  her  territory 
and  one-half  of  her  population,  is  deprived 
of  one-half  of  her  elective  and  representa- 
tive   intelligence   and    strength.      Henrico 


and  Hanover  form  a  senatorial  district.  In 
this  case  Henrico  is  not  only  deprived  of 
one-half  of  its  elective  and  representative 
intelligence  and  strength,  but  its  relation 
to  Hanover  as  an  elective  and  representa- 
tive body  is  injuriously  changed.  The  6th 
article  of  the  constitution  makes  Henrico  a 
part  of  the  sixth  judicial  circuit,  and  pro- 
vides for  the  election  of  a  judge  by  the 
voters  therein.  The  same  consequences 
ensue  here  as  in  the  election  of  delegate 
and  senator. 

The  27th  section,  same  article,  provides 
that  each  county  shall  be  laid  off  into  dis- 
tricts as  nearly  equal  as  may  be  in  territory 
and  population,  and  that  in  each  district 
there  shall  be  elected  by  the  voters  thereof 
four  justices  of  the  peace,  who  shall  reside 
in  their  respective  districts,'  and  hold  their 
offices  for  the  term  of  four  years. 

The  30th  section,   same  article,    provides 
that  the  voters  of  each   county  shall  elect  a 
Clerk  of  the  County  Court,  Surveyor,  Com- 
monwealth's  Attorney,    Sheriff,    Ac,     for 
certain    terms.    The   31st   section  provides 
that   these   officers,    except   the  Attorneys, 
shall  reside  in  the   counties  or  districts  for 
which  they  were  respectively  elected.     Now 
if  the  county  districts  cannot  embrace  any 
part   of   the   territory  of  the  city  of  Rich- 
mond, the  city  of  Richmond  cannot  embrace 
any  part  of  the  county  districts  of  Henrico. 
Under  these  sections  of  the  constitution, 
Richmond    and    Henrico    are    distinct  and 
separate   municipalities,    as   to  terri- 
590      tory,  ^population,    and    elective   rep- 
resentative    rights.       The    annexed 
territory  and  population  must  constitution- 
ally be  either  in  Richmond  or  Henrico.     If 
in  Henrico,  they  cannot  be  comprised  within 
the    boundaries   of   the  city  of  Richmond. 
The  act  of   Assembly   in   question  assumes 
to  exscind  and  annex   to  the   city  of  Rich- 
mond at  least  fifteen  hundred  acres  of  land 
and  fourteen   thousand   people,  including  a 
portion    of   all    the    magisterial     districts, 
nearly   one-half   of   the    magistrates,    the 
clerk,    deputy  clerk,    and  other  county  offi- 
cers,   in   violation,    it  is  submitted,  of  the 
27th,  30th  and  31st  sections   of  the  6th  arti- 
cle of  the  constitution. 

2d.  Representation  is  distributed  and  ap- 
portioned, by  the  4th  article  of  the  consti- 
tution, amongst  certain  counties  and  cities 
by  name.  To  the  city  of  Richmond,  the 
counties  of  Augusta  and  Rockinsiiam  each« 
three  delegates  are  apportioned.  ^To  another 
class  of  counties,  two  delegates  each  are 
apportioned ;  to  another  class,  one  delegate 
each  is  apportioned ;  to  another  class,  form- 
ing districts  by  the  union  of  two  or  more 
counties,  one  delegate  is  apportioned.  Ap- 
portionment was  made  to  each  county  by 
its  limits,  as  existing  at  the  adoption  of 
the  constitution.  The  General  Assembly 
is  directed  to  re-apportion  at  certain  periods ; 
and  has  no  other  authority  on  the  subject 
of  apportionment.  It  has  no  power  to  dis- 
proportion at  any  time.  An  act  of 
Assembly  apportioning  representation,  or 
re-apportioning  it,  at  a  time  other  than  a 
decennial   period,    would   be  clearly  uncon- 
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stitutional ;  an  act  of  Assembly  dispropor- 
tioning'  representation,  all  will  admit,  would 
be  unconstitutional ;  an  act  which,  if  done 
directly,  is  unconstitutional,  is  equally  so 
if  accomplished  by  indirection.  Kinney  v. 
The  City  of  Syracuse,  30  Barb.  R.  349. 
The  annexation  of  any  part  of  the  territory 
and  population  of  Henrico,  much  more  the 
annexation  of  fifteen  hundred  acres  of  land 
and  fourteen  thousand  people,  dispro- 
591  portions  ""the  existing  apportionment, 
and  alters  the  basis  of  the  present 
apportionment,  and  of  future  re-apportion- 
ment. This  could  not  be  done  directly  by 
act  of  Assembly  declaring  such  purpose  and 
object,  and  cannot  be  done  indirectly  by 
change  of  boundaries.  30  Barb.  R.  349. 
The  apportionment  made  by  the  constitu- 
tion establishes  a  proportionate  representa- 
tion. This  proportion  is  destroyed  by 
diminishing  the  constituency,  while  the 
representative  or  representatives  remain  as 
before ;  or  by  diminishing  or  enlarging  the 
basis  while  the  representation  is  unaltered. 
Re-apportionment  is  designed  to  correct 
the  departure  from  a  proportionate  repre- 
sentation which  time  or  accident  may  have 
produced.  iE^xscision  and  annexation,  by 
change  of  boundaries,  disproportion  what 
the  constitution  has  proportioned. 

The  power  in  question  might  be  exercised 
so  as  to  change  the  whole  map  of  the  State, 
and  systematically  disproportion  the  basis 
of  representation.  To  Bath  and  Highland, 
together,  is  apportioned  one  delegate;  to 
Augusta,  three  delegates.  Annex  three- 
fourths  of  the  territory  and  population  of 
Augusta  to  Bath,  and  Bath  becomes  the 
large  and  populous  county,  possessing 
three- fourths  of  the  elements  on  which  the 
representation  of  Augusta  is  based,  and 
yet,  with  Highland,  continues  to  have  but 
one  representative;  Augusta,  with  three- 
fourths  of  her  territory,  population  and 
property  exscinded,  retains  her  three  dele- 
gates. The  case  of  Bath  and  Augusta  is 
the  case  of  every  contigxious  large  and 
small  county  in  the  State,  and  the  case  of 
Richmond  and  every  contiguous  county. 
If  the  power  is  possessed  at  all,  there  is  no 
limitation  in  the  constitution  on  its  exer- 
cise. Then  any  part,  or  the  whole,  of 
Henrico,  may  be  exscinded  and  annexed. 
In  that  case,  are  her  delegates  exscinded 
and  annexed?  and  if  not,  how  can  the  ter- 
ritory, population  and  taxable  wealth  which 
they  represent  be  annexed?  If  a  part 
592  of  the  county  can  *be  exscinded  and 
annexed,  what  part  will  of  right  re- 
main? A  fourth,  a  half,  an  acre,  or  one 
man?  Where  does  the  constitution  draw 
the  line?  In  a  similar  case.  Judge  Bacon 
says :  If  twelve  hundred  acres  of  land  and 
two  hundred  and  fifty  persons  can  be  cut 
off  from  the  city  of  Syracuse,  and  annexed 
to  the  city  of  Dewitt,  why  may  not  one- 
half  or  any  other  portion  of  the  city  be  an- 
nexed? In  constitutional  questions,  the 
inquiry  is  not  what  will  probably  be  done, 
but  what  it  is  possible  to  do  under  the  as- 
sumed power.  16  Gratt.  489;  30  Penn.  R. 
27.     The  act  of  Assembly,  by   its  extended 


boundary,  annexes  a  small  part  of  the  city 
of  Richmond  to  the  county  of  Henrico.  If 
the  power  exists,  crowded  streets,  populous 
squares  with  spacious  buildings;  public  and 
private,  may  be  exscinded  from  Richmond 
and  annexed  to  Henrico.  What  becomes  of 
her  chartered  boundary?  Before  1849, 
the  boundaries  of  counties  in  Massachusetts 
were  changeable  by  law ;  an  amendment  of 
the  constitution  made  these  counties  per- 
manent senatorial  districts.  The  judges 
then  say :  ^  ^The  boundaries  of  the  senatorial 
districts  having  been  made  permanent  by 
the  constitution,  cannot  be  changed  by  law. 
Our  constitutional  counties  and  cities  are 
not  only  made  senatorial  districts,  and  parts 
of  districts,  but  they  are  made  districts  or 
divisions  by  the  constitution  for  the  elec- 
tion of  delegates,  senators,  judges  and 
county  officers,  and  separate  territorial  di- 
visions for  municipal  purposes.  These 
being  constitutional  provisions,  are  neces- 
sarily permanent,  and  cannot  be  changed 
by  law.  Art.  3,  J  1;  Art.  4,  {{  2.  3,  5; 
Art.  6,  II  2,  6,  27,  30,  31,  Con.  1851 ;  30 
Barb.  R.  365,  366;  6  Cush.  R.  575,  578,  580; 
2  Gray's  R»  104.  The  same  judges  say  that 
where  the  boundaries  of  counties  can  con- 
stitutionally be  changed,  the  law  must  pro- 
vide that  the  annexed  voters  must  vote  in 
the  county  from  which  they  were  exscinded ; 

and  if  this  cannot  be  done,  or  is  not 
593      provided  for  by  the  Legislature,  *the 

law  will  be  null  and  void.  The  ex- 
scinded voters  of  Henrico  are  not  provided 
for  in  the  act  of  Assembly  in  question ;  and 
the  provision  above  indicated  would  violate 
the  3d  article,  1st  section  of  the  constitution. 
The  citizen  must  vote  where  he  resides.  If 
he  resides  in  Richmond,  he  cannot  vote  in 
Henrico.  Under  the  ruling  of  the  above 
cases,  the  boundaries  of  Henrico  cannot  be 
changed.  The  counties  and  Cities  of  the 
constitution  are  a  part  of  its  structure ;  they 
are  the  basis  of  the  legislative  department, 
and  necessary  to  the  existence  of  the  Gen- 
eral Assembly.  They  are  the  instruments 
through  which  the  most  valued  constitu- 
tional rights  of  the  people  are  exercised  and 
secured. 

The  power  to  form  new  counties,  recog- 
nized in  the  34th  section  of  the  3d  article 
of  the  constitution,  and  the  power  to  create 
new  towns  and  cities,  heretofore  stated  as 
legislative  powers,  may  be  thought  to  im- 
ply the  power  to  chatige  the  boundaries  of 
the  counties  and  cities  named  in  the  con- 
stitution. No  such  result  follows.  The 
creation  of  a  new  county,  or  city,  or  town, 
has  not  the  slightest  effect  on  the  boundary 
of  the  constitutional  county  or  city  from 
which  they  may  be  formed.  The  new 
county,  city  or  town  is  a  component  part  of 
the  constitutional  county  within  which 
they  may  be  situated;  their  existence 
and  boundaries  are  statutory,  not  fixed  in 
and  by  the  constitution,  as  the  counties  and 
cities  named  in  the  constitution  are.  A 
town  or  city  incorporated  within  the 
boundary  of  Henrico  would  be  a  part  of  the 
county,  its  existence  and  boundary  un- 
known  to   the  constitution,  and  having  no 
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effect  on  the  boundary  of  Henrico  as  ex- 
isting at  the  adoption  of  the  constitution. 
All  the  cities  and  towns,  not  entitled  to 
separate  representation,  vote  as  competent 
parts  of  the  counties  within  which  the^ 
are  situated ;  and  the  new  counties  vote  as 
competent  parts  of  the  counties  from  which 
they  are  formed.  See  acts  of  Assem- 
594  bly  1855,  1856,  »p.  914.  In  a  word, 
their  creation  and  existence  are  con- 
sistent with  the  apportionment  of  represen- 
tation, and  the  structure  and  mandates  of 
the  constitution.  The  exscision  of  territory 
and  population  from  Henrico,  and  annexa- 
tion to  Richmond,  produces  consequences 
altogether  different.  The  effect  is  to  in- 
crease the  territory  and  population  of  Rich- 
mond, and  to  diminish  the  territory  and 
population  of  Henrico,  thereby  disarranging 
the  apportionment  made  by  the  4th  article 
of  the  constitution. 

This  difficulty  cannot  be  obviated  by 
leaving  the  voters,  for  political  purposes, 
in  the  county  of  Henrico.  When  the  law 
went  into  operation,  the  annexed  territory 
instantly  became  a  part  of  the  city  of  Rich- 
mond, and  the  voters  therein  residents  of 
the  city ;  and  by  virtue  of  such  residence, 
and  the  3d  article  of  the  constitution,  voters 
of  the  city.  The  voter  must  not  only  vote 
in  the  county  or  city  in  which  he  resides, 
but  must  also  vote  in  the  ward  in  which  he 
resides.  The  voter  must  reside  either  in 
Richmond  or  Henrico ;  if  in  Henrico,  then 
he  is  not  amenable  to  the  municipal  juris- 
diction of  Richmond;  if  in  Richmond,  then 
he  must  vote  in  Richmond,  and  nowhere 
else.  Art.  3,  {{  1,  2,  constitution.  Our 
acts  of  Assembly,  annexing  portions  of 
counties  to  others,  incorporates  the  ex- 
scinded population  and  territory  with  the 
counties  to  which  they  are  annexed,  and 
thus  merges  'territory  and  population  for  all 
purposes;  and  herein  is  a  marked  difference 
in  our  acts  of  Assembly  between  annexation 
of  territory  and  the  formation  of  new  coun- 
ties. In  the  case  of  the  new  county,  town 
or  city,  there  is  no  merger  and  no  effect  on 
the  boundary  of  the  county  as  fixed  in  the 
constitution  at  the  adoption  of  that  instru- 
ment. This  was  well  understood  by  the 
L/egislature,  as  shown  by  the  acts  of  As- 
sembly referred  to. 

.  But  an  act  of  Assembly  annexing  a  por- 
tion of  the  territory  and  population  of  Hen- 
rico to  the  city  of  Richmond,  and  merging 
the  same  in  the  city  for  all  purposes, 
595  violates  *the  apportionment  of  repre- 
sentation and  other  provisions  of  the 
4th  article  of  the  constitution.  Such  an  act 
of  Assembly,  requiring  the  voters  in  the 
annexed  territorj-  to  vote  in  the  county  of 
Henrico  after  annexation  to  the  city  of 
Richmond,  would  be  in  conflict  with  the  3d 
article  1st  and  2d  sections  of  the  constitu- 
tion, which  requires  the  voter  to  vote  in  the 
county  or  city  in  which  he  may  reside  at 
the  time  of  offering  to  vote. 

And  if  such  last  mentioned  act  were 
otherwise  constitutional,  according  to  the 
authorities  heretofore  cited,  the  failure  to 
insert    in   the   act  of  Assembly  a  provision 


to  secure  to  the  exscinded  people  their  con- 
stitutional rights,  will  make  the  act  uncon- 
stitutional. Silence  is  as  unconstitutional 
as  an  open  invasion  of  the  constitution. 
Kinney  v.  City  of  Syracuse,  30  Barb.  R. 
349.  In  all  three  of  these  aspects,  the  act 
of  Assembly  in  question  is  unconstitutional. 

The  proceedings  of  the  convention  in  re- 
lation to  the  concluding  clause  of  the  34th 
section  of  the  4th  article  of  the  constitution 
furnish  the  fullest  evidence  that  the  man- 
ner of  voting  required  by  that  clause  does 
not  apply  to  voters  residing  on  annexed 
territory.  That  clause  requires  the  voters 
of  any  new  county,  *4n  all  general  elec- 
tions," to  vote  as  a  part  of  the  constitu- 
tional county  from  which  it  is  formed.  It 
was  proposed  to  apply  the  same  requirement 
to  the  annexation  of  part  of  one  county  to 
another,  and  negatived,  showing  conclu- 
sively that  the  effect  of  annexation,  if  con- 
stitutional, is  to  merge  the  annexed  territoiy 
and  voters,  municipally  and  politically,  in 
the  city  of  Richmond.  We  have  already 
shown  that  such  merger  is  in  conflict  with 
the  4th  article  2d  section  of  the  constitation. 
(See  L^egislative  Report  of  Convention,  ppL 
2,  4. )  And  the  conclusion  seems  inevitable, 
that  the  absence  of  this  requirement  in  re- 
lation to  voters,  on  annexed  territory, 
results  from  the  absence  of  legislative  power 
to  annex. 

596  *If  the  power  of  annexation  existed, 
the  reasons  for  such  requirement  as 
to  voting,  and  for  limitations  on  the  exer- 
cise of  such  power,  applies  with  more  force 
to  the  annexation  of  territory  than  to  the 
formation  of  new  counties.  The  absence  of 
such  wholesome  provisions  argues  the  ab- 
sence of  the  power.  The  act  of  Assembly 
in  question,  extending  the  boundary  of  the 
city  of  Richmond,  is  necessarily  an  act  of 
annexation.  Richmond  and  Henrico  are 
distinct  municipalities,  separated  in  the 
constitution  by  their  boundaries  as  existing 
at  the  adoption  of  the  constitution.  Thej 
have  coterminous  boundaries.  The  exten- 
sion of  the  boundary  of  Richmond  over  any 
part  of  the  county  of  Henrico  exscinds  snch 
part  of  Henrico,  and  annexes  it  to  the  city 
of  Richmond,  with  the  inhabitants  thereon, 
as  effectually  as  if  the  word  annex  had  been 
used. 

Previous  acts  of  Assembly,  annexing* 
parts  of  one  county  to  another,  effiected 
their  object  by  extending  the  boundary  of 
one  county  over  another.  Acts  '55-6,  p.  97, 
several  cases.  In  all  such  cases  the  terri- 
tory and  inhabitants  exscinded,  with  the 
political  rights  of  the  latter,  have  been 
considered  as  merged  in  the  county  to  which 
they  have  been  annexed.  The  act  of  As- 
sembly in  question  bears  on  its  face  snch 
object  and  purpose.  If  a  merger  of  the  an- 
nexed territory  and  inhabitants,  munici- 
pally and  politically,  had  not  been  intended, 
(with  previous  acts  of  Assembly  before  it 
on  this  subject, )  the  Legislature  would  have 
felt  itself  constrained  to  guard  its  own  act 
against  such  an  inevitable  effect.  This 
they   have   not  done.    IT  is  against  reason 
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and  authority  to  imply  any  such  purpose. 
30  Barb.  R.  349. 

It  is  contrary  to  the  recognized  rule  for 
the  construction  of  written  constitutions 
and  statutes  to  expound  a  law  in  opposition 
to  its  plain  meaning,  in  order  to  obviate  its 
unconstitutionality.  Judge  Shaw  says: 
"The  act  within  itself  should  make  pro- 
vision for  all  the   changes   which    it 

597  *seeks  to  effect  in  the  rights  and 
conditions  of  the  inhabitants;  other- 
wise, the  act  is  unconstitutional."  Judge 
Bacon  similiter,  supra,  30  Barb.  R.  349. 
The  implied  prohibitions  of  the  constitu- 
tion, forbidding  the  change  of  the  bounda- 
ries of  the  constitutional  counties  and 
cities,  and  certain  limitations  being  im- 
posed on  the  formation  of  new  counties, 
power  is  given  in  the  34th  section,  4th  article 
of  the  constitution,  under  certain  condi- 
tions, to  divide  a  county.  Under  these 
limitations  and  conditions,  no  new  county 
can  be  formed  from  Henrico,  nor  can  it  be 
divided.  Can  it  be  exscinded  at  the  pleas- 
ure of  the  Greneral  Assembly,  and  annexed 
to  Richmond?  Excision  is  a  mode  of  divi- 
sion which  may  lead  to  the  destruction  of 
a  county;  this  is  not  the  division  intended 
in  the  constitution.  It  would  be  incon- 
sistent in  the  constitution  to  give  a  qualified 
and  conditional  power  to  divide  a  county, 
and  leave  in  the  same  instrument  a  power 
to  exscind  and  divide  without  qualification 
or  condition.  But  the  county  of  Henrico,  by 
the  foreg'oing  clause  and  the  necessary  im- 
plication arising  under  it,  is  protected  from 
any  division  of  her  territory.  And  the 
spirit  and  purpose  of  this  clause  protect 
from  excision  and  annexation,  which  is 
the  most  enlarged  use  of  the  power  of 
division. 

The  county  of  Campbell  is  entitled  to  two 
representatives.  The  4th  article,  2d  section, 
last  clause,  provides  that  the  General  As- 
sembly shall  have  power,  upon  application 
of  a  majority  of  the  voters  of  the  county  of 
Campbell,  to  provide  that  instead  of  the 
two  delegates  to  be  elected  by  the  said 
county,  the  town  of  L/ynchburg  shall  elect 
one  delegate,  and  the  residue  of  the  county 
of  Campbell  shall  elect  one  delegate.  The 
L/eg'islature,  then,  had  no  power  to  make 
this  arrangement  without  specific  authority, 
although  under  this  arrangement  the  county 
of  Campbell  still  possessed  her  two  repre- 
sentatives (I^ynchburg  being  a  compo- 
nent part  of  the  county  of  Campbell), 

598  *and  such  arrangement   not  affecting 
in  the  slightest  degree  the  distribution 

and  apportionment  of  representation  be- 
tween the  counties  and  cities  named  in  the 
constitution.  If  the  county  of  Henrico 
contained  a  town  numbering  about  half  of 
her  population,  the  Legislature  would  have 
no  authority  to  transfer  half  of  the  repre- 
sentation, or  one  delegate,  (Henrico  not 
having"  two  delegates),  to  such  town;  much 
less  could  the  town  and  inhabitants  be 
transferred  to  the  city  of  Richmond,  which 
possesses  its  apportioned  share  of  represen- 
tation. Nor  could  such  town,  or  an3'  part 
of  the  county,    be   transferred   municipally 


to  Richmond,  leaving  the  inhabitants  of 
the  annexed  territory  to  exercise  their 
political  rights  in  Henrico.  As  before  said, 
residence  follows  the  municipality.  After 
annexation,  the  voter  resides  in  Richmond, 
and  must  vote  there,  or  nowhere  else.  The 
case  of  Campbell  shows  that  the  vote  of 
Henrico  cannot  be  severed.  It  is  fair  to 
infer  that  the  voters  cannot  be  severed — 
some  voting  in  Henrico  and  some  in  Rich- 
mond— a  county  and  city  having  separate 
representation.  This  case  also  shows  that 
the  implied  prohibition  of  the  constitution 
restrains  the  I/egislature  in  a  case  affecting 
the  rights  of  a  county  in  a  much  less  degree 
than  the  case  at  bar  affects  the  rights  of 
Henrico.  It  also  shows  that  when  the  voters 
of  a  county  are  authorized  by  the  constitu- 
tion to  be  separated,  the  voters  of  the  entire 
county  should  be  consulted.  Neither  the 
voters  of  Henrico  nor  Richmond  have  ever 
been  consulted  in  the  form  of  a  vote,  but 
Henrico  has  constantly  protested  against 
this  change  of  boundary. 

Taxes  are  the  food  of  counties,  as  a  neces- 
sary part  of  the  government.  The  destruc- 
tion or  diminution  of  the  resources  of 
taxation  destroys,  or  tends  to  destroy,  the 
county  or  city  within  which  they  may  be 
situated.  Every  citizen,  as  liable  to  pay  his 
share  of  the  public  tax,.  State  and  county,  is 
interested  in  every  act  and  question 
599  which  Miminishes  the  resources  of 
taxation,  or  in  any  manner  affects 
his  interests  as  a  tax-payer.  30  Penn.  R. 
24,  35.  Every  citizen  is  interested  in  his 
fellow-citizen,  as  under  obligation  to  share 
the  burthen  of  taxation.  Vattel,  B.  1^  ch. 
20.  The  excision  from  Henrico  of  fifteen 
hundred  acres  of  land  and  fourteen  thousand 
people,  with  all  their  taxable  wealth,  seri- 
ously affects  the  tax-payers  who  remain  in 
Henrico.  The  tax-payers  in  the  annexed 
territory  are  injuriously  affected  by  forcible 
removal  into  a  foreign  jurisdiction,  and 
the  imposition  of  heavier  taxes  than  those 
imposed  in  Henrico.  These  consequences 
can  never  be  justly  and  constitutionally 
produced,  unless  by  voluntary  removal. 
Voluntary  residence  and  removal  ate  at- 
tributes of  personal  liberty,  and  secured  by 
the  first  article  of  the  Bill  of  Rights.  If 
annexation  in  any  way  is  constitutional, 
provision  must  certainly  be  made  by  the 
law  enacting  it,  for  the  protection  of  these 
rights.  If  otherwise  constitutional,  the  law 
should  make  provision  to  secure  the  rights 
of  the  county  to  all  public  property  included 
within  the  annexed  territory. 

This  act  of  Assembly  impairs  the  security 
of  every  county  creditor's  debt ;  and  there- 
fore violates  that  provision  of  the  constitu- 
tion of  the  State  and  the  United  States  which 
forbids  the  impairing  the  obligation  of 
contracts.  30  Penn.  R.  36.  That  this  is  a 
judicial  question,  reason  and  authority  de- 
clare. 30  Penn.  R.  24;  Kinney  v.  City  of 
Syracuse,  supra;  Crenshaw  v.  Slate  River 
Co.,  6  Rand.  645. 

The  people  and  property-holders  in  the 
annexed  territory  cannot  be  held  responsi- 
ble for  the  city  debt  existing  at  the  time  of 
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annexation,  they  not  incurring  such  obli- 
g-ation  by  voluntary  removal ;  yet  the  law 
makes  them  so. 

Daniel,  for  the  appellee. 

The  boundaries  of  the  city  of  Rich- 

600  mond  were  fixed  by  *a  committee 
before  the  year  1805 ;  and  these  bound- 
aries had  continued  unchanged  until  1867, 
when  the  act  which  is  the  subject  of  con- 
sideration in  these  cases,  was  passed.  In 
the  meantime,  a  large  population  had  grown 
up  around  the  city,  enjoying  its  benefits 
without  its  burthens ;  and  the  General  As- 
sembly looking  at  the  condition  of  things  as 
it  existed,  deemed  it  just  and  expedient  to 
extend  the  boundaries  of  the  city,  so  as  to 
include  that  population ;  and  the  question 
now  before  this  court  is  the  constitutionality 
of  this  law. 

The  first  thing  to  be  done  in  order  to 
ascertain  whether  this  act  is  unconstitu- 
tional, is  to  look  at  its  provisions.  It  will 
be  found  in  the  sessions  acts  of  1866-67,  p. 
635.  The  first  and  second  sections  merely 
extend  the  limits  of  the  city ;  the  third  sec- 
tion exempts  the  persons  and  property 
within  the  district  added  to  the  city  from 
liability  for  the  then  existing  city  debt  for 
five  years ;  and  the  fourth  section  provides 
that  the  taxes  levied  upon  persons  and 
property  within  this  district  shall  for  three 
years  be  applied  to  the  improvement,  pro- 
tection and  police  of  the  district  so  annexed ; 
the  fifth  and  sixth  sections  only  refer  to  the 
collection  of  unpaid  dues,  and  the  county 
levy  of  the  year;  and  the  seventh  section 
provides  for  the  representation  of  the  in- 
habitants of  this  district  in  the  Council  of 
the  city.  In  all  the  act  there  is  not  a  word 
about  voting,  or  the  political  relations  of 
this  annexed  district ;  but  the  act  simply 
extends  over  it  the  corporate  franchises  of 
the  city ;  and  this  is  a  power  exercised  ab 
urbe  condita  unchallenged  until  now. 

A  subject  like  this  purely  political,  affect- 
ing the  General  Assembly  itself,  which  has 
been  acted  on  under  all  .constitutions,  and 
through  every  period  of  our  history,  both 
as  a  colony  and  a  State,  has  obtained  some- 
thing like  judicial  construction.  Even  in 
ordinary  cases  the  courts  will  be  slow  to 
pronounce    an    act   of  the  legislative 

601  department  *of   the    government  ud- 
constitutional.     Fletcher    v.    Peck,   6 

Cranch's  R.  87.  And  how  much  more  cau- 
tious will  they  be  in  such  a  case  as  this, 
which  involves  the  constitution  of  a  co-or- 
dinate department  of  the  government ;  if, 
indeed,  it  may  not  be  considered  as  beyond 
the  jurisdiction  of  judicial  tribunals. 

It  is  only  necessary  to  examine  this  act 
to  see  that  it  does  not  attempt  to  disturb 
any  political  relations.  As  to  voters  and 
voting,  it  is  perfectly  silent;  and  it  has 
effected  no  change  in  this  respect,  unless 
it  is  a  legal  constitutional  sequitur  from 
what  it  does.  What  then  is  the  complaint? 
It  is  said  it  was  against  the  consent  of  the 
people  of  Henrico,  and  the  district  annexed. 
Does  the  validity  of  a  law  depend  upon  the 
consent  of  the   people   of  a  county,  or  of  a 


small  part  of  a  county?  If  it  does,  then 
what  law  in  the  statute  book  is  valid? 
How  many  of  the  acts  found  there  were 
passed  by  a  unanimous  vote? 

But  it  is  said  that  it  violates  certain  man- 
dates of  the  constitution ;  that  when  the 
city  of  Richmond  and  the  county  of  Henrico 
were  put  into  the  constitution,  they  were 
fixed  beyond  the  power  of  change,  eitiier  as 
to  names  or  boundaries.  If  the  counsel  for 
the  appellants  is  correct,  there  is  no  power 
that  can  alter,  by  a  hair's  breadth,  the  line 
which  divides  the  city  and  the  county. 
though  it  may  be  the  wish  of  everybody 
that  the  change  should  be  made.  And  yet 
it  has  been  the  practice  of  the  Lregislatnre, 
from  the  year  in  which  the  colony  became 
a  State,  and  even  before  that  day,  to  make 
these  changes.  And  this  restriction  npon 
a  power  which  has  been  at  all  times  recog- 
nized, and  at  all  times  acted  upon,  is  to  be 
effected  not  by  any  express  prohibition,  not 
even  by  any  provision  of  the  constitution 
having  reference  to  the  subject,  but  is  to  be 
implied  from  provisions  relating  to  entirely 
different  subjects,  and  having  entirely 
different  objects  in  view.  Such  a  condu- 
sion  is  at  war  with  every  sound  prin- 
602  ciple  of  *construction ;  and  is  expressly 
condemned  by  the  Court  of  Appeals  in 
the  case  of  the  County  Levy,  5  Call  139. 

The  counsel  for  the  appellants  insists  that 
a  strict  rule  of  construction  is  to  be  applied 
to  the  constitution,  both  to  its  grants  and 
its  prohibitions.  Apply  the  rule,  and  it 
will  scarcely  effect  his  object.  The  State 
constitutions  are  not  grants  of  power,  but 
restrictions  upon  power.  The  State  gov- 
ernments have  all  the  political  power  not 
taken  from  them  by  the  constitution  of  the 
State,  or  of  the  United  States.  The  con- 
stitution of  the  United  States  does  not  affiect 
this  question ;  and  it  certainly  is  a  sound 
rule  that  to  restrict  a  power  which  has  ex- 
isted and  has  been  acted  on  from  the  foun- 
dation of  the  government,  the  intention  to 
do  so  must  be  clearly  expressed. 

The  constitution  does  put  a  restriction  on 
the  power  to  divide  counties.  To  the  extent 
of  that  restriction  the  power  is  now  taken 
away ;  but  within  it  the  power  exists,  and 
has  been  frequently  exercised ;  not  by  virtue 
of  a  grant  of  the  power,  but  because  of  its 
previous  existence.  Now  the  power  to 
change  county  lines,  and  to  establish  cities 
and  towns,  and  extend  their  limits,  has  al- 
ways existed,  and  the  constitution  puts  no 
restriction  upon  that  power.  If  it  w^as  in- 
tended to  take  away  this  power  from  the 
General  Assembly,  or  to  restrict  it,  would 
it  not  have  been  done  expressly,  as  was 
done  in  relation  to  the  formation  of  conn- 
ties. 
'  But  it  is  said  that  the  cities  and  counties 
to  which  representation  has  been  g^iven  by 
the  constitution,  constitutes  them  an  essen- 
tial part  of  the  fabric  of  government ;  and 
they  must  remain  in  all  respects  of  name 
and  boundary  as  they  then  existed ;  and  this, 
it  is  said,  distinguishes  the  present  consti- 
tution from  its  predecessors. 

It  is  only  necessary  to  look  at   a  map  of 
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the  State  to  be  satisfied  that  representation 

was    not   based   upon   territory.     It  is  only 

necessary    to   examine    the  census  of 

603  1850,  to  be  ^satisfied   that  it  was  not 
based  upon  population ;  and  it  is  only 

necessary  to  examine  the  returns  in  the 
Auditor's  office,  to  be  convinced  that  it  was 
not  based  upon  taxation.  And  it  is  most 
obvious  that  the  representation  was  dis- 
tributed among  the  cities  and  counties,  be- 
cause we  had  always  been  accustomed  to  it, 
and  it  was  most  convenient  to  be  done  in 
that  way ;  and  it  was  distributed  not  with 
reference  to  any  precise  boundaries  of  the 
cities  or  counties,  or  to  their  population  or 
taxation,  but  with  the  purpose  to  give  a 
fair  representation  to  the  different  sections 
of  the  State. 

If  there  is  any  ground  for  the  assumption, 
that  under  the  constitution  of  1851  and  1864 
the  boundaries  of  the  counties  are  un- 
changeable, it  equally  applies  to  all  the 
previous  constitutions.  l;he  first  provided 
g'enerally  for  county  representation,  and 
gave  to  West  Augusta  twojdelegates.  When 
that  constitution  was  adopted,  the  bounda- 
ries of  West  Augusta  were  as  certainly  de- 
fined as  were  those  of  Henrico  in  1851  or 
1864 ;  and  yet  forty  counties  or  more  were 
carved  out  of  West  Augusta,  on  each  occa- 
sion changing  its  boundaries;  and  still  it 
was  West  Augusta,  until  it  became  simply 
Augusta.  By  the  constitution  of  1831,  the 
State  was  divided  into  four  districts,  and 
the  representation  apportioned  among  these 
districts;  and  these  distributed  among  the 
counties  and  cities  of  the  districts  respec- 
tively— to  each  county  a  certain  number  of 
delegates.  (  And  although  there  was  a  pro- 
vision for  representation  when  a  new  county 
was  formed,  nothing  is  said  about  changing 
the  boundary  lines  of  counties;  and  yet 
there  were  numerous  instances  of  such 
changes  between  1831  and  1851.  And  since 
the  adoption  of  the  constitution  of  1851, 
there  have  been  some  six  or  eight  instances 
of  the  kind;  nobody  ever  doubting  the 
power,  or  supposing  that  such  changes  vio- 
lated the  mandates  of  the  constitution. 

604  *This  idea  of  the  sanctity  of  county 
boundaries  seems  to  be  based  upon  the 

notion  that  a  county  loses  its  identity  by 
the  change  of  its  boundaries.  But  a  county 
is  no  such  rickety  bantling.  The  State  of 
Virginia,  as  a  political  entity,  of  April 
17th,  1861,  was  the  State  of  Virginia  of  the 
4th  of  July,  1776;  though  she  had,  in 
the  meantime,  given  the  northwest  to  the 
Union,  and  had  established  her  daughter 
Kentucky  as  an  independent  State.  North 
Carolina  is  North  Carolina  still,  though  she 
no  longer  embraces  Tennessee  within  her 
borders ;  and  Alabama  and  Mississippi  have 
not  been  brought  into  existence  at  the  ex- 
pense of  the  political  being  of  their  mother 
Georgia;  Maine  is  Maine  still,  though  she 
lost  a  part  of  her  territory  under  the  Ash- 
burton  treaty.  And  so  it  is  with  counties. 
Kanawha,  as  a  political  entity,  is  Kanawha 
still,  though  a  dozen  counties  have  been 
taken  off  from  her;  and  certainly  Tazewell, 
and  Giles,  and  Randolph,  and  Preston,  and 


Monroe,  and  Craig  have  none  of  them  lost 
their  being  because  some  change  has  been 
made  in  their  boundary  lines.  This  ques- 
tion has  been  strikingly  illustrated  in  the 
case  of  The  Harrison  Justices  v.  Holland,  3 
Gratt.  247.  The  General  Assembly  passed 
an  act  requiring  the  owners  of  mill  dams 
on  Simpson's  creek,  in  the  county  of  Har- 
rison, to  put  sluices  in  their  dams,  for  the 
benefit  of  navigatipn ;  and  providing  that, 
when  the  work  was  done,  the  county  court 
of  Harrison  should  lay  a  levy  and  pay  the 
expenses  incurred  by  the  different  owners 
of  the  dams.  Before  the  work  was  com- 
pleted, two  counties  had  been  taken  off  from 
Harrison.  And  yet  the  court  held  that  the 
county  of  Harrison  was  still'  the  county  of 
Harrison,  and  must  lay  the  levy  and  pay 
the  expenses. 

The  counsel  for  the  appellants  has  great 
apprehensions  of  the  abuse  of  this  power; 
and  argues,  from  the  possibilitv  of  its 
abuse,  against  its  existence.  The  same 
argument  may  apply  to  all  other 
605  powers.  The  power  of  taxation  *may 
be  greatly  abused;  the  taxation  by 
license  has  been  most  grossly  abused,  as 
may  be  seen  by  turning  to  the  tax  laws  of 
1852,  and  of  subsequent  date ;  and  yet  no- 
body has  ventured  to  question  their  consti- 
tutionality. The  reply  to  all  such  arguments 
is,  that  free  institutions  are  based  upon  the 
axiom  of  the  capacity  of  man  for  self-gov- 
ernment; and  that  rests  upon  his  intelli- 
gence and  virtue.  If  these  are  not  sufficient 
to  direct  the  government  aright,  and  to 
restrain  it  from  the  perpetration  of  wrong, 
then  the  whole  system  is  a  failure,  and  we 
must  resort  to  a  master  to  protect  us  £rom 
ourselves. 

As  to  the  cases  which  have  been  cited  by 
the  counsel  for  the  appellants,  from  Massa- 
chusetts and  New  York,  an  examination  of 
them  will  show  that  they  are  based  upon 
the  peculiar  provisions  of  the  constitutions 
of  these  States,  and  are  wholly  inapplicable 
in  Virginia.  And  if  this  were  not  so,  then 
they  are  utterly  inconsistent  with  the 
principles  which  have  been  recognized  and 
acted  on  in  Virginia  during  the  whole 
period  of  our  political  existence.  But  even 
these  cases  are  authority,  if  authority  were 
wanting,  for  every  thing  that  has  been  done 
by  the  act  now  under  consideration;  and 
fully  justify  the  addition  of  the  territory 
and  people  of  the  annexed  district  to  the 
city  of  Richmond  for  all  municipal  pur- 
poses. And  I  will  add,  in  conclusion,  what 
I  should  have  said  before,  that  the  man- 
dates of  the  constitution,  on  which  the 
counsel  for  the  appellants  relies,  all  of 
them,  have  reference  to  the  political  and 
judicial  departments  of  the  government, 
and  can  in  no  wise  apply  to  restrain  the 
legislative  control  over  the  counties  and 
cities  in  their  municipal  concerns. 

RIVES,  J.  These  cases  present  for  con- 
sideration, in  two  aspects,  the  constitution- 
ality of  the  act  of  Assembly,  passed  13th 
February,  1867,  extending  the  limits  of  the 
city     of     Richmond.      In     the    first,      the 
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plaintiflfs  in  error,  as  residents, 
^voters,  tax-payers  and  property-hold- 
ers in  the  county  of  Henrico,  and 
creditors  of  the  same,  complain  that  this  act 
violates  their  constitutional  rights  in  these 
several  capacities  by  the  withdrawal  of 
population  and  the  resources  of  taxation 
from  the  county,  the  disturbance  of  their 
rights  of  representation,  the  augmentation 
of  their  county  levies,  and  the  diminution 
of  county  receipts.  In  the  second,  the 
plaintiffs  in  error  are  within  the  annexed 
territory,  and  as  such  object  to  the  compe- 
tency of  the  Assembly,  by  this  act,  to  dis- 
turb their  electoral  privileges  and  relations, 
and  to  subject  them  to  the  increased  bur- 
thens of  the  city  government. 

It  is  agreed  by  the  counsel  here,  that  the 
effect  of  this  act  is  to  annex  to  the  city 
about  fifteen  hundred  acres  of  territory  that 
had  been  already  laid  off,  built  up  and 
densely  populated  as  suburbs  of  the  city, 
and  to  take  within  these  new  limits  a  pop- 
ulation of  about  fourteen  thousand.  The 
new  boundary  also  cuts  off  from  the  city 
and  adds  to  the  county  about  one  acre. 
There  was  no  vote  taken  at  any  time  in 
these  separate  communities  upon  the  ques- 
tion of  annexation ;  so  that,  from  all  that 
appears  in  this  case,  it  may  be  assumed  as 
done  in  invitos.  These,  therefore,  are  the 
principal  and  material  results  of  this  act  of 
Assembly,  and  the  facts  of  this  case. 

The  act,  the  constitutionality  of  which  is 
questioned  in  these  cases,  was  passed  Feb- 
ruary 13,  1867,  and  is  entitled  **an  act  to 
extend  and  define  the  boundaries  of  the  city 
of  Richmond.''  Sess.  Acts  1866-7,  p.  635. 
The  first  and  second  sections  prescribe  the 
new  boundaries  of  the  city,  as  extended, 
without  any  mention  of  the  parts  of  Henrico 
thereby  annexed  to  the  city,  or  of  the  small 
part  exscinded  from  the  city  and  added  to 
the  county.  For  such  facts,  as  already 
stated,  we  have  the  authority  only  of  the 
agreed  statement  of  the  counsel  here.  The 
third  section  exempts  the  inhabitants  of 
the  annexed  territory  for  the  period 
607  of  *five  years  from  liability  for  the 
anterior  city  debt,  or  its  interest ;  the 
fourth  appropriates  the  taxes  of  such  in- 
habitants, for  three  years,  to  the  improve- 
ment, protection  and  police  of  their  district ; 
the  fifth  empowers  the  sheriff  and  other 
collectors  of  the  county  of  Henrico  to  collect 
public  dues  or  officers'  fees  unpaid  at  the 
commencement  of  the  act;  the  sixth  pro- 
vides for  the  collection  by  the  authorities 
of  Henrico  county,  within  the  annexed  ter- 
ritory, of  the  county  levy  for  the  year  1867, 
and  exempts  the  persons  and  property 
therein  from  city  taxes  for  that  year ;  the 
seventh  directs  the  City  Council  to  provide 
for  the  representation  in  that  body  of  the 
inhabitants  thus  added  to  the  city ;  finally, 
the  eighth  section,  which  is  the  commencing 
clause  of  the  act,  gives  it  effect  from  the 
1st  July.  1867.  This  is  literally  the  whole 
of  the  act. 

The  questions  growing  out  of  it,  now 
presented  for  our  consideration,  may  be 
resolved    into     three    classes:    first,    those 


affecting  the  political  state  of  the  inhabit- 
ants of  the  county  transferred  to  the  city; 
secondly,  the  allegations  of  permanency 
and  unchangeableness  of  the  counties  and 
cities  named  in  the  constitution;  and 
thirdly,  those  relating  to  the  power  of  the 
Assembly,  by  any  process  of  annexation, 
to  render  the  citizen  liable  to  other  and 
greater  taxes  than  those  incident  to  the 
local  administration  under  which,  it  is 
assumed,  he  was  permanently  placed  by  the 
constitution.  Great  latitude  has  been  al- 
lowed to  the  discussion  of  these  qnestions; 
the  counsel  for  the  plaintiff  in  error  has 
been  twice  heard^at  great  length;  and  hi* 
views  pressed  with  an  earnestness  that  at- 
tested the  strength  of  his  convictions.  We 
are  also  told  that  the  same  arguments  were 
addressed  to  both  branches  of  the  General 
Assembly ;  so  that  this  act  was  not  passed 
without  controversy,  nor  without  the  fullest 
consideration  of  Its  merits.  The  magnitude 
of  the  interests  involved,  the  nature  of  the 
rights  affected,  and  the  natural  excite- 

608  ment  *of   interested    speculations   on 
the  subject,  have  imposed  upon  ns  the 

duties  of  careful  deliberation  and  patient 
investigation.  If  we  do  not  experience  the 
difficulties  and  doubts  that  have  t>een  ex- 
pressed upon  this  subject,  it  does  not  arise 
from  inattention  to  the  arguments  adduced, 
or  the  authorities  cited.  We  have  given  to 
these  full  consideration.  We  do  not  propose 
to  review  them  at  length,  or  in  detail ;  but 
a  concise  statement  of  the  results  at  which 
we  have  arrived,  and  our  reasons  therefor, 
will  suffice  to  show  that  they  have  not  been 
pretermitted  in  our  examination  of  these 
cases. 

1.  Our  first  enquiry  is  in.to  the  effect  of 
this  act  upon  the  right  of  voting  and  of 
representation  pertaining  under  the  consti- 
tution to  the  inhabitants  of  the  annexed 
territory.  It  has  been  seen  that  the  act  is 
wholly  silent  upon  this  subject.  If,  there- 
fore, their  rights  and  duties  in  this  respect 
are  at  all  disturbed,  it  is  due  to  this  silence, 
and  not  to  any  enactment  of  the  law.  But 
can  such  an  effect  legitimately  ensue  from 
such  a  cause?  We  find  opposed  to  it,  the 
practice  of  the  General  Assembly — sec  note 
to  Code  of  1860,  p.  39,  where  instances  are 
given,  in  the  formation  of  new  counties 
under  the  constitution  of  1851,  of  acts  fail- 
ing to  prescribe  how  the  people  should  vote ; 
and  where,  as  a  consequence  thereof,  they 
were  left  to  vote  with  the  counties  from 
which  they  were  taken.  If  it  be  conceded, 
as  perhaps  it  ought  to  be,  that  voting  and 
representation  are  rights  territorially  or- 
dained and  adjusted  by  the  constitution, 
and  as  such,  cannot  be  altered  by  the  As- 
sembly, it  would  be  a  violent  presumption 
to  infer  from  the  silence  of  the  act,  that  it 
designed  to  interfere  with  these  rig'hts. 
The  reasonable  inference  is  directly  con- 
trary. They  were  left  where  the  constitu- 
tion placed  them;  there  was  no  necessity  to 
indicate  by  law,  upon  such  an  event,  where 
the  people  were  to  vote,  or  how  they  were  to 
be  represented.     The  constitution  "^ms 

609  the   only  *rule  upon  that  head;  and 
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however  or  wherever  the  boundaries  of 
the  city  might  be  extended,  the  citizens 
of  Henrico  on  the  one  hand,  and  of  Rich- 
mond on  the  other,  were  to  vote  and  to  be 
represented  as  the  constitution  appointed. 
Instead  of  making,  as  we  are  plainly  re- 
quired to  do,  all  reasonable  presumptions 
and  fair  inferences  to  sustain  the  constitu- 
tionality of  a  law,  we  should  disregard  the 
obvious  import  of  the  act,  and  the  respect 
we  owe  a  co-ordinate  branch  of  the  govern- 
ment, by  attributing  to  this  silence  an 
implied  direction,  in  derogation  of  the  con- 
stitution, to  vote  and  be  represented  along 
with  the  new  communities  thus  created. 
A  decent  respect  for  the  Assembly,  that 
passed  this  act  upon  full  advisement,  for- 
bids us  to  suppose  that  they  thereby  in- 
tended to  incorporate  with  the  city  and 
county  respectively  the  added  inhabitants, 
for  the  purposes  of  voting  and  representa- 
tion, as  well  as  municipal  government. 
The  latter  was  the  object  of  the  law ;  the 
former,  apart  from  it  and  beyond  it.  What 
reason  can  be  given  that  the  political  status 
of  these  citizens  should  not  remain  the 
same  after  as  before  the  act?  True,  their 
municipal  government  was  changed;  citi- 
zens of  Henrico  ceased  to  be  such,  and 
became  citizens  of  Richmond  to  that  end 
alone,  and  vice  versa;  but  constitutional 
limits  still  remained  for  the  exercise  of 
constitutional  rights,  and  the  enjoyment  of 
constitutional  privileges.  If  it  could  be 
said  that  this  act  did  anything  to  obstruct 
these  rights,  or  in  any  way  render  them 
impracticable,  the  case  would  be  different ; 
but  inasmuch  as  these  people  can,  without 
difficulty  or  uncertainty,  vote  and  be  repre- 
sented as  the  constitution  ordains,  it  is  fair 
to  say  that  their  rights  in  this  respect  are 
not  disturbed  by  this  act,  but,  as  in  other 
cases,  remain  the  same.  I  cannot  believe 
that  this  act  would  have  been  assailed  in 
this  particular,  if  it  were  not  for  the  au- 
thority of  adjudged  cases  in  Massachusetts 

and  New   York,    that    are    earnestly 
610      claimed     to   be    decisive   upon  *this 

point.  Accustomed,  as  we  are,  to  pay 
great  respect  to  the  decisions  of  courts  of 
sister  States,  we  of  course  incur  the  obliga- 
tion of  making  proper  discriminations,  and 
avoiding  the  too  common  danger  of  a  wrong 
application  of  the  rulings.  Keeping  in 
view  this  obvious  duty,  let  us  first  examine 
the  case  of  Warren  and  others  v.  The  Mayor 
and  Aldermen  of  Charlestown,  2  Gray's  R. 
84.  In  this  case,  the  act  for  the  annexation 
of  Charlestown  to  Boston  was  held  to  be 
unconstitutional,  because  it  undertook  to 
erect  the  territory  of  Charlestown  until  the 
next  decennial  census,  into  a  representa- 
tive district,  which  is  neither  a  town  nor  a 
city,  and  contains  no  adequate  provisions 
to  secure  to  the  inhabitants  of  Charlestown 
their  rights  to  elect  representatives  and 
senators  in  the  general  court  and  represen- 
tatives in  Congress.  This  act,  while  it 
merged  the  city  of  Charlestown  into  the 
city  of  Boston,  purported  to  reserve  the 
electoral  rights  of  the  former,  as  if  the  law 
had   not  been  passed ;  but  this  reservation 


was  alleged  to  be  futile,  because  no  provi- 
sion was  or  could  be  made  under  the  con- 
stitution to  give  it  validity.  Chief  Justice 
Shaw,  in  his  opinion,  p.  99,  stated  the 
principal  ground  on  which  the  constitution- 
ality of  the  act  was  assailed,  to  be  *'that 
the  main  scope  and  object  of  the  act  is  to 
annex  the  city  of  Charlestown,  with  its 
territory,  property  and  inhabitants,  to  the 
city  of  Boston ;  and  to  annul  the  charter  of 
the  city  of  Charlestown;  whereas  Boston 
and  Charlestown  are  now  separate  munici- 
pal corporations,  constitute  several  rep- 
resentative districts  for  the  election  of 
separate  representatives  to  the  general 
court,  belong  to  distinct  counties,  consti- 
tute parts  of  distinct  representative  dis- 
tricts for  the  choice  of  representatives  in 
the  Congress  of  the  United  States,  and  yet 
no  adequate  provision  is  made,  in  the  act 
in  question,  for  the  exercise  and  security 
of  the  political  and  constitutional  rights  of 
the    citizens    of  Charlestown,    after 

611  the  merger,   which,  by  *the  act,  is  to 
take   effect  immediately  on  the  issue 

and  publication  of  the  certificate  of  the 
Secretary  of  the  Commonwealth  that  the 
act  has  been  accepted.'*  This  objection 
was  sustained,  and  for  reasons  peculiar  to 
Massachusetts,  and  inapplicable  to  us. 
They  were  predicated  of  the  peculiar  pro- 
visions of  the  Massachusetts  constitution 
upon  the  subject  of  representation.  Repre- 
sentation was  declared  to  be  a  corporate 
right  attached  to  the  town  as  a  corporation, 
and  not  to  any  inhabitants  or  territory, 
and  can  only  be  exercised  in  a  corporate 
capacity.  7  Mass.  R.  526;  15  Mass.  R. 
537 ;  and  3  Pick.  R.  519.  To  this  corporate 
right  of  representation  was  annexed  the 
corporate  privilege  of  determining  whether 
the  town  will  send  any,  and  how  many 
representatives.  Under  the  constitution, 
the  representative  must  be  an  inhabitant 
of  the  town  for  which  he  is  chosen ;  the 
voter  must  vote  in  the  town  within  which 
he  resides;  the  town  may  be  fined  for  neg- 
lect to  send  representatives,  Ac,  &c.  All 
these  requirements  of  the  constitution,  it 
will  be  seen,  were  distinctly  contravened 
by  the  annihilation  of  the  city  of  Charles- 
town, and  its  merger  in  the  city  of  Boston. 
The  inhabitants  of  the  city  of  Boston  could 
not  decide  for  the  extinct  city  of  Charles- 
town, how  many  representatives  the  latter 
should  send  to  the  general  court ;  nor  be 
fined  for  neglect  of  the  latter  to  send  any ; 
nor  could  it  be  held  that  a  resident  of  Bos- 
ton was  a  voter  in  Charlestown,  or  eligible 
as  a  representative  therefor.  It  seems  to 
me,  therefore,  to  have  been  properly  ruled 
in  this  case,  that  while  the  rights  of  vot- 
ing and  representation  were  nominally 
reserved  as  they  formerly  stood,  they  were 
in  truth  abrogated,  or,  at  least,  incapable 
of  being  enforced  according  to  the  consti- 
tution. The  opinion  of  the  Judges,  6  Cush. 
R.  578,  was  distinctly  approved,  whereby  it 
was  declared  competent  by  the  L/egislature 
to  change  the  boundaries  of  towns  for 

612  general  municipal  *purposes,  provided 
the   territory   thus   set   off    ftom  one 
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town  to  another,  or  the  difiPerent  portions 
of  territory  of  which  any  new  town  was 
composed,  should,  by  proper  provisions  in 
the  act,  until  the  next  decennial  census  and 
apportionment  of  representatives,  be  and 
remain  a  part  of  the  town  from  which  they 
were  respectively  taken,  for  the  purpose  of 
electing  representatives. 

A  further  objection  to  the  constitution- 
ality of  the  act  arose  from  its  failure  to 
provide  any  means  by  which  the  inhabit- 
ants of  Charles  town,  after  the  annexation, 
could  participate  at  all  in  the  election  of 
representatives  to  Congress.  Charlestown 
was  in  Distriqt  No.  7,  and  the  city  of  Bos- 
ton divided,  with  six  wards  in  one  district, 
and  six  in  another.  The  difficulty  attribu- 
table to  this  failure  or  silence  of  the  law  is 
thus  stated  by  Chief  Justice  Shaw,  p.  105 : 
** After  the  annexation,  the  inhabitants  of 
the  territory,  now  Charlestown,  although  it 
might  still  be  considered  as  part  of  District 
No.  7,  would  have  no  right  and  no  power 
to  vote  in  that  district,  because  the  town  of 
Charlestown,  as  an  organized  body,  with 
its  officers,  would  no  longer  exist  to  call 
meetings  and  receive  and  certify  votes; 
and  no  authority  is  conferred  on  the  mayor 
and  aldermen  of  Boston,  or  any  other 
officer,  to  perform  these  duties.  They  could 
not  vote  with  Boston,  because  Boston,  as 
a  municipal  corporation,  does  not  form  a 
representative  district,  and  its  twelve  wards 
are  distributed  and  appropriated  in  other 
districts.  No  provision  is  made  for  the 
uniting  of  the  two  Charlestown  wards  with 
any  corporation  or  organized  body  for 
electing  members  of  Congress ;  the  inhabit- 
ants, therefore,  for  the  time  being,  and 
for  an  indefinite  term  of  time,  would  in 
this  respect  be  wholly  disfranchised.  It  is 
no  answer  to  say,  that  this  is  a  defect 
which  may  be  amended  by  the  Legislature ; 
it  would  depend  wholly  on  the  will 
of  a  future  Legislature  whether  to 
613  *amend  it  or  not,  whereas  the  act 
within  itself  should  make  provisions 
for  all  the  changes  which  it  effects  in  the 
rights  and  condition  of  the  inhabitants.'' 

The  case  of  Kinney  v.  City  of  Syracuse, 
30  Barb.  R.  349,  is,  in  like  manner,  founded 
on  a  special  provision  of  the  constitution 
of  New  York,  declaring  that  the  Assembly 
districts,  when  once  fixed  and  determined 
by  the  Board  of  Supervisors,  shall  remain 
unaltered  until  the  next  decennial  enumer- 
ation. In  consequence  thereof,  it  was  held, 
that  the  annexation  of  a  part  of  the  city  of 
Syracuse  to  the  adjoining  town  of  Dewitt, 
whereby  two  Assembly  districts  were 
altered  without  any  provision  being  made 
in  respect  to  the  political  status  of  the  in- 
habitants of  the  exscinded  and  annexed 
territory,  or  defining  their  rights  in  refer- 
ence to  the  Assembly  districts,  or  the  man- 
ner in  which  they  should  participate  in  the 
election  of  representatives  from  the  several 
districts,  was  unconstitutional  and  void. 
Judge  Bacon,  in  delivering  the  opinion  of 
the  court,  admitted  that  the  power  to  create 
towns  or  to  change  their  boundaries  is  leg- 
islative in  its   character,    and,  irrespective 


of  any  provision  which  would  control  or 
circumscribe  it,  must  rest  in  the  discretion 
of  the  Legislature  as  to  the  time  and  man- 
ner of  its  exercise ;  but  held  that  this  power 
was,  in  this  instance,  restricted  by  the 
precise  constitutional  provision  already 
quoted. 

I  have  thus  stated  at  some  leng^th  the 
grounds  and  principles  of  these  decisions,' 
that  it  might  be  apparent  how  inapplicable 
they  are  to  the  case  at  bar.  The  cases  are 
wholly  dissimilar.  The  Massachusetts  case, 
which  was  the  leading  one,  rests  on  the 
practical  inadequacy  of  the  provisions  made 
by  the  law  for  the  fulfilment  of  the  consti- 
tutional rights  nominally  saved  by  it,  and 
its  total  failure  to  secure  the  means  or  ap- 
point the  mode  of  electing  representatives 
to  Congress  in  the  districts  thus  con- 
founded ;  and   the  New  York  case  on 

614  an  express  prohibition  of  the  *oonsti- 
tution.  But  no  such  difficulties,  ob- 
structions or  prohibitions  exist  here.  It 
cannot  be  said,  that  the  voters  of  Henrico 
are  prevented  by  this  act  of  annexation  from 
participating  in  the  same  elections,  and 
having  the  same  rights  of  repreaentatioa 
as  appertained  to  them  before.  The  silence 
of  the  act  is  as  potential  to  leave  them  in 
possession  of  these  rights  as  a  special  and 
express  enactment  that  it  was  not  thereby 
designed  to  ,  change  the  constitutional  ar- 
rangements for  voting,  representation  and 
courts.  Had  such  an  express  enactment 
been  made  in  this  statute,  no  exception.  I 
presume,  would  have  been  made  to  its  con- 
stitutionality on  this  score;  but,  I  confi- 
dently submit,  its  silence  is  of  equivalent 
import  and  force,  because  the  inference  is 
irresistible,  that  these  rights,  not  being 
amenable  to  legislation,  were  left  to  exist 
under  the  constitution  as  they  did,  moce 
especially  as  under  our  polity  no  new  pro- 
visions of  law  were  required  to  meet  and 
adjust  these  changes  of  boundaries  and 
municipalities.  But  does  not  the 'history 
of  the  times  furnish  an  explanation  and 
excuse  for  the  silence  of  the  act  in  this 
respect?  The  State  had  not  as  yet  been 
recognized  by  the  authorities  of  the  United 
States  since  the  overthrow  of  the  Confed- 
eracy, to  which  it  had  attached  itself.  A 
general  expectation  existed  of  the  necessity 
of  a  speedy  change  of  its  constitution ;  and 
before  the  passage  of  this  act,  the  ag^itation 
commenced  in  Congress,  which  resulted  in 
the  passage  of  the  act  of  Congress  of  March 
2,  1867,  *to  provide  for  the  more  efficient 
government  of  the  rebel  States."  This  act 
proceeded  upon  the  recital  that  *'no  legal 
governments*'  existed  in  these  States,  Vir- 
ginia included,  and  as  a  means  of  *  'preserv- 
ing peace  and  good  order  in  said  States 
until  loyal  and  republican  State  govern- 
ments can  be  legally  established,**  erected 
them  into  military  districts,  and  subordi- 
nated the  existing  governments  to  military 

authority.     The   fifth   section  of  this 

615  act  ^contemplated   the   formation   of 
new   constitutions    for   these   States, 

and  ordained  the  mode  and  conditions  of 
framing   and  ratifying   them.      The    Gov- 
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«mof  of  this  State  immediately  communi- 
cated this  act  to  the  Assembly,  which,  after 
the  expiration  of  its  constitutional  term, 
had  just  been  recalled,  and  urged  them  to 
provide  for  the  call  of  a  convention  in  con- 
formity therewith.  A  bill  to  this  end 
passed  the  Senate,  but  its  further  progress 
was  arrested  by  the  act  of  Congress  of  the 
23d  March,  1867,  which,  by  establishing  all 
the  agencies  necessary  to  the  call  of  this 
convention  under  the  superintendence  and 
management  of  the  military  commanders, 
wholly  superseded  the  functions  of  such  a 
bill.  From  this  contemporaneous  history, 
it  is  reasonable  to  infer  that  the  General 
Assembly  then  regarded  the  existing  gov- 
ernment of  the  State  as  provisional  and 
temporary,  and  did  not  recognize  (as  it 
otherwise  might  have  done  under  a  greater 
prospect  of  permanency)  the  necessity  or 
propriety  of  making  express  provision  for 
the  short  period  preceding  a  new  organiza- 
tion of  the  State.  The  absence,  therefore, 
of  these  provisions  is  sufficiently  accounted 
for  by  the  remarkable  circumstances  under 
which  the  Assembly  was  legislating;  and 
it  seems  to  me  to  militate  against  the  def- 
erence we  are  accustomed  to  pay  to  our 
law-makers,  to  construe  such  an  omission, 
under  such  circumstances,  into  a  violation 
of  their  constitutional  obligations.  I  con- 
clude, therefore,  that  this  iirst  and  most 
serious  constitutional  objection  is  not 
tenable. 

II.  We  are  next  to  consider,  whether  the 
counties  and  cities  of  the  Commonwealth, 
as  is  strenuously  contended,  are  such  com- 
ponent and  structural  parts  of  the  body 
politic  as  to  be  incapable  of  alteration  for 
municipal  purposes  by  the  General  Assem- 
bly? This  remarkable  attribute  of  perma- 
nency is   predicated  chiefly,    if  not  solely, 

of  the  fact  that  they  are  named  in  the 
616      constitution,    and   thereby  so  *incor- 

porated,  as  it  is  urged,  in  its  fabric 
as  to  be  incapable  of  legislative  change 
in  name  or  boundaries.  The  statement  of 
this  pretension  would  seem  to  be  sufficient 
to  mark  its  extravagance,  if  not  to  carry 
with  it  its  own  refutation.  The  counsel 
who  advanced  it  was  confronted  by  his  own 
authorities  (cited,  however,  for  a  different 
purpose),  from  6  Cush.  575,  578;  2  Gray  84, 
and  30  Barb.  349.  These  cases  conceded  an 
inherent  legislative  power  to  change,  for 
municipal  purposes,  the  boundaries  of 
towns,  either  by  the  erection  of  new  ones 
out  of  parts  of  others,  or  by  setting  off  to 
one  portions  of  another ;  but  the  main  point 
of  them  consisted  in  this,  namely,  that  such 
changes  could  not  be  made  so  as  to  affect 
the  constitutional  rights  of  suffrage  and 
representation  by  rendering  their  observ- 
ance or  enforcement  impracticable.  The 
principle  is  freely  admitted  by  counsel  for 
the  apx>ellants,  that  the  plenary  grant  of 
legislative  power  embraces  this  control 
over  the  division  and  limits  of  counties, 
unless,  indeed,  the  mention  of  them  in  the 
constitution  so  made  them  parts  thereof  as 
to  make  their  continued  and  unchangeable 
existence  vitally  necessary  to  its  integrity. 


Let  us,  therefore,  examine  the  constitution 
to  see  how  and  for  what  purpose  the  coun- 
ties and  cities  are  named  therein,  and  what 
foundation  exists  for  the  proposition  that 
they  are  integral  parts  of  the  governmental 
fabric,  and  therefore  as  permanent  and  un- 
changeable as  the  constitution  itself.  In 
the  fourth  article,  the  legislative  power  of 
the  Commonwealth  is  vested  in  a  General 
Assembly,  consisting  of  a  Senate  and  House 
of  Delegates.  There  is  no  limitation  upon 
this  grant;  and  it  will  be  important  to 
another  part  of  our  inquiry  to  remember 
that  it  is  ample  enough  to  carry  with  it 
such  legislative  control  over  persons  and 
property,  for  the  purposes  of  general  and 
local  government,  as  is  asserted  and  exer- 
cised by  the  sovereignty  of  a  State.  The 
third   section   of  this  article   simply 

617  declares,    that   the  *** House   of  Dele- 
gates  shall   be  elected  biennially  by 

the  voters  of  the  cities  of  Norfolk  and  Rich- 
mond, and  the  several  counties  on  the 
fourth  Thursday  in  Ma^."  The  phrase, 
*  ^distributed  and  apportioned,*'  employed 
in  the  correlative  passage  of  the  constitu- 
tion of  1851  is  omitted  here ;  but  I  presume 
there  is  no  significance  in  this,  for  the 
representatives  are  not  the  less  clearly 
'^distributed  and  apportioned'*  thereby 
among  the  said  cities  and  counties.  The 
fourth  section  arranges  the  counties  and 
cities  into  classes:  first,  those  to  elect 
three  delegates;  secondly,  those  to  elect 
two  delegates ;  thirdly,  those  to  elect  one 
delegate;  and  fourthly,  those  to  compose 
election  districts,  and  as  such  to  elect  one 
delegate.  Again,  these  counties  and  cities 
appear  in  the  fifth  section  as  arranged  in 
thirty- four  districts  for  the  election  of  sen- 
ators, wherein  the  county  of  Henrico,  with 
L/Ouisa  and  Hanover,  forms  the  sixth  dis- 
trict, and  the  city  of  Richmond  the  tenth. 
The  sixth  section  directs  in  the  year  1870, 
and  in  every  tenth  year  thereafter,  a  re-ap- 
portionment of  representation  among  the 
cities  and  counties,  from  ''an  enumeration 
of  the  inhabitants  of  the  State."  In  arti- 
cle six,  respecting  the  judiciary  depart- 
ment, the  cities  and  counties  are  again 
enumerated  and  arranged  into  judicial 
circuits  and  districts. 

These  are  the  only  instances  in  which 
the  counties  and  cities  are  enumerated  in 
the  constitution ;  and  the  enquiry  recurs, 
whether  this  enumeration  can  have  the 
magical  effect  of  exempting  them  from  all 
legislative  change.  To  determine  this,  we 
must  settle  in  our  minds  the  purpose  for 
which  these  existing  territorial  divisions 
were  referred  to,  and  the  sense  in  which 
they  were  employed  by  the  constitution. 
Unlike  the  towns  of  Massachusetts,  our 
counties  possess  no  corporate  right  of  rep- 
resentation ;  their  well  known  bounds  and 
population  afforded  to  the  framers  of  the 
constitution  the  readiest,    if  not   the 

618  only,  mode  of  *designating  the  appor- 
tionment of  representation  in  the  two 

Houses  of  Assembly,  and  appointing  the 
jurisdiction  of  circuit  and  district  courts. 
Nor  was  it   a   representation   of   territory ; 
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but  rather  of  the  persons  and  property  com- 
prised in  these  local  departments.  If  this 
were  not  manifest  from  the  republican  the- 
ory of  representation,  it  would  be  inferable 
from  requiring  future  apportionments  to 
proceed  from  **an  enumeration  of  the  in- 
habitants." It  is  presumed  that  the  fram- 
ers  of  the  constitution,  having  before  them 
the  census  returns  of  the  various  counties 
and  cities,  could  not,  without  the  greatest 
inconvenience  and  a  resort  to  a  future 
cumbrous  machinery,  ignore  these  divi- 
sions, and  fail  to  adopt  them  as  the  basis 
for  the  construction  of  the  legislative  and 
judicial  departments.  That  they  did  so, 
resulted,  in  my  view,  from  convenience 
and  the  fitness  of  things,  rather  than  from 
the  imputed  design  to  fix  these  divisions 
unalterably  in  the  framework  of  the  gov- 
ernment. While  representatives  were  nom- 
inally appointed  for  these  counties  and 
cities,  it  was  merely  meant  thereby  to  in- 
dicate that  the  people  residing  within  these 
defined  boundaries  should  severally  choose 
such  representatives;  and  their  rights  in 
this  respect  would  be  as  certain  and  as  de- 
fined, no  matter  what  changes  might  be 
made  by  law  in  their  names,  shapes  or 
boundaries.  It  is  the  city  of  Richmond 
and  the  county  of  Henrico,  as  they  existed 
at  the  formation  of  the  constitution,  that 
must  be  looked  to  in  the  ascertainment  of 
these  electoral  rights;  and  no  matter  how 
their  names  or  limits  may  be  altered,  such 
changes  cannot  be  allowed  to  interfere  with 
constitutional  rights  which  are  fixed  by  and 
referred  to  these  divisions  as  they  were 
designated  in  the  constitution,  and  just  as 
easily  p.nd  conveniently  settled  as  if  no  such 
changes  had  occurred  in  their  names  or 
limits. 

It   is  conceded  by  the  ingenious  counsel 
who     has    pressed    upon    us    these    subtle 

refinements  upon  the  letter  of  the 
619      *constitution,    that   towns    might  be 

erected  within  the  existing  boundaries 
of  counties,  because  such  boundaries  would 
not  thereby  be  altered  or  affected ;  and  as  a 
consequence  thereof,  I  presume  he  would 
not  question  the  competency  of  the  Assem- 
bly to  create,  out  of  the  population  and  ter- 
ritory of  Henrico,  wherever  it  thought 
proper,  a  new  town,  and  provide  for  it  a 
municipal  government.  Hence,  if  these 
suburbs,  so  far  as  they  were  included  within 
the  county  of  Henrico,  had  been  incorpo- 
rated as  an  independent  municipality,  these 
constitutional  cavils  would  not  apply ;  nev- 
ertheless, the  same  public  evils,  the  same 
social  mischiefs,  the  same  individual  griev- 
ances, would  ensue.  But  now  that  the  As- 
sembly has  concluded,  and  as  it  seems  to 
me  with  great  good  judgment,  that  by  ex- 
tending over  these  settlements  the  corporate 
authority  of  the  city  of  Richmond,  the 
needed  organization  of  these  suburban  com- 
munities might  be  had  at  less  cost  and 
inconvenience,  and  more  conformably  to 
the  obvious  proprieties  of  the  situation,  it 
would  not  comport,  in  my  view,  with  that 
broad  and  liberal  spirit  of  enquiry  which 
should    control   judicial   interpretations   of 


the  constitution,  to  decry  the  latter  measure 
as  unconstitutional,  and  sustain  the  former 
as  constitutional.  It  would  be,  in  my  opin- 
ion, to  attribute  to  countj*  lines  and  divi- 
sions a  constitutional  fixity,  which,  however 
ingeniously  advocated,  they  do  not  in  fact 
possess  by  prescription,  reason,  authority 
or  precedent. 

The  practice  of  the  Assembly,  under  the 
constitution  of  1851,  in  the  change  of  county 
lines  and  the  formation  of  new  counties, 
{to  numerous  instances  of  which  we  have 
been  referred  in  the  argument,)  taken  in 
connection  with  the  constitutional  restric- 
tion upon  the  formation  of  new  counties, 
strikingly  corroborates  the  views  I  have 
presented  against  this  broad  and  novel 
challenge  of  the  legislative  power,  under 
the  constitution,    to  change,    in  any 

620  *particular,    even  in  name,   what  the 
counsel    is   pleased    to  term  constitn- 

tional  counties  and  cities,  because  of  their 
names  appearing  in  that  instrument. 

As  to  county  districts  or  city  wards,  and 
the  election  of  local  officers  therein,  the 
former  are  subject  to  changes  by  the  Gen- 
eral Assembly,  under  the  26th  clause  of  the 
4th  article,  under  the  head  of  "County 
Courts;''  so  that  there  is  no  difficulty  nor 
inconvenience  in  the  re-adjustment  or 
transfer  of  them,  and  in  the  matter  of  new 
regulations  for  municipal  government,  and 
local  elections  in  pursuance  of  law. 

III.  The  third  and  last  enquiry  is  into 
the  alleged  grievances  of  the  plaintiffs  in 
error,  resulting  from  the  withdrawal  of 
population,  territory  and  taxable  wealth 
from  the  county  of  Kenrico,  and  the  sub- 
jection of  the  annexed  inhabitants  to  lia- 
bilities for  the  city  debt  and  the  city  taxes, 
which  they  would  have  escaped  without  this 
act  of  annexation.  The  resources  of  the 
county  are  greatly  depleted  by  this  measure, 
so  that  its  remaining  citizens  and  creditors 
may  well  object  to  the  loss  of  the  accuse 
tomed  contributions;  and  the  abstracted 
citizens  may  revolt  at  the  prospect  of  city 
burthens.  But  provided  the  General  As- 
sembly has  the  right  thus  to  change  and 
shift  these  municipalities,  as  I  have  en- 
deavored to  show,  these  consequences, 
however  grievous,  are  addressed  to  the  leg- 
islative will  and  discretion,  and  cannot 
legitimately  undergo  judicial  supervision, 
or  challenge  judicial  redress.  Some  viola- 
tion of  the  constitution.  State  or  Federal, 
must  lurk  in  these  results,  in  order  to  place 
the  measure  without  the  category  of  those 
that  may  be  characterized  as  the  abuse 
rather  than  the  transgression  of  power. 
Accordingly,  it  is  urged  that  this  measure 
is  violative  of  the  obligation  of  contracts, 
and,  in  the  form  of  public  contributions, 
takes,  without  consent,  private  prop- 
erty   for     public    purposes,    without 

621  *just  compensation.  It  is  also  con- 
tended that  it  is  by  means  of  a  volun- 
tary removal  only,  as  contra -distinguished 
from  a  legislative  act,  that  a  citizen  previ- 
ously without  the  city,  can  be  brought 
within  its  authority  and  subjected  to  its 
charges.     But  it  should  be  remembered  that 
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the  expediency,  if  not  the  necessity,  of  this 
incorporation  has  grown  out  of  the  volun- 
tary acts  of  this  suburban  population  in 
msSning  these  thick  settlements,  and  pro- 
jecting them  upon  the  prolongation  of  the 
streets,  so  as  to  make  them  conform  to  the 
plan  of  the  city.  It  is  not  doubted,  how- 
■ever,  that  these  exterior  settlements  were, 
in  no  small  measure,  dictated  by  the  expec- 
tation of  escaping  city  taxes,  at  the  same 
time  that  the  facilities  of  doing  business, 
the  chances  of  lucrative  employment,  and 
other  advantages  in  the  city,  were  secured 
to  the  inhabitants  by  their  position  on  its 
outskirts.  Yet,  they  must  be  presumed  to 
Icnow,  that  their  establishment  of  an  actual 
town  might  eventually  expose  them  to  the 
liability  of  being  put  under  a  municipal 
charter,  at  the  pleasure  of  the  General  As- 
sembly. No  one  has  ever  yet  doubted  the 
supreme  authority  of  that  body  to  grant 
charters  to  towns.  It  is  an  attribute  of 
that  sovereignty  which,  in  its  unrestricted 
functions  of  taxation  and  legislation,  regu- 
lates the  affairs  of  the  people,  and  carries 
on  their  government,  local  and  general, 
under  the  constitution ;  and  whatever  irreg- 
ularities may  arise  from  the  grant  of  such 
charters,  they  are  to  be  taken  as  the  inci- 
dents of  this  governmental  will,  and  rest 
in  the  discretion  of  the  Assembly,  without 
appeal  to  the  courts  or  other  arbiter.  The 
necessity  or  propriety  of  granting  such 
charters  implies  the  power  to  defray  local 
expenditures  out  of  local  contributions  to 
be  levied  by  the  corporation,  although  such 
local  impositions  are  in  addition  to  the 
State  taxes.     It  would  not  do  to  throw   the 

local  charged  of  such  incorporated 
^22      communities  upon  the  general  *treas- 

ury  of  the  whole  people;  therefore, 
the  provision  that  the  taxation  of  the  State 
shall  be  ''equal  and  uniform  throughout  the 
Commonwealth,'*  absolutely  requires  that 
these  local  charges  should  fall  exclusively 
upon  the  local  communities;  and  the  com- 
pensation and  justification  for  it  must  be 
sought  in  the  chartered  privileges,  and  the 
uncontrollable  discretion  of  the  Assembly. 
Had  it  pleased-  the  Assembly  to  grant  an 
independent  charter  to  this  exterior  town, 
it  is  admitted  by  the  appellants'  counsel 
that  no  constitutional  exceptions  could  have 
been  taken  to  the  measure,  although  the 
grievances  now  complained  of  would  doubt- 
less have  been  aggravated  by  such  a  separate 
corporate  existence.  How,  then,  shall  the 
extension  of  the  charter  of  the  interior  town 
over  the  exterior  one,  which,  in  the  progress 
of  time  and  the  pursuit  of  private  interests, 
had  grown  up  on  its  borders,  be  deemed 
unconstitutional,  while  all  the  city  privi- 
leges of  police,  gas,  water,  &c.,  were  ob- 
tainable at  far  less  cost  and  inconvenience? 
It  seems  to  me,  therefore,  that  if  any  wrong 
has  been  done  to  the  appellants  by  this  ex- 
tension of  the  city  limits,  it  has  not  been 
owing  to  any  violation  of  the  constitution, 
but  to  the  lack  of  discretion  and  precaution 
on  the  part  of  the  Assembly,  upon  which 
we  have  neither  the  right  nor  the  disposi- 
tion to  sit  in  judgment,  nor   the  materials, 


in  tbis  case,  to  form  or  express  an  opinion. 
I  am  indebted  to  the  remarkable  famil- 
iarity of  my  brother  Joynes  with  adjudged 
cases  in  this  country,  as  well  as  abroad, 
for  a  reference  to  a  most  apposite  case, 
before  the  Court  of  Appeals  of  Kentucky. 
It  is  the  case  of  Cheaney  v.  Hooser,  9  B. 
Monr.  R.  330,  which  brought  up  for  consid- 
eration all  these  and  other  constitutional 
exceptions  to  the  extension  of  the  limits  of 
the  town  of  Hopkinsville.  The  opinion  of 
the    court    was  delivered   by  Chief  Justice 

Marshall,  of  that  State,  and  is  so 
623      elaborate,  *exhaustive  and  conclusive, 

that  I  may  be  well  permitted  to  close 
my  investigations  by  a  reference  to  that 
authority,  and  the  luminous  reasoning  of 
the  court. 

The  decrees  of  the  court  below  are,  there- 
fore, affirmed. 

The  other  judges  concurred  in'the  opinion 
of  Rives,  J. 

Decrees  affirmed. 
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I.  Will— Secondary  Bvldence  ol~Adintt«iMe.*-~Plaln- 

tlff  in  unlawful  detainer  proves  he  deposited  the 
original  will  of  his  testatrix  with  the  clerk  of  the 
Circuit  Court  of  Richmond,  in  1864.  He  also 
proves  that  the  witness  had  enquired  for  said 
paper  of  the  said  clerk,  at  his  office  in  the  city  of 
Richmond,  in  whose  custody  the  said  original 
paper  had  been  left;  that  said  clerk,  at  his  request, 
made  search  for  said  paper,  and  reported  it  had 
been  lost  out  of  his  possession,  and  destroyed  at 
the  time  of  the  fire  in  April,  1866b  In  the  absence 
of  all  suspicion  of  fair  dealing,  this  testimony  is 
sufficient  to  let  in  a  copy  of  the  will,  of  the  accu- 
racy of  which  copy  there  is  no  question, 
a.  Same— Same— Same— Case  at  Bar.— Upon  proof  that 
the  will  had  been  refimlarly  admitted  to  probate  in 
the  Circuit  Court  of  Richmond,  such  proof  of  the 
loss  and  destruction  of  the  record  will  authorize 
the  admission  of  an  official  copy  of  the  record,  cer- 
tified by  the  clerk.  And  this  official  copy  haviuff 
been  admitted  to  probate  in  the  Orphans*  Court 
of  the  District  of  Columbia,  an  official  copy  from 
that  office  is  admissible. 

•Secondary  Bvldence— When  Admissible.- in  Colley 
V.  Sheppard,  81  Gratt.  821,  the  court  said:  "In  prac- 
tice, whea  there  is  no  ffround  of  suspicion  that  the 
paper  is  intentionally  suppressed,  nor  any  discem- 
able  motive  for  deception,  the  courts  are  extremely 
liberal  in  regard  to  secondary  evidence.  The  rule 
must  be  so  applied  as  to  promote  the  ends  of  Justice 
and  fiTuard  against  fraud  and  imposition.  If  the  cir- 
cumstances Justify  a  well-grounded  belief  that  the' 
original  paper  is  kept  back  by  desiirn,  no  secondary 
evidence  ousrhtto  be  admitted;  but  where  no  such 
suspicion  attaches,  and  the  paper  is  of  that  descrip- 
tion that  no  doubt  can  arise  as  to  the  proof  of  its 
contents,  there  can  be  no  dansrer  in  admitting 
secondary  evidence.  This  is  the  rule  laid  down  in 
Cowen  &  Hiirs  notes  to  4  Phillips  on  Evidence,  1228, 
and  approved  by  this  court  in  Corhett  v.  Nutt,  18 
OraU.  624." 


733 


18  QRATT. 


Virginia  Reports,  Annotated. 


626,  626.  627 


3.  Secondary  Bvldeoce— Admission  of  Two  Copies  of 
Same  Paper— Effect— Where  the  copy  of  a  paper 
has  been  properly  introduced  in  evidence,  the  ad- 
mission of  another  copy  of  the  same  paper,  if  im- 
proper, cannot  possibly  do  injury  to  the  other 
party;  and  is,  therefore,  no  cause  for  reversinff 
the  Judgment. 

4.  Taxes— Land  Sold  for— Redemption  of.— A  married 
woman,  whose  land  has  been  sold  for  taxes  under 
the  act  of  Conirress  June  7,  1662,  may  in  person  re- 
deem the  same  within  two  years,  upon  taking  the 
oath  prescribed  by  the  act ;  or  a  person  appointed 
her  trustee  in  another  State,  and  prof  essinir  to 
act  as  such,  may  redeem  for  her. 

625  *5'  Devises— Land  witliin  Enemy's  Lines— Valid.— 

Mrs.  H  was  a  resident  of  the  county  of  Alex- 
andria at  the  time  of  the  brealdnff  out  of  the  late 
civil  war;  and  after  its  breakinsr  out  voluntarily 
went  into  the  Confederate  lines,  and  resided 
therein  until  her  death  in  1863.  By  her  will,  she 
devised  certain  land  in  the  county  of  Alexandria 
to  N  in  trust  for  Y  and  F,  which  lands  were  at  all 
times  in  the  military  lines  and  within  the  Jurisdic- 
tion of  the  United  States.  The  devise  is  valid; 
and  after  the  war,  N  may  maintain  an  action  to 
recover  the  land;  althouirh  N  also  went  into  the 
Confederate  lines,  and  held  office  under  the  Con- 
federate ffovemment  at  the  time  of  the  death  of 
Mrs.  H. 

6.  Trustees- Removal  from  Office  — Case  at  Bar.— 
Thoufirh  N  was  removed  from  his  office  of  trustee 
by  the  decree  of  the  District  Court  of  Columbia  at 
the  suit  of  Y  and  F,  and  M  was  appointed  in  his 
place;  that  decree  was  inoperative  to  remove  him 
from  his  office  as  to  lands  in  Virfirinia;  and  N  may 
maintain  an  action  to  recover  them. 

7.  Unlawful  Detainer— To  Settle  Le^al  Title.— A  pro- 
ceeding of  unlawful  detainer  may  be  maintained 
asrainst  a  party  in  unlawful  possession  of  land, 
where  such  unlawful  possession  has  not  continued 
for  more  than  three  years,  thouffh  the  leffal  title 
to  the  land  Is  the  only  question  Involved  in  the 
cause. 

8.  Recovery   of  Redeemed  Land— What  Need  Not  Be 

Shown.— Where  land  sold  under  the  acts  of  Con- 
gress of  June  7th,  1862,  and  February  8d,  1863,  has 
been  redeemed,  after  the  commissioners  have 
paid  the  money  into  the  treasury,  the  owner  is 
entitled  to  recover  it  without  showlnsr  that  the 
certificate  of  redemption  has  been  forwarded  to 
the  Secretary  of  the  Treasury,  and  that  the  pur- 
chaser has  been  paid  his  purchase  money  by  draft 
drawn  on  the  treasury  of  the  United  States. 

In  September,  1866,  William  D.  Nutt, 
trustee,  instituted  a  proceeding  of  unlawful 
detainer  in  the  Circuit  Court  of  Alexandria 
county,  against  V.  P.  Corbett,  to  recover 
a  tract  of  sixty  acres  of  land  lying  in  that 
county.  And  in  November,  1866,  Corbett 
^led  his  petition,  in  which  he  stated  that 
the  object  of  the  suit  was  to  recover  a  tract 
of  land  situate  in  the  county  of  Alexandria, 
which  was  purchased  by  him  on  the  29th  of 
February,  1864,  at  a  sale  of  land  for  unpaid 
taxes,  under  and  by  virtue  of  an  act  of 
Congress    entitled    **an   act    for    the 

626  collection    of   direct  *taxe8  in  insur- 
rectionary districts  within  the  United 

States,  and  for  other  purposes;"  and  he 
asked  that  the  cause  might  be  removed  for 
trial    to   the   Circuit    Court   of   the  United 


States,  under  the  authority  of  the  fifth  sec- 
tion of  the  act  of  Congress  approved  Bdarch 
3d,  1863,  entitled  *  *an  act  relating  to  habeas 
corpus,  and  regulating  judicial  proceedings 
in  certain  cases.'*  But  the  court  overruled 
the  motion;  and  issue  was  then  made  np 
on  the  plea  of  not  guilty. 

On  the  trial  of  the  cause  it  was  agreed — 
that  Ivouisa  Hunter  died  in  April,  18^3, 
seized  in  fee  and  possession  of  the  land  in 
controversy;  and  the  plaintiff  introduced 
the  evidence  of  Joseph  H.  Bradley,  a  laxvyer 
in  the  city  of  Washington,  who  stated  that 
in  the  year  1852  or  '53  he  wrote  a  will  for 
Mrs.  Hunter,  by  which  she  disposed  of  her 
whole  estate,  real  and  personal ;  and  by  that 
will  she  appointed  the  plaintiff,  William  D. 
Nutt,  executor  and  trustee  of  her  ^vhole 
estate,  he  believed.  This  will  was  executed 
by  Mrs.  Hunter  in  his  office,  and  was  duly 
attested  by  Philip  R.  Fendali,  Edward  B. 
Steele  and  himself.  Ttiat  about  four  years 
afterwards  she  executed  a  codicil  to  her  w^ill, 
which  was  also  prepared  by  himself,  and 
was  attested  by  David  Saunders,  Benjamin 
Young  and  himself.  And  by  this  codicil 
she  either  again  nominated  or  recognized 
Nutt  as  her  executor  and  trustee.  These 
papers  were  taken  away  by  Mrs.  Hunter, 
and  were  the  only  testamentary  papers  he 
had  ever  prepared  or  witnessed  for  her. 

The  plaintiff  Nutt  gave  his  evidence,  and 
proved  that  he  knew  Mrs.  Hunter;  that  she 
died  in  Charlottesville,   in    Virginia;    that 
some  years  prior  to  the  war  she  delivered 
to  him    a    paper  purporting  to   be   her  last 
will    and    testament,  and  a  codicil  thereto; 
that  he  himself  made  a  copy  of  said  paper; 
that   the  original  paper  was  in  the  hand- 
writing of  Joseph   H.    Bradley,    and 
627      that  said  copy  was  in  *the   following 
words    and    figures — setting  out   the 
will  and  codicil    at   length.      He     further 
proved  that   he  deposited   the  said  original 
paper  with  the  clerk  of  the  Circuit  Court  of 
the    city  of   Richmond,    in    1864.     He    also 
introduced   a   witness,    who  proved  that  he 
had    enquired   for  said   paper    of  the   said 
clerk,    at   his   office   in   the   city   of  Rich- 
mond, in  whose  custody  the   said  original 
paper    had   been   left;  that   said  clerk,   at 
his  request,    made   search   for  said  paper, 
and  reported  that  it  had  been  lost  out  of  his 
possession,    and  destroyed  at   the    time  of 
the  fire  in  Richmond   in   April,    1865:   and 
the  said  plaintiff  then  offered  to  read  to  the 
jury,    as  evidence  of   the  contents  of  said 
original  paper,  the  said  copy  which  he  had 
before   given    in    with  his  testimony.    He 
had  previously  proved  that  he  knew  the  sig- 
natures of   Mr.    Fendall   and  Mr.  Bradley, 
two  of  the  attesting   witnesses   to   the  said 
original   paper,  to  be  genuine,    but  did  not 
know  the  others ;  and  that  all  the  attesting 
witnesses  were    beyond    the    limits   of  the 
State  of  Virginia. 

The  plaintiff  further  offered  to  prove  by 
himself,  that  he  had  had  the  said  paper  pro- 
bated as  the  last  will  and  codicil  of  Louisa 
Hunter,  in  the  said  Circuit  Court  of  the 
city  of  Richmond,  in  November,  1864;  and 
that    the   same  was  then   duly  proved  and 
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admitted  to  record  in  said  court ;  promising* 
to  follow  sa^d  last  offer  with  proof  respect- 
ing the  loss  and  destruction  of  the  record 
of  probate,  corresponding  to  the  proof 
alresudj  offered  respecting  the  loss  and  de- 
struction of  the  said  original  paper. 

The  only  copy  of  the  said  original  paper 
which  is  in  the  record,  is  a  copy  from  the 
office  of  Register  of  Wills  of  Washington 
county,  District  of  Columbia.  From  the 
paper  and  the  certificates  annexed,  it  ap- 
peared that  on  the  first  of  November,  1864, 
the  will  and  codicil  of  Mrs.  Hunter  were 
admitted  to  probate  in  the  Circuit  Court  of 
the  city  of  Richmond,  upon  proof  of  three 
witnesses  that  the  signatures  of  Fendall 
and  Bradley  were  in  their  handwrit- 
628  ing*,  *and  by  two  witnesses  that  the 
signature  of  Saunders  was  in  his 
handwriting. 

The  record  of  the  proceedings  in  the  Cir- 
cuit Court  of  Richmond  having  been  reg-- 
ularly  certified  by  the  clerk  of  that  court, 
were  presented  to  the  Orphans'  Court  of 
the  county  of  Washington,  D.  C,  and  on 
the  20th  of  June,  1865,  that  court  made  an 
order  that — An  authenticated  copy  of  the 
will  of  Louisa  Hunter,  deceased,  from  the 
clerk  of  the  Circuit  Court  of  the  citv  of 
Richmond,  in  the  State  of  Virginia,  was 
this  day  filed  for  probate  and  record  in  this 
court ;  and  it  appearing  that  the  sai4  will 
had  been  duly  admitted  to  probate  and  rec- 
ord by  a  court  of  competent  jurisdiction  in 
the  State  of  Virginia,  and  the  requisite 
stamps,  &c.,  it  is  thereupon  ordered  tha^- 
the  said  paper  be,  and  the  same  is  hereby 
admitted  to  probate  and  record  as  a  legally 
authenticated  copy  of  the  will  of  I^ouisa 
Hunter,  deceased. 

The  paper  bears  date  the  6th  of  August, 
18S2;  and  by  it  Mrs.  Hunter  devises  and 
bequeaths  to  the  plaintiff  Nutt  a  consider- 
able estate  in  the  city  of  Washington,  upon 
the  trusts  therein  mentioned,  which  are 
principally  in  favor  of  Marian,  the  wife  of 
William  Toung,  and  Emily  Featherston- 
haug'h.  The  codicil,  which  bears  date 
December  4th,  1856,  devises  to  the  same 
trustee,  two  pieces  of  land  situate  in  the 
county  of  Alexandria,  purchased  by  Mrs. 
Hunter  since  the  date  of  her  will,  in  trust, 
the  one  of  them  for  Mrs.  Toung,  and  the 
other  for  Mrs.  Featherstonhaugh. 

The  defendant  objected  to  the  admission 
of  this  evidence :  because  no  l^gal  ground 
had  been  laid  for  the  admission  of  second- 
ar^evidence;  because  it  was  inadmissible 
to  establish  the  record  of  the  probate  in 
this  form ;  because  it  required  the  evidence 
of  two  witnesses  to  prove  the  contents  of 
such  will ;  because  if  said  will  were  lost  or 
destroyed,  it  could  only  be  established  in 
the  manner  prescribed  by  the  Code  for 
629  proving-  lost  records,  or  ^established 
in  a  court  of  chancery.  But  the  court 
overruled  the  objection,  and  admitted  the 
evidence ;  and  the  defendant  excepted. 

The  witness  Nutt  further  proved  that 
before  the  late  war  Mrs.  Hunter 'lived  in 
the  county  of  Alexandria ;  that  some  months 
after  the   occupation  of  Alexandria  by  the  J 


United  States  forces,  she  left  home  and 
went  within  the  Confederate  lines,  where 
she  remained  until  her  death.  That  about 
the  breaking  out  of  the  war  Nutt  held  an 
office  under  the  United  States,  which  he  re- 
signed in  February,  1861 ;  and  in  Septem- 
ber, 1861,  he  went  into  the  Confederate 
lines,  and  held  office  under  the  Confederate 
government,  which  he  retained  at  the  time 
of  the  death  of  Mrs.  Hunter.  The  plaintiff 
then  offered  to  read  the  record  of  the  Alex- 
andria county  court,  which  bears  date  on 
the  5th  of  February,  1866,  and  states  that 
an  authenticated  copy  of  the  last  will  and 
testament  and  codicil  of  lyouisa  Hunter, 
deceased,  was  presented  to  the  court  by 
Marian  Young,  by  John  D.  McPherson,  her 
next  friend ;  and  it  appearing  to  the  court 
that  said  will  has  been  proved  before  the 
Circuit  Court  of  the  city  of  Richmond,  (as 
stated  in  the  record  of  that  court),  and  ad- 
mitted to  record  in  said  Circuit  Court,  the 
said  authenticated  copy  is  ordered  to  be  re- 
corded in  this  court  as  a  will  of  realty. 

The  authenticated  copy  thus  admitted  to 
record  in  the  County  Court  of  Alexandria 
was  a  copy  from  the  records  of  the  Orphans' 
Court  of  Washington  county,  in  the  Dis- 
trict of  Columbia,  with  the  certificates  of 
the  clerks  of  the  Circuit  Court  of  Richmond 
and  the  Orphans'  Court  of  Washington,  of 
the  action  of  said  courts  upon  the  paper  as 
hereinbefore  stated. 

To  the  reading  of  this  evidence  the  de- 
fendant objected,  because  the  original  will 
had  already  been  probated  in  the  Circuit 
Court  of  the  city  of  Richmond,  and  a  cer- 
tified copy  of  said  record  of  probate 
630  should  be  introduced;  and,  ^because 
the  probate  of  the  copy  of  a  will  in 
a  court  of  foreign  jurisdiction  could  not  be 
probated  in  the  county  of  Alexandria.  But 
the  court  overruled  the  objection,  and  al- 
lowed said  record  to  be  read;  and  the  de- 
fendant again  excepted. 

The  defendant,  to  maintain  the  issue  on 
his  part,  proved  that  the  land  in  suit  was 
duly  assessed  with  taxes  due  the  United 
States  under  the  act  of  Congress  of  June 
7th,  1862,  entitled  an  act  for  the  collection 
of  direct  taxes  in  insurrectionary  districts, 
and  for  other  purposes ;  that  it  was  sold  for 
the  non-payment  of  said  taxes;  that  the 
defendant  was  the  purchaser,  and  received 
the  commissioners'  certificate,  and  took 
possession  of  the  land  in  controversy  under 
the  title  so  acquired.  The  certificate  was 
introduced  as  evidence,  and  states  that  the 
sale  was  made  on  the  29th  of  February, 
1864,  and  is  in  all  respects  in  due  form. 

The  defendant  also  introduced  in  evidence 
the  record  of  a  suit  in  equity  in  the  Supreme 
Court  of  the  District  of  Columbia,  insti- 
tuted in  July,  1865,  by  the  cestuis  que  trust 
under  the  will  of  Mrs.  Hunter,  against 
William  D.  Nutt,  in  which  the  bill,  after 
setting  out  the  will  of  Mrs.  Hunter,  and  its 
admission  to  probate  in  the  Orphans'  Court 
of  the  District  of  Columbia,  says  that  she 
left  a  large  estate,  real  and  personal,  in  the 
District  of  Columbia,  of  which  it  is  impos- 
sible  to    obtain    a    settlement    without    a 
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trustee;  and  they  are  informed  that  the 
defendant  declines  to  qualify  as  trustee,  or 
to  accept  the  trusts  reposed  in  him.  And 
they  call  upon  him  to  answer,  and  pray  that 
a  new  trustee  may  be  appointed;  and  for 
general  relief. 

Nutt  answered,  admitting  the  facts  stated 
in  the  bill ;  says  that  he  is  the  person  men- 
tioned in  said  will  as  trustee,  and  that  he 
has  declined  to  accept  the  trusts  reposed  in 
him.  And  the  court  thereupon  made  a  de- 
cree, by  which  John  D.  McPherson 
was  appointed  trustee   in    the  place 

631  *and  stead  of  the   defendant   William 
D.    Nutt,  with  the  powers   and  duties 

vested  in  Nutt  as  trustee  by  the  will  of 
Mrs.  Hunter.  And  McPherson  was  required 
to  execute  a  bond  in  the  penalty  of  $10,000, 
with  condition  for  the  faithful  performance 
of  the  trusts;  which  he  did  on  the  22d  of 
July,  1865. 

The  plaintiff  then  proved  the  land  in  con- 
troversy, on  which  said  tax  was  levied,  was 
susceptible  of  convenient  partition,  so  that 
the  sale  of  a  very  small  part  thereof  would 
have  satisfied  said  tax.  And  he  further 
offered  to  read  the  certificate  of  redemp- 
tion, admitted  to  be  genuine.  To  the  read- 
ing of  this  certificate,  the  defendant 
objected,  because  said  redemption  in  favor 
of  McPherson  was  illegal,  and  did  not  sus- 
tain the  plaintiff's  claim.  But  the  court 
overruled  the  objection,  and  allowed  the 
certificate  to  be  read;  and  the  defendant 
excepted. 

The  certificate  bears  date  the  10th  day  of 
February,  1866,  and  is  signed  by  the  tax 
commissioners.  It  recites,  the  sale  to  the 
defendant  Corbett  on  the  29th  of  February, 
1864,  of  the  land  in  controversy,  for  the  sum 
of  $1,516,  which  sum  had  been  paid  into 
their  hands  on  the  10th  of  March,  1864;  and 
had  been  duly  forwarded,  with  a  duplicate 
certificate  of  sale,  to  the  treasury  depart- 
ment ;  and  it  then  proceeds : 

This  is  to  certify  that  John  D.  McPher- 
son, trustee  for  Marian  Young  and  Emily 
Featherstonhaugh,  owners  of  said  property, 
and  married  at  the  time  of  said  sale,  and 
under  the  same  disability  at  the  present 
time,  having  taken  an  oath  to  support  the 
constitution  of  the  United  States,  and  Mar- 
ian Young  and  Emily  Featherstonhaugh 
having  sworn  that  they  had  not  taken  part 
with  the  insurgents  in  the  present  (or  late) 
rebellion,  or  in  any  way  given  them  aid  and 
comfort,  and  satisfied  us  that  said  oath  was 
true;  and  the  said  John  D.  McPherson  hav- 
ing paid,  &c.,  the  receipt  whereof  in  full 
is    hereby     acknowledged     and   con- 

632  fessed,  *has  redeemed  the  lot,  tract  or 
parcel   of    land    from  forfeiture    and 

sale ;  and  the  said  lot,  tract  or  parcel  of  land 
is  hereby  henceforth  discharged  from  all 
lien,  charge  or  claim  by  reason  of  said  tax, 
penalty,  interest  and  cost  of  every  kind  and 
nature. 

And  the  foregoing  being  all  the  evidence, 
the  defendant  prayed  the  court  to  instruct 
the  jury  as  follows: 

1st.  If  the  jury  shall  believe  from  the 
^evidence,  that  William  D.   Nutt,  the   plain- 


tiff who  sues  as  trustee,  held  a  position 
under  the  government  of  the  United  States, 
and  resigned  said  office,  went  voluntary 
within  the  lines  of  the  Confederate  States, 
and  accepted  office  under  the  Confederate 
government,  and  held  said  office  at  the  time 
of  the  death  of  the  said  testatrix ;  and  that 
said  L/Ouisa  Hunter  was  a  resident  of  the 
county  of  Alexandria  at  the  time  of  the 
breaking  out  of  the  civil  war;  and  after  its 
breaking  out,  went  voluntarily  into  the 
Confederate  lines,  and  resided  therein  up 
to  the  time  of  her  death ;  and  that  the  prem- 
ises in  the  summons  described  were  at  all 
times  in  the  military  lines  and  under  the 
jurisdiction  of  the  United  States,  then  that 
the  said  devise  to  the  plaintiff  was  inopera- 
tive to  pass  or  transfer  any  title  to  him; 
and  he  cannot  therefore  recover  in  this  ac- 
tion. 

2d.  If  the  jury  shall  believe  from  the 
evidence,  that  William  D.  Nutt  was  removed 
from  his  office  as  trustee  by  a  decree  of  the 
Supreme  Court  of  the  District  of  Colombia, 
in  the  suit  of  Feathersonhaugh  and  othen 
against  the  said  Nutt ;  and  that  on  the  mo- 
tion of  the  said  complainants,  John  D.  Mc- 
Pherson was  substituted  in  his  stead,  then 
the  plaintiff  has  no  right  to  recover  in  this 
action. 

3d.  That  on  the  foregoing  facts,  estab- 
lished in  this  cause,  the  plaintiff  has  no 
right    to    recover  in  this  form  of  action. 

4th.  That  to  enable  the  plaintiff  to 
633  recover  in  this  ^action,  he  must  show 
that  the  certificate  of  redemption  was 
forwarded  to  the  Secretary  of  the  Treastuy, 
and  the  defendant  re-paid  his  purchase 
money  by  draft  drawn  on  the  treasury  of  the 
United  States. 

The  court  refused  tb  give  these  instruc- 
tions; and  the  defendant  again  excepted. 
All  the  foregoing  exceptions  are  embraced 
in  one  bill. 

The  jury  found  a  verdict  for  the  plaintiff; 
and  thereupon  the  defendant  moved  the 
court  to  set  aside  the  verdict  and  grant  him 
a  new  trial;  but  the  court  overruled  the 
motion,  and  rendered  judgment  on  the 
verdict  for  the  plaintiff.  The  defendant 
again  excepted,  and  in  his  exception  re- 
ferred to  the  evidence  as  stated  in  the  first 
bill.  And  he  obtained  a  writ  of  error  to  the 
District  Court  of  Appeals  at  Fredericks- 
burg. That  court,  however,  affirmed  the 
judgment;  and  the  defendant  then  obtained 
a  writ  of  error  to  this  court. 

G.  W.  Brent,  for  the  appellant.  • 

Beach,  for  the  appellee. 

JOYNES,  J.  The  first  ground  of  error 
assigned  in  the  petition  is,  that  the  court 
allowed  the  plaintiff  to  give  secondary  evi- 
dence of  the  will  and  codicil  of  Louisa 
Hunter,  deceased,  under  which  he  claimed 
the  land  in  controversy,  when  no  safficient 
ground  had  been  laid  for  the  introduction 
of  such  evidence. 

The  proof  was,  that  the  original  paper 
containing  the  will  and  codicil  of  Mrs. 
Hunter  was  deposited,  in  1864,  with  the  clerk 
of  the   Circuit  Court  of   the  city  of  ieich- 
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mond ;  that  the  witness  had  inquired  of  said 
clerk  at  his  office  for  said  original  paper ; 
that  said  clerk,  at  the  request  of  the  wit- 
ness, made  search  for  the  said  paper,  and 
reported  that  it  had  been  lost  out  of  his 
possession,  and  destroyed  at  the  time 

634  of  the  Are  in  Richmond  in  April,  *1865. 
The   plaintiff  then   offered   to  prove, 

that  in  November,  1864,  he  had  the  said 
original  paper  admitted  to  probate  in  the 
Circuit  Court  of  Richmond  as  the  will  and 
codicil  of  IfOuisa  Hunter,  deceased ;  and  that 
it  was  duly  proved  and  admitted  to  record; 
promising  to  follow  this  up  with  proof  re- 
specting the  loss  and  destruction  of  the 
record  of  probate  corresponding  to  that 
already  offered  respecting  the  loss  *and  de- 
struction of  the  original  paper.  The  de- 
fendant objected  to  all  the  evidence  thus 
offered;  but  the  objection  was  overruled, 
and  the  evidence  admitted. 

There  is  some  confusion  and  want  of  cer- 
tainty in  the  record  in  respect  to  the  second- 
ary evidence  introduced.  The  copy  first 
offered  in  evidence  was  one  made  several 
years  before  Mrs.  Hunter's  death  by  the 
plaintiff,  from  the  original  will  and  codicil 
placed  in  his  hands  by  her.  No  objection 
appears  to  have  been  made  to  this^evidence 
at  the  time  it  was  offered.  Then  follows,  in 
the  bill  of  exceptions,  a  duly  certified  record 
from  the  Orphans'  Court  of  the  county  of 
Washington,  D.  C,  of  the  probate  in  that 
court  of  a  duly  authenticated  copy  of  the 
record  of  the  original  probate  in  the  Circuit 
Court  of  the  city  of  Richmond.  It  is  no 
where  stated  that  this  record,  or  the  copy  of 
the  will  contained  in  it,  was  offered  in  evi- 
dence. I  presume  this  was  an  oversight  in 
preparing  the  bill  of  exceptions.  When  the 
plaintiff  had  introduced  the  evidence  already 
stated,  respecting  the  inquiry  at  the  office 
of  the  clerk  of  the  Circuit  Court  of  Rich- 
mond for  the  original  will,  the  record  says, 
that  he  '^then  offered  to  read  to  the  jury, 
as  evidence  of  the  contents  of  the  said  orig- 
inal paper,  the  said  copy  hereinbefore 
inserted."  This  seems  to  have  referred  to 
the  copy  made  by  the  plaintiff  from  the 
original  will,  and  which  appears  to  have 
been  already  introduced  and  read  to  the 
jury.  There  does  not  appear,  therefore,  to 
have  been  any  specific  objection  to  the 
admission   of    the   record   of   the  Or- 

635  phans'    Court   of    *  Washington.     But 
there  was  a  general  objection  to  the 

admission  of  any  secondary  evidence,  and 
if  the  objection  was  well  founded,  the  sec- 
ondary evidence  previously  introduced 
should  have  been  excluded,  though  admitted 
without  objection  at  the  time. 

It  is  objected,  that  the  loss  of  the  orig- 
inal paper  and  of  the  record  of  probate 
could  properly  have  been  proved  only  by 
the  clerk  himself,  and  that  the  evidence  of 
what  the  clerk  stated  to  the  witness  was 
only  hearsay,  and  therefore  inadmissible. 

In  Cowen  &  Hill's  notes  to  Phillip's  Evid. 
vol.  4,  p.  1223,  the  following  passages  occur 
in  reference  to  the  admission  of  secondary 
evidence.  I  omit  the  citations  of  cases : 
^^The  rigor  of  the  old  common  law  rule  has 


been  relaxed  in  this  respect,  and  the  non 
production  of  instruments  is  now  excused 
for  reasons  more  general  and  less  specific, 
upon  grounds  more  broad  and  .liberal,  than 
was  [were]  formerly  admitted.  In  general, 
the  party  should  give  all  the  evidence  rea- 
sonably in  his  power  to  prove  the  loss.  He 
is  not  bound,  however,  to  furnish  the 
strongest  possible  assurance  of  the  fact.  If 
any  suspicion  hangs  over  the  instrument, 
or  that  it  is  designedly  withheld,  a  rigid 
enquiry  should  be  made  into  the  reasons  of 
its  non  production.  But  when  there  is  no 
such  suspicion,  all  that  ought  to  be  required 
is  reasonable  diligence  to  obtain  the  orig- 
inal. In  practice,  where  there  is  no  ground 
of  suspicion  that  the  paper  is  intentionally 
suppressed,  nor  any  discernible  motive  for 
deception,  the  courts  are  extremely  liberal 
in  regard  to  secondary  evidence.  The  rule 
must  be  so  applied  as  to  promote  the 
ends  of  justice  and  guard  against  fraud 
and  imposition.  If  the  circumstances  jus- 
tify a  well-grounded  belief  that  the  original 
paper  is  kept  back  by  design,  no  secondary 
evidence  ought  to  be  admitted ;  but  where 
no  such  suspicion  attaches,  and  the  paper  is 

of  that  description  that  no  doubt  can 
636      arise  as  to  *the  proof  of  its  contents, 

there  can  be  no  danger  in  admitting 
secondary  evidence.  Ordinary  diligence  in 
ordinary  cases  is  enough.  Where  the  proof 
of  loss  adduced  establishes  the  fact  with 
reasonable  certainty,  nothing  more  is  re- 
quired. Evidence  which  induces  a  fair  pre- 
sumption of  loss  is  enough.  No  other  than 
circumstantial  evidence  of  loss  can  gener- 
ally be  expected ;  it  will,  therefore,  usually 
suffice  that  the  paper  has  been  sought  for, 
where  it  might  be  supposed  likely  to  be 
found,  or  was  usually  kept,  and  that  the 
search  was  fruitless."  The  same  general 
doctrine  is  laid  down  in  other  cases  of  subse- 
quent date  to  those  cited  by  Cowen  &  Hill,  of 
which  I  will  cite  only  two.  In  United  States 
V.  Sutter,  21  How.  U.  S.  R.  170,  the  Su- 
preme Court  holds  this  language:  ''We 
agree  that  the  rule  of  law  which  requires 
the  best  evidence  within  the  power  or  con- 
trol of  the  party  to  be  produced,  should  not 
be  relaxed,  and  that  the  court  should  be 
satisfied  that  the  better  evidence  has  not 
been  wilfully  destroyed  nor  voluntarily 
withheld.  But  the  rule  on  the  subject  does 
not  exact  that  the  loss  or  destruction  of  the 
documents  of  evidence  should  be  proved 
beyond  all  possibility  of  a  mistake.  It  only 
demands  that  a  moral  certainty  should  exist 
that  the  court  has  had  every  opportunity  for 
examining  and  deciding  the  cause  upon  the 
evidence  within  the  power  or  ability  of  the 
litigants."  In  Brigham  &  al.  v.  Coburn, 
10  Gray's  R.  329,  the  plaintiffs  claimed  as 
assignees  of  one  Bass,  an  insolvent  debtor. 
The  original  deed  of  assignment  was  not 
produced,  and  to  authorize  the  introduction 
of  secondary  evidence,  the  affidavit  of  one 
of  the  plaintiffs  was  filed,  which  stated  that 
he  had  made  diligent  search  for  the  deed  of 
assignment,  and  could  not  find  it,  and  that 
it  was  not,  to  his  knowledge,  recorded  in 
the  registry  of  deeds.     The  court  held  that 
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secondary  evidence  of  the  deed  was  properly 
admitted.  The  court  said:  ''We  cannot 
perceive  that  the  affidavit,  from  the 
statement  of  its  contents  in  the 
637  'exceptions,  did  not  raise  a  rea- 
sonable and  legal  presumption  of 
the  loss  of  the  deed,  according-  to  the 
established  rules  of  evidence.  The  ques- 
tion what  is  due  enquiry  for  a  deed  or 
other  document,  in  order  to  admit  secondary 
evidence  of  it,  must  be  decided  upon  the 
particular  circumstances  of  the  case  in 
which  that  question  arises."  Miller  v. 
Miller,  1  Hodges  R.  187 ;  2  Phil.  Ev.  {N.  Y. 
ed.  1849)  229,  230.  ''In  ordinary  cases," 
says  Mr.  Baron  Alderson,  "you  do  not  make 
search  as  for  stolen  goods.  The  court  must 
be  reasonably  satisfied  that  due  diligence 
ha;9  been  used ;  it  is  not  necessary  to  nega- 
tive every  possibility — it  is  enough  to 
negative  every  reasonable  probability,  of 
anything  being  kept  back."  McGahey  v. 
Alston,  2  Mees.  &  Melsb.  R.  206. 

Upon  the  evidence  in  this  case,  it  is  im- 
possible to  entertain  a  suspicion  that  any- 
thing has  been  suppressed  or  withheld,  or 
that  the  copies  which  were  given  in  evi- 
dence are  not  true  copies  of  the  original 
will  and  codicil.  Enquiry  was  made  of  the 
clerk,  at  his  office,  for  the  original  will  and 
codicil,  and  also  for  the  record  of  the  pro- 
bate. It  is  fair  to  presume  that  these 
enquiries  were  made  for  the  purpose  of  ob- 
taining a  copy  in  the  regular  and  usual 
way.  And  certainly  nothing  could  be  more 
satisfactory  to  the  mind,  if  legally  admis- 
sible, than  the  record  of  the  Orphans'  Court 
of  Washington.  The  papers  admitted  to 
record  in  that  court  were  duly  authenticated 
by  the  clerk  of  the  Circuit  Court  of  Rich- 
mond, where  they  were  admitted  to  probate, 
as  copies  from  the  records  of  his  court. 
The  Register  of  Wills  certifies,  in  due  form, 
a  copy  of  the  papers  thus  authenticated  by 
the  clerk  of  the  Circuit  Court.  The  copy 
sent  from  Richmond  is  filed  in  the  Orphans' 
Court,  and  cannot,  therefore,  be  obtained. 
An  authenticated  copy  of  it  is  the  next  best 
thing,  and  carries  as  full  conviction  to  the 
mind  of  its  authenticity,  as  would  a  copy 
from  the  clerk  of  the  Circuit  Court  of 
638  Richmond.  *The  court  will  not,  there- 
fore, according  to  the  authorities 
which  have  been  cit^,  require  that  the  loss 
or  destruction  of  the  original  papers,  and  of 
the  probate  of  them,  shall  be  "proved  be- 
yond all  possibility  of  mistake;"  it  is  only 
necessary  that  the  evidence  in  relation  to 
the  loss  should  produce  '  'a  moral  certainty 
that  the  court  has  had  every  opportunity^ 
for  examining  and  deciding  the  cause,  upon 
the  best  evidence  within  the  power  or  con- 
trol of  the  litigants."  This  "moral  cer- 
tainty" is  produced  in  his  case  by  the 
evidence  as  to  the  application  to  the  clerk 
of  the  Circuit  Court  of  Richmond.  It  was 
his  official  duty  to  preserve  the  original 
papers  and  the  record  of  their  probate,  and 
to  furnish  copies  when  applied  for.  The 
evidence  is  not  merely  that  the  clerk  de- 
clared that  the  paper  and  record  had  been 
lost   or  destroyed  at  the  time   of  the  great 


fire ;  but  at  the  request  of  the  witness  he 
made  search  for  them,  and  reported,  then 
and  there,  as  the  result  to  the  search,  that 
they  had  been  lost.  The  search  seems  to 
have  been  made  in  the  presence  of  the  wit- 
ness. At  any  rate,  it  was  made,  and  the 
result  reported,  and  the  declaration  of  the 
clerk  accompanies,  and  formed  part  of,  an 
official  act.  We  must  presume,  in  the  ab- 
sence of  any  evidence  to  raise  a  suspicion  of 
the  contrary,  that  a  declaration  thus  made 
was  true.  It  was  not  only  the  duty  of  the 
clerk,  but  his  interest  also,  to  find  the  paper 
and  record,  and  to  furnish  a  copy,  if  they 
were  in  existence.  The  testimony  of  the 
cjerk  as  to  the  particulars  of  his  search,  and 
as  to  the  facts  connected  with  the  fire, 
would  have  gone  a  step  further  to  exclade  the 
possibility  of  a  mistake,  and  might  properly 
have  been  insisted  on,  if  there  had  been 
room  to  suspect  that  anything  had  been 
"kept  back"  hy  design,  or  that  the  copies 
actually  produced  were  not  genuine.  In  the 
case  cited  from  10  Gray's  R.  329,  the 
affidavit  of  the  other  plaintiff  would 
in  like  manner,  have  gone  a  step  fur- 
ther to  exclude  the  possibility  of 
639  ^mistake  as  to  the  loss  of  the  deed ; 
but  there  being  no  ground  of  sospi- 
cion,  the  court  did  not  require  it.  In  Waller 
V.  School  District,  22  Conn.  R.  326,  the 
court  said:  "The  only  ground  of  complaint 
is,  that  the  plaintiff's  son  was  not  called  to 
testify  as  to  the  loss.  His  testimony  'wonld 
have  rendered  the  evidence  more  satisfac- 
tory, and  ought  to  have  been  required,  had 
there  been  any  reason  to  believe  there  was 
any  collusion  between  him  and  the  defend- 
ants.    But  nothing  of  that  kind  appears." 

I  conclude,  therefore,  that  a  sufficient 
ground  was  laid  in  this  case  for  the  intro- 
duction of  secondary  evidence.  The  plain- 
tiff was  under  no  obligation  to  avail  himself 
of  the  provisions  of  the  act  of  February  21, 
1866,  to  establish  the  lost  record.  The  pro- 
visions of  that  act  are  only  cumtdative. 
Smith  V.  Carter,  3  Rand.  167 ;  Newcomb  v. 
Drummond,  4  heif^h  57. 

The  next  ground  of  error  assigned,  is  the 
admission  of  the  record  of  the  county  court 
of  Alexandria  of  a  probate  of  a  copy  of  the 
bill  certified  from  the  Orphans'  Conrt  of 
Washington.  The  ground  of  the  objection 
is,  that  the  county  court  had  no  jurisdiction 
to  admit  the  copy  to  probate,  because  the 
original  will  had  already  been  admitted  to 
probate  in  Richmond,  and  that  the  case  is 
not  embraced  by  the  provision  of  ch.  123, 
section  26,  of  the  Code ;  and  that  as  the  de- 
fect of  jurisdiction  appears  on  the  face  of 
the  proceedings  of  the  county  court,  its  act 
was  void  and  not  voidable  merely. 

But  conceding  this  to  be  so,  I  think  that 
the  admission  of  this  evidence  affords  no 
ground  for  reversing  the  judgment.  If, 
according  to  the  doctrine  in  Bng-land, 
there  are  no  degrees  in  secondary  evidence, 
then  this  evidence  was  admissible  on  the 
same  ground  as  the  other  secondary  evi- 
dence. But  even  if  that  is  not  so,  it  is  ob- 
vious that  the  admission  of  this  evidence 
could   do  the  defendant    no    injury.      The 
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record     of     the     Orphans*    Court    of 

640  Washington  *was  already   before  the 
jury,    which   was   the  best  secondary 

evidence  attainable,  and  the  record  of  the 
county  court  only  brought  this  record  of 
the  Orphans*  Court  before  the  jury  a  second 
time.  The  same  views  apply  to  the  objec- 
tion made  to  the  admission  of  the  copy  of 
the  original  will  made  by  the  plaintiff, 
under  the  assumption  made  by  the  defend- 
ant that  two  witnesses  were  necessary  to 
authenticate  that  copy. 

The  next  ground  of  error  assigned  is,  the 
admission  in  evidence  of  the  certificate  of 
redemption.  The  objection  is,  that  the 
land  was  redeemed  by  McPherson,  who  was 
a  stranger  to  the  land,  and  had  no  right 
to  redeem  it  under  the  act  of  Congress. 
Before  this  certificate  of  redemption  was 
offered  by  the  plaintiff,  the  defendant  had 
introduced  the  record  of  a  suit  in  chancery 
in  the  Supreme  Court  of  the  District  of 
Columbia,  instituted  for  the  purpose  of  ap- 
pointing another  trustee  under  the  will  of 
Mrs.  Hunter,  in  the  place  and  stead  of  the 
plaintiff,  and  in  which  the  court  made  a 
decree  appointing  McPherson  as  trustee. 
It  is  conceded,  in  the  petition,  that  the 
court  of  the  District  of  Columbia  had  no 
authority  to  remove  the  plaintiff  from  his 
trust  in  respect  to  the  land  in  Virginia,  or 
to  constitute  McPherson  trustee  in  respect 
to  said  land. 

The  seventh  section  of  the  act  of  Con- 
gress, jpassed  June  7,  1862,  as  amended  by 
the  act  of  February  3,  1863,  provides  that 
when  land  has  been*  sold  by  the  Commis- 
sioners, **the  owner  of  said  lots  of  ground, 
or  any  loyal  person  of  the  United  States, 
having  any  valid  lien  on,  or  interest  in  the 
land,  may,  at  any  time  within  sixty  days 
after  said  sale,  appear  before  the  said  Board 
of  Tax  Commissioners,  in  his  or  her  own 
proper  person,  and,  if  a  citizen,  upon  tak- 
ing an  oath  to  support  the  Constitution  of 
the  United  States,  and  paying  the  amount 
of  said  tax  and  penalty,"  &c.  *  *  '*may 
redeem  said  lots  of  land  from  said  sale,  and 
any  purchaser  under  the  same  having 

641  *paid  moneys,  treasury  notes,  or  other 
certificates    of    indebtedness    of    the 

United  States,  shall,  upon  such  redemption 
being  made,  be  entitled  to  have  the  same, 
with  the  interest  accruing  after  said  sale, 
returned  to  him  by  the  said  Commissioners, 
upon  surrendering  up  the  certificate  of  sale. 
And  provided  further,  that  if  the  owner  of 
said  lots  of  ground  shall  be  a  minor,  a 
non-resident  alien,  a  loyal  citizen  beyond 
seasy  a  person  of  unsound  mind,  or  under  a 
legal  disability,  the  guardian,  trustee,  or 
other  person  having  chafge  of  the  person 
or  estate  of  such  person,  may  redeem  the 
same  at  any  time  within  two  years  after 
the  sale  thereof,  and  in  the  manner  above 
provided,  and  with  like  effect." 

This  provision  distinguishes  those  who 
are  entitled  to  redeem  into  two  classes,  one 
of  which  is  required  to  redeem  within  sixty 
days  after  the  sale,  and  the  other  of  which 
is  allowed  to  redeem  within  two  years. 
The  owner,    of   either  class,   must  appear 


before  the  Commissioners  in  proper  person, 
and,  if  a  citizen,  must  take  an  oath  to  sup- 
port the   Constitution  of  the  United  States. 
The    first   class  embraces  persons  who  are 
resident  and  sui  juris,  and  whom  Congress 
designed    to   hold   to  a  strict  responsibility 
for  their  acts  and  defaults,  and  as  to  whom 
it    restricted    the  privilege    of   redemption 
within  narrow  limits.     The  other  class  em- 
braces persons  under  disability,   non-resi- 
dent aliens  and  loyal  citizens   beyond  seas, 
who    could   not  justly   be  held  to  the  same 
strict  responsibility,  and  to  whom  Congress 
designed  to  extend  the  privilege  of  redemp- 
tion   on   more   liberal  terms.     The  persons 
described  in  this  second  class  are  such  that 
their    lands,    in   consequence   of  their  non- 
residence  or  disability,   would  generally  be 
in    the    '* charge*'    of   some    other    person. 
Hence  the  act,  in  terms,  gives  the  privilege 
of   redeeming,    within   two   years,  to  **the 
guardian,    trustee,    or  other  person  having 
charge  of  the  person  or  estate'*  of  the 
642      owner.     But  *the   plain    intention  of 
the  act  was  to  secure  the  privilege  of 
redemption  to  the  owner,  to  whom  no  fault 
could  be  imputed,  and  for  whose  benefit  the 
redemption  was  to   be   made.     Suppose  the 
land  of  a  non-resident  alien,  or   of   a  loyal 
citizen  beyond  seas,  is  not  in  the  charge  of 
any  agent  or   other   person — might  not  the 
owner   redeem    through    the    agency   of    a 
friend,  deputed  for  that  purpose  only?    Or, 
might    he    not,    upon   coming  home  within 
the    two   years,    redeem   in    proper  person? 
Or  suppose  a  minor  has   no   guardian,    and 
neither  he   nor  his  estate   is,    in  any  legal 
sense,    or   actually,    in    the   charge  of  any 
other  person,  as  may  well  be  the  case  if  he 
manages  his   own    affairs   and  controls  his 
own    actions — is   he   to   lose   the   privilege 
secured  for  his   benefit,   because  the  literal 
terms  of  the  act  cannot  be   complied   with? 
It  seems  to  me   that  this   would  be  putting 
too    strict  a    construction    upon  the  act  of 
Congress.     It  would   destroy   the  sense  and 
object   of    the   law,    in   order  to  satisfy  its 
letter.     The  rule  is,  that   laws  allowing  re- 
demption   are    to    be     construed    liberally. 
Blackwell  on  Tax  Titles,  Ed.  1864,  432. 

I  think,  therefore,  that  Mrs.  B^eatherston- 
haugh  and  Mrs.  Young,  the  beneficial 
owners  of  the  land,  had  the  right  to  redeem 
in  their  proper  persons,  and  that  thej'  must 
be  understood  to  have  done  so  in  this  case. 
The  Commissioners  appear  to  have  so  un- 
derstood it,  for  they  administered  to  those 
ladies  the  additional  oath  required  by  the 
act  of  March  3,  1865,  sect.  7,  which  is  to  be 
taken  by  every  * 'owner"  who  redeems.  The 
certificate  describes  them  as  the  owners, 
though  it  describes  McPherson  as  the  trus- 
tee. There  is  some  ambiguity  in  the  cer- 
tificate as  to  whether  these  ladies  took  the 
oath  to  support  the  Constitution  of  the 
United  States.  It  does  not  appear  that  they 
did  not  take  this  oath,  as  well  as  the  other ; 
and  the  language  being  ambiguous,  we 
may  presume  that  they,  as  well  as- Mc- 
Pherson, took  this  oath,  in  order  to 
643  sustain  the  certificate,  *ut  res  magis 
valeat   quam    pereat."     If   they   did 
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not,  why  was  not  the  additional  oath,  re- 
quired by  the  act  of  March  3,  1865,  admin- 
istered to  McPherson,  as  well  as  to  them? 

But  perhaps  the  true  construction  of  the 
certificate  is,  that  McPherson  alone  took 
the  oath  to  support  the  Constitution  of  the 
United  States,  and  that  Mrs.  Feathers  ton- 
haugh  and  Mrs.  Young  alone  took  the  other 
oath  required  by  the  act  of  March  3,  1865. 
That  would  be  in  accordance  with  a  strict 
and  literal  construction  of  the  act  of  Con- 
gress. The  act  of  1862,  and  the  amendment 
of  1863,  require  that  the  person  who  redeems 
as  guardian,  trustee,  or  person  having 
charge  of  the  property  or  person  of  the 
owner,  shall  take  the  oath  to  support  the 
Constitution.  The  act  of  March  3,  1865, 
provides  that  **no  owner*'  shall  redeem 
without  taking  the  additional  oath  pre- 
scribed by  that  act. 

Assuming  this  to  be  the  true  construction 
of  these  acts,  the  question  is,  whether  the 
redemption  was  invalid  for  want  of  proper 
authority  in  McPherson.  He  was  not, 
strictly  and  legally,  the  trustee  of  these 
ladies  in  respect  to  the  land  to  be  redeemed, 
because  the  jurisdiction  of  the  court  which 
appointed  him  did  not  extend  over  that 
land.  But  no  doubt  both  he  and  they 
thought  he  was  the  trustee  in  respect  to 
these  lands,  as  undoubtedly  he  was  their 
trustee  in  respect  to  other  property.  He 
may,  too,  for  aught  that  appears,  have  been 
acting  under  this  impression,  and  been 
actually  in  ** charge"  of  all  the  trust  prop- 
erty. In  making  the  redemption,  he  acted 
for  these  ladies,  and  with  them,  and  pro- 
fessedly as  their  trustee.  He  was  not  an 
intruder  or  volunteer.  And  the  Commis- 
sioners, whose  duty  it  was  to  ascertain  his 
relation  to  the  property,  recognized  him  as 
a  person  who  had  a  right  to  redeem.  Bvery 
substantial  purpose  of  the  act  of  Congress 
was,  therefore,  fully  satisfied;  and 
644  considering  that  an  act  allowing  *re- 
demption  is  to  be  construed  liberally, 
so  as  to  promote  the  beneficent  intention  of 
the  legislature,  and  not  strictly,  I  think  we 
are  fully  authorized  to  hold  that  the  re- 
demption in  this  case  was  valid  and  effec- 
tual, as  a  redemption  by  McPherson. 

The  next  error  assigned  is  the  refusal  of 
the  court  to  give  the  instructions  moved  by 
the  defendant. 

The  first  instruction  proceeds  on  the  as- 
sumption that  the  devise  was  void  under 
the  6th  section  of  the  act  of  Congress  passed 
July  17,  1862,  entitled  "An  act  to  suppress 
insurrection,  to  punish  treason  and  rebel- 
lion, to  seize  and  confiscate  the  property  of 
rebels,  and  for  other  purposes.**  This  sec- 
tion declares,  that  if  any  person  engaged 
in  armed  rebellion  against  the  United 
States,  or  aiding  or  abetting  such  rebellion, 
shall  not,  within  sixty  days  after  public 
warning  and  proclamation  duly  made  by 
the  President,  cease  to  aid,  countenance, 
and  abet  such  rebellion  and  return  to  his 
allegiance,  all  the  estate  of  such  person 
shall  be  subject  to  seizure,  and  it  shall  be 
the  duty  of  the  President  to  seize  the  same 
as  before  provided  in  the  act ;  and  that  *  'all 


sales,  transfers,  or  conveyances  of  any  soch 
property,  after  the  expiration  of  said  sixty 
days  from  the  date  of  said  warning  and 
proclamation,  shall  be  null  and  void;  ajid 
it  shall  be  a  sufficient  bar  to  any  soit 
brought  by  such  person  for  the  possession 
or  the  use  of  such  property,  or  any  of  it,  to 
allege  and  prove  that  he  is  one  of  the  per- 
sons described  in  this  section."  The  5th 
section  of  this  act  provides  that  ''to  insure 
the  speedy  termination  of  the  present  rebel- 
lion, it  shall  be  the  duty  of  the   Pres- 

645  ident  *of  the  United  States  to  cause 
the  seizure  of  all  the  estate  and  prop- 
erty, money,  stocks,  effects  and  credits" 
of  the  persons  thereinafter  named,  ''and  to 
apply  and  use  the  same  and  the  proceeds 
thereof  for  the  support  of  the  army  of  the 
United  States."  After  enumerating^  the 
several  classes  of  persons  whose  property 
is  thus  liable  to  seizure,  the  section  con- 
cludes as  follows:  ''And  all  sales,  trans- 
fers, or  conveyances  of  any  such  property 
shall  be  null  and  void,  and  it  shall  be  a 
sufficient  bar  to  any  suit  brought  by  snch 
person  for  the  possession  or  the  use  of  soch 
property,  or  any  of  it,  to  allege  and  prove 
that  he  is  one  of  the  persons  described  in 
this  section."  The  7th  and  8th  sections 
make  provision  for  the  condemnation  and 
sale  of  the  property  thus  liable  to  seizure 
under  the  5th  and  6th  sections. 

It  is  obvious  from  the  provisions  of  this 
act,  that  it  was  designed  as  a  war  measure, 
and  the  5th  section  expressly  declares  that 
the  seizure  of  property  which  it  authorizes 
is  provided  "to  insure  the  speedy  termina- 
tion of  the  present  rebellion.'*  The  act 
proposed  to  aid  this  object  by  the  seizure 
and  confiscation  of  the  property  of  certain 
classes  of  persons  described,  and  of  all 
others  who  should  disregard  the  proclama- 
tion of  the  President  provided  for  in  the 
6th  section.  The  provisions  of  the  5th  and 
6th  sections  making  void  all  sales,  convey- 
ances, and '  transfers  of  property  declared 
liable  to  seizure  and  confiscation,  must  be 
construed  with  reference  to  the  objects  and 
general  provisions  of  the  act.  They  were 
necessary  to  prevent  these  objects  and  pro- 
visions from  being  defeated  by  the  sale^ 
conveyance,  or  transfer  of  property,  befoce 
seizure,  by  persons  embraced  in  the  de- 
scribed classes.  The  object  was  to  provide* 
that  no  sale,  conveyance,  or  transfer  shoakl 
interfere  with  the  seizure  and  sale  provided 
for  by  that  act.  This  construction  satisfies 
the  terms  of  law,  and  is  consistent  with 
its  policy.     To  carry   its  operation  to 

646  *the  extent  contended  for  by  the 
counsel  for  the  defendant,  is  not  nec- 
essary to  accomplish  the  objects  of  the  act; 
is  not  necessary  to  satisfy  the  fair  meaning 
of  the  language ;  and  imputes  to  Congress 
a  purpose  for  which  no  good  reason  can  be 
assigned,  and  which  can  hardly  be  sus- 
tained upon  any  construction  of  its  powers. 
If  the  construction  contended  for  is  right, 
then  the  other  provision  that  no  person 
embraced  in  the  described  classes  shall  be 
allowed  to  maintain  a  suit  for  the  posses- 
sion or  use  of  any  property  made  liable  to 
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seizure,  must  be  held  to  be  a  perpetual  bar, 
no  til  the  act  is  repealed,  to  a  recovery  in 
any  such  suit. 

The  court  properly  refused  to  give  this 
instruction. 

It  seems  that  the  same  construction  was 
put  upon  this  provision  of  the  act  of  Con- 
gress by  the  Supreme  Court  of  Tennessee, 
in  the  case  of  Galbraith  v.  McFarland,  3 
Cald.  R.  267,  and  by  the  Court  of  Appeals 
of  South  Carolina,  in  Pope  v.  Cbaffin, 
noticed  in  Amer.  Law  Review,  April,  1868, 
p.  578. 

The  second  instruction  asked  for  declared, 
that  if  the  jury  should  believe  from  the 
evidence  that  the  plaintiff  was  removed 
from  the  office  of  trustee,  and  McPherson 
substituted  as  trustee  in  his  stead,  by  a  de- 
cree of  the  Supreme  Court  of  the  District 
of  Columbia,  then  the  plaintiff  was  not  en- 
titled to  recover. 

The  court  was  justified  in  refusing  this 
instruction,  on  the  ground  that  it  proposed 
to  submit  to  the  jury,  as  a  question  of  fact, 
what  was  properly  a  question  of  law  for 
the  court.  Whether  the  plaintiff  was  re- 
moved or  McPherson  substituted  as  trustee, 
in  respect  to  the  land  in  controversy  in  this 
suit,  depended  upon  the  construction  and 
legal  effect  of  the  decree  of  the  Supreme 
Court. 

This  instruction  proceeds  on  the  assump- 
tion, that  it  was  competent  for  the  court  of 
the  District,  by  the  mere  force  of  its  decree, 
to  operate  upon  the  title  to  land  in  Virginia, 
so  as  to  divest  it  out  of  Nutt  and  to  vest  it 
in  McPherson.  This  cannot  be  maintained, 
and  the  instruction  was  prox>erly  refused 
for  that  reason.  See  1  Rob.  New  Pract. 
336-343 ;  Story  Confl.  {{  544,  545 ;  Watkins 
V.  Holman,  16  Peters  R.  25;  Mclvawrin  v. 
Salmons,  11  B.  Mon.  R.  96. 

The  petition  treats  this  instruction 
647  as  involving  the  ^question,  whether 
Nutt  made  or  could  make  a  valid  dis- 
claimer by  parol  of  the  estate  devised  to 
him  by  Mrs.  Hunter.  But  certainly  it  in- 
volves no  such  question.  That  question 
may  be  raised  under  the  exception  to  the 
refusal  of  the  court  to  grant  a  new  trial, 
though  no  error  has  been  assigned  on  that 
ground. 

The  bill  in  the  case  in  the  Supreme  Court 
of  the  District  alleged  that  Nutt,  the  plain- 
tiff, declined  to  accept  the  trusts  conferred 
upon  him  by  the  will  of  Mrs.  Hunter,  and 
asked  the  appointment  of  another  person  to 
execute  the  trusts  in  his  stead.  Nutt,  in 
his  answer,  admitted  that  he  had  declined 
to  accept  the  said  trusts.  It  is  insisted  that 
this  answer  is  proof  of  a  parol  disclaimer 
by  Nutt  of  the  title  to  the  land  in  contro- 
versy, and  that  the  effect  of  such  disclaimer 
was  to  divest  the  title  out  of  him. 

Whether  an  estate  of  freehold  in  land  can 
t>e  effectually  disclaimed  by  parol,  so  as  to 
divest  the  title  of  the  devisee,  has  not  been 
settled  by  the  decisions  of  this  court.  In 
Bryan  v.  Hyre,  1  Rob.  R.  94,  it  was  con- 
ceded that  the  question  did  not  arise.  The 
case  cannot  be  regarded,  therefore,  as  set- 
tling the  question  against   the   validity  of 


such  a  disclaimer,  though  the  opinion  of 
Judge  Allen  is  said  by  the  report,  in  gen- 
eral terms,  to  have  been  concurred  in  by 
the  other  judges  who  sat  in  the  case.  It  is 
not  necessary  to  determine  that  question  in 
this  case.  If  we  assume  it  to  be  true,  as 
contended  for,  that  a  freehold  estate  in 
land  may  be  disclaimed  by  parol,  the  ques- 
tion remains  whether  such  disclaimer  is 
proved  in  this  case,  in  respect  to  the  land 
in  controversy.  That  depends  on  Nutt's 
intention.  His  answer  does  not  specify  the 
particular  trusts  which  he  had  declined. 
A  large  amount  of  property,  real  and  per- 
sonal, had  been  devised  and  bequeathed  to 
him  in  trust,  all  of  which  seems  to  have 
been  in  the  District  of  Columbia,  except 
the  sixty  acres  of  land  in  controversy 
in  this  suit.     The   bill   to  which  the 

648  ^answer   was   made  was    filed   in  the 
District,    in    a    court   which   had   no 

jurisdiction  over  the  land  in  Virginia.  It 
was  for  the  jury  to  say,  upon  the  answer 
and  all  the  other  evidence,  whether  Nutt 
had  made  a  disclaimer  of  title  to  the  land 
involved  in  this  suit.  The  fact  that  he 
subsequently  instituted  this  suit,  was  a  fact 
which  they  might  consider  in  making  up 
their  opinion  on  this  question.  The  verdict 
finds,  in  effect,  that  Nutt  had  made  no  such 
disclaimer  in  respect  to  this  land.  We 
cannot  say  that  the  verdict  should  be  set 
aside  on  that  ground.  This  view  is  suffi- 
cient to  dispose  of  the  question  of  a  parol 
disclaimer,  without  adverting  to  any  other. 

The  next  instruction  asked  for  affirms 
that  the  writ  of  unlawful  detainer  is  not 
an  appropriate  remedy  in  this  case.  The 
reason  assigned  in  the  petition  is,  that  the 
title  alone  is  involved.  This  instruction 
too  was  properly  refused.  The  Code,  ch. 
134,  section  1,  gives  the  remedy  of  unlawful 
detainer  where  there  has  been  an  unlawful 
entry  upon  land,  or  where  the  entry  having 
been  lawful,  the  tenant  detains  possession 
of  land  after  his  right  has  expired,  without 
the  consent  of  him  who  is  entitled  to  the 
possession,  and  where  such  unlawful  pos- 
session has  not  continued  for  three  years. 
The  controversy  in  such  a  case,  though  it 
determines  only  the  right  of  possession, 
may  turn  altogether  upon  the  validity  of 
the  title  under  which  the  defendant  claims 
to  hold  the  possession. 

The  only  remaining  instruction  asked  for 
affirms,  that  to  entitle  the  plaintiff  to  re- 
cover, he  must  show  that  the  certificate  of 
redemption  was  forwarded  by  the  commis- 
sioners to  the  Secretary  of  the  Treasury, 
and  that  the  purchase  money  was  refunded 
to  the  defendant  by  a  draft  on  the  Treasury 
of  the  United  States.  This  proposition  is 
based  on  the  7th  section  of  the  act  of  March 
3,  1865,  which  provides,  **that  in  any  case 
in  which  lands  shall  be  redeemed  after  sale 
made  by  the  board  of  commissioners, 

649  *and    after    the    money    received    by 
them   on   the   sale  of  such  lands  has 

been  paid  into  the  treasury,  by  the  owner 
complying  with  all  the  provisions  of  the 
law  relating  to  redemption  necessary  to  be 
complied  with  on  his  part,    the  said   board 
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not,  why  was  not  the  additional  oath,  re- 
quired by  the  act  of  March  3,  1865,  admin- 
istered to  McPherson,  as   well   as  to  them? 

But  perhaps  the  true  construction  of  the 
certificate  is,  that  McPherson  alone  took 
the  oath  to  support  the  Constitution  of  the 
United  States,  and  that  Mrs.  Feathers ton- 
haugh  and  Mrs.  Young  alone  took  the  other 
oath  required  by  the  act  of  March  3,  1865. 
That  would  be  in  accordance  with  a  strict 
and  literal  construction  of  the  act  of  Con- 
gress. The  act  of  1852,  and  the  amendment 
of  1863,  require  that  the  person  who  redeems 
as  guardian,  trustee,  or  person  having 
charge  of  the  property  or  person  of  the 
owner,  shall  take  the  oath  to  support  the 
Constitution.  The  act  of  March  3,  1865, 
provides  that  **no  owner"  shall  redeem 
without  taking  the  additional  oath  pre- 
scribed by  that  act. 

Assuming  this  to  be  the  true  construction 
of  these  acts,  the  question  is,  whether  the 
redemption  was  invalid  for  want  of  proper 
authority  in  McPherson.  He  was  not, 
strictly  and  legally,  the  trustee  of  these 
ladies  in  respect  to  the  land  to  be  redeemed, 
because  the  jurisdiction  of  the  court  which 
appointed  him  did  not  extend  over  that 
land.  But  no  doubt  both  he  and  they 
thought  he  was  the  trustee  in  respect  to 
these  lands,  as  undoubtedly  he  was  their 
trustee  in  respect  to  other  property.  He 
may,  too,  for  aught  that  appears,  have  been 
acting  under  this  impression,  and  been 
actually  ih  **charge"  of  all  the  trust  prop- 
erty. In  making  the  redemption,  he  acted 
for  these  ladies,  and  with  them,  and  pro- 
fessedly as  their  trustee.  He  was  not  an 
intruder  or  volunteer.  And  the  Commis- 
sioners, whose  duty  it  was  to  ascertain  his 
relation  to  the  property,  recognized  him  as 
a  person  who  had  a  right  to  redeem.  Kvery 
substantial  purpose  of  the  act  of  Congress 
was,  therefore,  fully  satisfied;  and 
644  considering  that  an  act  allowing  *re- 
demption  is  to  be  construed  liberally, 
so  as  to  promote  the  beneficent  intention  of 
the  legislature,  and  not  strictly,  I  think  we 
are  fully  authorized  to  hold  that  the  re- 
demption in  this  case  was  valid  and  effec- 
tual, as  a  redemption  by  McPherson. 

The  next  error  assigned  is  the  refusal  of 
the  court  to  give  the  instructions  moved  by 
the  defendant. 

The  first  instruction  proceeds  on  the  as- 
sumption that  the  devise  was  void  under 
the  6th  section  of  the  act  of  Congress  passed 
July  17,  1862,  entitled  "An  act  to  suppress 
insurrection,  to  punish  treason  and  rebel- 
lion, to  seize  and  confiscate  the  property  of 
rebels,  and  for  other  purposes.**  This  sec- 
tion declares,  that  if  any  person  engaged 
in  armed  rebellion  against  the  United 
States,  or  aiding  or  abetting  such  rebellion, 
shall  not,  within  sixty  days  after  public 
warning  and  proclamation  duly  made  by 
the  President,  cease  to  aid,  countenance, 
and  abet  such  rebellion  and  return  to  his 
allegiance,  all  the  estate  of  such  person 
shall  be  subject  to  seizure,  and  it  shall  be 
the  duty  of  the  President  to  seize  the  same 
as  before  provided  in  the  act;  and  that  *'all 


sales,  transfers,  or  conveyances  of  any  snch 
property,  after  the  expiration  of  said  sixty 
days  from  the  date  of  said  warning-  and 
proclamation,  shall  be  null  and  void;  and 
it  shall  be  a  sufficient  bar  to  any  suit 
brought  by  such  person  for  the  possession 
or  the  use  of  such  property,  or  any  of  it,  to 
allege  and  prove  that  he  is  one  of  the  per- 
sons described  in  this  section."  Tfae  5th 
section  of  this  act  provides  that  ''to  insure 
the  speedy  termination  of  the  present  rebel- 
lion, it  shall  be  the  duty  of  the   Pr^ 

645  ident  ^of  the  United  States  to  cause 
the  seizure  of  all  the  estate  and  prop- 
erty, money,  stocks,  effects  and  credits'* 
of  the  persons  thereinafter  named,  *'and  to 
apply  and  use  the  same  and  the  proceeds 
thereof  for  the  support  of  the  army  of  the 
United  States.**  After  enumerating  the 
several  classes  of  persons  whose  property 
is  thus  liable  to  seizure,  the  section  con- 
cludes as  follows:  ''And  all  sales,  trans- 
fers, or  conveyances  of  any  such  property 
shall  be  null  and  void,  and  it  shall  be  a 
sufficient  bar  to  any  suit  brought  by  such 
person  for  the  possession  or  the  use  of  snch 
property,  or  any  of  it,  to  allege  and  prove 
that  he  is  one  of  the  persons  described  in 
this  section."  The  7th  and  8th  sections 
make  provision  for  the  condemnation  and 
sale  of  the  property  thus  liable  to  seizure 
under  the  5th  and  6th  sections. 

It  is  obvious  from  the  provisions  of  this 
act,  that  it  was  designed  as  a  war  measure, 
and  the  5th  section  expressly  declares  that 
the  seizure  of  property  which  it  authorizes 
is  provided  "to  insure  the  speedy  termina- 
tion of  the  present  rebellion."  The  act 
proposed  to  aid  this  object  by  the  seizure 
and  confiscation  of  the  property  of  certain 
classes  of  persons  described,  and  of  all 
others  who  should  disregard  the  proclama- 
tion of  the  President  provided  for  in  tfae 
6th  section.  The  provisions  of  the  5th  and 
6th  sections  making  void  all  sales,  convey- 
ances, and '  transfers  of  property  declared 
liable  to  seizure  and  confiscation,  must  be 
construed  with  reference  to  the  objects  and 
general  provisions  of  the  act.  They  were 
necessary  to  prevent  these  objects  and  pro- 
visions from  being  defeated  by  the  sale, 
conveyance,  or  transfer  of  property,  before 
seizure,  by  persons  embraced  in  the  de- 
scribed classes.  The  object  was  to  provide, 
that  no  sale,  conveyance,  or  transfer  should 
interfere  with  the  seizure  and  sale  provided 
for  by  that  act.  This  construction  satisfies 
the  terms  of  law,  and  is  consistent  with 
its  policy.     To  carry   its  operation  to 

646  *the  extent  contended  for  by  the 
counsel  for  the  defendant,  is  not  nec- 
essary to  accomplish  the  objects  of  the  act; 
is  not  necessary  to  satisfy  the  fair  meaning 
of  the  language ;  and  imputes  to  Congress 
a  purpose  for  which  no  good  reason  can  be 
assigned,  and  which  can  hardly  be  sus- 
tained upon  any  construction  of  its  powers. 
If  the  construction  contended  for  is  right, 
then  the  other  provision  that  no  person 
embraced  in  the  described  classes  shall  be 
allowed  to  maintain  a  suit  for  the  posses- 
sion or  use  of  any  property   made  liable  to 
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seizure,  must  be  held  to  be  a  perpetual  bar, 
until  the  act  is  repealed,  to  a  recovery  in 
any  such  suit. 

The  court  properly  refused  to  give  this 
instruction. 

It  seems  that  the  same  construction  was 
put  upon  this  provision  of  the  act  of  Con- 
gress by  the  Supreme  Court  of  Tennessee, 
in  the  case  of  Galbraith  v.  McFarland,  3 
Cald.  R.  267,  and  by  the  Court  of  Appeals 
of  South  Carolina,  in  Pope  v.  Chaffin, 
noticed  in  Amer.  Law  Review,  April,  1868, 
p.  578. 

The  second  instruction  asked  for  declared, 
that  if  the  jury  should  believe  from  the 
evidence  that  the  plaintiff  was  removed 
from  the  office  of  trustee,  and  McPherson 
substituted  as  trustee  in  his  stead,  by  a  de- 
cree of  the  Supreme  Court  of  the  District 
of  Columbia,  then  the  plaintiff  was  not  en- 
titled to  recover. 

The  court  was  justified  in  refusing  this 
instruction,  on  the  ground  that  it  proposed 
to  submit  to  the  jury,  as  a  question  of  fact, 
what  was  properly  a  question  of  law  for 
the  court.  Whether  the  plaintiff  was  re- 
moved or  McPherson  substituted  as  trustee, 
in  respect  to  the  land  in  controversy  in  this 
snit,  depended  upon  the  construction  and 
legal  effect  of  the  decree  of  the  Supreme 
Court. 

This  instruction  proceeds  on  the  assump- 
tion, that  it  was  competent  for  the  court  of 
the  District,  by  the  mere  force  of  its  decree, 
to  operate  upon  the  title  to  land  in  Virginia, 
so  as  to  divest  it  out  of  Nutt  and  to  vest  it 
in  McPherson.  This  cannot  be  maintained, 
and  the  instruction  was  properly  refused 
for  that  reason.  See  1  Rob.  New  Pract. 
336-343;  Story  Confl.  {{  544,  545;  Watkins 
V.  Holman,  16  Peters  R.  25 ;  McLawrin  v. 
Salmons,  11  B.  Mon.  R.  %. 

The  petition  treats  this  instruction 
647  as  involving  the  ^question,  whether 
Nutt  made  or  could  make  a  valid  dis- 
claimer by  parol  of  the  estate  devised  to 
him  by  Mrs.  Hunter.  But  certainly  it  in- 
volves no  such  question.  That  question 
may  be  raised  under  the  exception  to  the 
refusal  of  the  court  to  grant  a  new  trial, 
though  no  error  has  been  assigned  on  that 
ground. 

The  bill  in  the  case  in  the  Supreme  Court 
of  the  District  alleged  that  Nutt,  the  plain- 
tiff, declined  to  accept  the  trusts  conferred 
upon  him  by  the  will  of  Mrs.  Hunter,  and 
asked  the  appointment  of  another  person  to 
execute  the  trusts  in  his  stead.  Nutt,  in 
his  answer,  admitted  that  he  had  declined 
to  accept  the  said  trusts.  It  is  insisted  that 
this  answer  is  proof  of  a  parol  disclaimer 
by  Nutt  of  the  title  to  the  land  in  contro- 
versy, and  that  the  effect  of  such  disclaimer 
was  to  divest  the  title  out  of  him. 

Whether  an  estate  of  freehold  in  land  can 
be  effectually  disclaimed  by  parol,  so  as  to 
divest  the  title  of  the  devisee,  has  not  been 
settled  by  the  decisions  of  this  court.  In 
Bryan  v.  Hyre,  1  Rob.  R.  94,  it  was  con- 
ceded that  the  question  did  not  arise.  The 
case  cannot  be  regarded,  therefore,  as  set- 
tling the  question  against   the   validity  of 


such  a  disclaimer,  though  the  opinion  of 
Judge  Allen  is  said  by  the  report,  in  gen- 
eral terms,  to  have  been  concurred  in  by 
the  other  judges  who  sat  in  the  case.  It  is 
not  necessary  to  determine  that  question  in 
this  case.  If  we  assume  it  to  be  true,  as 
contended  for,  that  a  freehold  estate  in 
land  may  be  disclaimed  by  parol,  the  ques- 
tion remains  whether  such  disclaimer  is 
proved  in  this  case,  in  respect  to  the  land 
in  controversy.  That  depends  on  Nutt's 
intention.  His  answer  does  not  specify  the 
particular  trusts  which  he  had  declined. 
A  large  amount  of  property,  real  and  per- 
sonal, had  been  devised  and  bequeathed  to 
him  in  trust,  all  of  which  seems  to  have 
been  in  the  District  of  Columbia,  except 
the  sixty  acres  of  land  in  controversy 
in  this   suit.     The   bill   to  which  the 

648  ^answer   was   made  was    filed   in  the 
District,    in   a    court    which   had   no 

jurisdiction  over  the  land  in  Virginia.  It 
was  for  the  jury  to  say,  upon  the  answer 
and  all  the  other  evidence,  whether  Nutt 
had  made  a  disclaimer  of  title  to  the  land 
involved  in  this  suit.  The  fact  that  he 
subsequently  instituted  this  suit,  was  a  fact 
which  they  might  consider  in  making  up 
their  opinion  on  this  question.  The  verdict 
finds,  in  effect,  that  Nutt  had  made  no  such 
disclaimer  in  respect  to  this  land.  We 
cannot  say  that  the  verdict  should  be  set 
aside  on  that  ground.  This  view  is  suffi- 
cient to  dispose  of  the  question  of  a  parol 
disclaimer,  without  adverting  to  any  other. 

The  next  instruction  asked  for  affirms 
that  the  writ  of  unlawful  detainer  is  not 
an  appropriate  remedy  in  this  case.  The 
reason  assigned  in  the  petition  is,  that  the 
title  alone  is  involved.  This  instruction 
too  was  properly  refused.  The  Code,  ch. 
134,  section  1,  gives  the  remedy  of  unlawful 
detainer  where  there  has  been  an  unlawful 
entry  upon  land,  or  where  the  entry  having 
been  lawful,  the  tenant  detains  possession 
of  land  after  his  right  has  expired,  without 
the  consent  of  him  who  is  entitled  to  the 
possession,  and  where  such  unlawful  pos- 
session has  not  continued  for  three  years. 
The  controversy  in  such  a  case,  though  it 
determines  only  the  right  of  possession, 
may  turn  altogether  upon  the  validity  of 
the  title  under  which  the  defendant  claims 
to  hold  the  possession. 

The  only  remaining  instruction  asked  for 
affirms,  that  to  entitle  the  plaintiff  to  re- 
cover, he  must  show  that  the  certificate  of 
redemption  was  forwarded  by  the  commis- 
sioners to  the  Secretary  of  the  Treasury, 
and  that  the  purchase  money  was  refunded 
to  the  defendant  by  a  draft  on  the  Treasury 
of  the  United  States.  This  proposition  is 
based  on  the  7th  section  of  the  act  of  March 
3,  1865,  which  provides,  ''that  in  any  case 
in  which  lands  shall  be  redeemed  after  sale 
made  by  the  board  of  commissioners, 

649  *and    after   the    money    received    by 
them    on   the   sale  of  such  lands  has 

been  paid  into  the  treasury,  by  the  owner 
complying  with  all  the  provisions  of  the 
law  relating  to  redemption  necessary  to  be 
complied  with  on  his  part,    the  said   board 
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shall  certify  to  the  Secretary  of  the  Treasury 
the  fact  that  such  lands  have  been  redeemed, 
the  amount  of  the  purchase  money  paid 
by  the  purchaser,  and  when  said  purchase 
money  was  paid,  together  with  such  other 
circumstances  as  the  Secretary,  by  general 
regulations  or  special  instructions,  shall 
require;  and  the  Secretary,  on  being  sat- 
isfied that  the  lands  have  been  duly  re- 
deemed, shall  repay,  by  draft  drawn  on  the 
Treasury  of  the  United  States,  the  said 
purchaser  the  principal  and  interest  of  said 
purchase  money;  and  the  purchaser  shall 
forthwith  deliver  possession  to  the  owner 
so  redeeming  as  aforesaid." 

This  provision  was  designed  for  the  ben- 
efit of  the  purchaser,  so  as  to  enable  him  to 
obtain  the  repayment  of  the  money,  after 
it  had  been  paid  by  the  commissioners  into 
the  treasury.  The  act  of  February  3, 
1863,  already  quoted,  made  provision  for 
the  commissioners  returning  the  purchase 
money  where  it  remained  in  their  hands  at 
the  time  of  the  redemption.  But  the  valid- 
ity of  the  redemption  did  not  depend  upon 
the  return  of  the  purchase  money.  And  so 
in  cases  where  the  money  is  paid  into  the 
treasury,  it  is  not  necessary  for  the  party 
claiming  under  a  redemption,  to  show  that 
the  money  has  been  refunded  to  the  pur- 
chaser. If  the  refusal  of  the  Secretary  to 
refund  the  purchase  money  would  entitle 
the  purchaser  to  withhold  the  land,  that 
would  be  matter  of  defence  to  be  proved  by 
him.  But  the  law  does  not  make  the  Sec- 
retary a  judge  to  determine  the  validity  of 
the  redemption,  as  between  the  former 
owner  and  the  purchaser.  He  is  only  to 
revise  the  certificate  of  redemption  for  the 
purpose   of    deciding   whether    the    money 

shall  be  withdrawn  from  the  treasury. 
650      If  the  owner  has  made  ^redemption  in 

the  manner  required  by  law,  his  title 
is  complete,  even  though  the  Secretary 
should  refuse  to  do  justice  to  the  purchaser 
by  refunding  the  purchase  money. 

Upon  the  whole,  I  think  there  is  no  error 
in  the  judgment,  and  that  it  ought  to  be 
affirmed. 

The  other  judges  concurred  in  the  opinion 
of  Joynes,  J. 

Judgment  affirmed. 


651        *Faulkner  &  als.  v.  Davis  &  als. 

April  Term,  1868.  Richmond. 

[98  Am.  Dec.  098.] 

I.  Doedt  of  Trust— To  Secure  Purchase  Money— Cloud 
on  Title  — Injunction.*— A  court  of  equity  will 
enjoin  a  sale  under  a  deed  of  trust  Klven  to  secure 
tlie  purchase  money  of  land,  where  there  is  a 
cloud  upon  the  title  which  would  occasion  a  sac- 
rifice at  such  sale. 

*Deeds  of  Trust— Cloud  on  Title— Sale— Injunction  of  .— 

It  is  a  sound  proposition  of  law  that  a  court  of  equity 
will  enjoin  a  sale  under  a  deed  of  trust,  especially 
when  iriven  to  secure  the  purchase  money  of  land, 
where  there  is  a  cloud  upon  the  title  which  would 


3.  Chancery  Courts-nJorlsdlctlon  to  Sell  Infnts*  Ljnod.t 

—It  seems  that  in  Virginia,  a  court  of  equity  has 
not  authority,  under  its  general  jurisdiction  as 
guardian  of  infants,  to  sell  their  real  estate  wben- 
ever  it  is  for  the  adrantaire  of  the  Infants  to  do  so. 
a.  statute— Sale  of  Infants'  Land  —  RemedlaLt— Tbe 
statutesUn  relation  to  the  sale  of  infauta*  lands  are 
remedial  in  their  nature,  and  should  be  oooi- 
strued  liberally. 

4.  Same— Same— Jurisdiction  of  Courts  of  Equity .f — By 
the  act  of  February  18,  1863,  sess.  acts  ch.  M.  p.  M. 
and  the  previous  acts  on  the  subject  courts  of  eq- 
uity had  authority  to  sell  the  land  In  wbicli  in- 
fanta had  an  interest,  whether  in  possession  or 
remainder,  vested  or  contiuirent,  if  the  proper 
parties  could  be  brought  before  the  courts. 

0.  Case  at  Bar.— Two  vacant  lots  in  the  city  of  Rich- 
mond are  conveyed  to  trustees  in  trust  for  N  and 
his  wife  L.  and  the  survivor  of  them  for  life,  and 

occasion  a  sacriflce  at  such  sale.  Gay  v.  Hancock. 
1  Rand.  72;  Miller  v.  Argyle,  5  Leiffh  460:  Beale  v. 
Seiveley.  8  Leigh  ff75;  Long  v.  Israel.  9  Leiffli  SeB; 
Bankv.  Hupp,  lOOrattfiS;  Rossettv.FLsher,  lIGratt 
489;  Peers  v.  Barnett,  12QratL  410;  Bryan  v.  Stump. 
8  Gratt  S47;  Muller  v.  Stone.  84  Va.  8S7.  6  &  E.  Rep- 
228. 

In  Bosenberffer  v.  Keller.  88  Gratt  494.  tbe  court 
said:  "The  numerous  adjudged  cases  on  tbis  sub- 
ject will  show  that  this  court  has  gone  very  far  is 
stayiuff  the  collection  of  the  purchase  money  for 
land  upon  proof  of  a  defect  of  the  title  where  no 
suit  is  pendiufft  or  even  threatened.  But  even  here 
a  distinction  has  always  been  made  between  an 
injunction  to  a  Judgment  for  the  purchase  money 
and  an  injunction  to  a  sale  under  a  deed  of  trust 
In  the  latter  case  the  court  interferes  the  more 
readily  upon  the  ground  of  removing  a  cloud  upon 
the  title,  in  order  to  prevent  a  sacrifice  of  tlie  prop- 
erty; whereas,  in  a  like  case,  the  court  will  not 
interfere  with  the  vendor  in  enfordntr  his  Jndc- 
ment,  since  the  doubt  about  the  title  may  eventually 
turn  out  to  be  frivolous  and  ffroundless.  Iflller  v. 
Arffyle'8Ex*or,  5  Leiffh  460,  608;  Korer  ▼.  Kane.  Ibid. 
60&'*  See  also,  as  to  this  last  point.  Peers  v.  Bar- 
nett, 12  Gratt  415;  Beale  v.  Seiveley,  8  Ijeicrh  656. 

A  court  of  equity  should  enjoin  a  sale  by  trustees, 
where  the  title  to  the  property  is  disputed,  and  full 
value  could  not  probably  be  had  for  it;  even  if  that 
fact  was  known  to  all  the  parties  to  the  deed,  when 
executed.    Lane  v.  Ttdball,  Gilmer  isa 

See  the  principal  case  distinguished  in  McClancli- 
erty  v.  Croft,  43  W.  Va.  278,  27  S.  E.  Rep.  24& 

See  ffenerallyf  monographic  f»o/«  on  **Injnnctioas." 

tChancery  Courta— Jurisdiction  to  SeU  laiHts' 
Lands.-In  Hoback  v.  Miller,  44  W.  Va.  6S8,  29  S.  B. 
Rep.  1015,  the  court  said:  ''There  is  no  right  In 
equity  to  sell  the  lands  of  an  infant,  except  so  far  as 
the  ttcUiUe  enables  equity  to  convert  this  land  into 
money.  The  common  law  preserves  bis  Inheritance 
until  his  majority,  and  ties  his  hands  from  its  waste 
and  sacrifice,  by  imposiuir  disability  upon  him. 
Faulkner  v.  Davit,  18  OralL  €6S;  Bart  Ch.  Prac  p 
561,  f  170;  2  White  A  T.  Lead.  Cas.  Eq.  pt  2,  p  IMM.'* 
(Italics  ours.) 

tStatute-Sale  of  Infants'  Lands— Remedial.— nie 
proposition  of  the  principal  case  that  the  statutes  In 
relation  to  the  sale  of  infants'  lands  are  remedial 
was  approved  in  Vauffhan  v.  Jones,  23  Gratt  436;  and. 
that  they  should  be  construed  liberally,  in  Troth  t. 
Robertson,  78  Va.  581. 

{Same— Same-Jurisdiction  of  Courts  of  Equity. 
Christian  v.  Worsham,  78  Va.  106. 
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at  the  death  of  the  survivor  to  be  conveyed  "by 
the  trustees  to  the  children  of  N  and  wife,  who 
should  be  living  at  the  death  of  the  survivor, 
and  the  descendants  of  such  of  the  children 
as  should  be  then  dead  leaving  descendants; 
and  upon  the  further  trust,  that  if  N  should 
think  It  expedient  to  sell  the  lots,  or  any  part  of 
them,  the  trustees  should  permit  him  to  do  so,  the 
proceeds  of  sale  to  be  secured  and  held  upon  the 
same  trusts.  N  dies  without  selling  the  lots,  leav- 
ing his  wife  and  five  children  survivinff  him.  The 
trust  to  sell  continues,  and  a  court  of  equity  may 
execute  it 
652  *6.  Chancery  Practice— Kepresentatlon  of  Par- 
tlea.*— Upon  a  bill  filed  by  the  widow  of  N 
acrainst  the  children  and  trustees  for  a  sale  of  the 
lots,  the  court  may  decree  a  sale ;  and  the  de- 
scendants of  any  child  dyin?  in  the  lifetime  of  the 
wldow,iwlll  be  bound  by  the  decree  ;  the  parties 
before  the  court  representing  any  such  descend- 
ants who  may  become  entitled  under  the  trusts  of 
the  deed.  Upon  the  doctrine  of  the  representa- 
tion of  parties,  see  the  opinion  of  Moncube,  P. 

7.  Chancery  Practice— Case  at  Bar.— Althousrh  the  bill 
was  prepared  with  reference  to  the  sale  of  the 
land  of  infants  under  the  statute,  yet  all  the  facts 
havlnff  been  stated  in  it,  and  all  the  proceedlnjrs 
havinsr  been  regularly  conducted,  it  was  com- 
petent for  the  court  to  make  a  decree  therein  for 

^Chancery  Practice— Representation  of  Parties.— The 

first  Virginia  case  in  which  the  doctrine  of  repre- 
sentation is  considered  and  expressly  applied  is 
Baylor  v.  Dejarnette,  18  Qratt.  166-177,  and  there  the 
Bnfflish  decisions  are  collected  and  reviewed.  The 
subsequent  Virfflnia  cases  on  the  point  are  collected 
in  ^foot-note  to  Baylor  v.  Dejarnette,  18  Oratt.  152, 
all  of  which  cite  the  principal  case  as  authority. 

See,  on  the  point,  2  Min.  Inst  (4th  Ed.)  338,  248,  249. 
422:  McArthur  v.  Scott  113  U.  S.  340,  5  Sup.  Ct  Rep. 
672;  Reed  v.  Alabama,  etc.,  Co.,  107  Fed.  Rep.  605,  606, 
in  all  of  which  cases  the  principal  case  is  cited ;  and 
see  also,  the  discussion  in  the  principal  case,  pp.  668, 
602. 

In  2  Min.  Inst  (4th  Ed.)  238,  it  was  said :  "It  seems, 
indeed,  that,  independently  of  the  Vircrinia  statute 
(Va.  Code  1878,  ch.  112,  SS  20  to  24;  Va.  Code  1887,  ch. 
107,  SS  2482  to  2436)  last  cited,  or  of  any  special  statute, 
whenever  the  court  of  chancery  has  power  to  decree 
the  conversion  of  real  estate  into  personal,  it  may 
do  so  notwithstanding  the  contingent  interest  of 
some  of  the  parties  who  are  not  yet  In  beinsr,  or  not 
ascertained,  provided  all  the  parties  are  brought 
before  the  court  that  can  be  brought  before  it  and 
especially  where  the  rights  of  the  non-existent  or 
as  yet  unascertained,  parties  will  be  represented 
and  sufficiently  defended  by  the  persons  who  are 
made  parties,  and  who  have  motives  of  self-interest 
and  affection  to  make  such  defence.  And  this  is 
styled  the  doctrine  of  the  representation  of  parties." 
See  also,  Pol.  Supp.  to  Va.  Code,  S  2432a. 

Owners  of  vested  estates  in  reversion  and  remain- 
der, whether  by  le^ral  or  equitable  title,  are  indis. 
pensable  parties  to  a  chancery  suit  to  sell  the  fee; 
and  the  presence  as  parties  of  a  tenant  for  life,  or  of 
the  trustee  holdiuir  for  them,  does  not  make  them 
parties  by  representation,  and  a  sale  under  the 
decree  will  not  affect  or  pass  their  risrht  in  the  land. 
Tenth  headnote  to  Williamson  v.  Jones,  48  W.  Va. 
562,  27  S.  £.  Ref>.  411,  in  which  case  the  principal  case 
is  cited  and  approved. 


the  sale  of  the  property,  if  upon  these  facts,  upon 
any  ground  whatever,  the  court  of  chancery  had 
authority  to  make  such  a  decree. 

By  deed  bearing  date  the  18th  of  June, 
1840,  Lucy  Nelson  Call  and  Ann  Cameron, 
the  widow  and  the  only  child  and  devisee 
of  Daniel  Call,  deceased,  conveyed  to  Philip 
St.  George  Ambler  and  Wm.  Marshall 
Ambler,  two  half  acre  lots  of  land  in  the 
city  of  Richmond,  Nos.  781  and  782,  the  one 
at  the  corner  of  Marshall  and  Ninth  streets, 
and  the  other  on  Clay  and  Ninth  streets, 
upon  the  following  trusts,  viz:  That  the 
said  trustees,  and  the  survivor  of  them, 
shall  permit  Daniel  N.  Norton  and  Lucy 
M.  his  wife,  and  the  survivor,  to  hold,  use 
and  enjoy  the  said  lots  or  parcels  of  ground, 
with  all  their  appurtenances,  without  claim 
or  charge,  during  their  joint  lives,  and  the 
life  of  the  survivor  of  them,  (if  the  same 
be  not  sold  as  hereinafter  provided  for), 
and  at  the  death  of  the  said  Daniel  N. 
Norton  and  Lucy  M.  his  wife,  the  said 
Philip  St.  George  Ambler  shall  hold  the 
said  lots  and  their  appurtenances  to  and 
for  the  use  and  benefit,  and  as  the  property 
of  the  child  or  children  of  the  said  Lucy 
M.  Norton  by  her  present  husband,  the  said 
Daniel  N.,  who  may  be  living  at  the  death 
of  the  said  Lucy  M.  Norton,  their  mother, 
and  the  child  or  children  then  living  of 
any   child   or    children   of   the   said  Lucy 

M.  by  the  said  Daniel  N.  Norton, 
653      *who  may  have  died   in   the  lifetime 

of  the  said  Lucy  M. ;  and  shall  so 
convey  the  lots  and  appurtenances  to  the 
said  child  or  children  and  grandchild  or 
grandchildren  of  the  said  Lucy  M.  Norton 
and  Daniel  N.  Norton  when  required,  after 
the  death  of  the  said  Daniel  N.  and  Lucy 
M.  Norton.  And  upon  this  further  trust, 
that  if,  in  the  opinion  of  the  said  Daniel 
N.  Norton,  it  shall  become  expedient  to 
sell  the  lots  and  their  appurtenances,  or 
any  portion  of  them,  or  either  of  them,  the 
said  Philip  St.  George  Ambler  and  William 
M.  Ambler,  and  the  survivor  of  them,  shall 
permit  him,  the  said  Norton,  to  do  so,  the 
price  or  purchase  money  for  the  same  being 
adequately  and  legally  secured  to  the  uses 
and  trusts  hereinbefore  described,  the  law- 
ful interest  annually  arising  therefrom  to 
be  paid  to  the  said  Daniel  N.  Norton  during 
his  life,  and  to  the  said  Lucy  M.  after 
his  death,  if  she  shall  survive  him,  during 
her  life,  and  the  principal  and  all  interest 
thereon  accruing  after  the  death  of  the  said 
Daniel  N.  and  Lucy  M.  Norton,  to  be  held 
by  the  said  Philip  St.  George  Ambler  and 
William  M.  Ambler,  and  the  survivor  of 
them,  as  the  lots  would  have  been  if  not 
sold.  There  were  covenants  by  the  trustees, 
but  the  deed  was  not  signed  by  them. 

Daniel  N.  Norton  died  in  1841,  or  early 
in  1842,  leaving  Lucy  M.,  his  widow,  and 
five  infant  children,  surviving  him,  and 
without  having  exercised  the  power  of  sale 
vested  in  him  by  the  foregoing  deed.  And 
Mrs.  Norton  having  qualified  as  guardian 
of  hen  children,  she  in  June,  1847,  filed  her 
bill    in    her   own  right,  and  as  guardian  of 
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her  children,  for  the  purpose  of  obtaining* 
a  sale  of  the  real  estate  of  the  children. 
In  her  bill,  which  was  sworn  to  by  her,  she 
set  out  the  estate  of  the  children,  and 
amongst  it,  the  two  lots  mentioned  in  the 
deed  £rom  Mrs.  Call  and  Mrs.  Cameron,  a 
copy  of  which  was  filed  with  the  bill;  and 
she    alleged   that  the   interest  of  the 

654  children  required  a  sale  of  *the    real 
estate,    or   some    part   of  it,  and  the 

investment  of  the  proceeds  of  the  sale  in 
some  way  to  produce  a  larger  income.  She 
therefore  prayed  for  a  sale  of  the  real 
estate,  and  its  investment  in  a  more  pro- 
ductive fund ;  and  for  general  relief. 

The  only  defendants  to  this  bill  were  the 
children  of  Daniel  H.  and  Lucy  M.  Norton, 
only  one  of  whom  was  over  the  age  of 
fourteen  years  when  the  bill  was  filed. 
The  case  seems  to  have  been  prepared  as 
prescribed  by  the  statute ;  and  on  the  23d 
of  June  a  decree  was  made  referring  it  to 
a  Commissioner,  to.  enquire  and  report 
whether  it  was  for  the  interest  of  the  in- 
fant defendants  that  their  real  estate  should 
be  sold,  and  if  sold,  how  the  proceeds  of 
the  sale  should  be  invested.  The  Commis- 
sioner reported  in  favor  of  selling  the  real 
estate ;  and  on  the  28th  of  June,  1847,  the 
court  made  a  decree  appointing  Commis- 
sioners, with  authority  to  sell  the  same. 
These  Commissioners  proceeded  to  sell  a 
part  of  the  property ;  but  the  two  lots  before 
mentioned  were  not  sold.  In  1853  another 
decree  seems  to  have  been  made  for  the  sale 
of  these  lots ;  and  under  this  decree  the  lot 
at  the  corner  of  Marshall  and  Ninth  streets 
was  sold;  but  Benjamin  Davis,  the  pur- 
chaser of  a  part  of  it,  objecting  to  the  title 
because  the  trustees,  Philip  St.  Greorge  and 
William  M.  Ambler,  were  not  parties  to  the 
suit,  Mrs.  Norton,  in  October,  1853,  filed 
an  amended  and  supplemental  bill,  in  which 
she  stated  the  sale  of  the  lot  and  the  ob- 
jection which  had  been  made  by  Davis,  and 
she  made  parties  not  only  the  trustees,  and 
the  children,  but  the  purchasers  of  the  lot, 
and  prayed  that  the  sale  which  had  been 
made  might  be  eilforced. 

The   cause   was   regularly  matured  upon 

the  amended  bill,  and  came  on  to  be  heard 

on    the    9th    of   B*ebruary,    1854,    when  the 

court  confirmed   the   sale  which  had    been 

made,  and  decreed  that  when  the  pur- 

655  chasers   had  paid    up   *the    purchase 
money,  Commissioners   named  in  the 

decree,  should  convey  to  such  purchaser, 
his  heirs  or  assigns,  all  the  estate,  right, 
title  and  interest  of  all  and  any  of  the  par- 
ties to  the  cause  in  or  to  the  lot  purchased 
by  him.  And  on  the  21st  of  the  same 
month  this  decree  was  modified  as  to  Davis, 
on  his  motion,  and  he  was  decreed  to  pay 
the  whole  of  his  purchase  money  at  once, 
and  upon  such  payment  a  Commissioner 
named  was  directed  to  convey  to  him  all 
the  estate,  right,  title  and  interest  of  all 
and  each  of  the  parties  to  the  suit  in  and 
to  the  lot  purchased  by  him. 

On  the  1st  of  April,  1854,  the  commis- 
sioners conveyed  to  Davis  the  lot  purchased 
by    him;  and    he,    in   May,    1857,  acquired 


another  adjoining  part  of  the  lot  referred 
to  in  the  bill,  at  the  corner  of  Marshall  and 
Ninth  streets,  giving  him  sixty-five  feet  of 
ground  on  Marshall  street ;  and  on  this  lot 
he  made  very  valuable  improvements.  By 
deed  bearing  date  the  26th  of  September, 
1865,  Davis,  in  consideration  of  $25,200, 
conveyed  with  general  warranty,  the  whole 
of  the  said  two  lots,  with  the  improvements 
thereon,  to  Faulkner,  Carrington  &  Co. 
This  deed  described  the  ground  as  the  same 
conveyed  by  the  commissioners  under  the 
decrees  in  the  case  of  Norton  v.  Norton, 
and  reference  was  made  to  these  deeds  and 
the  papers  in  that  case;  and  there  were 
covenants  that  he  had  right  to  convey, 
against  encumbrances,  and  for  quiet  en- 
joyment. And  on  the  same  day  Faulkner, 
Carrington  &  Co.  conveyed  the  same  to 
Wellington  Goddin  in  trust  to  secure  the 
payment  of  $17,480,  the  balance  of  the  un- 
paid purchase  money. 

In  March,  1866,  Faulkner,  Carrington  Sl 
Co.  applied  by  bill  to  the  Judge  of  the 
Hustings  Court  of  the  city  of  Richmond,  in 
which,  after  setting  out  the  sale  and  con- 
veyance to  them  by  Benjamin  Davis,  and 
their   conveyance    to    Goddin    in    trust  to 

secure  the  unpaid  purchase  money,  as 
656      ^hereinbefore  stated,  they  allege  that 

about  the  time  that  the  first  deferred 
payment  of  the  purchase  money  fell  due, 
they  determined  to  sell  the  property,  and 
had  negotiated  a  sale  of  it  at  $19,500  cash, 
provided  the  title  was  good.  That  the 
plaintifiFs  having  been  informed  at  the  time 
of  their  purchase  that  Davis  had  derived 
his  title  under  a  decree  of  the  Circuit  Court 
of  the  city  of  Richmond  in  a  suit  still 
pending  therein,  entitled  Norton's  guardian 
V.  Norton  and  others,  and  that  the  posses- 
sion for  ten  or  twelve  years  under  the  title 
so  acquired  had  not  been  disputed  by  any 
one,  felt  no  apprehension  on  the  score  of 
the  title ;  but  that  the  counsel  who  had  been 
employed  to  investigate  it  by  the  purchaser, 
suggested  a  doubt  as  to  the  same,  inasmuch 
as  the  children  of  Mrs.  Norton,  who  were 
parties  to  the  suit,  took  contingent  re- 
mainders in  the  property,  dependent  on 
their  surviving  their  mother;  and  conse- 
quently, if  any  of  them  should  die  during 
her  lifetime,  leaving  children,  such  last 
mentioned  children  would  take  as  purchasers 
under  the  deed  from  Mrs.  Call  and  Mrs. 
Cameron,  and  might  not  be  bound  in  the 
suit.  That  the  purchaser  thereupon  de- 
clined to  proceed  with  the  contract. 

They  further  say,  that  Davis  has  directed 
the  trustee  Goddin  to  proceed  to  execute  the 
trust,  in  consequence  of  the  non-payment 
of  the  first  of  the  three  notes  given  by  them 
for  the  purchase  money  of  the  property; 
and  that  a  sale  under  the  circumstances, 
when  the  contract  for  the  sale  they  had 
made  has  been  repudiated  by  the  purchaser 
on  the  ground  of  an  alleged  defect  of  title, 
without  any  determination  of  that  question, 
must  result  in  irreparable  loss  to  the  plain- 
tiff. They,  therefore,  pray  for  an  injunc- 
tion to  restrain  the  sale  under  the  deed  of 
trust  until  the   further  order  of  the  court; 
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that  the  court  may  decide  upon  the  validity 
of   the    title;  and  for  general  relief.     The 
injunction  was  granted. 

657  *Davis   demurred    to  the   bill;  and 
also  answered.     He  says,  the  plaintiffs 

had  full  time  and  opportunity  to  investigate 
the  title  after  their  purchase,  before  the 
deed  was  made  to  them.  He  denies  that 
there  is  any  defect  in  the  title,  and  insists 
that  the  title  to  the  lot  is  perfect  and  com- 
plete :  first,  because  the  power  of  sale  in 
Daniel  N.  Norton  was  a  trust  for  the  ben- 
efit of  his  wife  and  children  as  well  as  him- 
self, which  it  was  competent  for  a  court  of 
equity  to  execute  by  the  hand  of  another 
trustee.  Secondly,  because  Xvucy  M.  Norton 
was  the  natural  guardian  of  her  children, 
and  it  was  competent  to  the  court  of  chan- 
cery upon  her  bill  to  render  such  a  decree 
as  it  did  render.  Thirdly,  because  the 
property  was  a  trust  estate,  and  was  pecul- 
iarly the  subject  of  the  jurisdiction  and 
control  of  the  court  of  chancery;  and  it 
was  perfectly  competent  to  it,  therefore,  to 
render  such  a  decree  as  it  did. 

He  further  says,  that  every  person  who 
was  in  being  and  interested  in  the  property 
was  a  party  to  the  suit  of  Norton  v.  Norton, 
and  they  represented  all  who  could  by  pos- 
sibility by  subsequent  birth  become  inter- 
ested in  it ;  and  therefore  the  objection  that 
the  unborn  grand-children  of  Mrs.  Norton 
were  not  made  parties  to  that  suit  does  not 
exist.  He  relies  further  on  the  length  of 
time  that  had  elapsed  since  the  decree  had 
been  made,  without  any  appeal  therefrom; 
and  his  own  possession  of  thirteen  years, 
without  any  question  of  his  title. 

The  cause  came  on  to  be  heard  on  the  7th 
day  of  February,  1867,  when  the  injunction 
was  dissolved.  And  from  this  decree,  the 
plaintiffs  obtained  an  appeal  to  this  court. 

Steger  and  John  Howard,  for  the  appel- 
lants. 

Green  and  Lyons,  for  the  appellees. 

MONCURE,  P.      This  is  an  appeal 

658  from  a  decree  of  the  *Hustings  Court 
of   the   city   of  Richmond,  dissolving 

an  injunction  which  had  been  awarded  by 
the  judge  of  said  court,  to  enjoin  the  sale 
of  certain  real  estate  in  the  said  city,  under 
a  deed  of  trust,  upon  the  ground  that  there 
was  a  cloud  over  the  title,  which  would 
prevent  a  sale  of  the  property  at  its  fair 
value,  until  such  cloud  should  be  removed. 
The  property  had,  on  the  26th  of  September, 
1865,  been  sold  and  conveyed  by  the  ap- 
pellee Benjamin  Davis,  to  the  appellants 
Faulkner,  Carrington  &  Russell,  at  the 
price  of  $25,200,  of  which  the  sum  of  $8,400 
was  paid  in  cash,  and  the  balance  by  three 
negotiable  notes,  at  four,  eight  and  twelve 
months,  with  interest  aggregated  on  the 
several  instalments ;  and,  on  the  same  day, 
a  deed  of  trust  had  been  executed  by  the 
purchasers,  in  the  ordinary  form,  to  secure 
the  payment  of  the  deferred  instalments  as 
they  became  payable.  Default  having  been 
made  in  the  payment  of  the  first  deferred 
instalment,  the  trustee  in  the  deed  of  trust 
was    required   by  Davis  to  proceed,  in  pur- 


suance of  its  terms,  to  sell  the  property 
thereby  conveyed;  which  sale  was  about  to 
be  made  accoxdingly,  when  it  was  injoined 
as  aforesaid.  The  alleged  cloud  over  the 
title,  on  which  the  claim  to  an  injunction 
was  founded,  appears  from  the  bill  to  be  as 
follows:  that  the  title  to  the  property  in 
question  had  been  derived  by  the  said  Davis, 
under  a  decree  or  decrees  of  the  Circuit 
Court  of  the  said  city,  in  a.  suit  still  pend- 
ing therein,  entitled  **Norton's  guardian  v. 
Norton,  &c. ;"  that  the  children  of  Mrs. 
Norton,  who  were  parties  to  the  suit,  took 
only  contingent  remainders  in  the  property, 
dependent  on  their  surviving  their  mother ; 
and  consequently,  if  any  of  them  should 
die  during  her  lifetime  leaving  children, 
such  last  mentioned  children  would  take  as 
purchasers  under  the  deed  under  which  she 
and  her  children  derived  their  title  to  the 
property,  and  might  not  be  bound  by  the 
decrees  in  the  said  suit.  It  is  not  pretended 
that  there  was  any   fraud  or  conceal- 

659  ment*on  the  part  of  Davis  in  the  sale 
and   conveyance   made  by   him.     He 

fully  and  fairly  communicated  to  his  vend- 
ees all  the  facts  in  regard  to  his  title.  In 
his  deed  to  them,  the  property  is  described 
not  only  by  its  location  and  mete  and 
bounds,  but  also  as  * 'being  the  same  real 
estate  conveyed  to  the  said  Davis  by  two 
deeds,  the  first  from  George  N.  Johnson 
and  Andrew  Johnston,  Commissioners  of 
the  Circuit  Court  of  Richmond  in  the  case 
of  Norton  v.  Norton,  Ac,  dated  1st  April, 
1854,  the  second  from  George  Gavinzel  and 
wife,  bearing  date  11th  May,  1857, — each 
of  the  deeds  convey  a  moiety  of  the  land 
hereby  conveyed;  the  latter  moiety  was 
conveyed  to  the  said  Gavinzel  by  said  An- 
drew Johnston,  surviving  Commissioner, 
by  deed  dated  10th  April,  1856— all  of  which 
said  deeds  are  duly  recorded  in  Richmond 
Hustings  Court,  to  which,  as  well  as  the 
papers  m  the  said  case  of  Norton  v.  Norton, 
Ac,  reference  may  be  had  for  greater  cer- 
tainty." It  does  not  appear  that  said 
Davis  ever  had  any  doubt  about  his  own 
title,  or  any  cause  to  doubt  it ;  but,  on  the 
Contrary,  it  appears  that  he  had  perfect 
confidence  in  it.  He  had  acquired  title 
under  a  decree  made  by  a  Judge  of  great 
ability,  and  remarkable,  as  was  said  in  the 
argument,  for  his  caution  in  dealing  with 
the  rights  of  infants  and  others  under  dis- 
ability ;  and  in  a  suit  conducted  by  counsel 
distinguished  alike  for  their  integrity  and 
their  legal  knowledge  and  experience.  He 
had  been  in  the  peaceable,  undisturbed  and 
unquestioned  possession  of  the  property  for 
ten  or  twelve  years,  during  which  time 
(besides  paying  the  original  purchase 
money),  he  had  erected  the  most  costly  im- 
provements upon  it.  No  person  had  ever 
doubted  his  title,  ind  non-constat  that  any 
person  having,  or  who  may  hereafter  have, 
any  claim  to  the  property  or  an  interest 
therein,  ever  will.  If,  under  these  circum- 
stances, his  title  can  now  be  impeached  by 
his  vendees,  and  the  supposed  defect 

660  therein    be    good    ground    for    *their 
withholding  payment  of  the  purchase 
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money,  it  would  afford  just  cause  for  re- 
proach to  the  law  or  its  administration : 
and  the  more  especially,  as  all  the  persons 
interested  in  the  property  and  in  esse  when 
the  decrees  were  made,  were  parties  to  the 
suit,  (which  was  regularly  conducted  as  to 
them,)  and  would  be  effected  in  the  same 
way  by  a  sale  of  the  property  .as  would  be 
any  of  their  descendants  who  might  after- 
wards come  into  being  and  become  inter- 
ested therein,  and  whose  interest  would 
depend  on  the  remote  and  multiplied  con- 
tingencies of  their  being  born,  of  their 
surviving  both  their  parents  and  grand- 
mother, Mrs.  Norton,  and  of  their  parents 
dying  before  Mrs.  Norton. 

The  proper  time  for  a  purchaser  to  en- 
quire into  the  title  and  satisfy  himself 
about  it,  is  while  the  contract  of  sale  re- 
mains executory.  A  purchaser  at  a  judicial 
sale,  ought  to  make  such  enquiry  before 
the  confirmation  of  the  sale  by  the  court ; 
and  a  purchaser  at  a  private  sale,  ought  to 
make  it  before  he  receives  possession  of 
the  property  and  a  deed  from  the  vendor. 
In  neither  case  will  the  purchaser  be  com- 
pelled to  accept  a  bad  or  doubtful  title,  un- 
less he  has  agreed  to  do  so.  But  having 
accepted  the  title,  and  received  the  deed, 
he  will  generally  have  to  look  only  to  the 
covenants  contained  in  the  deed,  for  his 
indemnity  and  protection  against  any  de- 
fects which  may  be  in  the  title.  If  there 
be  no  covenant  in  the  deed  covering  such 
defects,  he  will  be  without  remedy,  for  he 
will  have  no  right;  unless,  indeed,  the 
vendor  has  been  guilty  of  fraud,  or  there 
has  been  such  mistake  as  to  require  a  court 
of  equity  to  afford  relief.  If  there  be  such 
a  covenant  in  the  deed,  the  vendee  has  his 
remedy  thereon  at  law;  and  a  court  of 
equity  will  interpose  in  his  behalf  to  arrest 
proceedings  for  the  collection  of  the  pur- 
chase money,  only  on  the  ground  that  a 
suit  has  been  brought  or  is  threatened 
against  him  on  account  of  such  defect, 
661  or  that  such  defect  ^certainly  exists, 
(Ralston,  &c.,  v.  Miller,  &c.,  3  Rand. 
44, )  or  that  some  other  peculiar  equity  ex- 
ists in  the  case.  If  there  be  a  defect  in 
the  title  known  to  the  vendee  at  the  time 
of  the  sale,  it  is  at  least  questionable 
whether  he  would  be  entitled  to  any  relief 
on  account  of  it,  either  at  law  or  in  equity, 
even  though  it  might  seem  to  be  covered 
by  the  covenants  of  the  deed.  A  vendor  of 
a  horse  with  warranty  of  soundness,  is 
generally  not  bound  to  make  good  a  visible 
defect,  such  as  the  loss  of  an  eye,  the  loss 
of  which  is  plainly  visible.  The  covenant 
of  warranty  is  construed  not  to  extend  to 
such  a  defect,  as  that  could  not  have  been 
the  intention  of  the  parties.  The  same 
principle  would  seem  to  apply  to  a  sale  of 
real  estate.  To  be  sure,  Sl  purchaser  might 
be  informed  of  a  fact  which  constituted  a 
defect  of  title,  and  still  not  know  that  it 
did,  nor  intend  to  accept  the  title  subject 
to  such  a  defect.  Or,  knowing  that  it  was 
a  defect,  he  might  be  willing  to  purchase 
the  property  with  a  covenant  of  general 
warranty  to  protect  him  in  case  of  eviction. 


In  either  of  these  cases  the  covenant  would 
cover  the  defect;  but  in  the  latter  case, 
generally,  the  only  remedy  of  the  purchaser 
would  be  at  law,  after  eviction,  and  he 
would  have  no  right,  in  the  absence  of 
fraud  or  mistake,  to  withhold  the  payment 
of  the  purchase  money,  which,  by  the  very 
terms  of  the  contract,  he  bound  himself 
to  pay,  notwithstanding  the  defect.  The 
complainants  in  this  case,  at  the  time  of 
their  purchase,  had,  as  before  stated,  full 
knowledge  of  the  fact  which  is  supposed  to 
constitute  the  alleged  defect  of  title;  bat 
they  did  not  believe  that  it  was  such  a 
defect.  They  say  in  their  bill,  that  ** hav- 
ing been  informed  at  the  time  of  their  pur- 
chase, that  the  title  of  the  property  in 
question  had  been  derived  to  the  said  Ben- 
jamin 't)avis  under  a  decree  or  decrees  of 
the  Circuit  Court  of  the  city  of  Richmond, 
in  a  suit  still  pending  therein,  entitled 
^Norton's  guardian  v.   Norton,    &c.,* 

662  and  that  the  possession  *for  ten  or 
twelve  years  under  the  title  so  ac- 
quired had  not  been  disputed  by  any  one, 
they  felt  no  apprehension  on  the  score  of 
the  title,  nor  any  doubt  but  that  it  would 
be  approved  upon  examination."  There- 
fore, if  there  be  such  a  defect  of  title  as  is 
now  alleged,  it  cannot  be  considered  as 
having  been  waived  by  the  purchasers,  bot 
is  embraced  by  the  covenants  contained  in 
the  deed,  which  are  broad  enough  to 
cover  it. 

The  purchasers  claim  to  be  entitled  to 
relief  in  this  case  by  injunction,  not  tot 
suit  at  law  for  the  recovery  of  the  purchase 
money  or  a  part  thereof,  but  to  a  sale  of 
the  property  under  the  deed  of  trust,  and 
that,  upon  the  ground  that  there  is  a  cloud 
over  the  title  arising  from  the  alleged  de- 
fect therein,  which  would  occasion  a  sacri- 
fice at  such  a  sale.  And  the  authorities  on 
which  they  rely  in  support  of  this  claim, 
are  Lane  v.  Tidball,  Gilm.  130;  Gay  ▼. 
^ancock,  &c.,  1  Rand.  72;  and  Miller  v. 
Argyle's  ex'or,  5  Leigh  460.  These  au- 
thorities seem  fully  to  sustain  the  claim,  if 
there  be  such  a  defect  of  title;  and  the 
vital  question  in  this  case,  therefore,  is, 
Does  the  alleged  defect  exist? 

Whether  there  be  such  a  defect  or  not, 
depends  upon  two  questions :  1st.  Whether 
the  court  under  whose  decree  the  sale  was 
made  under  which  the  title  was  acquired 
by  Davis,  had  jurisdiction  of  the  subject 
matter;  and  2dly.  Whether  the  suit  in 
which  the  decree  was  rendered  was  defect- 
ive for  the  want  of  proper  parties.  And 
these  questions  I  will  now  proceed  to  con- 
sider in  their  order. 

First.  Had  the  court  jurisdiction  of  the 
subject  matter?  Was  it  competent  for  a 
court  of  equity  to  make  such  a  decree,  sup- 
posing that  it  had  all  proper  parties  be- 
fore it? 

There  are  two  general  grounds  of  equity 
jurisdiction,  on  either  of  which,  it  is  con- 
tended by  the  counsel  for  the  appellee 
Davis,  that  it  was  competent  for  the  court 
to  make  such  a  decree.     One  of  them 

663  is,  that  the  property,  or  *rather  some 
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interest  therein,  belong'ed  to  infants; 
a.nd  the  other  is,  that  it  was  a  trust  subject. 
As  to  the  ground  that  the  property,  or 
some  interest  therein,  belonged  to  infants: 
It  has  been  supposed  and  contended  bj  some, 
and  even  decided  by  courts,  that  a  court  of 
ehancery  is  the  general  guardian  of  infants 
'Within  its  jurisdiction,  and  has  an  inherent 
power  to  decree  a  sale  of  their  real  estate 
-whenever  it  is  for  their  advantage  to  do  so. 
Some  of  the  earlier  English  cases  seem  to 
tend  that  way.  But  the  more  recent  cases, 
commencing  with  a  decision  of  Lord  Hard- 
w^icke,  have  tended  the  other  way,  and  held 
that  an  infant's  inheritance  is  never  bound 
by  the  act  of  the  court.  Taylor  v.  Phillips, 
2  Ves.  R.  23 ;  Simpson  v.  Jones,  2  R.  &  M. 
R.  365 ;  Calvert  v.  Godfrey,  6  Beav.  R. 
97.  In  the  last  case  a  purchaser  of  an  in- 
fant's estate  under  a  decree  of  the  court 
w^as  discharged  from  his  purchase  on  the 
g^round  that  the  court  had  no  jurisdiction  to 
sell  or  convert  an  infant's  real  estate,  upon 
the  notion  that  it  would  be  beneficial.  See 
also  1  Spence's  Bquity  613,  and  cases  cited 
in  a  note.  In  the  States  of  this  Union  the 
decisions  of  the  courts  on  this  question  have 
been  conflicting.  The  jurisdiction  was  up- 
held in  the  following,  and  perhaps  some 
other  cases :  Matter  of  Salisbury,  3  John. 
Ch.  R.  347 ;  Huger  v.  Huger,  3  Des.  R.  18 ; 
Stapleton  v.  Langstaff,  Id.  22;  Williams  v. 
Harrington,  11  Ired.  616;  and  £x  parte 
Jewett,  16  Alab.  R.  409;  while  it  was  denied 
in  the  following,  and  some  other  cases: 
Rogers  v.  Dill,  6  Hill's  R.  415;  Baker  v. 
lK»riUard,  4  Comst.  R.  257;  and  Williams' 
case,  3  Bland  Ch.  R.  186.  In  this  State 
there  has  been,  I  believe,  no  express  adju- 
dication of  the  question.  President  Tucker 
pronounced  a  very  decided  opinion  against 
such  jurisdiction  in  the  case  of  Pierce  v. 
Trigg,  10  Leigh  406 ;  and  though  what  he 
said  on  that  subject  was  only  an 
664  obiter  *dictum,  yet  it  has  been  gen- 
erally regarded  and  acted  upon  as  a 
sound  exposition  of  the  law.  Beyond  all 
question,  it  is  the  law  of  England;  but 
whether  it  be  law  in  this  country  or  not, 
regarding  the  question  as  a  new  one,  would 
seem  to  depend,  in  a  great  measurer  on  the 
different  state  of  things  which  exists  here 
in  regard  to  real  estate,  from  that  which 
exists  in  England,  and  the  effect  which  that 
difference  ought  to  have  in  producing  a 
corresponding  modification  of  the  English 
law;  upon  the  principle  which  has  been 
often  recognized,  and  in  Ex  parte  Jewett, 
supra,  was  recognized  by  the  Supreme  Court 
of  Alabama  in  regard  to  this  very  question, 
that  the  common  law  moulds  and  adjusts 
itself  so  as  to  suit  the  successive  changes 
which  occur  in  the  condition  of  things  to 
which  it  is,  in  different  places  and  at  dif- 
ferent times,  applied.  I  think,  however, 
that  the  question  ought  now  to  be  consid- 
ered as  settled  in  this  State,  and  in  accord- 
ance with  the  views  of  President  Tucker; 
especially  as  that  seems  also  to  have  been 
the  view  on  which  the  Z/egislature  of  the 
State  has  always  acted,  first  in  passing 
special   acts   for   the   sale   of  real  estate  of  [ 


infants,  as  was  formerly  the  case,  and 
then  in  passing  general  acts  on  the  subject, 
and  extending  them  from  time  to  time,  as 
necessity  or  convenience  seemed  to  require. 
It  is  under  these  general  acts,  or  one  or 
more  of  them,  therefore,  that  the  jurisdic- 
tion of  a  court  of  equity  to  sell  the  real 
estate  of  infants,  on  the  ground  of  infancy 
merely,  must  be  derived.  I  will  briefly  re- 
view these  statutes. 

The  first  of  them  is  to  be  found  in  1  R. 
C.  1819,  pp.  409,  410,  ch.  108,  {{  16-23,  being 
a  i>ortion  of  the  general  act  concerning 
guardians,  &c.,  passed  f^ebruary  18,  1819. 
The  provisions  of  that  statute  are  familiar 
to  us  all,  as  all  of  us  have  often,  no  doubt, 
proceeded  under  it  to  obtain  a  decree,  at 
the  suit  of  a  guardian  for  the  sale  of  the 
real  estate  of  his  ward.     It  is  confined' 

665  in  its  terms  to  a  *case  in   which    the 
real  estate  sought  to  be  sold  belongs 

to  the  infant  only,  and  in  which  no  other 
person  has  any  interest  in  it,  present  or 
future,  vested  or  contingent. 

The  next  statute  on  the  subject  is  the  act 
passed  March  3d,  1827,  Sup.  R.  C.  p.  134, 
ch.  104,  which  declares  that  the  sixteenth 
section  of  the  act  of  1819  before  referred  to, 
**  shall  be  held  and  construed  to  extend  as 
well  to  cases  where  more  than  one  infant 
shall  be  interested  in  the  land  sought  to  be 
sold,  as  where  any  one  or  more  of  those 
interested  shall  be  of  full  age.  The  mean- 
ing of  this  act  is  sufiBciently  apparent,  and 
it  seems,  by  its  terms,  to  be  confined  to  a 
case  in  which  the  real  estate  sought  to  be 
sold  belongs  to  the  infant  parties  and  to 
the  other  parties  directed  to  be  convened  be- 
fore the  court  by  summons  or  by  publica- 
tion, and  in  which  the  interest  of  the 
parties  respectively  is  vested  and  not  con- 
tingent. 

The  next  statute  which  will  be  noticed, 
although  it  does  not  directly  belong  to  the 
branch  of  the  subject  I  am  now  consider- 
ing, but  is  indirectly  connected  therewith, 
and  was  afterwards  consolidated  with  those 
before  mentioned,  is  the  act  authorizing 
the  sale  of  trust  estates  in  certain  cases, 
passed  January  20th,  1832,  Sup.  R.  C.  208, 
ch.  150.  The  provisions  of  this  act  are  also 
sufficiently  familiar  to  us  all,  and  need  not 
be  further  noticed,  at  least  for  the  present. 

In  the  Code  of  1849,  the  statutes  afore- 
said (with  some  others  which  had  been 
passed  having  some  connection  with  the 
subject,  but  not  noticed  in  the  foregoing 
review  begause  not  material  to  the  present 
enquiry),  are  condensed,  and  form  title  36, 
chapter  128,  of  that  Code,  the  subject  of  it 
being,  ^Mands  of  persons  under  disability." 

The  next  statute  in  order  is  the  act  of 
February  18,  1853,  concerning  the  sale  of 
estates  belonging  to  infants  or  insane  per- 
sons, or  held  for  cestuis  que  trust.  Acts 
of   1852-3,  p.    49,  ch.  30.     This  act  is 

666  merely     an     amendment,    ^though    it 
may  be  a  very    material   amendment, 

of  sections  2,  5  and  7  of  chapter  128  of  the 
Code  just  referred  to.  The  amendment  of  the 
second  section  inserts  therein  these  words,  as 
descriptive   of   the    estate    for    the    sale  of 
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which  a  bill  is  thereby  authorized  to  be 
filed :  *  'Whether  the  estate  of  the  minor  or 
insane  person,  or  of  any  of  the  persons  in- 
terested, be  absolute  or  limited,  and  whether 
there  be  or  be  not  limited  thereon  any  other 
estate  vested  or  contingent,  and  whether 
the  guardian,  committee  or  trustee,  or  the 
minor,  insane  person  or  any  of  the  persons 
interested,  reside  in  this  State  or  not.'* 
The  amendment  of  the  fifth  section  need 
not  be  noticed.  The  only  amendment  of  the 
seventh  section  seems  to  be  an  addition  at 
the  end  of  it  in  these  words:  *'And  for  the 
protection  of  the  rights  of  all  persons  in- 
terested therein,  whether  such  rights  be 
vested  or  contingent;*'  which  was  made  in 
consequence  of  the  amendment  of  the  sec- 
ond section.  The  amendments  made  by  this 
act  are  embodied  in  chapter  128  of  the  Code 
of  1860. 

The  next  statute  in  order,  and  the  last  on 
the  subject,  is  the  act  of  March  15,  1858, 
entitled  '*An  act  to  authorize  the  sale  of 
estates  subject  to  a  limitation  contingent 
upon  the  dying  of  any  person  without  heir 
or  heirs  of  the  body,  or  children  or  off- 
spring or  descendant  or  other  relative" — 
Acts  of  1857-8,  p.  46,  ch.  46.  The  first  sec- 
tion of  that  act  declares,  **that  when  any 
estate,  real  or  personal,  is  given  by  deed  or 
will  to  any  person,  subject  to  a  limitation 
contingent  upon  the  dying  of  any  person 
without  heir  or  heirs  of  the  body,  or  issue 
of  the  body,  or  children  or  offspring  or  de- 
scendant or  other  relative,  it  shall  be  law- 
ful for  the  Circuit  Courts,  upon  a  bill  filed 
by  the  person  holding  the  estate  subject  to 
such  limitation,  in  which  bill  all  persons 
then  living  and  contingently  interested 
shall  be  made  defendants,  to  decree   a   sale 

of  such  estate,  real  or  personal,  and  to 
667      invest   the  proceeds  of   sale,  *under 

the  decree  of  the  court,  for  the  use 
and  benefit  of  the  person  so  holding  the 
estate,  subject  to  the  limitations  of  the 
deed  or  will  creating  the  estate :  provided, 
however,  that  the  bill  of  the  plaintiff  shall 
set  forth  the  facts  which,  in  his  opinion, 
would  justify  the  sale  of  the  said  estate ;  to 
be  verified  by  the  aflBdavit  of  the  party." 
The  second,  third  and  fourth  sections  pre- 
scribe rules  and  modes  of  proceeding  simi- 
lar to  those  prescribed  in  regard  to  the  sale 
of  infants'  and  trust  estates.  The  fifth 
section  is  in  these  words:  **The  decree 
rendered  in  such  suit  shall  be  as  binding 
upon  all  persons  who  may  be  born  thereaf- 
ter and  become  interested  in  the  said  estate, 
in  like  manner  and  to  the  like  extent  as  it 
is  upon  the  parties  to  the  said  suit."  This 
last  act  is  embodied  in  chapter  116  of  the 
Code  of  1860,  concerning  the  creation  and 
limitation  of  estates,  and  their  qualities, 
and  forms  the  twentieth,  twenty-first, 
twentv-second,  twenty-third,  and  twenty- 
fourth  sections  of  that  chapter,  p.  561. 

These  are  all  the  acts  which  seem  to  have 
any  material  relation  to  the  subject;  and 
the  question  is,  whether,  under  them  or  any 
of  them,  when  the  decree  was  rendered 
under  which  the  sale  was  made  to  Davis, 
the   court   had   jurisdiction   of   the  subject 


matter  upon  the  ground  merely  that  infants 
had  an  interest  in  the  property. 

The  last  act,  that  of  March  IS,  1858,  may 
be  passed  by,  for  the  present  at  least,  with 
only  a  few  observations.  It  was  passed 
long  after  the  sale  to  Davis,  and  therefore 
cannot,  directly,  apply  to  the  case,  though 
it  may  be  useful  for  the  purpose  of  illustra- 
tion. And  then,  too,  it  is  not  confined  to 
infants,  nor  indeed  does  it  mention  infants, 
or  refer  to  infancy  at  all,  at  least  by  name, 
but  expressly  applies  to  any  estate,  real  or 
personal,  given  by  deed  or  will  to  any  per- 
son, though  not  under  disability,  or  whether 
under  disability  or  not,  subject  to  a  limita- 
tion contingent  upon  the  dying  of  any  per- 
son   without   heirs,    &c.     It  certainly 

668  *provided  for  cases  which,  or,  at  least, 
some  of  which,  had  been  provided  for 

by  no  former  statute:  that  is,  cases  in 
which  there  might  be  no  living  person  un- 
der any  disability  having  any  interest  in 
the  estate.  It  does  not  refer  to  trust  estates, 
but  applies,  if  it  is  not  confined,  to  any  legal 
**estate,  real  or  personal,  given  by  deed  or 
will  to  any  person,  subject  to  a  limitation 
contingent,  &c. ;"  and  authorizes  a  decree 
for  the  sale  of  the  estate  to  be  made,  ' '  which 
shall  be  as  binding  upon  all  persons  who 
may  be  bom  thereafter  and  become  inter- 
ested in  the  said  estate,  in  like  manner  and 
to  the  like  extent,  as  it  is  upon  the  parties 
to  the  said  suit." 

Then  in  regard  to  the  prior  statutes,  how 
does  the  matter  stand? 

The  learned  counsel  for  the  appellants 
argued  this  case  as  if  the  court,  in  ''Norton 
V.  Norton,  &c.,  had  decreed  the  sale  of 
mere  possibilities,  the  contingent  right  of 
the  children  of  Mrs.  Norton  to  the  property 
in  the  event  of  their  surviving  her.  If  that 
had  been  the  only  right  proposed  to  be  sold, 
no  court,  whatever  might  have  been  its 
jurisdiction,  would,  in  the  exercise  of  its 
judicial  discretion,  have  decreed  the  sale. 
We  can  hardly  suppose  a  case  in  which  it 
would  appear  with  sufficient  certainty  to 
justify  such  a  'decrefe,  that  the  interest  of 
infants  would  be  promoted  by  a  sale,  and 
no  court  would  involve  their  rights  in  such 
a  gambling  speculation.  The  decree  was 
for  the  sale  of  the  property  out  and  out, 
just  as  if  it  had  been  the  sibsolute  estate  in 
fee  simple  of  an  individual  owner.  The 
only  effect  of  the  decree  was  to  convert  the 
real  estate  into  money,  and  to  leave  that 
money,  or  the  property  in  which  it  might 
be  invested,  in  the  place  of  the  real  estate 
sold,  subject  precisely  to  the  same  rights 
and  interests,  present  or  future,  vested  or 
contingent,  to  which  that  estate  was  sub- 
ject at  the  time  of  the  sale. 

The  statutes  referred  to,  and   espe- 

669  cially  the  early  ones,  *seem  literally  to 
apply   only   to  real  estate  belonging 

absolutely,  in  whole  or  in  part,  to  one  or 
more  infants;  and  the  counsel  for  the  appel- 
lants argued  for  such  a  literal  construction, 
and  that  in  construing  statutes  giving  a 
special  jurisdiction,  we  ought  to  construe 
them  strictly.  These  statutes  are  emi- 
nently remedial,    and    were   dictated   by  a 
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policy  which  seems  rather  to  require  that 
they  should  receive  a  liberal  construction, 
so  as  to  advance  the  remedy  and  promote 
the  policy  of  the  Legislature.  We  can 
readily  see  how,  the  interest  of  an  infant 
would  be  promoted  by  a  sale  of  real  estate, 
in  which  he  has  only  a  contingent  interest, 
as  well  and  as  much  as  by  a  sale  of  real 
estate  belonging  to  him  absolutely.  And 
there  would  seem  to  be  the  same  reason  for 
giving  a  court  of  chancery  the  power  to  de- 
cree a  sale  in  either  case.  Both  cases, 
then,  come  within  the  reason  and  the  policy 
of  the  law,  and  the  only  question  is, 
whether  the  letter  of  the  law  should  be  con- 
strued so  strictly  as  to  shut  out  one  of 
these  cases. 

This  court  has  iijdicated  a  decided  dispo- 
sition to  adopt  the  liberal  rather  than  the 
strict  rule  of  construction.  In  a  very  early 
case,  which  occurred  shortly  after  the  first 
of  these  statutes,  to-wit :  the  case  of  Gar- 
land &c.  V.  Ivoving  &c. ,  1  Rand.  3%,  James 
ZfOving,  by  deed  dated  the  24th  of  August, 
1819,  conveyed  a  tract  of  land  to  Lunsford 
and  Samuel  Loving,  in  trust  for  the  sup- 
port of  himself  and  wife,  for  the  schooling 
and  raising  of  his  children,  and  after  his 
death,  for  his  children  in  fee ;  and  by  an- 
other, deed  dated  the  25th  of  October,  in  the 
same  year,  he  conveyed  other  ^iroperty  to 
the  same  trustees,  on  nearly  the  same  trusts. 
Shortly  thereafter  the  said  James  Loving 
and  the  two  trustees  contracted  to  sell  the 
said  tract  of  land  to  Nathan  LofPtus  for 
$10,000;  and  Garland  and  Whitehead,  guard- 
ians of  the  infant  children  of  James  Loving, 

united  with  Samuel  and  Lunsford  Lov- 
€70      ing,   the  ^trustees,  in  a  bill  against 

James  Loving,  his  wife  and  the  said 
infant  children,  and  Lofftus,  &c.,  the  object 
of  which  bill  was  to  obtain  a  confirmation  of 
the  sale,  or  a  resale  of  the  land,  upon  the 
ground  that  it  would  manifestly  be  for  the 
benefit  of  the  infants.  The  suit  was  con- 
ducted according  to  the  directions  of  the 
statute  in  1  R.  C.  1819,  p.  409,  under  which 
it  was  brought.  The  chancellor  dismissed 
the  bill  for  several  reasons,  which  he  as- 
signed, one  of  which  was,  '*  because  the 
infants  had  nothing  but  an  equitable  in- 
terest in  the  subject  which  would  not  accrue 
to  them  till  after  the  death  of  their  father. " 
This  court  reversed  the  decree  of  the  chan- 
cellor, being  of  opinion  that  the  case  was  a 
proper  one  **for  the  consideration  of  the 
Superior  Court  of  Chancery,  under  that  part 
of  the  act  of  Assembly  concerning  guard- 
ians, orphans,  &c.,  which  prescribes  the 
mode  by  which  a  guardian  may  procure  a 
sale  of  the  real  estate  of  his  ward. ' '  And 
the  court  was  further  of  opinion  that  if, 
under  all  the  circumstances  which  were  re- 
ferred to  in  the  opinion,  a  sale  manifestly 
to  the  interest  of  the  infants  could  be  made, 
it  would  be  proper  to  decree  the  same,  tak- 
ing care  that  the  proceeds  thereof  should  be 
properly  invested  and  secured  for  the  use  of 
the  cestui  que  trusts,  according  to  their 
rights  as  they  then  appeared  or  might  there- 
after appear,  or  the  rights  of  any  future 
cestui   que    trust    (after   born    children   of 


James  Loving)  who  might  be  entitled  under 
the  deed  aforesaid ;  and  that  it  would  be 
competent  for  the  chancellor,  instead  of  di- 
recting a  resale,  to  confirm  that  already 
made  to  Lofftus,  under  the  terms  and  con- 
ditions aforesaid, 'provided  he  was  willing  to 
abide  thereby,  and  James  Loving  and  wife 
were  also  willing  to  unite  in  the  convey- 
ance, and  to  invest  and  secure  the  proceeds 
thereof  as  aforesaid,  in  the  same  manner 
as  if  such  sale  had  originally  been  made  in 
pursuance  of  a  decree  of  the  court.  Now 
such  was  the  liberal  construction  put 
by     this     court    upon    the    statutory 

671  *power  of  the   court  of  chancery  to 
decree  a  sale  of  real  estate   in   which 

infants  are  interested,  when  that  power  ex- 
isted in  its  simplest  form.  And  the  power 
was  held  to  be  applicable  to  a  case  in  which 
the  interests  of  the  infants  was  joint  and 
not  several,  future  and  not  present,  and 
was  liable  to  be  reduced  by  the  subsequent 
birth  of  other  children,  who  would  become 
entitled  to  an  interest  in  the  property. 
That  case  alone  goes  very  far  to  sustain,  if 
it  does  not  fully  sustain,  the  power  of  the 
court  in  the  case  we  are  now  considering, 
without  reference,  for  the  present,  to  the 
question  of  parties,  which  we  will  consider 
by  and  by,  and  when  we  come  to  consider 
which  we  will  have  occasion  to  notice  fur- 
ther the  case  of  Garland  v.  Loving.  And 
that  effect  is  greatly  augmented  by  the  sub- 
sequent statutes  before  referred  to,  passed 
after  that  case  occurred  and  before  the  sale 
was  made  in  Norton  v.  Norton. 

In  Cooper  v.  Hepburn,  Ac,  15  Gratt.  551, 
a  guardian  of  his  infant  children  filed  a  bill 
for  the  sale  of  the  real  estate  held  by  him- 
self for  life  and  by  his  infant  children  in 
remainder;  and  it  was  sold  accordingly. 
This  was  held  by  this  court  to  be  author- 
ized by  the  statute.  **  The  language  of  the 
law,"  said  Judge  Daniel,  in  whose  opinion 
the  other  Judges  concurred,  ''as  it  stood, 
whether  at  the  date  of  the  original  decree, 
or  at  the  date  of  the  order  of  June,  1852, 
directing  the  Commissioner  to  execute  the 
original  decree,  is,  I  think,  sufiRciently 
broad  to  cover  the  case.  The  term  *real 
estate'  applies  as  well  to  life  estates  or 
estates  in  remainder,  as  to  absolute  or  entire 
fees.  *  *  *  *  It  is  not  difficult  to  conceive  of  num- 
erous instances,  *  *  he  further  said,  '4n  which 
the  want  of  a  power  in  the  courts  to  sell 
the  remainder  of  a  ward,  would  occa- 
sion.'the  most  serious  injury  to  his  future  in- 
terests. The  call  for  a  sale  of  the  real  estate 
of  an  infant,  looking  to  his  interest  alone, 
may  be  just  as  obvious  and  urgent  in  the 
case  where  he  is   the  owner  of  a  por- 

672  tion,  as  where  he  is  the  owner  of  *the 
whole  of  the  fee ;  and  no  good  reason 

is  perceived  why  language  broad  enough  to 
cover  both  cases  should  be  construed  to  have 
conferred  the  power  to  sell  in  the  one  case, 
and  to  have  withheld  it  in  the  other."  It 
will  be  observed  in  regard  to  this  case,  as  in 
regard  to  the  case  of  Garland  v.  Loving, 
that  the  interest  of  the  infant  wards  was 
liable  to  be  reduced  by  the  birth  of  after 
bom  children,  and  yet  it  was  held  that  the 
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court  had  a  power  to  decree  a  sale  of  the  en- 
tire estate. 

In  Talley,  Ac,  v.  Starke's  adm'x,  &c., 
6  Gratt.  339,  a  testator  directed  his  estate, 
after  payment  of  his  debts,  to  be  kept  to- 
gether until  his  youngest  child  should  come 
of  age,  to  be  controlled  and  managed  by  his 
executor  and  his  wife  with  their  best  dis- 
cretion, so  as  to  make  it  productive  of  the 
greatest  amount  of  profits  for  the  support  of 
his  wife  and  children.  It  was  held  that  a 
court  of  equity  might  direct  a  sale  of  the 
real  estate  under  the  statutes,  1  Kev.  Co. 
409,  410,  &c.,  if  it  was  for  the  benefit  of  the 
infant  children,  and  those  who  were  of  age 
consented.  Indeed,  no  question  was  raised 
in  that  case  as  to  the  nature  of  the  interest 
of  the  infants  in  the  real  estate  decreed  ^to 
be  sold;  that  interest  being  an  uncertain 
present  interest  in  the  profits,  and  uncertain 
future  interest  in  the  estate  itself,  that  is, 
uncertain  as  to  its  proportion;  but  the  ques- 
tion was,  whether  the  direction  of  the  tes- 
tator that  his  estate  should  be  kept  together, 
amounted  to  an  absolute  prohibition  of  a 
sale  thereof  in  the  meantime,  which  would 
have  made  it  incompetent  for  the  court  to 
decree  such  a  sale.  But  the  court,  constru- 
ing the  statutes  according  to  their  obvious 
meaning  and  policy,  held  that  there  was 
nothing  in  the  will  which  could  prevent  the 
exercise  of  the  power. 

My  attention  has  been  called  by  my  bro- 
ther Joynes  to  a  recent  case  in  Kentucky  in- 
volving the  construction  of  a  similar  statute 
to  those  we  are  now  considering,  which  has 
an  important  bearing  upon  this  case. 
673  I  mean  Nutter  &c.  v.  ^Russell,  &c., 
3  Mete.  R.  163,  decided  by  the  Court 
of  Appeals  of  that  State  in  1860 ;  in  which 
it  was  held  that  the  words  *'real  estate," 
as  used  in  the  first  section  of  article  3, 
chapter  86,  of  the  Revised  Statutes  of  that 
State,  relating  to  the  sale  of  the  estate  of 
infants  on  a  petition  to  the  Circuit  Court, 
imx>ort  lands,  tenements  and  heredita- 
ments, and  all  rights  thereto  and  interests 
therein,  other  than  a  chattel  interest,  and 
that  Cl  contingent  remainder,  or  an  interest 
in  the  nature  of  an  executory  devise,  may 
be  sold  under  the  statute.  The  words  of  the 
section  above  referred  to  are:  **The  real 
estate  of  an  infant,  idiot,  or  lunatic,  held 
by  descent,  devise,  or  by  contract,  whether 
in  possession,  reversion,  or  remainder,  may, 
on  a  petition  to  the  Circuit  Court  of  the 
county  in  which  the  same,  or  the  greater 
part  thereof,  lies,  be  decreed  to  be  sold.*' 
2  Rev.  Stat.,  Stanton's  ed.  p.  304,  ch.  86, 
art.  3,  Jl.  **  All  difficulty,"  said  the  court, 
"with  respect  to  the  import  of  the  words 
'real  estate,*  as  here  used,  is  removed  by 
another'  provision  of  the  Revised  Statutes, 
which  declare  that  the  words  'real  estate,' 
or  'land,'  in  the  statute  law,  shall  be  con- 
strued to  mean  lands,  tenements  and  here- 
ditaments, and  all  rights  thereto  and 
interests  therein,  other  than  a  chattel  inter- 
est." 1  Id.  p.  261,  i  13.  There  is  a  similar 
provision  in  our  Code,  p.  IIS,  ch.  16  i  17, 
rule  10th.  "The  clause  of  the  will,"  con- 
tinued the  court,  "gives  to  each  of  the  dev- 


isees a  future  interest  in  the  lands  devised 
to  the  others,  contingent  on  the  happening 
of  the  event  mentioned.  This  interest  may, 
perhaps,  be  more  properly  and  technically 
denominated  an  executory  devise,  and  not 
a  contingent  remainder.  The  distinction, 
however  is  immaterial.  It  is  unquestionably 
an  interest  in  the  land,  and  is,  therefore, 
comprehended  within  the  statutory  defini- 
tion of  the  words  real  estate,  although  it  be 
not,  strictly  speaking,  an  estate 'in  posses- 
sion, reversion,  or  remainder. '     These 

674  latter    expressions    *cannot    t>e    con- 
strued as  limiting   or  restricting   the 

power  of  the  Chancellor  *to  the  sale  of  such 
interests  only  as  fall  technically  within  one 
or  the  other  of  these  three  classes  of  estates 
or  interests.  The  evident  intention  of  the 
Legislature  was  to  subject  to  the  jurisdic- 
tion of  the  Chancellor  any  interest  of  an 
infant  in  real  estate,  whatever  might  be 
the  character  of  that  interest,"  &c.  *'No 
reason  of  policy  can  be  suggested  for  ex- 
cluding from  the  operation  of  the  statute 
an  interest  in  the  nature  of  an  executory 
devise,  that  would  not  apply  with  equal 
propriety  to  an  interest  in  remainder, 
whether  vested  or  contingent ;  and  it  cannot 
be  denied  that  a  contingent  remainder  is 
embraced  by  the  terms  of  the  statute  as 
they  have  been  expounded."  The  court 
then,  after  commenting  on  the  case  of 
Jackson  v.  Waldron,  13  Wend.  R.  178, 
which  had  been  cited  to  show  that  such  an 
interest  as  the  court  had  been  considering 
was  a  naked  possibility,  as  it  is  called,  and 
not  assignable  or  releasable,  said  it  was  un- 
necessary to  decide  that  point  upon  general 
principles;  "for,  according  to  our  own 
statutes,"  as  the  court  proceeded  to  say, 
"any  interest  in  or  claim  to  real  estate  may 
be  disposed  of  by  deed  or  will  in  writing. 
Any  estate  may  be  made  to  commence  in 
future,  by  deed  in  like  manner  as  by  will, 
and  any  estate  which  would  be  good  as  an 
executory  devise  or  bequest,  shall  be  good 
if  created  by  deed.  "  2  Rev.  Stat. ,  {  6,  p. 
226."  We  have  a  provision  precisely  like 
this  in  the  Code,  p.  559,  ch.  116,  {  5.  "The 
effect  of  this  enactment,"  said  the  court, 
"is  to  obviate  at  once  all  the  difficulties 
growing  out  of  the  distinctions  which  had 
been  established  by  judicial  construction 
between  such  estates  as  were  alienable  and 
such  as  were  not.  It  will  not  be  doubted, 
we  suppose,  that  under  this  statute,  every 
conceivable  interest  in,  or  claim  to  real 
estate,  whether  present  or  future,  vested  or 
contingent,  and  however  acquired,  may  be 
disposed  of  by  deed  or  will.  Why,  then, 

675  may  not  the  Chancellor  decree  *a  sale 
of  any  interest  owned  by  an  infant  in 

real  estate,  which  might  be  disposed  of  by 
an  adult  owner?  and  is  it  not  manifest  that 
the  law  which  clothes  the  Chancellor  with 
this  power  was  intended  to  embrace  every 
such  interest?"  "Cases  such  as  the  one 
now  under  consideration  may  very  often 
arise,  in  which  the  sale  of  a  future  and  con- 
tingent estate  will  as  certainly  and  as 
effectually  redound  to  the  interest  of  the 
infant    owner,    as    the    sale    of  any  other 
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estate."  The  purchasers  in  that  case, 
which  was  a  proceeding  under  the  Revised, 
Statutes  aforesaid  for  the  sale  of  real  estate 
of  infants,  sought  to  get  rid  of  their  pur- 
chase%  upon  the  ground^  that  the  Circuit 
Court  had  no  power  to  order  a  sale  of  the  con- 
tingent interest  of  the  infants  in  the  lands 
sold.  That  court,  upon  final  hearing, 
overruled  the  objection,  and  confirmed  the 
sale ;  and  the  Court  of  Appeals  affirmed  the 
decree.  Of  course  the  sale  in  that  case  was 
of  the  entire  and  absolute  estate,  and  not  of 
the  contingent  interests  merely.  The  pro- 
ceeds of  sale  and  the  subject  in  which  they 
might  be  invested,  were  to  stand  in  the 
place  of  the  estate  sold,  and  be  subject  to  the 
same  uses  and  limitations. 

The  decisions  I  have  referred  to  seem  to 
leave  no  room  for  doubt  that  a  court  of 
equity  had  jurisdiction  under  the  statutes 
before  referred  to,  to  decree  a  sale  of  the 
property  in  question,  on  the  ground  that 
infants  were  interested  therein — provided 
there  be  no  insuperable  difficulty  in  regard 
to  parties — a  branch  of  the  subject  which 
will  be  considered  presently. 

I  will  now  proceed  to  consider  the  other 
ground  of  equitable  jurisdiction  on  which 
it  is  contended  that  it  was  competent  for 
the  court  in  Norton  v.  Norton,  &c.,  to  de- 
cree a  sale  of  the  property  in  question ;  and 
that  is,  that  it  was  part  of  a  trust  subject. 
The  trust  having  been  created  by  a  deed 
bearing  date  the  18th  of  June,  1840,  between 
Lucy  Nelson  Call,  widow  of  Daniel 
676  Call,  and  Ann  Cameron,  ^is  only 
child  and  residuary  devisee  of  the  first 
part,  P.  S.  Ambler  and  Wm.  M.  Ambler 
of  the  second  part,  and  Daniel  N.  Norton 
and  Lucy  M.,  his  wife,  of  the  third  part, 
whereby  the  parties  of  the  first  part,  in 
consideration  of  five  dollars  paid  by  the 
parties  of  the  second  part,  and  *'of  the  love 
and  affection  which  she  the  said  L/Ucy  Nel- 
son" bore  **to  the  said  Daniel  N.  Norton 
and  Lucy  M.,  his  wife,"  conveyed  to  the 
said  Amblers  and  the  survivor  of  them 
and  the  heirs  of  such  survivor,  two  certain 
lots  of  ground  in  the  city  of  Richmond, 
particularly  described  in  the  said  deed;  but 
upon  this  special  trust  and  confidence  that 
the  said  P.  S.  Ambler  and  W.  M.  Ambler, 
and  the  survivor  of  them,  shall  permit  the 
said  Daniel  N.  Norton  and  Lucy  M.,  his 
wife,  and  the  survivor,  to  hold,  use,  and 
enjoy  the  said  lots  of  ground,  without  claim 
or  charge,  during  their  joint  lives  and 
the  life  of  the  survivor  of  them,  (if  the  same 
be  not  sold  as  hereinafter  provided  for, )  and 
at  the  death  of  the  said  D.  N.  Norton  and 
Lucy  M.,  his  wife,  the  said  Amblers  shall 
hold  the  said  lots  and  their  appurtenances 
to  and  for  the  use  and  benefit  and  as  the 
property  of  the  child  or  children  of  the  said 
Lucy  M.  by  her  husband,  the  said  Daniel  N. , 
w^ho  may  be  living  at  the  death  of  the  said 
Lucy  M.,  and  the  child  or  children  then 
living  of  any  child  or  children  of  the  said 
Lucy  M.  by  the  said  Daniel  N.  who  may 
have  died  in  the  lifetime  of  the  said  Lucy 
M. ;  and  shall  so  convey  the  lots,  &c.,  to  the 
child  or  children  and  grandchild  or  grand- 


children of  the  said  Lucy  M.  and  Daniel  N. 
when  required  after  the  death  of  the  said 
Daniel  N.  and  Lucy  M. ;  and  upon  this 
further  trust  that  if,  in  the  opinion  of  the 
said  Daniel  N.,  it  shall  become  expedient  to 
sell  the  lots,  &c. ,  or  any  portion  of  them  or 
either  of  them,  the  said  Amblers  and  the 
survivor  of  them  shall  permit  him,  the  said 
Norton,  to  do  so,  the  purchase  money  for 
the  same  being  adequately  and  legally 

677  secured  to  the  uses  and  trusts  *before 
described,  the  interest  annually  aris- 
ing therefrom  to  be  paid  to  the  said  Daniel 
N.  during  his  life,  and  to  the  said  Lucy  M. 
after  his  death,  if  she  shall  survive  him, 
during  her  life,  and  the  principal  and  all 
interest  thereon,  accruing  after  the  death 
of  the  said  Daniel  N.  and  Lucy  M.,  to  be 
held  by  the  said  Amblers  and  the  survivor 
of  them  as  the  lots  would  have  been  if  not 
sold.  And  then  follow  the  usual  covenants 
by  the  trustees  for  the  execution  of  the 
trusts,  though  the  deed  was  not  signed  by 
them,  but  only  by  the  parties  of  the  first 
part. 

In  regard  to  the  power  of  a  court  of  chan- 
cery to  decree  a  sale  of  the  property  in 
question  on  the  ground  that  it  was  a  trust 
subject,  it  is  contended  by  the  counsel  for 
the  appellee,  Davis,  that  such  a  power  ex- 
isted either  under  the  jurisdiction  which 
that  court  has  over  the  subject  of  trusts  and 
trust  estates  generally,  or  under  the  pecul- 
iar provisions  of  the  deed  which  created 
the  trust  subject  in  this  case,  or  under  the 
statutes  in  regard  to  the  sale  of  trust  estates. 

That  the  property  at  the  time  it  was  de- 
creed to  be  sold  in  Norton  v.  Norton,  Ac, 
was  a  trust  estate  in  the  meaning  of  the 
law  which  gives  to  the  court  of  chancery 
jurisdiction  in  regard  to  trusts,  and  also  in 
the  meaning  of  the  statutes  which  give  to 
that  court  power  to  decree  the  sale  of  an 
estate  in  trust  when  the  interest  of  the  ben- 
eficiaries in  the  trust  will  be  promoted  by 
such  a  sale,  I  think  there  can  be  no  good 
ground  to  doubt;  and  I  need  not,  therefore, 
notice  the  difference  between  the  English 
statute  of  uses  and  ours.  Under  either,  I 
think,  the  estate  created  by  the  deed  of  the 
18th  of  June,  1840,  before  mentioned, would 
clearly  be  considered  as  a  trust  estate,  un- 
affected by  the  statutes  of  uses,  at  least 
during  the  life  of  Mrs.  Norton. 

That   trust  estates,    and  especially  those 

in    which     infants     are     interested,      are 

peculiarly     within     the    cognizance, 

678  and  *under  the  control   of   a  court   of 
chancery,    there    can    be    no    doubt. 

Whether  that  court,  in  the  exercise  of  its 
general  jurisdiction,  has  power  to  decree 
a  sale  of  real  estate  which  is  held  in  trust 
for  the  benefit  of  infants  or  others  under 
disability,  merely  upon  the  ground  that  the 
interest  of  the  beneficiaries  would  be  pro- 
moted by  a  sale,  is  a  question  which  need 
not  be  considered  in  this  case,  if  there  be 
anything  in  the  deed  creating  the  trust,  or 
any  statute  law  which  confers  the  power 
upon  such  court.  I  will,  therefore,  proceed 
to  consider  those  questions ;  and 
E^irst,    Does   the  deed  confer  the  power? 
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The  grantors  in  that  deed  could  hardly  have 
supposed  tthat  the  interest  of  the  benefici- 
aries in  the  deed  probably  would  not  require 
a  sale  of  the  trust  subject  and  reinvestment 
of  the  proceeds  before  the  time  would  arrive 
for  the  division  of  the  subject  among  the 
children  and  grandchildren  to  whom  it  was 
contingently  limited  in  remainder.  The 
property  consisted  of  vacant  lots,  eligibly 
situated,  in  the  heart  of  an  improving 
city.  Their  chief  value  consisted  in  their 
being  speedily  improved  and  built  upon, 
and  that  was  impossible  while  they  were 
held  in  trust.  So  long  as  they  remained 
as  they  were,  they  would  be  comparatively 
unproductive,  both  to  the  tenants  for  life 
and  the  contingent  remaindermen.  By  sell- 
ing them  at  a  good  price,  which  their  loca- 
tion and  the  existing  state  of  improvements 
around  them  would  then  command,  a  fund 
might  be  raised  which  would  afford  the 
means  of  support  to  the  life  tenants  and  of 
support  and  education  for  their  children. 
By  withholding  the  power  to  make  a  sale 
until  after  the  death  of  the  life  tenants,  not 
only  would  the  property  be  rendered  unprofit- 
able during  that  period,  but  the  tide  of  im- 
provement might  turn  in  another  direction, 
and  the  property  be  thus  rendered  less  sal- 
able. At  all  events  it  was  obviously  impor- 
tant that  the  trustees,  a  court  of  chancery 

if  necessary,  should  be  entrusted  with 
679      the  power  to  make   a   sale  and    *con- 

version,  if,  and  whenever,  in  the  ex- 
ercise of  a  sound  discretion,  it  might  seem 
proper  to  do  so.  Now  let  us  look  at  the 
deed  and  see  if  it  does  not  confer  such  a 
power,  either  expressly  or  by  strong  impli- 
cation. We  find  that  it  does  expressly  con- 
fer such  a  power  on  one  of  the  life  tenants. 
^^  And  upon  this  further  trust  that  if,  in  the 
opinion  of  the  said  Daniel  N.  Norton,  it 
shall  become  expedient  to  sell  the  lots,*' 
Ac,  or  any  portion  of  them  or  either  of 
them,  the  trustees  and  the  survivor  of  them 
''shall  permit  him,  the  said  Norton,  to  do 
so,"  the  purchase  money  to  be  secured  and 
applied  to  the  uses  and  trusts  declared  by 
the  deed.  Now  it  would  be  strange  if  the 
grantors  in  the  deed  only  intended  to  give  a 
power  of  sale  to  Dr.  Norton,  to  be  exercised 
if,  in  his  opinion,  it  should  become  expe- 
dient, and  of  course  to  be  confined  to  the 
period  of  his  life,  which  might  terminate 
at  any  time,  and  did  actually  terminate  a 
year  or  two  thereafter — his  wife,  the  said 
Lucy  M.,  the  other  life  tenant,  having  al- 
ready survived  him  more  than  twenty-five 
years.  The  grantors  knew  that  this  event 
might  take  place,  and  they  could  not  have 
intended  that  In  such  event  no  power  of  sale 
should  anywhere  exist,  however  expedient 
it  might  in  fact  become  to  make  such  a 
sale.  They  must,  therefore,  have  refrained 
from  expressly  conferring  a  power  of  sale 
on  the  trustees  simply  because  they  sup- 
posed the  trustees  would  have  such  power 
as  incident  to  their  office  and  estate  as 
trustees.  And  this  seems  probable  from 
the  form  of  their  expression,  that  if  it 
should  become  expedient,  in  the  opinion  of 
Dr.  Norton,  to   make   a   sale,    the   trustees 


should  permit  him  to  do  so.  Thus  the 
power  is  not  directly  given  to  Dr.  Norton 
by  the  framers  of  the  trust,  but  the  trus- 
tees are  authorized  in  a  certain  contingency 
to  impart  to  him  a  portion  of  the  general 
power  with  which,  as  it  seems,  they  were 
supposed  to  be  invested.  The  grantors,  in 
that  view,  gave  a  power  of  sale  to  the 

680  ^trustees  by  implication.     But,    at  all 
events,    the  power  conferred  on    Dr. 

Norton  was  trust  power,  to  be  exercised  for 
the  benefit,  not  only  of  himself,   but  of  all 
others  who  were  interested  in  the  trusts  of 
the  deed ;  that  is,  of  his  wife,  children  and 
grandchildren.     Will    a   court  of    chancery 
suffer  this   most   necessary   power    to  die, 
merely  because   Dr.  Norton    has  died?    and 
died,  too,  almost  as  soon  as  the   power  was 
given ;  although  the  necessity  for  it  might 
long    survive,    and    has    already    survived 
more  than  a  quarter  of  a  century?    Is  it  not 
a    settled  rule  of  that  court,    that   a  trust 
shall  never  fail  for   the  want  of  a  trustee? 
But  it   is   said  that   this  power  was  discre- 
tionary  in  Dr.  Norton,    and  now  that  he  is 
gone,  cannot  be  exercised.     Is  not  that  too 
strict   and  literal  a  view,    and   does  it  not 
sacrifice  substance  to  form?    The  trust  is, 
that  the  property  shall  be  sold,  if  it  shall 
become  expedient.     Now  it  is  true  that  the 
framers   of  the  trust  referred  the  question 
of  expediency  to  the  opinion  of  Dr.  Norton ; 
and  so  long  as  he  lived,   he  was  a   safe  de- 
pository  of   such   a   trust.     But  that  was  a 
mere  means  of  accomplishing  an   end;  and 
a  court  of  chancery  will  not  permit  the  end 
to  be  lost  because   the   means   marked  out 
have  been  lost,  but  will  devise  other  means 
to  accomplish   the  end.     The  fact  to  be  as- 
certained in  order  to  exercise  the  power  is, 
that   it   is  expedient  to  make  a  sale.     And 
that    fact  the  court  of  chancery    is  as   com- 
petent to    ascertain    as    was    Dr.    Norton. 
There  are  many  cases  in  which   discretion- 
ary  powers   are    also  trust   powers,  which 
can    and    will   be   enforced    by    a   court  of 
chancery.     And    although    that    court   will 
never  interfere  with  the  exercise  of  a  dis- 
cretion which  has    been   conferred   by   the 
author  of  a  trust  so  long  as  it  is  fairly  ex- 
ercised, yet  there  are  many  cases  in  which 
the  court  will  prevent  its  improper  exercise, 
and  will  itself  exercise  it  when  the  person 
on  whom  it  is  conferred   refuses    to   do  so, 
or  is  prevented  by  death  or  otherwise 

681  from  doing  so.  The  *case  in  which 
a  husband  by  his  will  gives  prop- 
erty to  his  wife  during  her  life  in  trust 
for  the  support  of  herself  and  her  chil- 
dren, according  to  her  discretion,  is  a 
familiar  case  of  this  kind.  The  case  of 
Hewett  v.  Hewett,  2  Eden's  Ch.  R.  332, 
decided  by  I^ord  Chancellor  Northington  in 
1765,  which  was  cited  and  much  relied  on 
by  the  counsel  for  the  appellee  Davis,  is 
also  a  case  of  this  kind,  and  a  very  impor- 
tant and  interesting  case  it  certainly  is.  It 
was  decided  by  a  very  great  Judge,  after 
full  argument  and  long  deliberation;  the 
case  having  been  held  under  advisement 
for  two  years,  because,  as  the  Lord  Chan- 
cellor observed  after  its  argument,  *4t  was 
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a  new  case,  and  might  be  of  great  impor- 
tance to  the  parties,  and  might  be  a  leading 
case;'*  as  it  certainly  is.  According  to  the 
marginal  abstract  of  the  reporter,  the  case 
was  this:  ** Power  contained  in  a  will  for 
the  devisees  for  life,  when  in  possession,  to 
cut  down  timber,  as  four  trustees  or  the  sur- 
vivors or  survivor  of  them  should  assign, 
allow  of  or  direct,  all  the  four  trustees  being 
dead :  Held,  that  the  court  would  execute 
the  trust  by  referring  it  to  a  master  to  see 
what  timber  was  fit  to  be  cut  down  from 
time  to  time.'*  The  counsel  for  the  defend- 
ants argued,  that  **the  power  given  to  the 
trustees  is  a  naked  power,  which  if  it  can- 
not exactly  be  complied  with,  is  at  an  end. 
The  books  are  full  of  instances  of  this  na- 
ture;" and  they  proceeded  to  cite  many. 
But  the  court,  as  before  stated,  decided 
otherwise.  I,  therefore,  think  that  the  deed 
in  this  case  created  a  trust  power  of  sale, 
which  it  was  competent  for  the  court  of 
chancery,  after  the  death  of  Dr.  Norton,  to 
execute,  and  that  the  court  had  jurisdiction 
on  that  ground  to  make  the  decree  which 
was  made  in  the  case  of  ** Norton  v.  Nor- 
ton" for  the  sale  of  the  property  in  ques- 
tion." 

Secondly.  Had  the  court  jurisdiction  to 
ipake  such  a  decree  under  the  statutes  in 
regard    to   the   sale   of  trust  estates?    The 

statute  on  this  subject  which  wa6  in 
682      force  *when  the  original   decree   was 

made  in  ** Norton  v.  Norton,  Ac," 
was  the  act  of  January  20th,  1832,  entitled 
'*an  act  authorizing  the  sale  of  trust  estates 
in  certain  cases,"  Sup.  R.  C.  p.  208,  ch. 
150,  before  referred  to.  That  statute  enacts 
'*that  where  any  person  or  persons  for 
whose  benefit  any  estate  is  held  in  trust, 
or  the  trustees  holding  any  estate  for  the 
nse  of  others,  shall  think  that  his  or  her 
interest,  or  the  interest  of  those  for  whose 
use  the  estate  is  held,  will  be  promoted  by 
a  sale  of  the  estate  or  any  part  thereof, 
it  shall  be  lawful,"  &c.  There  is  not  a 
word  in  that  statute  which  is  not  appropri- 
ate to  this  case,  which  is  also  plainly 
within  its  spirit  and  policy.  Why,  then, 
does  it  not  apply  to  the  case?  In  my  opin- 
ion, it  clearly  does,  and  under  it  the  court 
had  jurisdiction  to  decree  the  sale  in  ques- 
tion. The  Code  of  1849,  ch.  128,  i  2,  makes 
no  material  change  of  the  law  in  this  re- 
spect. The  act  of  February  18,  1853,  Sess. 
Acts  1852-3,  p.  49,  ch.  30,  which  also  applies 
to  this  case,  having  been  enacted  before 
the  sale  to  Davis  was  made,  seems  to  put 
the  question  completely  at  rest,  if  there 
could  have  been  any  room  for  doubt  before. 
That  act  is  amendatory  of  the  128th  chapter 
of  the  Code,  and  applies  as  well  to  trust 
estates  as  to  the  estates  of  infants  and  in- 
sane persons.  It  amends  the  2d  section  of 
that  chapter  by  inserting  therein  the 
words,  ** whether  the  estate  of  the  minor  or 
insane  person,  or  of  any  of  the  persons  in- 
terested, be  absolute  or  limited,  and  whether 
there  be  or  be  not  limited  thereon  any 
other  estate,  vested  or  contingent,  and 
whether  the  guardian,  committee  or  trustee, 
or  the  minor,    insane  person,  or  any  of  the 


'  persons  interested,  reside  'in  this  State  or 
not."  Now  in  this  case,  Mrs.  Norton  was 
one  of  the  persons  interested  in  the  trust 
estate.  Her  interest  therein  was  a  limited 
estate,  and  there  was  limited  thereon  a  con- 
tingent estate  to  the  child  or  children  of  her- 
self by  Dr.  Norton  who  might  be  in  being 
at  her  death,  and  the  child  or  children 

683  *then  living  of  any  child  or  children, 
Ac,  who  may  have  died  in  her  life- 
time. This  case,  therefore,  comes  within 
the  express  terms  of  the  last  mentioned  act ; 
as  the  third  section  of  the  act  amendatory  of 
I  7  of  ch.   128  of  the  Code,  further  shows. 

I  am  of  opinion,  therefore,  that  on  the 
several  grounds  aforesaid,  a  court  of  chan- 
cery had  jurisdiction  to  make  the  decree 
which  was  made  in  Norton  v.  Norton,  &c., 
for  the  sale  of  the  laud  in  question,  unless 
there  was  an  insuperable  difficulty  in  the 
way  in  regard  to  parties.  If  such  jurisdic- 
tion existed  on  any  one  or  more,  though 
not  on  all,  of  those  grounds,  that  is  enough 
for  the  purposes  of  this  case.  Although, 
for  reasons  apparent  on  the  face  of  the  bill, 
it  was  originally  framed  with  special  refer- 
ence to  the  statutes  in  regard  to  the  sale  of 
real  estate  belonging  to  infants,  or  in  which 
they  are  interested,  the  requisitions  of 
which  statutes  were  strictly  complied  with, 
yet  as  all  the  facts  of  the  case  are  fully  set 
out  in  the  bill,  and  all  the  proceedings  in 
the  suit  were  regularly  and  legally  con- 
ducted, it  was  competent  for  the  court  to 
make  a  decree  therein  for  the  sale  of  the 
property  in  question,  if  upon  those  facts, 
on  any  ground  whatever,  a  court  of  chan* 
eery  had  jurisdiction  to  make  such  a  de- 
cree. The  trustees,  though  not  made 
parties  to  the  original  bill,  for  reasons 
therein  stated,  were  yet  made  parties  by 
an  amended  bill  before  the  sale  to  Davis 
was  confirmed. 

Then  the  only  remaining  question  to  be 
considered  and  disposed  of  is,  whether  the 
suit  was  defective  for  want  of  necessary 
parties?  If  it  was,  of  course  the  title  ac- 
quired by  Davis,  by  his  purchase  under  the 
decree  made  in  that  suit,  was  also  defective. 

All  the  persons  interested  under  the  deed 
of  trust  of  the  18th  day  of  June,  1840,  afore- 
said, who  were  in  being— the  widow  of  Dr. 
Norton,  and  their  five  children,  and  the 
trustees— were  parties  to  the  suit ;  and 

684  the    only    alleged  *defect   consists  in 
this,    that    by   the  terms  of  the  deed, 

the  trust  subject,  at  the  death  of  Mrs.  Nor- 
ton, is  to  be  held  by  the  trustees  for  the 
use,  and  as  the  property  of,  the  child  or 
children  of  Mrs.  Norton  by  Dr.  Norton  who 
may  be  then  living,  and  the  child  or  chil- 
dren then  living  of  any  child  or  children  of 
the  said  Norton  and  wife  who  may  have 
died  in  her  lifetime ;  so  that,  as  is  contended 
by  the  counsel  of  the  appellants,  the  grand- 
children of  said  Norton  and  wife,  who  may 
thus  become  interested  in  the  trust  subject, 
not  being  parties  to  the  suit,  they  will  not 
be  bound  by  the  decrees  made  therein,  and 
therefore,  to  the  extent  of  their  contingent 
possible  interests,  at  least,  the  title  of 
Davis  is  defective. 
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The  answer  made  to  this  objection  by  the 
counsel  of  Davis  is,  that  although  those 
unborn  grandchildren  were,  of  course,  not 
personally  parties  to  the  suit,  because  it 
was  impossible  to  make  them  such  parties, 
yet  they  were  parties  to  the  suit  by  repre- 
sentation, and  will  be  as  effectually  bound 
by  the  decrees  made  therein,  as  if  they  had 
been  in  being  and  made  personally  parties 
to  the  suit.  It  is  contended  that  they  were 
represented  by  their  mother  and  their 
parents,  if  not  by  the  trustees  also. 

It  is  certainly  a  general  rule  in  regard  to 
suits  in  equity,  that  *^  all  persons  having 
an  interest  in  the  object  of  the  suit,  ought 
to  be  made  parties. "  Calvert  on  Parties  to 
Suits  in  Equity,  p.  11.  **It  is  a  rule." 
says  that  author,  ** founded  upon  the  ad- 
vantage which  all  persons  interested  will 
derive  from  the  completeness  of  the  decree, 
and  from  the  entire  settlement  of  a  matter 
in  litigation ;  in  other  words,  it  is  founded 
upon  convenience,  and  the  same  principle 
guides  our  courts  of  equity  in  their  mode 
of  putting  the  rule  into  operation,  as  they 
never  allow  it  to  produce  any  inconvenience 
which  can  safely  be  avoided.  With  this 
view,  they  have  adopted  the  principle  of 
representation."  Id.,  p.  19.  The  au- 
685  thor  then  proceeds  to  examine  *the 
doctrine  of  representation,  in  the 
course  of  which  examination  he  refers  to 
that  representative  character  which  is  de- 
rived from  the  law,  as  in  the  case  of  exec- 
utors and  administrators,  of  assignees  of 
bankrupts  and  insolvents,  of  corporations ; 
Id.  20;  or  which  arises  where  suits  may  be 
brought  by  or  against  certain  persons  on 
behalf,  or  on  account  of  themselves  and 
others  having  a  community  or  similarity 
of  interest.  Id.  28.  He  then  says:  ** An- 
other kind  of  representation  admitted  in 
the  practice  of  courts  of  equity,  is  the  rep- 
resentation of  all  persons  having  interest 
in  real  property,  subsequent  to  the  first 
estate  of  inheritance,  and  liable  to  be  de- 
feated by  a  recovery.  This  representation 
takes  place  in  the  person  entitled  to  the 
first  estate  of  inheritance.  The  rule  is 
firmly  established,  and  the  principle  and 
extent  of  it  may  be  extracted  from  the  fol- 
lowing dicta" — which  he  proceeds  to  quote 
from  what  Lrord  Eldon  says,  in  Lloyd  v. 
Johnes,  9  Ves.  R.  37,  and  L<ord  Northington 
says  in  Pelham  v.  Gregory,  1  Eden.  R.  520; 
and  then  says:  "From  these  passages,  it 
appears  that  the  modification  of  the  general 
rule  has  ,been  adopted  on  grounds  partly  of 
necessity,  partly  of  convenience,  and  upon 
a  principle  of  justice  to  persons  entitled  to 
remote  interests,  that  they  may  not  be  ex- 
posed to  any  vexations  which  the  caprice 
or  self-interest  of  those  who  actually  enjoy 
or  wish  to  clcim  a  property  might  chance 
to  produce.  Another  important  principle 
in  favor  of  this  doctrine  is,  that  in  the 
person  of  the  first  tenant  in  tail  there  is 
brought  before  the  court  one,  whose  inter- 
est is  of  such  a  nature  as  to  insure  his  giv- 
ing a  fair  trial  to  the  legal  right.  This 
last  principle  seems  to  have  established  the 
limit  to  the  number  of  interests  which  may 


be  represented  by  the  person  entitled  to  the 
first  estate  of  inheritance.  Such  interests 
may  be  described  in  different  terms;  they 
are  interests  which  depend  upon  that  first 
estate;  which,  together  with  that  es- 
tate, make  up   the   fee  simple;  those 

686  *which  come  within  the  definition  of 
a    remainder,    viz:  *a    residue    of  an 

estate  in  land  depending  upon  a  particular 
estate,  and  created  together  with  the  same;* 
they  are  interests  which  the  tenant  in  tail 
can  destroy,  and  which,  for  that  very  rea- 
son, there  is  peculiar  propriety  in  empower- 
ing him  to  defend."  Id.  50.  •'This  kind 
of  representation,"  he  further  says,  ''has 
even  been  carried  further:  it  has  been  said 
by  L<ord  Redesdale,  that  'it  is  sufficient  to 
bring  before  the  court  the  first  tenant  in 
tail  in  being;  and  if  there  be  no  tenant  in 
tail  in  being,  the  first  person  entitled  to 
the  inheritance;  and  if  no  such  person, 
then  the  tenant  for  life.  Many  of  the  same 
principles  which  justified  the  court  in  pro- 
ceeding when  only  the  first  tenant  in  tail 
was  present,  may  be  used  in  justification 
of  this  further  step.  There  is  in  both  cases 
the  same  necessity,  the  same  convenience, 
and  on  the  part  of  persons  remotely  en- 
titled, the  same  liability  to  the  vexations 
litigation  of  the  present  possessors  of  the 
property."  Id.  51.  After  quoting  from 
what  Lo'rd  Redesdale  says  in  Grifiard  ▼. 
Hort,  1  Sch.  &  Lef.  R.  409,  the  author  pro- 
ceeds: **The  general  principle  of  represen- 
tation established  in  these  cases  may  be 
thus  expressed:  *In  respect  of  the  first 
estate  of  inheritance,  and  of  all  interests 
depending  upon  it,  it  is  sufficient  to  bring 
before  the  court  the  person  entitled  to  that 
first  estate ;  and  if  there  be  no  such  person, 
then  the  tenant  for  life." 

The  dictum  of  Z/ord  Redesdale,  in  Gi£Fard 
V.  Hort,  which  has  been  already  quoted, 
will  justify  a  statement  of  this  kind  of  rep- 
resentation in  these  comprehensive  words. 
It  is  however  suggested  that  there  should 
be  some  qualification  in  respect  of  the 
tenant  for  life;  and  that,  except  under 
very  particular  circumstances,  no  tenant 
for  life  would  be  considered  capable  of 
maintaining  the  suit,  unless  he  were  one 
to  whose  issue  there  was  a  remainder  in 
tail.     For    instance,    that    if  A   were 

687  tenant  for  life,  with  remainder  *to  B 
for   life,    remainder    to    B'a    unborn 

issue  in  tail ;  B  as  well  as  A  must  be  made 
a  party ;  and  that  if  A  were  tenant  for  life, 
remainder  to  B's  unborn  issue  in  tail,  re- 
mainder to  C  in  tail,  and  C  is  living,  C  as 
well  as  A  should  be  made  a  party.  On  the 
other  hand,  if  in  the  first  of  these  cases  B, 
or  in  the  second  C,  were  not  living,  a  plea 
of  necessity  might  possibly  be  admitted 
for  making  A  sole  representative  of  the 
legal  estate.  No  direct  authority  is  pro- 
duced for  these  latter  suggestions,  which 
are  however  thrown  out  for  consideration, 
and  are  in  some  measure  supported  by  the 
expressions  quoted  in  the  note  below."  Id. 
52.  The  author  then  proceeds  to  show  how 
** courts  of  equity,  having  adopted  the  prin- 
ciple  of   representation,    work   it    out    by 
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treating  the  persons  represented  as  if  they 
had  been  parties  present;'*  (Id.  54)  the  ob- 
ject of  the  court  in  dealing  with  rights  of 
this  kind  being  **to  settle  them  forever." 
Id.  59.  The  first  section  of  the  first  chapter 
of  the  author's  work  treats  of  the  general 
rule  in  regard  to  parties,  before  referred  to. 
The  second  section  treats  of  the  **doctrine 
of  representation"  as  a  modification  or  qual- 
ification of  that  rule.  And  the  third  section 
treats  of  **exceptions  to  the  general  rule.** 
This  last  section  he  thus  commences: 
'*The  several  kinds  of  representation  which 
have  been  enumerated  cannot  properly  be 
termed  exceptions  to  the  general  rule;  they 
are  merely  the  modes,  in  which,  for  the 
sake  of  convenience,  the  court  allows  the 
several  interests  to  be  protected,  with  a 
view  to  make  a  complete  decree.**  Id.  64. 
I  have  quoted  thus  freely  from  the  work  of 
Mr.  Calvert,  because  it  is  a  work  of  high 
reputation,  and  was  very  much  referred  to 
by  the  counsel  on  both  sides  in  the  argu- 
ment of  this  case;  and  also,  because  I 
wished  fully  to  show  the  nature  and  extent 
of  the  doctrine  of  representation,  as  under- 
stood in  England,  so  far  as  it  applies  to 
this  case,  and  that  wherever  it  applies,  the 

parties  represented  are  as  effectually 
688      *bound   by  the  decrees  in  the  suit  as 

if  they  had  been  parties  in  their 
proper  persons.  See  also  Mitf.  PI.  174, 
marg.  and  Story's  Eq.  PI.  ii  144  and  145. 
The  only  case  decided  by  this  court,  in 
which  the  doctrine  of  representation  has 
been  considered  and  expressly  applied,  is 
the  case  of  Baylor*s  lessee  v.  Dejarnette, 
13  Gratt.  152;  in  which  it  was  held — first, 
that  the  son  of  E  took  a  contingent  re- 
mainder in  fee  in  the  estate  devised  by  B, 
dependent  upon  his  being  alive  at  the  death 
of  K ;  and  secondly,  that  the  son  of  E,  not 
having  been  in  being  when  the  suit  was 
revived  against  E,  (though  he  was  in  being 
when  the  decree  was  rendered, )  and  having 
no  certain  interest  in  the  estate,  was  not  a 
necessary*  party,  but  is  concluded  by  the 
decree  against  E,  the  tenant  for  life. 
Judge  Lee,  in  his  opinion  in  that  case,  in 
which  all  the  other  judges  concurred,  ex- 
amined the  doctrine  quite  fully,  referring 
to  most  of  the  treatises  and  cases  on  the 
subject,  and  making  quotations  from  sev- 
eral of  them.  He  applied  the  doctrine  to 
that  case  by  holding  a  father,  tenant  for 
life  of  an  estate,  to  be  a  sufficient  repre- 
sentative of  his  son,  who  was  contingently 
entitled  in  remainder  to  the  estate,  in  a 
suit  brought  against  the  father  to  subject 
the  estate  to  a  charge  thereon,  and  by 
holding  the  son  to  be  concluded  by  the  de- 
cree which  was  rendered  In  the  suit  against 
the  father.  Judge  I^ee,  in  speaking  of  the 
suggestion  of  Calvert,  that  the  tenant  for 
life,  who  should  be  regarded  as  representing 
the  whole  estate,  must  generally  be  one 
whose  child,  if  he  have  one,  will  become 
entitled  to  the  inheritance,  and  who  would 
therefore  be  induced  to  make  a  proper  de- 
fence, and  thus  take  care  of  the  inheritance 
for  his  children,  says  that  Calvert  admits 
there  is  no  direct  authority  for  the  sugges- 


tion, though  he  thinks  it   is   countenanced 

by    expressions    to    be  found   in  several  of 

the   cases.     Judge   Lee  further  says :  **The 

condition  required  by  this  suggestion 

689  is,  however,    fully  met  in  this  *case, 
as    the   lessor   of   the    plaintiff    who 

would  take  the  remainder  in  fee  if  he  sur- 
vived his  father,  is  the  son  of  the  tenant 
for  life  who  was  made  defendant.**  Id.  170. 
The  same  observation  applies  with  increased 
force  to  this  case,  in  which  the  unborn  per- 
sons, who  might  come  into  being  and 
become  interested  in  the  estate,  were  rep- 
resented in  the  suit  by  their  own  parents, 
and  moreover  by  their  grandmother,  the 
tenant  for  life,  and  the  trustees.  In  Baylor 
V.  Dejarnette,  the  son  of  E  came  into  being 
pending  the  suit,  and  before  the  decree  was 
rendered,  and  yet  it  was  held  not  to  be 
necessary  to  make  him  a  party  by  an 
amended  or  supplemental  bill,  because  ^*no 
estate  vested  in  him  upon  his  birth,  and 
none  could  vest  unless  he  fulfilled  also  the 
condition  of  surviving  his  father.**  Id. 
169.  In  our  case,  not  only  at  the  time  of 
the  institution  of  the  suit  of  Norton  v. 
Norton,  &c.,  but  also  when  the  decrees  of 
sale  were  pronounced,  and  the  sale  was 
made  and  confirmed,  all  persons  in  being 
who  had  an  interest  in  the  estate,  whether 
present  or  future,  vested  or  contingent, 
were  parties  to  the  suit.  It  seems  to  me, 
therefore,  that  the  case  of  Baylor  v.  De- 
jarnette is  a  direct  and  binding  authority 
in  favor  of  the  doctrine  of  representation 
before  referred  to,  and  of  its  application  to 
such  a  case  as  this.  It  is  argued,  that  the 
doctrine  is  confined  to  cases  in  which  the 
suit  is  brought  to  enforce  a  charge  upon  an 
estate  affecting  the  whole  fee,  in  which 
cases,  it  is  said,  that  it  would  be  very  un- 
reasonable and  unjust  that  the  party  having 
the  charge  '*  should  be  delayed  or  embar- 
rassed in  enforcing  it,  by  reason  of  limita- 
tions by  way  of  remainder  to  persons  whom 
it  might  be  impossible  or  improper  to  make 
parties  to  the  cause.**  Certainly  it  would 
be  very  unreasonable  and  unjust.  But  that 
is  not  the  only  instance  in  which  it  would 
be  very  unreasonable  and  unjust  that  a 
X>arty  should  be  delayed  or  embarrassed  in 
the  prosecution  of  his  suit  by  reason 

690  of  such   limitations.     *And  that  case 
is  put  in  the  books  and  in  the  opinion 

of  Judge  Lee  by  way  of  instance,  and  not 
as  a  limitation  of  the  rule,  which  exists 
wherever  its  reason  exists,  and  that  reason 
is  to  be  found  in  the  convenience  and 
often  the  necessity  of  things.  This  rule  of 
representation  often  applies  to  living  per- 
sons, who  are  allowed  to  be  made  parties 
by  representation  for  reasons  of  conven- 
ience and  justice,  because  their  interests 
will  be  sufficiently  defended  by  others  who 
are  personally  parties,  and  who  have  mo- 
tives both  of  self  interest  and  affection  to 
make  such  defence,  and  it  is  therefore  con- 
sidered unnecessary  to  make  such  living 
persons  parties,  and  indeed  improper  to  do 
so,  and  thus  compel  them  to  litigate  about 
an  interest  which  may  never  vest  in  them. 
But  the  rule  also  often,  and  a   fortiori,   ap- 
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plies  to  persons  not  in  being,  and  who  of 
course  may  never  be  in  being,  who  are 
allowed  to  be  made  parties  by  representa- 
tion for  reasons,  not  only  of  convenience 
and  justice,  but  of  necessity  also,  because 
it  is  impossible  to  make  them  personally 
parties.  It  will  be  found  by  an  examina- 
tion of  all  the  cases,  that  the  rule  and  the 
reason  of  it  go  to  this  extent,  and  that 
necessity  is  recognized  as  an  all  sufficient 
reason  for  it  wherever  such  necessity  exists. 
In  Giffard  v.  Hort,  supra,  L/ord  Redesdale 
uses  this  language,  which  is  quoted  by 
Judge  L/ce  in  Baylor  v.  Dejarnette:  **Where 
all  the  parties  are  brought  before  the  court 
that  can  be  brought  before  it,  and  the  court 
acts  on  the  property  according  to  the  rights 
that  appear,  without  fraud,  its  decision 
must  of  necessity  be  ^nal  and  conclusive. 
It  has  been  repeatedly  determined,  that  if 
there  be  tenant  for  life,  remainder  to  his 
iirst  son  in  tail,  remainder  over,  and  he  is 
brought  before  the  court  before  he  has  issue, 
the  contingent  remaindermen  are  barred.*' 
See  also  Finch  v.  Finch,  2  Ves.  Sen.  R. 
491 ;  Calvert  on  Parties  52,  note  7.  In 
Kngland  the  cases  to  which  the  rule  has 
been  generally  applied  have  been  cases 
691  in  which  entailed  'estates  were  in- 
volved ;  and  in  this  country  we  have 
no  such  estates.  There  have  been  there  no 
such  cases  as  the  one  we  are  now  consider- 
ing, because  there  the  Court  of  Chancery 
has  not  yet,  I  believe,  been  authorized  by 
statute  to  decree  a  sale  of  lands  in  which 
infants  and  others  under  disability  are  in- 
terested, on  the  ground  that  it  would  be  to 
their  advantage  to  do  so.  When  it  appears 
to  the  Court  of  Chancery  there  that  an  in- 
fant would  be  benefited  by  a  sale  of  his 
real  estate,  all  that  the  court  will  in  general 
do  in  such  a  case  is,  to  give  leave  to  the 
infant  or  his  friends  to  apply  for  an  act  of 
Parliament  to  authorize  the  sale ;  and  such 
an  act  is,  I  suppose,  always  passed  in  such 
cases.  But  here,  courts  of  chancery  have 
been  authorized  by  general  statutes  to  ex- 
ercise complete  jurisdiction  on  this  subject ; 
and  these  statutes  have,  as  before  shown, 
been  liberally  construed,  so  as  to  advance 
the  remedy  and  promote  the  policy  of  the 
I/egislature.  The  same  rules  which  apply 
to  other  suits  in  chancery  apply  also  to 
suits  brought  under  these  statutes,  except 
where  they  otherwise  direct ;  and  therefore 
the  rule  in  regard  to  representation  applies 
to  the  latter  suits.  That  the  rule  in  Eng- 
land applies  to  other  cases  than  those  in 
which  a  charge  is  sought  to  be  enforced 
against  an  estate  is  shown  by  the  case  of 
Gaskell  v.  Gaskell,  6  Sim.  R.  643,  9  Cond. 
Bug.  Ch.  R.  643,  referred  to  in  the  argu- 
ment of  this  case,  and  also  in  the  opinion 
of  Judge  L/ee,  13  Gratt.  168.  In  that  case, 
a  bill  by  a  tenant  for  life,  with  remainder 
to  his  unborn  sons  in  tail,  for  partition, 
was  maintained,  and  the  decree  held  bind- 
ing on  the  sons  when  they  should  come  into 
being.  The  tenant  for  life  was  there  re- 
garded as  the  representative  of  his  unborn 
sons,  though  he  was  plaintiff;  the  Vice- 
Chancellor   being  of  opinion   that  it  made 


no   difference   whether   he   was  plaintiff  or 

defendant,    and   saying   that  the  court  had 

frequently     decreed    partition    where     the 

tenant  for  life  was  defendant.     There 

692  is  nothing  peculiar  in  the  'subject  of 
partition    which  rendered   the  rtde  of 

representation  applicable  to  that  case.  On 
the  contrary,  if  there  be  any  difference 
between  that  subject  and  any  other  in  this 
respect,  there  would  seem  to  be  less  reason 
for  applying  the  rule  to  that  subject  than 
to  others ;  for  we  know  that  a  tenant  for 
life  or  for  years,  who  holds  an  estate  jointly 
or  in  common  with  others,  may  have  a  par- 
tition of  the  estate,  so  far  as  he  is  con- 
cerned, without  affecting  the  rights  and 
interests  of  those  who  may  be  entitled  to 
the  estate  in  reversion  or  remainder, 
whether  such  interests  be  vested  or  contin- 
gent; and  therefore  it  may  be  said,  that 
there  is  no  necessity  for  his  asking  for  a 
partition  which  will  affect  those  interests. 
Yet  it  is  often  convenient  to  do  so,  and 
that  convenience  is  a  sufficient  reason  for 
applying  the  rule  of  representation  to  the 
case. 

But  there  is  another  view  to  be  taken  of 
the  subject,  which  I  think  is  perfectly  con- 
clusive of  the  case.  I  have  shown  that  the 
Court  of  Chancery  has  jurisdiction  of  the 
subject  matter,  both  in  the  exercise  of  its 
general  jurisdiction  over  the  subject  of 
trusts  for  the  purpose  of  enforcing  the  ex- 
ecution of  the  trusts  and  powers  created 
and  declared  by  the  deed  of  the  18th  day  of 
June,  1840,  aforesaid,  and  also  in  decreeing 
the  sale  of  an  estate  in  trust  under  the 
statutes  before  referred  to.  I^et  us  first 
consider  the  case  in  the  former  aspect.  I 
think  I  have  shown  that  the  deed  confers  a 
power  of  sale  on  Dr.  Norton,  which  is  a 
trust  power  for  the  benefit  of  others  as  well 
as  himself,  and  which  a  court  of  chanoeiy 
can  execute  notwithstanding  the  death  of 
Dr.  Norton.  A  suit  has  been  brought  for 
its  execution,  to  which  all  persons  in  being 
having  any  interest  in  the  subject  or  the 
trust  were  made  parties:  the  trustees,  the 
tenant  for  life,  and  the  contingent  re- 
maindermen, being  all  those  who  apparently 
will  be  entitled  to  the  estate  at  the  death 
of  the  life  tenant.  Now  can  it  be  pos- 
sible   that    this   suit   is  defective  for 

693  *want  of  necessary  parties  because 
some  of  these  contingent  remainder- 
men may  die  in  the  lifetime  of  their  mother 
leaving  children  who  may  survive  her,  and 
thus  become  interested  per  formam  doni, 
and  because  such  children  were  not,  as  they 
could  not  be,  personally  made  parties?  Can 
it  be  possible  that  a  court  of  chancery  is 
powerless  during  the  life  of  Mrs.  Norton, 
who  has  already  survived  her  husband 
twenty-six  years,  to  execute  this  trust  power 
of  sale,  although  the  interest  of  all  the  liv- 
ing beneficiaries  in  the  trust,  and  even  of 
all  beneficiaries  therein  who  may  hereafter 
come  into  being,  would  be  promoted  by  the 
sale,  and  manifestly  requires  it?  Powerless, 
because  possibly  persons  not  now  in  being 
may  hereafter  come  into  being,  and  become 
interested  in  the  subject  on  the  further  and 
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double  conting-encj  of  their  surviving,  first 
their  parent  and  then  their  grandmother, 
and  because  the  doctrine  of  representation 
does  not  apply  to  such  a  case?  If  ever  there 
was  a  case  to  which  it  should  apply,  this, 
it  seems  to  me,  is  one.  The  rule  in  regard 
to  parties  is  a  rule  of  convenience,  and  the 
court  will  never  allow  it  to  be  so  applied  as 
to  do  an  injury,  to  obstruct  the  administra- 
tion of  justice.  To  do  so,  would  be  to  prefer 
the  shadow  to  the  substance,  the  means  to 
the  end;  to  sacrifice  justice  to  the  forms 
devised  for  its  attainment.  It  seems  to  me 
that  when,  in  a  suit,  brought  to  enforce 
the  execution  of  such  a  trust,  all  persons 
in  being  who  are  interested  in  the  object 
of  the  suit  are  convened  before  the  court  as 
parties,  it  is  perfectly  competent  for  the 
court  to  decree  accordingly,  and  any  title 
acquired  under  such  decree  is  good,  not  only 
against  those  persons,  but  all  others  who 
may  afterwards  come  into  being  and  be- 
come interested  in  the  trust. 

Now  let  us  consider  the  case  in  the  other 
aspect ;  that  is,  as  a  case  in  which  a  trust 
estate   was   decreed    to   be  sold   under  the 

statutes  aforesaid.  The  case  comes 
694      within  the  *express  terms  of  some  of 

these  statutes,  as  I  have  already 
shown,  ^specially  does  it  come  within  the 
express  terms,  and  true  intent  and  mean- 
in|2r,  of  the  act  of  January  20th,  1832,  au- 
thorizing the  sale  of  trust  estates  in  certain 
cases;  and  of  the  Code  of  1849,  ch.  128,  { 
2;  and  of  the  act  of  February  18,  1853, 
amendatory  of  chapter  128  of  the  Code. 
When,  therefore,  the  Legislature,  in  general 
terms,  empowered  a  court  of  chancery  to 
decree  a  sale  of  any  trust  estate,  if  it  be 
clearly  shown  that  the  interest  of  the  ben- 
eficiaries will  be  promoted,  find  the  court  is 
of  opinion  that  the  rights  of  no  person  will 
be  violated  thereby,  did  it  not,  by  necessary 
implication,  if  not  expressly,  empower  the 
court  to  use  all  the  means  which  were  nec- 
essary to  accomplish  the  end  in  view?  The 
L/egislature  knew  that  in  many,  if  not 
most,  trust  estates,  unborn  persons  might 
come  into  being  and  become  interested. 
Did  they  mean  to  exclude  all  such  estates 
from  the  operation  of  the  law,  when  they 
came  not  only  within  its  literal  terms,  but 
also  within  the  spirit  and  policy  of  the  law? 
If  they  had  so  intended,  would  they  not  so 
have  expressly  declared?  Would  they  have 
left  their  intention  in  doubt  in  a  case  where 
there  should  be  the  greatest  possible  cer- 
tainty? Is  it  not  much  more  reasonable  to 
suppose  that  they  intended  to  embrace  all 
trust  estates  which  their  words,  and  the 
spirit  and  policy  of  their  law  embraced?  and 
to  require  only  that  all  persons  in  being 
who  were  interested  in  the  trust  should  be 
made  personally  parties  to  the  suit,  and  to 
make  the  decree  therein  binding,  not  only 
on  those  parties,  but  all  other  persons  who 
might  thereafter  come  into  being  and  be 
interested  in  the  trust?  In  other  words,  to 
adopt  the  rule  of  representation  before 
mentioned,  and  apply  it  to  such  unborn 
persons?  Is  there  not  at  least  as  much  rea- 
son   for  applying   it   to  such  a  case  as  for 


applying  it  to  any  other  case  in  chancery? 
If  it  be  a  proper  rule,  and  founded  on  con- 
venience or  necessity,  in  a  suit  brought 
695  *to  recover  property,  or  enforce  a 
charge  against  it,  is  it  not  at  least  as 
much  so  in  a  suit  brought  merely  to  change 
the  form  of  the  subject  or  investment,  and 
that,  too,  for  the  benefit  of  all  persons  who 
are  or  may  become  interested  therein?  Is 
it  not  sufficient,  in  the  latter  case,  to  take 
care  to  guard  the  possible  interest  of  un- 
born persons,  by  the  presence,  as  personal 
parties  to  the  suit,  of  all  living  persons 
who  are  interested  therein,  some  or  most  of 
whom  have  the  same  interest  in  kind, 
though  greater  in  degree,  than  that  of  those 
who  may  hereafter  become  interested  and 
stand  in  the  closest  degree  of  relationship  to 
them?  The  amendatory  act  of  February  18, 
1853,  plainly  contemplates  cases  in  which 
unborn  persons  may  become  interested  in 
the  subject,  for  it  expressly  embraces  estates 
on  which  contingent  estates  are  limited, 
and  we  know  that  such  contingent  estates 
frequently,  if  not  generally,  enure  to  per- 
sons unborn  at  the  time  of  the  creation  of 
the  trust,  and  depend  on  the  contingency 
of  their  being  afterwards  born.  The  act  of 
March  15,  18^,  before  referred  to,  expressly 
declares  that  **the  decree  rendered  in  such 
suit  (as  is  authorized  by  that  act),  shall 
be  as  binding  upon  all  persons  who  may  be 
born  thereafter  and  become  interested  in 
the  said  estate,  in  like  manner  and  to  the 
like  extent  as  it  is  upon  the  parties  to  the 
said  suit."  That  act  does  not  apply  to  this 
case,  as  already  mentioned,  but  it  shows 
that  the  Legislature  certainly  intended  in 
that  case  to  apply  the  rule  of  representation, 
and  make  the  decree  conclusive  against 
persons  who  might  be  bom  after  the  decree 
and  become  interested  in  the  estate,  for 
they  expressly  said  so.  There  is  at  least  as 
much,  and,  indeed,  the  same,  reason  for 
applying  the  rule  to  the  case  of  a  sale  of  a 
trust  estate,  as  to  the  case  of  a  sale  of  an 
estate  subject  to  a  contingent  limitation, 
as  a  trust  may  be,  and,  in  fact,  is,  in  this 
very  case.  If,  therefore,  the  rule  does  not 
apply  to  the  case  of  a  sale  of  a  trust 
6%  estate,  it  is  only  because  the  *L/egis- 
lature  has  not  expressly  said  so,  and 
not  because  of  any  unfitness  of  the  thing. 
But  I  have  already  shown,  I  think,  that 
the  Legislature  did  say  so  by  strong  impli- 
cation, and  that  such  is  the  proper  con- 
struction and  effect  of  the  law.  It  is 
argued,  I  know,  that  the  express  declaration 
before  referred  to,  contained  in  the  act  of 
March  15,  1858,  shows  that  the  Legislature 
did  not  intend  to  give  the  same  effect  to 
decrees  made  for  the  sale  of  trust  estates 
under  the  statutes  before  mentioned,  as 
those  statutes  contain  no  such  express 
declaration.  The  answer  to  this  argument 
is,  that  while  it  belongs  to  the  Legislature 
to  enact  laws,  it  is  the  province  of  the 
courts  to  construe  them;  and  though  the 
opinion  of  the  Legislature  as  to  the  mean- 
ing and  effect  of  prior  statutes,  is  entitled 
to  great  respect,  it  is  by  no  means  binding 
on  the  courts.     But  it  does  not  follow,  from 
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the  terms  used  in  the  act  of  March  15,  1858, 
that  the  I^eg'islature  thereby  intended  to 
indicate  any  opinion  in  regard  to  the  true 
construction  of  any  prior  statute.  It  was 
meet  and  fit  that  in  the  act  of  1858  they 
should  use  such  lang-uage  as  plainly  to  show 
their  meaning*,  and  leave  no  room  for  doubt 
or  difficulty.  They  were  not  legislating  in 
regard  to  the  sale  of  trust  estates,  or  they 
would  have  made  the  same  express  declara- 
tion in  regard  to  them,  as  there  was  the 
same  reason  for  doing  so.  They  left  them 
to  stand  where  the  law  had  already  placed 
them. 

In  Garland  v.  I^oving,  Ac,  before  re- 
ferred to,  there  is  something  in  the  opinion 
of  the  court  delivered  by  Judge  Coalter, 
apparently  inconsistent  with  some  of  the 
views  I  have  expressed.  In  that  case  it 
was  possible  that  James  L/Oving  and  wife 
might  have  other  children  who  would  be- 
come interested  with  those  already  in  being 
in  the  estate  which  was  sought  to  be  sold, 
and  the  court  seemed  to  suppose  that  it 
would  be  necessary  to  sell  the  estate,  if  sold 
at  all,  subject  to  the  contingent  claim 
697  of  such  after-born  children;  *thus 
ignoring,  or  taking  no  notice  of,  the 
doctrine  of  representation  as  applicable  to 
the  case.  Notwithstanding  this  supposed 
difficulty,  the  court  was  of  opinion  that  it 
was  competent  to  a  court  of  chancery  to 
decree  such  a  sale.  **It  will  therefore,*' 
said  the  court,  '  ^  be  for  the  consideration 
of  the  Chancellor,  whether  a  fair  and  proper 
sale  of  the  property  can  be  made  under  that 
condition,  subjecting  the  fund,  to  be  in- 
vested as  aforesaid,  to  the  purchaser  for  his 
indemnity  against  any  such  possible  claim ; 
of  all  which  he  will  judge  before  the  sale 
and  arrangements  are  finally  closed.  If, 
under  all  these  circumstances,  a  sale  mani- 
festly to  the  interest  of  the  infants  can  be 
made,  this  court  thinks  it  will  be  proper 
to  decree  the  same,  taking  care  that  the 
proceeds  thereof  shall  be  properly  invested 
and  secured  for  the  use  of  the  cestui  que 
trusts,  according  to  their  rights  as  they 
now  appear,  or  may  hereafter  appear,  or  of 
any  future  cestuis  que  trust,  who  may  be 
entitled  under  the  deed  aforesaid,  with 
liberty  to  the  parties  from  time  to  time  to 
apply  to  the  court  for  further  directions." 

Now  it  would  certainly  have  been  much 
better  for  all  persons  concerned,  if  the  court 
had  applied  the  doctrine  of  representation 
to  that  case,  and  made  the  decree  for  a  sale 
conclusive  against  any  such  future  possible 
claimant,  instead  of  directing  the  sale  to 
be  made  subject  to  his  claim.  That  case 
was  submitted  to  the  court  without  argu- 
ment, by  Mr.  Chapman  Johnson,  who  was 
counsel  for  both  parties.  And  the  doctrine 
of  representation,  as  applicable  to  the  case, 
seems  therefore  to  have  been  overlooked. 
But  however  that  may  be,  the  case  was  de- 
cided soon  after  the  first  statute  on  the  sub- 
ject of  the  sale  of  the  real  estate  of  infants 
was  passed,  and  under  that  statute;  and 
can  afford,  therefore,  no  binding  rule  in 
regard  to  the  construction  of  subsequent 
statutes  on  the  subject,  if  it  can  afford  any 


such  rule  at  all,  even  in  regard  to  the 

698  statute  *under  which  it  occurred.     But 
it    is   in   direct  conflict,  even  in  this 

respect,  with  the  case  of  Cooper  v.  Hepburn, 
&c.,  supra,  recently  decided  by  this  court. 
That  case  occurred  under  the  original  stat- 
ute of  1819,  amended  by  the  act  of  1827, 
which  amendment,  however,  does  not  seem 
to  make  a  material  difference  between  the 
two  cases  in  regard  to  the  question  we  are 
now  considering.  In  Cooper  v.  Hepburn, 
&c.,  M,  as  guardian  of  his  infant  children, 
filed  a  bill  for  the  sale  of  the  real  estate 
held  by  himself  for  life  and  by  his  children 
in  remainder,  and  it  was  decreed  to  be  sold 
accordingly.  The  purchaser  was  compelled 
to  complete  his  purchase,  although  it  was 
possible  that  other  children  might  after- 
wards be  born  and  become  interested  in  the 
subject,  the  court  having  held  that  the 
remainder  vested  in  the  first  child  of  M 
upon  his  birth,  subject  to  open  and  let  in 
the  after-bom  children  as  they  severally 
came  into  being.  Thus  the  doctrine  of  rep- 
resentation was  actually  applied  to  the 
case,  and  it  was  just  such  a  case  in  this 
respect  as  was  that  of  Garland  v.  Loving. 
It  is  true,  that  neither  in  the  argument  of 
counsel  nor  in  the  opinion  of  the  court  in 
the  case,  was  any  express  reference  made 
to  that  doctrine.  But  it  was  no  doubt  be- 
cause it  was  considered  as  a  matter  of  course, 
both  by  counsel  and  court,  that  if  the  case 
came  within  the  statute,  as  the  court  de- 
cided it  did,  then  it  could  only  be  necessary 
to  make  all  persons  in  being  and  interested 
in  the  subject  parties  to  the  suit,  and  the 
decree  would  be  binding  on  any  other  chil- 
dren who  might  afterwards  be  bom  and 
become  interested,  and  who  were  sufficiently 
represented  by  the  children  already  in  being 
and  parties  to  the  suit.  The  purchaser  in 
that  case  was  represented  in  this  court,  and 
no  doubt  in  the  court  below,  by  able  coun- 
sel, and  used  the  most  strenuous  efforts  to 
get  rid  of  his  purchase,  which  turned  out 
to  be  a  bad  one  for  him,  and,  of  course,  a 
good  one  for  the  owners  of  the  estate. 

699  But  he  made  no  objection  *on  account 
of  the  possible   interest   of  any  child 

which  might  afterwards  be  bom. 

It  was  argued  by  the  counsel  for  the  ap- 
pellants, that  the  Circuit  Court  did  not  in- 
tend, in  the  case  of  Norton  v.  Norton,  Ac 
to  decree  the  sale  of  more  than  the  interest 
of  the  parties  to  the  suit  in  the  real  estate 
therein  mentioned,  and  therefore  sold  it 
subject  to  the  contingent  interest  of  any 
other  persons  who  might  afterwards  be 
born  and  become  interested  therein.  And 
in  support  of  this  argument  some  of  the 
decrees  made  in  the  case  were  referred  to, 
in  which  the  Commissioners  were  directed 
to  convey  to  the  purchasers  respectively 
**all  the  estate,  right,  title  and  interest  of 
all  or  any  of  the  parties  to  this  cause  in 
and  to  the  lot  purchased  by  him."  Now 
there  can  be  nothing  in  this  argument,  if 
it  be  true,  as  I  think  I  have  shown,  that 
the  unborn  persons  who  might  come  into 
being  and  become  interested  in  the  subject 
were,  in   fact,  parties  to   the  suit  by  repre- 
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sentation,  for  then  they  are  included  in  the 
very  terms  of  those  decrees.  But,  on  the 
other  hand,  the  language  of  the  decrees  was 
not  uniform  in  that  respect.  On  the  con- 
trary, we  find  that  in  the  first  decree  of 
sale,  made  in  June,  1847,  the  Commissioners 
are  directed  to  sell  *'the  property  above 
referred  to  and  in  the  proceedings  men- 
tioned.*' And  to  the  same  eflFect  is  the  de- 
cree of  March  20th,  1848,  confirming  the 
sales  which  had  previously  been  made,  and 
directing  conveyances  to  be  made  to  the 
purchasers  respectivel3'.  Certainly  the 
court  which  decided,  and  the  counsel  who 
managed  that  cause,  had  no  idea  that  the 
property  was  to  be  sold  subject  to  the  con- 
tingent interest  aforesaid.  The  court  would 
not  have  decreed  such  a  sale,  which  must 
inevitably  have  occasioned  a  sacrifice  of 
the  property.  If  it  had  been  intended  to 
make  such  a  sale,  the  intention  ought  to 
have  been  plainly  expressed  on  the  face  of 
the  decree,  so  as  to  give  notice  to  pur- 
700  chasers ;  *as  was  done  by  this  court 
in  Garland  v.  Ivoving.  Certainly  the 
purchasers  of  the  property  had  no  idea  that 
it  livas  sold  subject  to  such  a  contingency; 
and  the  court  and  counsel  must  have  known 
that  they  had  not,  and  that  they  believed 
they  were  acquiring  a  perfect  title.  To 
impute  to  the  court  and  counsel,  under  these 
circumstances,  an  intention  to  sell  the 
property  subject  to  the  continjfency  afore- 
said, would  be  to  impute  to  them  a  fraud, 
of  which  they  were  incapable  of  being 
guilty.  I  know  the  learned  counsel  of  the 
appellants  in  this  case  did  not  intend  to 
make  such  an  imputation,  and  would  be 
among  the  last  in  the  world  to  do  so. 

But  it  is  said  that   all  the  descendants  of 
Mrs.  Norton  by  Dr.  Norton  may  die  in  her 
lifetime,    and   thus,  at  her  death,  the  trust 
purposes  being   fully  accomplished    or   ex- 
hausted,   and    all   the   objects   of  the  trust 
being    extinct,    the   subject  would  result  to 
the  heirs  at  law  of  Mrs.  Call,  who  were  not 
parties  to  the  suit  of  Norton  v.  Norton,  and 
are,    therefore,    not   bound   by   the  decrees 
rendered  therein.     This  is,  certainly,  a  very 
improbable  contingency;  that   all   the   five 
children  of  Dr.  and  Mrs.  Norton,    living  at 
the    time   of  the  creation  of  the  trust,  and 
all  their  descendants  afterwards  to  be  born, 
should    die    in    Mrs.    Norton's  lifetime;  so 
improbable,  that  no  provision  whatever  was 
made  for  it  in  the   trust.     Still  it   is  a  pos- 
sible contingency;  and  if  it  should  happen, 
the  heirs  of  Mrs.  Call,  whoever  and  however 
numerous  they  may  be,  will  become  entitled 
to  the  trust  subject.     But  surel}'  this  remote 
possible  interest  can   interpose   no  obstacle 
to    the    sale   of   the   trust   estate  under  the 
statutes   aforesaid.     That  sale  does  not  ex- 
tinguish   nor   diminish   their  interest,  but 
only    changes    the   form   of  the  subject  for 
the  benefit  of  all  parties  concerned,  as  well 
those  heirs  as  others,  for  whose  use,  when- 
ever, if  ever,   they   shall   become  en- 
701      titled  to  it,  the  subject  will  be  *secured 
and  preserved.     If  the   tenant  for  life 
and  the  contingent  remaindermen  in  being, 
are  sufficient  representatives  of  the  contin- 


gent remaindermen  not  yet  in  being,  who 
are  all  that  can  claim  per  formam  doni,  and 
all  of  whom  come  in  before  the  heirs  at  law 
of  Mrs.  Call,  who  can  come  in  only  by 
operation  of  law  after  the  exhaustion  of  the 
trust,  surely  they  are  sufficient  representa- 
tives also  of  the  heirs  at  law,  whose  inter- 
est is  of  the  same  nature,  though  not  of  ^he 
same  degree,  as  that  of  the  contingent  re- 
maindermen. If  those  heirs  are  entitled 
to  any  representation  at  all  in  such  a  suit, 
the  trustees  to  whom  a  legal  estate  in  fee 
simple  is  conveyed  by  the  deed,  would  seem 
to  be  the  most  appropriate  persons  to  occupy 
that  position.  But  in  fact,  they  are  not 
entitled  to  representation  in  the  suit  at  all. 
The  property  having  been  conveyed  to  the 
trustees  and  their  heirs  forever  on  the 
trusts  declared  in  the  deed,  the  heirs  of 
the  grantor  have  no  interest  in  the  subject, 
and  are  not  to  be  regarded  until  all  those 
trusts  are  satisfied.  In  a  suit,  therefore, 
for  the  execution  of  the  trusts,  they  have 
no  legal  or  equitable  interest,  and  are  not 
necessary  nor  proper  parties.  It  is  only 
when  the  trust  fails,  or  is  fulfilled,  that 
their  interest  springs  into  existence  rather 
than  that  the  estate  should  escheat  to  the 
Commonwealth . 

1  have  now,  I  believe,  considered  and  dis- 
posed of  all  the  questions  which  arise  in 
this  case.  My  opinion  is  no  doubt  too  long. 
But  the  case  was  argued  at  very  great 
length,  as  well  as  with  very  great  ability, 
involves  property  of  great  value,  and  is 
very  important  not  only  in  itself,  but  also 
in  its  relation  to  other  cases,  depending  on 
the  same  questions  which  might  hereafter 
arise.  I  have,  therefore,  thought  it  proper 
to  express  my  views  very  fully  on  all  these 
questions.     My  conclusion  is,  that  there  is 

no  defect  in,  nor  cloud  over,  the  title 
702      acquired  by  the  appellee  Davis  *under 

the  decrees  in  the  suit  rendered  in 
the  case  of  ** Norton  guardian  v.  Norton, 
&c.,"  and  therefore  that  there  is  no  error 
in  the  decree  of  the  Court  of  Hustings,  and 
that  it  be  affirmed. 

The  other  judges  concurred  in  the  opinion 
of  Moncure,  P. 

Decree  affirmed. 


703      *Omohundro'8  Ex'or  v.  Crump. 

April  Term,  1M8,  Richmond. 

I.  Sale  of  Land— Notes— Confederate  Currency.*— In 
November,  1861,  C  sells  to  O  a  tract  of  land,  and  O 
pays  him  one-fourth  in  cash,  and  crlves  him  his 
notes  for  the  balance,  payable  in  one,  two  and 
three  years.  Nothing  is  said  at  the  time  as  to  the 
currency  in  which  the  notes  are  to  be  paid ;  but  C 
accepts  payment  of  the  first  two  notes  in  Confed- 
erate currency.  C  is  not  bound  to  take  Confeder- 
ate currency  for  the  last  note;  but  is  entitled  to 
be  paid  in  the  le^al  money  of  the  country. 

*Notes— Confederate  Currency.— In  Hansbrou^h  y. 
Utz,  75Va.  963,  the  court  said:  **I  have  quoted  thus 
larfirely  from  the  opinion  of  Judok  Jotneb  in  Omo- 
hundro  v.  Crump,  18  Gratt.  703,  because  he  has  so 
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This  was  an  action  of  debt  in  the  Circuit 
Court  of  the  City  of  Richmond,  brought  in 
March,  1866,  by  W.  W.  Crump  against  Silas 
Omohundro's  executor,  upon  a  negotiable 
note  for  $1,714.66.  Plea  nil  debit;  and 
issue.  Upon  the  trial,  the  parties  waived  a 
jury,  and  submitted  the  whole  case  to  the 
decision  of  the  court;  and  they  agreed  the 
facts. 

It  appeared  that,  on  the  8th  of  November, 
1861,  Crump  sold  Omohundro  a  tract  of  land 
in  Henrico  county,  for  which  he  received 
one-fourth  in  cash  by  check  on  .the  Farmers* 
Bank ;  one-fourth  in  a  note  at  one  year ; 
one-fourth  in  a  note  at  two  years ;  and  the 
remaining  payment  viz.,  one- fourth  by  note 
at  three  years,  is  the  note  in  controversy, 
it  bearing  date  the  day  of  the  sale.  Crump 
received  payment  of  the  two  notes  paid  in 
Confederate  money;  though  no  such  agree- 
ment was  made  at  the  time  of  sale.  At  the 
time  of  the  sale,  specie  payments  had  been 
suspended,  and  there  was  a  discount 
704  of  about  ten  *per  cent,  on  bank  notes. 
Confederate  money  had  begun  to  cir- 
culate at  the  rate  of  bank  notes ;  but  was 
not  then  the  only  circulating  medium. 
When  the  note  became  due,  Confederate 
money  was  worth  about  forty  for  one  in 
gold. 

The  Circuit  Court  rendered  a  judgment 
for  the  plaintiff  for  the  full  amount  of  the 
note,  principal  and  interest;  and  upon  a 
writ  of  error  to  the  District  Court  of  Ap- 
peals at  Williamsburg: ,  that  court  affirmed 
the  judgment.  Omohundro* s  executor  there- 
upon obtained  a  writ  of  error  to  this  court. 

Lyons,  for  the  appellant,  and  Crump, 
for  the  appellee,  submitted  the  case. 

JOYNES,  J.    The  note  on  which  this  ac- 

clearly  and  concisely  stated  the  rules  of  law  appli- 
cable to  this  case,  and  there  is  notbinsr  contrary  to 
these  views  In  the  numerous  decisions  of  this  court 
with  respect  to  contracts  made  durln&r  the  term. 
The  case  of  Walker  v.  Pierce.  21  Gratt  722,  so  much 
relied  on  by  the  counsel  for  the  appellant,  is  not  at 
all  in  conflict  with  this  view.  In  that  case  the 
obligation  was  dated  after  the  20th  October,  1863, 
and  the  presumption  declared  by  the  statute 
expressly  applied. 

"I  think  the  rule  upon  the  authority  of  Omohundro 
«.  Crump,  which  has  never  been  questioned,  may  be 
stated  thus:  Wherever  an  obligation  Is  given  for 
the  payment  of  so  many  dollars  payable  before  the 
20th  October,  1863,  the  presumption  is  (in  the  absence 
of  all  proof  as  to  the  kind  of  currency  in  which  it  is 
to  be  paid)  in  favor  of  payment  in  a  sound  currency. 
Inquiry,  of  course,  may  be  made  as  to  the  intentions 
of  the  parties,  and  very  slight  proof  may  change 
this  presumption,  but  in  the  absence  of  all  proof  the 
presumption,  when  the  obligation  is  payable  before 
the  20th  of  October,  1863,  is  in  favor  of  a  sound  cur- 
rency." 

In  Lohman  v.  Crouch.  19  Gratt.  342.  the  court  said 
that  the  principal  case  should  be  distinguished  from 
the  case  at  bar  because  the  transactions  were  of 
different  dates  and  therefore  had  reference  to  dif- 
ferent currency.  In  that  case  the  notes  were  dated 
July  16,  1862.  payable  in  twelve  and  twenty-four 
months  respectively. 


tion  is  founded  was  executed  on  the  8th 
day  of  November,  1861,  for  the  payment  of 
$1,714.66,  three  years  after  date.  It  was 
given  on  account  of  the  purchase  money  of 
land,  sold  for  one-fourth  cash,  and  the  resi- 
due  in  one,  two  and  three  years.  The  cash 
payment  was  made  by  a  check  on  the  Farm- 
ers' Bank,  and  the  first  two  notes  were  paid 
in  Confederate  notes ;  but  it  is  stated  in  the 
facts  agreed,  that  there  was  no  agreement 
at  the  time  of  the  sale  that  the  notes  should 
be  paid  in  that  currency.  The  question  to 
be  decided  is,  whether  the  third  note  was 
payable  in  Confederate  notes. 

The  act  of  March  3,  1866,    provides,    that 
in    any   action    founded   on    any    contract, 
express  or   implied,  made  and  entered  into 
between   the  1st   day  of  January,  1862,  and 
the  10th  day  of  April,  1865.  it  shall  be  law- 
ful  for  either   party  to   show,  by  parol    or 
other  relevant  evidence,   what  was   the  true 
understanding    and  agreement  of   the   par- 
ties, either  expressed  or  to  be  implied,  as  to 
the    kind    of   currency    in    which    it    was 
to  be    fulfilled    or    performed,    or  in 
705      ''^reference  to  which,  as  a  standard  of 
value,  it  was  made  and  entered  into. 
This  case  does  not  come  within    the    provi- 
sions   of    that    act,    because    the  note  was 
made  before  the  1st  day  of  January,   1862. 
It    is   doubtful,    to    say  the    least,  whether 
parol  evidence  of  the  actual  understanding 
and  agreement  of  the  parties  as  to  the  kind 
of   currency    in    which    a  contract  is  to  k>e 
fulfilled,  which  is   expressed   to  be  payable 
in  **dollars"  generally,   would  be  admissi- 
ble independently  of  the  provisions  of  that 
act.      The    word    **dollars"    has    a  definite 
signification   fixed  by   law,    and    it  is  laid 
down  that  **when  the  words  have   a  known 
legal  meaning,  such,  for  example,  as  meas- 
ures of  quantity  fixed  by  statute,  parol  evi- 
dence that  the  parties  intended  to  use  them 
in  a  sense  different  from  their  legal  mean- 
ing, though  it  was  still  the  customary  and 
popular    meaning,    is   not   admissible."    1 
Greenleaf   Ev.    {   280.     See   also    Smith   v. 
Walker,  1  Call  24;  Commonwealth  v.  Beau- 
marchais,  3  Call   107.     We  need   not   decide 
whether   such  evidence  could  have  been  re- 
ceived in  this  case,   because  it  is  expressly 
stated  in  the  facts  agreed  that  there  was  no 
such  actual  agreement. 

It  is  contended,  however,  that  the  law 
will  imply  an  agreement,  under  the  circum- 
stances of  this  case,  to  accept  Confederate 
money  in  payment  of  the  note  on  which 
the  action  is  founded.  The  argument  is, 
that  the  note  having  been  made  after  the 
establishment  of  the  Confederate  States, 
must  be  considered  as  made  with  refer- 
ence to  the  actual  currency  of  those  States, 
and  that  as  Confederate  notes  were  the  ac- 
tual currency  in  those  States  at  the  time 
the  note  became  payable,  it  was  payable  in 
that  currency.  It  must  be  remembered, 
however,  that  Confederate  notes  were  never 
made  a  legal  tender.  They  were  never  the 
lawful  money  of  the  country,  but  only  a 
substitute  for  money,  like  bank  notes.  Gold 
and  silver  were  the  lawful  money  of  the  Con- 
federate    States    at     the    time    this     note 
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706  T^as  *made,  and  also  at  the  time  it 
became  payable,  according*  to  the  pro- 
visions of  the  act  of  the  Cong-ress  of  the 
United  States,  expressly  adopted  by  the  Con- 
gpress  of  the  Confederate  States.  The 
principle  of  public  law  relied  on  by  the  coun- 
sel for  the  appellant,  and  quoted  from  Story 
Conll.  2  242,  presumes,  in  the  absence  of 
evidence  to  the  contrary,  that  every  con- 
tract is  made  with  reference  to  the  lawful 
currency  of  the  country  in  which  it  is  en- 
tered into.  It  does  not  presume  it  to  be 
made  with  reference  to  any  substitute  for 
such  currency  which  may  happen  to  circu- 
late. A  contract  made  in  Richmond  before 
the  war,  for  the  payment  of  so  many  dol- 
lars, would  not  have  been  deemed  payable 
in  bank  notes,  though  bank  notes  were 
then  the  common,  and  practically  the  ex- 
clusive, currency.  And  so  in  this  case,  if 
we  apply  to  the  Confederate  States  the 
principle  relied  on,  the  note  must  be  deemed 
payable  in  specie,  which  was  the  lawful 
money  of  the  Confederate  States  at  the 
time  it  became  payable. 

There  was  no  law  of  the  Confederate 
States,  or  of  the  State  of  Virginia,  control- 
ling* or  affecting  this  legal  presumption  un- 
til the  act  of  Assembly  passed  October  14, 
1863.  That  act  provided,  that  all  contracts 
made  and  entered  into  on  or  after  the  20th 
day  of  October,  1863,  should  be  deemed  pay- 
able in  such  currency  as  should,  at  the  time 
of  their  becoming  payable,  be  receivable  in 
payments  to  the  State  of  Virginia,  unless 
that  intendment  should  be  expressly  ex- 
cluded. This  act  indicates  the  sense  of  the 
L/eg'islature  that  there  was  no  such  pre- 
sumption independently  of  its  provision. 
The  act  of  March  3,  1866,  provided  that,  as 
to  all  contracts  made  after  the  1st  day  of 
January,  1862,  an  enquiry  might  be  made 
to  ascertain  what  sort  of  currency  was 
really  contemplated  by  the  parties.  That 
act  was  wholly  unnecessary,  if,  as  now 
contended,  every  contract  made  in  the  Con- 
federate States,  must  be  deemed  payable  in 
the  actual  currency  at  the  time  of  its  be- 
coming payable. 

707  *Nor  does  the  fact  that  the  plaintiff 
accepted     payment     of  the   first   two 

notes  in  Confederate  money  preclude  him 
from  insisting  upon  lawful  money  for  the 
note  now  in  question.  Upon  an  enquiry 
into  the  actual  intention  and  understanding 
of  the  parties,  the  fact  that  the  plaintiff 
accepted  Confederate  money  for  the  first  two 
notes  would  be  a  circumstance  having  some 
tendency  to  show  that  there  was  an  under- 
standing that  all  the  notes  should  be  pay- 
able in  that  currency.  But  it  would  not  be 
sufficient  of  itself  to  overcome  the  legal 
presumption  in  a  case  arising  before  the 
20th  day  of  October,  1863.  A  man  before 
the  war  might  forego  his  legal  right  to 
demand  specie  on  any  one  or  more  of  a 
series  of  notes,  by  accepting  payment  in 
bank  notes,  and  even  in  depreciated  bank 
notes,  without  affecting  in  any  manner  his 
rig'ht  to  demand  specie  on  any  other  of  such 
notes.  And,  in  this  case,  it  is  expressly 
stated  that  there  was  no   agreement  at    the 


time  of  the  sale  that  the  notes  should  be 
payable  in  Confederate  money.  We  are  not 
at  liberty,  therefore,  to  make  any  inference 
of  such  an  agreement  as  matter  of  fact. 

The  recent  decision  of  this  court  in  Bear- 
ing's adm'r  v.  Rucker,  has  no  bearing  on 
this  case.  The  bond  in  that  case  was 
executed  after  the  1st  day  of  January,  1862, 
and  the  facts  stated  satisfied  the  court  that, 
**  according  to  the  true  understanding  and 
agreement  of  the  parties,"  it  was  to  be  paid 
in  Confederate  notes. 

There  is  no  error  in  the  judgment,  and  it 
must  be  affirmed. 

The  other  judges  concurred  in  the  opinion 
of  Joynes,  J. 

Judgment  affirmed. 
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I.  Bonds— Confederate    Carrency--Cese    at    Bar.*— N 

ffives  bis  bond  to  B,  dated  January  29tta,  1863.  by 
which,  on  demand,  three  months  after  notice  to 
pay,  he  promises  to  pay  to  B  five  thousand  dollars, 
without  interest,  in  current  funds;  the  money  to 
be  punctually  paid  at  the  end  of  three  months 
after  demand,  and  if  not,  to  bear  interest  from 
demand ;  B  not  to  be  required  to  receive  the  money 
except  at  his  pleasure.  The  bond  is  ffiven  for  five 
thousand  dollars  Confederate  notes,  then  delivered 
by  B  to  N,  which  were  then  worth  in  irold  but  one- 
third  of  the  amount  Held: 
I.  Same— Same— 5ame.— The  contract  is  valid,  and 

B  is  entitled  to  recover  five  thousand  dollars  in 

the  currency  of  the  day  when  the  money  is 

demanded. 
a.  Usury— Principal   Rtoked.t— It  Is  a  contract  in 

which  the  principal  is  at  hazard,  and  therefore 

not  usurious. 
9.  Appellate  Practice— Errors  Prejudicial  to  Appellee.^ 
—In  a  common  law  cause,  a  question  having  been 
decided  in  the  court  below  asrainst  the  appellee, 
the  appellate  court  will  consider  it,  and  if  it  is 
erroneous,  reverse  the  judfirment  on  that  grround. 

*Bond5— Confederate  Currency.— The  principal  case 
was  cited  in  Kraker  v.  Shields,  20  Qratt  408; 
Omohundro  v.  Omohundro,  21  Gratt.  681;  Calbreath 
V.  Va.,  etc.,  Co.,  22 Gratt.  703;  Wriffhtsman  v.  Bowyer. 
S4  Gratt  437. 

The  principal  case  was  dlsllnfiruished  in  Miller  v. 
Lynchburg,  20  Gratt  342:  Danville  v.  Sutherlin,  20 
Gratt  585;  Stover  v.  Hamilton,  21  Gratt  278:  Mere- 
dith V.  Salmon,  81  Gratt  772;  Hilb  v.  Peyton,  22 
Gratt  506. 

See  irenerally,  monoirraphic  note  on  "Bonds." 

tUsury— Principal  Risked.— See  monographic  note 
on  "Usury"  appended  to  CofFman  v.  Miller,  26  Gratt 
608,  and  cases  there  collected. 

(Appellate  Practice—Error  Prejudicial  to  Appellee.— 
In  Morgan  v.  Ohio  River  R.  Co..  39  W.  Va.  25.  19  S.  E. 
Rep.  691,  the  court  said:  "It  must  not  be  thougrht 
however,  that,  because  an  appellee  has  not  appealed, 
an  error  asrainst  him  cannot  be  corrected  on  a  writ 
of  error  taken  by  another  party;  for  the  wrltbriniirs 
up  the  whole  record,  and  any  error  to  the  appellee's 
prejudice  may  be  corrected,  though  his  interest  be 
not  identical  with  that  of  the  appellant,  but  hostile. 
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This  was  an  action  'of  covenant  in  the 
Circuit  Court  of  the  county  of  Westmore- 
land, broug'ht  in  October,  1866,  by  Wm. 
Boulware  against  Willoughby  Newton,  to 
recover  the  amount  of  a  bond,  which  was  in 
the  following*  words  and  figures. 

$5,000.     On  demand,   three  months  after 

notice    to    pay,     I    promise    to      pay      to 

William   Boulware   the    sum  of    five 

709  ^thousand    dollars,    without  interest, 
in  current  funds ;  but  it  is  understood 

and  agreed,  that  the  money  is  to  be  punc- 
tually paid  at  the  expiration  of  three  months 
after  demand,  and  if  not  so  paid,  is  to  carry 
interest  from  the  day  of  demand ;  and  the 
said  Boulware  shall  not  be  required  to  re- 
ceive the  money  except  at  his  pleasure. 
Witness  my  hand  and  seal  this  29th  day  of 
January,  1863. 

Willoughby  Newton,  [seal.] 

The  defendant  pleaded  covenant  per- 
formed, and  also  filed  a  plea  of  usury.  The 
facts  on  which  this  plea  is  based  are,  that 
the  bond  was  given  for  a  loan  of  five  thou- 
sand dollars  of  Confederate  States  treasury 
notes,  the  actual  value  of  which,  compared 
with  gold,  was  at  the  time  twelve  hundred 
and  fifty  dollars;  and  that  the  five  thou- 
sand dollars  was  to  be  paid  at  the  expira- 
tion of  the  three  months  after  notice  to 
pay  in  funds  which  should  be  current  at 
that  time. 

The  plaintiff  took  issue  upon  the  pleas; 
and  upon  the  trial  of  the  cause,  the  jury 
found  a  verdict  for  the  plaintiff  for  the  sum 
of  sixteen  hundred  and  sixty-six  dollars 
and  sixty-six  cents,  with  interest  thereon 
from  the  29th  of  January,  1863,  till  paid. 
The  plaintiff  thereupon  moved  the  court 
for  a  new  trial,  on  the  ground  that  the 
verdict  was  contrary  to  the  law  and  the 
evidence.  But  the  court  overruled  the  mo- 
tion, and  entered  up  judgment  on  the  ver- 
dict ;  and  the  plaintiff  excepted. 

The  facts  stated  are :  The  bond  on  which 
the  suit  was  brought ;  a  written  notice  from 
the  plaintiff  to  the  defendant,  dated  June 
25th,  1865,  demanding  payment  of  the 
bond ;  the  service  of  which  was  acknowl- 
edged by  the  defendant ;  and  the  facts  that 
the  consideration  of  the  bond,  and  for  which 
it  was  given,  was  the  sum  of  five  thousand 
dollars  in  Confederate  treasury  notes  lent 
by  the  plaintiff  to  the  defendant;  and  that 
the  said  notes,  at  the  time  so  lent 
by  the  plaintiff   and   received  by   the 

710  *defendant,    were   worth    the    sum  of 
sixteen  hundred  and  sixty-six  dollars 

and  sixty-six  cents  in  gold. 

The  plaintiff  obtained  a  writ  of  error  to 
the  District  Court  of  Appeals  at  Fredericks- 
burg; where  the  judgment  was  affirmed; 
and  he  then  obtained  a  writ  of  error  to  this 
court. 

and  thoufirh  the  writ  of  error  may  be  only  to  a  cer- 
tain judgment,  and  the  error  to  his  prejudice  be  in 
either  that  or  another.  Boulware  v.  Newton,  18  Gratt. 
708:  Day  v.  Murdoch,  l  Munf.  460;  Defarares  v.  Lips- 
comb, 2  Munf.  451;  Lomax  v.  Picot,  2  Rand.  (Va.) 
247;  Opinion  in  Burton  v.  Brown,  22  Gratt  14:  Bart. 
Law  Pr.  1354." 


Halyburton,  for  the  appellant. 
Lyons,  for  the  appellee. 

RIVES,  J.  The  verdict  of  the  jury  in  this 
case  is  founded  on  the  theory  that  the  ap- 
pellee's bond  was  a  Confederate  contract, 
payable  in  Confederate  money,  and  to  be 
scaled  as  of  its  date,  29th  January,  1863, 
when  such  money  bore  to  specie  the  rela- 
tion of  three  to  one.  This  led  to  the  find- 
ing of  $1,666.66,  with  interest  from  the  said 
date.  A  new  trial  was  asked  for,  on  the 
ground  that  this  verdict  was  contrary  to 
law  and  the  evidence.  It  was  refused,  and 
a  bill  of  exception  taken,  setting  forth  a 
very  meagre  state  of  facts  proven  on  the 
trial.  These  facts  consisted  of  the  produc- 
tion of  the  bond ;  a  demand  of  payment,  ac- 
knowledged on  the  25th  June,  1865 ;  the  loan 
of  $5,000  in  Confederate  treasury  notes,  as 
the  consideration  of  this  bond;  and  the 
value  of  such  notes  at  the  time  of  the  loan, 
ascertained  to  be  the  said  sum  of  $1,666.66 
in  gold.  The  legal  construction,  therefore, 
which  we  are  now  required  to  put  upon  this 
instrument,  receives  no  aid  from  extrinsic 
evidence,  and  depends  wholly  upon  its 
terms,  with  such  lights  as  we  may  derive 
from  the  situation  of  the  parties,  the  sub- 
ject-matter of  the  contract,  and  contem- 
poraneous events  in  the  history  of  the  times. 

Remarkable  as  his  contract  is,  in  its  most 
distinctive  feature,  it  is  admitted  on  both 
sides,  that  the  parties  contracted  on  equal 
terms,  and  were  men  of  uncommon  intelli- 
gence and  business  capacity ;  so  that 
711  no  inequality  whatsoever  *in  their 
relative  situations  has  been  insisted 
on  or  pretended  as  a  ground  to  impeach  the 
contract,  or  ask  relief  from  its  literal  en- 
forcement. They  were  both  citizens  of 
Virginia,  and  possessing  equal  means  of 
information  as  to  the  past  and  present  fu- 
ture of  events  bearing  upon  their  contract, 
and  likely,  according  to  their  respective 
beliefs  and  speculations,  to  influence,  in  the 
same  or  different  ways,  this  agreement. 

Contracts  are  usually  referable,  for  their 
construction,  to  the  laws  of  the  counttr 
where  made.  Parties  must  be  taken  to  con- 
tract in  reference  to  them;  and  hence,  the 
lex  loci  contractus  is  a  prevailing  canon  of 
interpretation.  In  order,  however,  to  test 
the  applicability  of  this  doctrine  to  our  pres- 
ent enquiry,  avc  must  look  to  the  situation 
of  the  parties,  as  affected  by  the  remarkable 
political  events  that  were  then  transpir- 
ing, and  which  might  be  naturally  expected 
to  enter  into  their  consideration,  and  influ- 
ence in  some  degree  their  agreement. 

To  this  end,  it  is  not  necessary  to  enter 
at  all  into  the  vexed  theories  and  controver- 
sies which  engendered  and  attended  the 
late  war ;  we  have  only  to  seek  for  the  facts 
of  history,  about  which  there  is  and  can  be 
no  dispute.  A  contrariety  of  opinion  exists 
as  to  the  nature,  the  incidents  and  conse- 
quences of  this  struggle;  but  however 
differently  viewed,  it  may  be  practically 
characterized,  without  offence  to  any  of  the 
opposing  theories,  as  a  revolution  at- 
tempted, whether  rightfully  or  wrongfully. 
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by  the  seceding  States.  It  was  so  organ- 
ized by  these  communities,  and  endued  with 
the  attributes  and  prerogatives  of  a  separate 
government,  as  to  extort  for  the  Confeder- 
acy, from  foreign  nations  and  the  United 
States,  the  recognition  of  belligerent  rights 
as  belonging  to  it ;  and  from  the  Federal 
judiciary,  its  acknowledgment  as  a  de 
facto  government.  But  still,  during  the 
pendency  of  the  war,  and  while  its  result 
was    confessedly   uncertain,  it  seems 

712  to  me  *scarcely  correct   to   say   that 
the  citizens  of  the  Confederate  States 

had  so  completely  thrown  off  the  old,  and 
established  the  new  government,  as  to  refer 
all  their  contracts  to  interpretation  by  the 
laws  of  the  latter,  as  if  its  existence  was 
undisputed.  I  can  well  understand  how,  in 
a  long-established  government,  contracting 
parties,  in  the  absence  of  any  stipulation 
to  the  contrary,  are  ordinarily  to  be  consid- 
ered as  contracting  with  reference  to  the 
laws  of  that  government,  and  submitting 
their  contracts  to  be  interpreted  by  such 
laws.  But  what  is  there  in  this  rule  to 
confine  the  parties  here,  involved  as  citi- 
zens in  a  doubtful  war,  to  an  interpretation 
of  their  language  by  the  laws  of  their  ex- 
isting government,  and  actually  to  inhibit 
them  from  contracting  in  respect  to  a  new 
order  of  things?  It  was  impossible  not  to 
foresee  the  probability  of  change  in  the 
currency ;  whether  it  should  be  by  the  sub- 
stitution of  another  by  the  Confederate  gov- 
ernment when  established,  or  by  the  return 
of  Federal  money  through  the  restoration 
of  Federal  authority,  was  a  consideration 
that  might  have  fairly  entered  into  the 
transactions  of  men.  It  would  certainly 
curtail  the  freedom  of  such  transactions  to 
lay  down  the  inflexible  rule  that  parties  in 
such  a  state  of  society  cannot,  on  grounds 
of  policy,  be  allowed  to  contract  for 
payment  in  anything  but  their  existing  cur- 
rency, and  that  nothing  but  a  clear  stipu- 
lation to  the  contrary  can  take  their  contract 
-without  this  rule. 

I  do  not  at  all  dispute  the  authority  of  the 
Knglish  cases  cited  by  the  appellee's  coun- 
sel. On  the  contrary,  I  think  them  founded 
on  strong  reasons,  and  proceeding  from 
the  laudable  determination  of  the  courts  of 
that  country  to  construe  contracts  so  as  to 
effectuate  the  intentions  of  the  parties. 
But  I  confidently  submit,  the  case  is  a  very 
different  one  here.  I  shall  follow  the  prin- 
ciple of  these  adjudications  in  seeking  for^ 
the  intentions  of  the  parties  to  this 
bond  when  they  used  the  terms  **cur- 

713  rent  *f unds, ' '  and  to  that  end  can  not 
overlook  the  fact  that  they  were  treat- 
ing **  flagrante  bello.*'  I  cannot  be  stopped 
on  the  threshold  of  this  enquir3''  by  the 
inexorable  rule,  contended  for  by  the  appel- 
lee's counsel,  that  these  words  must  be 
taken,  by  necessary  implication  of  law,  as 
importing  Confederate  currency  alone. 
This  would  be,  in  my  opinion,  to  disregard 
the  true  reason  of  these  authorities,  and  to 
deny  to  our  citizens  at  that  time,  under  all 
the  contingencies  and  uncertainties  of  their 
condition,    that   absolute   freedom   of  con- 


tracting in  view  of  all  possible  eventuali- 
ties, which  the  principles  of  our  common 
law  secure  to  all,  in  spite  of  the  changes  of 
government.  Political  changes  and  the 
conflict  of  arms  do  not  affect  nor  abrogate 
private  contracts  where  they  do  not  con- 
travene public  policy  nor  positive  enact- 
ments. The  business  of  life  must  go  on ; 
and  unless  the  law  upheld  the  contracts  of 
men  under  such  circumstances,  not  only  at 
the  time,  but  after  the  restoration  of  peace 
and  a  new  order  of  civil  polity,  society 
would  be  disordered,  and  courts  superseded 
in  their  most  important  functions.  I  can.- 
not,  therefore,  agree  with  the  able  counsel 
for  the  appellees,  that  the  parties  here  are 
precluded,  by  the  reason,  policy  and  intend- 
ment of  the  law,  from  affixing  to  the  words 
*' current  funds"  any  other  meaning  than 
that  of  funds  current  at  the  date  of  the 
contract,  and,  consequently,  **Confederate 
currency.**  On  the  contrary,  I  do  not  think 
these  words,  in  the  connection  in  which 
they  are  used,  will  bear  this  interpreta- 
tion. I  have  two  reasons  for  this  opinion. 
The  first  proceeds  from  the  well  known  con- 
dition of  the  currency  at  the  time.  It  was 
greatly  depreciated ;  and  its  depreciation 
was  progressive,  though  with  occasional 
and  immaterial  fluctuations.  The  question 
of  the  currency  was  most  generally  viewed 
apart  from  the  fortunes  of  the  Confederacy ; 
and  the  success  of  the  latter  was  by  no 
means  assumed  as  guaranteeing  the 
714  former.  The  assertion  of  *the  appel- 
lee's counsel,  namely,  that  while  en- 
tertaining absolute  faith  in  the  triumph  of 
the  Confederacy,  he  was  doubtful  of  the 
ultimate  redemption  at  par  of  the  Confed- 
erate treasury  notes,  describes  truly  the 
prevalent  opinion  in  this  State.  In  view 
of  the  practices  of  the  Confederate  Congress 
and  the  fate  of  other  revolutionary  paper 
issues,  such  as  our  Continental  money, 
French  assignats,  &c.,  it  would  have  been 
strange  if  there  had  not  been  a  very  gen- 
eral mistrust  of  the  Confederate  notes,  in 
quarters  even  where  no  doubt  ever  intruded 
of  the  final  establishment  of  the  govern- 
ment that  emitted  them.  The  fact  of  such 
mistrust  is  conclusively  proven  by  the  de- 
preciation of  these  notes  after  the  brilliant 
successes  of  the  Confederate  arms  in  the 
fall  campaign  of  1862,  just  preceding  this 
contract.  I,  therefore,  deem  this  state  of 
the  currency,  and  of  public  opinion  respect- 
ing it,  as  a  material  fact  influencing  the 
parties  to  this  contract  in  designating 
** current  funds*'  as  the  medium  of  pay- 
ment, and  declining  to  leave  that  important 
stipulation  to  reference  or  construction 
through  their  silence.  My  second  reason 
for  objecting  to  this  interpretation  of  these 
words,  arises  out  of  the  context.  It  is  a 
promise  **to  pay,  on  demand,  three  months 
after  notice  to  pay,  the  sum  of  five  thousand 
dollars,  without  interest,  in  current  funds." 
This  obviously  imports  that  the  funds  were 
to  be  current  at  the  time  of  payment.  We 
cannot  suppose  that  the  time  of  payment 
should  be  made  to  abide  exclusively  the 
pleasure  of  the  obligee,    if  it  were  not  for 
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the  privilege  thereby  secured  to  him  of 
awaiting  and  selecting  a  currency  he  might 
prefer  to  the  existing  currency.  Whether 
that  should  be  the  currency  of  the  Confed- 
eracy during  the  war,  or  after  its  cessation, 
or  the  currency  of  the  United  States  upon 
the  restoration  of  its  authority  over  this 
State  and  its  citizens,  depended  on  contin- 
gencies, if  not  in  the  actual  contemplation 
of  the  parties,  at  least  in  the  scope  of  their 
contract.     We    cannot    suppose    that 

715  *either  the  one  or  other  of  these  par- 
ties, or,  indeed,  both,  failed  to  con- 
sider the  chances  of  the  obligee  being 
compelled  to  recall  this  loan,  though  at  a 
sacrifice,  before  the  termination  of  hostil- 
ities, or  of  his  being  enabled  to  await  the 
advent  of  a  sounder  currency,  in  the  event 
either  of  the  establishment  of  the  Confed- 
eracy, or  its  overthrow  by  the  Federal  arms. 
It  will  not  do  to  say  that  such  contingencies 
never  entered  into  the  calculations,  or  influ- 
enced the  agreement  of  the  parties;  it  is 
enough  to  know  that  the  terms  of  the  con- 
tract, whether  so  designed  or  not,  are  broad 
enough  to  cover  them.  The  stipulation  is 
express,  that  the  obligee  **shall  not  be  re- 
quired to  receive  the  money,  except  at  his 
pleasure. ' '  Why  this  remarkable  provision? 
What  purpose  was  it  intended  to  subserve? 
I  can  conceive  of  no  motive  or  speculation 
that  led  to  it  but  this,  namely,  that  inas- 
much as  the  currency  was  then  depreciated, 
and  likely  to  undergo  a  further  deprecia- 
tion, the  obligee  might  be  thereby  protected 
from  the  tender  of  a  more  worthless  cur- 
rency, and  should  have  the  option,  without 
limitation  as  to  time,  to  call  for  his  money 
in  a  currency  that  might  better  suit  him. 
The  compensation  for  this  privilege,  on  the 
obligor's  behalf,  was  an  exemption  from 
interest  till  after  the  demand  of  payment. 
The  treaty  of  the  parties  may  be  explained 
in  this  wise:  Mr.  Newton  wants  the  use  of 
these  Confederate  notes  for  some  purpose 
or  other  not  stated  in  this  record ;  and  in 
proposing  to  take  them  of  Mr.  Boulware, 
agrees,  in  view  of  their  progressive  depre- 
ciation, to  protect  him  against  loss  from 
that  source,  and  give  him  the  benefit  of  any 
future  improvement  of  the  currency,  by  a 
stipulation  that  this  money  should  be  upon 
call  for  an  indefinite  period,  to  be  fixed  at 
the  sole  pleasure  and  will  of  Mr.  Boulware. 
At  the  same  time,  and  as  a  return  for  this 
large  concession,  he  requires  of  Mr.  Boul- 
ware that  the  obligor  should  not  account  for 

interest    until  after   formal  demand, 

716  nor  be  *bound  to  pay  until  after  three 
months'  notice  ofjsuch  demand.     This 

seems  to  me  to  portray  accurately  the  char- 
acter of  the  negotiation  that  led  to  this 
bargain ;  and  serves  to  elucidate  the  con- 
tract in  which  it  resulted.  Hence,  the 
agreement  of  Mr.  Newton  is  to  pay  the 
$5,000  without  interest,  at  the  call  of  Mr. 
Boulware,  in  such  funds  as  might  be  cur- 
rent at  the  time  of  payment.  In  the  event 
that  has  happened,  this  seems  to  be  improv- 
ident-; but  in  another  event,  this  might  not 
have  been  so.  If  from  the  ravages  of  war 
his   creditor  had  been   so  reduced,   or  from 


other  causes  so  inclined,  as  to  call  for  pay- 
ment in  the  fall  of  1864,  tjien  Mr.  Newton 
would  have  realized  a  profit  upon  the  ad- 
venture, proportioned  to  the  sacrifice  of  the 
principal  occasioned  by  the  actual  and  la- 
mentable depreciation  of  the  currency  at 
that  time.  The  imputed  hardship  of  the 
bargain  in  this  respect,  might,  for  aught 
we  know,  have  been  obviated  by  the  use  to 
which  Mr.  Newton  applied  this  money.  If 
he  discharged  therewith  a  specie  debt,  as 
was  sometimes,  though  rarely  done  at  that 
date,  or  purchased  property  at  the  same 
standard,  he  could  in  no  event  be  injured. 
But  whether  this  was  done  or  not  is  matter 
of  conjecture,  merely  employed  by  way  of 
illustration,  het  the  bargain,  however,  be 
as  imprudent  and  hard  as  it  may  be,  if  it 
is  thus  clearly  written,  and  properly  con- 
strued, there  can  be  no  relief  against  it  in 
this  form  of  action,  and  under  these  plead- 
ings. If  assailed  as  an  unconscionable 
bargain,  it  must  be  in  another  forum. 

An  action  of  covenant  has  been  brought 
on  this  agreement,  and  a  question  arises. 
What  shall  be  the  measure  of  damages? 
The  statement  in  the  bill  of  exceptions 
shows,  that  the  consideration  of  this  under- 
taking consisted  in  Confederate  treasury 
notes  of  the  nominal  amount  of  $5,000. 
These  notes,  from  their  depreciation,  did 
not  fulfill  the  proposed  function  of  a  repre- 
sentative of  money;  hence  the  Ivegislature, 

in  order  to  prevent  hardships  and 
717     *effectuate  justice  in  private  dealings 

in  this  fluctuating  currency,  resorted 
to  scaling;  and  this  court,  as  in  case  of 
depreciated  bank  notes,  has  treated  these 
notes  as  a  commodity  in  trade.  While  the 
common  understanding  and  the  literal  form 
of  the  transaction  justified  the  court  below 
in  describing  it  as  a  loan  in  Confederate 
treasury  notes  of  $5,000,  we  must  look  be- 
yond the  mode  of  expression  into  the  actual 
substance  of  the  contract.  Had  the  contract 
contemplated  the  re-payment  of  that  sum 
in  the  same  currency  in  which  it  was  re- 
ceived, then  it  would  indeed  have  been 
substantially  a  loan ;  but  I  have  endeavored 
to  show  that  such  was  not  the  understand- 
ing of  the  parties,  and  that  for  the  use  of 
these  notes  the  covenantor  bound  himself 
to  pay  the  stipulated  sum  at  a  future  and 
undefined  time,  in  a  currency  that  might 
be  either  better  or  worse,  at  the  election  of 
the  covenantee.  Hence,  I  take  it  that  the 
price  of  this  commodity  was  agreed,  and 
that  the  only  measure  of  damages  for  non- 
performance is  that  agreed  price,  namelv, 
$5,000  in  **funds  current"  at  the  time  of 
payment. 

From  the  view  I  have  thus  taken,  I  con- 
clude that  this  is  a  contract  of  hazard.  In 
the  contingency  of  a  demand  of  payment 
by  the  obligee  when  '*  current  funds"  were 
more  worthless  than  at  the  date  of  the  con- 
tract, much  of  the  principal  would  have 
been  lost.  Of  course  it  is  not  to  be  sup- 
posed that  the  creditor  would  make  the  de- 
mand and  give  his  notice  at  such  a  time, 
unless  driven  to  it  by  inexorable  want. 
But  who  can  undertake   to  say,  in   view  of 
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the  disasters  that  wrecked  property  and 
wealth  to  such  an  amazing  extent,  that  this 
payment,  however  reduced  by  the  state  of 
the  currency,  might  not  have  been  necessary 
to  the  appellant  before  that  currency  totally 
expired  by  the  overthrow  of  the  Confeder- 
acy? Besides,  the  debtor  had  on  his  side  the 
weight  of  all  those  considerations  which 
might  have  impelled  to  a  call  for  this 

718  money,  as  a  prudential  *step  to  escape 
the  greater  loss  and  the  vexatious  de- 
lay likely  to  attend  the  precarious  credit, 
the  deranged  finances  and  the  inflated  cur- 
rencies of  the  hostile  governments. 

I  am  sustained  in  these  views  by  the  case 
of  Brachan  v.  Griffin,  3  Call  375.  In  that 
case  Griffin  agreed,  in  consideration  of 
j^25,000  paper  money,  to  be  paid  him  by 
Willis  in  the  years  1780  and  1781,  to  pay 
the  latter  ;^2,500  in  specie  in  1790.  Griffin 
brought  his  bill  in  chancery  for  relief 
against  Brachan  the  assignee,  upon  special 
circumstances  that  need  not  be  here  stated. 
He  failed,  and  the  contract  was  held  obliga- 
tory. Judge  B^leming  said,  that  **the 
contract  in  this  case  was  founded  upon  spec- 
ulation on  both  sides.  Griffin  thought  the 
present  use  of  the  money  would  be  advan- 
tageous to  him ;  and  Willis,  that  it  would  be 
more  beneficial  to  receive  the  specie  at  a 
distant  day.  The  contract  seems  to  have 
been  fully  understood  by  the  parties,  and 
to  have  been  fairly  entered  into  upon  both 
sides. ' '  Judge  Carrington  adopted  the  same 
view,  and  said:  "This  was  a  mere  specula- 
tion upon  the  paper  currency  of  the  coun- 
try. Griffin  attached  a  value  to  the  present 
use  of  a  considerable  sum  of  it ;  Willis  cal- 
culated that  it  would  be  better  to  part  with 
it  and  receive  specie  for  it  at  a  more  distant 
period.  Both  of  them  acted  fairly  in  mak- 
ing the  contract,  and  there  is  nothing  to 
taint  or  impeach  it,  if  it  has  been  complied 
with  by  Willis. ' '  The  language  thus  quoted 
from  these  judges  in  their  decision  of  that 
case  is  strictly  applicable  to  this.  The  en- 
gagement of  Newton  to  pay  in  "current 
funds*'  instead  of  specie  does  not  make  a 
difference  between  the  cases  so  far  as  the 
principle  of  the  adjudication  is  concerned, 
because  of  the  maxim,  that  '  Hhat  is  certain 
which  may  be  made  so. ' '  Both  of  these  con- 
tracts, therefore,  may  be  properly  termed 
**  speculations  upon  the  paper  currency  of 
.the  country." 

The  only  remainin&r  question  in  this 

719  case,  that  of  usury,  *is  virtually  dis- 
posed of  by  the  interpretation  al- 
ready placed  upon  this  contract.  It  has  not 
been  deemed  a  loan  in  the  strict  sense  of  that 
word ;  and  the  contingency  has  been  pointed 
out  that  ptit  in  risk  the  principal  itself. 
Interest  is  expressly  forborne;  but  that 
would  not  suffice,  if,  as  a  shift  to  avoid  the 
terms  of  the  statute,  there  was  an  agree- 
ment to  pay  at  a  future  period  for  a  present 
loan  an  aggregate  sum  exceeding  the  princi- 
pal and  interest  of  the  sum  borrowed.  But 
wherever  the  re-payment  of  the  principal  as 
well  as  the  interest  is  made  to  depend  upon 
the  happening  of  contingent  events,  and 
may  thus  be  jeopardized,  a  reservation  of  a 


larger  sum  than  the  interest,  is  accounted 
a  compensation  for  the  risk  thus  incurred 
and  is  not  deemed  usury.  This  principle 
is  as  old  as  the  case  of  Roberts  v.  Tre- 
mayne,  Cro.  Jac.  507,  where  it  was  laid 
down:  **If  I  lend  ;flOO  to  have  >(;i20  at  the 
year's  end,  upon  a  casualty,  if  the  cas- 
ualty goes  to  the  interest  only,  and  not  to 
the  principal,  it  is  usury,  for  he  is  sure  to 
have  his  principal  again,  come  what  will 
come;  but  if  the  interest  and  principal 
were  both  in  hazard,  it  is  not  then  usury." 
This  ancient  authority  was  impugned  by 
counsel  in  the  case  of  Smith  v.  Nicholas, 
&c.,  8  I^eigh  330,  but  was  amply  vindicated 
upon  authority  and  reason  by  Judge  Tucker, 
who  delivered  the  opinion  of  the  court  in 
that  case,  which  vacated  as  usurious  a  con- 
tract whereby  the  lender,  besides  his  prin- 
cipal, contracts  to  receive,  in  lieu  of 
interest,  something  which  may  be  worth 
more  than  six  per  cent,  per  annum,  though 
it  may  perhaps  be  worthless,  as  the  divi- 
dends on  bank  stock.  He  quotes  with  ap- 
probation the  remark  of  Judge  Pendleton 
in  Gibson  v.  Fristoe,  Ac,  1  Call  54,— **but 
if  the  principal,  or  any  considerable  part, 
be  put  in  risque,  it  is  not  usury  because 
the  excess  in  the  premium  is  a  considera- 
tion for  that  risque;"  and  distinctly  puts 
his  decision  on  the  ground  *'that  where  the 

interest  only  is  at  hazard,  the  statute 
720      is  infringed  by  a  *con tract   for  more 

than  legal  interest. "  Upon  this  same 
foundation  rests  the  doctrine  of  maritime 
losses  upon  bottomry  and  respondentia,  of 
such  universal  use  and  importance  in  com- 
merce. Here  no  interest  accrues  till  after 
demand,  and  it  is  only  in  case  the  demand 
be  not  complied  with  that  any  can  be  due. 
The  contingency  or  casualty  in  this  caae, 
therefore,  afPects  only  the  principal;  and 
because  that  may  be  worth  more  or  less 
when  called  for  in  ** current  funds"  than  the 
aggregate  sum  of  principal  and  interest  on 
the  original  sum  advanced  is  the  cause 
which  attests  the  risk  of  this  trade,  and 
frees  it  from  the  charge  of  usury.  The 
finding  of  the  jury,  therefore,  against  this 
plea  is  justified  by  two  reasons:  first,  be- 
cause the  transaction  is  not  to  be  treated 
as  a  loan,  but  as  an  agreement  to  pay  for 
a  commodity;  and  secondly,  because,  in 
the  language  of  Justice  Bridgman,  in 
Soome  V.  Gleen,  Sid.  R.  27,  it  was  **a  plain 
and  square  bargain,  by  which  the  principal 
was  hazarded."  Though  it  may  be  infer- 
rible that  the  appellee  might  have  acquiesced 
in  the  finding  of  the  jury  against  him  on 
this  plea  of  usury,  he  is  clearly  entitled  to 
avail  of  the  appeal  of  his  adversary  to  cor- 
rect any  error  therein  to  his  prejudice.  The 
whole  record  is  before  us,  and  if  it  discloses 
an  error  that  should  enure  to  the  advantage 
of  the  appellee,  we  are  bound,  I  presume, 
to  correct  it.  I  have,  therefore,  examined 
the  question  arising  under  this  plea  with 
the  same  care  I  should  have  done  if  it  had 
been  made  the  subject  of  appeal  by  Mr. 
Newton. 

I  have  thus   endeavored   to   state   plainly 
and  succinctly  my  views  of  this  contract, 
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and  the  questions  raised  upon  it.  I  am 
sensible  of  the  importance  of  avoiding*  any 
grounds  of  misapprehension  and  mistake. 
It  would  be  scarcely  proper  at  this  time  to 
anticipate  and  prejudge  a  question  that  may 
hereafter  arise  out  of  the  obligation  to  pay 
in  **  current  funds" — the  synonym  at 
721  this  time  of  *** legal  tenders"  or  na- 
tional bank  notes,  which  are  now 
quotable  at  a  common  rate  of  depreciation 
— and  out  of  the  inability  of  the  court  to 
render  an3''  other  judgment  but  one  sound- 
ing in  dollars  and  cents,  and  of  course  en- 
titling the  party  to  lawful  money.  This  is 
a  grave  question,  which  may  not  arise, 
and  should  not  be  decided  except  in  a  proper 
case  and  upon  the  fullest  consideration. 

My  investigation  of  this  case  has  not 
been  unattended  by  doubts  and  difficulties; 
but  they  have  given  way  upon  the  anxious 
and  careful  deliberation  I  have  given  to 
this  important  inquiry.  I  have  not  felt  the 
necessity  of  calling  to  my  aid  the  rule  that 
requires  that  all  instruments  should  be  con- 
strued ** contra  proferentem."  Though  the 
value  of  this  rule  has  been  decried,  it  seems 
to  me  to  rest  on  sound  reason ;  for  it  is  to 
be  presumed  ^4hat  men  will  take  care  of 
themselves,  and  consequently  that  he  who 
gives,  and  chooses  the  words  by  which  he 
gives,  ought  to  be  held  to  a  strict  interpre- 
tation of  them  rather  than  he  who  only  ac- 
cepts." 2  Parsons  on  Contracts  507;  Meyer 
V.  Isaac,  6  Mees.  &  Welsh.  R.  605.  Had 
my  hesitation  been  greater,  and  my  doubts 
more  serious,  the  balance  might  have  been 
turned  by  this  rule  against  the  sole  con- 
venantor;  but  my  mind  was  impelled  in  that 
direction  by  other  principles  of  interpreta- 
tion that  I  have  already  sufficiently  indi- 
cated. The  construction  which  I  have  thus 
reached  obliges  me  to  conclude  that  the 
judgment  below  should  be  reversed,  and  a 
new  trial  had  in  conformity  with  the  prin- 
ciples herein  declared. 

The  other  judges  concurred  in  the  opinion 
of  Rives,  J. 

Judgment  reversed. 
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Porthcomlns  Bond— Plea  of  5et-Off .*— The  defence  of 

*Porthcomlns  Bond— Plea  of  Set-Off.— In  B.  &  O.  R. 

Co.  V.  Jameson,  13  W.  Va.  840.  the  court  said :  "So  in 
Allen  V.  Hart.  18  Gratt.  722,  It  was  held,  that  under 
our  statutes  the  defense  of  set-off  is  admissible  in  a 
motion  on  a  forth comlnsr  bond,  taken  on  a  warrant 
of  distress:  a  decision  based  on  previous  Virginia 
decisions,  that  set-off  was  a  erood  defense  to  an 
avowry  for  rent  in  an  action  of  replevin.  See 
Turberville  v.  Self,  2  Wash.  71,  4  Call  680:  Nicolson 
V.  Hancock,  4  H.  &  M.  491,  and  Murray  Caldwell  & 
Co.  V.  Pennlnarton,  3  Gratt  91." 

See  also,  principal  case  cited  and  approved  as  to 
this  point  in  Washington  v.  Castleman.  31  W.  Va.  834, 
8  S.  E.  Rep.  605;  Carter  v.  Grant,  82  Gratt.  772.  But 
such  defense  cannot  be  made  to  a  forthcoming  bond 
taken  on  an  execution,    p.  736,  of  principal  case. 


set-off  is  admissible   in  a  motion  upon  a  forth- 
coming bond  taken  on  a  warrant  of  distress-t 

On  the  8th  of  December,  1866,  Benjamin 
Hart  moved  the  Court  of  Husting^s  of  the 
city  of  Richmond  for  award  of  execution 
upon  a  forthcoming  bond  which  had  been 
executed  by  J.  V.  H.  Allen,  treasurer  Na- 
tional Express  Company,  M.  G.  Harman 
and  Thomas  Branch,  and  given  under  a 
distress  warrant  for  rent.  The  distress, 
warrant  had  been  issued  at  the  suit  of  Hart 
against  The  National  Express  and  Trans- 
portation Company,  and  was  levied  on  the 
property  of  the  company.  The  rent  claimed 
to  be  due  was  $1,500,  and  the  penalty  of  the 
bond  was  $3,000. 

On  the  hearing  of  the  motion,  the  defend- 
ants offered  to  prove  that  the  plaintiff  was, 
before  and  at  the  time  of  the  making  and 
delivery  of  the  said  bond,  indebted  to  the 
National  Express  and  Transportation  Com- 
pany in  a  sum  greater  than  the  penalty  of 
the  bond,  viz. :  in  the  sum  of  S5,000— it 
having  been  agreed  between  the  parties 
that  any  such  debt  might  be  urged  by  way 
of  set-oflf  to  the  said  bond,  if  evidence  of 
such  debt  should  be  admissible.  But  the 
plaintiff  objected  to  the  introduction  of  this 
evidence ;  and  the  court  sustained  the  ob- 
jection. And  the  defendants  excepted. 
723  *There   was   judgment   of  award  of 

execution  in  favor  of  the  plaintiff  for 
the  penalty  of  the  bond,  to  be  discharged 
by  the  payment  of  $1,546.10,  and  Interest; 
and  on  a  writ  of  error  to  the  District  Court 
of  Appeals  at  Williamsburg,  this  judgment 
was  affirmed.  Allen,  Ac,  then  obtained  a 
writ  of  error  to  this  court. 

Page  &  Maury,  for  the  appellants. 
Ould  &  Carrington,  for  the  appellee. 

MONCUREf  P.  This  is  a  supersedeas  to 
a  judgment  of  the  District  Court  at  Wil- 
liamsburg, affirming  a  judgment  of  the 
Court  of  Hustings  for  the  city  of  Richmond, 
rendered   on    a    motion   on   a  forthcoming 

See  monographic  note  on  "Statutory  Bonds'* 
appended  to  Goolsby  v.  Strother,  21  Gratt.  107. 

Set-Off— Notice.— In  Richmond,  etc.,  Ry.  Oo.  v.  John- 
son, «)  Va.  777,  20  S.  E.  Rep.  148,  it  was  said:  •^t  will 
thus  be  seen  that,  as  respects  notice,  the  statute 
(Va.  Code  1887,  sec.  3308),  as  was  said  by  Mokcurk. 
P.,  in  Allen  v.  JIart,  18  Gratt.  722, 734,  puts  payment  an^ 
set-o£F  on  the  same  footing:  so  that  to  entitle  the 
defendant  to  prove  payment  under  the  plea  of  nU 
debet,  he  must  file  with  his  plea  such  a  descriptire 
account  as  section  8298  requires.  1  Bart.  Law  Pr. 
(2d  Ed.)  402,  408.** 

Seme— Statute  CoiiAtmed  Liberally.— In  Virginia, 
the  statute  of  set-ofiFs  has  been  liberally  construed 
with  a  view  to  the  furtherance  of  its  obvious  policy. 
which  is  to  prevent  multiplicity  of  suits;  and  so  far 
as  can  be  conveniently  done,  to  effectuate  in.  one 
action  complete  justice  between  the  parties.  Fbr 
this  proposition,  we  find  the  principal  case  cited  as 
authority  In  Edmunds  v.  Harper,  31  Gratt.  6€S: 
Wartman  v.  Yost,  22  Gratt  605;  B.  &  O.  R.  Oo.  r. 
Jameson.  13  W.  Va.  846. 

tSee  the  statute  quoted  by  Judgk  Moncyjbk  in  his 
opinion. 


766 


18  GRATT. 


Ai«i«SN  &  AirS.  V,  Hart. 


724.  726,  726 


bond  given  under  a  distress  warrant  for 
rent.  On  the  hearing  of  the  motion  in  the 
Court  of  Hustings,  the  defendants  in  that 
court,  who  are  the  plaintiffs  in  error  here, 
offered  evidence  tending  to  prove  that  the 
plaintiff  in  that  court,  who  is  the  defendant 
in  error  here,  was,  before  and  at  the  time 
of  the  making  and  delivery  of  the  said 
bond,  indebted  to  the  said  defendants;  or, 
which  is  the  same  thing,  to  the  National 
E^xpress  and  Transportation  Company,  a 
body  politic  and  corporate,  upon  whose 
goods,  chattels  and  effects  the  warrant  of 
distress  in  the  condition  of  the  said  writing 
obligatory  named  was  levied,  in  a  sum 
greater  than  the  penalty  of  the  said  bond, 
to  wit,  in  the  sum  of  $5,000 ;  it  having  been 
agreed  between  the  said  plaintiff  and  the 
said  defendants  that  any  such  debt  might 
be  urged  by  way  of  offset  to  the  said  bond, 
if  evidence  of  such  debt  should  be  admissi- 
ble; and  the  plaintiff  thereupon  objecting 
to  the  admissibility  of  the  said  evidence, 
the  court  rejected  it,  upon  the  ground  that 
the  defence  of  such  offset  was  inadmissible 
in  a  motion  upon  a  forthcoming  bond  taken 
under  a  warrant  of  distress.  To  this  ruling 
of  the  court  a  bill  of  exceptions  was  taken, 

which  presents  the  only  .question  we 
724      have    to  decide  *in  this  case.     That 

question,  as  already  shown,  is. 
Whether  an  offset,  or  a  set-off,  as  it  is 
more  commonly  called,  is  a  good  defence  to 
a  motion  on  a  forthcoming  bond  taken 
under  a  distress  warrant? 

A  forthcoming  bond  was  for  the  first  time 
authorized  by  law  to  be  taken  under  a  dis- 
tress warrant  at  the  Revision  of  1949.  So 
much  of  the  law  as  is  material  to  this  case 
is  contained  in  the  Code,  ch.  189,  '*of  forth- 
coming bonds,"  H  1}  2,  3,  4  and  5,  and  is 
as  follows: 

1.  The  sheriff  or  other  officer  levying  a 
writ  of  fieri  facias,  or  distress  warrant, 
may  take  from  the  debtor  a  bond  with  suffi- 
cient surety,  payable  to  the  creditor,  recit- 
ing the  service  of  such  writ  or  warrant, 
and  the  amount  due  thereon,  (including  his 
fee  for  taking  the  bond,  commission  and 
other  lawful  charges,  if  any),  with  condi- 
tion that  the  property  shall  be  forthcoming 
at  the  day  and  place  of  sale.  Whereupon 
such  property  may  be  permitted  to  remain 
in  the  possession  and  at  the  risk  of  the 
debtor. 

2.  If  the  condition  of  such  bond  be  not 
performed,  the  officer  unless  payment  be 
made  of  the  amount  due  on  the  execution 
or  warrant,  (including  his  fee,  commis- 
sion and  charges  as  aforesaid),  shall, 
within  thirty  days  after  the  bond  is  for- 
feited, return  it,  with  the  execution  or 
warrant,  to  such  court,  or  the  clerk's  office 
of  such  court,  as  is  prescribed  by  the  27th 
section  of  chapter  49.  The  clerk  shall 
endorse  on  the  bond  the  date  of  its  return  ; 
and  against  such  of  the  obligors  therein  as 
may  be  alive  when  it  is  forfeited  and  so 
returned,  it  shall  have  the  force  of  a  judg- 
ment. But  no  execution  shall  issue  thereon 
under  this  section. 

3.  The   obligors  in   such    forfeited   bond 


shall  be  liable  for  the  money  therein  men- 
tioned, with  interest  thereon  from  the  date 
of  the  bond  till  paid,  and  the  cost;  the 
obligee  or  his  personal  representative  shall 
be  entitled  to  recover  the  same  by  action 
or  motion. 

725  *4.  In  an  action  or  motion  on  such 
bond,  when  it  is  taken  under  a  dis- 
tress warrant,  the  defendant  may  make  de- 
fence on  the  ground  that  the  distress  was 
for  rent  not  due  in  whole  or  in  part,  or 
was  otherwise  illegal. 

5.  If  any  such  bond  be  at  any  time 
quashed,  the  obligee,  besides  his  remedy 
against  the  officer,  may  have  such  execution 
on  his  judgment,  or  issue  such  distress 
warrant  as  would  have  been  lawful  if  such 
bond  had  not  been  taken. 

In  a  note  of  the  Revisers  to  chap.  148,  { 
7,  of  their  report,  p.  735,  they  say,  in  refer- 
ence to  the  abolition  of  the  action  of  Re- 
plevin, (which  they  recommend),  and  of 
the  remedies  which  they  propose  to  substi- 
tute in  its  place,  as  follows:  **The  act  of 
1822-3,  p.  31,  ch.  29,  {  3,  after  reciting  that 
doubts  exist  whether  the  action  of  replevin, 
as  provided  for  by  the  common  law  of  Eng- 
land, is  not  still  in  force  in  this  State,  de- 
clared that  the  action  should  be  construed 
to  exist  in  no  other  cases  than  should  arise 
under  and  by  virtue  of  the  act  in  1  R.  C, 
p.  446,  ch.  113,  concerning  rents.  If  it  is 
to  exist  in  no  other  cases,  we  think  it  better 
to  abolish  it  altogether,  and  to  attain  its 
objects  by  other  means.  In  the  case  of  an 
attachment,  the  defendant  from  whom  rent 
or  money  is  claimed,  or  a  third  party  claim- 
ing the  property  attached,  can  assert  his 
rights  before  the  court  to  which  the  attach- 
ment is  returnable.  In  the  case  of  a  dis- 
tress, we  have  in  a  subsequent  chapter 
(concerning  interpleader  and  the  settlement 
of  the  right  to  property  distrained  or  levied 
upon),  placed  a  third  party  claiming  prop- 
erty distrained,  upon  the  same  footing  as 
if  he  claimed  property  taken  under  execu- 
tion. The  only  other  case  to  which  the 
writ  of  replevin  is  now  'applicable  in  Vir- 
ginia, is  that  of  a  tenant  illegally  distrained 
upon.  We  propose  that  a  tenant  be  per- 
mitted to  give  a  forthcoming  bond  when 
his  goods  are  distrained  for  rent,  in  like 
manner   as   a  debtor  may  give  such 

726  bond  when  his  *goods  are  taken  under 
execution ;  and  that  on  a  motion  on  a 

forthcoming  bond  taken  under  a  warrant 
of  distress,  the  tenant  be  allowed  to  contrp- 
vert  the  legality  of  the  distress.  Thus  all 
the  purposes  for  which  the  writ  of  replevin 
is  now  resorted  to  in  Virginia,  will  be  at- 
tained by  other  remedies  with  which  coun- 
sel in  this  State  are  more  familiar.**  **If 
the  action  of  replevin  were  retained,  we 
think  it  would  be  better  to  extend  it  as  a 
means  of  retaining  specific  property,  to 
other  cases  than  those  of  distress  and  at- 
tachment for  rent.'*  * 'Seeing,  however, 
that  it  has  been  the  pleasure  of  the  General 
Assembly  to  narrow  its  range  to  a  few 
cases,  and  that  in  those  cases  it  is  a  remedy 
attended  with  a  good  deal  of  inconvenience, 
we  have  thought  that  it  would  probably  suit 
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counsel  in  this  State  and  the  community 
best  to  drop  it  altogether,  and  to  adopt  in 
lieu  of  it  the  other  remedies  mentioned  in 
this  note.*' 

Thus  it  appears,^ that  the  defence  which 
a  tenant  may  make  to  an  action  or  motion 
on  a  forthcoming  bond  taken  under  a  dis- 
tress warrant,  was  intended  by  the  I^egis- 
lature  to  be  a  substitute  for  his  common 
law  remedy  by  the  action  of  replevin,  which 
was  abolished  by  the  Code.  It  seems  to  be 
material,  therefore,  to  enquire,  in  the  first 
place,  whether  the  defence  of  set-off  could 
be  made  in  that  action. 

It  seems  to  be  well  settled  in  England, 
that  a  set-off  cannot  be  pleaded  to  an 
avowry  for  rent.  Babington  on  Set-off,  p. 
8,  6  Law  Library ;  2  Pothier  on  Obligations 
by  Bvans,  p.  115;  Sapsford  v.  f^letcher,  4 
T.  R.  511.  In  that  case  Lord  Kenyon,  Ch. 
J.,  said:  ^*It  is  much  to  be  lamented  that 
it  should  have  been  so  decided;  however, 
for  the  sake  of  certainty  in  the  law,  we 
must  submit  to  those  decisions  till  the  Leg- 
islature alter  the  law." 

On  the  other  hand,  it  was  at  least  as  well 
settled  in  this  State,  that  a  set-off  was  a 
good  defence  to  an  avowry  for  rent  in  an 
action  of  replevin ;  as  the  cases  cited 
727  by  the  ^counsel  for  the  plaintiffs  in 
error  plainly  show.  Turberville  v. 
Self,  2  Wash.  71,  decided  in  1795;  same 
case,  4  Call  580;  Nicholson,  &c.,  v.  I^an- 
cock,  &c.,  4  Hen.  &  Mun.  491,  decided  by 
Chancellor  Taylor  in  1809;  and  Murray, 
Ac,  V.  Pennington,  3  Gratt.  91.  Turber- 
ville V.  Self  was  an  important  case,  and 
was  argued  by  Washington  and  Marshall 
on  opposite  sides.  It  is  imperfectly  reported 
in  2  Wash. ;  but  is  fully  reported  in  4  Call, 
from  Mr.  Marshall's  notes.  The  latter  re- 
port was  not  published  until  1833;  which 
accounts  for  its  not  having  been  referred 
to  by  Chancellor  Taylor  in  Nicholson,  Ac, 
V.  Hancock,  &c.,  supra,  nor  in  1  Rob.  Pr., 
old  ed.,  p.  420. 

The  language  of  the  English  statutes  of 
set-off,  2  &  8  Geo.  2,  is  different  from  that 
of  ours.  **  Where  there  are  mutual  debts 
between  the  plaintiff  and  defendant,  &c., 
one  debt  may  be  set  against  the  other," 
&c.,  is  the  language  of  those  statutes; 
Bab.  on  Set-off,  2 ;  while  that  of  our  act  of 
December  29, 1806,  which  was  in  force  until 
the  Revisal  of  1849,  was,  * 'when  any  suit 
shall  be  commenced  and  prosecuted,  &c., 
for  any  debt  due  by  judgment,  bond,  bill, 
or  otherwise,  the  defendant  shall  have  lib- 
erty, upon  trial  thereof,  to  make  all  the 
discount  he  can  against  such  debt;  and 
upon  proof  thereof,  the  same  shall  be  al- 
lowed in  court."  1  R.  C.  1819,  p.  487.  The 
language  of  the  law,  as  it  stands  in  our 
Codes  of  1849  and^SdO,  is  substantially  the 
same,  or,  at  least,  has  the  same  meaning : 
*'In  a  suit  for  any  debt,  the  defendant  may, 
at  the  trial,  prove,  and  have  allowed  against 
such  debt,  any  payment  or  set-off  which  is 
so  described  in  his  plea,  or  in  an  account 
filed  therewith,  as  to  give  the  plaintiff 
notice  of  its  nature,  but  not  otherwise." 
Code,  ch.  172,  {  4. 


The  difference   between    the  language  of 

the  statute  of   set-off  in   other   States   and 

that  of  ours  may  perhaps  sufficiently  aocount 

for  the  apparent   conflict   of   some   of  the 

judicial  decisions  of  those  other  States 

728  with  our  decisions  before  *ref erred  to. 
In  this  way,    the    cases   cited   by  the 

counsel  for  the  defendant  in  error,  of  Mc- 
Mahon  v.  Tyson,  23  Geo.  R.  43;  Sketoe  v. 
Ellis,  14  111.  R.  75;  and  Rae  v.  Halbert^ 
&c.,  17  lb.  572;  may  be  explained.  For 
example:  the  statute  of  set-off  in  Illinois 
provides,  that  a  defendant  *4n  any  action 
brought  upon  any  contract  or  agreement, 
either  express  or  implied,  having  claims  or 
demands  against  the  plaintiff,  may  set  up 
the  same,  and  have  them  allowed  him  upon 
the  trial."  In  the  case  last  cited,  it  was 
held  that  a  judgment  is  not  a  contract 
within  the  meaning  of  this  statute;  the 
court  being  of  opinion  that  the  words 
"action,"  **contract,"  and  ''agreement," 
in  the  statute,  were  used  in  their  ordinaxy 
sense,  and  not  with  the  intention  of  em- 
bracing every  imaginable  litigation,  upon 
every  cause  of  action.  Id.  580.  Now  it 
happens  that  in  our  act  of  1806,  ''debt  due 
by  judgment"  is  expressly  enumerated  as 
one  of  the  causes  of  action  to  which  the 
right  of  set-off  applies;  and  in  the  Code 
the  words  are,  "In  a  suit  for  any  debt," 
which,  of  course,  embraces  a  debt  due  by 
judgment. 

The  reason  on  which  the  English  deci- 
sions, that  a  set-off  is  not  a  good  defence 
to  an  avowry  for  rent  in  an  action  of  reple- 
vin, were  founded  is,  "that  the  statutes 
make  mention  only  of  mutual  debts;  there- 
fore the  demand,  as  well  of  the  plaintiff  as 
of  the  defendant,  must  be  a  debt ;  and  a 
set-off  is  not  allowed  in  actions  for  torts, 
as  upon  the  case,  trespass,  replevin,  or  de- 
tinue." Bab.  on  Set-off,  p.  8.  In  other 
words,  the  action  of  replevin  was  regarded 
in  this  respect  as  an  action  ex  delicto,  as 
it  certainly  is  in  form,  and  so  not  within 
the  terms  of  the  statutes.  Our  courts,  on  the 
other  hand,  regarded  the  action,  after 
the  defendant's  avowry  for  rent,  as,  in 
substance,  an  action  ex  contractu,  by  the 
defendant  against  the  plaintiff,  for  the 
rent;  and  as  therefore  coming  within 
the  true  intent  and  meaning,  if  not  the 
literal  terms  also,   of  the  act.     Lord 

729  *Kenyon,  as  we  have  seen,  regretted 
that  the  English  courts  had  not  placed 

the  same  construction  on  their  statutes. 
There  is  another  very  material  respect  in 
which  the  construction  of  the  English  stat- 
utes and  ours  has  been  different;  and  that 
is,  that  in  England  it  has  been  held  that 
the  set-offs  relied  on  as  a  defence,  must  have 
been  due  to  the  defendant  at  the  commence- 
ment of  the  action;  Id.  p.  9;  while  with  us, 
"discounts  are  allowed  up  to  the  time  of 
the  trial;  but  not  so  as  to  destroy  the 
plaintiff's  action  and  entitle  the  defendant 
to  costs.  If,  therefore,  after  suit  brought, 
the  defendant  buys  bonds  due  by  the  plain- 
tiff, though  he  may  discount  them  on  the 
trial,  there  will  be  a  judgment  for  costs 
against  him."     2  Tuck.    Com.,    book   3,  p. 
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108,  and  cases  cited.  This  course  of  deci- 
sion in  this  State  shows,  that  the  statute  of 
set-ofP  has  been  liberally  construed,  with  a 
view  to  the  furtherance  of  its  obvious 
policy,  which  is  to  prevent  multiplicity  of 
snits,  and,  as  far  as  conveniently  can  be 
done,  to  effectuate  in  one  action  complete 
justice  between  the  parties. 

Before  the  revision  of  1849,  our  statute 
provided  that  **the  plaintiff  in  replevin, 
and  the  defendant  in  all  other  actions,  may 
plead  as  many  several  matters,  whether  of 
law,  or  of  fact,  as  he  shall  think  necessary 
for  his  defence.  1  R.  C.  1819,  p.  510,  {  88. 
Thus  showing*  that  the  Legislature  regarded 
the  action  of  replevin,  though  commencing 
as  an 'action  ex  delicto,  in  form,  as  becom- 
ing, in  effect,  after  the  avowry,  an  action 
ex  contractu,  brought  by  the  defendant 
ag^ainst  the  plaintiff  for  the  recovery  of  the 
rent  claimed  in  the  avowry.  When  the 
action  of  replevin  was  afterwards  abolished 
by  the  Code  of  1849,  the  lang'uage  of  the 
above  provision  was  changed  to  suit  the 
case,  and  made  to  read  thus :  '  'The  defend- 
ant in  any  action  may  plead  'as  many  sev- 
eral matters,  whether  of  law  or  fact,  as  he 
shall  think  necessary."  Code,  ch.  171,  {  23. 
Such  was  the  nature  of  the  action 
730  of  replevin,  and  such  *the  rights  of 
the  plaintiff  therein,  according  to  the 
decisions  of  our  courts,  when  it  was  abol- 
ished by  the  legislature  at  the  revision  of 
1849,  and  another  remedy  substituted  in  its 
place,  which  was  professedly  intended  to 
be,  not  only  a  simpler  and  easier  remedy 
than  the  old  one,  but  at  least  as  beneiicial, 
especially  to  the  tenant.  It  was  to  attain, 
said  the  revisors,  by  means  more  familiar 
to  counsel  in  this  State,  ''all  the  purposes 
for  which  the  writ  of  replevin'*  was  then 
resorted  to  in  Virg-inia.  Now  the  writ  of 
replevin  was  then  resorted  to  for  two  prin- 
cipal objects ;  first,  to  retain  possession  of 
the  goods  distrained  for  rent  until  it  could 
be  judicially  ascertained  whether  any  rent 
was  due,  and  if  so,  how  much ;  and  secondly, 
to  afford  an  opportunity  of  making  all  the 
defences  which  the  tenant  was  entitled  to 
make  against  the  landlord's  demand  for 
rent;  one  of  which  defences,  as  we  have 
seen,  was,  to  set-off  against  that  demand 
any  debt  due  by  the  landlord  to  the  tenant. 
The  tenant  had  had  no  day  in  court,  and 
the  object  of  the  writ  was  to  give  him  a 
day  in  court,  and  enable  him,  in  the  mean- 
time, to  retain  possession  of  his  property 
distrained  by  his  landlord. 

L/et  us  now  look  ag'ain  at  the  remedy  pro- 
vided by  the  legislature,  on  the  recommen- 
dation of  the  revisors,  in  lieu  of  the  writ  of 
replevin.  It  is  by  giving  a  forthcoming 
bond,  on  which  a  judgment  can  be  obtained 
only  '*by  action  6r  motion."  By  giving 
this  bond,  the  tenant  certainly  attains  the 
first  object  which  was  formerly  attained  by 
the  writ  of  replevin :  that  is,  he  acquires 
the  rig'ht  to  retain  possession  of  the  prop- 
erty distrained;  and  he  also  attains  the 
other  object  formerly  attained  by  that  w*-it : 
that  is,  he  acquires  the  right  of  making, 
in  the  action  or  motion  on  the  bond,  all  the 


defences  which  he  could  formerly  have 
made  in  the  action  of  replevin,  including^ 
the  defence  of  set-off.  That  he  acquires 
the  right  to  make  that  defence  would  seem 
to  me  to  result  from  the  terms  of  the 

731  new  law  *without  reference   to   what 
was    said    by  the  revisors,   and  even 

without  reference  to  the  decisions  of  our 
courts  before  referred  to,  in  regard  to  the 
action  of  replevin.  There  was  a  difficulty 
in  applying  the  defence  of  set-off  to  that 
action  as  being  in  form  an  action  ex  delicto, 
which  difficulty  does  not  exist  in  reg'ard  to 
an  "action  or  motion"  on  the  forthcoming- 
bond ;  and  even  according*  to  the  doctrine 
of  the  Knglish  courts,  I  cannot  see  why 
"set-off"  would  not  be  a  good  defence  to 
such  an  action  or  motion.  But  certainly  I 
think  it  is,  when  we  also  take  into  view 
the  decisions  of  our  courts  and  recommen- 
dation of  the  revisors  aforesaid.  Such 
would  be  my  construction  of  the  Code, 
chapter  189,  if  it  had  not  contained  the 
fourth  section.  And  I  do  not  think  that 
section  restricts,  if  it  does  not  enlarge,  the 
tenant's  right  of  defence.  The  words  of 
that  section,  as  before  stated,  are:  "In  an 
action  or  motion  on  such  bond,  when  it  is 
taken  under  a  distress  warrant,  the  defend- 
ants may  make  defence  on  the  ground  that 
the  distress  was  for  rent  not  due  in  whole 
or  in  part,  or  was  otherwise  illegal."  It 
was  properly  conceded  in  the  arg*ument, 
that  that  section  was  not  intended  to  em- 
brace all  the  defences  which  may  be  made 
to  such  an  action  or  motion ;  but  that  other 
defences,  such  as  **non  est  factum,"  "con- 
ditions performed,"  Ac,  may  still  be  made. 
Why  then,  also,  may  not  the  defence  of 
set-off,  supposing-  it  not  to  be  embraced  in 
the  terms  of  the  fourth  section  above  men- 
tioned, still  be  made?  It  was  argued,  that 
common  law  defences  not  embraced  in  those 
terms  still  may  be  made,  but  not  statutory 
defences;  and  that  the  fourth  section  was 
intended  to  give  the  only  statutory  defences 
which  could  be  made  in  such  a  case.  But 
why  so?  There  is  nothing  exclusive  in  the 
language  of  the  fourth  section.  It  affirma- 
tively declares  that  certain  defences  may 
be  made,  and  not  that  certain  other  defences 
may  not,  or  no  other  defence  may,  be 

732  made.     Why,  then,  *may  not  the  de- 
fence  of   set-off,    given  by  the  Code, 

cb.  172,  {  4,  be  made  in  the  case?  The  case 
comes  within  the  literal  terms  of  that  sec- 
tion, and  also  within  its  spirit  and  policy. 
It  was  well  settled  that  set-off  was  a  good 
defence  in  the  action  of  replevin,  and  the 
new  remedy  adopted  by  the  Code  in  lieu  of 
that  action,  was  recommended  by  the  re- 
visors because,  while  it  was  a  simpler  rem- 
edy than  that  action,  it  at  the  same  time 
would  be  as  effectual,  in  all  respects,  as 
was  that  action.  It  seems,  therefore,  to 
follow,  as  matter  of  necessity,  that  the 
right  to  make  this  defence  must  be  found 
either  in  the  fourth  section  of  chapter  189, 
before  mentioned,  or  somewhere  else  in  the 
Code.  If  it  be  not  in  the  said  fourth  sec- 
tion of  chapter  189,  concerning  "forthcom- 
ing bonds,"  I  find  it  in  the   fourth   section 
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of  chapter  172,  concerning^  '^payment  and 
set-off,"  before  referred  to.  If  it  could  be 
found  no  where  else  in  the  Code  than  in 
the  fourth  section  of  chapter  189,  then  I 
would  find  it  there ;  and  I  think  the  words 
of  that  section  are  sufficiently  broad  to  em- 
brace it,  if  it  be  necessary  to  do  so  in  order 
to  effectuate  the  manifest  intention  of  the 
L/eg^islature.  That  such  was  the  manifest 
intention  of  the  Legislature  is,  I  think, 
beyond  all  controversy.  It  is  almost  im- 
possible to  suppose  that  the  Legislature 
intended  to  takeaway  from  a  tenant  this 
well-settled  right  of  defence  which  he  had, 
and  to  compel  him  to  pay  the  full  amount  of 
his  rent  to  his  landlord,  though  the  latter 
might  be  indebted  to  him  in  a  larger 
amount.  The  tendency  of  legislation  has 
been  altogether  the  other  way.  If  the  Leg- 
islature had  intended  to  take  away  this 
well-settled  right,  they  would  have  done  so 
plainly,  and  not  by  mere  implication.  In- 
stead of  that,  they  have  used  language  in 
perfect  consistence  with  the  continuance  of 
the  right,  and  which  was  recommended  by 
the  re  visors  as  effectual  to  secure  all  the 
benefits  which  could  have  been  derived  from 

the  action  of  replevin,  including;,  of 
733      course,  the  right  *of  set-off.     Then  I 

say  again,  that  if  it  were  necessary 
to  effectuate  this  manifest  intention  of  the 
Legislature,  I  would  find  the  right  to  make 
the  defence  of  set-off  in  the  fourth  section 
of  chapter  189:  *^In  an  action  or  motion  on 
such  bond,  &c.,  the  defendants  may  make 
defence  on  the  ground  that  the  distress  was 
for  rent  not  due  in  whole  or  in  part,  or  was 
otherwise  illegal."  May  it  not  well  be 
said,  that  the  rent  is  not  due  in  whole  or 
in  part  when  the  landlord  owes  to  the 
tenant  a  debt  exceeding  or  falling  short  of 
the  amount  of  the  rent,  and  such  a  debt  as 
would,  beyond  all  question,  be  a  good  set-off 
against  the  rent  in  an  action  therefor?  It 
is  argued  that  these  words,  **for  rent  not 
due  in  whole  or  in  part,"  apply  to  ** pay- 
ments," but  not  to  **set-offs;"  and  that  a 
set-off  is  not  a  payment.  Strictly  speaking, 
this  may  be  so.  Undoubtedly  there  is  a 
difference  in  our  law  between  a  payment 
and  a  set-off;  differing  in  this  respect  from 
the  civil  law  which  made  a  set-off  a  pay- 
ment eo  instanti  that  it  became  a  set-off. 
**It  is  evidently  a  principle  of  natural  rea- 
son and  justice,"  says  Kvans  in  his  Ap- 
pendix No.  13  to  Pothier  on  Obligations,  2 
vol.,  p.  112,  **that  when  two  parties  are 
mutually  indebted,  the  balance  only  shall 
be  paid,  and  that  one  of  the  parties  shall 
not  be  compelled  to  pay  the  debt  which  he 
has  incurred,  and  be  left  to  sue  for  that  to 
which  he  is  entitled.  This  principle  forms 
an  essential  part  of  the  civil  law,  and  the 
effect  of  such  mutual  debts  in  destroying 
each  other  is  distinguished  by  the  term 
compensation ;  the  extinction  or  reduction 
of  one  debt  ensues  immediately  and  by 
operation  of  law  upon  the  other  being  con- 
tracted, as  is  shown  by  the  chapter  to  which 
this  appendix  refers."  Our  law  gives  to 
the  defendant  an  election  to  make  his 
counter   claim   a  set-off  against  that  of  the 


plaintiff,    or   bring   his  separate  action  for 

it.     When  he  elects  to  make  it  a  set-off,  he 

gives  to  it,  in  most  respects,  the  effect  of  a 

payment,  and  it  just  as  effectuaUy.bars 

734  and   extinguishes  *the   plain tifTs  de- 
mand as  would  a  payment  of  the  same 

amount.  Of  course  he  cannot,  by  pleading 
set-off,  take  away  the  jurisdiction  of  the 
court  in  which  the  suit  is  brought,  as  he 
might  by  pleading  and  proving  payment, 
because  non  constat,  when  the  plaintiff 
brought  his  suit,  that  the  defendant  would 
elect  to  plead  his  set-off.  Our  statute  treats 
of  payment  and  set-off  together,  and  places 
them  upon  the  same  ground  in  prescribing 
the  mode  of  relying  upon  them  as  matters 
of  defence.  **In  a  suit  for  any  debt,  the 
defendant  may  at  the  trial  prove,  and  have 
allowed  against  such  debt,  any  payment  or 
set-off  which  is  so  described  in  his  plea,  or 
in  any  account  filed  therewith,  as  to  give 
the  plaintiff  notice  of  its  nature,  but  not 
otherwise."  Code  of  1860,  p.  716,  {  4;  and 
to  the  same  effect  is  1  R.  C.  1819,  p.  510, 
i  87. 

But  it  is  argued  that  there  is  something 
in  the  nature  of  a  forthcoming  bond  which 
is  incompatible  with  the  right  to  make  such 
a  defence  as  that  of  set-off;  that  the  law 
declares,  that  when  the  bond  is  forfeited 
and  returned  as  therein  mentioned,  it  shall 
have  the  force  of  a  judgment ;  and  that  no 
defence  can  be  made  to  a  motion  on  the 
bond  which  cannot  be  made  to  a  scire  facias 
on  the  judgment,  except  where  the  statute 
otherwise  plainly  authorizes.  Whatever 
may  be  the  force  of  this  argument,  I  think 
I  have  shown  that  the  statute  does  plainly 
authorize  this  defence,  and  therefore  it  may 
be  made  according  to  the  concession  of  tfaie 
argument.  But  I  think  too  much  effect  is 
given  in  the  argument  to  the  words,  **  shall 
have  the  force  of  a  judgment."  Bven  in 
regard  to  a  forthcoming  bond  taken  nnder 
an  execution,  it  had  the  force  and  effect  of 
a  judgment  only  sub  modo,  even  under  the 
old  law  which  existed  before  the  Code  took 
effect.  In  Lipscomb's  adm'r  v.  Davis* s 
adm'r,  4  Leigh  326,  it  was  held  that  the 
statute  of  limitations,  1  Rev.  Co.  ch.  128,  f 
5,  whereby  the  remedy  on  a  jndg^ment 

735  by  debt  or  scire  facias   is  limited  *to 
ten  years,  is  no  bar   to  a  motion  on  a 

forthcoming  bond  of  more  than  ten  years* 
standing.  Tucker,  P.,  in  his  opinion  in 
that  case,  in  which  the  other  judges  con- 
curred, said:  ''Admitting,  however,  that 
the  bond  has,  to  some  intents,  the  force  of 
a  judgment  as  soon  as  it  is  filed,  I  think 
it  obvious  that  it  has  not  all  the  effect  of  a 
judgment,  until  there  has  been  an  award  of 
execution.  No  execution  can  be  sued  on  it, 
at  the  mere  will  of  the  party ;  the  authority 
of  the  court  must  first  be  obtained  by  mo- 
tion." ''Moreover,  it  cannot  be  obtained 
by  scire  facias,  but  the  motion  and  the 
action  of  debt  are  the  only  remedies.  Then. 
again,  though  the  statute  gives  to  the  bond 
the  force  of  a  judgment,  still  it  looks  upon 
it,  until  execution  has  been  awarded,  in  a 
far  different  light. "  The  Judge  then  pro- 
ceeds   to    show   in   what  respects  the  bond 
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differs  from  a  judgment,  and  the  effect  of 
such  difference;  and  concludes  his  opinion 
thus:  **Upon  the  whole,  I  am  well  satisfied 
that  this  provision  of  the  statute  of  limita- 
tions does  not  appl^^  to  a  forthcoming  bond 
before  the  award  of  execution.  But  when 
upon  motion,  execution  is  awarded,  it  ac- 
quires all  the  characteristics  of  a  judgment, 
and  from  that  moment  is  within  the  statute. 
The  party  can  never  after  elect  to  consider 
it  as  a  common  law  bond ;  he  has  fixed  its 
character  as  a  judgment ;  he  can  now  take 
out  execution  at  his  pleasure.  If  he  fails 
to  do  so  within  the  year,  he  is  driven  to  his 
scire  facias;  and  if  his  failure  continues 
for  ten  years,  he  is  barred  forever."  Now 
this  decision  was  made  under  the  old  law, 
contained  in  1  R.  C.  1819,  p.  530,  {  16,  as 
amended  by  the  act  of  February  23,  1822, 
Sup.  R.  C.  270,  which  authorized,  first  the 
clerk,  and  then  the  court,  to  award  execu- 
tion on  the  bond;  whereas,  by  the  Code, 
ch.  189,  €  2,  which  gives  to  the  bond  the 
force  of  a  judgment,  it  is  expressly  declared 
that  '*no  execution  shall  issue  thereon  under 
this    section;"  but   by  the  next  section,  3, 

it  is  declared  that  **the  obligee,  or 
736      *his  personal  representative,   shall  be 

entitled  to  recover*'  the  money  men- 
tioned in  the  bond,  with  interest  and  costs, 
**by  action  or  motion." 

But  whatever  may  be  the  defences  which 
may  be  made  to  a  motion  on  a  forthcoming 
bond  taken  under  an  execution,  the  question 
is  very  different  in  regard  to  defences  which 
may  be  made  to  a  motion  on  a  forthcoming 
bond  taken  under  a  distress  warrant.  The 
IfCgislature  found  it  convenient  to  adopt 
the  forthcoming  bond  as  the  means  of 
affording  a  substitute  for  the  action  of 
replevin ;  but  they  did  not  intend  thereby 
to  adopt,  in  regard  to  such  a  bond,  all  the 
consequences  which  flowed  frdm  a  forth- 
coming bond  taken  under  an  execution ;  or 
rather,  they  did  not  intend  to  place  the  two 
bonds  on  the  same  footing  in  all  respects. 
The  radical  difference  between  the  two  cases 
consists  in  this:  that  when  a  forthcoming 
bond  is  taken  under  an  execution,  it  is  a 
part  of  the  process  of  the  execution  of  the 
judgment,  and  partakes  of  all  the  finality 
which  belongs  to  the  judgment.  When  the 
bond  falls,  the  execution  on  which  it  was 
taken  falls  with  it,  and  the  judgment  stands 
in  full  force,  subject  to  the  right  of  the 
plaintiff  to  sue  out  a  new  execution  thereon. 
The  plaintiff  having  obtained  his  judgment, 
the  defendant  can  not  obstruct  its  execution 
by  making  defences  which  he  might  have 
made,  but  neglected  to  make,  before  the 
judgment  which  concludes  him  was  ob- 
tained. But  in  the  case  of  a  forthcoming 
bond,  taken  under  a  distress  warrant,  there 
has  been  no  judgment.  The  tenant  has 
had  no  day  in  c^ourt;  and  when  the  bond  is 
quashed,  the  landlord  falls  back  upon  no 
judgment,  but  upon  his  mere  claim  for  rent, 
for  which  he  may  sue  or  distrain,  as  before. 
This  is  a  palpable  distinction  between  the 
two  cases,  and  to  that  distinction  we  must 
look  in  determining  upon  the  rights  of 
defence    which    may  be   made  to  an  action 


or  motion  on   the  bond  in  either  case. 

737  There    is    no   magic    in   *the    words, 
''forthcoming  bond,*'  which  can  take 

away  or  prevent  the  defence  of  set-off  in 
this  case.  They  well  enough  define-  the 
meaning  and  object  of  the  instrument  to 
which  they  are  applied,  but  we  must  take 
care  not  to  be  misled  by  them.  The  diflB- 
culty  arises  from  the  use  which  has  been 
made  of  them  in  regard  to  executions  on 
judgments,  and  the  force  of  a  judgment 
which  has  always  been  given  to  them  by 
law  when  forfeited  and  returned,  because 
they  then  stand  in  the  place  of  the  judg- 
ments in  satisfaction  of  which  they  were 
taken.  And  the  present  law  continues  to 
say  in  regard  to  stll  forthcoming  bonds, 
whether  taken  under  an  execution  or  under 
a  distress  warrant,  that  when  forfeited  and 
returned  as  therein  mentioned,  ''they  shall 
have  the  force  of  a  judgment."  We  have 
seen  in  what  a  limited  sense  these  words 
were  used,  even  in  regard  to  a  bond  taken 
on  an  execution  under  the  former  law ;  and 
they  must  have  been  used  in  a  still  more 
limited  sense  in  the  present  law,  especially 
in  regard  to  a  bond  taken  under  a  distress 
warrant.  They  were  no  doubt  used  in  the 
latter  case  to  give  to  the  landlord  the  addi- 
tional security  (for  the  amount  of  rent  due 
him)  of  the  lien  of  a  judgment  on  the  real 
estate  of  the  obligors;  but  certainly  not  to 
take  away  from  the  tenant  a  just  defence, 
to  which  he  was  before  entitled,  against 
the  claim  of  the  landlord.  These  views 
afford  a  sufficient  answer  to  the  cases  of  the 
Bank  of  the  United  States  v.  Patton,  &c., 
5  How.  Miss.  R.  200;  and  Kelly  v.  Lank, 
&c.,  7  B.  Mon.  R.  220,  cited  by  the  learned 
counsel  for  the  defendant  in  error.  Those 
cases  arose  under  the  forthcoming  bond  law 
of  Mississippi,  which  is  similar  to  our 
former  law  on  the  subject. 

For  the  foregoing  reasons,  I  am  opinion 
that  "set-off"  is  an  admissible  defence  in 
a  motion  upon  a  forthcoming  bond  taken 
under  a  warrant  of  distress ;  that  the  Hus- 
tings Court  erred  in  excluding  the  evidence 
offered  in  that  court  tending  to  prove 
such  a  set-off  as  is   mentioned    in  the 

738  *bill  of  exceptions;  that  the  judgment 
of  the  said   Hustings  Court,   and  also 

the  judgment  of  the  said  District  Court 
affirming  it,  are  both  erroneous;  that  the 
said  judgments  be  reversed,  with  costs ;  and 
that  the  cause  be  remanded  to  the  said 
Hustings  Court  for  a  new  trial  to  be  had 
therein,  according  to  the  principles  above 
declared. 

The  other  judges  concurred  in  the  opinion 
of  Moncure,  P. 

The  judgment  of  the  court  is  as  follows : 
The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  defence  of  set-off  is  admissible  in  a 
motion  upon  a  forthcoming  bond  taken 
under  a  warrant  of  distress ;  that  the  said 
Hustings  Court  erred  in  excluding  the  evi- 
dence offered  in  that  court  tending  to  prove 
such  a  set-off  as  is  mentioned  in  the  bill  of 
exceptions ;  and  that   the  said  judgment  of 
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the  said  Husting^s  Court,  and  also  the  said 
judg-ment  of  the  said  District  Court  affirm- 
ing it,  are  both  erroneous.  Therefore  it  is 
considered,  that  both  of  the  said  judgments 
be  reversed  and  annulled,  and  that  the 
plaintiffs  recover  against  the  defendant 
their  costs  by  them  expended  in  the  prose- 
cution of  their  writs  of  supersedeas  in  this 
court  and  the  said  District  Court  respec- 
tively. And  it  is  ordered,  that  this  cause 
be  remanded  to  the  said  Hustings  Court  for 
a  new  trial  to  be  had  therein  of  the  motion 
on  the  said  forthcoming  bond ;  on  which 
new  trial  the  defence  aforesaid,  if  again 
offered  to  be  made,  and  the  evidence  afore- 
said, if  ag'ain  offered  to  be  introduced,  are 
to  be  admitted.  Which  is  ordered  to  be 
certified  to  the  said  District  Court,  and  by 
the  clerk  thereof  to  the  said  Hustings 
Court. 


739 


*Cronie  v.  Hart  &  als. 

April  Term,  18Q8,  Richmond. 


I.  Conveysnce  to  Wife— BUI  to  Set  A«lde— Cue  et  Bar. 

—There  is  a  conveyance  of  land  to  a  trustee  for 
the  separate  use  of  M,  the  wife  of  C,  who  is  indebted 
at  the  time.  Creditors  of  C  file  a  bill  charffinsr  that 
the  conveyance  is  fraudulent,  and  Intended  to 
hinder  and  delay  the  creditors  of  C,  and  that  the 
consideration  of  the  deed  was  paid  by  C;  and  C 
and  llf  and  the  trustee  are  made  parties  defend- 
ants. C  and  M  answer,  denying  the  fraud:  and  C 
says,  he  had  executed  a  deed  to  E  conveyinsr  his 
property  to  secure  his  creditors,  which  had  been 
sold,  and  the  proceeds  were  then  in  the  hands  of  E ; 
and  he  exhibits  the  deed,  which  provides  for  the 
debts  of  some  of  the  plaintiffs.  He  says  further, 
that  13.000  of  the  purchase  money  was  derived 
from  the  sale  of  M*s  interest  in  her  father's  estate: 
and  the  balance  was  derived  from  the  profits  of 
the  land.    Held: 

It  is  error  to  set  aside  the  deed  before  directing: 
ist.  Seme— Saoie— Same.— That  E  should  be  made  a 
party,  and  having  an  account  of  the  trust  fund 
in  his  hands,  and  havinfir  it  applied  to  the  pay- 
ment of  such  of  the  debts  of  the  plaintiffs  as 
were  secured  by  that  deed. 
ML  Seme— Seme— Seme. —  An  enquiry  whether 
there  was  any  atrreement  that  the  proceeds  of 
the  sale  of  the  wife's  property  should  be  applied 
to  her  use:  and  whether  it  had  been  so  applied. 

ad.  Seme— Seme— Seme.*- Whether  the  debts  could 
not  be  paid  out  of  the  rents  and  profits  in  five 
years.    Code  of  1860,  ch.  186,  i  9. 

Im  June,  1866,    Hart,    Hayes   &   Co.,  and 

others,  creditors  of  Henry  R.  Cronie, 

74«      filed   their  bill   in  the  Circuit  'Court 


*Bllis  to  Subject  Lend— Inquiring  Into  Rents  end  Prof- 
ItA.— In  Horton,  v.  Bond,  28  Gratt  820,  Bubks,  J.. 
deliveciuflT  the  opinion  of  the  court,  said :  "Before  a 
court  of  equity  can  properly  order  a  sale  of  the 
debtor's  land  to  satisfy  a  juderment  lien,  it  must  be 
made  to  appear  to  the  court  that  the  rents  and  prof- 
its of  the  land  In  five  years  will  not  discharge  said 
judgment  Code  of  1873,  ch.  182.  i  9.  And  this  mast 
be  made  to  appear  even  asrainst  fraudulent  alienees. 
Cronie  v.  Hart  and  others.  18  Gratt.  730."  See  also, 
foet-n^U  to  Horton  v.  Bond,  28  Gratt.  815. 


of  the  county  of  Henrico,  in  which, 
after  setting  out  the  indebtedness  of  Cronie 
to  the  plaintiffs,  which  was  for  the  most  paut 
by  judgments  rendered  in  the  county  court 
of  Caroline  county,  they  state  that  Cronie, 
who  had  lived  in  Caroline  county  in  1860, 
had  afterwards  removed  to  the  county  of 
Henrico,  where  he  had  accumulated  a  large 
amount  of  money,  which  he  had  endeavored 
i  to  conceal  from  his  creditors ;  and  they 
charge,  that  in  pursuance  of  this  fraudulent 
purpose,  he  did,  about  the  8th  of  October, 
1861,  purchase  of  Robert  A.  Lancaster,  a 
parcel  of  land  in  the  county  of  Henrico, 
which  they  describe;  and  fraudulently  pro- 
cured said  Lancaster  and  wife  to  convey 
the  same  to  Wellington  Goddin  in  trust, 
for  the  sole  and  separate  use  of  Mary  E. 
Cronie,  the  wife  of  the  said  Henry  R. 
Cronie.  A  copy  of  this  deed  is  filed  with 
the  bill. 

They  further  charge,  that  the  whole  con- 
sideration   for    the   said   sale  moved  trom 
Henry  R.  Cronie^  and  that  the  conveyance 
to  Mary  E.  Cronie  is  wholly  voluntary,  and 
the    result   of  a   fraudulent  agreement  be- 
tween the  said  Henry  and  the  said  Mary  to 
elude  and  defraud  the  plaintiffs  and  others, 
the   creditors   of  the  said  Henry ;  and  that 
he  is,  in  fact,  the  sole  owner  of  said  land. 
They   charge    that  Cronie  has  no  personal 
property   known    to   the    plaintiffs   out  of 
which    their   judgments   can    be    satisfied. 
And  making  Cronie  and  his  wife  and  Wel- 
lington Goddin,  the  trustee,  parties  defend- 
ants, they  call  upon  them  to  answer  all  and 
every    matter  and  averment  alleged  in  the 
bill;  and    they    pray   that  the  land,    or  so 
much  as  may  be  necessary  for  the  purpose, 
may  be  sold,  and  the  proceeds  of  sale  applied 
to  the  paymept  of  the  debts  of  the  plaintiffs; 
or  that    the   deed  may  be  declared  null  and 
void,  and  that  the  land  may  be  subjected  to 
the  liens  of  their  judgments ;  and  for  gen- 
eral relief. 
Henry  R.  Cronie   and   Mrs.    Cronie   filed 
separate  answers.     Cronie,  in  his  an- 
741      swer,    admits    the    plaintiffs'    *jndg- 
ments.     He  says   that  he  lived  at  the 
Bowling  Green,  in  Caroline  county,  in  I860, 
and  under  the  political  excitement  then  ex- 
isting, he  was  compelled  to  leave  that  place, 
and    he  removed  to  Richmond.     That  it  is 
not   true    that  at  the   time  the  judgments 
were  rendered  against  him   he  was  wholfy 
without   means    to  discharge   them.     That 
he   owned   a   house  and  lot  at  the  Bowling 
Green    for  which  he  had  given  $1,600,  and 
a    stock   of   goods  and   furniture  worth  at 
least   $1,000,    all   of  which  he  conveyed  to 
Eustace  Moncure  as  trustee,   with   instmc- 
tions   that    the    proceeds   of   the  property, 
when  sold,  should  be  used  to  pay  off  all  the 
defendant's  honest  debts.     That   the  prop- 
erty  had  been  sold,  and  the  trust  fund  still 
remained  in  the  hands  of  the  trustee ;  though 
owing  to  his  inability  to  be  present  to  pro- 
tect his  interests  it  sold  for  but  $1,250.     He 
denies  that  he  had  endeavored  fraudulently 
to  conceal  his  property  from  his  creditors. 
He  denies  that  the  land   mentioned    in    the 
bill  was  purchased  with  his  money;  he  says. 
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the  money  was  derived  from  the  sale  of 
Mary  E.  Cronie's  undivided  interest  in  her 
father's  estate,  consisting  of  land  and 
negroes,  to  Thomas  J.  Roach  for  the  sum 
of  92,000,  and  from  the  products  of  the  land. 
He  denies  that  the  conveyance  from  I^an- 
caster  and  wife  to  Groddin  was  fraudulently 
procured  by  him ;  or  that  any  consideration 
for  the.  sale  moved  from  him ;  or  that  the 
aaid  conveyance  was  voluntary  on  his  part ; 
or  that  any  fraudulent  agreement  existed 
or  exists  between  himself  and  his  wife ;  or 
that  he  is  sole  owner,  or  is  entitled  to  any 
interest  in  the  land  referred  to.  Denies  all 
the  allegations  of  the  bill  inconsistent  with 
the  answer;  and  all  the  fraud,  combination 
and  confederations  charged  or  insinuated 
in  the  bill. 

The  defendant  filed  with  his  answer  the 
deed  of  trust  executed  by  him  to  Moncure ; 
and  also  the  deed  by  which  he  and  his  wife 
conveyed  to  Roach  the  wife's  undivided 
interest  in  the  estate  of  her  father 
742  George  B.  Farish,  on  *the  considera- 
tion of  the  sum  of  two  thousand  dol- 
lars. This  deed  is  dated  November  Ist, 
1860.  The  interest  did  not  take  effect  in 
possession  until  after  the  death  of  Mrs. 
Cronie's  mother,  who  was  alive  when  the 
answer  was  filed.  He  also  filed  a  copy  of 
the  will  of  Farish,  the  father  of  Mrs. 
Cronie. 

Mrs.  Cronie,  in  her  answer,  says,  the 
property  was  purchased  for  her  sole  and 
separate  use,  and  conveyed  to  Mr.  Goddin 
as  trustee ;  but  that  no  part  of  the  means 
of  her  husband  entered  into  the  considera- 
tion of  the  purchase.  She  refers  to  and 
adopts  the  answer  of  her  husband,  and 
denies  all  the  fraud,  Ac,  charged  in  the 
bill. 

In  May,  1867,  the  cause  came  on  to  be 
heard  upon  the  bill,  answers  and  exhibits, 
when  the  court  held  that  the  deed  from 
Il#ancaster  and  wife  to  Goddin  was  null  and 
void  as  to  the  creditors  of  Cronie ;  and  the 
cause  was  referred  to  one  of  the  commis- 
sioners of  the  court  to  ascertain  and  state 
the  amount  of  the  debts  of  the  defendant 
Cronie,  and  to  whom  due. 

The  commissioner  reported  a  number  of 
debts  due  to  the  plaintiff  and  others, 
amounting  to  upwards  of  $2,400;  and  the 
cause  coming  on  again  to  be  heard  on  the 
8th  of  November,  1867,  it  was  decreed,  that 
unless  the  defendant  Henry  R.  Cronie  do 
pay  to  the  several  parties  named  in  the  re- 
port the  sums  reported  due  to  them  within 
ninety  da3's,  commissioners  named  should 
proceed  to  sell  the  land  described  in  the 
bill,  or  so  Ynuch  as  should  be  necessary, 
upon  the  terms  of  one-fourth  cash  and  the 
residue  at  four  and  eight  months,  and  de- 
posit the  money  in  bank.  From  this  decree, 
Mary  K.  Cronie  by  Henry  R.  Cronie,  her 
next  friend,  applied  to,  this  court  for  an 
appeal,  which  was  allowed. 

Johnson  &  Guigon,  for  the  appellant. 
Page  &  Maury,  for  the  appellees. 

743         *RIVES,  J.  This  is  a  bill  by   judg- 
ment creditors  of  the   husband,  to  set 


aside  as  fraudulent  a  settlement  upon  his 
wife.  Its  allegations  are  that  the  husband 
was  wholly  insolvent,  and  that  the  consid- 
eration for  the  deed  of  8th  October,  1861, 
whereby  the  land  therein  described  was 
conveyed  to  a  trustee  for  the  separate  use 
of  the  wife,  moved  from  him  alone,  and 
that  the  deed  was  the  product  of  a  fraudu- 
lent agreement  between  himself  and  wife 
to  defraud  his  creditors,  and  that  the  hus- 
band was  in  truth  the  owner  of  the  land 
conveyed.  These  charges  of  fraud  are  dis- 
tinctly denied  in  the  answers  of  both  hus- 
band and  wife.  The  husband  in  his  answer 
denies  his  insolvency ;  and  as  proof  of  his 
ability  as  well  as  intention  to  provide  for 
his  creditors,  exhibits  his  trust  deed  of  29th 
August,  1860,  by  which  he  dedicated  his 
property,  estimated  at  $2,600,  to  their  sat- 
isfaction. He  then  proceeds  affirmatively 
to  state  how  the  settlement  came  to  be 
made,  namely :  that  the  purchase  money  to 
the  extent  of  two  thousand  dollars  was  de- 
rived from  the  sale  of  his  wife's  undivided 
interest  in  her  father's  estate  to  one 
Thomas  J.  Roach;  and  in  corroboration 
thereof,  exhibits  the  will  of  her  father  to 
establish  her  interest,  and  also  the  deed  of 
himself  and  wife,  of  1st  November,  1860, 
conveying  this  interest  to  said  Roach,  and 
acknowledging  the  receipt  of  two  thousand 
dollars  therefor.  He  accounts  for  the  bal- 
ance of  the  purchase  money  to  procure  the 
deed  to  the  wife,  by  stating  it  was  derived 
from  the  products  of  the  land.  This  is  the 
state  of  the  pleadings.  No  proofs  were 
taken.  The  court  thereupon  proceeded  to 
decree,  upon  default  of  payment  within 
ninety  days,  the  sale  of  the  land  in  question. 
The  question  is,  therefore,  made,  whether 
this  decree  was  not  premature,  and  whether 
there  should  not  have  been  a  reference  to  a 
master   to   ascertain   whether,  and  to  what 

extent,  a  good  consideration  existed 
744      for  the  settlement  *aforesaid ;  whether 

there  should  not  have  been  some  ac- 
count required  of  the  trust  fund,  so  as  to 
fix  the  amount  due;  and,  finally,  whether 
there  should  not  have  been  an  enquiry, 
under  the  ninth  section  of  chapter  186  of 
the  Code,  p.  771,  into  the  sufficiency  of  the 
rents  and  profits  of  said  real  estate  to  sat- 
isfy these  creditors  in  five  years. 

It  is  contended,  with  much  ingenuity, 
that  the  deed  to  Roach  imports  a  conversion 
to  the  husband,  and  extinguishes  by  the 
wife's  privity  her  interest  in  the  fund. 
This  is  perhaps  so  on  the  face  of  the  in- 
strument ;  but  inasmuch  as  it  discloses  the 
sale  of  the  wife's  contingent  interest,  it  is 
open  in  equity  to  proof  that  the  husband 
was  permitted  to  receive  the  fund  arising 
therefrom  upon  an  express  trust  for  the 
settlement  thereof  upon  the  wife.  That 
there  was  such  understanding  is  rendered 
probable  by  the  fact  that  the  husband,  hav- 
ing by  his  deed  of  29th  August,  1860,  dis- 
posed of  all  his  property  for  the  benefit  of 
his  creditors,  could  scarcely  have  procured 
his  wife's  assent  to  the  sale  of  her  contin- 
gent interest  in  her  father's  estate,  and  to 
his   receipt  of  the  proceeds,  without  some 
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agreement  on  his  part  to  invest  it  for  her 
separate  use.  The  fraud  was  responsivelj 
denied;  it  was  not  proven;  and  this  affirm- 
ative statement  of  the  origin  and  character 
of  this  settlement  was  prima  facie  corrob- 
orated by  the  exhibits  and  the  facts  and 
dates  of  the  transaction.  It  was  erroneous, 
therefore,  to  assume  the  fraud  as  estab- 
lished, and  to  pretermit  a  reference  to  the 
master  to  report  the  facts  of  such  alleged 
settlement. 

Judgment  creditors  are  not  to  be  delayed 
in  the  enforcement  of  their  liens,  unless  in 
conformity  with  the  principles  and  practices 
of  the  court,  to  which  they  resort.  If  the 
want  of  a  settlement  of  the  trust  subject, 
devoted  by  the  debtor  to  these  creditors, 
was  the  only  ground  for  delaying  the  sale 
prayed  for,  it  might,  perhaps,  be  disre- 
garded ;  but  when,  on  another  account, 

745  a  reference    was  ^necessary,    and    no 
further   delay    would   be  incurred,  it 

was  proper  to  direct  the  trustee  to  be  made 
a  party,  and  to  require  him  to  render  his 
account  before  the  same  master  to  whom 
the  other  enquiry  had  been  directed. 

In  respect  to  the  third  and  last  enquiry 
suggested,  it  will  be  seen,  the  language  of 
the  Code  is  very  clear.  After  declaring, 
that  *^the  lien  of  a  judgment  may  always 
be  enforced  in  a  court  of  equity,*'  it  does 
not  authorize  such  court  to  decree  a  sale  of 
real  estate,  or  any  part  thereof,  unless  *  4t 
appear  to  such  court  that  the  rents  and 
profits  of  the  real  estate,  subject  to  the 
lien,  will  not  satisfy  the  judgment  in  five 
years."  This  enactment  was  doubtless 
designed  to  clear  up  the  difficulties  arising 
under  our  decisions  of  Haley  v.  Williams, 
1  Leigh  140;  Blow  v.  Maynard,  2  Id.  29; 
Tennent's  heirs  v.  Patton,  6  Id.  1%;  Mc- 
Clung  V.  Beirne,  10  Id.  394;  and  McNew  v. 
Smith,  5  Id.  84,  cited  by  the  counsel  for 
the  defendants  in  error;  and  to  fix  the 
grounds  and  extent  of  equitable  jurisdiction 
in  the  enforcement  of  judgment  liens. 
These  cases  left  it  in  doubt  what  were  the 
precise  limits  of  the  discretion  to  be  exer- 
cised in  decreeing  satisfaction  out  of  the 
rents  and  profits ;  so  that  it  was  peculiarly 
fit  for  the  Assembly  to  step  in  and  regulate 
the  matter  by  positive  enactment.  This  it 
has  done  in  language  clear  enough  to  com- 
prehend all  imaginable  cases;  nor  does  it 
seem  to  me  there  is  any  ground  to  suppose 
from  the  report  of  the  revisors,  as  was  in- 
geniously contended  for,  that  the  case  of 
original  equitable  jurisdiction  to  set  aside 
a  fraudulent  conveyance  was  not  designed 
to  be  embraced  by  these  terms. 

But  under    the    authority    of    Manns    v. 

Flinn's  adm'r,  10  Leigh  93,  it  is  contended 

that  it  is  now  too  late  to  raise  this  objection 

in    this   court ;  or   rather    to    treat   it  as  a 

ground  of  reversal.     That  was  the  case 

746  of  an  interlocutory  *decree  where  the 
party    having   ample    opportunity   to 

apply  to  the  court  to  alter  the  decree  in  that 
particular,  and  failing  to  do  so,  could  not 
object  to  an  affirmance,  whereby  the  cause 
was  remanded,  with  direction  to  alter  the 
decree    and   direct   satisfaction   out   of  the 


rentsv  and  profits,  if  such  alteration  be 
asked,  and  if  the  debt  can  be  satisfied  out 
of  the  rents  and  profits  within  a  reasonable 
time.  Here,  however,  for  reasons  already 
assigned,  this  is  not  a  case  of  affirmance, 
and  there  being  a  necessity  for  reversing 
the  decree  on  distinct  grounds  of  error,  the 
principle  of  this  decision  does  not  apply; 
and  the  appellant  has  an  excuse  for  not 
raising  this  question  below,  because  the 
controversy  was  directed  wholly  to  the  lia- 
bility of  this  land,  to  the  liens  that  were 
asserted  by  the  bill. 

For  these  reasons,  I  am  of  opinion  the 
decree  in  this  cause  should  be  reversed,  and 
the  cause  remanded  with  a  view  to  the  en- 
quiries I  have  indicated. 

The  other  judges  concurred  in  the  opinion 
of  Rives,  J. 

JOYNBS,  J.,  read  the  decree  of  the  court 
as  follows: 

The  court  is  of  opinion,  that  before  pro- 
ceeding to  declare  the  conveyance  of  the 
tract  of  land  in  the  proceedings  mentioned 
from  Robert  A.  Lancaster  and  wife  to  Wel- 
lington Goddin,  in  trust  for  the  separate 
use  of  the  appellant,  to  be  null  and  void  as 
to  the  creditors  of  the  appellee  Henry  R. 
Cronie,  the  said  Circuit  Court  should  have 
directed  an  enquiry  by  a  commissioner  to 
ascertain  whether  or  not  the  appellant 
united  with  her  husband,  the  said  Henry 
R.  Cronie,  in  the  deed  of  November  1,  1860. 
conveying  the  contingent  interest  of  the 
appellant  under  the  will  of  her  father  to 
Thomas  J.  Roach,  upon  an  agreement  that 
the  money  paid  by  the  said  Roach  to  the 
said  Henry  R.  Cronie  as  the  consider- 
747  ation  of  said  deed,  or  any  *part 
thereof,  should  be  invested  and  se- 
cured by  the  said  Henry  R.  Cronie  for  the 
separate  use  and  benefit  of  the  appellant; 
and  if  so,  whether  the  said  sum,  or  any 
part  thereof,  or  an  equivalent  for  it,  was 
applied  by  said  Henry  R.  Cronie,  in  pursu- 
ance of  such  agreement,  towards  the  pay- 
ment of  the  purchase  money  of  the  tract  of 
land  aforesaid  conveyed  by  the  said  Lan- 
caster and  wife  in  trust  for  the  appellant 
as  aforesaid;  the  court  being  further  of 
opinion,  that  if  there  was  such  an  a^^ree- 
ment  in  reference  to  the  money  received  by 
said  Henry  K.  Cronie  under  the  said  deed 
of  November  1,  1860,  and  if  the  said  money, 
or  any  part  thereof,  was,  in  pursuance  of 
said  agreement,  applied  by  said  Cronie  to- 
wards the  payment  of  the  purchase  money 
of  the  said  tract  of  land,  then  to  the  extent 
of  the  sum  so  applied,  the  trust  in  favor  of 
the  appellant  created  by  the  deed  aforesaid 
from  said  Lancaster  and  wife,  is  valid 
against  the  creditors  of  said  Henry  R. 
Cronie. 

And  the  court  is  further  of  opinion,  that 
inasmuch  as  some  of  the  creditors  of  Henry 
R.  Cronie,  whose  claims  are  reported  by 
the  commissioner,  are  provided  for  by  the 
deed  of  trust  of  August  29,  1860,  in  the 
proceedings. mentioned,  it  would  be  contraiy 
to  equity  to  allow  them  to  disturb  the  set- 
tlement  made    upon    the    appellant  by  the 
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said  deed  of  November  1,  1860,  until  they 
have  exhausted  the  fund  thus  provided  for 
the  payment  of  their  debts;  and  it  would 
also  be  contrary  to  equity,  in  case  the  tract 
of  land  aforesaid  should  not  sell  for  enoug^h 
to  pay  all  the  debts,  to  allow  the  creditors 
thus  provided  for  to  participate  with  other 
creditors  in  the  proceeds  of  the  sale  of  such 
land  in  proportion  to  the  full  amount  of 
their  debts,  leaving  them  to  resort  to  the 
fund  provided  by  the  deed  of  August  29, 
1860,  for  the  payment  of  the  residue  of  their 
said  debts.      The  court  is,  therefore, 

748  of  opinion,  that  the  *said  Circuit 
Court  should  have  required  the  plain- 
tiffs in  that  court  to  amend  their  bill  and 
make  K.  Moncure,  the  trustee  in  the  said 
deed  of  trust  of  August  29,  1860,  a  party 
defendant,  and  should  have  proceeded  to 
take  an  account  of  the  said  trust  fund,  and 
to  apply  the  same  to  the  debts  provided  for 
by  the  said  deed,  so  as  to  ascertain  the 
balances,  if  any,  remaining  due  upon  the 
said  debts. 

And  the  court  is  further  of  opinion,  that 
the  said  Circuit  Court  should  not  have  pro- 
ceeded to  decree  a  sale  of  the  said  tract  of 
land,  without  first  ascertaining  by  evidence, 
or  by  an  enquiry  by  a  commissioner,  in 
pursuance  of  the  provision  of  ch.  186,  {  9 
of  the  Code  of  1860,  that  the  debts  charge- 
able upon  the  said  land  could  not  be  satisfied 
by  the  rents  and  profits  thereof  in  five 
years. 

The  court  is,  therefore,  of  opinion,  that 
the  said  decree  of  November  8,  1867,  and 
the  previous  decree  of  May  4,  1867,  are 
erroneous.  Wherefore  it  is  decreed  and 
ordered  that  the  said  decrees  be  reversed 
and  annulled  so  far  as  they  are  hereinbe- 
fore declared  to  be  erroneous,  and  that  the 
same  be  affirmed  in  all  other  respects;  and 
that  the  appellees,  except  Henry  R.  Cronie 
and  Wellington  Goddin,  and  except  William 
R.  W.  Garrett,  executor  of  Lewis  W.  Gar- 
rett, deceased,  out  of  their  own  estate,  and 
the  said  William  R.  W.  Garrett,  executor 
of  L/ewis  W.  Garrett,  deceased,  out  of  the 
assets  of  his  testator  in  his  hands,  pay  to 
the  next  friend  of  the  appellant  his  costs 
by  him  expended  in  the  prosecution  of  the 
appeal  aforesaid  here.  And  the  cause  is 
remanded  to  the  said  Circuit  Court  for  fur- 
ther proceedings  to  be  had  therein,  in  con- 
formity with  this  opinion  and  decree.  And 
it  is  further  ordered,  that  the  costs  hereby 
decreed  to  be  paid  to  the  appellants  shall, 
after  the  same  shall  have  been  paid,  upon 
the  application  of  any  of  the  parties  who 
shall  have  paid  the  same  or  any  part 
thereof,  be   apportioned   and  distrib- 

749  uted  by  the  said  ^Circuit  Court  among 
the  several  parties  liable  for  the  same 

nnder  this  decree,  in  proportion  to  the 
amount  of  their  respective  debts  as  reported 
by  the  commissioner,  so  that  each  of  said 
parties  shall,  as  among  themselves,  bear 
only  his  ratable  proportion  thereof ;  which 
is  ordered  to  be  certified,  Ac. 

Decree  reversed. 


750  *Arents  v.  The  Commonwealth. 

April  Term,  1868,  Ricbmond. 

I.  Municipal  Bonds— State  as  Ouarantor— Statute.*— 

Tbe  acts  of  March  SO,  1848,  and  of  Marcb  39,  1851, 
aathorized  tbe  ffuaranty  of  tbe  State  upon  the 
bonds  of  tbe  city  of  Wheeling,  to  pay  her  subscrip- 
tion to  the  stock  of  tbe  Baltimore  and  Ohio  Rail- 
road Company,  payable  to  bearer  and  transferable 
by  delivery,  thou^rb  not  payable  to  tbe  company, 
but  to  a  third  person. 
a.  CouponBonds— Contract  of  Ouaranty— Assignability 

of.— If  the  contract  of  guaranty  of  a  coupon  bond 
transferable  by  delivery  is  not  negotiable  at  law 
along  with  tbe  bond  and  coupons,  it  is  assignable 
in  equity,  and  an  interest  in  it  passes  In  equity  to 
each  successive  bolder  of  tbe  bond  or  coupon. 

a.  Same— Same— Enforcement  of.— To  firive  effect  to  tbe 
manifest  intention  of  tbe  parties,  tbe  riffbt  to 
enforce  tbe  guaranty,  unless  lost  by  laches  or 
otherwise,  must  be  held  to  be  co-extensive  with  tbe 
rig'bt  to  enforce  payment  of  tbe  bond  or  coupon. 
Tbe  guaranty,  as  an  accessory  to  tbe  bond  or  cou- 
pon, follows  it  and  adheres  to  it  in  equity,  and  the 
riffbt  to  enforce  the  guaranty  must  be  determined 
by  the  risrht  to  demand  payment  of  the  bond  or 
coupon. 

4.  Contract  of  Guarantor  —  intention  Qovems.t— 
ThouflTh  in  general  tbe  contract  of  a  guarantor  is 
to  pa3'.  if  after  due  diligence  the  debt  cannot  be 
made  out  of  tbe  principal,  yet  the  intention  of  tbe 
parties  must  ffoyern,  and  if  it  was  tbe  guarantor's 
intention  to  make  himself  liable  on  tbe  default  of 
tbe  principal  debtor,  without  the  use  of  tbe  ordi- 
nary means  to  compel  payment  by  him.  or  proof 
of  bis  insolvency,  be  will  be  held  liable  accord- 
ingly. 

8.  Coupon   Bonds— Purposes  of  Coupon.- In  coupon 

bonds,  tbe  contract  to  pay  principal  and  interest 

is  in  tbe  bond,  and  whatever  tbe  form  of  tbe 

coupon,  it  answers  substantially  tbe  same  purpose. 

which  is  to   afford  to  the  holder  evidence 

751  *of  bis  riffht  to  demand  what  is  due  on  the 
bond,  and  a  convenient  mode  of  collecting  it. 

6.  Coupons— Bills  of  Exchange.- Though  coupons  are 
in  the  form  of  orders  to  pay  money,  they  are  not 
to  be  reg'arded  as  bills  of  exchange. 

*See  generally,  monoflrapbic  note  on  '^Municipal. 
County  and  State  Bonds'*  appended  to  DeVoss  t. 
City  of  Richmond,  18  Gratt  3S8. 

tContract     of    Ouarantor- Intention    Qovems.— In 

Welsh  V.  Ebersole,  75  Va.  656,  tbe  court  said:  "In 
the  first  place,  it  is  imi>ortant  to  inquire  into  tbe 
rights  and  oblig^ations  resulting  from  a  guaranty 
and  an  assignment.  A  guaranty  is  not  an  absolute 
undertaking'  as  in  case  of  suretyship,  but  a  condi- 
tional one  to  answer  for  the  debt,  default  or  mis- 
carriage of  another.  The  miaranty  of  payment  of 
a  bond  or  note  is  an  undertaking,  on  tbe  part  of  the 
guarantor,  that  he  will  pay  the  debt  if  tbe  principal 
does  not.  According  to  some  authorities  tbe  guar- 
antor contracts  to  pay  if  by  tbe  exercise  of  due  dil- 
igence tbe  debt  cannot  be  made  out  of  tbe  principal. 
In  every  case  we  must  look  to  tbe  terms  of  tbe  g'uar- 
anty  and  tbe  circumstances  under  which  it  was 
made  to  ascertain  tbe  character  and  extent  of  the 
undertaking." 

The  principal  case  was  also  cited  on  the  subject  in 
Cochran  v.  United  States,  167  U.  S.  286,  15  Sup.  Ct. 
Rep.  633.  See  also,  an  article  entitled  "Liability  of 
Guarantor,"  2  Va.  Law  Rejr.  78-81. 
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7.  SaiiM— Diligence  Required  of  the  Holder  of.— The 
desTce  of  diUffence  required  of  tlie  bolder  of  a 
coupon  is  to  be  ascertained  by  reference  to  the 
relations  of  the  parties.  It  must  be  presented  for 
payment  within  a  reasonable  time  after  it  becomes 
due  and  payable,  so  as  to  save  the  liability  of  the 
guarantor  in  case  of  any  injury  resulting  from 

delay. 

8.  Same— When  Pnyable.— Though  it  is  not  required 
that  a  coupon  shall  be  presented  for  payment  on 
the  day  It  becomes  due,  it  is  nevertheless  regarded 
as  due  and  payable  on  the  day  fixed  for  the  pay- 
ment of  interesL 

9.  Same— Same.— Though  the  coupon  is  made  paya- 
ble at  a  named  banking  house  on  presenting  to 
them  the  proper  coupon,  it  is  still  due  and  paya- 
ble on  the  day  when  the  interest  is  due.  as  speci- 
fied in  it. 

10.  Same— Stolen— Overdue— Rights    of    Holder    for 

Valne4— Coupons  stolen  after  the  day  when  they 
had  become  due  and  payable,  though  they  after- 
wards come  into  the  hands  of  a  bona  Jlde  holder 
for  value,  cannot  be  held  by  him  against  the  right- 
ful owner. 

This  was  a  proceeding  under  the  statute 
in  the  Circuit  Court  of  the  city  of  Richmond 
by  George  Arents  against  the  Auditor  of 
Public  Accounts,  to  recover  the  amount  of 
a  number  of  coupons  for  interest  due  upon 
bonds  issued  by  the  city  of  Wheeling,  and 
guaranteed  by  the  State  of  Virginia.  They 
were  for  interest  due  upon  the  bonds,  for 
January  and  July  1862,  1863,  and  January, 
1864. 

The  auditor  filed  his  answer  to  the  peti- 
tion, and  objected  to  the  payment  of  the 
amount  claimed,  on  the  grounds:  First — 
That  the  coupons  held  by  Arents  were  stolen 
or  abstracted  from  the  Second  Auditor's 
office  in  the  city  of  Richmond;  and  due 
notice  thereof  had  been  given  warning  all 
persons  against  trading  for  them.  Second 
— That  the  claim  of  the  petitioner  was 
752  equally  obligatory  upon  *thc  State  of 
West  Virginia;  and  that  the  whole 
claim  should  not  be  demanded  of  the  State 
of  Virginia. 

The  petitioner,  by  its  attorneys  and  the 
Attorney  General  on  behalf  of  the  Com- 
monwealth, agreed  to  waive  their  right  to 
a  jury,  and  to  submit  the  whole  matter  of 
law  and  fact  to  the  judgment  of  the  court; 
and  the  facts  were  agreed. 

The  city  of  Wheeling,  under  the  authority 
of  the  act  of  March  20,  1848,  and  the  act 
of  March  29th,  1851,  issued  her  bonds  to  the 
amount  of  five  hundred  thousand  dollars,  in 

tNegotlable  Instruments— Overdue— Subject  to  Equi- 
ties.—It  is  a  well  established  principle  of  law  that  a 
party,  who  takes  a  negotiable  instrument  by  en- 
dorsement or  delivery,  after  it  became  due,  gets  no 
better  title  than  the  party  had  from  whom  he 
received  it.  The  principal  case  was  cited  as  author- 
ized in  this  proposition  in  Smith  v.  Lawson,  18  W. 
Va.  235.  240:  Cussen  v.  Brandt,  97  Va.  9.  82  S.  E.  Rep. 
791.    See  also,  Davis  v.  Miller,  14  Gratt  1. 

Gibert  v.  Washington,  etc.,  R.  Co.,  83  Gratt.  699, 
cites  the  principal  case  among  others  as  authorizing 
the  proposition  that  coupons  carry  interest  from 
time  there  is  default  in  paying  them.  See  also,  8  Am. 
U  Eng.  Enc.  Law  (2d  Ed.)  10. 


sums  of  one  thousand  dollars  each,  vrhicb 
were  g^uaranteed  by  the  State  of  Virg^inia, 
for  the  purpose  of  paying  the  subscription 
of  the  city  to  the  stock  of  the  Baltimore  and 
Ohio  Railroad  Company.  These  bonds* 
with  their  coupons,  are  in  the  following 
form: 

**Know  all  men  by  these  presents:  That 
the  city  of  Wheeling,  in  the  State  of  Vir- 
ginia, justly  owes  Selden,  Withers  Sl  Co., 
or  bearer,  one  thousand  dollars,  which  she 
hereby  promises  to  pay  in  good  and  lawful 
money  of  the  United  States,  at  the  banking 
house  of  Puncan,  Sherman  &  Co. ,  in  New 
York,  on  or  before  the  1st  day  of  July,  1872, 
with  interest  thereon  at  the  rate  of  six  per 
centum  per  annum,  payable  half-yearly  at 
the  said  banking  house,  on  the  first  of  Jan- 
uary and  the  first  of  July  in  each  year,  from 
'the  date  of  this  bond  until  the  principal  be 
paid,  on  presenting  to  the  said  banking 
house  the  proper  coupon  hereunto  attached." 

These  bonds  bore  date  the  1st  day  of  Jnly, 
1852. 
'^Guarantee  of  the  State  of  Virginia: 

**I,  Robert  Butler,  treasurer  of  the  Com- 
monwealth of  Virginia,  in  conformity  to 
an  act  of  the  General  Assembly  of  Viriginia 
passed  on  the  20th  of  March,  1848,  do  hereby 
pledge  the  faith  of  the  State  for  the  punc- 
tual payment  of  the  interest  and  the  ultimate 
redemption  of  the  principal  sum  of  money 
appearing  due  by  the  above  bond,  according 

to  the  terms  therein  specified. 
753  ***  Coupon,  city  of  Wheeling,  guar- 

antied by  the  State  of  Virginia. 
Duncan,  Sherman  &  Co.,  of  NewTork*  will 
pay  the  bearer  thirty  dollars,  the  half-yearly 
interest  on  the  Wheeling  bond  269,  doe  1 
January,  1867. 

**M.  Nelson,  Mayor.  *' 

These  bonds  were  negotiated  and  pat  into 
circulation  by  the  city  of  Wheeling,  and 
about  the  time  of  the  maturity  of  the  sev- 
eral coupons  described  in  the  petition,  the 
governiuent  of  Virginia  at  Richmond  took 
up  these  coupons ;  and  whilst  they  wex«  in 
possession  of  said  government,  they  were 
abstracted  and  taken  from  the  office  of  the 
Second  Auditor.  In  November,  1864, 
Arents,  not  knowing  that  these  conpons 
had  been  so  taken  and  abstracted  from  said 
office,  bought  the  same,  in  the  city  of 
Richmond,  from  the  Farmers'  Bank  of 
Virginia,  in  the  regular  course  of  business, 
(the  said  bank  being  in  the  habit  of  dealing 
in  such  securities,;  and  gave  to  the  bank 
full  value  therefor;  and  then  became,  and 
has  continued  to  be,  the  bona  fide  holder 
of  them  for  value.  Afterwards,  on  or  about 
the  ,    in   the   year  1865,   the  Com  mon- 

wealth  caused  a  notice  to  be  published  in  a 
paper  in  the  city  of  Richmond,  forewarning 
all  persons  from  trading  or  dealing  with 
said  coupons. 

From  the  16th  of  August,  1861,  to  the  3d 
of  April,  1865,  all  commercial  or  other  in- 
tercourse between  Richmond  and  New  York, 
at  which  latter  place  said  conpons  were  pay- 
able, and  between  Richmond  and  Wheeling, 
was  prohibited ;  and  in  a  reasonable  time 
after    said    prohibition   was  removed,    the 
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petitioner  duly  presented  said  coupons  at 
the  banking"  house  of  Duncan,  Sherman  & 
Co.,  in  New  York,  and  demanded  payment 
thereof,  which  was  refused.  A  like  present- 
ment and  demand  was  made  upon  the  city 
of  Wheeling,  with  the  like  result ;  though 
it  was  agreed  that  Wheeling  had  paid  all 
the  other  coupons  held  by  the  State  on  said 
guarantied    bonds,     and     was     only 

754  waiting  to  *have  the  right   to   these 
coupons  settled,  when  she  would  pay 

them.  The  cause  came  on  to  be  tried  on  the 
2d  of  August,  1867,  when  the  Circuit  Court 
rendered  a  judgment  in  favor  of  the  Com- 
monwealth, with  costs ;  and  ordered  that  the 
coupons  referred  to  in  the  petition  of  the 
plaintiff  be  delivered  to  the  Second  Auditor 
of  the  State,  for  the  benefit  of  the  Com- 
monwealth. Arents  thereupon  obtained  a 
writ  of  error  to  his  court. 

Wise  &  Fitzhugh,  for  the  appellant. 
Robert  Johnston  and  Crump,  for  the  Com- 
monwealth. 

RIVES,  J.  Recent  decisions  of  the  Su- 
preme Court  of  the  United  States  have 
reg'arded  and  treated  corporation  and  mu- 
nicipal bonds,  with  coupons,  payable  to 
bearer,  as  negotiable  instruments.  Moran 
V.  Commissioners  of  Miami  County,  2 
Black's  U.  S.  R.  722;  Mercer  County  v. 
Racket,  1  Wall.  U.  S.  R.  83 ;  Gelpcke  &  als. 
▼.  City  of  Dubuque,  Id.  175;  Thomson  v. 
L,ee  County,  3  Wall.  U.  S.  R.  327.  They 
are  negotiable  securities,  having  all  the 
qualities  and  incidents  of  commercial  paper, 
and  imparting  to  the  holder  a  perfect  title 
by  delivery.  This  doctrine  {n-oceeds  not 
only  on  grounds  of  public  policy,  but  is 
designed  to  effectuate  the  intentions  of  the 
parties.  Justice  Wayne,  in  delivering  the 
opinion  of  the  court  in  Moran  v.  Commis- 
sioners of  Miami  County,  says,  with  great 
propriety,  that  such  bonds,  with  their  in- 
terest warrants,  are  commercial  securities, 
though  they  be  not  in  the  accustomed  form 
of  promissory  notes,  or  bills  of  exchange, 
and  that  the  parties  intended  them  to  be 
passed  from  hand  to  hand  to  raise  money 
upon  them,  so  that  a  full  title  was  intended 
to  be  conferred  on  any  person  who  became 
the  legal  holder  of  them." 

These  bonds  of  the  city  of  Wheel- 

755  ing,  and  their  coupons,  *are  conceded 
to   belong  to  this  class  of  securities. 

The  bond  itself  is  payable  to  bearer  *^at  the 
banking  house  of  Duncan,  Sherman  &  Co., 
in  New  York,  on  or  before  the  Ist  day  of 
July,  1872,  with  interest  thereon  at  the  rate 
of  six  per  centum  per  annum,  payable  half- 
yearly,  at  the  said  banking  house  on  the 
first  of  January  and  the  first  of  July  in 
each'  year,  from  the  date  of  this  bond, 
and  until  the  principal  be  paid,  on  pre- 
senting to  the  said  banking  house  the 
proper  coupon  hereunto  affixed."  The 
coupon  is  in  a  peculiar  form;  it  is  not, 
as  is  most  usual,  a  mere  warrant,  ticket  or 
memorandum  for  such  an  amount,  payable 
at  a  certain  place  and  time.  In  my  view 
of  this  case,  the  legal  nature  of  this  coupon 
constitutes  the   very  gist  of   this  contro- 


versy. I  shall,  therefore,  be  excused,  for 
illustrating  it  by  comparison  of  forms  taken 
from  adjudged  cases.  In  Woods  v.  Law- 
rence County,  1  Bfack's  U.  S.  R.  386,  it 
was  nothing  more  than  a  memoradum  of  the 
interest  due,  and  of  the  time  and  place  of 
payment.     It  was  in  this  form : 

*' Lawrence  County. 
** Warrant  No.  37,  for  thirty  dollars, 

'^ Being  for  six  months  interest  on  bond 
No.  ,  payable  on  first  day  of  January, 
A.  D.  1873,  at  the  officerof  the  Pennsylvania 
Railroad  Company,  in  the  city  of  Philadel- 
phia. 

**$30.  ,  Clerk." 

Here  there  was  a  precise  stipulation  of 
the  amount,  and  of  the  time  and  place  of 
payment. 

The  Wheeling  coupon,  it  will  be  seen, 
materially  differs  from  this ;  it  is  more  like 
that  given  in  the  case  of  Sheboygan  County 
V.  Parker,  3  Wall.  U.  S.  R.  93.  There,  it 
was  said,  **  the  interest  warrants  or  coupons 
were  not  in  the  usual  form  of  promises  to 
pay,  or  of  declarations  that  so  much  money 
was  due  the  bearer  at  the  semi-annual  dates, 
but  were  drafts  by  *  Lewis  Curtis,  Pres- 
756  ident  of  the  Board  *of  the  Sheboygan 
Railroad  Commissioners, '  on  the  treas- 
urer of  the  county  of  Sheboygan,  in  favor  of 
the  bearer  for  so  much,  and  was  signed  by 
Williams  as  *  secretary.  *  "  The  record  in 
this  case  gives  us  a  sample  of  the  Wheeling 
coupons,  and  it  is  as  follows: 

** Coupon,  city  of  Wheeling,  guaranteed 
by  the  State  of  Virginia.  Duncan,  Sher- 
man &  Co.,  of  New  York,  will  pay  to  the 
bearer  thirty  dollars,  the  half-yearly  inter- 
est on  Wheeling  bond  269,  due  1  January, 
1867. 

**$30.  M.  Nelson,  Mayor. 

This  is  clearly  a  check  on  a  banking 
house,  nor  is  any  time  appointed  for  its 
presentation.  The  date  specified  merely 
designates  what  half-yearly  interest  con- 
stitutes the  amount  of  the  check.  It  is  not 
a  draft  on  this  house  to  pay  on  1  January, 
1867,  to  bearer,  thirty  dollars,  being  the 
half-yearly  interest  due  on  that  day;  but  it 
is  like  all  other  checks,  payable  on  presen- 
tation, without  the  appointment  of  any  day 
therefor,  and  the  concluding  phrase  of  the 
check  is  merely  designed  to  make  it,  when 
paid,  a  voucher  for  the  discharge  of  the 
half-yearly  interest  due  on  1  January,  1867. 

The  city  of  Wheeling,  when  enabled  by 
the  act  of  20th  March,  1848,  to  secure  the 
State's  guarantee  upon  her  bonds  as  the 
means  of  making  and  securing  her  sub- 
scription to  the  capital  stock  of  the  Balti- 
more and  Ohio  Railroad  Company,  did  not 
avail  thereof  until  after  the  passage  of  the 
act  of  29th  March,  1851,  **authori2ing  the 
issue  of  coupon  bonds."  This  policy  was 
doubtless  dictated  by  the  advantages  found 
to  attend  this  form  of  securities.  By  virtue 
of  this  change,  two  points  were  gained 
tending  to  facilitate  the  negotiability  and 
marketable  value  of  these  securities:  first, 
by  making  the  principal  and  interest  pay- 
able at  places  more  eligible  than  that  of 
their  emission ;  and  secondly,  by  attaching 
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interest  coupons,  which,  upon  being  severed 
from  the  bond,  admitted   of  an   inde- 

757  pendent  *and  separate  circulation.     It 
is  to  be  presumed,  therefore,  that  the 

city  of  Wheeling,  in  awaiting  this  act  and 
framing  its  securities  thereby,  had  a  spe- 
cial object  in  view;  and  that  was,  to  con- 
form them  to  the  wants  of  trade,  and  endue 
them  with  the  attributes  of  the  most  favored 
commercial  paper.  This  was  accomplished 
by  selecting  the  city  of  New  York  as  the 
place  of  payment,  and  putting  the  coupons 
in  the  shape  of  checks  upon  one  of  the  lead- 
ing banking  firms  of  that  city.  This  was 
doubtless  effected  by  special  treaty  with 
these  bankers,  who,  either  out  of  funds  to  be 
provided  by  the  city  of  Wheeling  or  ad- 
vanced by  themselves,  agreed  to  pay  these 
coupon  checks  or  drafts  when  presented. 
These  securities,  therefore,  possessed  all  the 
additional  value  to  be  derived  from  their 
redeemability  in  the  great  centre  of  national 
exchanges,  and  the  premium  they  would 
bear  on  this  account,  in  the  more  distant 
markets  of  the  States.  It  was  readily  fore- 
seen that  from  this  cause  the  coupons 
especially  would  become,  for  small  sums,  a 
convenient  form  of  Northern  exchange,  and, 
in  fact,  possess  the  faculty  of  a  uniform 
currency  at  a  time  when  the  different 
values  of  bank  notes  made  such  paper  most 
desirable  for  circulation.  Had  these  bonds 
been  payable  in  the  usual  form  by  Wheel- 
ing, and  coupons,  mere  warrants  for  the 
interest,  it  is  needless  to  say  how  much 
their  value  would  have  been  affected  and 
their  circulation  restricted  by  such  a  con- 
dition. Upon  these  instruments  the  guar- 
antee of  the  State  has  been  impressed 
according  to  the  import,  and  in  the  very 
terms  of  the  act  authorizing  it.  Now,  then, 
if  Wheeling  has  derived  particular  advan- 
tages from  the  form  she  has  chosen  to  give 
to  her  securities,  and  the  inducements  she 
has  thereby  offered  the  public  to  deal  in 
them,  it  is  neither  for  her  nor  her  guarantor 
to  escape  legal  liabilities  arising  out  of  the 
special  nature  of  her  contract  with  her 
creditors  or  those  who,  as  bona  fide  holders, 
stand  /  in  their  stead  and  possess  their 
rights. 

758  *The  coupons,  that  form  the  subject 
of   this     controversy,    were    for    the 

amounts  of  semi-annual  interest  falling  due 
1st  of  January  and  July,  1862,  1st  of  Jan- 
uary and  July,  1863,  and  the  1st  of  January, 
1864.  They  had  been  paid  and  taken  in  by 
the  State,  and  afterwards  abstracted  from 
the  office  of  the  Second  Auditor.  In  No- 
vember, 1864,  the  appellant,  not  knowing 
that  they  had  been  abstracted  from  said 
office,  bought  them  of  the  f^armers  Bank  of 
Virginia,  and  thus  became  the  bona  fide 
holder  of  them  for  value.  Under  this  state 
of  facts,  the  appellant's  title  to  recovery 
would  be  clear  if  it  were  not  for  'the  ques- 
tion that  has  been  raised  that  these  coupons 
were  overdue,  and  thus  open  to  equities  ex- 
isting between  the  original  parties.  As  to 
the  principle  of  law  involved,  there  is  no 
dispute.  In  Fowler  v.  Brantly,  14  Peters* 
R.  318,  it  is  said,  ^'a  note  overdue  or  a  bill 


dishonored  is  a  circumstance  of  suspicion 
to  put  those  dealing  for  it  afterwards  on 
their  guard,  and  in  whose  hands  it  is  open 
to  the  same  defences  it  was  in  the  hands  of 
the  holder  when  it  fell  due.  After  maturity 
such  paper  cannot  be  negotiated."  To  the 
same  purport  is  our  own  decision  in  Davis 
V.  Miller,  14  Gratt.  1.  But  when  were  these 
coupons  mature?  It  has  been  assumed  that 
the  date,  by  which  the  half-yearly  interest 
was  designated  as  due,  and  for  which  the 
coupon  was  given,  was  also  the  date  of  its 
maturity.  But  I  have  heretofore  endeavored 
to  show  that  such  is  not  the  case.  A  slight 
attention  to  the  wording  of  the  coupon, 
satisfactorily  dispels  that  false  gloss.  But 
resort  is  then  had  to  the  body  of  the  bond, 
to  prove  that  such  is  the  meaning  of  the 
coupon.  They  are  treated  as  inseparable; 
and  it  is  contended  that  one  must  be  ex- 
plained by  the  other.  While  I  hold  them  to 
be  distinct,  and  differently  framed  so  as 
best  to  subserve  their  respective  ends,  I 
concede  the  propriety  of  construing  them 
as  a   whole.     I^et    us,    then,    examine  the 

bond,  and  ascertain  from  its  language 
759      whether  the   payment  of  interest  *is 

confined  to  the  half-yearly  dates;  or 
whether  it  is  not  made  to  dex>end,  as  I  con- 
tend, upon  '^the  presentation  of  the  proper 


coupon. 


>» 


These  are  the  words:  "with  in- 


terest thereon  at  the  rate  of  six  per  centom 
per  annum,  payable  half-yearly  at  the 
said  banking  house  on  the  1st  of  January 
and  Ist  of  July  in  each  year  from  the  date 
of  this  bond,  and  until  the  principal  be 
paid,  on  presenting  to  the  said  banking 
house  the  proper  coupon  hereunto  affixed." 
We  must  give  a  consistent  interpretation 
to  the  whole  phrase;  it  would  scarcely  be 
reasonable  to  treat  the  condition  of  presen- 
tation as  surplusage;  therefore,  we  must 
hold  it  as  meaning  that  while  the  interest 
is  due  as  described,  it  is  not  to  be  paid  upon 
**the  presentation  of  the  proper  coupon." 
My  understanding  of  the  coupon,  then,  cor- 
responds exactly  with  the  construction  I 
place  upon  the  bond. 

Whether,  therefore,  I  consider  the  bond  or 
coupon  separately  or  construe  them  together, 
I  am  constrained  to  believe  that  the  latter 
is  neither  more  nor  less  than  a  check,  draft 
or  bill  of  exchange,  payable  on  demand. 
These  three  terms  denote  very  nearly  the 
same  thing ;  and  so  far  as  any  important 
legal  consequences  follow,  may  be  deemed 
convertible  terms.  Thus,  in  Keene  v.  Beard, 
98  Eng.  C.  ly.  R.  371,  it  was  held,  that  "a 
check  on  a  banker  payable  to  bearer,  was  a 
negotiable  instrument,  and  passed  by  en- 
dorsement so  as  to  entitle  the  holder  to  soe 
the  endorser  thereon  as  in  a  case  of  a  bill  of 
exchange."  Erie,  C.  J.,  said,  '^a  check  is 
strongly  analogous  to  a  bill  of  exchange  in 
many  respects.  It  is  drawn  upon  a  banker, 
and  though  in  practice  the  banker  does  not 
accept  the  draft,  he  might,  for  anght  I 
know,  do  so.  A  check  has  also  some  of  the 
incidents  of  a  bill  of  exchange,  if  not  alU 
as  in  respect  of  its  passing  by  delivery,  and 
also  in  respect  of  a  bona  fide  holder^  taking 
it    for    value    having    a  better    title    than 
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the   person    from   whom   he   received 
*it.  * '    Byles,  J. ,  is  more  discrimnating* 
in  his  language;  he  says,  '^I  conceive 
that  a  check  is  in  the   nature   of  an   inland 
bill    of  exchange  payable   to   the  bearer  on 
demand.     It  has  nearly  all  the  incidents  of 
an    ordinary    bill     of    exchange.      In     one 
thing  it  differs  from  a  bill  of  exchange :  it 
is  an  appropriation  of  so  much  money  of 
the   drawer's   in  the   hands  of  the  bank  on 
"vrhom  it  is  drawn  for   the   purpose   of  dis- 
charg-ing  a  debt  or  liability  to  a  third   per- 
son ;  whereas  it  is  not  necessary  that  there 
should    be    money    of   the    drawer's  in  the 
hands  of  a   drawee  of  a  bill  of  exchange. 
There  is  another  difference  between  the  two 
instruments :  in  case  of   a  bill,  the   drawer 
is  discharged  by  default  of  due  presentment ; 
but  in  the  case   of  a   check,    the  drawer  is 
not  discharged  by  delay  of  presentment,  un- 
less it  be  shown  that  he  has  been  prejudiced 
thereby;  for    instance,    by    failure    of   the 
banker,  on  whom  it  is  drawn.     In  all  other 
respects,  a  check  is  precisely  like  an  inland 
bill  of  exchange."     The  principles  of  these 
decisions  have  been  closely  followed  in  our 
American  courts.     In  Cruger  v.  Armstrong 
and  Bamwall,   3  Johns.  Cas.   5,  it  was  held 
that  a  check,  like  a  bill,  should  be  presented 
for  payment;  and   the   following  language 
was  employed  by  the  judges :  Ratcliffe,  J., — 
'^A   check,    thoug'h   generally    received   as 
cash,  when  given  in   payment,    is,  in  form 
and   reality,    a   bill  of  exchange.     It   pos- 
sesses  all   the   requisites  of  a  bill,  and  has 
been  so  treated.     It  has  been  held  to  be  ne- 
gotiable,   and   may  be   declared  upon  as  a 
bill  of  exchange.     (Chitty  16;  7  T.  R.  423.) 
The  draft  itself  implies  that  payment  is  to 
be  demanded  of  the  drawees.     The  person 
who  takes  it  receives  it  on  that  condition. 
It  is  accordingly  considered  not  as  due  from 
drawer,  until  such  demand   has  been  made 
and  drawee  refuse   payment."     Kent,  J., — 
'*A  check  is  not  due   until   demanded,    and 
even   independent  of   authority,  I  consider 
this   to  be  the    import   and  nature    of    the 
agreement.      The  drawer  undertakes 
761      *specially    that    the    money    shall  be 
paid  by  the  person  on  whom  the  check 
is  drawn,  and  the  money  is  supposed  to  be 
appropriated  for  that  purpose  in  the  drawee's 
hands.     It  would  be  unreasonable  and  con- 
trary   to    the  agreement    for    the    holder, 
instead  of  resorting  to  the  fund  in  the  hands 
of  the  drawee,  to  make  his  demand  promptly 
and  in  the  first  instance  of  the  drawer  him- 
self.    The  drawer  may  not  have  the  means 
of  payment,  except  from   the   fund  pointed 
out,  that  fund  may  be  at  a  distance,  and  in 
the   meantime     his   credit     will    suffer    by 
drawing  a  check  which  he  cannot  instantly 
pay.     He  must  not  be   understood  as  prom- 
ising to  pay,  except  upon  the  default  of  the 
drawee;    and    as  Ch.    J.  Holt   observed   in 
Tassell  and  Lee  v.    Lewis,    (1    Ld.   Raym. 
743,)  if  the  payee  does  not  like  the  check  or 
that  mode  of  payment,  he  ought  to  refuse 
it;  but  having    accepted    it,    it    is    at    his 
peril." 

I  have  thus  given   at  some   length   these 
judicial  expositions  of  the  nature,  and  func- 


tion, and  incidents  of  checks  or  drafts  on 
bankers,  because  I  deemed  every  sentence 
thereof  as  having  an  important  bearing  and 
shedding  light  upon  our  present  enquiry. 
I  do  not  think  it  can  be  successfully  denied 
that  these  coupons  belong  to  this  class  of 
negotiable  instruments;  and  if  so,  it  fol- 
lows, from  these  authorities,  that  they 
cannot  be  deemed  due  until  demanded. 
Parsons,  in  his  treatise  on  Notes  and  Bills, 
vol.  1,  p.  261,  suggests  the  propriety  of 
substituting  for  the  usual  phrase  **  after 
maturity,"  (and  I  may  add  ** overdue,") 
the  more  descriptive  one  of  ** after  dis- 
honor;" because,  as  he  says,  ^  dishonor  and 
non-payment  at  maturity  are  not  neces- 
sarily the  same  thing :  a  note  on  demand  is 
mature  and  demandable  at  once,  but  *is  not 
dishonored  until  a  reasonable  period  of 
non-payment  has  elapsed."  Adopting  this 
language,  then,  as  more  suitable  to  this 
class  of  commercial  paper,    let  us  ascertain 

when  this  coupon  should  be  considered 
762      dishonored.    Parsons,  in  his*treatise 

already  mentioned,  after  laying  down 
the  general  principle  '^that  bills  or  notes 
payable  on  demand  have  no  definite  time  at 
which  non-payment  operates  dishonor," 
proceeds  to  state  '*that  a  reasonable  time 
must  elapse  before  mere  non-payment 
dishonors  the  bill  or  note.  What  is  this 
time,  has  not  been,  and  cannot  be, 
fixed  by  any  definite  and  precise  rule. 
One  day's  delay  of  paper  on  demand  cer- 
tainly would  not  dishonor  it;  five  years 
would.  And  in  each  case,  how  many 
days,  or  weeks,  or  months  are  requi- 
site for  this  effect,  must  dejiend  upon  the 
test  whether  so  long  a  time  has  elapsed  that 
it  must  be  inferred  from  the  particular  cir- 
cumstances and  general  conduct  of  business 
men,  both  of  which  should  be  considered, 
that  the  paper  in  question  must  have  beeii 
intended  to  be  paid  within  this  period,  and 
if  not  paid  must  have  been  refused."  This 
position  is  fortified  by  a  great  number  of 
cases,  which  he  cites  to  show  that  no  defi- 
nite time  can  be  fixed  to  predicate  dishonor 
of  mere  failure  of  demand ;  and  that  every 
case  must  be  decided  on  its  circumstances, 
as  tending  to  forbid  or  excuse  the  ordinary" 
diligence.  In  Barough  v.  White,  4  Barn.  & 
Cress.  325,  (10  Eng.  C.  L.  R.  345,)  Lit- 
tledale,  J. ,  speaks  of  the  promissory  note  in 
that  case  as  ^ intended  to  be  a  continuing 
security ;  and  that  we  could  not  treat  it  as 
overdue  without  evidence  of  payment  hav- 
ing been  demanded  and  refused."  So  in 
Brooks  V.  Mitchell,  9  Mees.  &  Welsh.  R.  15, 
Parke,  J.,  uses  the  same  term  in  declar- 
ing '^that  a  promissory  note,  payable  on 
demand,  is  intended  to  be  a  continuing 
security." 

Upon  reason  and  authority,  and  the  design 
of  the  contract,  therefore,  I  consider  these 
coupons,  being  drafts  payable  on  demand, 
as  continuing  securities,  and  intended  to 
perform  the  function  of  bank  notes.  We  all 
know  that  like  coupons  constituted  in  fact 
a  very  convenient  currency,  and  were  fre- 
quently passed  as  such  in  the  channels 
of     exchange     between     the     South     and 
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763  ,   North.     What  circumstance  *of  suspi- 

cion, then,  should  have  arrested  the 
attention  and  challenged  the  scrutiny  of  the 
purchaser  in  this  case?  It  was  not  the  fact 
of  dishonor,  because  he  well  knew  that  from 
the  existing"  state  of  war  they  could  not 
have  been  presented  for  payment,  and  that 
any  effort  to  collect  them  during  the  war 
was  an  offence  against  belligerent  rights 
and  positive  enactments.  Their  chief  value 
consisted  in  their  being  *^ Northern  funds," 
whrch  might  be  held  up  during  hostilities 
and  await  collection  at  the  end  of  the  war. 
There  was  no  mark  upon  them  to  show  that 
they  had  ever  been  paid  or  in  the  posses- 
sion of  the  guarantor.  The  State  slept  upon 
her  loss  and  gave  no  public  notice  of  it  till 
the  year  succeeding  the  appellant's  purchase 
of  them.  They  were  offered  for  sale  by, 
and  bought  from,  one  of  the  State  banks 
and  State  depositaries — ^a  circumstance 
peculiarly  fitted  to  satisfy  the  dealer  of  the 
unquestionable  validity  of  the  title.  The 
bona  fides  of  the  holder  is  expressly  found 
by  the  agreed  statement  of  facts.  Under 
such  circumstances  I  can  conceive  of  no 
grounds  of  suspicion,  or  requirement  of  law 
exacting  of  the  buyer  any  precaution  be- 
yond that  which  he  took,  or  subjecting  him 
to  any  equities  which  the  State  may  have 
.  against  the  embezzler  of  these  notes. 

But  it  may  be  objected  that  in  my  treat- 
ment of  these  coupons,  as  continuing  se- 
curities, I  am  extending  the  liability  of  the 
State  beyond  her  actual  engagement.  But 
such  is  not  the  case.  She  must  stand  to 
the  terms  of  her  agreement.  Her  faith  is 
pledged  **for  the  punctual  payment  of  the 
interest  and  the  ultimate  redemption  of  the 
principal  sum  of  money  appearing  due  by 
the  above  bond,  according  to  the  terms 
therein  specified."  What  were  **the  terms 
specified"  as  to  payment  for  interest? 
Clearly,  that  it  should  be  effected  by  drafts 
on  Duncan,  Sherman  &  Co.  of  New  York, 
payable  on  demand  to  bearer.  If,  therefore, 
there  is  this  capacity  of  negotiability 

764  and  circulation  ^impressed  upon  these 
coupons,  it  resulted  from  the  contract 

of  the  city  of  Wheeling,  from  which  she 
derived  commensurate  advantages,  and 
which  the  State  has  chosen  to  endorse  with 
her  guaranty. 

I  think  it  must  be  admitted  that  if  the 
appellant  has  to  bear  this  heavy  loss,  it  is 
very  much  due  to  ofiicial  neglect  in  failing 
to  indicate  by  some  mark  her  redemption 
of  these  coupons,  and  promptly  warning  the 
public  of  their  abstraction.  There  is  no 
pretence  of  any  **  mala  fides"  on  the  part  of 
this  holder;  he  is  conceded  to  be  innocent 
and  a  purchaser  for  value ;  and  hence,  in 
view  of  the  State's  ofiicial  neglect,  I  pre- 
sume, she  can  only  be  relieved  from  this 
responsibility  or  recovery  by  some  inexor- 
able rule  of  law,  and  that  is  now  said  to  be 
found  in  this  doctrine  of  ** overdue."  I 
have  endeavored  to  show  by  reasoning  and 
authority  that  it  is  not  applicable  to  these 
coupons;  and  that  it  is  due  alike  to  the  con- 
tract of  Wheeling  and  the  guaranty  of  the 
State  to   maintain    their    negotiability   till 


after  presentation.  It  is  expressly  foaud 
that  they  were  presented  within  a  reason- 
able time  after  the  restoration  of  commer- 
cial intercourse  between  Richmond  and 
New  York ;  and  I  am  clear  that  the  exist- 
ence of  the  war  was  a  fact  releasing-  the 
holder  from  the  duty  of  presentation  during 
its  continuance. 

For  these  reasons  I  am  constrained, 
though  with  difiidence,  to  dissent  from  the 
afiirmance  of  the  judgment  below. 

JOYNES,  J.      This   proceeding    was   in- 
stituted under  the   provisions   of   the  Code 
which    authorize    proceedings    against    the 
Commonwealth  by  ^'any  person  having-  any 
pecuniary  claim  against  the  commonwealth 
upon  any  legal  ground."     Code  ch.  45,  {11, 
ch.   46,    {1.     The   claim   is    founded    upon 
the   guaranty  of   the   Commonwealth,    en- 
dorsed by  the  treasurer  upon  certain  bonds 
of     the     city     of   Wheeling.       It    is 
765      *objected,  on  behalf  of  the  Common- 
wealth,   that   the   guaranty  thus  en- 
dorsed  was  not   authorized  by   the  act    of 
March  20,    1848,  in   pursuance  of    which    it 
purports  to  have   been   made,    because    the 
obligations  on  which  the  guaranty  was  en- 
dorsed are  not  '^ bonds,"   in  the  strict  com- 
mon  law   sense,    and  because  they  are  not 
made    payable  to  the   Baltimore  and    Ohio 
Railroad    Company.     There    is    nothing  in 
either  of  those  grounds.     The  act  of  March 
20,  1848,  authorized  the  treasurer  to  endorse 
the    guaranty   of  the  Commonwealth,    in  a 
prescribed    form,    *'upon   the  bonds  of  said 
city  [of  Wheeling] to  be  executed  in  payment 
of    her  subscription"    to   the   stock  of  the 
Baltimore  and   Ohio  Railroad   Company,  to 
the  amount  of  $500,000.     Before   the   guar- 
anty authorized    by  this  act  was  endorsed, 
the  act  of  March  29,  1851,  was  passed,  by  the 
third  section  of  which  it  was  provided,  that 
**any   company   or  corporation    authorized 
by  law  to  issue  bonds  to  be  guaranteed  by 
this  State,  and  which  have  not  been  issued* 
may  attach  coupons  thereto,   and  make  the 
money  and  interest  owing  upon  such  bonds, 
payable   at   such    place    or   places    in    the 
United  States  or  elsewhere  as  the  company 
or  corporation  may  select."    This  section, 
literally  construed,  only  authorizes  coupons 
for  interest  to  be  attached  to  the  bonds  guar- 
antied, and    does    not  authorize    the  bonds 
themselves  to  be  made  payable  to  the  holder, 
or  transferable  by  delivery.     But   this  sec- 
tion must  be  construed   with   reference    to 
that   which    immediately    precedes    it,    by 
which    provision  is  made  for   the    issue   of 
bonds  payable  to  the  holder,   with  coupons 
for   interest  transferable   by   delivery,  for 
money  borrowed  for  the  state  by  the  Board 
of   Public   Works.     This   act   was  the  first 
which   provided    for   the  issue  of  what  are 
now  known  familiarly  as  ^'coupon  bonds." 
Construing  the  third  section   in  connection 
with,  and  with  reference  to,  the  second,  it 
authorized  bonds  which  were  to  be  guaran- 
tied by  the  State  to  be  issued   in    the 
766      form  of  ** coupon   bonds,"  *that   is  to 
say,    payable  to  such  person  as  might 
be  the  holder,  and  with  coupons  for  interest 
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transferable  by  delivery.  And  such  was  the 
construction  put  upon  his  section  in  prac- 
tice. 

The  act  of  March  20,  1848,  did  not  require 
that  the  bonds  should  be  made  payable  to 
the  Baltimore  and  Ohio  Railroad  Company. 
The  subscription  of  Wheeling-  was  to  be  paid 
to  the  company  in  bonds  of  the  city,  guar- 
antied by  the  State,  but  whether  the  bonds 
should  be  made  payable  to  the  company 
was  left  to  be  arranged  between  the  city 
and  the  company.  But  if  there  could  be  any 
doubt  on  this  point  under  the  act  of  March 
20,  1848,  there  can  be  none  under  the  act  of 
March  29,  1851,  which  provided  for  bonds 
payable  to  the  holder.  I  conclude,  there- 
fore, that  the  treasurer  was  fully  authorized 
to  endorse  the  guaranty  of  the  State  on 
these  bonds.  And  the  Legislature,  by  the 
act  of  January  10,  1867,  recognized  the  va- 
lidity of  the  guaranty. 

The  act  of  March  29,  1851,  in  terms,  makes 
the  coupons  ** transferable  by  delivery,'* 
but  does  not,  in  terms,  make  the  bonds 
themselves  **  transferable  by  delivery." 
This,  however,  is  implied  in  the  provision 
that  they  shall  be  ** payable  to  the  holder," 
the  obvious  intent  being  that  they  shall  be 
payable  to  such  person  as  may,  from  time 
to  time,  be  the  holder.  These  bonds,  there- 
fore, as  well  as  the  coupons,  pass  from  hand 
to  hand  by  delivery.  And  it^ias  been  held, 
in  numerous  cases,  by  the  Supreme  Court  of 
the  United  States,  and  by  the  highest  courts 
of  many  of  the  States,  that  such  bonds  and 
coupons  are  negotiable  instruments,  '  ^hav- 
ing all  the  qualities  and  incidents  of  com- 
mercial paper."  White  v.  Verm.  &  Mass. 
R.  R.  Co.,  21  How.  U.  S.  R.  575;  Mercer 
County  V.  Hacket,  1  Wall.  U.  S.  R.  83; 
Crilpcke  V.  City  of  Dubuque,  lb.  175 ;  Meyer 
V,  City  of  Muscatine,  lb.  384;  Murray  v. 
Lardner,  2  Wall.  U.  S.  R.  110;  Thom- 
767  son  V.  Lee  County,  3  Wall.  U.  *S.  R. 
327;  Supervisors  v.  Schenck,  5  Wall. 
U.  S.  R.  772.  See  the  cases  in  State  courts 
cited,  1  Smith's  L.  Cas.  5th  ed.  605 ;  2  Am. 
Ir.  Reg.  N.  S.  595 ;  Beaver  County  v.  Arm- 
strong, 44  Penn.  R.  63. 

It  is  also  held,  that  a  coupon  may  be  ne- 
gotiated after  it  has  been  separated  from 
the  bond,  and  that  the  holder  of  a  coupon 
may  recover  upon  it  without  producing  the 
bond  to  which  it  was  attached,  and  without 
being  interested  in  it.  Commissioners  Knox 
County  V.  Aspinwall,  21  How.  U.  S.  R. 
539;  Thomas  v.  Lee  County,  3  Wall.  U.  S. 
R.  327 ;  Beaver  County  v.  Armstrong,  44 
Penn.  R.  63. 

In  considering  the  title  of  the  plaintiff  to 
the  coupons  on  which  this  proceeding  is 
founded,  we  must,  therefore,  apply  the 
principles  which  belong  to  bills  of  exchange 
and  negotiable  notes. 

The  guaranty  of  the  State  was  given  in 
order  to  promote  the  credit  of  the  bonds. 
The  form  of  the  bonds  indicates  that  they 
were  designed  to  be  put  upon  the  market. 
They  were  not  only  to  be  sold  in  the  first 
instance,  but  to  circulate  from  hand  to  hand 
by  subsequent  sales.  The  guaranty  was 
intended  to  promote  the  credit  of  the  bonds 


upon  all  of  these  sales,  and  to  enure  to  the 
benefit  of  each  holder  of  a  bond  and  of  each 
holder  of  a  coupon,  from  time  to  time,  to 
the  extent  of  his  claim. 

This  is  the  plain  intention  of  the  guar- 
anty, but  how  the  holder  of  a  bond  or  cou- 
pon is  to  avail  himself  of  it  is  a  question 
of  more  difiiculty.  The  right  to  enforce  the 
guaranty  may  not  pass  to  each  successive 
holder  of  a  bond  or  coupon,  so  as  to  entitle 
him  to  maintain  an  action  at  law  upon  it 
in  his  own  name.  It  is  even  held,  that  a 
guaranty  endorsed  on  a  negotiable  note  is 
not  negotiable  along  with  the  note,  so  as  to 
entitle  an  endorser  of  the  note  to  sue  on  it 
at  law  in  his  own  name.  1  Am.  L.  Ca. 
ed.  1861.  And  perhaps  there  may  be  greater 
difficulty  in  holding  that  the  guaranty  in 
this  case  passes,  as  a   negotiable   in- 

768  strument,    *along    with    every    bond 
and  coupon,  since  by  the  transfer  of  a 

bond  and  of  the  coupons  upon  it,  to  differ- 
ent persons,  the  contract  of  guaranty,  en- 
dorsed on  the  bond  may,  in  effect,  be  severed 
into  parts,  and  enure  to  the  benefit  of  sev- 
eral persons.  We  need  not  decide  that  ques- 
tion, however.  For  if  the  contract  of 
guaranty  is  not  negotiable  at  law  along 
with  the  bond  and  coupons,  it  is  assigna- 
ble in  equity,  and  an  interest  in  it  passes 
in  equity  to  each  successive  holder  of  a 
bond  or  coupon.  And  in  this  petition  it  is 
not  material  whether  the  title  of  the  plaintiff 
is  such  as  would  commonly  be  enforced  at 
law  or  in  equity. 

In  order  to  give  effect  to  the  manifest  in- 
tention of  the  parties,  the  right  to  enforce 
the  guarant3%  unless  lost  by  laches  or  other- 
wise, must  be  held  to  be  co-extensive  with 
the  right  to  enforce  payment  of  a  bond  or 
coupon.  The  guaranty,  as  an  accessory  to 
the  bond  or  coupon,  follows  it  and  adheres 
to  it  in  equity,  and  the  right  to  enforce  the 
guaranty  must  be  determined  by  the  right 
to  demand  payment  of  the  bond  or  coupon. 
If,  therefore,  the  plaintiff  is  the  lawful 
owner  of  the  coupons,  and  entitled  to  en- 
force the  payment  of  them,  he  is  entitled  to 
enforce  the  guaranty,  and  cannot  be  de- 
feated by  any  equities  that  do  not  affect  his 
claim  upon  the  coupons.  And  if  he  cannot 
recover  upon  the  coupons,  he  cannot  enforce 
the  guaranty. 

That  the  ordinary  rule  applicable  to 
equitable  assignments  may  thus  be  con- 
trolled by  the  intention  of  the  parties,  and 
in  order  to  carry  that  intention  into  full 
effect,  is  sustained  by  the  case  of  the  Agra 
&  Masterman's  Bank,  2  Law  Rep.  Ch.  Ap. 
397,  decided  in  1867  by  the  Court  of  Appeal 
in  Chancery.  The  A.  8l  M.  Bank  gave  to 
Dickson,  Tatham  &  Co.  a  letter  of  credit 
addressed  to  them,  authorizing  them  to 
draw  bills  tipKon  the  bank  to  a  certain 
amount.  D.  T.  &  Co.  drew  bills  accord- 
ingly, and  sold  them  to  the  agent  of 
the    Asiatic     Banking    Corporation. 

769  *The   A.    &   M.  Bank   having  failed, 
the     Asiatic     Banking    Corporation, 

which  still  held  the  bills,  carried  in  a  claim 
for  the  amount  of  them  under  the  winding 
up  of   the   A.    &  M.  Bank.     The  claim  was 
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opposed  on  the  ground  that  D.  T.  &  Co. 
were  indebted  to  the  A.  &  M.  Bank  in  an 
amount  exceeding  what  was  due  on  the 
bills.  The  argument  was,  that  there  was 
no  contract  except  with  D.  T.  &  Co.,  and  the 
Asiatic  Banking  Corporation  could  only 
claim  as  equitable  assignees,  and  subject  to 
the  state  of  account  between  the  bank  and 
D.  T.  &  Co.  But  the  L/ords  Justices  held, 
that  the  intention  W4s,  that  persons  taking 
bills  on  the  faith  of  the  letter  of  credit 
should  have  the  absolute  benefit  of  the  un- 
dertaking contained  in  it,  without  reference 
to  any  collateral  or  cross  claims,  and  al- 
lowed the  claim  of  the  Asiatic  Banking 
Corporation.  I^ord  Cairns  (the  present 
I^ord  Chancellor)  was  inclined  to  think,  that 
upon  the  offer  contained  in  the  letter  of 
credit  being  accepted  and  acted  on  by  the 
Asiatic  Banking  Corporation,  there  was 
created  a  valid  and  binding  contract  at  law 
in  favor  of  said  corporation  against  the  A. 
A  M.  Bank.  This  case  was  approved  and 
followed  in  In  re  Blakely  Co.,  3  I^aw  Rep. 
Ch.  Ap.  154,  relating  to  the  transfer  of 
debentures  payable  to  bearer,  and  held  not 
to  be  negotiable  at  law,  but  only  assignable 
in  equity.  The  result  is,  that  the  rights  of 
the  holder  of  a  coupon,  in  respect  to  the 
guaranty,  are  substantially  the  same  in 
this  case,  whether  we  hold  the  guaranty  to 
be  negotiable  or  not. 

The  contract  of  a  guarantor  is  collateral 
and  secondary.  It  differs  in  that  respect, 
generally,  from  the  contract  of  a  surety, 
which  is  direct.  And  in  general,  the  guar- 
antor contracts  to  pay  if,  by  the  exercise  of 
due  diligence,  the  debt  cannot  be  made  out 
of  the  principal  debtor,  while  the  surety 
undertakes  directly  for  the  payment,  and  so 
is  responsible  at  once,  if  the  principal  debtor 
makes  default.  As  was  said  by  the 
Supreme  Court  of  Pennsylvania,  the 
770  *8urety  **is  an  insurer  of  the  debt; 
the  guarantor  is  the  insurer  of  the  sol- 
vency of  the  debtor."  Krampt*s  ex'x  v. 
Hatz's  ex'ors,  52  Penn.  R.  525;  Reigart  v. 
White,  lb.  438;  Hoffman  v.  Bechtel,  lb. 
190. 

But  while  this  distinction  exists,  in  gen- 
eral, between  the  contract  of  a  surety  and 
the  contract  of  guarantor,  we  must,  in 
every  case,  look  to  the  terms  of  the  guaranty 
and  to  the  circumstances  under  which  it 
was  made,  to  ascertain,  by  the  rules  of  con- 
struction, the  character  and  extent  of  the 
undertaking.  If  it  thus  appears  to  have 
been  the  intention  of  the  guarantor  to  make 
himself  liable  on  the  default  of  the  princi- 
pal debtor,  without  the  use  of  the  ordinary 
means  to  compel  payment  by  him,  or  proof 
of  his  insolvency,  he  will  be  held  liable 
accordingly.  His  contract,  in  such  a  case, 
is  a  guaranty  of  payment,  or  of  punctual 
payment,  by  the  principal  debtor,  and  not 
merely  a  guaranty  of  solvency,  or  of  ulti- 
mate payment,  after  the  usual  means  of 
enforcing  it  are  employed. 

In  this  case  the  State,  by  the  contr&ct 
endorsed  on  the  bonds,  guaranties  the 
** punctual  payment  of  the  interest."  To 
fix  the  liability  of  the  State,   therefore,  for 


the  payment  of  any  coupon,  it  is  only  nec- 
essary to  show  that  the  city  of  Wheeling, 
the  principal  debtor,  has  made  default  in  its 
^'punctual  payment,"  according  to  the  con- 
tract. The  contract  provides  for  payment 
by  Duncan,  Sherman  &,  Co.  If  they  fail  to 
pay  any  coupon  upon  demand,  after  it  has 
become  payable,  the  city  has  made  default 
in  ^*the  punctual  payment"  of  interest,  and 
the  State  is  liable  on  its  guaranty.  It  is 
not  necessary  that  payment  should  be  de- 
manded likewise  of  the  city  itself. 

The  contract  of  a  guarantor  of  a  neg-oti- 
able  instrument  differs  from  that  of  an  en- 
dorser in  respect  to  the  degree  of  dilig^ence 
incumbent  on  the  holder.  This  difference 
is  thus  stated  in  Story  on  Prom.  Notes,  { 
460:  '*In  the  case  of  an  endorsement, 
the  endorser  contracts  to  be  liable  to 

771  *pay  the  note,  in  case  of  its  dishonor, 
if  it  is  duly  presented  for  payment  to 

the  maker  at  its  maturity,  and  due  notice  is 
given  to  him  of  the  disho/ior,  and  not  other- 
wise. In  the  case  of  a  guaranty,  the  mle 
is  not  equally  strict;  and  the  guarantor 
contracts  that,  upon  the  dishonor  of  the 
note,  he  will  pay  the  amount  upon  a  pre- 
sentment being  made  to  the  maker,  and 
notice  given  him  of  the  dishonor  within  a 
reasonable  time;  and  this  reasonable  time 
is  ordinarily  measured  by  the  fact,  whether 
by  the  omission  to  make  due  presentment 
at  the  maturity  of  the  note,  and  to  give  him 
di;e  notice  of  the  dishonor,  he,  the  guaran- 
tor, has  sustained  any  loss  or  injury.  If  he 
has,  then  he  is  exonerated  pro  tan  to;  if  he 
has  not  sustained  any  loss  or  injury,  then 
he  is  liable  for  the  whole  note.  So  that 
punctual  presentment  for  payment  and 
punctual  notice  to  the  guarantor  are  not 
indispensable  to  charge  him;  whereas  both 
are  ordinarily  indispensable  to  charge  the 
endorser." 

The  contract  of  the  city  of  Wheeling,  the 
performance  of  which  is  guarantied  bj  the 
State,  is  contained   in  the    bond   to   vrhich 
the  guaranty  is  attached,  and  to  which  it  re- 
fers.    It  stipulates  to  pay  the  principal  sum 
on  the  1st  day  of  July,  1872,  at  the  banking 
house   of   Duncan,    Sherman  &  Co.  of  New 
York,    and  to  pay  interest  thereon,    at    the 
same    banking  house,    on    the    1st    day    of 
January  and  1st  day  of  July  of  each   year, 
'*on  presenting  to  the   said  banking  house 
the  proper  coupon    hereto  affixed."     Thus, 
there  arises  a  liability,  under  the  bond,  on 
the  1st  day  of  January  and  1st  day  of  Jnly  of 
each  year,  to  pay  a  sum  equal  to  six  mon&is' 
interest  on  the  principal.     For  the   sake  of 
convenience,  and  to  facilitate  the  collection 
and    payment   of    the    interest    due  on  the 
bond,  the  coupons  are  furnished  as  evidence 
of   these   successive   liabilities.     They   are 
the  evidence  of  title  to   demand   the   inter- 
est ;  they  may  be  separated  from  the  bond 
and    negotiated    apart   from    it;    and   they 
serve  the  purpose   of   vouchers   when 

772  the  money  *is  paid  upon  them.  But 
the  contract  for  the  payment  of  inter- 
est is  in  the  bond,  which  ascertains  and 
defines  the  terms  of  that  contract.  It  is  not 
material  in  what  terms  the   coupon   is   ex- 
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pressed,  so  that  it  answers  the  purposes  I 
have  mentioned.  Sometimes  they  contain 
words  of  promise,  making  them  substan- 
tially promissory  notes  in  tliemselves.  Thus, 
in  Thomson  v.  L/ee  County,  3  Wall.  U.  S. 
R.  327,  the  form  is  ** promise  to  pay  to  the 
bearer,  at  the  Continental  Bank  in  the  city 
of   New    York,    forty   dollars*    interest  on 

bond  No. ."     Sometimes  they  are  in  the 

form  of  a  mere  ticket,  or  token,  or  **inter- 
est  warrant,"  as  it  is  called.  Thus,  in 
Woods  V.  L/awrence  County,  1  Black.  U.  S. 
R.  360,  the  coupon  is  in  this  form:  **County 

of  I^awrence — Warrant  No. ,    for  thirty 

dollars,    being  for  six  months'    interest  on 

bond  No. ,    payable   on   the day  of 

at   the   Office    of   the    Pennsylvania 

Railroad  Company  in  the  city  of  Philadel- 
phia. ' '  In  each  of  these  cases  the  coupon  is 
furnished  as  evidence  of  a  sum  due  on  the 
bond  for  interest  at  a  particular  time  and 
place,  and  as  authority  to  the  holder  to 
receive  it.  In  the  former  case  the  coupon 
contains  an  express  promise  to  pay  to  the 
holder  the  sum  due  for  interest,  and  may 
be  declared  on  as  such.  In  the  latter  case 
it  contains  an  acknowledgment  of  liability 
to  pay  the  sum  to  the  holder,  from  which 
the  law  will  imply  a  promise  to  pay  it.  In 
either  case  the  holder  may  maintain  an 
action  upon  the  coupon  without  the  bond; 
but  in  both  cases  he  receyres  a  sum  due  and 
payable  according  to  the  terms  of  the  bond. 
See  McCoy  v.  County  of  Washington,  7 
Am.  I4.  Reg.  193;  Maddox  v.  Graham  & 
al.,  2  Met.  Ky.  R.  56;  Rose  v.  City  of 
Bridgport,  17  Conn.  R.  243. 

Whether,  therefore,  the  coupon  is  in  the 
form  of  a  promissory  note,  expressly  prom- 
ising to  pay  the  sum  due  on  the  bond  for 
interest,  or  in  thd  form  of  a  mere  token  or 
ticket,  indicating  the  sum  so  due,  it 
773  answers  substantially  *the  same  pur- 
pose, which  is  to  afford  to  the  holder 
evidence  of  his  right  to  demand  what  is  due 
on  the  bond,  and  a  convenient  mode  of  col- 
lecting it.  When  the  language  is  indefinite, 
it  should  be  construed  with  reference  to  this 
object.  The  terms  of  the  coupon  in  the 
present  case  are  as  follows:  ** Coupon,  city 
of  Wheeling,  guarantied  by  the  State  of 
Virginia.  Duncan,  Sherman  8l  Co.  of 
New  York  will  pay  the  bearer  thirty  dollars, 
the  half-yearly  interest  on  Wheeling  bond, 
[stating   the    number   of  the    bond,]    due 

18 — ,"    [being   the  day  on  which  the 

interest  represented  by  the  coupon  is  paya- 
ble by  the  terms  of  the  bond].  This  lan- 
g'uage  will  admit  of  different  constructions. 
It  may  be  construed  as  a  bill  of  exchange, 
or  as  a  check  drawn  upon  funds  deposited 
with  Duncan,  Sherman  &  Co.  as  bankers, 
or  as  a  mere  token  or  ticket,  indicating  the 
sum  due  for  interest  on  the  bond  at  a  certain 
time,  and  the  place  at  which  the  holder  may 
obtain  it.  If  we  construe  the  coupon  as  a 
bill  of  exchange,  and  as  affording,  in  that 
form,  a  separate  contract  for  the  payment 
of  the  sum  due  for  interest,  the  holder  must 
deal  with  it  according  to  its  nature,  and 
make  due  presentment  and  demand,  and 
give  due  notice,    in   case   of  dishonor,    ac- 


cording to  the  law  applicable  to  bills  of 
exchange.  The  contract  for  interest  as 
expressed  in  the  coupon  would,  in  that  case, 
be  different  from  the  contract  for  interest 
expressed  in  the  bond,  and  would  give  rise 
to  different  rights  and  liabilities,  though 
due  and  payable  at  the  same  time.  I  think, 
however,  that,  for  several  reasons,  these 
coupons  should  not  be  regarded  as  bills  of 
exchange,  though  to  put  that  construction 
upon  them  would  not  alter  the  result  of  this 
case.  1.  They  are  not  intended  for  accept- 
ance. 2.  They  are  not  entitled  to  grace. 
3.  They  are  drawn  on  bankers,  and  against 
funds  deposited  with  them,  if  they  are 
drafts  at  all,  and  are,  therefore,  checks, 
rather  than   bills,  in   the    strict  and 

774  proper  sense.     In  reBrown,  2  *Story*s 
R.  502.     4.  To   regard   them  as  bills 

would  make  them  import  a  contract  vary- 
ing from  that  in  the  bond,  and  impose  a 
degree  of  diligence  on  the  holder  not  in 
conformity  with  the  general  understanding 
and  usage  in  respect  to  coupons.  A  coupon 
should  not  be  construed  so  as  to  produce 
these  results,  unless  its  language  mani- 
festly requires  such  a  construction.  If  we 
construe  these  coupons  as  mere  tokens,  or 
tickets,  or  interest  warrants,  indicating 
the  times  and  places  when  and  where  cer- 
tain sums  will  be  due  and  payable  for  in- 
terest on  the  bond,  we  satisfy  the  language 
in  which  they  are  expressed,  and  make  them 
consistent  with  the  bond  and  with  the  pur- 
poses for  which  coupons  are  devised.  And 
it  is  obvious,  from  the  act  of  March  20, 1848, 
and  the  act  of  March  29,  1851,  that  the  in- 
tention of  the  Legislature  was,  that  the 
coupons  should  do  nothing  more  than  repre- 
sent, in  a  negotiable  form,  the  payments  of 
interest  to  become  due  on  the  bond,  and 
that,  consequently,  the  interest  should  be 
due  and  payable  on  the  coupons  at  the  same 
times  at  which  it  would  be  due  and  payable 
by  the  terms  of  the  bond. 

The  degree  of  diligence  required  of  the 
holder  of  one  of  these  coupons,  is  to  be 
ascertained  by  reference  to  the  relations  of 
the  parties  liable  for  its  payment.  It  must 
be  presented  for  payment  within  a  reason- 
able time  after  it  becomes  due  and  payable, 
so  as  to  save  the  liability  of  the  State  as 
guarantor  in  case  of  any  injury  resulting 
from  delay.  And  so  in  case  the  city  of 
Wheeling  deposits  funds  with  Duncan, 
Sherman  8l  Co.  to  meet  the  coupons,  as  we 
may  presume  it  will,  a  like  degree  of  dili- 
gence is  probably  necessary  to  save  the  lia- 
bility of  the  city  in  case  delay  should 
occasion  injury,  as  by  the  failure  of  Dun- 
can, Sherman  &  Co.  But  the  indulgence 
thus  allowed  to  the  holder  in  making  pre- 
sentment and  demand  of  payment,  does  not 
prevent  the  coupons  from  being  regarded 
as  due  and  payable  on  the  day   fixed 

775  for   the    payment   of   interest,    *any 
more  than  in  the  case  of  a  promissory 

note  payable  on  a  day   certain ;  which,    as 
against  the  maker,  or  as  against  a  guaran- 
tor, where  there  is   no   endorser,    need   not 
be  demanded  on  the  day. 
It  is  obvious,  from  the  nature  and  purpose 
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of  these  coupons,  as  I  have  endeavored  to 
explain  them,  that  they  are  not  designed 
for  indefinite  circulation,  or  indeed  for  any 
circulation  at  all,  after  the  time  fixed  for 
their  payment.  This  is  so  upon  any  con- 
struction that  can.  be  placed  upon  the  lan- 
guage of  the  coupons.  The  State  has  a 
right  to  claim  that  they  shall  be  presented 
for  payment  within  a  reasonable  time  after 
they  become  payable,  so  that  it  may  be  re- 
lieved from  its  liability  as  guarantor,  and 
the  coupons,  on  their  face,  give  notice  of 
the  guaranty.  It  cannot  be  supposed  that 
the  State  would  be  willing  to  incur  a  re- 
sponsibility wholly  indefinite,  in  point  of 
time,  which  would  be  the  case  if  the  cou- 
pons were  designed  to  circulate,  without 
any  limit,  after  the  day  of  payment.  It  is 
no  answer  to  say  that  the  city  of  Wheeling 
has  provided  by  a  mortgage  for  the  indem- 
nity of  the  State.  The  security  may  be 
lost,  or  its  value  impaired  by  delay ;  and 
the  State,  by  accepting  that  security,  did 
not  abandon  the  character  of  guarantor  and 
assume  that  of  principal  debtor.  Watkins 
v.  Crouch  &  Co.,  5  heigh  522;  May  v. 
Boisseau,  8  l^eigh  164. 

The  coupons  will,  of  course,  still  pass  by 
delivery  after  the  day  of  payment  as  before, 
just  as  a  bill  of  exchange  or  a  promissory 
note  will.  But,  as  in  the  case  of  a  bill  or 
note,  the  circulation  thus  allowed  after  the 
day  of  payment  was  not  contemplated  as  a 
purpose  for  which  the  coupons  were  made 
and  issued.  The  case  of  these  coupons  is 
not  like  that  of  a  bank  note.  A  bank  note 
is  issued  for  the  purpose  of  indefinite  cir- 
culation. The  longer  it  circulates,  the  bet- 
ter for  the  bank. 

It  is  argued,  that  these  coupons  must  be 
regarded  as  payable  on  demand  on  or 
776  after  the  day  specified,  and  not  *as 
payable  on  that  day ;  because  the  bond 
provides  that  the  interest  shall  be  paid  by 
Duncan,  Sherman  &  Co.  *'on  presenting" 
to  them  the  proper  coupon.  Sometimes  the 
form  of  expression  in  such  bonds  is,  that 
the  coupons  shall  be  ** surrendered"  or 
*  *deli vered. ' '  But  the  meaning  is  the  same, 
whether  the  coupon  is  to  be  **preseuted," 
* '  surrendered*  'or  *  *  delivered. ' '  The  coupon 
passes  by  delivery,  and  is  evidence  of  the 
title  of  the  holder  to  demand  the  interest. 
This  evidence  of  title  must  be  produced  be- 
fore the  money  it  calls  for  can  be  demanded, 
and  it  must  be  surrendered  when  the  money 
is  paid.  This  is  just  what  the  law  requires 
of  every  holder  of  a  negotiable  security, 
and  no  more.  But  can  it  be  said  that  a 
bill  of  exchange  or  promissory  note,  paya- 
ble on  a  specified  day,  or  so  many  days 
after  date,  is  not  payable  on  a  day  certain, 
because  payment  cannot  be  obtained  with- 
out a  presentment  and  surrender  of  the  bill 
or  note? 

I  conclude,  therefore,  that  these  coupons 
are  negotiable  instruments,  payable  at  a 
day  certain,  namely,  tho  day  mentioned  in 
each,  as  the  day  the  interest  called  for  by 
the  coupon  is  payable,  though  the  holder 
was  not  bound  to  present  them  for  payment 
on  that  day,  so  as  to  save   the   liability    of  | 


the  city  or  of  the  State.  And  this  view  is 
sustained  by  numerous  cases,  which  hold, 
that  in  an  action  upon  a  coupon,  the  pay- 
ment of  which  has  been  refused,  or  for  the 
payment  of  which  no  provision  is  shown  to 
have  been  made,  interest  may  be  recovered 
from  the  time  at  which  it  became  due  and 
payable,  according  to  its  face.  North  Pa. 
R.  R.  Co.  V.  Adams,  54  Penn.  R.  94;  Hol- 
lingsworth  v.  City  of  Detroit,  3  Mclean  R. 
472;  Gelpcke  v.  City  of  Dubuque,  1  Wall. 
U.  S.  R,  175 ;  Mills  v.  Town  of  Jefferson, 
20  Wise.  R.  SO. 

The  coupons  in  this  case  became  dne  and 

payable  at  different  times  from  the  1st  day 

of  January,  1862,  to  the  1st  day  of  January, 

1864,  inclusive.     The  plaintiff  became 

777  *the    holder  of  them   by   a  bona  fide 
purchase   from  the  Farmers*  Bank  in 

November,  1864.  It  does  not  appear  by 
what  title  the  bank  held  them.  They  had 
all  been  stolen  from  the  Second  Auditor  of 
the  State  under  the  Richmond  government 
soon  after  they  became  payable.  The 
plaintiff  insists,  that  the  coupons  were  not 
overdue  at  the  time  he  received  them,  and 
that  he  is,  therefore,  entitled  to  enforce  the 
payment  of  them,  notwithstanding  the 
theft.  It  is  contended,  on  the  other  hand« 
that  the  coupons  were  overdue  when  the 
plaintiff  received  them,  and  that  the  fact 
of  their  having  bpen  previously  stolen  is 
fatal  to  his  claim.  The  point  of  the  objec- 
tion as  to  the  theft  is  simply,  that  the  cou- 
pons had  been  stolen,  not  that  they  had 
been  stolen  from  the  State.  The  objection 
to  the  plaintiff's  title  on  this  ground  wooM 
be  the  same,  no  matter  from  whom  they 
were  stolen. 

What  I  have  said  already  in  explanation 
of  the  character  and  meaning  of  the  coupons 
is  sufficient,  perhaps,  to  dispose  of  this 
question.  But  it  will  assist  in  dearing-  up 
some  of  the  difficulties  that  have  been  raised 
in  the  case,  and  perhaps  give  a  clearer  view 
of  its  merits,  to  consider  briefly  what  the 
rule  of  law  is  in  respect  to  the  transfer  of 
overdue  paper,  and  what  is  the  precise 
foundation  on  which  it  rests. 

No  principle  is  better  settled  than  that  a 
party  who  takes  a  negotiable  instrument  by 
endorsement  or  delivery,  after  it  has  be- 
come due,  gets  no  better  title  than  the 
party  had  from  whom  he  received  it.  This 
principle  is  laid  down,  and  the  authorities 
for  it  cited,  in  all  the  books  on  bills  and 
notes.  It  is  well  stated  and  illustrated  in 
Ashurst  V.  Bank  of  Australia,  37  Kng.  tt. 
&  Kq.  R.  195,  where  the  action  was  by  an 
endorsee  against  the  maker  of  a  negotiable 
promissory  note,  which  had  been  endorsed 
to  the  plaintiff  after  maturity.  The  de- 
fendant pleaded,  that  before  the  transfer  of 
the  note  to  the   plaintiff,    the   person 

778  *who   made   the   transfer  had  become 
bankrupt,  and  the  note  vested  in  the 

defendant  as  his  assignee;  and  the  plea  was 
held  good.  Lord  Campbell  said:  '*If  the 
note  had  been  transferred  by  an  uncertifi- 
cated bankrupt  before  it  was  due,  the  bearer 
for  value  would  have  had  a  right  to  sue 
upon  it ;  but  the  transfer  being  after  it  was 


784 


18  QRATT. 


Arbnts  v.  Thb  Commonwbai«tu. 


779,  780,  781 


due,  he  has  no  such  right,  because  the 
transferee  can  take  no  better  title  than  the 
transferrer  had.  The  bankruptcy  goes  to 
the  very  title  of  the  transferrer,  and  after  it 
had  become  due,  though  called  a  negotiable 
instrument,  it  was  in  truth  a  chattel,  and 
only  transferable  like  any  other  chattel.  * ' 
*  »  *'The  plaintiff  had  no  better  title  than 
if  he  had  taken  it  from  a  person  who  had 
stolen  it."  Coleridge,  J. ,  concurred.  Erie, 
J.,  said:  **It  seems  to  me  extremely  impor- 
tant to  draw  the  line  clearly  between  nego- 
tiable instruments,  properly  so  called,  and 
ordinary  chattels,  which  are  transferable 
by  delivery,  though  the  transferrer  can  only 
pass  such  title  as  he  himself  had.  As  to 
negotiable  instruments  during  their  cur- 
rency, delivery  to  a  bona  fide  holder  for 
value  gives  a  title  even  though  the  trans- 
ferrer should  have  acquired  the  instrument 
by  theft;  but  after  maturity,  the  instru- 
ment becomes  in  effect  a  chattel  only,  and 
is  negotiable  only  in  the  sense  I  have  men- 
tioned." Crompton,  J.,  said:  ^^I  agree 
that  the  plaintiff  is  not  entitled  to  recover 
upon  this  note,  but  I  do  not  think  it  correct 
to  say,  that  after  maturity  it  becomes  like 
a  mere  chattel,  for  the  negotiability  con- 
tinues in  all  its  strictness.  In  these  cases 
two  things  are  to  be  considered.  Generally 
a  chose  in  action  is  not  assignable,  but 
with  regard  to  negotiable  instruments,  as 
bills  and  promissory  notes,  a  different  rule 
obtains,  and  they  are  negotiable  by  deliv- 
ery; but  the  question  of  negotiability  is 
different  from  the  question  of  title.  As  to 
that,  the  party  taking  the  instrument  dur- 
ing the  currency  of  it,  may  acquire  a  better 
title  than  the  transferrer  had;  but 
779  when  it  is  overdue,  *it  comes  dis- 
graced into  the  hands  of  the  trans- 
feree, and  that  principle  does  not  apply." 
In  Murray  v.  I^ardner,  2  Wall.  U.  8.  R. 
110,  a  bona  fide  holder  of  coupon  bonds  ac- 
quired before  their  maturity  was  held  en- 
titled to  recover,  though  the  bonds  had  been 
stolen  by  a  former  holder.  This  is  in  con- 
formity with  num«^rous  cases.  And  it  fol- 
lows, from  the  principles  above  stated,  that 
a  person  who  takes  a  negotiable  instrument 
after  it  has  become  due  cannot  recover  upon 
it  if  it  has  been  previously  stolen,  unless  it 
was  stolen  before  maturity,  and  passed 
afterwards  into  the  hands  of  a  bona  fide 
holder,  from  whom  the  plaintiff  derived  his 
title.  If  it  was  stolen  after  it  became  due, 
the  title  of  every  subsequent  holder  is  nec- 
essarily liable  to  impeachment  on  that 
ground.  See  Chitty  on  Bills,  277;  lb.  2%; 
2  Parsons  Notes  and  Bills,  279;  lb.  295; 
Davis  V.  Miller,  14  Gratt.  1. 

At  one  time  it  was  doubted  whether  the 
mere  circumstance  that  a  bill  or  note  was 
overdue  at  the  time  of  its  transfer  was 
sufficient  to  affect  the  title  of  the  endorsee ; 
and  whether  it  was  not  necessary  that  there 
should  be  something  on  the  face  of  the 
paper,  besides  the  day  of  payment,  to  indi- 
cate that  it  had  been  actually  dishonored, 
or  some  other  evidence  to  charge  the  holder 
with  knowledge  of  the  circumstances  affect- 
ing the  validity    of   the  paper,   or  the  title 


of  the  *  person  from  whom  he  received  it. 
This  doubt  was  expressed  by  Lord  Kenyon 
in  Brown  v.  Davies,  3  T.  R.  80,  decided  in 
1789.  But  the  other  judges  held,  that  the 
mere  circumstance  that  the  paper  is  overdue 
at  the  time  of  the  transfer  is  sufficient,  of 
itself,  to  affect  the  title  of  the  holder. 
Ashurst,  J.,  said:  ** Where  the  note  is  over- 
due, that  alone  is  such  a  suspicious  circum- 
stance as  makes  it  incumbent  on  the  party 
receiving  it  to  satisfy  himself  that  it  is  a 
good  one,  otherwise  much  mischief  might 
arise."     Buller,    J.,    said:  '*There    is    this 

distinction  between  bills  endorsed  be- 
780      fore  and  after  they  become  due :    *If 

a  note  endorsed  be  not  due  at  the  time, 
it  carries  no  suspicion  whatever  on  the  face 
of  it,  and  the  party  receives  it  on  its  own 
intrinsic  credit ;  but  if  it  is  overdue,  though 
I  do  not  say  that  by  law  it  is  not  negotia- 
ble, yet  certainly  it  is  out  of  the  common 
course  of  dealing,  and  does  give  rise  to 
suspicion.  Still  stronger  ought  that  sus- 
picion to  be  when  it  appears  on  the  face  of 
the  note  to  have  been  noted  for  non-pay- 
ment, which  is  the  case  here.  But  gener- 
ally, where  a  note  is  due,  the  party  receiving 
it  takes  it  on  the  credit  of  the  person  who 
gives  it  to  him."  Lord  Kenyon,  in  Boehm 
V.  Sterling,  7  T.  R.  423,  gave  his  assent  to 
this  rule,  as  he  had  previously  done  at  Nisi 
Prius  in  the  case  of  Good  v.  Coe,  cited  in 
the  argument  of  Boehm  v.  Sterling;  and 
it  has  never  beep  questioned  since.  The 
history  of  this  rule  of  law  is  thus  accurately 
stated  in  the  argument  of  counsel  in  Boehm 
V.  Sterling:  '*This  rule  grew  by  degrees 
from  the  necessity  of  the  thing,  from  prih- 
ciples  of  public  policy  and  convenience, 
and  to  prevent  frauds  which  it  was  scarcely 
possible  to  detect  in  each  particular  in- 
stance. In  the  case  of  Taylor  v.  Mather, 
it  was  said  by  Mr.  Justice  Buller,  that  if 
there  were  any  circumstances  of  fraud  in 
the  transaction,  and  the  instrument  came 
into  the  plaintiff's  hands  after  it  was  due, 
he  always  left  it  to  the  jury,  on  the  slight- 
est circumstance,  to  presume  that  the  en- 
dorser was  acquainted  with  the  fraud.  But 
between  that  case  and  the  case  of  Brown 
V.  Davies,  a  period  of  near  two  years,  it 
was  found  that  so  many  cases  had  occurred 
at  Nisi  Prius,  where,  although  there  was 
much  ground  for  suspicion,  it  was  impossi- 
ble to  procure  legal  proof  of  the  fraud,  that 
the  court  considered  it  better,  for  the  fur- 
therance of  justice,  to  adopt  that  as  a  rule 
of  law  which  before  was  considered  more 
as  a  rule  of  evidence,  namely,  that  when  a 
bill  or  note  was  taken  after  it  was  due,  the 
party    should   stand  in  the  situation  of  the 

person  from  whom  he  received  it,  and 
781      *be  taken  to  have  known  all  that  the 

other  knew  concerning  it. '  *  This  rule 
of  law  was  not  applied  in  Boehm  v.  Sterling, 
because  the  check  to  which  it  was  sought 
to  apply  it  had  been  issued  by  the  drawers 
nine  months  after  it  bore  date.  It  was 
held,  that  the  drawers  must  have  intended 
that  the  parties  to  whom  they  thus  passed 
the  check  should  be  at  liberty  to  pass  it  as 
they  pleased,  and  that  the  date  of  the  check 
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should  not  throw  any  difficulty  on  the 
holder.  Lord  Kenyon*  said,  that  the  de- 
fendants had  the  audacity  to  insist  that 
payment  could  not  be  enforced  because  it 
had  not  been  demanded  nine  months  be- 
fore they  had  themselves  issued  the  paper. 
So  it  is  held,  that  the  doctrine  applicable 
to  overdue  paper  does  not  apply  to  common 
bank  notes,  because  they  are  issued  for  the 
purpose  of  circulation  for  an  indefinite 
time;  nor,  for  the  same  reason,  to  post 
notes  issued  by  a  bank.  Story  Prom. 
Notes,  i  500;  Fulton  Bank  v.  Phoenix 
Bank,  1  Hall  R.  362 ;  Key  v.  Knott  &  wife, 
9  Gill  &  John.  R.  342. 

When  a  negotiable  instrument  is  payable 
at  a  time  certain,  it  is  overdue  as  soon  as 
that  time  has  passed.  Parsons  says  that  a 
paper  payable  at  a  time  certain  is  dishon- 
ored by  mere  non-payment  at  that  time.  1 
Parsons  on  Notes  and  Bills,  270.  So  in  1 
Am.  I^ead.  Cas.  336,  it  is  said,  **if  a  note 
or  bill  is  payable  at  a  fixed  time,  it  is  of 
course  overdue  after  the  last  day  of  grace 
is  expired.**  These  coupons  were^  there- 
fore, overdue  when  they  came  into  the 
hands  of  the  plaintiff,  and  the  transfer  to 
him  was  subject  to  the  rules  applicable  to 
the  transfer  of  overdue  paper.  It  is  no 
answer  to  say  that  a  demand  upon  Duncan, 
Sherman  &  Co.,  and  a  refusal  of  payment 
by  them,  were  necessary  to  make  the  maker 
and  guarantor  liable,  or  that,  in  conse- 
quence of  the  war,  no  such  demand  could 
be  made,  so  that  there  was  no  ground  for 
a  presumption  that  the  coupons  had  been 
actually  dishonored  when  the  plaintiff  re- 
ceived them.  These  objections  no 
782  more  apply  *in  this  case  than  they 
would  in  the  case  of  a  bill  of  exchange 
payable  at  a  specified  time,  or  so  many 
days  after  date,  and  transferred  after  the 
day  fixed  for  payment.  As  already  shown, 
the  question  is  not  whether  the  coupons 
had  been  actually  dishonored  by  demand 
and  refusal.  The  rule  in  respect  to  the 
transfer  of  overdue  paper  is  not  a  mere  rule 
of  evidence,  to  be  overcome,  in  any  partic- 
ular case,  by  proof  that  the  paper  has  not 
been  actually  dishonored.  It  is  a  rule  of 
law,  founded  uix>n  grounds  of  policy,  and 
designed  to  prevent  fraud,  which  declares 
that,  in  every  case,  the  fact  that  the  day  of 
payment  has  passed  before  the  transfer  is, 
of  itself,  a  ground  of  suspicion,  and  suffi- 
cient to  aflFect  the  title  of  the  transferee. 

If  we  should  regard  these  coupons  as  not 
being  due  and  payable  on  the  day  specified, 
but  only  as  due  and  payable  when  de- 
manded, on  or  after  that  day,  the  result 
will  be  the  same.  It  is  well  settled  in  this 
country,  by  numerous  decisions,  that  notes 
payable  when  demanded  are  not  designed 
for  indefinite  circulation,  and  that  they 
will  become  overdue  by  lapse  of  time.  1 
Parsons  Cont.  217,  and  cases  cited ;  Merritt 
V.  Todd,  23  N.  Y.  R.  28.  If  we  regard  the 
coupons  as  bills  at  sight  or  as  checks,  the 
same  principle  will  apply.  Down  v.  Hailing, 
4  Barn.  &  Cress.  330,  (10  Eng.  C.  L.  R. 
347) ;  Serrell  v.  Derbyshire,  Ac,  R.  R.  Co., 
9  C.  B.  R.  811,  (67  Eng.  C.    L,.    R).     There 


is  no  certain  time  at  which  such  paper  will 
be  regarded  as  overdue.  But  the  time  which 
had  elapsed  between  the  several  periods  at 
which  payment  of  these  coupons  was  de- 
mandable,  and  the  time  at  which  they  came 
to  the  hands  of  the  plaintiff,  was  amply 
sufficient  to  stamp  them  all  as  overdue. 
And  it  is  not  admissible,  in  respect  to  such 
instruments,  any  more  than  in  respect  to 
those  payable  at  a  day  certain,  to  exempt 
them  from  the  rule  applicable  to  overdue 
paper,  by  proof  that,  in  ix>int  of  fact,  they 
have  not  been  dishonored.  To  allow  such 
proof,    would   be   to  deny  altogether 

783  *the  application  of  the  rule.     In  order 
to   exempt    these   coupons    from    the 

operation  of  the  rule  as  to  overdue  paper, 
they  must  be  likened  to  common  bank 
notes,  and  held  to  be  designed,  in  the  same 
manner,  for  indefinite  circulation,  as  well 
after  as  before  the  time  at  which  payment 
of  them  was  demandable. 

I  have  seen  no  case  involving  the  precise 
question,  whether  a  coupon  is  to  be  consid- 
ered as  overdue  after  the  day  on  which  pay- 
ment might  have  been  demanded,  except 
the  case  of  The  Bank  of  I^ouisiana  v.  The 
City  of  New  Orleans,  5  Am.  I^.  Reg-.,  N. 
S.,  555,  in  the  provisional  court  of  I#onis- 
iana.  In  that  case  coupons  were  held  to  be 
overdue  after  the  days  of  payment  named 
in  them,  and  subject  to  the  rule  in  respect 
to  overdue  paper.  I  do  not  cite  that  case, 
however,  as  authority. 

These  views  are  conclusive  of  the  case, 
and  it  is  not  necessary  to  consider  other 
questions  that  have  been  raised  in  the 
argument.  This  opinion,  too,  has  already 
been  too  much  prolonged  in  consequence  of 
the  novelty  of  the  questions  involved. 

I  am,  therefore,  of  opinion,  that  there  is 
no  error  in  the  judgment  of  the  Circuit 
Court,  and  that  the  plaintiff  take  nothing 
by  his  bill.  The  order  which  follows  this 
judgment,  requiring  the  coupons  to  be  de- 
livered to  the  Second  Auditor  for  the  use 
of  the  Commonwealth,  is  properly  no  part 
of  the  judgment,  though  apparently  incor- 
porated with  it.  But  as  the  plaintiff  is  not 
the  lawful  owner  of  the  coupons,  it  is  not 
material  to  him  whether  they  are  delivered 
to  the  State  or  not,  and  he  cannot,  there- 
fore, complain  of  this  order.  Such  an  onder 
might  have  been  properly  made  on  motion 
by  the  State,  after  judgment,  upon  condi- 
tion of  leaving  copies.  The  coupons  bad 
been  acquired  by  officers  of  the  Richmond 
government  during  the  war,  which,  whether 
a  lawful  government  or  not,  was  an  actual 
one,  and  claimed  to  represent  the  State 

784  and    people    of   Virginia.     *Property 
acquired   by    that    government    with 

the  means  and  resources  of  the  people  of 
Virginia,  and  held  by  them  as  the  property 
of  the  State,  may  properly  be  claimed  as 
such  by  the  present  government. 

It  is  proper  to  add,  that  in  what  I  have 
said  as  to  the  liability  of  the  State  upon 
the  guaranty,  I  have  had  no  reference  to 
the  question  raised  in  the  answer  of  the 
Auditor  as  between  this  State  and  the 
State    of   West   Virginia.      What    body   of 
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people  is  bound  to  respond  to  the  obligation 
imposed  by  that  guaranty,  is  a  question 
not  before  us,  and  upon  whibh  I  express 
no  opinion. 

I  am  of  opinion  that  the  judgment  should 
be  affirmed. 

MONCURE,  P.,  concurred  in  the  opinion 
of  Joynes,  J. 

Judgment  affirmed. 


785        *Ro8enbaums   v.    Weeden,    Johnson 

&Co. 

April  Term,  1868,  Richmond. 
[98  Am.  Dec.  787.] 

1.  Executed  Contract— Sale  of  Qooda— Default  of  Buyer 
—Resale  of  Qoods  at  Vendee's  Risk.*— W,  a  merchant, 
sells  STOodft  to  R.  who  returns  them,  and  refuses  to 
complete  the  contract.  W  informs  R  that  he  will 
hold  him  to  the  contract,  and  that  he  holds  the 
iroods  for  him.  R,  still  refusing  to  take  the  iroods 
and  pay  for  them,  M  may  sell  them  and  sue  R  for 
the  loss  upon  them. 

3.  Same— Same— 5anie— Same —Notice  of  Resale.- In 
such  a  case  W  is  not  bound  to  ffive  R  notice  of  the 
time  and  place  of  sale ;  and  though  he  crlves  such 
notice,  he  may  postpone  the  sale  to  another  day.  if 
that  seems  judicious. 

3.  Same— Same— Same— Same.— Thousrh  the  price  of 
such  ifoods  was  declinfnff.  and  W  retains  them  for 
two  months  or  more  before  he  sells  them,  he  is 
still  entitled  to  recover. 

4.  Instructions -Erroneotts.t~ If  an  instruction  asked 
does  not  correctly  expound  the  law,  the  court,  as  a 
general  rule,  may  refuse  to  srive  it,  and  is  not 
l}ound  to  modify  it  or  erive  any  other  instruction 
in  its  place. 

^Executed  Contract— Sale  of  Goods— Default  of  Buyer 
—Resale  at  Vendee's  Risk.— An  editorial  in  2  Va.  Law 
Resr.  129.  cites  Hare  on  Contracts,  p.  451,  as  holdinfir 
the  established  rule  in  the  United  States  to  be,  that, 
on  the  breach  of  an  executed  contract  by  refusal  to 
accept  the  croods,  the  vendor  may  proceed  to  a  resale 
on  the  purchaser's  account,  and.  if  the  sum  realized 
is  not  enough  to  pay  the  contract  price,  may  main- 
tain an  action  to  recover  the  deficiency.  The  edito- 
rial continues  by  sas^ngr:  "And  the  law  as  thus  stated 
ia  fully  sustained  by  the  American  cases.  See  Sands 
V.  Taylor.  6  Johns.  R.  (N.  Y.)  805,  (4  Am.  Dec.  »74) ; 
Patten's  Appeal.  45  Pa.  St.  151,  (84  Am.  Dec.  479) ;  At- 
wood  Y.  Lucas,  58  Me.  506,  (80  Am.  Dec.  718) ;  Bosen- 
bavms  V.  Weeckn,  IS  Oratt.  ( Va.)  785,  (98  Am.  Dec.  737)." 

See  also,  note  to  the  principal  case  as  reported  in  96 
Am.  Dec.  73f7,  749. 

On  the  question  of  the  rights  and  duties  of  a  cred- 
itor to  whom  property  is  pledfired  by  his  debtor,  the 
principal  case  is  referred  to  in  Richardson  v.  The 
Insurance  Co.,  27  Gratt  754. 

Unstmcttons— Erroneous.- As  asreneral  rule,  if  the 
Instruction  does  not  correctly  expound  the  law,  the 
court  may  refuse  to  erive  it  and  is  under  no  oblisra- 
tion  to  give  any  other  instruction  in  its  place.  Bor- 
land V.  Barrett,  78  Va.  185;  Gas  Co.  v.  Wheeling-.  8  W. 
Va.  371,  both  cases  citing  the  principal  case. 

See  also.  Keen  v.  Monroe,  75  Va.  429;  Womack  v.  Cir- 
cle, 29  Oratt.  208,  where  the  principal  case  was  cited 
as  boldinff  that  the  party  cannot,  by  asking  for  an 


5.  5ame— e4aivocal.t— An  instruction  asked  for  may 
be  so  equivocal,  that  to  g-ive  or  refuse  it  might 
mislead  the  jury,  and  thus  it  might  have  all  the 
effect  of  an  erroneous  instruction.  In  such  a  case 
it  would  be  proper  for  the  court  to  modify  the 
instruction,  so  as  to  make  it  plain. 

This  was  an  action  of  assumpsit  in  the 
Circuit  Court  of  the  city  of  Richmond, 
brought  in  June,  1866,  by  Weeden,  Johnson 
&  Co.,  merchants  in  Baltimore,  against  G. 
M.  &  M.  Rosenbaum  of  Richmond,  to  re- 
cover  a   balance  due  upon  some  dry  goods 

which  the  plaintiffs  alleged  they  had 
786      *sold  to  the  defendants,  and   that  the 

defendants  had  improperly  returned 
to  them.  The  case  is  fully  stated  by  Mon- 
cure.  P.,  in  his  opinion.  There  was  a  ver- 
dict and  judfifment  for  the  plaintiffs  for 
$1,360.89,  with  interest  from  the  18th  of 
April,  1866,  till  paid ;  and  upon  a  writ  of 
error  to  the  District  Court  of  Appeals  at 
Williamsburg  this  judgment  was  affirmed. 
The  Rosen baums  then  obtained  a  writ  of 
error  to  this  court. 

Lyons,  for  the  appellants. 

E.  Y.  Cannon,  for  the  appellees. 

MONCQRE,  P.  This  is  an  action  of  as- 
sumpsit brought  by  the  defendants  in  error, 
Weeden,  Johnson  &  Co.,  merchants  of  Bal- 
timore, against  the  plaintiffs  in  error,  S. 
M.  &  M.  Rosenbaum,  merchants  of  Rich- 
mond, to  recover  damages  alleged  to  have 
been  sustained  by  the  former  in  conse- 
quence of  the  refusal  and  failure  of  the  lat- 
ter to  accept  and  receive  certain  goods 
bargained  and  sold,  and,  according  to  the 
contract  of  sale,  tendered  to  them  by  the 
former.  The  declaration  contains  three 
special  counts,  and  also  a  general  count  on 
an  account  stated.  There  was  a  demurrer 
to  the  declaration  and  each  count  of  it, 
which  was  afterwards  withdrawn,  and  the 
general  issue  was  joined  and  tried,  on  which 
a  verdict   and    judgment   were   rendered  in 

erroneous  instruction,  or  a  general  instruction,  de- 
volve upon  the  court  the  duty  of  charging  the  jury 
on  the  law  of  the  case. 

$5ame— Equivocal.— But  if  the  instruction  asked  for 
is  so  equivocal  that  to  srive  or  refuse  it  might  mis- 
lead the  jury,  in  such  case  it  would  be  proper  for  the 
court  to  modify  the  instruction  so  as  to  make  it  plain. 
Keen  v.  Monroe,  75  Va.  429;  Ward  v.  Churn,  18  Gratt, 
816:  in  both  of  which  cases  the  principal  case  is  cited 
as  authority.  See.  in  accord,  Baltimore  &  Ohio  Rail- 
road Co.  V.  Polly,  14  Gratt.  448;  Peshine  v.  Shepper- 
son,  17  Gratt  472,  B.nA  foot-note. 

In  Burke  v.  Shaver,  92  Va.  360,  23  S.  £.  Rep.  749,  the 
court  said :  "Instructions  founded  on  evidence  in  the 
case,  and  consistent  with  the  law.  are  proper,  and 
should  be  given;  but  otherwise  where  they  have  no 
basis  in  the  evidence.  Moon's  Adm'r  v.  R.  &  A.  R. 
R.  Co.,  78  Va.  745;  Priest,  etc.,  v.  Whltacre,  Sheriff, 
Id.  151;  Birch  v.  Linton,  etc..  Id.  584;  Hoeenbaums  v. 
Weeden,  Johnson  «ft  Co. ,  18  Gratt.  785.  * '  See  also,  Bertha, 
etc.,  Co.  V.  Martin,  93  Va.  805, 22  S.  E.  Rep.  809. 

Same— Misleadini:.— See  Boswell's  Case,  20  Gratt  860, 
and  foot-note. 

See  also,  monosrraphic  note  on  "Instructions*'  ap- 
pended to  Womack  v.  Circle,  29  Gratt  192. 
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favor  of  the  plaintiffs  in  the  court  below 
for  $1,360.89,  with  interest  thereon  from 
the  18th  day  of  April,  1866,  till  paid.  On 
the  trial  of  the  cause,  the  defendants  in  the 
court  below  moved  the  court  to  grive  three 
instructions  to  the  jury ;  the  first  of  which 
was  accordingly  given,  but  the  second  and 
third  were  refused ;  and  a  bill  of  exceptions 
was  taken  to  the  opinion  of  the  court  refus- 
ing them.  The  only  questions  we  have  to 
decide  in  this  case  are,  Whether  the  court 
erred  in  refusing  to  give  the  second 
and  third  instructions  aforesaid  respec- 
tively? 

787  *The  evidence  introduced  on  the 
trial  is  set  out  in  the  bill  of  excep- 
tions, and  tended  to  prove,  in  substance, 
that  on  the  15th  of  January,  1866,  Mr. 
Crabbe,  one  of  the  firm  of  the  vendors,  who 
resided  and  did  business  in  Baltimore  as 
jobbers  and  wholesale  dealers  in  dry  goods, 
being  on  a  trip  to  the  South,  called  at  the 
store  of  the  vendees  in  Richmond,  and  con- 
tracted to  sell  them  ten  bales  of  cotton 
goods  called  ^^anarks,*'  an  article  well 
known  to  the  trade,  at  a  certain  price,  and 
to  be  of  a  certain  width,  if  they  could  be 
procured  in  Baltimore.  Mr.  Crabbe  imme- 
diately communicated  the  fact  of  the  sale 
to  his  partners  in  Baltimore,  who  purchased 
the  goods,  and  on  the  17th  of  the  same 
month  shipped  them  to  the  vendees  in  Rich- 
mond, and  sent  them  also  a  letter  and  an 
accpunt,  which  are  set  out  in  the  bill  of 
exceptions.  The  goods  arrived  in  Rich- 
mond on  the  19th  of  the  same  month — Jan- 
uary, 1866.  On  the  next  day,  the  20th,  the 
vendees  wrote  to  the  vendors  in  regard  to 
the  goods,  which  had  been  received  by  the 
former.  The  letter  is  not  in  the  record, 
not  having  been  offered  in  evidence  on  the 
trial ;  but  it  appears  from  the  reply  of  the 
vendors  to  that  letter,  that  the  vendees  ob- 
jected to  the  goods  on  the  ground  that  they 
were  not  the  article  they  had  contracted  to 
purchase;  that  they  had  contracted  to 
purchase  cotton  goods,  called  ** Warrens," 
whereas  the  goods  sent  were  **Lanarks." 
The  said  reply  of  the  vendors  bears  date  on 
the  22d  of  the  same  month,  and  is  in  the 
record.  In  it  the  vendors  say  that  Mr. 
Crabbe's  order  was  to  send  ^Xanarks,"  and 
that  it  would  not  do  to  substitute  any  other 
brand;  that  they  could  hardly  think  that 
Mr.  C.  intended  to  sell,  or  the  vendees  could 
have  expected  to  buy,  "Warrens**  at  the 
prices  named;  that  Mr.  C.  was  in  North 
Carolina,  and  would  be  in  Richmond  in  a 
few  days,  and  they  preferred  waiting  for 
him  to  see  the  vendees,  as  he  was  familiar 
with    the   terms   of   sale.     On    the  29th  of 

the    same    month,    the  vendees  again 

788  *wrote   to   the  vendors ;  but  the  letter 
is    not    in    the    record.     Its    purport, 

however,  appears  from  the  reply  to  it  which 
is  in  the  record,  and  bears  date  on  the  next 
day,  to  wit,  the  30th  of  January,  1866.  In 
that  reply  the  vendors  say:  * 'Yours  of  the 
29th  to  hand,  in  which  you  say  that  Mr. 
Crabbe  has  not  called  to  settle  the  matter 
of  the  L/anarks  sheetings,  and  that  you 
wish    us    to    write    you    by    return    mail, 


whether  you  should  ship  them  to  us  or  store 
them  at  our  expense.  We  beg  to  say,  in 
reply,  that  Mr.  Crabbe  must  decide  whether 
or  not  you  ordered  the  Lanarks.  If  yon 
did  order  that  make  of  goods,  we  shall  not 
take  them  back  to  account.  If  he  sold  yon 
Warrens,  or  any  other  make  than  Lanails, 
we  will  cheerfully  take  them  back.  Mr. 
C.  writes  us  that  he  will  be  in  Richmond 
this  week,  and  we  must  ask  of  you  to  await 
his  decision  in  the  matter."  A  few  days 
after  the  date  of  that  reply,  to  wit,  on  the 
3d  of  February,  Mr.  C.  returned  from  North 
Carolina  to  Richmond,  and  had  an  inter- 
view with  the  vendees,  the  particulars  of 
which  are  not  stated,  but  the  result  was 
unsatisfactory ;  as  it  appears  that  shortly 
thereafter  eight  of  the  ten  bales  of  the  said 
goods  were  returned  to  the  vendors;  the 
other  two  (which,  according  to  the  evidence 
offered  by  the  vendees,  had  been  opened 
and  found  to  be  wet,  and  not  of  the  de- 
scription of  goods  contracted  to  be  par- 
chased  by  them, )  having  been  retained  and 
paid  for  by  them,  without  prejudice  to  their 
defence  in  this  suit.  On  the  10th  of  Feb- 
ruary, the  vendors  wrote  to  the  vendees  as 
follows:  **The  Powhatan  Steamboat  Com- 
pany delivered  to  us  to-day  eight  bales 
brown  cotton,  which  we  presume  are  from 
you.  We  received  these  goods  under  pro- 
test, and  so  notified  the  captain  of  the 
steamer  that  brought  the  goods.  We  hereby 
notify  you  that  we  received  these  goods 
under  protest,  and  hold  them  subject  to 
your  order.  We  have  paid  the  freight  and 
charged  to  you.  We  hold  your  letter  stat- 
ing, as  one  of  your  excuses  for  re- 
789  turning  *these  goods,  that  tiiey  were 
damaged.  We  do  not  see  tnat  those 
returned  are  damaged,  and  have  once  more 
to  say  to  you,  that  Mr.  Crabbe's  affidavit 
that  you  bought  these  goods  warrants  ns 
in  stating  that  we  shall  hold  you  to  yoor 
contract."  The  goods  having,  it  seems, 
been  contracted  to  be  sold  on  a  credit  of 
thirty  days,  the  vendors,  on  the  15th  of 
February,  1866,  drew  on  the  vendees  at 
sight  for  $2,706.88,  the  price  of  the  eight 
bales  returned,  with  expenses  added,  but 
the  draft  was  protested  for  non-payment. 
In  the  latter  part  of  the  same  month  of 
February,  one  of  the  vendees  met  one  of 
the  vendors  in  New  York,  and  promised  to 
call  at  the  store  of  the  latter  in  Baltimore 
and  settle  the  claim  for  the  price  of  the 
cottons.  On  the  5th  of  April  following,  a 
written  notice,  signed  by  the  vendors,  was 
addressed  to  and  served  on  the  vendees,  to 
the  following  effect:  '*We  hereby  give  you 
notice,  that  whereas,  there  are  eight  bales 
of  brown  muslins  now  in  our  warehouse  in 
this  city  (Baltimore)  belonging  to  yon. 
which  you  have  been  notified  to  remove 
upon  payment  of  our  claims  against  said 
goods,  amounting  to  $2,749.75,  as  per  our 
account  rendered,  and  which  you  have 
failed  to  do ;  we  shall,  unless  said  claim  is 
paid  before  the  16th  day  of  this  month, 
April,  1866,  proceed  to  cause  the  said  eight 
bales  of  muslins  to  be  sold  on  that  day,  at 
public  auction,  at  the  auction  house  of  Rex, 
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Higgins  &  Co.,  in  this  city,  on  your  ac- 
count and  at  your  risk  and  charges,  and 
shall  look  to  you  for  any  deficiency  arising 
from  said  sale."  The  goods  were  not  sold 
on  the  d^y  named  in  the  notice,  because  it 
was  not  the  regular  sale  day  of  the  auction 
house,  and  it  was  thought  better  by  the 
vendors,  for  all  parties,  'to  postpone  the 
sale  to  the  regular  sale  day,  which  was 
the  18th,  on  which  day  the  goods  were  sold 
at  auction  fairly,  and  brought  the  net  sum 
of  $1,240.06,  which,  in  the  opinion  of  the 
witness,  was  as  much  as  they  would  have 
brought  on  the  16th.     The  market  for 

790  such  goods  had  been  continually  *fall- 
ing,  from  the  day  of  the  first  sale  in 

January,  to  the  sale  at  auction  on  the.  18th 
of  April.  No  notice  was  given  to  the 
vendees  of  the  change  of  the  day  of  sale 
from  the  16th  to  the  18th,  though  the  sale 
was  advertised  as  to  each  day  in  the  Balti- 
more Sun,  by  Rex,  Higgins  &  Co.,  the 
auctioneers;  but  the  names  of  the  parties 
concerned  were  not  mentioned  in  the  ad- 
vertisements, which  described  the  goods, 
and  stated  that  they  would  be  sold  for  cash, 
on  account  of  whom  it  might  concern. 

The  2d  and  3d  instructions,  which  were 
asked  for  by  the  vendees  and  refused  by 
the  court,  are  as  follows: 

2d.  If,  from  the  evidence,  the  jury  shall 
believe  that  notice  was  given  by  the  plain- 
tiffs to  the  defendants,  that  the  goods  would 
be  sold  on  account  of  the  defendants,  on 
the  16tb  of  the  month,  and  they  were  not 
sold  on  that  day,  but  without  further  notice 
to  the  defendants  was  sold  on  the  18th  of 
the  month,  then  the  plaintilffs  are  not  en- 
titled to  recover. 

3d.  If  the  plaintijffs  delayed  the  resale  of 
the  goods  for  an  unreasonable  time,  upon 
a  falling  market,  and  then  sold  them,  they 
are  not  entitled  to  recover. 

If  a  vendee  of  goods  refuse  to  accept  them 
when  tendered  according  to  the  contract  of 
sale,  the  vendor  may  elect  to  rescind  the 
contract  and  keep  or  dispose  of  the  goods 
for  his  own  use,  or  to  let  it  remain  in  full 
force  and  hold  the  vendee  liable  for  the 
price  of  the  goods  and  all  damages  arising 
from  his  breach  of  the  contract.  If  he 
elect  to  let  the  contract  remain  in  full  force, 
he  may  either  bring  his  action  for  the 
price  of  the  goods  when  it  is  due  and  pay- 
able, or  he  may  sell  the  goods,  apply  the 
net  proceeds  of  sale  to  the  credit  of  the 
vendee  on  account  of  the  money  due  by 
him,  and  bring  an  action  against  him  to 
recover  the  balance.  That  the  vendor  may 
resell  the  goods  in  such  a  case  is  now  well 
settled,  though  his  general  right  to  do  so 
was  for  a  long  time  doubted.     It  has 

791  *been  frequently  the  case  that  a  con- 
dition was  annexed  to  a  sale,  that  the 

goods  should  be  resold  at  the  risk  of  the 
purchaser  if  he  failed  to  comply  with 
the  terms  of  sale.  In  every  such  case,  of 
course,  the  right  of  resale,  and  the  liability 
of  the  first  purchaser  to  make  good  the 
loss,  existed.  In  cases  of  contracts  entered 
into  by  the  East  India  Company  at  their 
sales,  it  is  usual,  we  are  told,  to  introduce 


an  express  clause  authorizing  a  resale  by 
the  vendor  in  the  event  of  the  purchaser's 
default,  and  charging  him  with  the  loss, 
if  any,  and  the  expenses;  and  it  appears 
to  have  been  the  opinion  of  I^ord  Ellen- 
borough  that  the  law  did  not  impliedly 
confer  this  power  of  reselling.  But  it  has 
since  been  established,  that  where  the  price 
is  unpaid,  such  power  exists,  even  in  the 
absence  of  any  express  stipulation ;  and 
that  the  purchaser  is  responsible  for  any 
loss  which  may  occur,  although  he  did  not 
consent  to  the  resale.  Chitty  on  Contracts 
381,  marg.  See  also  the  cases  cited  in  note 
(2).  The  power,  in  the  absence  of  contract, 
seems  at  first  to  have  been  placed  upon  the 
ground,  that  where  the  goods  are  perish- 
able, the  vendor  is  not  bound  to  let  them 
perish  in  his  hands,  and  thus  lose  his  secu- 
rity. But  this  ground  very  much  restricted 
the  rule,  and  it  has  since  been  made  gen- 
eral. The  case  of  Maclean  v.  Dunn,  de- 
cided by  the  Court  of  Common  Pleas  in 
1828,  and  reported  in  4  Bing.  722,  15  Eng. 
C.  Li.  R.  129,  clearly  recognized  the  general 
rule.  **It  is  admitted,"  said  Best,  C.  J.,  in 
that  case,  *4hat  perishable  articles  may  be 
resold.  It  is  difficult  to  say  what  may  be 
esteemed  perishable  articles,  and  what  not; 
but  if  articles  are  not  perishable,  price  is, 
and  may  alter  in  a  few  days  or  a  few  hours. 
In  that  respect  there  is  no  diflFerence  be- 
tween one  commodity  and  another.  It  is 
a  practice,  therefore,  founded  on  good 
sense,  to  make  a  resale  of  a  disputed  arti- 
cle, and  to  hold  the  original  contractor 
responsible  for  the  difference.  The  prac- 
tice itself  affords  some  evidence 
792  *of  the  law,  and  we  ought  not  to  op- 
pose it,  except  on  the  authority  of 
decided  cases."  **It  is  most  convenient 
that  when  a  party  refuses  to  take  goods  he 
has  purchased,  they  should  be  resold,  and 
that  he  should  be  liable  to  the  loss,  if  any, 
upon  the  resale.  The  goods  may  become 
worse  the  longer  they  are  kept ;  and,  at  all 
events,  there  is  the  risk  of  the  price  be- 
coming lower.**  The  course  of  the  English 
decisions  on  this  subject,  with  the  exception 
of  the  more  recent  cases,  may  be  seen  by 
referring  to  Blackburn  on  the  Contract  of 
Sale,  from  p.  329,  to  the  end,  where  these 
decisions,  down  to  the  period  of  the  publi- 
cation of  that  valuable  work,  are  collected. 
The  work  may  be  found  in  McKinley  A 
Lescure's  Law  I/ibrary,  vol.  10,  for  a  refer- 
ence to  which  I  am  indebted  to  my  brother 
Jo3'nes.  The  same  doctrine  is  laid  down  in 
our  own  elementary  works  on  the  subject. 
Chancellor  Kent  thus  states  it:  **If  the 
buyer  unreasonably  refuses  to  accept  of  the 
article  sold,  the  seller  is  not  obliged  to  let 
it  perish  on  his  hands,  and  run  the  risk  of 
the  solvency  of  the  buyer.  The  usage  on 
the  neglect  or  refusal  of  the  buyer  to  come 
in  a  reasonable  time  after  notice,  and  pay 
for  and  take  the  goods,  is  for  the  vendor  to 
sell  the  same  at  auction,  and  to  hold  the 
buyer  responsible  for  the  deficienc3*  in  the 
amount  of  sales.*'  2  Kent's  Com.  504, 
marg.  Indeed,  the  doctrine  seems  to  have 
been    settled    in    this    country   at  a    much 


789 


18  GRATT. 


Virginia  Rbpokts,  Annoxatbd. 


703,  794.  796 


earlier  period  than  in  Eng^land.  In  Sands, 
Ac. ,  V.  Taylor,  Ac. ,  5  John.  R.  395,  decided 
by  the  Supreme  Court  of  New  York  in  1810, 
which  is  our  leading  case  on  the  subject, 
and  has  ever  since  been  followed  in  our 
American  courts,  the  doctrine  was  recog- 
nized in  its  fullest  extent.  It  is  not  strange 
that  the  authority  of  that  case  should  be  so 
great,  when  it  is  sustained,  not  only  by 
the  reasons  rendered  by  the  court  in  decid- 
ing it,  but  by  the  fact  that  Kent,  Ch.  J., 
and  Spencer,  Thompson,  Yates  and  Van 
Ness,  Judges,  composed  the  court,  and  were 
unanimous  in  making  the  decision. 

793  *If  the  vendor  elect  to  sell  the  goods 
and    hold    the    vendee   liable   for  the 

loss,  he  ought,  of  course,  to  notify  the 
vendee  that  such  is  his  election,  in  order 
that  the  vendee  may  know  what  the  conse- 
quence of  his  continued  default  may  be, 
and  may,  if  he  can  and  chooses  to  do  so, 
avert  it  by  performing  his  contract  and 
receiving  the  goods;  or  at  least  may  en- 
deavor to  mitigate  his  loss  by  paying  some 
attention  to  the  resale  of  the  goods.  Con- 
sidering the  contract  of  sale  as  still  in 
force,  the  goods  belong  to  the  vendee,  sub- 
ject to  the  lien  of  the  vendor  for  the  price 
which  is  due  to  him.  In  selling  the  goods, 
therefore,  for  the  payment  of  the  price,  he 
acts  as  the  vendee's  agent,  and  ought  to 
sell  them  to  the  best  advantage,  so  as  to 
obtain  the  best  price  he  can.  Sands,  &c., 
V.  Taylor,  &c.,  supra.  Generally  he  ought 
to  sell  them  at  auction,  because,  generally, 
they  will  sell  to  most  advantage  in  that 
way.  But  he  need  not  always  sell  them  in 
that  way,  and  it  would  be  improper  for  him 
to  do  so  if  it  happened  that  they  would  sell 
to  greater  advantage  in  some  other  way. 
Crooks  V.  Moore,  1  Sandford's  Superior 
Court  R.  297,  is  an  important  case  on  this 
subject,  and  the  reasons  assigned  by  the 
court  are  very  strong.  The  resale  in  that 
case  was  of  iron,  and  it  was  a  private  one,' 
made  through  a  broker  in  metals.  It  was 
contended  that  it  should  have  been  made  at 
auction.  **As  to  this  point,"  the  court 
said,  **we  are  not  aware  that  there  is  any 
rule  of  law  which  requires  resales  to  be 
made  at  auction,  and  in  no  other  mode. 
We  believe  the  more  sensible  rule  to  be, 
that  the  seller  must  dispose  of  the  goods  in 
good  faith,  in  the  mode  beat  calculated  to 
produce  their  value.  If  the  usual  mode  of 
selling  the  particular  goods  in  the  market 
where  they  are  offered  be  at  public  auction, 
he  ought,  unquestionably,  to  dispose  of 
them  in  that  manner.  If,  however,  large 
dealers  in  the  article  in  question  never  send 
such  goods  to  auction,  and  they  will  sell 
to  more  advantage  through  a  broker, 

794  it    is  *equally   his  duty  to  offer  them 
in    the    market    through    a    broker's 

agency.''  Id.  303.  While  it  is  the  duty  of 
the  vendor  to  notify  the  vendee  of  his  in- 
tention to  resell  the  goods  at  the  latter' s 
risk,  it  is  not  settled  that  he  is  bound  to 
notify  the  vendee  of  the  day  and  place  of 
sale,  even  though  it  be  at  auction.  There, 
are  certainly  expressions  to  that  effect  in 
some    of    the  recent  cases.     McEachron  v. 


Randies,  34  Barb.  R.  301.  But  they  do  not 
seem  to  be  sustained  by  authority*  and 
there  are  decisions  the  other  way.  In  Gas- 
hell  V.  Morris,  7  Watts  &  Serg.  R.  22,  which 
was  a  case  of  a  resale  by  a  sheriff  of  prop- 
erty sold  under  execution,  and  an  action 
brought  by  him  to  recover  the  loss  upon 
the  resale,  one  of  the  errors  assigned  was, 
that  the  defendant  below  received  no  notice 
that  a  second  sale  of  the  property  was  to 
take  place,  nor  of  the  time  and  place 
thereof.  "But  the  records  shows,"  said 
the  court,  **that  evidence  was  given  to  the 
court  and  jury,  showing  that  he  vras  re- 
quired and  notified  by  the  sheriff,  the 
plaintiff  below,  to  pay  the  purchase  money 
according  to  the  terms  of  the  sale,  or  other- 
wise the  property  would  be  resold  at  his 
risk.  This  notice,  if  any  of  the  sort  was 
requisite,  was  sufficient  to  put  him  on  the 
lookout,  so  as  to  guard  against  the  conse- 
quences of  a  resale,  which  could  only  be 
done  by  his  paying  the  purchase  money 
without  delay.  It  was  certainly  not  the 
duty  of  the  sheriff  to  notif)^  the  defendant 
below  of  the  time  and  place  at  which  the 
resale  would  be  made ;  it  was  sufficient,  if 
not  more  than  he  was  bound  to  do,  to  let 
the  defendant  know  that  unless  he  paid  the 
purchase  money  after  it  became  payable 
according  to  his  undertaking,  a  resale  would 
be  made  at  his  risk ;  and  this,  as  appears 
by  the  evidence,  was  done.'* 

It  is,  of  course,  prudent  and  safe  for  the 
vendor  to  give  notice  to  the  vendee  of  the 
time  and  place  of  sale,  if  it  is  to  be  at 
auction,  because  the  vendee  will  then  have 
an  opportunity  of  attending   the   sale   and 

taking  care  of  his  own  interest; 
795      *and  if  he  neglect  to  do  so,  it  will  be 

his  own  fault.  He  will  have  less,  if 
he  can  have  any,  cause  to  complain  of  a 
sacrifice  at  such  resale,  if  it  be  fairly  made, 
and  he  had  due  notice  of  the  time  and 
place  of  making  it.  But  upon  principle 
there  can  be  no  necessity  for  such  notice  to 
be  given  by  the  vendor,  in  order  that  be 
may  maintain  an  action  against  the  vendee 
for  not  complying  with  the  terms  of  the 
original  sale.  He  has  a  right  to  maintain 
such  action  for  such  non-compliance  merely, 
and  is  at  least  entitled  to  nominal  damages. 
The  quantum  of  damages  which  he  really 
sustains  and  is  entitled  to  recover,  is  the 
difference  between  the  contract  price  of  the 
goods  and  the  price  which  they  produced  at 
the  resale,  supposing  such  resale  to  have 
been  fairly  made,  or  if  not  so  made,  then 
the  price  which  they  would  have  produced 
at  such  resale  if  it  had  been  so  made,  after 
deducting  from  such  price,  in  either  case, 
all  expenses  incurred  by  the  vendor  in  tak- 
ing care  of  the  goods  and  selling  them.  In 
none  of  the  elementary  books  on  the  sub- 
ject that  I  have  seen,  is  it  laid  down  that 
notice  to  the  vendee  of  the  time  and  place 
of  sale  is  necessary.  In  some  of  tbe  re- 
ported cases  it  appears  that  such  notice  was 
in  fact  given ;  and  that,  no  doubt,  is  the 
usual,  as  it  is  the  more  prudent,  coarse. 
In  one  of  them.  Crooks  v.  Moore,  supra. 
such  notice  was  given,  but  the  sale  was  not 


790 


18  GRATT. 


ROSBNBAUMS  V,  WBBDBN,  JOHNSON  &  CO. 


796,  797,  798 


made  till  several  days  after  the  day  named 
in  the  notice;  and  yet  no  objection  was 
made  by  the  vendee  on  that  account,  al- 
though the  change  was  made  without  his 
consent  or  concurrence.  No  averment  of 
such  notice  is  made  in  the  declaration  in 
such  cases.  4  Rob.  Pr.  302.  The  vendor 
is  not  bound  to  sell  the  goods  at  all,  but 
may  do  so  or  not  at  his  election.  He  may, 
if  he  chooses,  continue  to  hold  them  at  the 
risk  and  as  the  goods  of  the  vendee,  and 
recover  the  price  of  them  in  an  action  for 
goods  bargained  and  sold.  If  he  elect  to 
sell  them,  he  is  not  bound  to  make  such 
election  immediately   after  the  vend- 

796  ee*s  default,  *but   may    do   so  at  any 
time  while  the  default  continues.     He 

has  a  lien  on  the  goods  so  long  as  they  re- 
main in  his  possession  and  the  default  con- 
tinues, but  he  is  not  t>ound  to  enforce  that 
lien.  It  is  for  his  benefit  and  not  that  of 
the  vendee,  whose  remedy  is  to  perform 
the  terms  of  sale  and  take  possession  of  the 
g'oods.  **He,"  the  vendor,  savs  Parsons, 
^'may  consider  them  as  his  own,  if  there 
has  been  no  delivery ;  or  he  may  consider 
them  as  the  vendee's,  and  sell  them,  with 
due  precaution,  to  satisfy  his  lien  on  them 
for  the  price,  and  then  he  may  sue  and 
recover  only  for  the  unpaid  balance  of  the 
price;  or  he  may  consider  them  as  the 
property  of  the  vendee,  subject  to  his  call 
or  order,  and  then  he  recovers  the  whole  of 
the  price  which  the  vendee  should  pay.  As 
the  action,  in  either  case,  proceeds  upon  the 
breach  of  the  contract  by  the  vendee,  it 
seems  reasonable  that  this  election  should 
be  given  to  the  vendor,  and  no  part  of  it  to 
the  vendee. '  *     3  Parsons  on   Contracts  209. 

Now  let  us  apply  the  foregoing  principles, 
or  such  of  them  as  may  be  applicable,  to 
the  case  we  have  in  hand. 

The  first  question  arises  on  the  second 
instruction  asked  for  by  the  defendants, 
and  refused  by  the  court,  which  asserts, 
that  if  notice  was  given  to  them  that  the 
goods  would  be  sold  on  their  account  on  the 
16th  of  the  month,  and  they  were  not  sold 
on  that  day;  but,  without  further  notice 
to  the  defendants,  were  sold  on  the  18th  of 
the  month,  then  the  plaintiffs  are  not  en- 
titled to  recover. 

If  it  be  a  true  principle  of  law,  as  before 
stated,  that  no  notice  of  the  time  and  place 
of  sale  was  necessary  to  maintain  the 
action,  then  of  course  the  instruction  was 
properly  refused.  If  it  had  been  proved 
that  the  defendant  sustained  any  injur3' 
from  the  change  of  the  day,  it' might  have 
been  material  matter  on  the  question  of 
damages,  and  it  might  have  been  the  duty 
of  the  court  to  instruct  the  jury  to  that 
effect,    if    such    an    instruction    had 

797  *been  asked   for.     And  even  in  that 
case   the   plaintiffs  would   have  been 

entitled  to  recover  something.  But  no  such 
proof  was  offered.  The  defendants  seem  to 
have  given  themselves  no  concern  about 
the  sale,  and  did  not  attend,  so  far  as  ap- 
pears from  the  record,  on  the  day  and  at 
the  place  of  sale  named  in  the  notice,  which 
was  served  upon  them  more  than   ten   days 


before  the  day  of  sale.  The  plaintiffs, 
being  thus  left  to  judge  for  themselves  and 
the  defendants,  adjourned  the  sale  from  the 
16th  to  the  18th  of  the  month,  because  the 
latter  was  the  regular  auction  sale  day  of 
the  auctioneers  who  made  the  sale,  and  the 
plaintiffs  thought  it  would  be  better  for  all 
parties  that  the  sale  should  be  made  on  that 
day.  No  notice  was  given  to  the  defend- 
ants of  such  postponement.  The  time  was 
probably  too  short,  as  they  lived  in  Rich- 
mond, and  the  sale -was  to  be  in  Baltimore. 
And  as  they  did  not  attend  at  the  time  and 
place  named  in  the  notice  which  was  given, 
it  may  well  have  been  inferred  that  they 
did  not  desire  notice  of  the  postponement, 
and  would  disregard  it  if  given.  Notice  of 
the  sale  on  the  latter,  as  well  as  the  former, 
day  was  inserted  in  the  Baltimore  Sun. 
The  goods  were  sold  at  auction  fairly  on 
the  18th,  and  brought  as  much,  in  the  opin- 
ion of  the  witness  of  the  plaintiffs,  as  they 
would  have  brought  if  they  had  been  sold 
on  the  16th.  On  that  question,  the  defend- 
ants offered  no  testimony''  on  the  trial. 
There  can  be  no  doubt,  I  think,  of  the  pro- 
priety of  refusing  to  give  the  second  in- 
struction. 

The  next  and  only  remaining  question 
arises  on  the  third  instruction  asked  for  by 
the  defendants  and  refused  by  the  court, 
that  is:  **If  the  plaintiffs  delayed  the  re- 
sale of  the  goods  for  an  unreasonable  time, 
upon  a  falling  market,  and  then  sold  them, 
thev  are  not  entitled  to  recover.'* 

The  plaintiffs,  as  we  have  seen,  had  a 
right  of  election  to  sell  these  goods  or  not, 
and  could  elect  to  sell  them  at  any  time 
while  they  remained  in  their  hands, 
798  and  the  Mefault  of  the  defendants 
continued.  And  this  right  was  not 
at  all  affected  by  the  fact  that  the  goods, 
during  all  the  time  they  remained  in  their 
hands,  were  falling  in  their  market  value. 
They  still  had  a  lien  upon  the  goods  which 
they  could  enforce  or  not,  at  their  election. 
The  defendants*  plain  remedy,  as  before 
mentioned,  was  to  comply  with  the  terms 
of  sale,  and  take  away  the  goods.  There 
could  be  no  room,  then,  for  saying  that  the 
plaintiffs  delayed  the  re-sale  for  an  unrea- 
sonable time  upon  a  falling  market,  since 
they  might  elect  to  sell  at  any  time  and  in 
any  state  of  the  market.  The  plaintiffs 
promptly,  on  the  return  of  the  goods  by  the 
defendants,  gave  them  notice  that  they 
would  hold  the  goods  subject  to  their  order, 
and  would  hold  them  to  their  contract.  The 
plaintiffs  continued  so  to  hold  the  goods 
until  the  5th  of  April,  when  they  elected  to 
sell  them,  and  gave  notice  to  the  defend- 
ants to  that  effect.  Their  hope  was  that 
there  would  be  no  necessity  for  a  sale,  but 
that  the  defendants  would  pay  the  purchase 
money  and  take  their  goods.  On  the  15th 
of  February  the  plaintiffs  drew  on  the  de- 
fendants at  sight  for  the  amount  due,  but 
the  draft  was  returned  protested.  In  the 
latter  part  of  February,  one  of  the  defend- 
ants promised  one  of  the  plaintiffs  to  call 
at  the  store  of  the  latter  and  settle  their 
claim  for  the  price  of  the  cottons.     Nothing 
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further  having  been  done  by  the  defendants 
towards  a  settlement  of  the  claim,  the 
plaintiffs  on  the  Sth  of  April  elected  to  re- 
sell the  goods,  and  look  to  the  defendants 
for  any  deficiency  arising  from  such  re-sale ; 
and  accordingly,  on  that  day,  gave  them 
the  notice  to  that  effect,  which  has  been 
before  mentioned.  Certainly  there  was  no 
unnecessary  delay  in  making  the  sale  after 
the  plaintiffs  elected  to  make  it.  Only 
eleven  days*  notice  was  given  of  the  sale, 
which  was  not  unreasonably  long,  consid- 
ering the  residence  of  the  respective  par- 
ties, and   especially   considering   the 

799  opportunity  which  was  intended  *to 
be  afforded  to  the  defendants  to  pre- 
vent the  sale  by  paying  the  claim  before 
the  sale,  which  they  were  admonished  by 
the  notice  to  do,  and  thus  avoid  the  conse- 
quences. But  even  if  it  could  be  said  that 
the  plaintiffs  delayed  the  re-sale  of  the 
goods  for  an  unreasonable  time  upon  a  fall- 
ing market,  and  if  there  were  any  evidence 
in  the  case  tending  to  show  such  unreason- 
able delay,  still  it  could  not  properly  be 
said  that  they  were  not  entitled  to  recover. 
They  would  certainly  be  entitled  to  recover 
something,  and  would  at  least  be  entitled 
to  recover  the  difference  between  the  con- 
tract price  of  the  goods  and  the  price  they 
would  have  produced  on  a  re-sale  properly 
made.  So  that,  in  any  view,  the  court  did 
not  err  in  refusing  to  give  the  instruction. 

It  is  argued,  however,  that  the  court 
should  not  have  refused  to  give  the  instruc- 
tions, even  if  they  were  wrong  in  the  form 
in  which  they  were  asked,  but  should  have 
modified  them,  so  as  to  make  them  right 
according  to  the  court's  view  of  the  law, 
and  then  given  them.  A  court  is  bound  to 
give  any  instruction  asked  for  by  either 
party, which  correctly  expounds  the  law  upon 
any  evidence  before  the  jury.  But  if  such 
instruction  does  not  correctly  expound  the 
law,  the  court,  as  a  general  rule,  may  refuse 
to  give  it,  and  is  not  bound  to  modify  it  or 
give  any  other  instruction  in  its  place. 
This  principle  is  founded  on  good  reasons 
and  is  sustained  by  much  authority.  A 
party  cannot,  by  asking  for  an  erroneous 
instruction,  devolve  upon  the  court  the  duty 
of  charging  the  jury  on  the  law  of  the  case. 
An  instruction,  as  asked  for,  may  be  so 
equivocal,  that  to  give  or  refuse  it  might 
mislead  the  jury ;  and  thus  it  might  have 
all  the  effect  of  an  erroneous  instruction. 
In  such  a  case,  it  would  be  proper  for  the 
court  to  modify  the  instruction  so  as  to 
make  it  plain.  Baltimore  A  Ohio  R.  R. 
Co.  V.  Polly,  Woods  A  Co.,  14  Gratt.  448, 
466.     I  do  not  think  there  is  anything 

800  in  *Peshine  v.  Shepperson,  17  Gratt. 
472,  (the  only  case  cited  on  this  sub- 
ject by  the  learned  counsel  for  the  plaintiffs 
in  error,)  which  is  in  conflict  with  this 
principle.  On  the  contrary,  the  rule  laid 
down  in  that  case  substantially  accords 
with  that  laid  down  in  the  case  in  14  Gratt. 
suora.  See  McDowell's  ex'or  v.  Crawford, 
11  Gratt.  377,  402-406.  But  the  evidence  in 
this  case  would  not  have  warranted  the 
court    in   giving   any   other  instruction  to 


the  jury  which  could   properly   have  led  to 
a  different  result. 

I  am,  therefore,    for  affirming  the  judg- 
ment. 

The  other  judges  concurred  in  the  opiziion 
of  Moncure,  P. 

Judgment  affirmed. 
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♦Ward  &  als.  v.  Churn.* 


June  Term,  1868.  Bictamond. 

I.  Bonds— Incomplete  on  Pace— Case  at  Bar.— A  bond 

Is  drawn  with  the  names  of  tlie  principal  and  four 
persons  as  sureties  Inserted  therein.    The  princi- 
pal and  three  of  these  sureties  sl^n  it.    Two  of 
these  sureties  sism  and  deliver  it  upon  the  condi- 
tion that  a  certain  oae  of  the  other  two  na.nied 
shall  execute  it;  but  he  does  not;  and  it  is  deliv- 
ered to  the  obligee  without  his  sismature.    Hklji: 
I.  Same— Same— Conditions— Delivery  to  Obligee— Ef- 
fect, t— That  whether  the  bond  was  delivered  to  a 
third  person,  not  a  party  to  the  bond,  or  to  the 
principal  or  any  other  co-obli£ror.  the  parties  so 
deliverinc  it  on  condition  are  not  bound  by  the 
said  bond;  and  it  is  not  necessary  to  irive  effect 
to  said  condition,  that  the  same  should  hare  been 
known  by  the  obligee  when  the  bond  was  deliv- 
ered to  him. 
a.  Same— 5ame—5ame— Same— Sane;.— The    bond 
belnfir  void  as  to  the  two  who  delivered  it  on 
condition,  it  Is  void  as  to  the  third  surety,  who 
executed  it  without  any  condition. 

3.  Same— Conditions— Delivery  to  Obligee.— If  the 
bond  was  delivered  to  the  obligee  on  the  condi- 
tion stated,  and  the  condition  was  known  to  bim. 
he  is  not  entitled  to  recover  on  the  bond. 

4.  Same— Conditional  Delivery— Presamptioa.t— In 
an  action  on  such  a  bond,  in  the  absence  of  all 
evidence  of  a  conditional  delivery  by  the  sureties 
who  signed  it,  the  presumption  of  law  Is.  tbat 
they  consented  to  the  delivery  of  the  bond  with- 
out the  signature  of  the  other  party,  whosie 
name  is  on  the  bond. 


*Por  monographic  note  on  Bonds,  see  end  of 

tlnstruments— Incomplete  on  Face— Delivery  te 
Obligee— Bffect— See  foot-note  to  Preston  v.  Hull.  S 
Gratt.  000.  See  also,  the  principal  case  cited  in  New- 
lin  V.  Beard,  6  W.  Va.  122,  123. 

Same— Complete  on  Pace— Delivery  to  Obllsce— 
Effect.- See  Miller  v.  Fletcher,  27  Gratt.  *  408,  and 
foot-note.  The  principal  case  was  distinguished  In 
Miller  V.  Fletcher,  27  Gratt  403,  and  in  Nash  v.  Pu- 
gate,  24  Gratt  802.  because  in  the  principal  case  the 
instrument  indicates  its  incompleteness  on  its  face. 

(Same  —  Conditional  Delivery — Presnmptien.  —  in 
Kyger  v.  Sipe,  89  Va.  510,  16  S.  E.  Rep.  627,  the  princi- 
pal case  and  Miller  v.  Fletcher,  27  Gratt  4fla.  were 
cited  as  substantiating  the  proposition  that  wbcre 
there  is  no  evidence  of  a  conditional  delivery,  the 
presumption  is  that  the  deed  was  duly  delivered  as 
a  deed  of  those  whose  names  are  signed  to  it  See 
also,  on  this  point,  the  principal  case  cited  in  Torn- 
bull  V.  Mann  (Va.),  87  S.  E.  Rep.  289. 

In  Catt  V.  Olivier.  98  Va  584.  36  S.  E.  Rep.  980.  the 
court  said:  "In  Ward  v.  Chum.  18  Gratt  801,  81S,  it 
was  said  that  'when  the  instrument  i<t  delivered 
directly  to  the  obligee,  the  delivery  cannot  be  re- 
garded as  conditional  in  respect  to  the  party  who 
makes  it,  unless  the  condition  is  made  known  to 
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a.  Iiistractloiis— Bqulvo<fkl.$— An  tnstraction  asked 
beinff  eqalvocal,  and  beinsr  correct  upon  one 
constmction  of  it,  the  coart  should  not  refuse  to 
give  it,  but  should  give  it  with  such  an  explana- 
tion of  its  meaninsr  as  to  ensure  its  beinff  under- 
stood by  the  jury. 

802  *Thi8  was  an  action  of  debt  in  the 

Circuit  Court  of  Nortiiampton 
county,  broug^ht  by  William  Chum  against 
John  H.  Powell,  Jackson  B.  Powell, 
George  S.  Powell  and  Alexander  J.  Ward, 
upon  a  single  bill,  of  which  the  following 
is  a  copy : 

On  demand  for  value  received,  we,  John 
H.  Powell  principal,  and  Jackson  B.  Pow- 
ell, Robert  W.  Powell,  George  S.  Powell 
and  A.  J.  Ward,  his  securities,  do  hereby 
bind  ourselves,  our  heirs,  executors  and 
administrators  to  pay  or  cause  to  be  paid 
unto  William  Churn,  his  heirs,  executors, 
administrators  or  assigns,  the  just  and  full 
sum  of  one  thousand  and  thirty-seven  dol- 
lars and  six  cents,  current  money  of  Vir- 
ginia. As  witness  our  hands  and  seals  this 
1st  day  of  Januarv  A.  D.  1849. 

*J.  H.  Powell.      [Seal. 
J.  B.  Powell.      [Seal. 

Seal. 

Seal. 

Seal. 


G.  S.  Powell. 
A.  J.  Ward. 

There  was  a  judgment  by  default  against 
J.  H.  Powell  the  principal,  and  J.  B.  Pow- 
ell, G.  S.  Powell  and  A.  J.  Ward  pleaded 
jointly  three  pleas  of  non  est  factum ;  upon 
each  of  which  issue  was  taken.  These 
pleas  are  sufiBciently  set  out  in  the  opinion 
of  Judge  Joynes, 

Upon  the  trial,  the  defendants  moved  the 
conrt  for  an  instruction  to  the  jury,  which 
was  refused ;  and  they  excepted.  The  jury 
found  a  verdict  for  the  plaintiff  for  $1,740.06, 
with  interest  on  the  balance  of  principal 
dtte  from  the  date  of  the  verdict  until  paid ; 
which  the  defendants  moved  the  court  to 
set  aside,  as  being  contrary  to  the  law  and 
the  evidence.  But  the  court  overruled  the 
motion,  and  rendered  a  judgment  upon  the 
verdict ;  and  the  defendants  again  excepted. 
Both  these  exceptions  are  set  out  in  the 
opinion  of  Judge  Joynes. 

The  defendants  applied  for  and  ob- 

803      tained  a  writ  of  error  *to  the  District 

Court   of    Appeals   at    Williamsburg, 

where  the  judgment  was  afiBrmed ;  and  they 

then  obtained  a  writ  of  error  to  this  court. 

Wisher,  for  the  appellants. 
Scarburg,  for  the  appellee. 

the  obliiree.  •  *  •  If  the  delivery  is  upon  a  con- 
dition made  known  to  the  obllfiree,  his  assent  to  it 
will  be  presumed  from  the  acceptance  of  the  in- 
strument, and  he  will  not  be  allowed  to  repudiate 
the  condition  thus  asserted,  and  treat  the  de- 
livery as  absolute  and  unconditional.*  See  also, 
Solenbersrer  v.  Gilbert.  86  Va.  T78,  US.  E.  Rep.  789; 
Humphreys  v.  Richmond  &  M.  R.  R.  Co.,  88  Va.  431, 
18  S.  £.  Rep.  085.*' 

S  Instructions  —  Equivocal.  —  See  Rosenbaums  y. 
Weedcn.  18  Oratt  785.  and  foot-note.  See  also,  Car- 
rico  V.  W.  Va.,  etc.,  R.  Co..  35  W.  Va.  405.  14  S.  E. 
Rep.  17. 


JOYNES,  J.  This  is  an  action  of  debt 
upon  a  single  bill  brought  by  William 
Chum  against  John  H.  Powell,  Jackson 
B.  Powell,  Grcorge  S.  Powell  and  A.  J. 
Ward.  The  bond,  as  written,  purports  to 
be  the  bond  of  John  H.  Powell  as  principal, 
and  of  the  other  parties  and  Robert  W. 
Powell  as  securities.  It  was  not  executed 
by  Robert  W.  Powell,  a  vacant  space  and 
seal  being  left  for  his  name  between  those 
of  Jackson  B.  Powell  and  George  S.  Powell. 
John  H.  Powell  suffered  judgment  by  de- 
fault. The  other  defendants  craved  oyer 
of  the  writing"  in  the  declaration  mentioned, 
and  pleaded  jointly  three  pleas,  upon  each 
of  which  the  plaintiffs  took  issue.  The 
first  plea  alleges  that  the  said  writing  was 
made  and  signed  by  the  said  defendants, 
and  by  them  delivered  as  an  escrow  (not 
stating  to  whom  it  was  so  delivered)  **on 
the  express  condition,  and  none  other,  that 
Robert  W.  Powell,  whose  name  is  in  the 
body  of  the  said  writing,  should  sign  and 
seal  it  as  his  own  act  and  deed,  and  should 
become  bound  jointly  and  equally  with 
them,  the  said  J.  B.  Powell,  G.  S.  Powell 
and  A.  J.  Ward  as  securities,"  Ac,  for 
the  sum,  &c. ;  **and  if  the  said  Robert  W. 
Powell  should  refuse  or  fail  to  sign,  seal 
and  deliver  the  said  writing  as  joint  co-ob- 
ligor of  the  said  defendants,  the  same  was 
not  to  bind  the  said  defendants,  but  was  to 
be  held  null  and  void  and  of  no  effect." 
The  plea  then  avers  that  the  said  Robert 
W.  Powell  did  not  so  sign,  seal  and  deliver 
the  said  writing,  whereby  the  same  became 
discharged,  annulled  and  vacated,  and  so 
is  not  the  deed  of  the  defendants; 
804  concluding  *to  the  country.  The  sec- 
ond plea  is  like  the  first,  substan- 
tially, except  that  it  alleges  that  the  said 
writing  was  delivered  by  the  said  defend- 
ants to  William  Chum,  the  obligee  therein, 
as  an  escrow,  on  condition,  &c.  The  third 
plea  is  a  general  plea  of  non  est  factum. 

On  the  trial  the  defendants  moved  the 
court  to  give  an  instruction  to  the  jury, 
which  was  refused;  and  the  defendants  ex- 
cepted. The  bill  of  exceptions  certifies  that 
the  defendant  Ward  wrote  the  bond  in  the 
declaration  mentioned,  at  the  request  of 
John  H.  Powell,  the  principal;  ** that  at 
the  time  of  writing  the  said  bond,  the  said 
Ward  executed  it  upon  condition  that  all 
the  other  securities  named  therein  should 
also  execute  it,  but  the  plaintiff  Churn 
was  not  present  at  the  time,  nor  was  it 
proved  that  said  Churn  was  informed  when 
the  said  paper  was  handed  to  him,  or  at 
any  other  time,  that  the  said  Ward  had  ex- 
ecuted it  upon  any  condition ;  and  the  said 
Churn  proved  that  he  never  was  so  in- 
formed. It  was  also  proved  that  the  defend- 
ant G.  S.  Powell  executed  the  said  paper  at 
a  different  time  and  place,  and  that  at  the 
time  he  did  so,  he  declared  that  he  executed 
it  upon  condition  that  Robert  W.  Powell, 
whose  name  is  mentioned  in  the  body  of 
the  bond,  should  also  execute  it ;  but  there 
was  no  proof  that  this  was  ever  communi- 
cated to  the  plaintiff  Churn,  or  that  he  was 
present    when    G.    S.   Powell  executed  said 
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paper;  and  it  was  proved  by  said  Churn 
that  he  was  not  informed  of  any  such  con- 
dition." Thereupon  the  counsel  for  the 
defendants  moved  the  court  to  instruct  the 
jury  as  follows:  **If  the  jury  believe  from 
the  evidence,  that  the  defendants  A.  J.  Ward 
and  G.  S.  Powell  executed  the  bond  filed 
with  the  declaration  in  this  case,  upon  con- 
dition that  Robert  W.  Powell,  whose  name 
is  inserted  in  the  body  of  it,  should  also 
execute  it  as  surety  for  John  H.  Powell,  the 
principal  obligor  mentioned  in  said  bond, 
then  and  in  that  case  the  jury  are  bound 
to    find  the   issues    for   the   defend- 

805  ants.'*     *The  court  said  it  would  give 
the     instruction     with    the    addition, 

* 'provided  that  the  plaintiff  was  informed 
that  these  defendants  had  executed  the  bond 
upon  that  condition;"  to  which  addition 
the  defendants  objected ;  and  the  court  re- 
fused to  give  the  instruction  asked  other- 
wise than  with  that  addition ;  to  which 
refusal  to  give  the  instruction  as  asked  the 
defendants  excepted.  It  does  not  appear 
that  any  instruction  was  given.  The  only 
question,  therefore,  on  this  bill  of  excep- 
tions is,  whether  the  court  properly  refused 
to  give  the  instruction  asked  for. 

The  law  in  relation  to  escrows  is  thus 
stated  in  the  Touchstone,  p.  57:  **The 
delivery  of  a  deed  as  an  escrow  is  said  to  be 
when  one  doth  make  and  seal  a  deed  and 
deliver  it  unto  a  stranger,  until  certain 
conditions  be  performed,  and  then  to  be 
delivered  to  him  to  whom  the  deed  is  made, 
to  take  efPect  as  his  deed.  And  so  a  man 
may  deliver  a  deed,  and  such  delivery  is 
good.  But  in  this  case  two  cautions  must  be 
heeded :  1.  That  the  form  of  words  used  in 
the  delivery  of  a  deed  in  this  manner  be 
apt  and  proper.  2.  That  the  deed  be  deliv- 
ered to  one  that  is  a  stranger  to  it,  and  not 
to  the  party  himself  to  whom  it  is  made." 
The  author  then  proceeds  to  explain  what 
are  the  **apt  and  proper"  words  for  such  a 
delivery.  But  at  the  present  day,  no  par- 
ticular form  of  words  is  necessary,  nor  is 
it  necessary  that  the  condition  should  be 
declared  in  express  words  at  the  time  of  the 
delivery.  It  is  only  necessary  that  it 
should  distinctly  appear,  from  all  the  facts 
and  circumstances  attending  the  execution 
and  delivery,  that  the  instrument  was  not 
to  take  effect  as  a  deed  until  a  certain  con- 
dition should  be  performed.  Murray  v. 
E^arl  of  Stair,  2  Bam.  &  Ores.  82  (9  Eng. 
C.  Li.  R.  33) ;  Parke,  B.,  in  Bowker  Vi  Bur- 
dekin,  11  Mees.  &  Welsh.  R.  127;  2  Washb. 
Real  Prop.  585. 

In  reference  to  the  second  **caution,"  the 
author   adds:  **For  if  I  seal  my  deed 

806  and  deliver  it  to  the  party  himself  *to 
whom  it  is  made,  as  an  escrow,  upon 

certain  conditions,  &c.,  in  this  case,  let 
the  form  of  the  words  be  what  it  will,  the 
delivery  is  absolute,  and  the  deed  shall  take 
effect  as  his  deed  presently,  and  the  party 
is  not  bound  to  perform  the  conditions; 
for  in  traditionibus  chartarum,  non  quod 
dictum  est,  sed  quod  factum  est  inspici- 
tur."  The  same  law  is  laid  down  by  Lord 
Coke  in  his  first    Institute,   36a,    and   more 


at  large  in  Thorowgood*s  Case,  9  Rep.  137, 
where  the  contrary  decision  in  Hawksland 
V.  Gatchel,  Cro.  Eliz.  835,  is  said  to  have 
been  made  ex  improviso.  And  it  has  been 
often  held  in  this  country  that  a  deed  can- 
not be  delivered  as  an  escrow  to  the  party 
to  whom  it  is  made,  and  that  such  a  delivery 
will  enure  as  an  absolute  delivery,  whatever 
may  have  been  the  intention.  Fireman's 
Ins.  Co.  V.  McMillan,  29  Alab.  R.  147,  and 
cases  there  cited. 

A  doctrine  which  thus  overrules  and  dis- 
regards the  intention  of  the  parties  is  strict 
and  technical  to  the  last  degree.  Prv*ston 
does  not  appear  to  have  considered  it  as  the 
law  at  his  day.  For,  in  his  edition  of  the 
Touchstone,  immediately  after  the  passage 
just  quoted  from  that  work,  he  adds  the 
following:  **At  this  day,  the  jury  would  be 
directed  to  draw  their  conclusion  from  all 
the  circumstances."  The  obvious  meaning 
is,  that  the  jury  would  be  directed  to  ascer- 
tain from  all  the  circumstances — words  as 
well  as  acts — whether  it  was  the  real  inten- 
tion that  the  delivery  should  be  absolute  or 
conditional.  In  Hudson  v.  Revett,  5 
Bingh.  R.  368,  (15  Eng.  C.  I^.  R.  467,) 
Chief  Justice  Best,  after  quoting^  from 
Comyn  Dig.  Faits,  A  3,  the  doctrine  which 
I  have  quoted  from  the  Touchstone,  makes 
these  remarks:  **The  authorities  referred 
to  in  the  text  in  support  of  this  position 
are  at  least  conflicting ;  but  in  the  next 
division  (A  4)  it  appears  that  this  position 
about  delivery  as  an  escrow  is  merely  a 
technical  subtlety;  for  the  learned  au- 
thor says:  'If  it  be  delivered  to  the 
807  *party  as  an  escrow,  to  be  his  deed 
on  the  performance  of  a  condition,  it 
is  not  his  deed  till  the  condition  is  per- 
formed, though  the  party  happens  to  have  it 
before  the  condition  is  performed.'  This 
he  lays  down  on  his  own  authority,  without 
referring  to  any  case ;  and  I  am  warranted 
in  saying,  that  we  cannot  have  a  better 
authority  than  that  learned  writer." 

The  doctrine  laid  down  in  the  Touchstone 
and  by  Lord  Coke  has  been  said  to  apply 
only  to  deeds  conveying  title,  and  not  to 
bonds,  (Campbell,  J.,  in  People  v.  Bostwick, 
32  N.  Y.  R.  445, )  though  I  do  not  remember 
to  have  seen  it  stated  elsewhere  with  that 
limitation.  In  Hicks  v.  Groode,  12  L#eigfa 
479,  Judge  Cabell  made  some  comments  on 
this  doctrine  and  on  the  reasons  assigned 
for  it,  and  expressed  the  opinion  that  it 
rests  on  technical  and  unsatisfactory 
grounds.  He  did  not  controvert  its  exist- 
ence, however,  as  a  rule  of  law ;  nor  is  it 
necessary  for  me  to  do  so  in  the  present 
case.  I  mean  to  express  no  opinion  on  the 
subject. 

But  the  court  held,  in  Hicks  v.  Goode, 
that  this  doctrine  is  applicable  only  to  the 
case  of  deeds  which  are,  on  their  face, 
complete  contracts,  requiring  nothing*  bat 
delivery  to  make  them  perfect  according  to 
the  intention  of  the  parties ;  and  that  it  is 
not  applicable  to  deeds  which,  on  their  face, 
import  that  something  more  is  to  be  done 
besides  delivery  to  make  them  complete 
and  perfect  contracts  according   to  the   in- 
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tention  of  the  parties.  And  accordingly  it 
was  held,  in  that  case,  that  this  doctrine 
was  not  applicable  to  a  bond  which  was 
drawn  as  the  joint  bond  of  two  parties 
named  in  it,  with  two  seals  affixed,  but 
which  was  executed  by  only  one  of  them. 
It  does  not  distinctly  appear  whether  Judge 
Allen  did  or  did  not  concur  with  the  other 
judges  on  this  point.  But  even  if  he  did 
not  concur,  the  point  was  decided  by  a  ma- 
jority of  the  whole  court,  and  the  decision 
is,    therefore,    a     binding   authority. 

808  *And   this  decision   is   sustained   by 
numerous  cases,    which    either  decide 

or  concede,  that  where  an  instrument  in- 
dicates on  its  face  that  others  were  to  exe- 
cute it  besides  those  who  did  execute  it,  it 
may  be  shown  by  evidence  that  the  deliv- 
ery, though  made  to  the  grantee  or  obligee, 
was  conditional  upon  the  execution  of  the 
instrument  by  the  other  parties,  and  not 
absolute.  Cutter  v.  Whittemore,  10  Mass. 
R.  442;  Chandler  v.  Temple,  4  Cush.  R. 
285 ;  Parker  v.  Bradley,  2  Hill  R.  N.  Y.  584 ; 
Brackett  v.  Barney,  28  N.  Y.  R.  333 ;  Grim 
V.  School  Directors,  Ac,  51  Penn.  R.  219; 
I^letcher  v.  Austin,  11  Verm.  R.  447.  See 
also  Bowker  v.  Burdekin,  supra ;  Cumber- 
lege  v.  I^awson,  1  Com.  Bench  N.  S.  709 
(87  i^ng.  C.  L.  R.);  Evans  v.  Bremridge, 
35  Eng.  I^.  &  Eq.  R.  397. 

The  question  then  arises,  whether  the 
fact  that  a  deed  or  bond  in  the  hands  of  the 
grantee  or  obligee  indicates,  on  its  face, 
that  it  was  intended  that  others  should  ex- 
ecute it  besides  those  who  did  execute  it,  is 
sufficient  of  itself  to  raise  a  presumption 
that  it  was  delivered  upon  a  condition  that 
the  parties  who  executed  it  should  not  be 
bound  until  it  should  be  executed  by  the 
other  parties  named  in  it.  Judge  Cabell, 
in  the  case  of  Hicks  v.  Goode,  intimates  an 
opinion  that  the  face  of  the  paper  in  such 
a  case  would  be  evidence  of  a  conditional 
delivery,  and  that  the  defendants  might 
perhaps  avail  themselves  of  the  objection 
by  demurrer  to  the  declaration.  He  waived 
a  decision  of  the  question,  however,  be- 
cause it  did  not  arise  in  the  case.  I  do  not 
think  that  the  opinion  thus  intimated  is 
well  founded.  The  face  of  the  paper  in 
such  a  case  affords  evidence  of  the  most 
satisfactory  character,  of  an  original  in- 
tention or  expectation  that  it  was  to  be 
executed  by  all  the  parties  named  in  it. 
The  original  intention,  however,  may  not 
have  been  adhered  to.  A  party  who  has 
executed  the  paper  may  waive  its  execution 
by  some  or  all  of  the  other  parties.  He 
may  do  this,  although  the  instrument 

809  was  *drawn  as  the  joint  bond  of  the 
parties  named  in  it,  and  not  as   their 

joint  and  several  bond.  Where  the  instru- 
ment, fully  executed  as  to  one  or  more  of 
the  parties,  is  found  in  the  hands  of  the 
obligee,  I  think  it  should  be  presumed,  in 
the  absence  of  all  other  evidence  on  the 
subject,  that  it  was  duly  delivered  as  the 
deed  of  those  who  have  executed  it.  It  is 
a  well-settled  principle,  that  where  a  deed 
is  found  in  the  possession  of  the  party  to 
whom   it  is   made,    it  will  be  presumed    to 


have  t>een  duly  delivered  to  him.  Vanhook 
V.  Bamett,  4  Dev.  R.  268;  Fireman's  Ins. 
Co.  V.  McMillan,  supra;  and  cases  cited. 
Such  a  presumption  is  consistent  with  the 
face  of  the  paper,  even  where  it  imports  an 
original  intention  that  others  should  execute 
it.  To  make  this  presumption  in  such  a 
case  does  no  injustice  to  those  who  have 
executed  the  paper.  They  may  still  show 
how  the  fact  really  is.  They  may  also  pro- 
tect themselves  against  any  inconvenience 
that  may  arise  from  such  a  presumption, 
in  the  first  instance,  by  taking  care  to  keep 
the  instrument  out  of  the  hands  of  the 
grantee  or  obligee  until  it  is  fully  consum- 
mated according  to  their  intention.  The 
obligee  or  grantee,  on  the  other  hand,  has 
full  notice  from  the  face  of  the  paper  of  the 
original  intention  of  those  who  signed  it, 
and  he  can  not  complain  if  they  are  allowed 
to  prove  that  this  original  intention  was 
not  relinquished  in  the  delivery.  He  should 
either  refuse  to  accept  the  paper  in  its  ex- 
isting shape,  or  be  prepared  to  repel  the 
defence  of  a  conditional  delivery.  It  has 
accordingly  been  held,  in  numerous  cases, 
that  where  an  instrument  which  shows  on 
its  face  that  it  was  to  be  executed  by  other 
persons  besides  those  who  have  executed 
it,  is  found  in  the  hands  of  the  party  to 
whom  it  is  made,  it  will  be  presumed,  in 
the  absence  of  evidence,  to  have  been  duly 
delivered  as  the  deed  of  those  whose  names 
are  signed  to  it.  Cox  v.  Thomas'  adm'r, 
9  Gratt.  312;  Bowker  v.  Burdekin, 
810  supra ;  the  cases  above  cited  from  *10 
Mass.  R.  442;  4  Cush.  R.  285;  2  Hill 
R.  584,  and  51  Penn.  R.  219;  Williams  v. 
Springs,  7  Iredell  Law  R.  384;  Governor  v. 
Kellett,  11  Georgia  R.  286;  in  which  last 
case  the  subject  is  fully  discussed. 

It  appears,  from  the  bill  of  exceptions, 
that  the  defendants  Ward  and  G.  S.  Powell, 
when  they  respectively  signed  the  bond, 
declared  that  they  did  so  upon  the  condition 
that  they  should  not  be  bound  unless  Robert 
W.  Powell  should  also  sign  it.  Nothing  is 
said  in  the  bill  of  exceptions  about  delivery, 
but  it  is  fair  to  infer  that  each  of  them,  at 
the  time  he  signed  the  bond,  delivered  it 
upon  the  condition  stated.  But  it  does  not 
appear,  nor  is  there  anything  from  which 
it  can  be  inferred,  to  whom  either  of  them 
delivered  the  bond,  or  how  it  came  to  the 
possession  of  the  obligee. 

When  a  bond  is  delivered  as  an  -escrow  to 
a  person  who  is  no  party  to  it,  to  take  effect 
as  a  bond  upon  the  happening  of  some 
event  or  the  performance  of  some  condition, 
it  cannot  possibly  take  effect  until  such 
event  happens,  or  such  condition  is  per- 
formed. The  party  to  whom  the  bond  is 
entrusted  by  such  conditional  delivery  has 
no  authority  to  make  a  delivery  of  it  to 
the  obligee,  except  the  event  happens  or 
the  condition  is  performed;  and  when  the 
obligee  accepts  a  delivery  from  him  he  must 
see  to  it  that  he  pursues  his  authority.  If, 
therefore,  the  person  to  whom  a  bond  is 
thus  entrusted  delivers  it  to  the  obligee 
before  the  event  happens  or  the  condition  is 
performed  on  which  he  was  to  deliver  it,  it 


795 


18  GRATT. 


Virginia  Rbports,  Annotatbd. 


811,812,  813 


will  not  take  effect.  And  it  matters  not 
that  the  obligee  had  no  knowledge  of  the 
condition  which  the  party  attached  to  the 
delivery  of  the  escrow.  The  condition  is 
valid,  whether  known  to  the  obligee  or  not. 
It  is  a  question  of  power  in  the  person  who 
delivers  the  bond  to  the  obligee,  and  not 
a  question  of  good  faith  in  the  obligee  in 
accepting  the  delivery.  The  condition 
imposes  a  limit  upon  the  authority  of 

811  the  person  *to  whom  the  bond  is  en- 
trusted, and  a  delivery  by  him  to  the 

obligee,  in  violation  of  the  condition,  is  a 
delivery  without  authority,  and  has  no 
effect.  2  Wash.*Real  Prop.  585,  {  44;  Berry 
V.  Anderson,  22  Indiana  R.  36;  Black  v. 
Shreve,  2  Beasley  R.  455 ;  Smith  A  ux.  v. 
South  Royalton  Bank,  32  Verm.  R.  341.  In 
the  last  of  these  cases  the  subject  is  fully 
discussed,  on  principle  and  authority. 

But  suppose  a  bond,  instead  of  being  de- 
livered by  a  party  who  signs  it  to  one  who 
is  a  stranger  to  it,  as  in  the  case  just  sup- 
posed, is  delivered  by  him  to  one  of  his  co- 
obligors — for  example,  to  the  principal — 
upon  condition  that  he  shall  not  be  bound 
except  in  a  certain  event,  or  upon  a  cer- 
tain condition,  are  the  same  principles  to 
be  applied  to  such  a  case  as  to  a  case  in 
which  a  conditional  delivery  is  made  to  a 
third  person,  who  is  an  entire  stranger  to 
the  instrument ;  in  other  words,  can  a  bond 
be  delivered  as  an  escrow  or  upon  a  condi- 
tion to  the  principal  or  any  other  co-obli- 
gor? Upon  this  subject  different  views 
have  been  entertained.  In  some  cases  it 
has  been  held,  that  delivery  upon  a  condi- 
tion may  be  made  to  a  co-obligor,  and  that 
the  instrument,  though  delivered  by  him, 
will  not  take  effect  until  the  condition  was 
performed.  Pawling  v.  United  States,  4 
Cranch  R.  218;  I^ovett  v.  Adams,  3  Wend. 
R.  380;  Reid  v.  Bibb,  5  Alab.  R.  281;  State 
Bank  v.  Bvans,  3  Green  R.  155;  Fletcher 
v.  Austin,  11  Verm.  R.  447;  People  v. 
Bostwick,  32  New  York  R.  445. 

In  other  cases  it  has  been  held,  that  a 
paper  cannot  be  delivered  upon  a  condition 
to  one  of  the  co-obligors,  and  that  if  a 
party  delivers  an  instrument  to  one  of  his 
co-obligors  to  become  his  bond  upon  a  con- 
dition, and  the  person  to  whom  it  is  so  en- 
trusted delivers  it  to  the  obligee  before  the 
condition  is  performed,  the  party  will  be 
bound,  unless  the  obligor  had  notice  of  the 
condition,  and  that  the  delivery  was 
unauthorized.     Millett   v.    Parker,    2 

812  Met.  *Ky.    R.    608;  State  v.  Peck,  53 
Maine  R.  284 ;  Deardorff  v.  Foreman, 

24  Ind.  R.  481. 

It  is  not  necessary  to  consider  this  ques- 
tion in  respect  to  instruments  which  are 
apparently,  on  their  face,  complete  and 
perfect,  according  to  the  intention  of  the 
parties.  It  is  only  necessary  to  consider 
it  in  reference  to  instruments  such  as  that 
in  the  present  case,  which  indicate  on  their 
face  that  they  are  not  complete,  and  that  it 
was  intended  that  other  signatures  should 
be  affixed.  The  cases  cited  from  53  Maine 
and  24  Indiana  confine  the  principle  which 
they    maintain    to    instruments   which,    on 


their  face,  are  apparently  complete  and 
perfect,  according  to  the  intention  of  the 
parties.  If  the  principle  of  those  cases  is. 
a  sound  one  in  respect  to  such  instruments, 
as  to  which  I  am  not  called  upon  to  express 
an  opinion,  I  am  of  opinion  that  it  cannot 
be  applied  to  an  instrument  which,  upon 
its  face,  indicates  that  it  is  not  complete, 
according  to  the  intention  of  the  parties, 
and  that  other  persons  were  intended  to  ex- 
ecute it.  Such  was  the  case  in  Pawling^  v. 
United  States.  The  face  of  such  a  paper 
puts  the  obligee  on  his  guard.  He  oug-ht 
to  enquire  when  such  a  paper  is  offered  to 
him,  and  to  satisfy  himself  that  the  origi- 
nal intention  of  the  parties,  as  indicated  on 
the  face  of  it,  has  been  relinquished.  If 
he  fails  to  make  such  enquiry,  and  accepts 
the  paper  from  the  principal  obligor,  or 
from  any  one  of  the  co-obligors,  he  has  no 
right  to  complain  if  he  is  met  by  a  plea, 
from  another  of  the  obligors,  that  he 
signed  and  delivered  the  paper  upon  the 
condition  indicated  on  its  face.  There  is 
all  the  more  reason  for  such  enquiry  when 
the  paper  is  presented  by  the  principal 
obligor,  for  he  has  a  manifest  interest  to 
deliver  the  paper  without  the  other  names, 
which  he  may  not  be  able  to  obtain.  A 
contrary  rule  would  put  it  in  the  power  of 
a  principal  obligor,  orof  oneof  the  obligors 
who    may   be   disposed    to    favor    him,    to 

commit  the  grossest  frauds  upon 
813      *the   other   obligors.     It  would  make 

it  necessary,  in  every  case,  to  employ 
a  third  person  to  obtain  the  signatures,  or 
for  all  the  obligors  to  execute  the  paper  at 
one  and  the  same  time.  The  principle 
which  is  often  stated,  that  when  one  of  two 
innocent  persons  must  suffer  by  the  act  of 
a  third,  the  one  who  has  put  it  in  the  power 
of  such  third  person  to  occasion  the  loss, 
ought  to  bear  it,  has  no  just  application  to 
such  a  case,  because,  if  there  be  no  other 
reason,  the  obligee  is  put  upon  his  guard 
by  the  face  of  the  paper. 

When  the  instrument  is  delivered  directly 
to  the  obligee,  the  delivery  cannot  be  re- 
garded as  conditional  in  respect  to  the  party 
who  makes  it,  unless  the  condition  is  made 
known  to  the  obligee.  Although  the  face 
of  the  paper  indicates  that  it  was  intended 
originally  that  other  persons  should  sigpi 
it,  the  obligee  has  a  right  to  infer  from 
the  unconditional  delivery,  that  the  original 
intention  has  been  relinquished  by  the  party 
who  makes  the  delivery.  If  the  delivery  is 
upon  a  condition  made  known  to  the  obligee, 
his  assent  to  it  will  be  presumed  from  the 
acceptance  of  the  instrument,  and  he  will 
not  be  allowed  to  repudiate  the  condition 
thus  assented  to,  and  to  treat  the  delivery 
as  absolute  and  unconditional.  In  Millett 
V.  Parker,  above  cited,  it  was  held  that  the 
same  principle  must  be  applied  where  the 
delivery  is  made  by  any  one  of  the  obligors, 
because  all  the  obligors  together  constitute 
one  party,  and  the  obligee  the  other.  But 
the  rights  of  the  obligors  are  several  and 
distinct,  and  neither  is  bound  except  so  far 
as  he  has  consented  to  be.  Neither  is  bound 
without  a  delivery  of  the   instrument,   and 
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one  obligor  has  no  right  to  deliver  it  for 
another  without  his  authority.  And  be- 
sides, if  an  obligee  who  receives  an  instru- 
ment from  one  of  the  obligors,  which  is 
apparently  complete  and  perfect,  has  a  right 
to  presume  that  all  the  obligors  have  au- 
thorized its  delivery,  he  has  not  the  same 
right  to  make  that  presumption 
314  *when  the  instrument,  on  its  face, 
is  incomplete  and  imperfect. 

It  was  further  said  in  Millett  v.  Parker, 
that  a  bond  cannot  be  delivered  to  a  co- 
obligor  as  an  escrow,  because,  while  it 
remains  in  the  hands  of  the  obligors,  or 
any  one  of  them,  it  imposes  no  obligation 
whatever,  whereas  an  escrow  is  so  far  bind- 
ing on  the  party  who  has  delivered  it  as 
such,  that  he  cannot  revoke  it,  and  the 
obligee  is  entitled  to  it  when  the  condition 
is  complied  with.  But  this  assumes,  as  a 
ground  of  decision,  that  a  bond,  while  it  re- 
mains in  the  hands  of  either  of  the  obligors, 
can  have  no  operation  whatever;  which 
is  the  very  point  of  controversy.  While 
the  bond  remains  in  the  hands  of  the  obli- 
gors, or  any  of  them,  without  any  delivery, 
it  has  and  can  have  no  effect.  But  a  bond 
may  be  valid  though  the  obligor  has  never 
parted  with  the  possession  of  it,  if  such  be 
his  intention,  and  he  has  done  that  which, 
in  law,  amounts  to  a  delivery.  Smith  on 
Contracts  (Rawle's  £kl. )  11  and  cases  cited. 
And  the  question  is,  whether  one  obligor 
may  not  deliver  a  bond  to  another  obligor, 
on  a  condition  that  it  shall  take  effect  only 
in  a  certain  event. 

It  follows  from  these  principles,  that  if 
the  court  had  instructed  the  jury  that  if 
they  believed,  from  the  evidence,  that  the 
defendants,  G.  S.  Powell  and  A.  J.  Ward, 
delivered  the  bond  to  a  third  person  not  a 
party  to  it,  or  to  one  of  the  other  obligors, 
on  condition  that  it  should  not  take  effect 
as  their  bond  unless  executed  by  Robert  W. 
Powell,  such  condition  would  not  affect  the 
rights  of  the  plaintiff  unless  it  was  known 
to  him  when  he  received  the  bond,  the  in- 
struction would  have  been  erroneous.  And 
it  would  have  been  equally  erroneous  to 
instruct  the  jury  that  such  a  condition 
would  not  affect  the  rights  of  the  plaintiff 
unless  known  to  him,  in  case  the  jury  should 
believe,  from  the  evidence,  that  the  bond 
was  delivered  by  the  said  G.  S.  Powell  and 
A.  J.  Ward,  upon  the  condition 
815  *mentioned,  without  saying  to  whom 
delivered.  For  an  instruction  in  that 
general  form  would  have  been  applicable  to 
the  case  of  a  conditional  delivery  to  a 
stranger  or  to  one  of  the  co-obligors. 

Such  being  the  principles  applicable  to 
the  case,  I  come  now  to  consider  the  in- 
struction asked  by  the  defendants.  It  will 
be  observed  that  the  language  used  is  *  'ex- 
ecuted on  condition,**  and  not  *' delivered 
on  condition."  If  the  latter  expression  had 
been  employed,  the  instruction,  so  far,  at 
least,  as  relates  to  the  defendants,  Geo.  S. 
Powell  and  A.  J.  Ward,  would  have  been 
in  strict  conformity  to  the  principles  which 
govern  the  case.  In  what  sense,  then,  were 
the  words,    **executed  on   condition,**    em- 


ployed in  the  instruction?  In  one  sense  a 
bond  may  be  said  to  be  executed  when  it 
is  signed,  while  in  another  sense  the  exe- 
cution embraces  both  signing  and  delivery. 
The  pleas,  as  we  have  seen,  allege  that  the 
bond  was  ''delivered  on  condition.**  Con- 
struing the  instruction  with  reference  to 
the  issues  made  up  on  these  pleas,  and  to 
which  the  instruction  was  intended  to  ap- 
ply, the  language  of  the  instruction  ought 
probably  to  be  understood  as  referring  not 
only  to  the  signing  of  the  paper,  but  to 
the  delivery,  which  was  a  part  of  the  exe- 
cution. And  so  it  seems  to  have  been  un- 
derstood by  the  court  below,  which  only 
proposed  to  modify  the  instruction,  by 
adding  that  the  condition,  in  order  to  affect 
the  rights  of  the  plaintiff,  must  have  been 
known  to  him.  But  if  this  was  not  the 
obvious  meaning  of  the  instruction,  the 
jury,  bearing  in  mind  the  issues  which  they 
were  trying,  might  well  have  placed  that 
construction  upon  it,  and  the  refusal  to 
give  it  was  calculated  to  mislead  the  jury. 
And  especially  was  the  refusal  to  give  the 
instruction  calculated  to  mislead  the  jury, 
from  the  explanation  which  the  court  gave 
of  the  grounds  of  the  refusal,  which  showed 
that  the  court  did  not  consider  it  objection- 
able, because  it  referred  only  to  the 
816  signing  of  *the  paper,  and  not  to  its 
delivery.  If,  therefore,  the  language 
of  the  instruction  was  equivocal,  the  court 
should  not  have  refused  it,  but  should  have 
given  it  with  such  an  explanation  of  its 
meaning  as  to  ensure  its  being  understood 
by  the  jury  in  the  proper  sense,  unless  it 
was  liable  to  objection  on  the  other  ground 
to  be  hereafter  considered.  Bait.  &  Ohio 
R.  R.  Co.  V.  Polly  Woods  &  Co.,  14  Gratt. 
447;  Peshine  v.  Shepperson,  17  Gratt.  472; 
Rosenbaums  v.  Weeden  &  Co.,  supra,  785. 
But  it  is  contended,  that  the  instruction 
was  properly  refused,  on  the  ground  that  it 
proposed  to  say  to  the  jury  that,  in  the  case 
supposed,  they  must  find  for  "the  de- 
fendants,*' meaning  all  the  defendants, 
whereas,  there  was  no  evidence  of  a  condi- 
tional delivery  by  Jackson  B.  Powell ;  and, 
under  the  statute,  the  verdict  and  judgment 
might  be  against  him,  though  in  favor  of 
the  other  defendants.  This  objection  can- 
not be  sustained.  The  bond  purports  to  be 
the  joint  bond  of  all  the  parties.  The  pre- 
sumption from  the  face  of  it  is,  that  Jack- 
son B.  Powell  intended  to  be  bound  along 
with  the  other  parties  by  whom  it  was  ex- 
ecuted, and  not  severally.  There  was  no 
evidence,  as  far  as  this  bill  of  exceptions 
shows,  to  counteract  this  presumption.  In 
this  state  of  the  case,  there  was  no  ground 
on  which  the  jury  would  have  been  justified 
in  finding  a  separate  verdict  against  Jack- 
son B,  Powell.  It  is,  therefore,  unneces- 
sary to  consider  the  construction  and  effect 
;  of  the  provisions  of  the  Code  (ch.  172,  { 
49,  and  ch.  177,  I  19, )  referred  to  by  the 
counsel  for  the  defendant  in  error.  Besides, 
if  it  was  necessary  to  take  that  view,  we 
might  be  justified  in  construing  the  words, 
"the  defendants,**  as  referring  only  to  the 
defendants    mentioned    in    the   instruction 
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and    in    the    bill    of    exceptions,    namely, 
George  S.  Powell  and  A.  J.  Ward. 
I  am  of  opinion  to  reverse   the  judgment 
of  the  District  Court. 

817  *The  other  judges  concurred   in  the 
opinion  of  Jojnes,  J. 

The  following  is  the  judgment: 

The  court  is  of  opinion  for  reasons  stated 
in  writing  &c.,  that  if  the  bond  in  the 
declaration  mentioned  was  delivered  by  the 
plaintiffs  in  error  Greorge  8.  Powell  and  A. 
J.  Ward,  either  to  a  third  person,  not  a 
party  to  the  said  bond,  or  to  the  principal, 
or  any  other  obligor,  upon  condition  that 
the  same  should  not  take  effect  as  their 
bond  unless  the  same  should  be  executed 
by  Robert  W.  Powell,  whose  name  is  recited 
therein  as  a  co-obligor,  then  the  said  plain- 
tiffs in  error  are  not  bound  by  the  said 
bond,  the  said  condition  not  having  been 
complied  with ;  and  that  it  is  not  necessary 
to  give  effect  to  the  said  condition  that  the 
same  should  have  been  known  to  the  de- 
fendant in  error  when  the  said  bond  was 
delivered  to  him. 

And  the  court  is  further  of  opinion,  that 
if  the  said  bond  was  delivere^d  to  the  de- 
fendant in  error  on  a  condition  that  it 
should  not  be  binding  on  the  said  plaintiffs 
in  error  unless  the  same  should  be  signed 
by  said  Robert  W.  Powell,  and  the  said 
condition  was  known  to  the  said  defendant 
in  error,  then  the  said  plaintiffs  in  error 
are  entitled  to  insist  upon  the  benefit  of 
said  condition,  and  the  said  defendant  in 
error  is  not  entitled  to  recover  on  the  said 
bond. 

The  court  is  further  of  opinion,  that  if 
the  word  ** executed*'  in  the  instruction 
asked  for  by  the  said  plaintiffs  in  error  on 
the  trial,  was  used  and  understood  in  the 
sense  of  "delivered,"  as  seems  to  the  court 
to  be  probable,  then  the  said  instruction 
should  have  been  given  to  the  jury  as  asked, 
and  without  the  addition  proposed  by  the 
court.  But  if  the  meaning  of  the  said  in- 
struction in  this  respect  was  equivocal,  the 
jury  might  well  liave  understood  that  the 
word  * 'executed**  was  used  in  the  said  in- 
struction in  the  sense  of  * 'delivered,*' 
and    the     court     erred     in    refusing 

818  *the  instruction,  because  such  refusal 
was   calculated    to    mislead  the  jury, 

and  the  court,  instead  of  refusing  the  said 
instruction,  should  have  amended  it  so  as 
to  ensure  its  being  understood  by  the  jury 
in  the  proper  sense,  and  to  have  given  it 
to  the  jury  as  so  amended. 

Therefore  erroneous  and  reversed  with 
costs,  &c.,  remanded  for  new  trial  in  con- 
formity with  the  principles  above  declared. 

Judgment  reversed. 
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CroM  References. 

In  connection  with  this  subject  see  monographic 
noteg  on  the  foUowingr  subjects: 

Bankruptcy,  appended  to  Dillard  y.  Collins,  26 

Gratt.  84S. 
Bills  of  Elzception.  appended  to  Stoneman   ▼. 

Com.,  25  Gratt.  887. 
Consideration. 

Costs,  appended  to  Jones  v.  Tatum,  19  Gratt.  780. 
£stoppel,  appended  to  Bower  y.  McCormick,  28 

Gratt.  810. 
Executions,  appended  to  Paine  ▼.  Tutwiler,  27 

Gratt  440. 
Homestead  Exemptions,  appended  to  Hatorff  v. 

Wellford,  27  Gratt  368. 
Insurance,  appended  to  Mutual,  etc.,  Soc.  v.  Holt 

29  Gratt  612. 
Interest  appended  to  Fred  ▼.  Dixon,  27  Gratt  541. 
Issue  Out  of  Chancery,  appended  to  Lavell  v. 

Gold.  25  Gratt  478. 
Larceny,  appended  to  Johnson  y.  Com.,  24  Gratt. 

566. 
Usury,  appended  to  Coffman  t.  Bruify,  28  Gratt 

806. 
Official  Bonds,  appended  to  Sangster  t.  Com.,  17 

Gratt  124. 
Depositions,  appended  to  Field  y.  Brown,  24  Gratt 

74. 

A.  SEALS. 
1.  Form.— A  scroll  is  of  equal  validity  to  con- 
stitute a  deed,  as  an  impression  made  by  a  seal  on 
wax.    Jones  v.  Logwood,  1  Wash.  58  [48]. 

2.  RBOOGFinON  IN  THE  BODT  OF  THB  IKSTBTTMSITT. 

—To  constitute  a  sealed  instrument  in  Virginia  the 
seal,  whether  a  mere  scroll  or  an  actual  seal,  must 
be  recognized  in  the  body  of  the  instrument 
Bradley  Salt  Co.  v.  Norfolk  Imp.,  etc.,  Co.,  05  Va. 
461.  28  S.  E.  Rep.  587.  8  Va.  Law  Reg.  722;  6  Va.  Law 
Regr.  881. 

In  Bradley  Salt  Co.  y.  Norfolk,  etc.,  Co.,  05  Va.  481, 
citiUiT  Dinwiddle  County  v.  Stuart  28  Gratt  528,  it 
was  held  that  under  the  Virginia  statute  in  order  to 
constitute  a  sealed  instrument,  the  seal  (even  if  an 
actual  seal  and  not  a  scroll)  must  be  acknowledged 
in  the  body  of  the  instrument 

A  writing  having  a  scroll  attached  to  the  signa- 
ture, which  does  not  mention  "seal"  in  the  body  of 
the  instrument,  is  not  a  writing  obligatory,  but 
only  a  simple  contract  Gover  y.  Chamberlain,  88 
Va.  288,  5  S.  E.  Rep.  174. 

A  scroll  annexed  to  a  signature  is  not  sufficient  to 
make  a  sealed  instrument  unless  it  appear,  from 
some  expression  in  the  body  of  the  instrument  that 
it  was  intended  as  such.  Austin  y.  Whttlock,  1 
Munf.  487;  Gover  y.  Chamberlain,  88  Va.  288,  5  S.  E. 
Rep.  174. 

A  contract  in  writing  has  a  scroll  annexed, 
opposite  the  signature,  and  the  word  seal  is  writ- 
ten in  the  scroll,  but  in  the  body  of  the  instrument 
there  is  no  recognition  of  the  scroll  as  a  seal.  Held, 
the  instrument  is  no  deed,  but  a  simple  contract 
only.    Cromwell  v.  Tate,  7  Leigh  801. 

An  Instrument  concluding  **witness  our  hands.'* 
with  a  scroll  annexed  to  the  signature,  and  the 
word  "sear*  written  therein,  is  only  a  simple  con- 
tract   Jenkins  v.  Hurt  2  Rand.  448. 

A  writing,  by  which  the  party  binds  himself,  his 
heirs,  etc.,  to  pay  a  sum  of  money,  for  value  received, 
as  witness  his  hand  (saying  nothing  of  his  seal),  is 
not  an  obligation  under  seal,  but  a  promissory  note; 
notwithstanding  a  scroll,  purporting  to  be  a  seal, 
be  annexed  to  the  signature:  and  it  be  proved  that 


the  writing  in  question  was  "executed"  by  the 
plaintiff;  it  not  appearing,  explicitly,  that  he  sealed, 
as  well  as  signed  it  See  Austin  v.  Whitlock,  1  Munf. 
487;  Anderson  v.  Bullock,  4  Munf.  442. 

In  an  action  of  debt  on  an  instrument  which  is  in 
form  a  promissory  note  for  money,  concluding 
"witness  the  hands"  of  the  parties;  and  in  which 
scrolls  by  way  of  seals  are  set  to  the  signatures  of 
the  parties  the  instrument  is  rightly  described  in 
the  declaration  as  a  promissory  note.  Peasley  v. 
Boatwright  2  Leigh  212  [108]. 

A  writing  for  the  payment  of  money  or  other  pur- 
pose, which  is  not  required  to  be  by  deed,  having  a 
scroll  at  the  foot  thereof  with  the  word  "seal" 
written  therein,  but  which  is  not  recognized  in  the 
body  of  the  instrument  as  a  seal,  is  not  a  sealed 
instrument  Evidence  aliunde  is  not  admissible  to 
prove  that  a  scroll  at  the  foot  of  a  writing  was 
intended  as  a  seal.  Clegg  v.  Lemessurier,  16  Gratt 
108. 

A  paper  which  in  the  body  of  it  says,  "as  witness 
my  hand  and  seal,"  has  the  word  "seal"  affixed  to 
the  signature  of  the  maker.  It  is  a  sealed  instru- 
ment within  the  meaning  of  the  statute.  Lewis  v. 
Overby.  28  Gratt  827;  Dinwiddle  County  v.  Stuart 
Buchanan  &  Co.,  28  Gratt  628,  and  note;  Barton's 
Law  Pr.  (2d  Ed.)  05;  Va.  Code  1840,  ch.  143,  S  2,  p.  680; 
Va.  Code  1887,  S  2841. 

Stamps  or  Scrolls  Used  as  Seals— Reoognitlon.— To  a 
printed  form  of  a  bond,  there  are  put  j>r{n/«(istamp8 
or  scrolls  by  way  of  seals;  the  blanks  are  filled  up: 
and  the  instrument  executed  by  the  obligors,  by 
signing-  their  names  to  the  printed  stamps  or  scrolls, 
which  are  recognized  as  their  seals  in  the  body  of 
the  instrument:  this  is  a  sealed  instrument  within 
the  statute.  1  Rev.  Code,  ch.  128.  S  04;  Buckner  v. 
Mackay.  2  Leigh  580  [480] ;  Va.  Code  1887,  S  2841. 

An  Instrument  which  stated  that  "after  my  death, 
for  value  received,  I  bind  my  heirs,  executors,  etc.. 
to  pay  to  my  daughter,  Frances  E.  Hood,  the  just  and 
full  sum  of  five  thousand  dollars  of  my  Virginia 
registered  state  bonds.  As  witness  my  hand  and 
seal  this  18th  day  of  September,  1871.  E.  C.  Had  en. 
[Seal]."  is  not  a  testamentary  act  but  a  common- 
law  obligation.    Hood  V.  Haden,  82  Va.  688. 

When  Recopiltlon  In  the  Instrument  Unnecessary.  — 
Though  a  party  may  not  have  originally  put  his 
name  to  the  bond,  yet  if  he  afterwards  acknowledge 
the  signature  to  be  his  hand  and  seal,  he  is  bound 
at  law;  or.  if  he  is  not  so  bound  at  law,  it  is  a  legal 
defence  of  which  he  should  avail  himself  upon  the 
motion  for  Judgment  on  the  bond,  and  not  resort  for 
relief,  on  that  ground,  to  a  court  of  equity.  Maupin 
V.  Whiting.  1  Call  106  [224];  Meredith  v.  Johns,  1 
H.  &  M.  586;  Turpin  v.  Thomas,  2  H.  &  M.  145. 

An  instrument  purporting  to  convey  land,  with  a 
scroll  attached  to  the  grantor's  name,  though  the 
scroll  is  not  recognized  in  the  body  of  the  instru- 
ment will  be  held  to  be  a  deed,  where  the  instrument 
has  been  acknowledflred  in  court  by  the  grantor  as 
his  deed  for  the  purpose  of  having  it  recorded. 
Ashwell  V.  Ayres,  4  Gratt  288. 

Where  it  is  stated  at  the  foot  of  an  instrument  of 
emancipation  that  it  was  signed,  tealed  and  acknowl- 
edged in  the  presence  of  two  attesting  witnesses, 
and  the  instrument  is  afterwards  duly  proved  by 
the  witnesses  in  the  county  or  corporation  court  it 
sufficiently  appears  that  the  person  making  the 
Instrument  affixed  the  scroll  by  way  of  seal.  Parks 
y.  Hewlett  0  Leigh  511. 

8.  INSTKUMSNTB    SBALBD    BT  ONLT   PAIIT   OF  THB 

OBLIOORJ8— Effbct.— A  Writing  which  recites  that 
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"On  demand  I  promise  to  pay  to  David  Keller  tbe 
just  and  full  sum  of  two  hundred  dollars  for  value 
received  of  Mm,  as  witness  my  hand  and  seal,  the 
1st  day  of  March.  1863.  Thomas  McHuffman,  [Seal]. 
Security— David  M.  Riffe,"  is  a  promissory  note  as 
to  the  said  Riffe  and  a  sinsrle  hill  oblifiratory  as  to 
the  said  McHufiman:  and  in  such  case  an  action  of 
debt  will  lie  upon  the  instrument  acrainst  them 
Jointly.    Keller  v.  McHuffman.  15  W.  Va.  64. 

An  instrument  binding  the  parties  thereto  to  pay 
a  sum  of  money,  purports  to  be  under  their  hand 
and  seals;  but  it  is  sismed  by  one  of  the  parties 
without  a  seal,  and  by  the  other  parties  with  seals, 
to  their  names.  Jleld,  upon  demurrer,  that  one 
action  of  debt  may  be  brousrht  asrainst  all  the  par- 
ties.   Rankin  v.  Roler,  8  Gratt.  68. 

4.  Seal— Presumption  oir  Authoettt.— Where 
the  contract  of  a  corporation  purports  to  be  sealed 
with  its  corporate  seal,  and  it  is  proven  to  be  siflrned 
by  the  proper  agents  of  the  corporation,  the  pre- 
sumption is  that  the  seal  was  afflzed  by  the  proper 
authority,  and  such  contract  will  be  held  valid 
until  the  contrary  is  shown.  Fidelity  Ins..  etc.,  Co. 
V.  Shenandoah  Val.  R.  Co.,  32  W.  Va.  244,  9  S.  E.  Rep. 
180. 

5.  When  No  Sbai.  Nbcessabt— Eitbct  of  Sbaij.— 
A  marriage  settlement  gives  the  power  to  a  wife  to 
dispose  of  the  settled  estate  by  grift,  or  devise,  under 
her  hand  and  seal,  attested  by  two  or  more  wit- 
nesses. Held,  that  a  testamentary  paper  sigrned  by 
the  wife  with  the  scroll  annexed  to  her  name,  and 
attested  by  the  requisite  number  of  witnesses, 
though  the  scroll  is  not  recognized  in  the  body  of 
the  instrument,  is  a  valid  will  under  the  power.  In 
a  testamentary  paper  no  seal  is  necessary,  and  a 
seal  affixed  has  no  bearing  upon  the  legal  character 
or  operation  of  the  instrument:  no  solemnity  of 
sealing  could  make  it  a  specialty;  and  the  act  of 
sealing  can  amount  to  nothing  more  than  the  per- 
formance of  a  condition.  Pollock  v.  Glassell.  2 
Gratt.  439. 

It  has  been  expres3ly  decided  in  this  state  that  a 
power  of  attorney  to  confess  judgment  need  not  be 
under  seal.  Coker  v.  Wynne,  2  Va.  li.  J.  377.  And 
in  the  absence  of  proof  of  non-assent  on  the  part  of 
some  of  the  members  of  the  firm,  the  power  of  attor- 
ney in  the  Iftrm  name  must  be  held  valid  when  as- 
sailed collaterally;  and  this  is  true  though  the 
power  be  under  seal.  The  presence  of  the  seal  does 
not  invalidate  the  instrument  Alexander  v.  Alex- 
ander. 85  Va.  865,  7  S.  E.  Rep.  385;  Lancaster  v.  Wil- 
son, 27  Gratt  624;  Brockenbrough  v.  Brockenbrough, 
31  Gratt  581:  Shadrack  v.  Woolfork,  82  Gratt  709; 
Neale  v.  Utz.  75  Va.  484.  and  cases  cited. 

6.  Seals— Judicial  Notice.— It  is  a  rule  of  evi- 
dence universally  recognized,  that  the  courts  of  a 
state  take  J  udicial  notice  of  its  seals  and  of  the  signa- 
tures of  the  heads  of  departments;  nor  will  it  be 
supposed,  without  proof,  that  any  particular  seal  is 
counterfeit  or  irregularly  impressed.  The  law 
assumes  that  the  seal  of  the  state  is  known  to  all 
her  Judicial  officers;  and  there  is  nothing  in  the 
statute  requiring  the  production  of  the  bonds,  in  a 
proceeding  like  the  present,  which  affects  this  rule 
of  the  common  law.  Com.  v.  Dunlop,  89  Va.  431, 16 
S.  E.  Rep.  273. 

The  seal  of  a  court  of  a  foreign  country  must  be 
proved ;  the  seal  of  a  foreign  state  or  nation  proves 
iuelf.    Bx  parte  Povall.  3  Leigh  884  [8161. 

B.  VALIDITY. 

I.  Bonds— Authority  to  Execute.— Where  in  a 


case  of  conviction  for  g'ross  misdemeanor  a  surety 
is  required  by  the  court  for  good  behavior,  the  bond 
should  be  a  general  bond  for  erood  behavior,  there 
being  no  authority  to  take  a  special  recogmizanoe 
against  the  commission  of  a  specific  act  not  in  itself 
a  gross  misdemeanor.  State  v.  GlUilan  (W.  Va.).  S 
S.  E.  Rep.  516. 

Bonds  in  Judldsl  Proceedinsrs— Collateral  Attack.— 
Bonds  taken  in  Judicial  proceeding:s  bind  obligors  if 
the  court  have  jurisdiction,  though  its  action  be 
erroneous,  but  not  void.  The  action  of  tlic  court 
cannot  be  incidentally  questioned  by  impeachlnc 
the  bonds.  Findley  v.  Findley,  42  W.  Va.  37^  9S  S.  E. 
Rep.  433. 

Removal  of  Cause— Bond.— Bond  and  secnrity,  for 
complying  with  the  requirements  of  the  act  of 
congress,  on  removing  the  cause  from  a  state  court, 
to  the  circuit  court  of  the  United  States,  may  be 
given  though  the  defendant  be  not  personally  ives- 
enL    Brown  v.  Crippln,  4  H.  &  M.  173. 

Bond  by  Authority  of  Act  of  Leglalatere. — ^Whai 
pursuant  to  an  act  of  the  legislature,  approved 
March  6, 1882,  the  board  of  directors  of  the  Central 
Lunatic  Asylum  made  an  agreement  for  the  erection 
of  the  building  for  the  accommodation  of  the  insane, 
and  this  agreement  was  spread  upon  the  minates  of 
the  board,  and  the  bonds  of  the  contractor,  eiven  for 
the  proper  performance  of  his  contract,  were 
accepted  and  approved  by  the  board,  this  coDstitotes 
a  valid  contract  for  the  breach  of  which  any  party 
aggrieved  may  have  an  action  for  damaffes.  Oentxal 
Lunatic  Asylum  v.  Flanagan,  80  Va.  lia 

The  provision  in  section  57.  ch.  54.  Code  18B1,  tliat  if 
a  railroad  corporation  fail  to  construct  its  road 
according-  to  its  charter  public  subscriptions  to  aid 
construction  shall  be  void,  does  not  make  the 
completion  of  such  road  a  condition  precedent  to 
the  delivery  of  bonds  under  such  sabscriptfons. 
Neale  v.  County  Court,  43  W.  Va.  90.  27  S.  £.  Bep.  STDi 

Bonds  under  Void  Ordinance— Validity— Tbe  mere 
fact  that  a  bond  has  been  taken  by  an  officer  who 
was  not  authorized  by  law  to  take  such  bond  does 
not  render  it  invalid  at  common  law.  Sncli  bonds 
though  taken  under  a  void  ordinance  may  still  be 
good  as  common-law  bonds.  Porter  v.  Daniels.  11 
W.  Va25a 

Bond— Authority  to  Bxecote— Power  of  Attorocy.— 
Under  a  power  of  attorney,  authorizfng-  a  person  to 
execute  an  administration  bond  for  the  penon 
giving-  the  power,  the  attorney  may  be  allowed  to 
execute  the  bond  accordingly.  M*Candlish  t.  Hop- 
kins, 6  Call  206. 

A  special  agent  with  power  of  attorney  to  execute 
a  bond  for  the  sum  of  twenty-five  thousand  dollars, 
has  no  authority  to  execute  a  bond  for  forty  thou- 
sand dollars  ;  and  such  bond,  if  executed,  is  vmd 
and  not  binding  on  the  principal.  Stovall  v.  C6nL, 
84  Va  246,  4  S.  E.  Rep.  379. 

Bond— Blank  for  Oblisoe— Pilled  In  by  Agoat  aader 
Parol  Authority.— A  paper  perfect  as  a  bond,  except 
that  there  is  a  blank  for  the  name  of  the  obligee, 
is  signed  by  P  and  M,  and  put  into  the  hands  of  M 
for  the  purpose  of  borrowing  money  upon  IL  It  is 
expected  that  F  will  lend  the  money,  but  if  he 
does  not  it  may  be  gotten  from  some  other  person. 
M  obtains  the  money  from  H,  and  files  the  blank  In 
the  paper  with  the  name  of  H  and  delivers  it  to 
him.  This  is  done  in  the  absence  of  P  and  without 
his  knowledge.  It  is  not  the  bond  of  P.  Preston  v. 
Hull.  23  Gratt  600 ;  Rhea  v.  Preston,  ^Va.  757  :  Nash 
V.  Fugate,  24  Gratt  202,  amd  foot-nots ;  Penn  v.  Ham- 
lett  27  Gratt.  8S7,  842  ;  Keen  v.  Monix)e,  75  Va. 
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Lyttle  V.  Ck>zad,  El  W.  Va.  200;  Ward  v.  Chum,  18 
Oratt  801. 

Bond— Blank  for  Amonnt— PlUed  In  without  Author, 
ity.— A  paper  Intended  to  be  a  bond  is  sifimed  in 
blank  as  to  the  sum  by  a  person  as  surety :  and 
the  blank  is  afterwards  filled  up  in  his  absence,  and 
without  his  knowledge  and  without  authority  from 
him.    It  is  not  his  bond.    Rhea  y.  Gibson.  10  Gratt 

2.  E8TOPPSL.— There  seems  no  exception  to  the 
rule  that  the  fair  and  voluntary  execution  of  a 
sealed  instrument  is  conclusive  asrainst  all  who  seal 
it  of  everythinsr  admitted  in  it  Hoke  v.  Hokes,  8  W. 
Va.  563;  Shaw  v.  McCullouffh,  3  W.  Va.  260;  Cox  v. 
Thomas.  9  Gratt  812:  Cordle  v.  Burch,  10  Gratt  480; 
Cecil  V.  Early,  10  Gratt  108. 

A  bond  executed  pursuant  to  an  order  made  in  a 
chancery  suit  requirinsr  its  execution,  as  a  condition 
precedent  to  the  enjoyment  of  certain  rlsrhts,  does 
not  derive  its  eflQcacy  from  the  order.  The  liabil- 
ity of  the  obliffors  is  determined  by  the  bond  alone, 
and  not  by  the  order.  The  oblisrors  are  estopped  to 
deny  the  recitals  of  the  bond,  even  if  they  were  in 
conflict  with  record,  and  a  plea  of  nul  tiel  record  is 
inapplicable.  Blankenship  v.  Ely.  96  Va.  869,  86  S.  E. 
Rep.  484. 

If  a  bond  recite  a  fact  thousrh  the  fact  recited  be 
a  matter,  which  oug-ht  recularly  to  appear  of  record, 
the  parties,  obligors  in  the  bond,  will  be  estopped 
from  denyinfir  the  truth  of  such  recital.  Thus  if  the 
bond  recites,  that  a  certain  i>erson  was  sheriff  and 
a  certain  other  person  his  deputy,  though  these 
facts  appear  of  record,  yet  they  need  not  be  proven 
in  a  suit  on  such  bond  otherwise  than  by  the  pro- 
duction of  the  bond:  for  the  obligors  in  it  are 
estopped  from  denying  the  truth  of  the  recital. 
Bank  v.  Fleshman,  22  W.  Va.  817;  Cox  v.  Thomas.  9 
Oratt.  820. 

Where  a  bond  is  executed  to  the  obligee  **as  exec- 
utor," the  obligor  is  estopped  to  deny  that  the 
obllg'ee  is  such  (executor.  Hoke  v.  Hokes,  8  W.  Va. 
Ml. 

Bond— Authority  to  Execute— Estoppel.— One  who 
makes  a  naked  power  of  attorney  to  sign  his  name 
as  surety  to  a  treasurer's  bond  containing  six  sure- 
ties is  not  estopped  to  deny  the  validity  of  a  subse- 
•auent  exercise  of  the  power,  when  the  first  bond 
proves  defective,  by  which  his  name  was  attached 
to  a  second  bond,  containing  only  four  sureties. 
Stnart  v.  Com.,  91  Va.  152,  21  S.  E.  Rep.  246. 

Bond— Consideration— BstoppeL— A  recital  in  a  bond 
that  it  was  given  to  secure  a  loan  of  money  does 
not  estop  the  obligor  from  pleading  and  proving 
that  the  consideration  was  confederate  treasury 
notes.    Calfee  v.  Burgess,  8  W.  Va.  274. 

a.  Bonds— Signed,  SoAiiSD  and  Dbuvxbsd.— A 
person  who  signs,  seals,  and  delivers  an  instru- 
ment as  his  deed,  will  never  be  heard  to  question 
its  validity,  upon  the  ground  that  it  was  not  ac- 
knowledged by  him,  nor  proved  at  the  time  of  the 
delivery.  It  Is  the  sealing  and  delivery  that  gives 
-efficacy  to  the  deed ;  not  proof  of  its  execution.  And 
this  principle  applies  to  all  bonds,  whether  executed 
by  public  officers  or  private  persons*  unless  there  is 
a  statute  making  the  acknowledgment,  or  proof  in 
court  essential  to  the  validity  of  the  instrument 
Board  of  Supervisors  v.  Dunn,  27  Gratt.  608;  State 
V.  Froudfoot  88  W.  Va.  745, 18  S.  E,  Rep.  952. 

In  the  case  of  an  ordinary  bond  delivery  is  abso- 
lutely essential  to  give  it  any  effect  either  in  a  court 
of  law  or  equity.    Without  such  delivery  such  a 


bond  is  an  absolute  nullity.    Van  Winkle  v.  Black- 
ford, 28  W.  Va.  693:  Bank  v.  God  din,  76  Va.503. 

To  constitute  a  valid  bond  of  the  party,  the  in- 
tention to  bind  himself  must  appear  on  the  face  of 
the  instrument;  that  the  signature  and  seal  form  a 
part  thereof,  and  furnish  prima  facie  evidence  that 
the  person  so  signing  and  sealing  the  bond  intended 
to  make  himself  a  party  thereto,  and  to  be  bound 
by  the  stipulation  thereof;  although  the  name  of 
the  party  so  signing,  sealing  and  delivering  the 
bond,  may  not  be  inserted  in  the  penalty  or  re- 
cited in  the  condition.  Beery  v.  Homan,  8  Gratt 
51;  Bell  V.  Allen,  8Munf.  118;  Bartley  v.  Yates,  2H. 
&  M.  896;  Beale  v.  Wilson,  4  Munf.  880;  Raynolds  v. 
Gore,  4  Leigh  276;  Crawford  v.  Jarre tt,  2  Lfeigh  630; 
Luster  v.  Middlecoff,  8  Gratt  54;  Cox  v.  Thomas, 
9  Gratt  812. 

4.  FORMAIi  DBFBGTS. 

a.  ConditiofUt  Covenants^  etc.— Although  the  condi- 
tion of  the  bond  is  not  so  extensive,  as  the  statute 
requires,  yet  if  it  contains  a  material  part  of  the 
conditions  required,  the  bond  is  not  void,  but  binds 
the  obligors  to  the  extent  of  such  condition  or  con- 
ditions, and  when  the  bond  contains  some  conditions 
or  provisions,  not  required  by  the  statute,  and  some 
of  those  which  are  required,  it  is  valid  and  binding' 
to  the  extent  of  the  latter.  HoUiday  v.  Myers,  11  W. 
Va.  276,  294;  Gillespie  v.  Thompson,  5  Gratt  182; 
White  V.  Clay,  7  Leigh  68;  Fox  &  Vowles  v.  Mount- 
joy,  6  Munf.  86;  Pratt  v.  Wright  18  Gratt  176; 
Gibson  V.  Beckham,  16  Gratt  821 :  Porter  v.  Daniels, 
11  W.  Va.  260,  and  cases  there  cited. 

There  is  no  solid  distinction  between  bonds  and 
other  deeds  containing  conditions,  covenants  and 
grants  not  malum  inse  but  illegal  at  the  common 
law,  and  those  containing  conditions,  covenants  or 
grants  illegal  by  the  express  prohibition  of  statutes. 
In  each  case  the  bonds  or  other  deeds  are  void  as 
to  the  conditions,  covenants  or  grants  that  are 
illegal,  and  are  good  as  to  all  others  which  are 
legal  and  unexceptionable  in  their  purport  The 
only  exception  is  where  the  statute  has  avoided  the 
whole  instrument  to  all  intents  and  purposes. 
Pratt  V.  Wright  18  Gratt.  176,  67  Am.  Dec.  767;  Reed 
V.  Hedges,  16  W.  Va.  167. 

Where  a  court  or  officer  has  authority  or  capacity 
to  take  a  bond,  and  makes  a  mistake  by  omitting 
some  condition  prescribed,  or  inserting  a  condition 
not  authorized  or  illegal,  unless  the  statute  by 
express  words,  or  necessary  implication,  makes  it 
wholly  void,  the  bond  is  not  void;  the  good  shall  not 
be  vitiated  by  the  bad;  and  the  bond  may  be  sued 
on,  so  far  as  the  conditions  are  good,  as  a  statutory 
bond.  Gibson  v.  Beckham,  16  Gratt  321;  Reed  v. 
Hedges,  16  W.  Va.  167. 

b.  Parties  to  Obligation.— K  firm  being  the  plaintiffs 
in  the  executions,  the  bond  executed  by  one. of  the 
firm,  in  the  partnership  name,  is  a  good  bond  of  the 
person  so  executing  it.    Davis  v.  Davis,  2  Gratt  863. 

Though  there  be  a  total  blank  for  the  name  of 
the  surety  in  the  obligatory  part  of  a  bond,  yet  his 
name  being  mentioned  in  the  recital  of  the  condi- 
tion, and  he  having  signed  and  sealed  it  it  was  held 
sufficient  to  charge  him.  Bartley  v.  Yates,  2  H.  & 
M.  398. 

A  blank  paper  is  signed  and  sealed  by  a  principal 
and  three  others  who  intended  to  be  his  sureties, 
and  it  is  left  with  the  principal  to  be  filled  up  and 
delivered  by  him.  He  does  fill  it  up  and  deliver  it  to 
the  obligee  named  therein.  It  Is  not  the  bond  of  the 
three,  and  does  not  bind  them.  But  the  principal 
having  filled  it  up,  and  delivered  it  when  thus  com- 
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plete,  it  is  his  bond,  and  binds  blm.  Penn  ▼.  Ham- 
lett,  27  Gratt.  337. 

e.  Form  of  Inatrument.—TJnder  circumstances,  a 
written  instmment  was  declared  to  be  a  srood  bond, 
with  collateral  condition,  tbouffh  tbe  obltfiror*s  name 
was  not  signed  opposite  to  the  seal,  bat  between  tbe 
penal  part  and  tbe  condition,  and  tbe  name  of  the 
obligee  was  signed  at-  the  foot  of  the  condition, 
with  the  seal  annexed;  both  signatures  beinsr  at- 
tested by  the  same  witnesses.  Argenbrisrht  y.  Camp- 
bell. 8  H.  &  M.  144. 

Two  Executions— One  Bond— Effect.— The  fact  that 
one  bond  was  taken  on  two  executions  will  not  ren- 
der it  yoid  especially  when  it  appears  that  no  disad- 
vantaffe  could  result  to  defendant  from  so  maklnsr 
it  Winston  v.  Ck)m.,  2  Call  246  [291] ;  Davis  y.  Davis,  2 
Gratt  S6S. 

5.  Material  Dsfscts. 

Bond— Excess  of  Penalty— Effect.— if  an  act  of  assem- 
bly directs,  that  a  bond  shall  be  payable  to  the  jus- 
tices, and  that  the  penalty  shall  be  1,00Q£  if  the 
bond  be  taken  payable  to  the  ffovemor  and  the 
penalty  be  10,000£  and  a  suit  thereon  is  brought  by  a 
succeeding  srovernor  for  the  benefit  of  the  party 
injured,  it  cannot  be  sustained.  Stuart  v.  Lee,  8 
Call  864  [422]. 

Removal  Bond— Pailure  to  Comply  with  Statute- 
Effect.— In  a  case  of  removal  from  the  state  to  the 
federal  court  if  the  bond  of  party  makinsr  the  mo- 
tion provides  "for  his  entering  in  such  court— copies 
of  said  process  asralnst  him,"  but  omits  the  succeed- 
iuff  clause  of  the  statute  "and  also  for  his  there 
appearing,"  the  bond  is  fatally  defective  and  insuiH- 
cient    Bell  v.  Bell,  8  W.  Va.  188. 

6.  CoNSiDBBATiON.— A  boud  glveu  in  October,  1868, 
for  the  price  of  slaves  purchased  at  a  judicial  sale, 
is  valid  and  bindinsr;  and  may  be  enforced  after 
the  war,  and  after  the  adoption  of  the  ISth  amend- 
ment to  the  constitution.  Henderlite  v.  Thurman, 
82  Gratt  466:  Rives  v.  Parish.  24  Gratt  125. 

The  sale  and  delivery  of  slaves  prior  to  1861  passed 
the  property  in  them  to  the  purchaser,  and  was  a 
valid  consideration  for  a  bond  sriven  for  the  price. 
The  subsequent  action  of  the  government  which 
liberated  the  slaves  could  not  affect  the  validity  of 
such  bond  nor  bar  a  suit  for  the  debt  evidenced 
thereby.    Matthews  v.  Dunbar,  8  W.  Va.  188. 

Bond  — Want  of  Consideration  —  Effect.— A  bond 
executed  without  consideration,  for  the  purpose  of 
being  sold  by  the  obligee  for  the  benefit  of  the  obli- 
gor, is  of  no  oblifiratory  force  until  it  passes  Into  the 
hands  of  a  holder  for  value.  Hamsbersrer  v.  Geisrer, 
8  Gratt  144. 

7.  InGbnkbal. 

Bond— Monomania— Effect.— Monomania,  in  no  way 
connected  with  the  subject  of  a  contract  will  not 
Invalidate  it    Boyce  v.  Smith,  9  Gratt.  704. 

Pretensed  Title— Conveyance— Bonds— Validity.— A 
conveyance  of  a  pretensed  title  to  land  is  not  void; 
and  the  bonds  given  for  the  purchase  money  for  the 
same  are  valid.    Middleton  v.  Arnolds,  13  Gratt   489. 

Bond  for  Sale  of  Office— Effect—A  bond  for  the  sale 
of  an  office  is  void.  IJoel  v.  Fisher,  8  Call  185  [215] ; 
Morgan  v.  Hale,  12  W.  Va.  713. 

Bond  of  Married  Woman— Want  of  Consideration- 
Effect.— The  debts  of  a  married  woman,  for  which 
her  separate  estate  is  liable,  are  such  as  arise  out  of 
any  transaction,  out  of  which  a  debt  would  have 
arisen,  if  she  were  3.  feme  sole,  except  that  her  sepa- 
rate estate  is  not  bound  by  a  bond  or  covenant  based 
on  no  consideration,  such  bond  or  covenant  being* 
void  at  law,  and  she  not  being  estopped  in  a  court 


of  equity  from  showing"  that  it  was  based  on  no 
consideration.    Husrhes  v.  Hamilton,  19  W.  Va.  M€. 

C.  ENDORSBilENTS. 

1.  Endorsements  of  equal  Date  with  ths  Bono. 
—Whatever  is  endorsed  upon  a  bond  or  contract 
bearinsT  equal  date  therewith,  must  be  taken  as  part 
of  it  until  the  contrary  be  proved.  Smltli  v. 
Nicholas,  8  Leiffh  380,  866;  Gordon  v.  Frazier.  2  Wash. 
180. 

WHS  executes  his  bond  to  F  S  for  four  thousand 
dollars,  payable  four  years  after  date.  At  tbe  same 
time  and  immediately  after  WHS  si^ns  the  bond. 
F  S  endorses  on  the  back  thereof  as  follows: 
^'Memorandum.  If  I  do  not  collect  the  money  dne 
on  the  within  note  of  my  nephew  WHS  durins*  nxj 
life,  then  it  is  never  to  be  collected ;  and  I  eive  it  to 
him.  F  S. "  The  endorsement  being  equivocal  in  its 
character,  all  the  circumstances  attending  the 
transaction,  the  cotemporaneous  conduct  and  decla- 
rations of  the  parties,  evidence  of  their  purposes 
and  motives,  may  be  looked  to  as  showing^  wiia.t  kind 
of  instrument  was  within  their  contemplation  and 
design.  And  held  this  endorsement  a  part  of  the 
bond  and  irrevocable  without  destroying^  tbe  bond. 
Smith  V.  Spiller.  10  Gratt.  318. 

P  executes  his  bond  to  H  for  $5,500  paya'ble  with 
interest  one  year  after  date.  On  the  bond  there  is 
an  endorsement,  that  one  twenty-flfth  of  tbe  prin- 
cipal of  the  bond  with  the  interest  dne  at  the  end  of 
the  year,  and  so  on  from  year  to  year,  the  credit  not 
exceedinsr  twenty-five  years  in  all.  H  brines  debt 
upon  the  bond  asrainst  P,  and  declares  upon  tbe  bond 
omittinsr  the  endorsement  P  craves  oyer  of  the 
bond  and  endorsement,  and  demurs.  Htid,  the 
words  "to  be  paid"  have  been  obviously  omitted 
from  the  endorsement  by  mistake,  and  they  will  be 
supplied.    Peyton  v.  Harman,  22  Gratt.  64S. 

The  clerk  having  entered  up  a  judgment  by  ail 
cUcit,  in  the  district  court,  in  debt  on  a  bond  for  the 
payment  of  tobacco,  without  noticing  a  memoran- 
dum indorsed  on  the  bond,  this  court  considered  the 
mistake  to  be  merely  clerical  and  amendable  upon 
motion,  at  a  subsequent  term.  But  the  injured 
party  may  if  he  please,  proceed  by  writ  of  error 
coram  nobis;  although  in  the  latter  case,  he  is  not 
entitled  to  costs.    Gordon  v.  Frazier,  2  Wash.  190. 

2.  SuBSBQUBirr  Ekdobsbments.— To  make  a  subse- 
quent agreement,  respecting*  a  bond,  a  part  of  the 
bond,  so  as  to  necessitate  its  recognition  as  such  m 
declarinsr  on  the  boud,  it  must  be  so  ensraf  ted  upon 
the  bond  that  the  orisrlnal  stock  and  the  matter  en- 
srraf ted  shall  tosrether  constitute  inseparable  parts 
of  an  entire  Instrument;  such  is  not  the  case  if  the 
indorsement  can  be  reg-arded  as  a  distinct  and  sep- 
arate promise,  covenant,  or  condition  that  may  be 
pleaded  in  defense  of  the  action,  or  made  the  ground 
of  a  separate  action.  Carter  v.  Noland.  86  Va.  S^H 
10  S.  £.  Rep.  606. 

An  endorsement  on  a  bond,  made  after  its  execu- 
tion, and  before  it  passes  to  a  holder  for  valne.  is 
part  and  parcel  of  the  bond  in  the  hands  of  sncb 
holder;  and  is  supported  by  the  same  valuable  con- 
sideration, on  which  every  other  part  of  the  bond 
rests.    Hamsberger  v.  Geisrer,  3  Gr^tL  144. 

Upon  a  bond  of  submission  was  endorsed  an  acnree- 
ment  signed  by  the  parties  bearinsr  date  subsequent 
to  that  of  the  bond  which  agreement  authorized  the 
arbitrators  by  endorsement  upon  the  bond  to  ap- 
point an  umpire  to  assist  in  maklng^  up  the  award. 
The  indorsement  is  to  be  considered  as  incorporated 
with,  and  as  part  of  the  condition  of  the  bond  so  as 
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to  constitute  one  entire  agreement  bearing  date  by 
relation  wltb  that  of  the  bond.  Shermer  v.  Beale.  1 
Wash.  15;  Price  v.  Kyle,  9  Gratt  247. 

In  an  action  of  debt  on  a  single  bill,  the  plaintiff 
declared  on  the  bond,  taking  no  notice  of  the  en- 
dorsement thereon  in  the  words  and  figures  follow- 
ing: *'March  27,  I87&.  By  amount  paid  for  me  by  the 
Lncketts,  in  purchase  of  farm,  at  five  hundred  dol- 
lars; by  B.  P.  Noland's  due-bill  of  this  date  for  five 
hundred  dollars;  and  it  is  agreed  that  no  more  of 
this  note  shall  be  demanded  of  the  said  Noland  until 
the  marble  quarry  Is  in  successful  operation  and  he 
receives  therefrom  enough  to  pay  the  balance  of 
thjs  note,  or  he  can  sell  his  stock  for  enough  to  pay 
such  note,  as  per  receipt  given  him.  B.  F.  Carter." 
Held,  this  indorsement  did  not  become  an  integral 
part  of  the  original  instrument,  making  it  a  new 
and  different  bond  from  what  it  was  at  first,  and 
that  bond,  therefore,  as  it  appeared  on  ov«r,  did  not 
vary  materially  from  that  described  in  the  declara- 
tion.   Carter  v.  Noland,  86  Va.  868, 10  S.  E.  Rep.  605. 

Penal  BUI.— £.  by  single  bill  under  seal  promises  to 
pay  P.  207  dollars,  and  afterwards  a  writing  was 
indorsed  on  the  bill,  signed  by  obligor  and  obligee, 
but  not  sealed,  stating  that  the  parties  had  settied 
their  accounts,  and  that  there  was  due  on  the  bill 
158  dollars;  in  debt  by  £.  against  P.  upon  the  bill, 
in  which  the  declaration  makes  no  mention  of  the 
writing  indorsed,  P.  craves  oyer  of  the  writing  oblig- 
atory in  the  declaration  mentioned.  Held,  he  did 
not  thereby  ask  oyer  of  the  indorsement,  nor  could 
he  have  demanded  oyer  thereof.  Eib  v.  Pindall,  5 
Leigh  115  [lOe]. 

A  writing  obligatory  Is  executed  by  three  obligors, 
whereby  they  bind  themselves  to  pay  to  the  obligee 
a  sum  of  money,  nine  months  after  date.  One  of  the 
obligors  is  In  fact  a  principal,  and  the  other  two  are 
sureties.  After  the  obligation  is  executed,  the  prin- 
cipal, on  the  same  day,  without  the  knowledge  of 
the  sureties,  makes  a  memorandum  at  the  foot 
thereof,  under  his  hand  and  seal,  stating  that  the 
obll£ration  is  to  bear  interest  from  its  date.  Held, 
this  memorandum  has  not  the  effect  of  discharging 
either  principal  or  sureties  from  their  obligation. 
Tremper  v.  Hemphill.  8  Leigh  628,  81  Am.  Dec.  673. 

D.  ESCROW. 

1.  Dbliysbt  to  Stbanoeb— Dbbd  Pbbpbct.— If 
a  bond  is  delivered  to  a  third  person,  not  a  party  to 
it,  to  take  effect  as  a  bond  only  upon  the  happen- 
ing of  some  event,  or  the  performance  of  some  con- 
dition, and  that  person  delivers  it  to  the  obligee 
before  the  event  happens  or  the  condition  is  per- 
formed on  which  he  was  to  deliver  it.  it  will  not 
take  effect.  And  it  matters  not  that  the  obligee  had 
no  knowledge  of  the  condition  which  the  party 
attached  to  the  delivery  of  the  escrow.  The  condi- 
tion is  valid,  whether  known  to  the  obligee  or  nou 
Newlln  V.  Beard,  6  W.  Va.  110;  Ward  v.  Churn,  18 
OratL  8ia 

P.  agrees  to  join  H.  W.  as  his  surety  in  a  forth- 
coming bond,  and  executes  and  delivers  the  bond. 
as  an  escrow,  upon  condition  that  K.  shall  also  Join 
in  and  execute  the  bond  as  co-surety;  and  K.  agrees 
to  Join  as  surety  in  the  bond,  and  executes  and 
delivers  the  same,  as  an  escrow,  upon  condition 
that  O.  W.  also  Join  in  and  execute  the  bond  as  co- 
surety; butO.  W.  never  unites  in  the  bond.  Held, 
that  upon  this  state  of  facts,  neither  P.  nor  K.  are 
liable  for  any  part  of  the  debt  in  equity,  any  more 
than  they  would  be  liable  for  any  part  of  it  at  law, 


where  (he  facts  would  amount  to  proof  of  non  est 
factum.    King  v.  Smith,  2  Leigh  171  [157]. 

8.  Deltvbbt  to  thb  Obugeb— Dbxd  Pbbfbct.— 
A  deed,  perfect  on  its  face,  cannot  be  delivered  as 
an  escrow  to  the  grantee  or  obligee,  upon  a  condi' 
tion  upon  which  it  is  to  be  a  valid  deed.  In  all  such 
cases  the  condition  is  void,  and  the  deed  is  at  once 
operative.  Miller  v.  Fletcher,  27  Gratt.  408;  Kyger 
V.  Sipe,  89  Va.  611, 16  S.  E.  Rep.  627;  Lyttie  v.  Cozad. 
21  W.  Va.  200;  Wendllnger  v.  Smith. 75  Va.  817;  Ward 
V.  Churn,  18  Gratt  801;  Hicks  v.  Goode,  12  Leigh  479; 
Preston  v.  Hull,  23  Gratt.  600;  Nash  v.  Fugate,  24 
Gratt.  202;  2  Mln.  Inst.  (4th  Ed.)  734;  Barton's  Law 
Pr.  (2d  Ed.)  680,  6  Am.  &  Eng.  Enc.  Law  858;  Hum- 
phreys V.  Richmond,  etc..  R.  Co.,  88  Va.  431.  ISS.  E, 
Rep.  985. 

Parol  evidence  ts  inadmissible,  to  prove  that  a 
deed,  perfect  on  its  face,  was  delivered  to  the  i/ratUee 
on  a  condition.  Miller  v.  Fletcher,  27  Gratt.  408: 
Watson  V.  Hurt,  6  Gratt  638;  Towner  v.  Lucas,  18 
Gratt  705:  Woodward  v.  Foster,  18  Gratt  200; 
Sangston  v.  Gordon,  22  Gratt  755;  Colhoun  v.  Wil- 
son, 27  Gratt  646;  Southern  Mutual  Insurance  Co. 
V.  Yates,  28  Gratt  503;  Barnett  v.  Barnett  88  Va.  600. 
2  S.  E.  Rep.  738;  Talt  v.  Central  Lunatic  Asylum,  84 
Va.  270,  4  S.  £.  Rep.  697;  Shenandoah  Val.  R.  Co.  v. 
Dunlop,  86  Va.  352. 10  S.  E*.  Rep.  230:  Peyton  v.  Stuart. 
88  Va.  76, 16  S.  E.  Rep.  160;  Barton's  Law  Pr.  (2d  Ed.) 
630;  Nash  v.  Fugate.  32  Gratt  595;  Hukill  v.  Guffey, 
37  W.  Va.  425,  16  S.  E.  Rep.  544;  Owens  v.  Boyd  Land 
Co.,  95  Va.  562,  28  S.  £.  Rep.  950. 

3.  DELTVEBT   to  CO-OBIilGOB— DBBD     PBBrBCT.—A 

bond  which  is  a  complete  and  perfect  instrument 
on  its  face  at  the  time  of  its  delivery  to  the  obligee, 
was  executed  by  persons  as  sureties,  upon  the  con- 
dition that  it  should  not  be  delivered  until  executed 
by  other  persons,  and  it  was  placed  in  the  hands  of 
the  principal  obligor,  and  without  being  so  executed 
it  was  delivered  by  the  obligor  to  the  obligee,  who 
was  not  informed  of  the  condition.  The  bond  is  the 
valid  bond  of  the  sureties,  and  they  cannot  set  up 
the  condition  against  the  obligee.  Nash  v.  Fugate, 
24  Gratt  202.  See  Lyttie  v.  Cozad,21  W.  Va.  199,  and 
Long  V.  Campbell.  37  W.  Va.  666,  17  S.  E.  Rep.  197. 

A  bond  signed  by  a  principal  obligor  and  sureties, 
apparently  perfect  and  complete,  may  be  avoided 
by  parol  proof  that  the  obligee,  at  the  time  he 
received  it  from  the  principal  obligor,  had  notice  that 
other  persons  were  to  sign  it  in  order  to  make  the 
instrument  effectual  as  to  those  who  did  sign  it 
But  in  such  a  case  the  evidence  ought  to  be  very 
clear  and  satisfactory.  Nash  v.  Fugate,  32  Gratt 
506;  Newlln  v.  Beard,  6  W.  Va.  110;  Solenberger  v. 
Gilbert  86  Va.  789. 11  S.  E.  Rep.  789;  Ward  v.  CJhurn. 
18  Gratt  801;  Lyttie  v.  C!ozad,  21  W.  Va.  800. 

In  an  action  of  debt  on  a  bond  purporting  to  be  the 
bond  of  three  obligors,  two  of  the  obligors  under  a 
plea  of  non  est  factum  offer  evidence  of  an  under- 
standing between  themselves  and  the  other  obligor 
that  the  bond  should  not  be  binding  on  them  until 
signed  by  two  other  designated  parties,  of  which 
understanding  the  obligee  in  the  bond  had  notice  at 
the  time  of  its  delivery.  Held,  the  evidence  was 
admissible  under  the  general  plea  of  non  est  factum, 
and  the  court  erred  in  excluding  it.  Stuart  v. 
Livesay,  4  W.  Va.  46. 

In  the  absence  of  other  evidence,  the  presumption 
is  that  all  the  obligors  delivered  the  bond,  and  not 
that  it  was  delivered  by  the  others  to  one,  to  be  by 
him  delivered  when  fully  completed.  If  It  was  de- 
livered by  all,  it  is  the  binding  obligation  of  all, 
unless  at  the  time  of  delivery  the  condition  was 
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made  known  to  the  oblisree.  The  presumption  from 
an  unconditional  delivery  is  that  the  Intention 
which  appears  from  the  unfinished  condition  of  the 
instrument  is  waived.  TumbuU  v.  Mann  (Va.).  87 
S.  E.  Rep.  288. 

4.   DBLIVBBT    to     OBUOSS  —  DXBD     IMPBBFBCT.  — 

A  deed  perfect  on  its  face  cannot  be  delivered  to 
the  oblisree,  as  an  escrow,  to  be  the  deed  of  the 
oblifiToronly  upon  condition;  but  the  rule  does  not 
apply  to  deeds  which  upon  their  face  import  that 
somethinsT  more  is  to  be  done  besides  deliverinsr  to 
make  them  complete  and  perfect  contracts  accord- 
ing  to  the  intention  of  the  parties.  Wendlinirer  v. 
Smith,  75  Va.  800. 

The  rule  of  law.  that  a  deed  cannot  be  delivered 
to  a  party  to  whom  it  is  made  as  an  escrow,  to  be  the 
deed  of  the  obliffor  only  on  condition,  and  that  in 
such  case  the  delivery  is  absolute  and  the  condition 
nufiratory.  Is  applicable  only  to  the  case  of  deeds 
which  are  upon  their  face  complete  contracts  re- 
quiring nothing-  but  delivery  to  make  them  perfect 
accordinsT  to  the  intention  of  the  parties:  not  to 
deeds  which  upon  their  face  import  that  something 
more  is  to  be  done  besides  delivery  to  make  them 
complete  and  perfect  contracts  according  to  the 
intention  of  the  parties.  Hicks  v.  Goode,  12  Leig-h 
479. 

B.  LIABILITY  ON  BOND. 

1.  In  ObmbbaIj. 

a.  Parties  lAabU. 

UaMltty  of  Heirs.— The  heir  of  an  heir  is  responsi- 
ble upon  an  obligation  in  which  the  heirs  are  bound; 
provided  he  have  assets  by  descent  from  the  obligor. 
Waller  v.  ElUs,  2  Munf .  88. 

In  the  obligation  of  a  bond,  the  obligors  acknowl- 
edge themselves  (not  naming  their  heirs)  to  be  held 
and  firmly  bound  to  the  obligee,  his  heirs,  execu- 
tors, etc..  In  a  penal  sum:  the  condition  provides, 
that  if  the  obligors  or  either,  or  any  of  their  heirs, 
executors  or  administrators,  shall  pay  a  less  sum 
specified,  on  or  before  a  given  day,  then  the  obli- 
gation is  to  be  void.  Held,  the  heirs  of  the  obligors 
are  not  bound  by  the  instrument  Huston  v.  Can- 
tril.  11  Leigh  180. 

Qaarantors.— Thou«rh  in  general  the  contract  of  a 
guarantor  is  to  pay,  if  after  due  diligence  the 
debt  cannot  be  made  out  of  the  principal,  yet  the 
intention  of  the  parties  must  govern,  and  if  it  was 
guarantor's  intention  to  make  himself  liable  on  the 
default  of  the  principal  debtor,  without  the  use  of 
the  ordinary  means  to  compel  payment  by  him,  or 
proof  of  his  insolvency,  he  will  be  held  liable  accord- 
ingly.   Arents  v.  Ck)m.,  18  Oratt.  760. 

A  SOB  g-ave  a  bond  secured  by  a  deed  of  trust, 
which  bond  his  father  indorsed  as  guarantor.  The 
father  as  a  gift  to  his  son  during  his  lifetime  paid  the 
greater  part  of  the  bond.  After  his  death  his  exec- 
utrix paid  the  balance  and  took  an  assignment  of 
the  bond.  In  a  suit  by  the  executrix  to  enforce  the 
deed  of  trust  It  was  held  that  she  was  entitled  to 
enforce  the  deed  only  to  the  extent  of  the  balance 
paid  by  her  as  executrix.  Scott  v.  Scott,  88  Va.  251, 
2  S.  E.  Rep.  431. 

Principal  and  Surety.— G,  B  and  K  were  principal 
obligors  in  a  bond.  B  and  K  put  money  in  the 
hands  of  G  to  pay  the  bond ;  and  he  bound  himself 
to  pay  it,  but  failed  to  do  so,  and  became  insolvent 
A  judgment  was  recovered  on  the  bond  against  the 
three,  and  B  paid  It  After  the  judgment  G  con- 
veyed iand  to  S  to  secure  a  debt  due  to  him  and 
another  debt  due  to  C    Upon  a  bill  by  B  and  K 


against  S  and  C  to  subject  the  land  conveyed  In  the 
deed  to  S  to  satisfy  the  debt  B  had  paid,  S  stated  in 
his  answer  that  prior  to  the  judgment  he  held  the 
bond  of  G,  B  and  K,  and  that  he  had  delivered  it  up 
upon  (receiving-  the  bond  of  G  with  the  deed  to 
secure  it:  but  there  was  no  proof  of  this.  C  in  his 
answer,  stated  that  he  had  before  the  jadcment 
bought  one-half  the  land  from  G,  and  made  pay- 
ments upon  it;  and  had  afterwards  given  It  up  and 
taken  the  bond  of  G  for  the  amount  and  taken  the 
deed  of  trust  to  secure  It  J7«U.  it  was  competent 
forG,  B  and  K  to  contract  that  as  between  them- 
selves, G  should  be  the  principal  and  B  and  K  his 
sureties :  and  that  this  had  been  done.  Buchanan  v. 
Clark,  10  Gratt  164. 

b.  CondUioru.— The  rules  and  regulations  of  a  cor- 
poration made  for  the  government  of  the  condoct 
of  its  officers,  do  not  become  terms  and  conditioosof 
the  bond  of  its  officers,  unless  such  an  intention  b 
expressed  on  the  face  of  the  bond.  B.  &  P.  R.  Co.  v. 
Kasey,  80  Gratt  218. 

The  true  function  of  an  drdlnary  hire  bond  Is  not 
to  stipulate  for  the  mode  in  which  the  slave  is  to  be 
employed,  but  to  bind  the  bailee  for  the  payment  of 
the  hire;  and  in  such  bond  the  words,  "to  work  at 
boat  business"  attaches  no  condition  to  the  paym^it 
of  the  money.  Howell  v.  Cowles,  6  Oratt  308 :  Harvey 
V.  Skipwith,  16  Gratt  410;  Brougrhton  r.  Coffer.  18 
Gratt  191. 

W  executed  a  deed  of  trust  to  secure  a  bond  ddx 
to  S;  the  deed  provided  that  upon  prompt  annual 
payment  of  the  interest  upon  the  bond  W  should 
keep  quiet  possession  of  the  property  for  two  yean. 
W  did  not  pay  the  interest  Held,  the  parties  were 
left  in  the  same  situation,  and  with  the  same  rights 
and  obligations  as  if  the  agreement  in  the  deed  had 
not  been  made.    Adams  v.  Logan,  27  Gratt  201. 

A  bond  being  given,  conditioned  to  be  void  upon 
the  obligor's  paying  all  costs  and  damaces,  which 
shall  be  awarded  in  consequence  of  the  obligee's 
delivering  to  him  a  negro  slave,  a  judgment  obtaiaed 
by  a  third  person  against  the  obligee  for  the  sane 
slave  is  sufficient  to  warrant  an  action  on  the  bond, 
without  proof  of  satisfaction  of  the  ] ad^rmen t  M ar- 
rell  V.  Johnson,  1 H.  &  M.  440. 

A  bond  with  condition  to  convey  Iknd  of  which  tbe 
obligor  had  neither  title  nor  possession,  passes 
nothing.    Gales  v.  Bfiller,  8  Gratt  6. 

The  vendor  of  a  slave  gave  a  bond  to  the  buyer. 
with  a  condition,  reciting  that  whereas  he  had  sold 
him  a  slave  for  a  certain  sum  of  money,  if  therefore 
the  buyer  should  pay  the  said  sum,  and  another 
sum  annually  for  hire  of  the  said  slave  until  he 
should  pay  the  said  purchase  money,  which  he 
might  do  at  any  time  (when  the  said  hire  should 
cease),  then  the  vendor  should  convey  to  him  a 
lawful  right  and  title  to  the  said  slave:  which  title 
in  the  meantime  should  remain  in  the  vendor. 
The  buyer  was  not  entitled,  under  this  bond,  to  the 
possession  and  property  of  the  slave;  but  the  vendor 
could  recover  in  detinue.  Ervine  v.  Dotton,  CMnni. 
281. 

Qwere,  whether  the  proviso  in  the  S4th  section  <A 
the  district  court  law  extends  to  suits  upon  Joint 
and  several  bonds,  with  collateral  conditions  to  be 
performed  by  the  principal  obligor  only,  as  weU^ 
as  to  bonds  with  collateral  conditionfi  to  be  per- 
formed by  the  obligors  jointly  or  severally?  Moo- 
roe  V.  Redman,  2  Munf.  240. 

c.  Mxtent  o/LiabUUy.—A  mortffacre  is  executed  by  a 
railroad  company  on  its  property  to  secure  bonds  to 
be  issued  thereunder,  which  provides  that  upon  the 
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full  payment  of  all  said  bonds  at  maturity  tbe  trns- 
tee  shall  release  the  same.  Befolre  the  maturity  of 
the  l)onds,  they  are  surrendered  to  the  trustee, 
Dpon  an  agreement  that  other  bonds  to  be  issued 
nnder  a  subsequent  mortsrafire  are  to  be  substituted 
for  them.  The  trustee,  without  substitutinsr  such 
other  bonds,  executed  a  release  of  the  mortffasre, 
stating-  therein  that  all  the  bonds  *'had  been  surren- 
dered." The  railroad  was  not  in  a  condition  to 
anticipate  the  payment  of  its  bonds,  and  had  exe- 
cuted several  other  mortsrasres  to  take  up  bonds 
Issued  under  former  mortffacre.  Held^  these  facts 
and  circumstances  were  sufficient  to  charge  a  sub* 
seauent  mortcragee  with  notice  of  the  terms  and 
conditions  upon  which  the  bonds  under  said  released 
mortg-a^e  had  been  surrendered,  and  he  takes 
subject  to  the  rights  of  those  entitled  to  the  bonds 
nnder  said  agreement.  Fidelity  Ins.,  etc.,  Co.  y. 
Shenandoah  Val.  K.  Co..  82  W.  Va.  244.  9  S.  E.  Rep. 
180.  ' 

The  C.  I.  Co.  holds  first  mortgage  bonds  under  a 
mortfiraffe.  dated  in  1878,  given  by  the  S.  V.  R.  R.  Co. ; 
and  the  two  companies  make  an  executory  agree- 
ment providing  that  the  bonds  held  by  the  C.  I.  Co. 
shall  be  cancelled,  and  in  place  of  them  the  S.  V.  R. 
B.  Co.  shall  issue  and  deliver  to  the  C.  I.  Co.  second 
mortff afire  bonds,  which  are  to  be  subject  to  certain 
first  mortgage  bonds,  specified  in  the  agreement  to 
be  Issued  by  the  S.  V.  R.  R.  Co.  to  go  to  other  parties, 
to  complete  the  railroad  of  the  S.  V.  R.  R.  Co.  Under 
the  agreement,  the  bonds  under  the  mortgage  of 
1872  are  cancelled,  and  a  release  of  that  mortgage  is 
made  by  the  trustee  therein.  Then  the  S.  V.  R.  R. 
Co.,  executes  three  mortgages  on  its  property;  the 
trustee  therein  having  notice  of  the  right  of  the  C. 
I.  Co.  under  said  airreement  It  never  delivered  to 
the  C.  I.  Co.  the  second  mortgage  bonds  called  for 
by  said  acrreement  The  C.  I.  Co.  is  held  entitled  to 
equitable  compensation  under  such  agreement  for 
the  failure  of  the  S.  V.  R.  R.  Co.  to  deliver  such 
second  mortgage  bonds.  Beld,  that  by  force  of  such 
agreement,  notwithstanding  the  failure  to  deliver 
such  second  mortgage  bonds,  the  equitable  com- 
pensation for  such  failure  decreed  to  the  C.  I.  Co. 
must  be  subject  to  the  first  mortgage  bonds  to 
which  such  ag'reement  made  the  second  mortgage 
bonds  subject;  and  it  cannot  be  accorded  priority 
over  such  bonds  by  reason  of  the  mortgage  of 
1873.  Fidelity,  etc.,  Co.  v.  Shenandoah  Val.  R.  Co., 
88  W.  Va.  761, 11  S.  E.  Rep.  58. 

RsUroads  —  Insolvency  —  Receivers  —  Preferential 
ClaloM.— Where  a  railroad  has  been  taken  posses- 
sion of  by  a  court  of  equity,  and  a  receiver  to  mau- 
ag-e  the  road  has  been  appointed,  if  at  the  time  the 
receiver  was  appointed  the  railroad  company  was 
indebted  for  services  rendered  or  materials  fur- 
nished them,  these  creditors  are  entitled  to  be  paid 
out  of  the  net  revenues  of  the  road  in  preference 
to  the  mortgage  bondholders;  and  if  said  net  reve- 
nues have  been  applied  to  pay  interest  to  these  bond- 
holders, or  to  the  repair,  improvement,  or  the 
extending  of  the  road,  upon  a  sale  of  the  road,  the 
proceeds  of  the  sale  of  the  road  to  the  extent  of 
the  said  net  revenues  are  to  be  applied  to  the  pay- 
ment of  these  creditors.  Williamson  v.  Washington, 
etc,  R.  Co.,  88  Gratt  684;  Addison  v.  Lewis.  75  Va. 
701;  Gilbert  v.  Washington,  etc..  R.  Co.,  S3  Gratt.  646. 

A  bond  given  to  obtain  license  to  sell  liquors  under 
section  23,  ch.  82,  Code  1801,  conditioned  as  therein 
directed,  binds  its  obligors  to  pay  fines  and  costs 
recovered  by  the  state  on  indictment  for  acts  viola- 
ting its  condition.    Such  bond  is  good  to  answer  for 


any  act  violating  its  condition.    State  v.  Nutter,  44 
W.  Va.  885,  80  S.  E.  Rep.  67. 

If  a  bond  be  given,  without  any  consideration,  but 
to  be  used  as  an  article  of  traffic  to  raise  money, 
the  bona  Jtde  purchaser  (though  at  a  large  discount) 
of  such  bond,  without  notice  of  the  purpose  for 
which  it  was  executed,  is  entitled  to  recover  the  full 
amount    Hansbrough  v.  Baylor,  2  Munf .  36i 

A  defendant  in  an  action  for  seduction,  anticipa- 
ting a  judgment  against  him,  transfers  two  bonds 
which  he  holds  on  S  and  G  and  also  his  interest  in 
the  real  estate  of  his  deceased  father,  to  a  brother, 
for  the  purpose  of  evading  the  payment  of  the 
anticipated  judgment.  A  judgment  is  recovered 
against  him;  and  he  takes  the  oath  of  an  insolvent 
debtor,  and  surrenders  nothing.  The  plaintiff  then 
files  a  bill  against  his  debtor  and  his  brother,  and 
S  and  the  high  sheriff,  to  set  aside  said  transfers, 
and  to  subject  the  property  to  satisfy  said  judgment 
Held,  the  said  transfers  will  be  set  aside,  and  the 
property  will  be  subjected  to  satisfy  the  judgment 
Greer  v.  Wri^rht  6  Gratt  154. 

W  being  largely  indebted  in  proportion  to  his  prop- 
erty <  made  a  gift  of  slaves  to  his  married  daughter; 
and  her  husband  remained  in  possession  of  them 
for  eight  years.  Judg'ment  having  been  recovered 
on  some  of  these  debts,  and  also  on  other  debts  con- 
tracted since  the  gift,  B  became  the  surety  9f  W  in 
the  forthcoming  bonds;  and  was  compelled  to  pay 
the  money.  He  then  recovered  judgment  against  W 
for  the  amount  so  paid  by  him,  and  all  the  property 
of  W  having  then  been  sold,  by  the  directions  of  B 
his  executions  were  levied  on  the  slaves  given  by 
W  to  his  daughter  and  their  increase.  Hiid,  the 
slaves  were  liable  to  satisfy  the  debt  of  B.  Wilson 
V.  Buchanan,  7  Gratt  834. 

Two  partners  having  given  their  joint  and  several 
bond  to  a  creditor  of  the  firm,  for  a  partnership 
debt  the  creditor  is  entitled  to  share  with  the  sep- 
arate creditors  the  separate  estate  of  the  deceased 
partner.  Ashby  v.  Porter,  86  Gratt  455;  Morris  v. 
Morris,  4  Gratt  208. 

Lands  devised  (without  any  specific  charge  by 
will  or  deed)  ought  not  to  be  charged  in  equity  to 
satisfy  a  bond  debt  of  the  devisor,  until  the  personal 
estate  is  exhausted,  including  a  remainder  in  slaves, 
expectant  upon  an  estate  for  the  life  of  the  testa- 
tor's widow.    Foster  v.  Crenshaw,  8  Munf.  514. 

2.  CONFSDBBATB  CONTRACTS. 
NATURE  OF  CJONTRACT. 
Bond— Payment— Kind  of   Cnrrency- Evidence.— V 

executes  to  C  a  bond,  for  the  purchase  of  property, 
dated  March  80th,  1804,  to  be  paid,  with  interest 
three  years  from  the  date,  ''in  the  currency  used 
in  the  common  business  of  the  country  at  the  date 
of  the  maturity."  Parol  evidence  is  admissible  to 
show  what  was  the  true  understanding  of  the  par- 
ties in  respect  to  the  kind  of  currency  in  which  the 
same  was  to  be  performed,  or  with  reference  to 
which,  as  a  standard  of  value.  It  was  made  and  en- 
tered into.  Calbreath  v.  Va.  Porcelain,  etc.,  Co.,  22 
Gratt  007;  Wrightsman  v.  Bowyer.  24  Gratt  485. 
See  also,  foot-note  to  Hilb  v.  Peyton,  22  Gratt  560. 

M  sues  the  adm'r  of  W  upon  a  bond  dated  July  18th, 
1868,  and  payable  with  interest  two  years  after  date. 
"In  current  funds.**  The  bond  states  on  its  face  it 
was  given  in  part  of  the  price  of  land.  Parol  evi- 
dence is  admissible  to  show  that  the  parties  had 
reference  to  confederate  currency.  Sexton  v.  Win- 
dell,  23  Gratt  584,  and  foot-note  ;  Tams  v.  Branna- 
man,  23  Gratt  800,  ^lH^  foot-note.  See  also,  Hilb  v. 
Peyton,  22  Gratt  550,  and  note. 
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Ttaouffh  a  bond  provides  on  Its  face,  that  it  "is  to 
be  paid  in  current  funds,"  S  may  prove,  by  parol 
evidence,  that  by  agreement  with  F  at  the  time  the 
bonds  were  executed,  he  had  a  rig-ht  to  pay  them  at 
any  time  before  they  were  due  in  confederate  cur- 
rency; and  that  he  had  so  paid  the  other  four  bonds 
to  the  holders  thereof,  and  In  January  1866,  offered 
to  pay  this  bond.    Meredith  v.  Salmon.  21  Gratt.  762. 

By  bond  dated  July  7th,  1868.  B  promises  to  pay  to 
W,  three  years  after  date,  f2,000  without  interest,  in 
funds  current  in  the  state  of  Virginia,  being  money 
borrowed.  Held,  parol  evidence  is  admissible  to 
prove  the  consideration  of  the  bond  and  the  charac- 
ter of  the  contract  Wrightsman  v.  Bowyer.  24 
Gratt  488. 

Though  upon  the  face  of  the  paper  the  court  might 
correctly  hold  that  the  contract  was  a  confederate 
contract  and  should  be  scaled,  the  facts  connected 
with  the  transaction  may,  and  do  show  that  it  should 
not  be  so  treated;  and  these  facts  may  be  received 
In  evidence  and  the  bond  construed  by  the  light  of 
them.  Omohundro  v.  Omohundro,  27  Gratt  824; 
Wrightsman  v.  Bowyer,  24  Gratt  433;  Dearing  v. 
Rucker.  18  Gratt  426. 

M  sues  the  administrator  of  W  upon  a  bond  dated 
July  i8th,  1863.  and  payable  with  interest  two  years 
after  date,  "In  current  funds."  The  bond  states  on 
its  face  it  was  given  in  part  of  the  price  of  land. 
Parol  evidence  is  admissible  to  show  that  the  parties 
had  reference  to  confederate  currency.  Sexton  v. 
Windell.  28  Gratt  534. 

Parol  evidence  is  admissible  to  show  that  the 
money  in  which  a  bond  is  payable  in  confederate 
currency;  and  this  is  true  of  a  bond  given  as  a  mere 
renewal  of  the  old  bond,  without  any  additional 
consideration.  Jarre tt  v.  Nickell,  9  W.  Va.  345; 
Caldwell  v.  Craig,  22  Gratt.  340;  Bowman  v.  Mc- 
Chesney,  22  Gratt  600;  Omohundro  v.  Omohundro, 
21  Gratt  626. 

A  bond  given  in  the  paper  money  times  is  not 
subject  to  the  scale  of  depreciation,  if  it  can  be 
shown  by  circumstances,  though  not  appearing  on 
its  face,  that  the  debt  out  of  which  it  grew  was 
originally  payable  in  specie.  Nicholas  v.  Tyler,  1  H. 
&  M.  831. 

P  executes  his  bond  to  H  for  $5,000.  dated  June  0th, 
1863.  and  payable  two  years  after  date,  without 
interest  "in  such  funds  as  the  banks  receive  and 
pay  out"  Parol  evidence  is  not  admissible  under  S 
2  of  the  adjustment  act,  of  March  1866,  to  prove  the 
kind  of  currency  in  which  the  bond  was  to  be  paid, 
or  with  reference  to  which,  as  a  standard  of  value, 
it  was  made  and  entered  into.  Hilb  v.  Peyton,  21 
Gratt.  886. 

On  the  23d  of  June.  1865.  R  C  sells  to  N  C  a  tract  of 
land,  for  which  N  C  was  to  give  him  another  tract 
and  16.500: 11,000  to  be  paid  in  six  months  from  date, 
$2,500  in  one  year,  82,000  in  two  years,  and  82,000  in 
three  years;  the  interest  on  82,000  for  one  year  to  be 
remitted.  On  the  same  day  N  C  executes  his  bonds 
to  R  C  for  said  sums  of  money,  payable  at  the  times 
specified  in  the  agreement;  thus— Twelve  months 
after  date.  I  bind  myself,  heirs,  etc..  to  pay  R  C 
twenty-five  hundred  dollars  in  currency  at  Its  specie 
value,  with  interest  from  date.  Two  Judges  hold 
the  word  "dollars"  Is  to  be  construed  specie  dollars; 
two  that  the  contract  is  to  pay  currency  at  its  then 
specie  value;  and  one  Judge  holds  that  it  is  a  con- 
tract to  pay  currency  at  Its  specie  value  at  the  time 
of  payment  Caldwell  v.  Craig,  22  Gratt  840;  Cald- 
well V.  Craig.  21  Gratt  132. 

On  the  15th  of  November,  1862,  H  executed  his  bond 


to  S,  for  8000,  payable  on  demand,  it  being  for  mof&ey 
borrowed,  upon  a  condition,  inserted  at  the  instance 
of  H,  that  no  Interest  will  be  required  until  the 
money  is  demanded,  and  then  a  reasonable  time  t« 
be  given  to  pay;  Interest  to  run  from  the  demand. 
The  loan  was  in  Confederate  money,  ffeid,  it  was  a 
debt  payable  in  Confederate  currency,  and  there- 
fore not  usurious.    Stover  v.  Hamilton,  81  Gratt  271 

Boods— Payment— Kind  of  floney — PreMimiiCleii.— 
Where  a  bond  for  purchase  of  land  was  executed 
March  30th,  1863,  payable  in  two  years,  in  the  absence 
of  any  thing  on  the  face  of  the  bond  to  indicate  the 
kind  of  money  in  which  it  was  to  be  paid,  under  the 
statute  there  is  no  presumption  of  law  on  the  ques- 
tion. The  only  presumption  is  a  presumption  of 
fact,  from  the  circumstances  proved;  and  Is  a  qnes- 
tion  for  the  Jury.  Efflnger  v.  Kenney.  24  Oratt  116; 
Walker  v.  Pierce,  21  Gratt  722;  Jarrctt  v.  NickeU,t 
W.  Va.  858;  Bieme  v.  Brown.  10  W.  Va.  740;  Moss  v. 
Moorman,  24  Gratt.  07.  and  note. 

Bonds— Currency— Presnmptloii.— In  an  action  on  a 
bond  given  in  September,  1868,  for  $1,000,  payable  la 
two  years,  the  court  instructed  the  jury,  that  Con- 
federate States  treasury  notes  were  the  prevailing 
currency  in  circulation  at  the  date  of  the  bond,  and 
that  a  presumption  of  fact  would  arise  from  that 
circumstance  alone,  that  the  said  bond  was  Intended 
to  be  payable  In  such  notes;  but  such  presnmpt&oB 
may  be  rebutted  by  evidence;  and  the  burden  of 
proof  rests  on  the  plaintiff  to  show  that  the  said 
bond  was  entered  Into  in  reference  to  Confederate 
money  as  a  standard  of  value.  Seid,  the  instruc- 
tion is  erroneous,  A  presumption  of  fact  does  not 
arise  that  a  bond  executed  when  Confederate  notes 
was  the  prevailing  currency,  payable  at  a  distant 
day,  is  payable  in  such  notes.  Whatever  pr^mmp- 
tion  there  is,  if  any,  was  a  matter  exclasively  for 
the  Jury.    Dyerle  v.  Stair.  28  Gratt  80a 

Wherever  an  obligation  is  given  for  the  payment 
of  so  many  dollars  payable  before  the  fOth  October. 
186S,  the  presumption  is  (In  the  absence  of  all  proof 
as  to  the  kind  of  currency  in  which  it  is  to  be  paid) 
In  favor  of  payment  in  a  sound  currency.  Inquiry, 
of  course,  may  be  made  as  to  the  intentions  of  the 
parties,  and  very  slight  proof  may  change  tbis 
presumption,  but  in  the  absence  of  all  proof,  the 
presumption,  when  the  obligation  is  payable  before 
the  20th  of  October,  1863,  is  in  favor  of  a  sound  cur- 
rency.   Hansbrough  v.  Utz.  75  Va.  060. 

Where  a  bond  is  given  which  bears,  interest  froflu 
a  day  anterior  to  its  date,  it  is  a  fair  inference  that 
the  bond  was  executed  for  a  debt  existing  at  the 
date  from  which  it  bears  interest;  and  as  that  date 
is  January  1st  1861.  though  the  bond  bears  date  in 
1865,  the  presumption  that  It  was  a  Confederate  debt 
to  be  paid  in  Confederate  currency,  is  repelled  by 
the  face  of  the  bond  Itself.  Walker  ▼.  Pierce,  a 
Gratt  722. 

The  words  of  the  bond  that  is  "to  be  paid  in  cur- 
rent funds,'*  do  not  necessarily  raise  the  presump- 
tion, that  it  is  to  be  paid  in  another  and  more 
valuable  medium;  but  their  proper  interpretatioD 
depends  upon  the  time  when  and  the  circumstances 
under  which  they  are  used.  Meredith  v.  Salmon,  fi 
Gratt  762. 
SCALING. 

Bonds— Confederate  Currency- Scnilns.— Where  a 
bond  bears  date  on  the'Hth  of  May,  I86S,  and  is  pay- 
able on  demand,  and  the  balance  found  due  to  the 
administrator  at  that  date  is  almost  wholly  made 
up  of  his  commissions  on  receipts  and  disburse- 
ments prior  to  the  15th  of  November,  1862.  the  bond 
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having'  been  srlven  wltli  reference  to  Confederate 
States  treasury  notes  as  a  standard  of  yalne.  Is  to 
be  scaled  as  of  its  date.  James  v.  Johnston,  22 
Gratt.  461. 

R  executes  to  M  his  bond  for  83.000  bearing  date 
the  nth  of  July,  1862,  and  payable  on  demand.  Jn  a 
deed  of  trust  given  at  the  same  time  by  B,  to  secure 
the  debt,  it  is  provided  that  if  R  will  pay  punctually 
the  interest  on  the  debt  semiannually,  the  debt 
shall  not  be  collected  for  five  years,  s'  pays  the 
interest  until  July  1864.  IMd.,  the  bond  being  pay- 
able on  demand,  the  provision  in  the  deed  for  time 
does  not  change  its  character  in  that  respect,  and  it 
must  be  scaled  as  of  its  date.  Moon  v.  Richardson, 
24  aratt  219;  Smyth  v.  Sutton,  24  GratL  191,  and 
not€\  Jarrett  v.  Nickell,  9  W.  Va.  863. 

In  December,  1863,  H  sold  to  W  two  hundred  and 
sixty  acres  of  land,  more  or  less,  known  as  Knob 
Fork,  purchased  by  H  of  B,  and  bounded  by  the 
deed  of  B,  for  $8,260,  of  which  W  paid  82,000,  and 
S^ave  his  bond  for  $1,250.  On  a  survey  of  the  land  by 
W,  it  was  found  there  was  but  one  hundred  and 
ninety-nine  acres,  and  twenty -seven  acres  of  this 
was  recovered  by  V  upon  a  superior  title.  Htld^ 
the  contract  having  been  a  Confederate  contract, 
the  amount  of  the  bond  is,  under  the  circumstances 
of  this  case,  to  be  scaled  according*  to  the  value  of 
the  Confederate  money  at  the  time  of  the  contract 
Walsh  V.  Hale,  26  Gratt  314. 

An  agreement  is  entered  Into  on  the  1st  of  June, 
1863,  for  the  purchase  by  M  of  E  of  one  hundred  head 
of  cattle,  for  which  M  was  to  pay  E  $75  per  head  in 
current  funds,  to  be  paid  to  E  when  he  demands  the 
same;  but  the  same  is  not  to  draw  interest  until 
after  ratification  of  peace  between  the  United  States 
and  Confederate  States  governments.  The  proof  is 
that  Confederate  States  treasury  notes  was  Intended 
by  both  parties  to  be  the  medium  of  payment, 
whether  the  payment  was  made  before  or  after  the 
peace.  Nothing  was  said  as  to  the  mode  of  payment 
if  there  was  no  such  currency.  This  was  a  contract 
to  pay  in  vrcuenlU  and  the  debt  should  be  scaled. 
and  the  amount  fixed  as  of  that  date.  McClung  v. 
Ervin,  22  Gratt.  519.  See  Bailey  v.  Stroud,  26  W.  Va. 
«14,  and  Bieme  v.  Brown,  10  W.  Va.  748. 

In  June,  1868,  P  borrows  of  H  $5,000  of  Confederate 
treasury  notes,  for  which  P  gives  his  bond  payable 
two  years  after  date  without  interest,  in  such  funds 
as  the  banks  receive  and  pay  out  In  action  by  H 
against  P  on  this  bond,  the  jury  scale  the  debt  as 
of  the  date  of  the  bond,  and  render  a  verdict  for 
Chat  amount  with  interest  from  that  day;  and  this 
verdict  is  approved  by  the  court  The  appellate 
court  will  not  disturb  it  Hilb  v.  Peyton,  22  Gratt 
550. 

In  March,  1862,  K  sold  personal  property  at 
auction,  on  nine  months*  credit  amounting  to 
about  $2,000.  F  purchased  some  of  It  and  gave  his 
bond  for  $601.57,  with  R  as  his  surety.  On  the  10th 
of  April,  1863,  K  sold  all  the  bonds  to  R,  including 
that  of  F.  for  Confederate  money.  After  the  bond 
of  F  fell  due,  he  tendered  payment  in  this 
money.  Ileld,  R  can  only  recover  the  value  of 
the  Confederate  money  he  paid  K  for  the  bond, 
with  interest  from  the  date  of  the  purchase. 
Kendrick  v.  Forney,  22  Gratt  748. 

A  bond  is  dated  1st  of  February.  1780.  payable  on 
or  before  the  17th  of  December,  1781,  and  to  carry 
interest  from  the  16th  of  February,  1779.  These 
latter  words,  with  other  circumstances,  will  fix 
the  period,  at  which  the  scale  of  depreciation  ought 
to  be  applied,  to  February,  1779.  Pleasants  v.  Bibb, 
1  Wash.  10  [8] ;  Dearing  v.  Rucker,  18  Gratt.  469. 


In  the  case  of  Bennett  v.  Claiborne,  28  Gratt  866, 
it  was  held  that  B  a  guardian  having  received  the 
amount  of  the  ante-war  bond,  and  paid  the  ante- 
war  expenses  of  C  as  awarded,  incurred  during  the 
guardianship  of  D,  that  these  payments  to  the 
amount  of  the  said  bond  should  not  be  scaled ;  but 
all  other  disbursements  of  B  should  be  scaled. 

M  held  the  bond  of  G  for  $700  executed  before  the 
war.  In  Septeml^er,  1862,  G  proposed  to  pay  M  in 
Confederate  money  which  she  refused  to  receive, 
saying  she  would  receive  the  interest,  but  not  the 
principal  of  the  money.  His  brother  C  said  he 
wanted  money,  and  G  said  if  she  would  let  C  have 
the  money,  and  give  up  his  bond,  he  would  go  C's 
security.  M  then  let  C  have  $100  of  Confederate 
money,  and  C  and  G  executed  their  bond  to  M  for 
$800,  and  she  gave  up  G*s  bond.  Nothing  was  said 
about  the  bond  being  paid  in  Confederate  money; 
and  G  paid  to  C  $700  in  that  currency.  Htld,  this 
was  not  a  novation  of  the  debt,  but  it  retained  its 
original  character  :  and  as  to  $700  it  was  to  be  paid 
in  full,  and  as  to  $100  it  was  to  be  scaled.  Barnetts 
V.  MiUer,  23  Gratt  561. 

J  lent  to  G  $6,000,  and  took  his  bond  for  the 
amount,  dated  April  17, 1868,  payable  five  years  after 
date,  with  interest  and  a  deed  of  trust  on  land  to 
secure  the  debt  The  money  loaned  had  been  de- 
posited in  bank  in  January  1861,  to  J's  credit,  and 
she  g'ave  G  a  check  upon  the  bank  for  the  amount 
in  the  usual  form.  This  was  not  a  Confederate  con- 
tract, and  is  not  liable  to  be  scaled.  Mlchie  v. 
Jeffries.  21  Gratt  384. 

Judicial  Sale  of  Land— Bonds— Payable  in  United 
States  Currency.— In  May  1863  there  Is  a  decree  for 
the  sale  of  land,  and  in  Au^rust  1863  there  is  a  sale 
by  the  commissioners,  who  announce  publicly  the 
terms  of  sale  to  be.  on  a  credit  of  one,  two  and  four 
years:  the  purchase  money  to  be  paid  in  the  cur- 
rency which  may  be  in  use  when  the  respec- 
tive payments  fall  due  :  but  with  the  privilege  to 
the  purchaser  to  pay  one-half  of  the  purchase 
money  upon  the  confirmation  of  the  sale  by  the 
court  The  land,  which  was  worth  in  gold  eight 
dollars  per  acre,  sold  for  one  hundred  and  forty- 
two  dollars  per  acre  ;  and  the  sale  being  confirmed, 
the  purchasers  paid  one-half  of  the  purchase  money 
with  Confederate  currency,  executinfir  their  bonds 
for  the  other  half,  which  fell  due  in  August  1866  and 
1867.  They  must  pay  off  these  bonds  In  the  currency 
of  the  United  States  :  that  being  the  currency  in  use 
when  they  fell  due.    Teel  v.  Yancey,  23  Gratt  691. 

Ante- War  Bond— Scaling— Intention  of  Parties.- If  it 

appear  that  the  bond  sued  on  was  given  for  a  bond 
due  before  the  war,  and  was  intended  both  by  the 
obligee  and  the  principal  obligor,  to  be  paid  in  legal 
money,  and  was  in  fact  taken  for  the  accommoda- 
tion of  the  principal  obligor,  the  sureties  will  be 
bound  to  pay  it  in  legal  money,  though  they  may 
not  have  known  what  was  the  consideration  of  it. 
Walker  v.  Pierce.  21  Gratt  722. 

N  gives  his  bond  to  B,  dated  January  29th,  1863,  by 
which,  on  demand,  three  months  after  notice  to 
pay.  he  promises  to  pay  to  B  five  thousand  dollars, 
without  interest  In  current  funds;  the  money  to  be 
punctually  paid  at  the  end  of  three  months 
after  demand,  and  if  not,  to  bear  interest  from 
demand:  B  not  to  be  required  to  receive  the  money 
except  at  his  pleasure.  The  bond  is  g-iven  for  five 
thousand  dollars  Confederate  notes,  then  delivered 
by  B  to  N,  which  were  then  in  gold  but  one-third  of 
the  amount  Held,  the  contract  is  valid,  and  B 
is  entitled  to  recover  five  thousand  dollars  In  the 
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currency  of  the  day  wlien  tlie  money  is  demanded. 
Boulware  v.  Newton,  18  Oratt.  708. 

Bonds— Confederate  Currency —Time  of  the  Essence  of 
the  Contract— In  September  1868,  Bsold  to  S  one-half 
of  the  Virginia  hotel,  in  Staunton,  part  in  cash,  and 
the  balance  in  six,  twelve,  and  eigrhteen  months, 
for  which  S  srave  his  bonds,  payable  in  such  funds 
as  should  be  current  or  receivable  in  payment  of 
Virginia  State  taxes  when  they  fell  due:  with  the 
privilesre  of  S  to  pay  them  at  any  time  before  they 
fell  dxieJ£  Held,  where  payment  is  to  be  made  in 
Confederate  currency  for  land  purchased,  time  is 
of  the  essence  of  the  contract;  thoucrh  it  is  not  sren- 
erally,  unless  injustice  is  thereby  done  to  the 
vendor.    Booten  v.  Scheffer,  21  GratL  474. 

Payment— Authority  of  Aseot  to  Receive.- The 
authority  of 'an  asrent  to  collect  debts  evidenced  by 
bonds  is  not  suspended  because  it  is  illegal  to  remit 
the  amount  so  received  to  his  principal:  in  such  case 
it  is  the  daty  of  the  asrent  to  receive  payment  and 
the  duty  of  the  obligor  to  pay.  Hale  v.  Wall,  22 
Gratt.  424. 

Receipt  of  Confederate  Cnrrency- Duress.- An  obll- 
ffee.  who  was  induced  to  accept  Confederate 
money  in  payment  of  a  bond  by  a  statement  made 
to  him  by  the  oblisror.  that  he  would  be  liable  for 
refusingr  to  take  Confederate  money,  to  be  con- 
sidered disloyal,  and  to  be  put  in  prison,  and  kept 
there  during  the  war.  Is  not  acting  under  such 
duress  as  will  invalidate  the  payment.  Simmons  v. 
Trumbo,  9  W.  Va.  868. 

Confederate  Bonds— Agreement  to  Receiver.— S  has  a 

Judgment  docketed  for  an  ante-war  debt,  against 
C,  the  principal,  and  £  and  P  his  sureties,  well 
secured  by  the  Judgment  lien  upon  the  lands  of  the 
debtors.  If  S,  to  enable  C  to  sell  his  land  for  Con- 
federate money,  and  make  a  good  title  to  the  pur- 
chaser, agrees,  in  May  1868,  to  acc^t  passmen t  of 
the  Judgment  in  Confederate  notes  or  bonds,  and 
if,  in  pursuance  of  this  agreement,  C  immediately 
advertises  and  sells  his  land  and  receives  payment 
of  the  purchaser  in  such  money  or  bonds  and  con- 
veys to  him  the  land,  S  cannot  afterwards  revoke 
his  agreement  to  accept  such  payment,  but  his 
promise  is  binding  upon  S,  not  only  in  behalf  of  C. 
but  of  his  sureties  also,  and  the  purchaser.  Poague 
V.  Spriggs,  21  Gratt.  220. 

Sale— Investment  in  Confederate  Bonds— Purchasers. 

—An  ante-war  creditor  refuses  to  receive  from  a 
purchaser  of  property  sold  for  payment  of  debts  in 
1868,  Confederate  currency  in  payment,  and  the 
purchaser  obtains  an  order  of  the  court  to  invest 
the  amount  in  Confederate  bonds.  It  Is  the  pur- 
chaser's money  which  Is  invested,  and  he  must  bear 
the  loss.    Crockett  v.  Sexton,  20  Gratt.  46. 

A  bill  was  filed  during  the  late  war  for  a  partition 
of  real  estate  among  co-parceners,  some  of  whom 
were  nonresidents.  A  decree  for  sale  was  made 
and  the  sale  made  under  it  at  which  the  commis- 
sioner was  the  real  purchaser.  The  sale  was  con- 
firmed, and  the  shares  of  the  nonresident  parties 
were  by  direction  of  the  court  invested  in  their 
names  in  bonds  of  Floyd  county  issued  during  the 
war.  On  a  bill  filed  by  the  nonresidents  impeaching 
the  original  sale  and  asking  a  resale  it  was  held 
that  the  investment  in  the  bonds  of  Floyd  county 
were  at  the  risk  of  the  purchaser  and  that  the  bonds 
should  be  surrendered  to  him  as  his  property,  the 
obligees  being  required,  if  desired,  to  assign  them 
to  him  without  recourse.  Howery  y.  Helms,  20 
Gratt.  1. 


Sale  of  Land— Confederate  Money— Purchaser- 
ure  of  Liability.— Where  a  sale  of  land  is  made  with 
reference  to  Confederate  securities  as  the  standard 
of  value  and  part  of  the  purchase  money  has  been 
paid,  the  purchaser  should  be  allowed  his  option  to 
take  the  land  at  its  value  in  good  money,  to  be 
credited  with  the  true  value  of  the  money  he  has 
paid:  or  to  surrender  the  land  and  account  for  the 
rents  and  profits,  and  be  credited  for  tbe  value  of 
the  money  paid.  Poague  v.  Greenlee,  22  Gratt.  781: 
Sexton  V.  Windell,  28  Gratt.  589. 

In  October  1862,  R*  sold  and  conveyed  to  C  land, 
and  took  his  bonds  payable  in  one,  two,  three  and 
four  years,  secured  by  deed  of  trust  on  the  land. 
It  was  a  Confederate  contract,  and  in  October  189, 
C  paid  R  $1,000  upon  the  first  bond:  and  be  paid  do 
more.  In  1867  the  trustee  advertised  tbe  land  for 
sale,  and  C  enjoined  the  sale,  and  asked  that  his 
bonds  should  be  paid  on  such  terms  as  to  the  court 
might  seem  proper.  Held,  C  may  have  his  election 
to  give  up  the  land,  and  receive  back  tbe  vadue  of 
the  $1,000  of  Confederate  notes  he  paid,  as  at  the 
time  of  payment,  and  account  for  the  rents  and 
profits;  or  retain  the  land  and  pay  a  reasonable 
price  therefor,  to  be  ascertained  by  a  commissioner: 
subject  to  a  credit  of  the  proportion  which  the 
amount  he  has  paid  bears  to  the  amount  he  agreed 
to  pay:  with  interest  on  the  balance  from  tbe  date 
of  the  contract.    Carter  v.  Ragland.  21  Gratt.  6?4. 

Sale  of  Land— Bonds— Payable  In  "Bankable  Car- 
rency.**— In  October  1862,  B  sold  to  T  land,  for  lB.90di 
about  what  he  had  given  for  it  in  1854:  cash  $1,001 
and  the  balance  in  one,  two  and  three  years.  The 
article  of  agreement  says  nothing  of  the  kind  of 
money  to  be  paid,  but  the  bonds,  whicb  were  writ- 
ten by  T  and  sent  to  B,  are  made  payable  "In  bank- 
able currency."  B  expecting  to  use  tbe  $1,000  in 
another  purchase,  at  his  instance.  T  gives  him  his 
bond  for  it,  payable  on  demand,  and  holds  the 
money  ready  to  pay  it  at  any  time:  but  no  demand 
is  made  until  after  the  war.  and  in  1865  and  186$.  T 
makes  two  payments  to  B,  each  of  SSOO.  T  says  his 
understanding  of  the  contract  was  that  be  w^  to 
pay  in  Confederate  money.  B  says  his  tinderstand- 
Ing  was  It  was  to  be  paid  In  good  money.  B  was  a 
plain  farmer.  Held,  there  is  no  evidence  to  show 
that  this  was  a  contract  according  to  the  true 
understanding  and  agreement  of  the  parties,  to  be 
performed  in  Confederate  money  or  with  reference 
to  Confederate  money  as  the  standard  of  value, 
and  as  the  price  was  not  more  than  the  land  was 
worth  in  good  money,  it  was  not  a  Confederate 
contract  If  it  is  a  Confederate  contract,  the  value 
of  the  land  at  the  time  of  the  contract  is  the  most 
Just  measure  of  recovery.    Tams  v.  Brannaman. 

23  Gratt.  809. 

P.  OWNERSHIP. 

1.  HOWAGQUmSD. 

a.  Gift.—^he  owner  of  a  bond  which  was  in  salt 
and  for  which  the  owner  held  an  attorney's  receipt 
told  the  plaintiff  that  he  might  have  the  bond,  and 
delivered  to  him  the  attorney's  receipt  for  it 
instead  of  delivering  the  bond  Itself,  which  was 
then  filed  in  the  suit  in  court:  no  consideration  was 
given  by  the  plaintiff  for  the  bond,  ffeld,  this  was  a 
valid  gift  of  the  bond  to  the  plaintiff,  and  he  is  entl> 
tied  to  recover  the  money  collected  upon  it  Elam 
V.  Keen,  4  Lrelgh  858  [334].  See  monographic  moie  on 
"Glfte." 

A.  Olft  Mortis  Causa.— h  bond  may  be  the  subject 
of  a  donatio  mortis  causa^  whether  it  be  the  bond  of  a 
stranger  or  the  donee:  and  in  this  case  the  donation 
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was  held  yalid.  Lee  t.  Boak,  11  Oratt  182 :  Yancey 
▼.  Field.  86  Va.  786,  8  S.  E.  Rep.  721. 

e.  Marriaoe.—C  advances  money,  arislnsr  from  the 
sale  of  hts  wife's  interest  in  real  estate,  to  T  P,  and 
takes  T  P's  bond  tberefor,  payable  to  C  C,  his  wife. 
ffdd,  the  bond  is  a  chose  in  action  belonsrinff  to  the 
wife,  and  subject  to  be  reduced  into  possession  by 
the  husband  in  his  lifetime.  Perkins  y.  Clements, 
1  P.  &  H.  141. 

A  fiTuardian  and  administratrix,  who  has  executed 
official  bonds,  makes  a  settlement  with  the  husband 
of  her  ward  and  the  distributee,  and  executes  her 
bond  to  the  husband  for  the  amount  found  due  on 
the  settlement  The  husband  afterwards  dies,  his 
wife  survivinfir  him.  and  the  bond  remainlnsr  unpaid. 
Qucerei  If  this  is  a  reduction  of  the  chose  in  action 
of  the  wife  into  possession  by  the  husband,  so  that 
his  administrator  will  be  entitled  to  the  debt:  or 
whether  it  survives  to  the  wife.  The  court,  consistr 
iuff  of  four  Juderes,  is  equally  divided  upon  the  ques- 
tion.   Yerby  v.  Lynch,  3  Qratt  400. 

2.  Etidbncb  of  Ownkbship. 

a.  Bres%tfnvtion9.—ln  a  contest  between  the  cred- 
itors of  a  husband  and  the  wife  all  presumptions 
are  in  favor  of  the  creditors.  In  such  case  the  mere 
holding-  of  a  bond  is  not  sufficient  evidence  that  at 
the  time  the  bond  purports  to  have  been  sriven  it 
was  recofimized  as  a  debt,  and  that  both  husband 
and  wife  intended  to  occupy  the  relation  to  each 
other  of  debtor  and  creditor.  The  burden  is  upon 
the  wife  to  show  that  the  original  transaction  rep- 
resented a  loan  by  her  to  the  husband,  and  a  con- 
temporaneous promise  on  his  part  to  pay  the  debt 
Spence  v.  Repass,  04  Va.  710,  27  S.  E.  Rep.  588:  Darden 
V.  Ferguson  (Va.).  27  S.  E.  Rep.  436;  Flynn  v.  Jack- 
son, 98  Va.  841,  25  S.  E.  Rep.  1. 

b,  JPo8»es8ion  cu  Evidence.— The  mere  possession  of 
a  bond  is  not  such  evidence  of  property  as  will 
Justify  a  payment  to  the  holder,  without  authority 
express  or  implied,  for  the  owner  to  collect  the 
same.  Lloyd  v.  Erwin,  29  Gratt  566;  Thornton  v. 
Fairfax,  29  Qratt  882;  Donahue  v.  Fackler,  21 W.  Va. 
180:  Flesher  v.  Hassler.  29  W.  Va.  405, 1  S.  E.  Rep.  581. 

The  mere  possession  of  a  bond  is  not  such  an  evi- 
dence of  property  as  will  justify  a  payment  to  the 
holder,  without  authority,  express  or  implied,  from 
the  owner  to  collect  the  same.  Brown  v.  Taylor,  82 
Oratt.  185:  Tate  v.  Tate.  86  Va.  206.  7  S.  E.  Rep.  862; 
Hodnett  v.  Pace.  84  Va.  873,  6  S.  E.  Rep.  217. 

When  the  interest  of  two  obligees  is  shown  by  the 
face  of  the  bond  to  be  Joint,  the  possession  of  the 
bond  by  one  of  them  could  not  mislead  a  purchaser 
from  him;  and  though  each  might  sell  his  own 
interest,  neither  could  dispose  of  the  interest  of  the 
other  without  his  consent.  Brown  v.  Dickenson,  27 
Gratt.  08a 

8.  LABCBinr  or  Bond.— The  obligor  in  a  bond  may 
be  ffuilty  of  the  larceny  thereof.  Vaughn  v.  Com., 
10  Gratt.  756.  See  monographic  note  on  "Larceny" 
appended  to  Johnson  v.  Com.,  24  Gratt  666. 

Q.  PLBADINQ  AND  PRACTICE. 

1.  Form  of  Rsmedt. 

a.  AssumptU.— Neither  at  common  law  nor  under 
the  10th  section  of  the  Code  of  1808,  will  an  action  of 
assumpsit  lie  on  a  writing  obligatory  which  is  not  a 
money  bond.  State  v.  Harmon,  15  W.  Va.  1 15 ;  Beirne 
T.  Dunlap.  8  Leigh  514. 

b.  Action  of  Debt.— Whether  the  bond  be  declared 
on  as  the  single  bill  without  noticing  the  condition 
or,  as  allowed  by  statute,  the  condition  be  set  out 
and   the    declaration   and   breaches  be    assigned 


therein,  the  form  of  action  In  either  case  is  debt; 
and  save  in  the  case  of  official  bonds,  the  defendant 
must  demand  the  penalty  of  the  bond  and  allege  its 
non-payment  as  in  all  other  cases  of  actions  of 
debt  Reynolds  v.  Hurst  18  W.  Va.  048;  Allison  v. 
Bank,  ORand.  227:  Ward  v.  Fairfax  Justices,  4  Mnnf . 
494:  Nadenbush  v.  Lane.  4  Rand.  418:  Green  v. 
Bailey.  5  Munf.  240;  Braxton  v.  Lipscomb.  2  Munf. 
282;  Gre<^n  v.  Dulany,  2  Munf.  518;  Norvell  v.  Hudg- 
ins.  4  Munf.  490;  Hill  v.  Harvey.  2  Munf.  525;  Buck- 
ner  v.  Blair,  2  Munf.  880;  Nicholson  v.  Dixon,  5 
Munf.  198;  Cobbs  v.  Fountaine,  8  Rand.  484;  Strang-e 
V.  Floyd,  9  Gratt  474;  Douglass  v.  Central  Land  Co., 
18  W.  Va.  510,  511:  State  v.  McClane,  8  Blackf.  198: 
State  V.  Phares,  24  W.  Va.  057,  4  Rob.  (New)  Pr.  109; 
1  Rev.  Code  1819,  p.  609,  sec.  82;  Va.  Code  1849,  ch.  172; 
Va.  Code  1800.  ch.  178;  Va.  Code  1887,  ch.  100;  W.  Va. 
Code  1899.  ch.  128.  The  case  of  Vandiver  v.  Hyre. 
6  W.  Va.  414,  is  overruled.  Rigg  v.  Parsons,  29  W. 
Va.  582,  2  S.  E.  Rep.  81. 

On  the  14th  September,  1802,  H  binds  himself  by 
bond  to  pay  to  D,  twelve  months  after  date.  1800  for 
the  purchase  money  of  land,  describing  it  "paya- 
ble in  the  currency  of  Virginia  and  North  Carolina 
money.**  This  is  a  promise  to  pay  this  sum  in  the 
currency  named;  and  an  action  of  debt  cannot  be 
maintained  upon  it  Dungan  v.  Henderllte.  21 
Gratt  140. 

By  a  writing  obligatory,  the  obligors  promise, 
on  or  before  a  specified  day.  to  pay  the  obligee 
8818.79  in  notes  of  the  United  Sutes'.bank  or  either 
of  the  Virginia  banks,  and  debt  is  brought  on  this 
writing.  Held,  the  action  cannot  be  maintained. 
Beirne  v.  Dunlap,  8  Leig'h  514. 

By  a  bond  dated  the  87th  of  March,  1840,  the  obligor 
l)ound  himself  to  pay  to  the  obligee  or  order,  on  or 
before  the  25th  of  March,  1842,  a  certain  sum  of 
money,  with  interest;  "which  sum. may  be  dis- 
charged in  notes  or  bonds  due  on  good  solvent  men 
residing  in  the  county  of  R."  This  is  a  bond  for  the 
payment  of  money,  for  which  debt  will  lie;  and  it  is 
not  necessary  to  notice  the  provision  as  to  the  mode 
of  payment  in  the  declaration.  Butcher  v.  Carlile. 
12  Gratt  680;  Aaron  Burr  v.  Brown,  5  W.  Va.  241; 
Minnick  v.  Williams,  77  Va.  768;  Crawford  v.  Daigh. 
8  Va.  Cas.  621. 

T  executes  his  bond  to  S  by  which  on  demand  he 
promises  to  pay  to  S  in  gold  and  silver  or  the  equiv- 
alent thereof,  12.400.  This  is  a  promise  to  pay  12.400 
in  gold  or  silver  coin  or  the  equivalent  thereof;  and 
debt  may  be  maintained  upon  it  Turpin  v.  Sledd, 
23  Gratt  288. 

The  heir  may  maintain  an  action  of  debt  on  a 
bond  to  his  ancestor,  conditioned  for  quiet  enjoy- 
ment of  lands,  where  the  breach  has  happened 
since  the  death  of  the  ancestor.  Eppes  v.  Demo- 
ville,  2  Call  22. 

•A  statute  gives  a  penalty,  to  be  recovered  by  bill, 
plaint  or  information.  Held,  the  penalty  may  be 
recovered  by  action  of  debt  Sims  v.  Alderson.  8 
Leigh  479. 

€.  Motion.— Vnder  the  statute  concern  lug  sheriffs.  1 
Rev.  Code,  ch.  78,  S  37,  giving  remedy  to  sureties  of 
sheriffs  against  their  principals,  a  summary  motion 
does  not  lie  for  such  sureties  against  their  princi- 
pals to  recover  judgment  for  the  money  paid:  but 
only  to  obtain  execution  against  the  lands.  Bacchus 
V.  Gee.  2  Leigh  78  [08]. 

d.  Rule  to  Show  Cause,— A  judicial  sale  of  land  Is 
paray  on  a  credit  and  the  purchaser  pays  the 
cash  payment,  and  executes  his  bonds  with  security 
for  the  deferred  payments ;  and  the  sale  is  confirmed 
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by  the  court.  Wben  the  bonds  become  due  the 
purchaser  fails  to  pay  them.  He  may  be  proceeded 
affainstby  a  rale  made  upon  him  to  show  cause  why 
the  land  shall  not  be  sold  for  the  payment  of  the 
purchase  money ;  and  upon  that  proceeding  a 
decree  may  be  made  for  a  sale  of  the  land.  Clark- 
son  V.  Read.  15  Gratt  288. 

«.  Mandamtu—To  President  of  Covnty  Court— ExereUe 
of  Discretion,— By  an  order  of  the  county  court,  duly 
authorized  by  a  popular  vote,  a  county  subscribes 
$250,000  in  its  bonds  to  the  capital  stock  of  a  railroad 
company,  to  be  expended  on  that  portion  of  the 
road  located  within  the  county,  and  appoints  three 
citizens  of  the  county  a  committee  to  take  charsre  of 
the  bonds,  and  deliver  the  same  to  the  company  in 
such  amounts  as  in  their  judgment  will  be  at  the 
time  a  fair  compensation  to  the  company  for  the 
work  then  done  in  the  construction  of  that  part  of 
the  road  located  within  the  county.  The  company 
completes  the  road  through  the  county,  and  durinsr 
iu  construction  all  the  bonds  except  18,100  are 
delivered  to  it ;  but  before  the  completion  of  the 
road  the  county  court  makes  another  order,  re- 
quirinsT  the  bonds  still  undelivered  to  be  counter- 
slg-ned  by  the  president  of  the  county  court,  and 
his  concurrence  and  approval  before  the  bonds  are 
delivered.  In  response  to  a  demand  made  by  the 
company  upon  the  committee  for  the  residue  of 
the  bonds,  they  report  that  they  are  satisfied  the 
company  is  entitled  to  the  said  bonds,  and  that  they 
will  be  delivered  upon  the  sifimiuff  of  their  report  by 
the  president  of  the  county  court ;  and  the  latter 
refuses  to  slfirn  the  report,  because,  in  his  judsrment, 
the  company  has  not  done  the  amount  of  work  in 
the  county  to  entitle  it  to  the  bonds.  Held,  manda- 
mus will  not  lie  in  such  case  to  compel  the  presi- 
dent of  the  county  court  to  countersiffu  and  deliver 
said  bonds  either  to  the  committee  or  the  company. 
Satterlee  v.  Strider,  81 W.  Va.  781,  8  S.  E.  Rep.  662. 

2.  Who  Mat  Maintain  Action. 

CommUsioner.— Ck>mmis8ioner8  appointed  by  a 
court  of  equity  to  sell  lands,  make  the  sale  and  take 
bonds  for  the  purchase  money,  made  payable  to 
themselves:  and  before  the  money  is  paid  the  com- 
missioners are  removed  and  others  are  appointed. 
The  last  commissioners  are  entitled  to  sue  at  law  on 
the  bonds,  in  the  names  of  the  first  to  whom  the 
bonds  were  made  payable."  Clarksons  v.  Doddridge, 
14  Gratt.  42;  Lewis  v.  Glenn.  84  Va.  »77,  6  S.  E.'Rep. 
866;  Triplett  v.  Goff.  83  Va.  785, 8  S.  E.  Rep.  525;  Sansr- 
Hton  V.  Gordon.  22  GratL  764. 

Executor.— If  one  of  two  executors  take  a  bond  to 
himself  as  executor  of  the  testator  (without  men- 
tion insr  the  other),  his  executor  may  sue  upon  it, 
notwlthstandinsr  the  other  executor  survived  him. 
and  acted  as  such,  and  arave  no  assent  to  the  institu- 
tion of  the  suit.    Pulliam  v.  Johnson^  4  Munf.  71. 

An  administrator  may  declare  in  the  debet  and 
dednet  on  a  bond  executed  to  himself  as  such,  and 
his  executor,  or  administrator,  has  a  rlsrht  to  briuff 
an  action  upon  it.    Bowden  v.  Tasrgrart,  8  Munf.  513. 

Corporation— Corporate  Name.— A  bond  executed  to 
the  "President  and  Managers  of  the  Culpeper  A^rri- 
cultural  and  Manufacturing  Society,"  may  be  sued 
upon  by  the  "Culpeper  Agricultural  and  Manufac- 
turiuff  Society."  that  beinsr  the  learal  style  of  the 
corporation.  Culpeper  Afirricultural  &  Mfff.  Soc  v. 
Diffffes.  6  Rand.  164. 

Joint  Bond-  Action  Must  Be  Joint.— All  the  obllsrees 
in  a  Joint  bond  must  join  in  an  action  thereon,  or 
some  sufficient  excuse  for  not  Joininff  them  must  be 


stated  in  the  declaration,  or  the  objection  is  fatal  oa 
creneral  demurrer.    Strange  v.  Floyd.  9  Gratt  474. 

Joint  and  Several  Bond.— When  a  bond  is  loint  and 
several,  and  the  oblisree  is  one  of  the  obligors,  be 
may  maintain  an  action  at  law  in  his  own  name 
against  one  of  the  other  obligors,  but  such  saitcoold 
not  be  maintained  at  law.  if  the  bond  was  a  joint 
bond  and  not  a  joint  and  several  bond.  Booth  v. 
Kinsey,  8  Gratt.  568;  Van  Winkle  v.  Blackford.  28  W. 
Va.  (TTl. 

Assignee.— A  bond  dated  the  4th  June  1774.  and 
signed  the  17th  November  1791,  will  be  governed  by 
the  act  of  October  1786,  ch.  20,  and  if  snch  bond  be 
one  with  a  collateral  condition  and  not  for  tlie  pay- 
ment of  money  or  tobacco,  no  action  can  be  main- 
tained thereon  under  the  statute  in  the  name  of  the 
assignee.    Henderson  v.  Hepburn,  S  Call  105  (SSJ. 

Presanptlon  as  to  Character  of  OMigatloii.— Neither 
the  scire  fadeu  nor  any  other  part  of  the  record, 
showing  what  was  the  character  of  the  obUgadon 
or  other  liability  upon  which  the  original  jadgment 
was  rendered,  and  the  defendant's  plea  not  averring 
that  it  was  such  a  statutory  bond  as  reQuired  thai 
there  should  be  a  relator  in  any  action  bronglit 
upon  it.  and  that  the  relator  should  be  the  party, 
having  the  legal  right  to  sue,  it  must  be  regarded 
as  a  common-law  bond  or  liability  subject  to  be  sued 
on  in  the  names  of  the  payees  without  a  relator,  or 
for  the  benefit  of  the  holder  or  any  party  entitled 
to  the  benefit  of  it.  Richardson  v.  Prince,  II  Gna 
190. 

8.  Pabtdes. 

Joint  OMIgatlons— Joint  Salt.— In  debt  on  a  bond 
against  the  heirs  of  the  obligor,  if  the  writ  (beinf 
made  part  of  the  record  by  oyer)  be  affain&t  fonr 
persons  as  heirs  of  said  obligor,  but.  by  the  decla- 
ration, three  only  be  charged  as  such,  the  decUia- 
tlon  is  too  defective  for  a  judgment  to  be  entered 
thereupon  for  the  plaintiff;  and  such  defect  is  sot 
cured  by  verdict.    Watson  v.  Lynch.  4  Munf.  94. 

Debt  upon  a  bond— defendant,  without  taking 
oyer,  pleads  payment,  with  leave  to  give  spedal 
matter  in  evidence.  The  bond  given  in  evidence 
had  the  name  and  6eal  of  another  obligor.  It  not 
appearing  in  the  appellate  court  by  a  bill  of  excep- 
tions, or  otherwise,  that  the  obligor  not  sned  was 
the  survivor,  and  the  jury  having  found  a  verdict 
for  the  plaintifi,  that  court  cannot  say  that  the 
judgment  rendered  upon  the  verdict  'was  erroneoa& 
Bently  v.  Harmanson.  1  Wash.  962  [273]. 

In  an  action  of  debt  against  one  obligor  only.  If 
the  declaration  describe  the  bond  as  joint,  and  do 
not  state  the  other  obligor  to  be  dead,  it  is  a  fatal 
error,  though  not  pleaded  in  abatement,  and  is  not 
cured  by  verdict.    Newman  v.  Graham,  3  Mnnf.  IS. 

Where  a  joint  bond  was  given  before  the  act  of 
1786,  and  after  that  act  went  Into  operation  one  of 
the  obligors  died,  living  the  other,  the  obligatica 
survived,  and  the  executors  of  the  deceased  were 
exonerated.  ElUott  v.  Lyell.  3  Call  234  [SOB] :  Wat- 
kins  V.  Tate.  3  Call  451  [521]  ;  Richardson  v.  John- 
son, 2  Call  445  [528] ;  Chandler  v.  Hill.  S  H.  db  M.  1ft: 
Stevens  v.  Taliaferro,  1  Wash.  194  [153]. 

Of  Writing  Binding  Persons  Jointly.— The  represen- 
tative of  one  bound  with  anothef ,  either  jointly  or 
as  a  partner,  by  judgment,  bond,  note,  or  otherwise, 
for  the  payment  of  a  debt,  or  the  performance  or 
forbearance  of  an  act,  or  for  any  other  thing,  and 
dying  in  the  lifetime  of  the  latter,  may  be  charged 
in  the  same  manner  as  such  representative  might 
have  been  charged,  if  those  bound  jointly  or  as 
partners,  had  been  bound  severally  as  well  as  jointly. 
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otherwise   than   as  partners.    Va.  Code  1887,  sec. 
2855,  p.  684. 

In  a  joint  bond  all  the  subscribers  thereto  are 
presumptively  principals  except  those  which  have 
the  word  "security"  before  their  names.  Harper  v. 
McVeis^h,  82  Va.  751. 1  S.  £.  Rep.  103. 

A  sealed  Instrument  in  the  slnsrular  number,  but 
slfined  and  sealed  by  two  persons,  is  Joint  and  sev- 
eral.   Holman  v.  Gilliam,  6  Rand.  38. 

The  executors  of  two  deceased  obliflrors  cannot  be 
joined  in  the  same  action.  Watkins  v.  Tate,  8  Call 
451  [631]. 

A  sinflrle  bill,  under  seal,  is  not  a  note,  but  a 
specialty ;  and  therefore,  the  drawer  and  endors- 
ers of  such  a  note,  made  negotiable  and  payable  at 
the  farmers*  bank,  cannot  be  sued  Jointly.  Mann 
V.  Sutton,  4  Rand.  253. 

Asslirnee.— In  a  suit  to  declare  void  a  bond  allesred 
to  have  been  executed  with  fraudulent  intent,  it 
appeared  that  the  bond  had  been  assigned  to  the 
wife  of  the  obligor,  ffeld^  the  assignee  should  have 
been  made  party  to  the  suit  and  the  failure  to  do  so 
may  be  taken  advantage  of  in  the  api>ellate  court. 
Thornton  v.  Gaar,  87  Va.  815, 13  S.  E.  Rep.  758 ;  Jame- 
son V.  Deshields,  8  Gratt  4;  Lynchburg  Iron  Co.  v. 
Taylor,  79  Va.  871 ;  Welch  v.  Solenberger,  85  Va. 
441,  8  S.  £.  Rep.  91 ;  James  Riv.  &  Kanawha  Co.  v. 
LitUeJohn,  18  Gratt  82. 

Derivative  Purchaser.— If  a  derivative  purchaser, 
by  assignment  of  a  title  bond,  file  his  bill  against 
the  vendor  for  a  specific  conveyance,  the  first  pur- 
chaser or  his  representatives  ought  to  be  made 
parties.    Hoover  v.  Donally,  3  H.  &  M.  316. 

Devisees  and  Leffatees.— In  a  suit  upon  a  bond 
against  a  principal  and  his  sureties,  if  one  of  the 
sureties  die,  his  personal  representative  and  his 
widow  who  is  his  sole  devisee  and  legatee,  should  be 
made  parties  to  the  suit  WythevlUe,  etc.,  Co.  v. 
Frick  Co..  96  Va.  141, 90  S.  E.  Rep.  491. 

Personal  Representatives  of  Plaintiff.— The  principal 
and  surety  to  a  bond  obtain  an  injunction  to  a 
judgment  against  them.  The  surety  dies  pending 
the  suit  in  chancery.  After  referring-  the  cause  to 
a  commissioner,  exceptions  to  the  report  on  account 
of  setoffs  disallowed  (some  of  which  were  claimed 
by  the  surety  himself),  and  the  court  rejecting 
them,  because  not  filed  in  time,  the  injunction  is  In 
part  dissolved,  and  in  part  perpetuated,  without 
makinf  the  representatives  of  the  deceased  plaintiff, 
a  party.  This  proceeding  is  erroneous.  A  rule 
should  have  been  given  him,  at  the  instance  of  the 
defendant,  that  unless  he  revived  the  suit  by  an 
appointed  time,  the  injunction  should  stand  dis- 
solved.   Jackson  v.  Arnold.  4  Rand.  195. 

Personal  Representatives  of  OUIflror.— Wbere  two  of 
three  obligors  in  a  bond  are  dead  and  insolvent, 
and  there  is  no  personal  representative  of  either  of 
them,  the  obligee  coming  into  equity  to  enforce  the 
payment  of  the  debt  against  the  personal  represen- 
tative of  the  other  obligor,  is  not  boand  to  have 
personal  representatives  of  the  deceased  Insolvent 
obllffors  appointed,  and  make  them  parties.  And 
this  especially  where  the  defendant  has  not,  by  his 
answer  or  in  other  mode  of  pleading,  objected  to 
the  failure  to  make  them  parties.  Montague  v. 
Turpln,  8  Gratt.  453. 

Foreiirn  Insurance  Company— Recovery  of  Premiums 
—Parties.— A  foreign  insurance  company  has  depos- 
ited bonds  with  the  treasurer  of  the  state  in  pur- 
suance of  the  statute  and  fails.  A  policy  holder 
may  sue  the  company  In  the  circuit  court  of  the 
city  of  Richmond,  and  make  the  treasurer  a  party 


defendant  to  subject  the  bonds  in  his  possession  to 
satisfy  the  premiums  he  has  paid  upon  the  policy. 
See  act  of  April  4.  1877,  amending  S  82,  ch.  86,  Code 
of  1878,  p.  888;  Universal  Life  Ins.  Co.  v.  Cogblll,  80 
Gratt  72. 

4.  Notice.— If,  in  a  motion  on  a  bond,  the  notice 
apprise  the  defendant  of  the  grounds  of  the  motion, 
it  is  sufllclent.  The  security  is  entitled  to  Judgment 
against  the  principal,  for  the  same  specific  thing 
which  he  has  been  adjudged  to  pay  himself.  Graves 
V.Webb,  ICaU  885  [448]. 

In  a  motion  on  a  bond  the  rule  governing  notices  is 
that  they  are  presumed  to  be  the  act  of  the  parties, 
and  not  of  lawyers,  and  are  viewed  with  great  in- 
dul£rence  by  the  court  If  the  notice  be  such  that 
the  defendant  cannot  mistake  its  object,  it  will  be 
sufficient  Board  of  Supervisors  v.  Dunn,  27  Gratt 
606;  Blanton  v.  Com.,  91  Va.  11.  20  S.  E.  Rep.  884; 
Monteith  v.  Com.,  15  Gratt  172;  Drew  v.  Anderson.  1 
Call  51;  Graves  v.  Webb,  1  Call  [448]  885;  Segoulne 
V.  Auditor,  4  Munf.  898;  Lemolgne  v.  Montgomery, 
6  Call  528;  Booth  v.  Kinsey,  8  Gratt  560;  Hendricks 
V.  Shoemaker,  3  Gratt  197;  White  v.  Sydenstricker, 
6  W.  Va.  46;  Board  v.  Parsons,  22  W.  Va.  811;  Shep- 
herd V.  Brown,  80  W.  Va.  18,  8  S.  E.  Rep.  190;  County 
Ct  V.  MUler.  34  W.  Va.  791,  12  S.  E.  Rep.  1078;  Carr 
V.  Meade,  77  Va.  142. 

5.  Allbgations. 

5ult  by  Commissioner— Allegation  of  Authority.— 
When  the  commissioner  sues  on  bonds  given  for  the 
purchaser  money  of  land  sold  by  him  he  must  aver 
in  his  bill  his  authority  to  sue,  or  at  least  to  collect 
the  money,  and  exhibit  therewith  the  decree  con- 
ferring the  authority.    Blair  v.  Core,  20  W.  Va.  266. 

A  special  commissioner  appointed  to  make  sale  of 
land  by  a  decree,  who  makes  the  sale  and  takes 
bonds  payable  to  himself  as  commissioner,  has  no 
authority  to  collect  or  sue  on  said  bonds  unless 
specially  appointed,  or  directed,  by  the  court  to  do 
so.  And  when  he  Is  so  authorized  and  brings  a  suit 
to  enforce  the  payment  of  such  bonds  he  must  aver 
in  his  bill  that  he  has  been  so  appointed  and  author- 
ized to  sue  and  collect  said  bonds.  If  he  fails  to 
make  such  averment  and  show  such  right  to  sue, 
his  bill  will  be  dismissed.  Blair  v.  Core,  20  W.  Va. 
265;  Clarke  v.  Shanklln,  24  W.  Va.  82  ;  Whitehead  v. 
Whitehead,  23  Gratt  376,  and  monographic  note  ap- 
pended thereto. 

Bond  of  Partners— Execution  by  One— Allesratlon  of 
Authority.— A  declaration  in  debt  against  two  part- 
ners in  trade,  charging  that  one  of  them  executed 
the  bond  for  himself  and  another  (without  any  other 
averment),  is  too  defective  to  support  a  Judgment 
against  such  other  partner,  though  he  pleaded  pay- 
ment and  a  verdict  was  found  against  him.  Gar- 
land V.  Davidson,  3 Munf.  189. 

Declaration  against  Remote  Heir— Descent  Traced.— 
In  declaring  against  a  remote  heir,  he  should  be 
charged  as  heir  of  the  heir  of  the  obligor,  or  as  heir 
of  the  obligor,  with  a  videlicet  setting  forth  the 
intervening  descent;  but  it  is  not  necessary  to  state 
how  he  is  heir.    Waller  v.  Ellis,  2  Munf.  88. 

Declaration  against  Partners— Allegation  of  Author- 
Ity.— A  declaration  in  debt  ag^ainst  two  partners  in 
trade,  charging  that  one  of  them  executed  the  bond 
for  himself  and  another  (without  any  other  aver- 
ment), is  too  defective  to  support  a  judgment  against 
such  other  partner,  though  he  pleaded  payment  and 
a  verdict  was  found  against  him.  Garland  v.  David- 
son, 3  Munf.  189. 

In  an  action  of  debt,  the  declaration  being  against 
A.  and  B.  merchants  and  partners,  and  charging- 
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that  A.  for  himself,  and  B.  by  his  certain  bill  penal 
bonnd  himself  and  his  heirs,  etc.  (the  bill  penal 
belnff  in  that  form),  without  containingrany  further 
ayerments.  was  adjndsred  to  be  insufficient  in  law  to 
maintain  the  action.  Shelton  y.  Pollock,  1  H.  &  M. 
422. 

Porm  of  Declaration— Common  Law.— It  is  neyer 
necessary  by  the  common  law  for  the  plaintiff 
in  his  declaration  to  state,  or  in  any  manner 
to  take  notice  of.  any  condition  subsequent  an- 
nexed to  the  rifirht  which  he  asserts;  for  the 
office  of  such  a  condition  is  not  to  create  the  riffht 
on  which  the  plaintiff  founds  his  demand,  but  to 
qualify  or  defeat  it.  The  condition,  therefore,  if 
performed  or  complied  with,  furnishes  matter  of 
defense  which  is  for  the  defendant  to  plead.  Carter 
V.  Noland,  86  Va.  608.  10  S.  E.  Rep.  605. 

In  a  debt  on  a  bond  with  collateral  condition,  if 
the  condition  be  not  set  out  in  the  declaration,  nor 
made  part  thereof  by  oyer,  it  should  be  distinctly 
stated  in  a  replication.  Qraham  v.  Graham,  4  Munf. 
fOB. 

In  a  debt  on  a  bond,  with  condition  to  perform  an 
award  to  be  made  by  certain  arbitrators,  the  con- 
dition beinsT  made  a  part  of  the  record  by  oyer,  and 
the  defendant  hayinsr  pleaded  "Ck>nditions  per- 
formed,** the  plaintiff  may  set  forth  the  award  and 
ayer  a  breach  of  the  condition,  by  a  special  replica- 
tion, not  hayinsT  done  so  in  his  declaration ;  but  if  he 
nesrlect  to  do  this,  and  reply  generally.  Judgment 
oufiTht  to  be  arrested,  after  a  yerdlct  in  his  favor. 
Oreen  y.  Bailey.  5  Munf.  246. 

The  rule  at  common  law  was  for  the  plaintiff  to 
count  upon  the  bond,  and  for  the  obliiror  in  the  bond, 
if  the  condition  amounted  to  a  defeasance  or  a 
covenant  not  to  put  the  bond  In  force,  at  any  time 
to  plead  the  covenant  to  the  action  on  the  bond  as  a 
release  or  in  bar;  but  if  the  covenant  was  not  to  put 
the  bond  in  force  for  a  limited  time,  the  obligor  was 
compelled  to  resort  to  an  action  on  the  covenant 
Carter  v.  Noland,  86  Va.  568, 10  S.  £.  Rep.  605. 

Porm  of  Declaration— Statute.— Under  the  statute  of 
8  &  9  W.  in.,  ch.  11,  S  8: 1  R.  C.  1819.  p.  500.  S  82:  Va- 
Code  1860,  ch.  177,  S  17;  W.  Va.  Code  ch.  181,  S  17.  p.  627, 
there  are  two  ways  of  declaring  on  a  bond  with 
collateral  conditions.  One  is  simply  to  declare  on 
the  oblifiratlon  without  settinsr  forth  the  conditions. 
If  this  is  done,  the  declaration  will  be  good,  till  the 
defendant  takes  oyer  of  the  obligation  and  thereby 
makes  the  conditions  a  part  of  the  declaration.  If 
after  such  oyer  the  defendant  pleads  conditions 
performed,  as  in  this  case,  the  plaintiff  ought  not  to 
reply  generally.  But  to  sustain  his  declaration,  the 
plaintiff  must  in  such  case  by  a  replication  allege  a 
breach  of  the  conditions.  The  better  mode  however 
of  pleading  in  such  a  case  is  to  set  out  in  the  decla- 
ration the  conditions  of  the  obligation,  and  assign 
the  breaches  of  it.  Allison  v.  Bank,  6  Rand.  227;  B. 
&  O.  R.  Co.  V.  Bitner,  15  W.  Va.  455;  Green  v.  Bailey, 
5  Munf.  246. 

Whether  the  bond  be  declared  on  as  the  single 
bill  without  noticing  the  condition,  or,  as  allowed  by 
statute,  the  condition  be  set  out  and  the  declaration 
and  breaches  be  assigned  therein,  the  form  of 
action  in  either  case  is  debt;  and  save  in  the  case 
of  official  bonds,  the  defendant  must  demand  the 
penalty  of  the  bond  and  alleg'e  its  non-payment  as 
in  all  other  cases  of  action  of  debt.  Reynolds  v. 
Hurst,  18  W.  Va.  648:  Allison  v.  Bank.  6  Rand.  227; 
Ward  V.  Fairfax  Justices,  4  Munf.  494;  Nadenbush 
V.  Lane,  4  Rand.  418:  Green  v.  Bailey,  5  Munf.  246; 
Braxton  v.  Lipscomb,  2  Munf.  282;  Green  v.  Dulany, 


2  Munf.  518;  Norvell  v.  Hudglns.  4  Munf.  496;  HIUv- 
Harvey,  2  Munf.  525;  Buckner  v.  Blair,  9  Vunf. 
836;  Nicholson  v.  Dixon,  5  Munf.  198;  Cobbs  v.  Foun- 
taine.  3  Rand.  484;  Strang^e  v.  Floyd.  9  Gratt.  474: 
DoufiTlass  V.  Central  Land  Co..  12  W.  Va.  510,  511; 
State  V.  McClane,  2  Blackf .  192;  State  v.  Phare*.  24 
W.  Va.  667.  4  Rob.  (New)  Pr.  109;  1  Rev.  Code  1819. 
p.  509,  sec.  82;  Va.  Code  1849,  ch.  172;  Va.  Code  1860^ 
ch.  172;  Va.  Code  1887,  ch.  160;  W.  Va.  Code  1899,  ch. 
126.  The  case  of  Vandlver  v.  Hyrc.  5  W.  Va.  414,  is 
overruled.  Kigg  v.  Parsons,  29  W.  Va.  582,  2  S  E. 
Rep.  81. 

Asslirninent  of  Breach— Pomi.—in  debt  on  a  bond 
with  collateral  condition,  if  the  breacb  be  assigned 
in  the  very  words  of  the  condition,  it  is  suffldeat. 
Cragrhill  v.  Pasre.  2  Hen.  &  M.  44& 

In  an  action  on  a  bond  with  collateral  condition, 
if  the  breach  be  assigned  in  as  general  terms  as 
those  of  the  condition,  it  is  sufficient.  Winslow  v. 
Com.,  2  Hen.  &  M.  459. 

Where  the  condition  of  the  bond  provides  for  a 
slnsrle  act  to  be  done,  the  breach  is  well  assigned  if 
it  be  in  the  words  of  the  condition,  or  words  which 
import  the  same  thinsr:  But  where  tbe  condition  of 
the  bond  requires  many  things,  the  omis^on  of 
any  one  of  which  would  constitute  a  breach,  a  par- 
ticular breach  should  be  specified  in  the  assignment. 
Com.  V.  Pry,  4  W.  Va.  721. 

In  debt  on  bond  with  collateral  condition,  an 
assisrnment  of  abreach  commencing  "and  whereas," 
etc.,  and  continuinsr  by  way  of  recital,  to  the  end. 
without  any  direct  averment,  is  not  sufficient  and 
such  error  is  fatal  on  sreneral  demurrer.  Syme  v. 
Griffin,  4  Hen.  &  M.  277. 

In  an  action  on  a  bond  it  is  not  necessary  for  the 
declaration,  after  the  assignment  of  breaches,  lo 
allesre  that  the  plaintiffs  have  been  injured  by  the 
breaches;  but.  it  is  sufficient  if  it  is  stated  that  an 
action  has  accrued  to  the  plaintiffs  to  demand  and 
have  the  penalty  of  the  bond.  Allison  v.  Bank,  6 
Rand.  203. 

A.  T.  executes  his  bond  as  follows:  March  ISth. 
1868.  I  hereby  bind  myself,  my  heirs,  etc,  to  pay  — 
the  amount  of  principal  and  interest  due  from  W.  A. 
J.  on  the  tract  of  land  purchased  by  him  of  G.  W.  J. 
and  wife.  Witness  my  hand  and  seal  the  day  and 
date  above.  And  he  delivers  it  to  W.  A.  J.  Bdl. 
W.  A.  J.  may  recover  upon  the  bond  against  A.  T.  if 
A.  T.  has  not  paid  the  debt,  thousrh  it  is  not  averred 
or  proved  that  W.  A.  J.  has  paid  it,  or  has  been 
otherwise  injured  by  the  failure  of  A.  T.  to  payiL 
Jones  V.  Thomas,  21  Gratt  96. 

Breach— What  Constitutes.— In  an  action  of  cove- 
nant, on  a  covenant  whereby  defendant  acknovl- 
edges  that  he  has  received  from  plaintiff  two  bonds 
for  collection,  which  when  collected  are  to  be 
credited  on  a  bond  of  a  third  person  held  by 
defendant,  one  count  in  the  declaration  assigns  the 
breach,  that  though  defendant  collected  the  two 
debts,  he  did  not  give  credit  for  the  amount— another 
count  assigns  the  breach,  that  defendant  did  not  and 
would  not  collect  the  debts,  or  make  any  endeavor 
to  collect  them,  and  failed  In  any  manner  to  account 
for  the  same— and  a  third  count  alleges,  that  by  the 
covenant  defendant  promised  to  endeavor  to 
collect  the  debts,  and  assigns  for  breach  that  he  did 
not  endeavor  to  collect  them;  defendant  takes 
oyer  of  the  covenant,  and  demurs  generally  to  the 
declaration.  Held,  each  and  all  of  the  counts  are 
good.    Jarrett  v.  Jarrett,  7  Leiffh  9S. 

Covenant  (as  well  as  debt)  lies  on  a  bond  with 
collateral  condition.    If  there  be  no  stipulation,  by 
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articles,  or  in .  the  condition  itself,  that  it  shall  be 
performed,  the  breach  assigned  should  be  the  f  aillnsr 
to  pay  the  penalty:  but,  where  such  stipulation  is 
either  expressed  or  implied,  the  failing  to  perform 
the  condition  may  be  assigned  as  the  breach.  Ward 
▼.  Johnston,  1  Munf .  45b 

Ajslsnments  of  Breach— Number.— In  a  declaration 
on  a  bond  with  collateral  condition,  if  there  be  two 
assignments  of  breaches,  and  eitber  assignment  be 
^ood,  and  the  w&ole  declaration  is  demurred  to,  the 
demurrer  ought  to  be  overruled.  Martin  v.  Sturm, 
6  Rand.  603. 

When  a  declaration  or  a  bond,  although  it  contains 
but  a  single  count,  assigns  several  breaches,  2is  was 
done  in  this  case,  it  is  proper  to  demur  to  the  entire 
declaration  and  to  each  assignment  of  breaches; 
for,  if  the  demurrer  is  merely  to  the  declaration  and 
it  contains  matter  sufficient  to  maintain  the  action, 
the  demurrer  must  be  overruled,  even  when  the 
breaches  assigned  are  defective  or  insufficient,  and 
this  will  be  so  notwithstanding  the  general  demurrer 
states  as  special  causes  therefor  such  defects  and 
Insufficiencies  of  the  breaches  assigned.  Henderson 
T.  Stringer,  6  Qratt.  190;  Wright  v.  Mlchie,  6  Gratt 
854:  Wheeling  v.  Black,  25  W.  Va.  278. 
DEMAND  OF  PENALTY. 

Penal  Bond— Amoant  Demanded  In  Declaration.— In 
debt  on  a  judgment  for  the  penalty  of  a  bond,  "to  be 
discharged  by  a  smaller  sum  with  interest,"  the  dec- 
laration ought  not  to  demand  the  smaller  sum  with 
interest  till  paid,  but,  "the  penalty  to  be  discharged 
thereby."  And  error  in  this  respect  is  fatal,  even 
after  verdict    Anderson  v.  Price,  4  Munf.  307. 

Allegation  of  Nonpayment.— In  an  action  on  a 
bond  to  more  than  one  obligee  nonpayment  of  the 
debt  to  all  of  the  obligees  must  be  averred  in  sub- 
stance in  the  declaration;  or  the  objection  will  be 
fatal  on  general  demurrer.  Strange  v.  Floyd,  9 
Oratt  474. 

In  an  action  on  a  bond  oyer  was  prayed  and 
ffiranted  and  demurrer  was  entered.  It  appearing 
that  the  declaration  failed  to  aver  the  nonpayment 
of  the  debt  by  the  co-obligors,  it  was  held  that  the 
declaration  was  fatally  defective  and  the  demurrer 
should  have  been  sustained.  Vandiver  v.  Hyre,  5 
W.  Va.  414. 

Formal  Defects  In  Declaration.— In  an  action  on  a 
tK>nd  the  declaration  does  not.  In  its  commence- 
ment, aver  that  A.  T.  covenanted  with  the  plaintiff 
to  pay  the  debt ;  but  It  does  so  in  a  subsequent  part 
of  it.  This  Is  substantially  sufficient  Jones  v. 
Thomas,  21  Gratt  M. 

In  an  action  by  the  administrator  of  a  special 
commissioner  on  bonds  taken  for  the  price  of 
lands  sold  by  him,  it  is  no  ground  for  demurrer 
that  the  declaration  states  that  the  suit  is  for  the 
use  of  the  successor  of  such  commissioner.  Trip- 
lett  V.  Goff.  83  Va.  784.  3  S.  E.  Bep.  525. 

In  considering  a  demurrer  to  a  declaration, 
where  oyer  is  craved  of  the  bond  sued  upon,  the 
court  can  only  look  at  the  declaration  and  bond, 
and  if  words  in  the  bond  without  the  addition  of 
extraneous  facts,  are  insensible,  they  will  be  treated 
as  surplusage.    Smith  v.  Lloyd,  16  Gratt  29& 

(L  Vabianck. 

Material  Variance.— Where  there  is  a  plain  vari- 
ance between  a  declaration  and  the  bond  offered  in 
evidence  thereunder,  the  bond  should  be  rejected. 
Harris  v.  Lewis,  5  W.  Va  576. 

Variance  between  the  declaration  and  the  evi- 
dence, and  between  the  judgment  and  the  declara- 
tion, is  error.    Cook  v.  Berkley,  3  Call  828  [379]. 


In  debt  on  a  bond,  if  the  declaration  describe  it  as 
a  writing  obligatory  for  a  sum  of  money;  and  the 
defendant  without  praying  oyer  of  the  bond,  plead 
payment  and  also  several  other  pleas,  alleging  per- 
formance of  a  condition,  according  to  which  the 
bond  was  to  be  discharged,  by  the  delivery  of  a 
certain  quantity  of  iron:  and.  issue  being  joined 
thereupon,  the  parties  go  to  trial;  and  it  appears,  by 
bills  of  exceptions,  that  the  evidence  before  the  jury 
did  not  apply  to  the  plea  of  payment  but  to  the 
other  pleas  only;  a  verdict  for  the  defendant  ought 
to  be  set  aside,  and  a  new  trial  awarded,  with  leave 
to  him  to  take  oyer  of  the  condition  of  the  bond,  and 
plead  denovo:  all  his  pleas,  except  that  of  payment 
being  Irrelevant  to  the  claim  set  out  in  the  declara- 
tion, and,  therefore,  the  issues  joined  upon  them 
being  immaterial.  And  this  is  the  case,  notwith- 
standing a  copy  of  a  bond,  corresponding  yrith  that 
described  in  the  pleas,  be  inserted  In  the  transcript 
of  the  record,  and  certified  by  the  clerk  to  be  the 
bond  on  which  the  declaration  was  filed.  Beatty  v. 
Smith,  5  Munf.  30. 

Plaintiff  counts  on  a  bond  dated  in  1811 ;  upon  oyer 
craved,  a  bond  is  shown  dated  in  1810:  and  after- 
wards plaintiff  demurs  to  a  plea  of  defendant  Held, 
the  variance  between  the  bond  alleged  in  the  decla- 
ration, and  the  bond  shown  on  oyer,  is  fatal.  Ben- 
nett V.  Giles,  6  Leigh  Slfl. 

It  is  fatal  variance  to  offer  in  evidence  a  bond 
executed  to  A.  surviving  partner  of  A.  B.  &  Co.,  on  a 
declaration  making  profert  of  a  bond  to  A.  Moore 
V.  Fenwick.  Gilmer  214. 

A  writing  beginning,  "Know  all  men,  etc.,  that  I, 
H.  B..  of  the  County,  etc,  am  held  and  firmly 
bound,"  etc.,  and  running  throughout  in  the  name 
of  H.  B.  alone,  is  not  to  be  received  as  evidence  In 
support  of  a  declaration  against  H.  B.  and  H.  B.. 
charging  that  they  both  acknowledged  themselves 
to  be  indebted,  etc..  notwithstanding  the  name  of 
H.  B.  was  signed  under  that  of  H.  B.  and  issue  was 
not  joined  on  the  plea  of  non est faetum  ornil  debet, 
but  of  "payment  by  H.  B. "    Bell  v.  Allen,  8  Munf.  118. 

Immaterial  Variance.— It  is  not  a  material  variance 
to  omit  to  state  in  the  declaration  the  words  *'Of  the 
County  of  Essex,"  the  place  of  the  obligor *s  resi- 
dence, which  is  stated  in  the  bond.  Evans  v.  Smith. 
1  Wash.  04  [78]. 

Declaration  upon  a  bond  given  to  the  plaintiff  of 
the  county  of  S.,  on  account  of  Messrs.  P.  &  G.. 
merchante  in  Glasgow.  The  omission  in  the  decla- 
ration to  state  the  county,  or  for  whose  use  the 
debt  was  contracted,  is  not  a  material  variance. 
Peter  v.  Samuel,  1  Wash.  331  [267]. 

Variance  between  the  date  of  the  bond  declared 
on,  and  that  recited  in  the  award,  is  not  fatal,  if 
they  agree  in  every  other  particular ;  that  is  to  say, 
if  the  bond  declared  on,  have  the  month  blank,  and 
the  award  recites  the  month,  it  will  not  be  fatal  if 
the  bonds  agree  In  other  respects.  Boss  v.  Overton. 
8CaU268[800]. 

If  the  bond  be  described  in  the  declaration  as 
bearing  date  on  the  4th  of  January,  1773,  and  the 
date  of  the  bond  produced  to  the  jury  be  the  4th  of 
January,  1775,  a  general  verdict  for  the  defendant 
ought  to  be  sustained.  Gordon  v.  Browne,  3  H.  A 
M.  219. 

If  a  bond  be  payable  to  James  Whitlow,  jun.  and 
the  declaration  describe  it  as  payable  to  the  plain- 
tiff, after  naming  him  as  "James  Whitlow,  jun.  alias 
James  Whitlock;"  this  is  not  such  a  variance  as 
should  prevent  it  from  being  received  as  evidence. 
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in  support  of  the  declaration,  on  tlie  plea  of  pay- 
ment.   Whitlock  r.  Ramsey.  2  Munf.  610. 

Wben  a  bill  to  enforce  the  lien  of  a  Judgment,  the 
bill  sets  out  only  the  judgment,  and  not  the  bond  as 
evidence  of  the  debt,  if  defendants  by  their  answer 
extend  their  defense  to  the  debt  itself,  as  If  no 
jndfirment  existed,  and  the  court  can  see  that  full 
defense  was  allowed  and  made  as  if  there  had  been 
no  judgment,  it  will  treat  the  case  as  if  the  bond 
instead  of  judgment,  had  been  set  out  as  evidence 
of  the  debt  and  will  render  Judffment  according'ly. 
Br e wis  v.  Lawson,  76  V  a.  86. 

Declaration— Defect*— Waiver  of  Objection. —In  debt 
upon  a  bond  payable  at  a  future  day,  if  the  declara- 
tion describes  the  penalty  as  payable  on  that  day. 
and  the  defendant  pleads  payment,  he  cannot 
object  to  the  variance  at  the  trial  of  the  cause. 
Browne  v.  Ross,  4  Call  281. 

In  covenant,  defendant  takes  oyer  of  the  covenant, 
and  afterwards  pleads  "covenants  performed.*' 
Held,  that  defendant  by  oyer  has  made  the  covenant 
itself  a  part  of  the  record,  and  cannot  at'  trial  of 
the  issue,  object  to  the  covenant  as  evidence,  on  the 
ground  of  variance  between  it  and  the  covenant  set 
forth  in  the  declaration.  Armstrong*  v.  Arm- 
strongs, 1  Leigh  491  [599]. 

In  debt  on  a  bond,  if  the  defendant  crave  oyer,  and 
then  plead  "conditions  performed,"  he  cannot  take 
advantasre  of  a  variance  between  the  declaration 
and  bond:  and  though  the  plaintiff  declare  asrainst 
one  of  several  obliffors,  without  statlnsr  that  they 
were  severally  bound,  yet,  if  the  bond  appear  to  be 
joint  and  several,  it  is  sufflcienL  Meredith  v.  Duval. 
1  Munf.  70. 

Bond,  with  condition,  that  the  defendant  would 
faithfully  collect  certain  debts  due  to  the  oblisree, 
and  would  pay  the  amount  so  collected,  and  return 
an  account  of  his  collection,  and  surrender  all 
bonds  not  fully  paid,  when  required,  except  such  as 
miffht  be  lodg'ed  with  clerks,  or  lawyers,  to  bring* 
suit  on,  the  obligor  agreeing  to  perform  the  duty  of 
a  collector,  and,  in  all  thinsrs  relative  to  the  busi- 
ness, to  act  for  the  benefit  of  the  obligee,  to  the  best 
of  his  skilL  The  declaration  on  this  bond  lays  the 
breach  on  the  defendant's  neg^lectinsr  to  brinsr  suits 
for  the  recovery  of  the  debts,  etc.  The  variance  Is 
not  material,  particularly  after  verdict— if  it  was 
material,  the  defendant  misrht  have  demurred. 
Hawkins  v.  Berkley,  1  Wash.  200. 

H.  PLBA5. 

1.  InQvnebal. 

Deniurrer--Oycr.— To  take  advantasre  by  demurrer 
of  a  variance  between  the  declaration  and  the  bond 
declared  on,  the  defendant  must  crave  oyer  of  the 
bond.    Sterrett  v.  Teaford,  4  Gratt  84. 

In  an  action  of  debt  upon  a  bond,  plaintiff  to 
excuse  the  nonproduction  of  the  bond,  in  answer 
to  oyer  craved  by  the  defendant,  says  the  bond  is 
filed  in  another  court;  that  he  applied  to  that  court 
for  it,  that  his  application  was  opposed  by  the 
defendant,  and  was  refused  by  the  court.  This  is  a 
sufficient  excuse  for  not  producing  the  original 
bond.    Smith  v.  Lloyd.  16  Gratt  295. 

Pailure  to  Insert  Penalty-Objection  by  Plea.— Debt 
on  a  bill  penal  for  $100,  conditioned  to  pay  $47.  The 
defendant  moved  the  court  to  stay  proceedings, 
because  the  penalty  was  inserted  for  the  purpose  of 
giving  the  court  a  jurisdiction  which  the  law  with- 
held. Decided,  that  the  superior  court  oug'ht  not 
to  sustain  the  motion,  but  declined  decldlnsr  whether 
the  fact  alleged  would  avail,  if  pleaded.  Heath  v. 
Blaker,  2  Va.  Cas.  215. 


Pleas  In  Abatement— When  Plied.— The  plea  set- 
tinsr  up  the  fact  that  the  plaintiffs,  commissioners 
of  the  court  appointed  in  a  chancery  suit,  and  in 
a  proceediufiT  at  law  to  recover  on  a  bond  executed 
to  them  as  such  commissioners,  had  not  executed 
the  bond  required  by  statute,  and  were  therefore  not 
entitled  to  maintain  such  action,  is  a  plea  in  abate- 
ment, and,  under  the  statute,  must  be  filed  at 
rules,  and  cannot  be  received  in  court-  Flesher  v. 
Hassler,  29  W.  Va.  404,  1  S.  E.  Rep.  580. 

Special  Pleas  Provable  under  Oeneral  Usoe.— Where 

the  ffeneral  issue  has  been  pleaded,  special  pleas 
thatset  up  matter  of  defence  which  can  be  proved 
under  the  sreneral  Issue  should  be  rejected.    Blank- 
enship  V.  Ely,  98  Va.  859,  30  S.  E.  Rep.  484 ;  CampbcU 
Ck>.  V.  Angus,  91  Va.  438,  23  S.  £.  Rep.  107  ;  Richmond 
R.  CJo.  V.  N.  Y.,  etc,  R.  Co.,  95  Va.  386. 28  S.  E.  Rep,  351 
Sufficiency  of  Plea.— The  condition  of  a  bond  being 
"whereas  the  oblicror  did  lend  to  J.  W.  $2,500  of  the 
obligee's  money,  and  the  said  J.  W.  havingr  failed, 
but  before  he  failed  paid  $500,  and  whereas  the  said 
obliffor  hath  instituted  a  suit  against  said  J.  W.  for 
the  recovery  of  said  money  :  now.  if  the  said  obligor 
shall  pay  the  whole  sum  so  lent,  if  it  can  be  recov- 
ered from  the  said  J.  W.  or.  in  case  it  cannot  be 
wholly  recovered,  will   lose  the   one-half  of  thst 
sum  which  cannot  be  recovered,    then  the  above 
obligation  shall  be  void,  otherwise  to  remain  in  full 
force  and  virtue ;"— aplea  statins:  ''that  he,  the  said 
obllffor  could  not  recover  of  J.  W.  or  his  endorser, 
the  sum  of  money  in  the  said  condition  mentioned, 
or  any  part  thereof,  and  that  he  paid  to  the  obligee 
one-half  of  the  sum  which  could  not  be  so  recovered, 
and  the  further  sum  of  five  hundred  dollars,"  is  a 
firood  and  sufficient  plea  in  bar  to  an  action  upon  the 
bond  ;  without  any  further  averment  that  the  said 
obligor  had  used  due  diligrence  tn  prosecuting  the 
suit  ag'ainst  J.  W. :  and  without  statingr  what  meas- 
ures he  had  taken  to  recover  the  money,  or  who  Uie 
endorser  was.    Cooke  v.  Graham,  5  Munf.  itsl 

If  there  be  two  bonds,  one  payable  at  the  death 
of  the  intestate,  and  the  other  not,  the  adminis- 
trator may  delay  the  creditor  In  the  first  with 
dilatory  pleas  until  the  second  becomes  payable: 
and  then  confess  judg-ment  upon  the  latter  pending 
the  prior  suit  upon  the  first,  and  plead  it  tn  bar  of 
the  first  action.  For  among*  creditors  of  equal 
difirnity.  the  administrator  may  prefer  either:  and 
the  second  bond  was  deMtum  in  jtrtesenii,  though 
payable  at  a  future  day.  Mayo  v.  Bentley.  4  Call 
528. 

In  a  contest  between  the  creditors  of  a  husband 
and  the  wife  to  set  aside  a  conveyance  as  fraudulent 
it  is  immaterial  that  the  l)ond  which  furnished  a 
consideration  of  the  conveyance  was  not  eiven  in 
for  taxation.  That  question  can  only  be  raised  by 
the  government;  as  to  the  creditor,  it  is  none  of  his 
business.  Spence  v.  Repass,  94  Va.  710.  27  S.  E.  Rep. 
583. 

''Conditions  Performed.'*— A  plea  of  '^conditions 
performed"  in  an  action  on  a  bond  with  collateral 
condition  controverts  and  calls  for  proof  by  the 
plaintiff  of  all  the  facts  alleged  by  him  essential  to 
sustain  his  action,  except  that  it  admits  the  bond. 
Altizer  V.  Busklrk.  44  W.  Va.  250,  28  S.  E.  Rep.  7». 

The  plea  of  conditions  performed,  to  an  action  of 
debt  for  money,  is  equivalent  to  the  plea  of  pay- 
ment.   Hammltt  v.  Bullett.  1  Call  49S  [607]. 

Where,  in  an  action  of  debt  on  a  bond,  with  collat- 
eral condition,  the  only  plea  filed  was  "conditions 
performed,"   the    defendant  is    not   under   these 
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pleadinfiTs,  entitled  to  prove  a  set-off.  Botetourt 
County  V.  Bursrer.  86  Va.  530, 10  S.  E.  Rep.  264. 

In  debt  on  a  bond  conditioned  that  the  oblisror 
shall  make  a  title  to  a  part  of  laud,  when  thereunto 
lawfully  required;  if  the  defendant  plead  corenant 
performed,  and  issue  be  joined  thereupon,  the 
plaintiff  is  not  bound  to  prove  on  his  part  any 
demand  of  a  deed.    Pate  v.  Spotts,  6  Munf .  394. 

Title  bond  executed  by  S.  W.  with  condition  that 
S.  should  convey  rood  title  to  W.,  not  to  him  and  his 
assigns,  in  200  acres  of  land:  this  bond  is  assifirned 
by  W.  to  M.  and  by  M.  to  B.  and  while  the  bond  is 
held  by  M.  the  first  assieuee,  S.  and  his  wife  make  a 
conveyance  of  the  title  to  M.  who  refuses  to  accept 
the  same:  in  action  by  W.  for  benefit  of  B.  the  last 
assignee,  and  upon  pleas  of  conditions  performed, 
and  of  conveyance  to  M.,  hdd^  that  the  condition  of 
the  bond  requires  that  the  title  shall  be  made  to  W. 
and,  if  there  was  proof  of  a  conveyance  of  title  to 
M.  that  would  not  sustain  the  plea  of  conditions 
performed,  and  the  second  plea  of  a  conveyance  to 
li.  is  nousrht.    Wallace  v.  Shaffer,  13  Leiffh  640  [628]. 

"Non  Damniflcattts.**— The  plea  of  "non  damnifUsatut'' 
Is  a  ffood  plea,  only  where  the  condition  is  to  indem- 
nify and  save  harmless.  The  plea  should  sro  to  the 
riffht  of  action,  not  to  the  question  of  damages. 
Archer  v.  Archer,  8  Gratt  580. 

Wherever  the  plea  of  "non  damnijlcatu»''  is  a  rood 
plea,  it  is  equivalent  to  the  plea  of  ''condUiotu  per- 
formed.** And  if  this  last-mentioned  plea  has  been 
filed  in  a  cause,  it  is  no  error  to  refuse  the  applica- 
tion at  a  subsequent  term,  to  file  the  former.  Arch er 
▼.  Archer.  8  Oratt.  530;  Elam  v.  Bank,  86  Va.  02,  0  S. 
£:.  Rep.  408. 

**Noii  Est  Pactum."— In  an  action  of  debt  founded 
on  a  bond  or  other  deed,  the  defendant  may  put  in 
issue  the  execution  of  the  instrument  by  pleading- 
non  eet /aetumgenerailly  a,nd  in  the  common  form. 
But  if  he  wishes  to  separate  the  law  from  the  facts, 
so  that  the  court  may  pass  upon  the  sufllciency  of 
any  special  firround  why  it  is  not  his  deed,  then  he 
must  alleffe  such  facts  specially,  concluding' with 
an  *"etsicnonett  factum,**  "and  so  is  not  his  act** 
American,  etc.,  Co.  v.  Burlack,  35  W.  Va.  647. 14  S.  E. 
Rep.  810. 

A  plea  of  non  est  factum  ouffht  in  general  to  be  re- 
ceived by  the  court,  notwithstanding  the  defendant 
has  previously  pleaded  payment:  especially,  if  it  be 
offered  under  circumstances  showing  it  is  not  in- 
tended for  the  purpose  of  delay.  Jackson  v.  Web- 
ster. 6  Munf.  462. 

A  special  plea  of  non  est  factum  which  admits  the 
execution  and  delivery  of  the  bonds  sued  on,  but 
avers  that  they  were  to  be  redelivered  to  defendant 
when  he  should  request  it,  is  not  a  ffood  plea.  Har- 
ris V.  Harris,  38  Oratt  780. 

Where  there  are  two  defendants  in  a  suit  on  a 
joint  obligation  and  one  appears  and  answers  and 
disproves  the  plain  tiff  *s  case,  the  plaintiff  cannot 
have  a  decree  asrainst  the  other  who  has  made  de- 
fault and  asrainst  whom  the  bill  has  been  taken  pro 
confesso.  Ashby  v.  Bell,  80  Va.  811;  2  Barton's  Ch. 
Pr.  (2d  Ed.)  sec.  240. 

Thoufirh  a  bond  or  covenant  executed  by  one  partr 
nerof  a  mercantile  house,  in  the  name  of  the  firm, 
for  a  debt  of  the  partnership,  is  not  blndiufir  on  his 
co-partner  who  did  not  seal  the  instrument  yet  if 
the  debt  be  orifirinally  a  debt  of  the  concern,  both 
partners  are  liable  for  it  to  the  creditor.  Sale  v. 
Dlshman,  3  Leisrh  503  [548] :  Weaver  v.  Tapscott  0 
LeifiTh  424;  Brooke  v.  Washiufirton,  8  Gratt  248:  Ward 
V.  Motter,  2  Rob.  536;*  Gait  v.  Calland.  7  Leiffh  504; 


Parker  v.  Cousins,  2 Gratt  372:  Williams  v.  Donasrhe, 
1  Rand.  800;  Jordan  v.  Miller.  75  Va.  442;  Niday  v. 
Harvey,  0  Gratt  454;  Morris  v.  Morris,  4  Gratt  327. 

2.  Kinds  or  Pleas. 

a.  Fraud.— In  a  court  of  common  law,  fraud  may 
be  firiven  in  evidence  to  vacate  a  deed  on  the  plea  of 
non  est  factum,  if  such  fraud  relates  to  the  execution 
of  the  instrument,  as,  for  example,  the  essential  ele- 
ment of  delivery.  American,  etc.,  Co.  v.  Burlack, 
85  W.  Va.  647, 14  S.  E.  Rep.  310.  See  Va.  Code  1887.  % 
8S399. 

A  bond  may  be  sold  for  much  less  than  its  nomi- 
nal amount  and  such  sale  will  be  enforced  in  a 
court  of  equity,  as  well  as  in  a  court  of  law,  if  no 
fraud  or  usury  appear  in  the  transaction.  Kenner 
V.  Hord,  2  Hen.  &  M.  14. 

If  a  bond  be  made  joint  without  fraud  or  mistake, 
equity  will  not  charge  the  executor  of  the  surety, 
who  was  discharged,  at  law,  by  his  death,  in  the  life- 
time of  the  principal.  Miter,  if  the  lending-  had 
been  to  both.    Harrison  v.  Field,  2  Wash.  176  [136]. 

In  a  debt  on  a  bond,  a  plea,  that  the  bond  was 
obtained  by  fraud,  covin,  etc.,  without  saying: 
whether  the  fraud  was  in  the  consideration  of  the 
bond,  or  in  its  execution.  Is  immaterial.  Tomlinson 
V.  Mason.  6  Rand.  160;  Wyche  v.  Macklin,  2  Rand.  486. 

Plaintiff  brlng-s  action  of  debt  on  a  bond  for  ItOO. 
Defendant  pleads  g-enerally  breach  of  warranty  of 
soundness  of  the  chattel  sold.  Held,  evidence  of 
fraud  in  the  procurement  of  the  warranty  was 
properly  admitted  on  behalf  of  the  plaintiff.  Mor- 
row V.  Bailey,  2  W.  Va.  326;  Code  of  1860.  ch.  173,  sec. 
5  and  0. 

A  bond  executed  by  a  debtor  in  fraud  of  his  cred- 
itors, thouffh  void  as  to  them,  is  nevertheless  valid 
between  the  parties:  the  debtor  will  not  be  per- 
mitted to  set  up  his  own  fraud  in  avoidance  of  the 
bond.  Burtners  v.  Keran,  24  Gratt  70;  Harris  v. 
Harris,  23  Gratt  787;  Martin  v.  Lewis,  30  Gratt  687. 

h.  Failure  of  Consideration. 

Bond— Action— Failure  of  Consideration.— It  was  not 
permitted  at  common  law,  in  an  action  upon  con- 
tracts under  seal,  to  prove  a  failure  in  the  consider- 
ation of  the  contract  or  fraud  in  its  procurement, 
and  breach  of  warranty  of  the  title  or  soundness  of 
personal  property,  but  defendant  had  to  revert  to 
his  independent  action  for  relief.  These  defences 
are  allowed  only  by  virtue  of  statute.  Tyson  v. 
Williamson,  06  Va.  636,  32  S.  E.  Rep.  43;  Wyche  v. 
Macklin,  2  Rand.  426;  Association  v.  Rockey,  98  Va. 
678.  25  S.  E.  Rep.  1000;  4  Min.  Inst  <8d  Ed.)  702;  Va. 
Code  1887.  $  3200. 

Since  the  statute  allowiuff  the  defence  or  failure 
of  consideration  to  be  made  in  an  action  on  a  sealed 
instrument,  defendant  may  set  up  this  defence 
either  at  law  or  in  equity;  and  it  is  not  necessary  in 
order  togrive  the  court  of  equity  jurisdiction  in  such 
case  that  defendant  should  offer  any  excuse  for  not 
making  such  defence  in  a  court  of  law.  Ludiufftou 
V.  Tiffany.  6  W.  Va.  11. 

Illeralit3*  of  consideration  in  a  sealed  document 
may  be  shown  at  law,  but  not  want  of  consideration, 
or  failure  of  consideration,  according  to  common- 
law  principles.  The  statute  ($  5,  ch.  126,  Code), 
changes  the  rule  by  allowing  failure  of  considera- 
tion to  be  pleaded  at  law,  but  not  mentioning-  want 
of  consideration,  leaves  that  as  at  common  law;  so 
neither  at  common  law  nor  under  %  5,  ch.  126,  Code, 
can  want  of  consideration  be  pleaded  or  shown  at 
law.  Williamson  v.  Cline,  40  W.  Va.  205,  20  S.  E.  Rep. 
021;  Harris  v.  Harris,  23  Gratt  787. 

A.  and  B.  execute  a  joint  bond  to  C.  part  of  the 
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consideration  of  which  is  the  price  of  a  parcel  of 
com  sold  by  C.  to  A.  deliverable  at  a  day  subsequent 
to  the  date  of  the  bond;  the  corn  is  not  delivered 
according  to  contract;  in  debt  on  the  bond  by  C. 
affainst  A.  and  B.  the  defendants  cannot  set-off  the 
value  or  price  of  the  com.  Christian  v.  Miller,  8 
LeiffhTS. 

In  an  action  on  a  bond  for  five  hundred  dollars, 
given  for  the  last  payment  of  the  purchase  money 
of  land,  a  plea  that  the  plaintiff  was  to  make  defend- 
ant a  rood  title  to  the  land  upon  the  payment  of 
the  bond,  and  that  defendant  had  offered  to  pay  it 
upon  the  making  of  the  title,  and  the  plaintiff  had 
failed  and  refused  to  make  the  title,  by  reason 
whereof  the  consideration  had  failed  to  the  extent 
of  two  hundred  and  fifty  dollars,  is  not  a  rood  plea 
in  substance.    Watkins  v.  Hopkins,  18  Gratt  743. 

In  an  action  of  debt  upon  a  bond,  defendant 
pleads  that  the  bond  was  riven  for  the  price  of 
roods  which  he  bourht  of  plaintiff,  who  represented 
that  they  were  sound  and  marketable,  when  in  fact 
they  were  unsound  and  damared,  and  by  means 
thereof  unsaleable  :  but  the  plea  does  not  aver  a 
warranty  of  the  quality  of  the  roods  ;  or  that  the 
plaintiff  knew  that  the  said  representations  made 
by  him  were  untrue  ;  or  that  he  used  any  fraud  or 
art  to  disruiseor  conceal  their  true  condition  or 
quality.  The  plea  is  defective ;  and  properly  re- 
jected when  tendered.  Cunninrham  v.  Smith,  10 
Gratt.  266,  00  Am.  Dec.  888. 

Where  the  purchaser  of  land  rives  bonds  for  the 
purchase  money,  payable  at  different  times ;  and 
the  arreement  is,  that  if  the  title  to  any  part  of  the 
land  prove  defective  a  deduction  from  the  purchase 
money  shall  be  made,  in  proportion  to  the  value  of 
the  land  lost ;  a  court  of  equity  will  not  protect  the 
purchaser,  arainst  an  assirnee  of  one  of  the  bonds, 
on  the  rround  of  a  defect  in  the  title  to  part  of 
the  land;  if  it  appear  that  the  bonds  not  assirned, 
and  remaininr  unsatisfied,  are  sufficient  to  indem- 
nify him  aralnst  such  loss.  Foreman  v.  Newklrk, 
8  Munf .  275. 

c.  lUeoality.—lu.  an  action  of  debt  on  a  bond  a  plea 
that  the  oblirors  of  the  bond  and  the  obliree,  beinr 
all  parties  to  the  paper,  were  officers  in  the  service 
of  the  so  called  Confederate  States  of  America,  en- 
rared  in  unlawful  war  arainst  the  United  States 
of  America,  and  that  the  sole  consideration  of  said 
writinr  obliratory  was  certain  notes  which  were 
issued  to  maintain  said  unlawful  war,  constitutes 
no  valid  defence  to  the  action.  Payne  v.  Bowlin. 
«  W.  Va,  278. 

d.  Mistak^.^In  an  action  of  debt  on  a  bond  when 
defendant  sets  up  equitable  plea  in  defence,  an 
instruction  that,  "no  irnorance  or  mistake  of  law 
can  be  considered  as  a  defence  in  this  case,  because 
the  suit  is  in  a  court  of  law,"  is  erroneous.  Brown 
V.  Rice,  76  Va.  629. 

e.  Alteration,  —A  material  alteration  of  a  bond  after 
its  execution,  when  intentionally  made  by  one 
havinr  an  Interest  in  it,  and  without  the  consent  of 
the  party  bound  by  it,  invalidates  the  instrument  as 
to  such  party,  such  alteration  destroys  the  identity 
of  the  contract;  and,  therefore,  if  a  party  to  the 
contract  who  has  not  consented  to  the  alteration 
were  to  be  held  bound  thereby,  It  would  be,  in  effect, 
imposlnr  upon  him  aralnst  his  will  a  new  contract, 
to  whose  terms  he  never  arreed.  Dobyns  v. 
Rawley,  76  Va.  637;  Newell  v.  May  berry,  8  Leirh  260: 
Yearer  v.  Musrrave,  28  W.  Va.  90,  111. 

A  material  alteration  of  a  bond  or  note  after  ite 
execution,  when  intentionally  made  by  one  havinr 


an  interest  in  it,  and  without  the  consent  of  the 
party  bound  by  it,  invalidates  the  instrument  as  to 
such  party.    Batchelder  v.  White,  80  Va.  103L 

Alterstlon  by  Stranger.— If  bond,  deed  or  oMux 
arreement  be  altered  in  an  immaterial  part  by  a 
stranrer  without  the  privity  or  knowledre  of  the 
obllror  it  will  not  avoid  the  instrument.  Tearer  t. 
Musrrave.  28  W.  Va.  9a 

Coiucat.— A  consent  riven  by  an  obliror  to  tkc 
alteration  of  a  bond,  riven  cjler  the  alteration  ii 
made,  will  not  repel  the  plea  non  eU  factum;  but.  a 
consent  riven  btfore^  or  at  the  time  of,  the  alteratiodB. 
will  be  considered  as  a  re-execntion.  Cleaton  t. 
Chambllss,  6  Rand.  86. 

Question  of  Alteration  —  Court  —  Jury. — Whether 
alterations  were  made  or  not.  after  the  strniar. 
sealinr  and  delivery  of  the  instrument,  without  the 
knowledre  or  consent  of  the  obllror.  is  a  question  of 
fact,  which  may  properly  be  submitted  to  the  jury: 
but  whether  such  alterations  were  material  or  ikx, 
is  a  question  of  law  to  be  decided  by  the  coon. 
Keen  v.  Monroe,  75  Va.  42i. 

Upon  the  question  of  an  alteration  in  the  bond  sued 
on,  if  the  case  arreed  does  not  state  the  alteratios 
was  made  after  the  execution  of  the  bond,  the  coiirL 
in  pronounclnr  the  conclusion  of  law  upon  the  facti. 
cannot  assume  that  such  was  the  fact.  Ramsey  t. 
McCue,  21  Gratt.  849. 

Alteration  by  Clerk.— When  the  court  has  desir- 
nated  certain  persons,  and  approved  them  as  sureties 
no  alteration  can  be  made  by  leavinr  off  a  name  or 
substitutinr  another  therefor.  The  bond  must  be 
prepared  and  executed,  in  conformity  to  the  judf- 
ment  of  approval,  else  it  is  not  the  bond  approved 
and  accepted  by  the  court,  and  every  alteration  by 
the  clerk,  either  in  omlttinr  a  desirnated  party  or 
substitutinr  another  is  wholly  nnanthorixed,  and 
his  attestation  to  such  a  bond  is  not  valid.  Blantoa 
V.  Com.,  91  Va.  1,  20  S.  E.  Rep.  884. 

Memorandum  Added— When  Not  MateriaL— A  wiil- 
inr  obliratory  is  executed  by  three  obUronL 
whereby  they  bind  themselves  to  pay  to  the  obligee 
a  sum  of  money,  nine  months  after  date.  One  of 
the  oblirors  is  in  fact  a  principal,  and  the  other  two 
are  sureties.  After  the  obllration  is  executed,  the 
principal,  on  the  same  day,  without  the  knowledge 
of  the  sureties,  makes  a  memorandum  at  the  foot 
thereof,  under  his  hand  and  seal,  statinr  thai  the 
obllration  is  to  bear  interest  from  its  date.  HtlL 
this  memorandum  has  not  the  effect  of  discharring 
either  principal  or  sureties  from  their  obliratioo. 
Tremper  v.  Hemphill,  8  Leirh  028. 

Same-OMIror  Added.— A  Joint  and  several  bond  ii 
executed  by  several  persons,  and  delivered  to  the 
obliree;  and  afterwards,  with  the  consent  of  the 
obliree,  but  without  the  knowledre  of  the  obUgon. 
another  x>er8on  executes  it  As  to  those  who  first 
sirned  it,  it  is  Joint  as  between  themselves,  and 
several  as  to  the  person  last  executlnr  it.  Nash  v. 
Furate,  24  Gratt  202.  See  Tremper  v.  HemphUl.  I 
Leirh  628;  Harrison  v.  Lane,  6  Lelrh  414.  But  see 
Baberv.  Cook,  11  Leirh  606:  Steptoe  v.  Read,  lOGraa 
9;  Beazley  v.  Sims,  81  Va  047;  Bush  v.  Campbell  SI 
Gratt  403,  and  note\  Moffett  v.  Bickle.  SI  Gratt  SH. 

Burden  off  Proof.— If,  on  production  of  the  Instm- 
ment  it  appears  to  have  been  altered,  it  Is  incnm- 
bent  on  the  party  offering  it  in  evidence  to  explain 
this  appearance.  Every  alteration  on  the  face  of 
a  written  instrument  detracts  from  its  credit  and 
renders  it  suspicious;  and  this  suspicion  the  parit 
elaimino  under  it  is  ordinarily  held  bound  to  remore. 
But  if  the  Instrument  in  question  was  not  produced 
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by  the  plaintiff,  but  by  another  witness,  upon  the 
demand  of  the  defendants,  and  if  the  plaintiff  was 
not  party  to  and  was  not  claiming  nnder  such  instru- 
ment, it  Is  not  encumbent  on  him  to  explain  any 
appearance  of  al  teration  on  its  face.  Priest  v.  Whit- 
acre,  78  Va.  151;  Hodnett  y.  Pace,  84  Va.  878.  6S.E. 
Rep.  217. 

Evidence.— It  is  not  error  to  permit  a  mutilated 
instrument  to  be  read  to  the  Jury,  as  evidence,  with- 
out first  requiring  the  plaintiff  to  explain  the  alter- 
ation apparent  on  its  face.  The  question  as  to 
whether  the  instrument  has  been  mutilated,  is  for 
the  Jury,  and  not  for  the  court.  Ck)nnor  y.  Flesh- 
man,  4  W.  Va.  003. 

/.  Usury. 

Contracts—Usary— What  Law  Qovems.— A  contract 
by  writing  obligatory  entered  into  in  another  state, 
in  violation  of  the  usury  law  of  that  state,  cannot 
be  considered  as  made  with  reference  to  the  law  of 
the  place  of  contract,  but  the  rights  of  the  contract- 
ing- parties,  if  litig-ated  in  this  state,  must  be  deter- 
mined by  our  own  law.    Turpin  v.  Povall,  8  Leiffh  03. 

Where  a  bond  dated  in  Texas,  signed  by  the 
principal  obliffor,  a  resident  of  Texas,  and  by  two 
sureties,  residents  of  Virginia,  payable  to  a  resident 
of  Virginia,  where  the  drafts,  which  were  the  con- 
sideration of  the  bond,  were  sent  to  and  received  in 
Texas  and  the  money  borrowed  used  In  Texas  by 
the  principal  obliffor,  held,  to  be  a  contract  gov- 
erned by  the  laws  of  Texas,  and  not  affected  by  the 
laws  of  usury  in  Virfirinia.  Backhouse  v.  Selden,  29 
Oratt.  661. 

Chance  In  Statute— Where  Higher  Rate  Lawfully 
Contracted  for.— Where  a  person  entered  into  a  con- 
tract, which  was  leg-al  at  the  time,  to  pay  a  certain 
rate  of  interest  on  a  bond,  he  must  pay  such  interest 
not  only  up  to  the  maturity  of  the  bond  but  after 
maturity  till  paid,  notwithstanding  a  subsequent 
law  providing  for  a  lower  rate.  Cecil  v.  Hicks,  80 
Gratt.  1, 86  Am.  Rep.  801.  The  court  will  compel  the 
payment  of  interest  at  such  agreed  rate,  though  the 
debtor*8  lands  are  placed  in  a  receiver's  hands  at 
the  creditor's  instance.  Strayer  v.  Lonff,  88  Va.  715, 
8S.  E.  Rep.  873.  The  same  rule  holds  where  the 
contract  for  a  higher  rate  is  lawful  because  not 
within  the  terms  of  the  statute  which  declares  what 
transactions  shall  be  deemed  usurious.  Evans  v. 
Rice,  90  Va.  fiO,  80  S.  E.  Rep.  403.  A  debt  to  be  usurious 
must  be  so  in  the  befirinninff.  It  cannot  be  made  so, 
by  subsequent  events.  Ward  v.  Cornett,  91  Va.  078, 
22  S.  E.  Rep.  404. 

Sach  hiffher  or  conventional  rate  continues,  there- 
fore, after  maturity  till  payment,  where  the  excess 
over  the  letral  rate  is  in  the  nature  of  a  penalty 
from  which  the  debtor  may  relieve  himself  by 
pnnctual  payment  of  the  debt.  Pollard  v.  Baylors, 
OMunf.  488;  Campbell  v.  Shields.  0  Leiffh  517;  Ward 
V.  Cornett,  91  Va.  070,  22  S.  E.  Rep.  404.  So  where  the 
excess  constitutes  part  of  the  contract  price  or  pur- 
chase money,  or  for  any  other  reason  does  not  fall 
within  the  statute  of  usury,  see  Kraker  v.  Shields, 
20  Qratt  877;  Qraeme  v.  Adams,  28  Gratt  225.  14  Am. 
Rep.  180;  Evans  v.  Rice,  00  Va.  60,  80  S.  E.  Rep.  408. 

Bona  Fide  5alee.— "An  actual  sale  of  stocks,  ffoods, 
bonds,  notes,  bills,  or  any  other  property,  at  more 
or  less  than  Its  value,  or  its  face  amount,  is  not 
usurious."    2  Min.  Inst  (4th  Ed.)  347. 

Where  the  transaction  is  a  fair  sale  and  not  a 
device  to  cover  a  usurious  loan  of  money.  It  is  well 
settled  that  stock  and  bonds  may  be  sold  on  credit 
at  par  where  the  market  price  is  as  much  as  twenty 
per  cent  below  par.    Greenhow  v.  Harris,  0  Munf. 


472,  8  Am.  Dec.  751;  Selby  v.  Morgan,  8  Leljrh  577; 
Brockenbrouffh  v.  Spindle,  17  Gratt  21;  Town  of 
Danville  v.  Sutherlin,  20  Gratt  671. 

Penal  Bond— When  Not  Usurious.— a  bond  was  given 
in  1782,  in  the  penalty  of  £50.000  conditioned  for  the 
payment  of  £1,000  "or  such  further  sum  as  shall  be 
equal  to  the  said  £1,000  In  1774.  that  is  to  say.  to  pur- 
chase as  much  land  and  as  many  neg-roes,  as  it  mig-ht 
have  done  at  that  time. "  This  was  held  not  to  be  an 
usurious  contract  Faulcon  v.  Harrlss.  2  H.  &  M 
560. 

Confederate  Currency  —  Usury.  —  On  the  15th  of 
November,  1808.  H  executed  his  bond  to  S,  for  $000, 
payable  on  demand,  it  being*  for  money  borrowed, 
upon  a  condition,  inserted  at  the  instance  of  H,  that 
no  interest  will  be  required  until  the  money  is 
demanded,  and  then  a  reasonable  time  to  be  given 
to  pay  :  interest  to  run  from  the  demand.  The  loan 
was  In  Confederate  money.  Held :  l.  H  had  the  riirht 
to  pay  the  debt  at  any  time,  though  S  made  no 
demand.  8.  It  was  a  debt  payable  in  Confederate 
currency^  and  therefore  not  usurious.  Stover  v. 
Hamilton,  21  Gratt  273. 

It  is  not  usurious,  upon  a  settlement  of  accounts, 
to  take  a  bond  or  note  for  the  balance  due,  Includ- 
inir  interest  and  to  receive  interest  on  such  bond  or 
note.    Brown  v.  Brent  1  H.  &  M.  8. 

Interest  In  Advance.— Interest  paid  on  a  bond  in 
advance  for  three  years,  this  being  stated  In  the 
bond,  but  paid  in  land  at  a  price  fixed  in  reference 
to  the  annual  interest  for  three  years,  is  not  usu- 
rious, and  the  plaintiff  may  prove  the  facts  at  the 
trial.    Porterlleld  v.  Coiner,  4  Gratt  56. 

Interest  In  Advance.-Nor  is  it  usurious,  upon  a 
settlement  of  accounts,  to  take  a  bond  or  note  for 
the  balance  due.  including-  interest  and  to  receive 
interest  on  such  bond  or  note.  Brown  v.  Brent  1 
H.  &  M.  4. 

After  Maturity.- A  bond  is  not  void  for  usury 
where  it  provides  for  usurious  interest  only  after 
maturity.  Ward  v.  Cornett  91  Va.  070,  28  S.  E.  Rep. 
494. 

Debt  3ecnred  by  Usurious  Deed  of  Tmet.— In  Decem- 
ber, 1842,  C  assigned  to  B  a  bond  on  E,  who  was  in 
doubtful  circumstances,  for  $629.00,  due  on  20th  Octo- 
ber, 1888,  and  subject  to  a  credit  of  115  paid  Ist 
October,  1842;  for  which  B  vave  him  $494.25;  and  C  at 
the  same  time,  executed  a  deed  of  trust  on  property 
with  condition  that  If  the  bond  with  its  interest 
was  not  paid  in  twelve  months,  the  trustee  should 
sell  and  pay  the  amount  to  B.  This  was  usurious. 
Bell  V.  Calhoun,  8  Gratt  22. 

Usurlotts  Judgments.— G  took  the  oath  of  insolvency 
at  the  suit  of  P  and  surrendered  a  bond  on  H.  The 
sheriff  brought  a  suit  on  this  bond  against  H  who 
pleaded  as  off-sets  two  judgements  which  he  had 
recovered  airainst  G.  upon  bonds  which  had  been 
assiffneJ  to  him.  He  had  sued  G  upon  these  before 
G  took  the  oath  of  insolvency,  but  the  Judgments 
were  not  recovered  until  after  the  oath  was  taken, 
but  before  the  suit  brought  ag-ainst  him  by  the 
^erlff.  The  plaintiff  replied  in  the  form  of  th6 
statute,  Sess.  Acts  1844,  p.  54,  that  the  judfirments 
were  usurious;  and  the  defendant  demurred.  Held, 
the  statute  thousrh  in  terms  applicable  only  to  plea, 
is  properly  applicable  to  a  replication  to  a  pica  of 
set-off.    Hope  v.  Smith,  10  Gratt  221. 

Usury— Administrator.— An  administrator  stands  in 
the  place  of  his  Intestate:  and  if  a  contract  made 
with  the  intestate  be  tainted  with  usury,  a  bond 
taken  by  the  administrator  for  a  debt  arising  in  that 
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transaction  Is  likewise  tainted.    Raynolds  v.  Carter. 
]2L.eiffhl70[lfl6]. 
Usury  Purs«d  by  Chmngp  of  Parties.— A.  B  and  Q 

execute  a  bond  for  one  thousand  dollars  to  P  for  a 
loan  of  money  at  usurious  Interest.  Subsequently 
O,  .^  and  W.  with  B.  who  slffns  himself  security, 
execute  their  bond  to  P  for  the  amount,  principal 
and  interest,  of  the  first  bond,  and  another  small 
bond  of  A,  In  lieu  of  these  bonds.  The  usury  Is 
purged  by  the  change  of  the  parties,  and  the  last 
bond  executed  Is  valid.    Drake  v.  Chandler,  18  QratL 

900. 

Application  of  Payments.— Where  payments  have 
been  made  upon  usurious  contract,  which  are 
•  merely  credited  on  the  bond,  and  not  applied  spe- 
cially, the  borrower  is  entitled  to  have  such  pay- 
ments deducted  from  the  principal  sum  loaned  or 
forborne.  Turner  v.  Turner,  80  Va.  879  ;  Reger  v. 
O'Neal.  83  W.  Va.  159,  10  S.  E.  Bep.  875;  Norvell  v. 
Hedrlck,  21  W.  Va.  623. 

0.  Statute  of  Limitatiofu.—Prior  to  July  Ist  1850. 
there  was  no  positive  limitation  of  time  as  to  the 
right  of  action  upon  bonds  secured  by  deed  of  trust. 
Even  then,  however,  the  common-law  presumption 
of  payment  arose  after  the  lapse  of  twenty  years, 
which  presumption  might  be  rebutted  by  showing 
payment  made  during  that  period.  After  the  pas- 
sage of  our  statute  the  limitation  was  fixed  to  twenty 
years,  excluding  the  period  of  the  stay  law  and  sub- 
ject to  a  further  exception  in  the  case  of  an  order 
of  an  account^  of  debts  which  stops  the  operation  of 
the  statute  as  to  those  creditors  who  come  in  under 
the  decree,  or  otherwise  become  parties  to  the  suit 
Bell  V.  Wood,  94  Va.  (J77,  27  S.  E.  Rep.  504;  Callaway 
V.  Webster,  7  Va.  Law  Reg.  40  (May  1901) :  Norvell  v. 
Little,  79  Va.  141 ;  Updike  v.  Lane,-78  Va.  182. 

Statute  of  Limitations— Plea  by  Administrator— Form 
ofPloa.— ina  suit  to  recover  money  advanced  to 
pay  a  bond  debt,  the  administrator  of  the  party 
sought  to  be  charged,  may  set  up  a  bar  of  the  statute 
of  limitations,  either  by  plea,  by  answer,  or  by  ex- 
ception to  the  commissioner's  report.  Leith  v. 
Carter.  83  Va.  889.  5  S.  £.  Rep.  581. 

A  bond  which  falls  within  the  purview  of  sec  16. 
ch.  57.  and  sec.  8  of  ch.  60  of  the  Code  of  1878,  and 
which  has  no  limit  as  to  duration  is  clearly  a  contin- 
uing obligation.  Elam  v.  Commercial  Bank.  80  Va. 
92.  9  S.  E.  Rep.  498. 

Failure  to  Sue— Excuse.— Creditor  filed  a  petition  in 
a  creditor's  suit  against  a  decedent  as  surety  on  a 
bond.  Though  the  debt  had  been  due  for  twenty- 
five  years  no  binding  contract  for  delay  existed  and 
no  notice  to  proceed  against  the  principal  had  been 
given.  It  appeared  that  the  debt  was  not  barred  by 
the  statute  of  limitation,  and  the  petition  explained 
the  delay  in  bringing  the  suit  Held,  creditor  was 
entitled  to  recover.  Coleman  v.  Stone,  85  Va.  886,  7 
S.  E.  Rep.  841. 

Where  a  party  presents  his  claim  against  a  county 
to  the  board  of  supervisors,  within  the  time  limited 
by  the  statute,  and  they  decline  to  take  it  up.  and 
adjourn,  and  no  entry  is  made  of  It  until  a  subse- 
quent meeting  of  the  board,  after  the  time  of  limita- 
tion, the  statute  will  not  be  allowed  to  bar  the  claim. 
Dinwiddle  County  v.  Stuart,  28  Gratt  636. 

When  bonds  are  deposited  as  collateral  security 
for  a  debt,  the  creditor  may  resort  to  them  for 
satisfaction  though  the  debt  so  secured  be  barred 
by  the  statute  of  limitations.  Roots  v.  Salt  Co.,  27 
W.  Va-  488. 

Nullum  Tempus  Occurrit  Regt— The  act  of  limita- 
tions will  not  bar  a  motion,  in  behalf  of  the  com- 


monwealth, against  a  person  who  has  recehed 
public  money  and  is  accountable  for  It.  Kemp  r. 
Com..  1  H.  &  M.  851;  Nimmo  v.  Com.,  4  H.  A  M.  ft: 
Levasser  v.  Washburn,  11  Gratt.  572. 

A.  Payment.— In  debt  on  a  bond,  if  the  defendant, 
after  craving  oyer,  plead  "payment."  and  it  ap- 
pear, from  the  condition  of  the  Iwnd.  that  only  a 
part  of  the  debt  had  become  due  at  the  time  of  to- 
stitutlon  of  the  suit,  the  plea  extends  to  that  pan 
only,  and  not  to  sums  which  migrtat  become  dnc 
thereafter.    Thatcher  v.!Taylor,  S  Mnnf.  M9. 

Payment- Burden  of  Proof.— The  burden  of  proof, 
that  a  payment  made  to  another  than  the  owner  or 
holder  of  the  evidence  of  the  debt  Is  a  lawful  par- 
ment,  is  upon  the  party  who  makes  such  paymeat. 
If  the  debtor  makes  the  payment  to  a  party  who  does 
not  have  in  hand  the  obligation,  he  takes  the  risk  of 
his  authority  to  make  the  collection.  Wooding  r. 
Bradley,  76  Va.  «14. 

Payment— Bvldenoe.— In  debt  on  a  specialty,  pay- 
ment being  pleaded,  the  defendant  gives  in  en- 
dence,  as  affording  ground  on  which  payment  micti 
be  presumed,  a  specialty  of  later  date,  executed  br 
the  plaintiff  to  the  defendant.  Held,  evidence  may 
be  received  from  the  plaintiff  to  prove  condition 
for  which  the  latter  specialty  was  given,  and  tlie 
circumstances  under  which  It  was  executed.  John- 
son V.  White.  8  Leigh  214. 

In  a  suit  in  equity  to  enforce  payment  of  a  boad 
debt  twenty-eight  years  after  the  rigrht  to  demasd 
it  accrued,  there  being  no  remedy  under  the  dress- 
stances  of  the  case  but  in  equity,  tbe  bill,  to  rebsi 
the  presumption  of  satisfaction  arising  from  lapse 
of  time,  calls  on  the  defendant  to  answer,  wbetlier 
the  debt  has  been  paid  or  not  HeltL,  the  defendant 
was  properly  compelled  to  answer  to  that  point 
Baker  v.  Morris.  10  Leigh  284. 

The  bond  was  subscribed  J.  Clack,  &.  Stegar;  and 
the  declaration  was  in  conformity  to  it.  Upon  the 
plea  of  payment,  Stegar  had  a  right  to  prove  tlut 
the  obligee  had  acknowledged  payment  of  part  of 
the  money  by  J.  Clarke.  Stegar  v.  Egglestoo.  S 
Call  449. 

Bonds— Presunptlon  of  PayoMat. — The  commoo- 
law  rule  of  presumption  of  payment  of  bonds  ari^ 
lug  from  the  lapse  of  time  has  not  been  affected  by 
the  statutory  provisions  adopted  at  the  revisal  of 
1849,  prescribing  the  limitation  of  such  Instraments. 
Booker  v.  Booker,  29  Qratt.  606;  Jameson  v.  Rixey. 
94  Va.  846.  36  S.  E.  Rep.  861 ;  Lightf  oot  v.  Oreen,  91  Va. 
514,  22  S.  E.  Rep.  242;  Bowman  v.  Hicks,  »  Va.  SK: 
Norvell  V.  Little,  79  Va.  143;  Tunstail  v.  Withers.  81 
Va.  892, 11  S.  E.  Rep.  565;  Updike  v.  Lane,  78  Va.  IS; 
Brewis  v.  Lawson.  76  Va.  45l  See  also.  Barton's  Qi. 
Pr.  (2d  Ed.)  86;  4  Min.  Inst  (Sd  Ed.)  608. 

It  has  be^n  Insisted  that  since  the  passage  of  a 
statute  of  limitations  to  suits  on  bonds,  tbat  no  pre- 
sumption of  payment  of  a  bond  from  lapse  of  dKe 
can  arise.  This  xxMitlon  does  not  seem  to  be  soond. 
Though  doubtless  the  presumption  of  payment  had 
its  origin  in  the  absence  of  any  statute  of  UmltatiiKL 
nevertheless  it  is  held  that  though  a  party  does  oot 
plead  the  statute  of  limitations,  he  may  rely  on  the 
presumption  of  payment  from  lapse  of  time.  Tbe 
presumption  of  payment  from  lapse  of  time  Is  in  no 
manner  affected  bv  the  passage  of  an  act  of  Umiia- 
tlon  to  suits  upon  bonds.  This  conclusion  is  coo- 
sonant  to  reason  and  supported  by  the  Engiisb 
authorities.    Hale  v.  Pack,  10  W.  Va.  145. 

There  is  a  recognized  distinction  between  tbe 
statute  of  limitations,  and  the  presumption  of  pay- 
ment from  the  lapse  of  time,  the  condition  of  the 
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parties,  tbeir  relations  to  each  other,  etc.  In  the 
one  case  the  bar  is  absolute,  in  the  other  it  is 
denominated  natural  presumption  of  payment,  and 
may  be  rebutted.  Lifirhtfoot  v.  Green,  91  Va.  509.  22 
S.  E.  Rep.  242:  Perkins  ▼.  Hawkins,  9  Gratt.  066; 
HntsonpiUer  v.  Stover,  12  Gratt  588;  Updike  r.  Lane, 
78  Va.  186;  Booker  y.  Booker,  29  Gratt.  606;  Hale  r. 
Pack.  10  W.  Va.  146. 

There  is  a  recognized  distinction  between  the 
statute  of  limitations,  and  the  presumption  of  pay- 
ment from  lapse  of  time,  the  condition  of  the 
parties,  their  relations  towards  each  other,  etc.  In 
the  former  case  the  bar  is  absolute;  in  the  latter  it 
is  a  rule  of  evidence,  not  of  pleadingr,  and  simply 
raises  a  presumption  of  payment  It  is  founded 
upon  the  idea  that,  in  the  ordinary  course  of  human 
affairs,  it  is  not  usual  for  men  to  allow  real  and  well- 
founded  claims  to  lie  dormant  an  unreasonable 
leng-th  of  time.  Clendenninff  v.  Thompson.  91  Va. 
518,  22  S.  E.  Rep.  288. 

A  bond  dated  more  than  twenty  years  before  it 
was  exhibited  for  payment  shall  be  taken  prima 
fads,  as  paid.    Tinsley  v.  Anderson.  8  Call  285  [329]. 

While  the  mere  lapse  of  twenty  years  without 
explanatory  circumstances  affords  a  presumption 
of  law,  that  the  debt  is  paid,  even  though  it  be  due 
by  specialty,  still  payment  may  be  inferred  by  the 
jury  from  circumstances  with  the  lapse  of  a  shorter 
period  of  time  than  twenty  years.  When  an  action 
is  brought  on  a  bond  or  covenant  for  the  payment 
of  money,  if  twenty  years  elapse  between  the  time 
of  its  becoming  due  and  of  the  institution  of  the 
action  or  proceeding,  the  defendant  may  without 
pleadinff  the  statute  of  limitations  rely  upon  pre- 
sumption of  payment;  and  upon  issue  joined  on  plea 
of  payment  payment  may  be  inferred  by  the  court 
or  jury,  from  circumstances,  coupled  with  a  lapse  of 
a  shorter  period  than  twenty  years.  Calwell  v. 
Prindle,  19  W.  Va.  604,  640;  Sadler  v.  Kennedy.  11  W. 
Va.  187;  Hale  v.  Pack,  10  W.  Va.  145;  Perkins  v. 
Hawkins,  9  Gratt  656. 

The  presumption  of  payment  is  not  a  lesral  pre- 
sumption absolutely  conclusive,  but  it  is  a  presump- 
tion of  fact  which,  thousrh  not  conclusive,  is  yet 
Tprima  facU  proof  of  payment.  If  less  than  twenty 
years,  though  nearly  that  time,  have  elapsed,  all 
the  circumstances  are  considered,  includinfir  lapse 
of  time,  and  their  natural  weight  as  evidence  is  to 
be  ffiven  to  each  circumstance,  includlng^  lapse  of 
time;  but  if  twenty  years  have  ejapsed  a  le^al  pre- 
sumption arises,  which  must  be  accepted  as  proof, 
nnless  the  contrary  appears  by  evidence.  But  this 
presumption  may  be  rebutted  by  proof  which  is 
satisfactory  that  the  debt  has  not  been  paid,  such  as 
the  proof  of  payment  of  interest  within  the  twenty 
years,  the  continued  absence  from  the  country  of 
the  oblifiree,  the  continued  insolvency  of  the  de- 
fendant or  oblifiror,  or  other  stronsr  circumstances 
showing  nonpayment  or  showing  srood  causes 
for  longer  forbearance.  Hale  v.  Pack,  10  W.  Va.  162; 
Sustace  V.  Ga.skins,  1  Wash.  188. 

The  common-law  rule  of  presumption  of  payment 
only  applies  to  cases  where  twenty  years  have 
elapsed  after  the  rlffht  of  action  accrued.  Updike 
V.  Lane,  78  Va.  182. 

A  lesral  presumption  of  payment  of  a  bond  or  cov- 
enant firiven  for  the  payment  of  money  does  not 
arise  from  mere  lapse  of  time,  where  the  bond  or 
covenant  has  not  been  due  for  twenty  years  before 
commencement  of  suit  or  proceedinsrs  for  the  recov- 
ery of  the  amount  thereby  due  and  payable.  If  a 
shorter  period,  even  a  single  day  less  twenty  years. 


has  elapsed,  the  presumption  of  satisfaction  from 
mere  lapse  of  time  does  notarise.  Calwell  v.  Prin- 
dle, 19  W.  Va.  604,  640. 

The  mere  lapse  of  fourteen  years  since  the  debt 
became  due  in  this  case,  unconnected  with  perti- 
nent circumstances  proved,  from  which  an  infer- 
ence of  payment  of  the  debt  may  be  reasonably 
drawn,  does  not  authorize  a  presumption  of  pay- 
ment by  a  court  or  jury.  Calwell  v.  Prindlet  11  W. 
Va.  807,  829. 

In  Augrust,  1844,  C  conveys  land  to  his  son  D  to 
enable  D  to  pay  C's  debts.  On  the  same  day  D  con- 
veys the  land  to  B  in  trust  to  secure  a  debt  of  (6,000. 
payable  in  five  years,  with  interest  to  S.  D  dies  In 
1862,  and  B  in  1866.  In  Aucrust  1867.  D  flies  his  bill 
affainst  C.  D*s  administrator  and  heirs,  to  subject 
the  land  to  pay  his  debt,  but  he  cannot  produce 
the  bond.  Held,  under  the  pleadings,  proceedinffs 
and  evidence  in  the  cause,  that  no  presumption  of 
payment  arises.   Coffman  v.  Shaf er,  29  Gratt.  173. 

Presumption  off  Payment— How  Rebutted.— When 
more  than  twenty  years  have  elapsed  between  the 
date  of  payment  of  a  bond  and  the  Institution  of 
suit  thereon,  it  affords  a  presumption  of  payment 
which  the  obliffee  may  rebut  by  satisfactory  evi' 
deuce  ;  and  whether  the  evidence  is  sufficient  for 
that  purpose,  is  a  question  for  the  jury,  and  not 
for  the  court.    Booker  v.  Booker,  29  Gratt  606. 

An  endorsement  of  credit  on  a  bond,  made  by 
the  obllffee  within  the  period  that  raises  the  leral 
presumption  of  payment  is  evidence  for  the  pur- 
pose of  repelling-  that  presumption.  Dabney  v.  Dab- 
ney,  2  Rob.  622. 

An  endorsement  on  a  bond  for  payment  on  account 
of  the  principal  or  interest  written  by  the  oblifiree, 
without  the  privity  of  the  debtor,  will  not  be  suffi- 
cient evidence  of  an  acknowledfirment  that  the  bond 
was  then  due.  so  as  to  repel  the  presumption  of 
payment,  unless  It  be  proved  by  other  evidence 
than  the  endorsement  itself,  that  the  same  was 
written  at  a  time,  when  its  operation  was  asrainst 
the  interest  of  the  party  makinsr  it ;  that  is  to  say 
before  the  presumption  of  payment  attached.  Sad- 
ler v.  Kennedy,  11  W.  Va.  187;  Dabney  v.  Dabney, 
2  Rob.  622. 

Payment— Authority  to  Receive.— Attorneys  at 
law  employed  to  collect  a  debt  may  receive  payment 
thereof  in  money,  but  they  have  no  authority  to 
accept  notes  or  bonds  either  in  satisfaction  or  as 
collateral  for  the  debt  without  express  authority 
from  their  client  Kent  Paine  &  Co.  v.  Chapman, 
18  W.  Va.  501.    See  Wiley  v.  Mahood.  10  W.  Va.  806. 

Payment  to  an  attorney  at  law  is  g-ood,  on  the 
custom  of  the  country,  particularly  if  he  have  pos- 
session of  the  evidence  of  the  debt:  and  evidence 
may  be  criven  of  payments  made  after  suit  brought 
at  any  time  before  trial,  but  so  as  to  deprive  the 
plaintiff  of  costs  if  the  payments  were  made  after 
suit  brought  Hudson  v.  Johnson,  1  Wash.  ISllOj; 
Branch  V.  Burnley,  1  Call  127  1147]  ;  Smith  v.  Lam- 
berts, 7  Gratt  188;  Wilkinson  V.  HoUoway,  7  Leisrh 
277. 

Payment  by  Principal— Effect.— it  is  a  well-settled 
principle  that  payment  by  one  who  is  primarily  lia- 
ble to  one  entitled  to  collect  the  debt  is  an  extln- 
sruishment  of  the  debt  and  all  liability  thereunder; 
and  however  held  or  however  transferred  or 
assiflrned,  it  is  ever  afterwards  a  mere  nullity. 
Smith  V.  WaufiTh,  84  Va.  806,  6  S.  £.  Rep.  182. 

It  is  well  settled,  that  where  a  surety  pays  a  debt 
of  his  principal,  which  Is  evidenced  by  bond,  the 
surety  is  not  substituted  to  the  rights  of  the  creditor 
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so  far  as  to  make  him  a  bond-creditor.  The  pay- 
ment completely  discharsres  and  destroys  the  bond 
and  leaves  the  surety  to  his  remedy  on  his  account 
for  money  paid  for  the  UKe  of  his  principal.  The 
only  contract  available  to  the  surety  after  such 
discharge  of  the  bond,  is  an  implied  promise  that 
the  debtor  will  repay  him  the  amount  so  paid  for 
his  use.  Ck>nrad  v.  Buck,  21  W.  Va.  410:  Powell  ▼. 
White,  11  Leiffh  309;  Kendrick  v.  Forney,  22Gratt 
748. 

Application  of  Payments.— Creditor  havlnff  one 
security  for  three  bonds,  and  another  security  for 
one  of  them,  may  apply  the  proceeds  if  the  first 
security  to  the  two  bonds  is  not  secured  by  the  last 
security.    Vance  v.  Monroe,  4  Qratt.  SS. 

A  debtor  by  four  bonds  payable  at  successive 
periods,  makes  payments  to  his  creditor,  which  upon 
a  settlement  after  the  death  of  the  debtor,  are  ascer- 
tained to  amount  to  more  than  is  sufficient  to  dis- 
charve  the  first  bond.  The  creditor  will  not  be 
permitted  to  apply  the  amount  remaining-  after 
discharffiuff  the  first  bond  as  a  credit  upon  the 
fourth ;  but  the  court  will  apply  it  to  the  second 
bond  in  a  relief  of  a  party  bound  as  surety  for  the 
amount  of  the  second  bond.  Ross  v.  M'Ltauchlan,  7 
Oratt.  97. 

i.  Novation. 

Novations— Bond  Given  for  Debt  on  Accoant— At 
Law— in  Equity.— M  and  D,  as  his  surety,  execute  a 
bond  to  G.  upon  a  settlement  of  an  account  for 
articles  furnished  by  G  to  M.  Though  at  law  the 
account  is  merged  in  the  bond,  in  equity  the  debt 
on  the  account  will  be  held  as  still  subsisting-  if 
necessary  to  do  justice  between  the  parties.  Meade 
V.  Grimsby.  26  Gratt  612;  Glbert  v.  W.  C,  V.  M.,  etc., 
R.  Ck>..  S8  Gratt  586,  and  noU;  also.  Coles  v.  Withers, 
88  Gratt.  186,  and  note. 

Debts— Novation.— B  is  the  guardian  of  J,  and  upon 
J*s  coming  of  ag-e  B  has  a  settlement  with  J  of  his 
account  as  guardian,  and  beinr  found  indebted  on 
the  account  in  the  sum  of  18.000,  he  executes  to  J  his 
four  bonds,  each  for  8760,  payable  in  one,  two,  three 
and. four  years,  with  Interest  B  pays  the  interest 
durinff  tiis  life,  and  a  part  of  the  principal,  and  was 
up  to  the  war  able  to  pay  the  whole.  Held,  the  giv- 
ing and  taking  these  bonds  was  not  a  novation  of 
the  debt  but  the  debt  due  from  B  to  J  continued  to 
be  a  fiduciary  debt  and  entitled  to  rank  as  such  in 
the  adnUnistration  of  B's  estate.  Smith  v.  Black- 
weU,  81  Gratt  281 :  Glbert  v.  W.  C,  etc..  R.  Co.,  88 
Gratt  666,  and  note;  Coles  v.  Withers,  88  Gratt  186, 
and  note;  1  Min.  Inst  (4th  Ed.)  471. 

Bonds— Novation.— M  held  the  bond  of  G  for  8700  exe- 
cuted before  the  war.  In  September.  1862,  G  proposed 
to  pay  M  in  Confederate  money,  which  she  refused 
to  receive,  saying  she  would  receive  the  interest 
but  not  the  principal  of  the  money.  His  brother  C 
said  he  wanted  money,  and  G  said  if  she  would  let 
C  have  the  money,  and  give  up  his  bond,  he  would  g-o 
C's  security.  M  then  let  C  have  8100  of  Confederate 
money,  and  C  and  G  executed  their  bond  to  M  for 
8800,  and  she  gave  up  G*s  bond.  Nothing  was  said 
about  the  bond  beinff  paid  in  Confederate  money; 
and  G  paid  to  C  8700  in  that  currency.  Held,  this 
was  not  a  novation  of  the  debt  but  it  retained  its 
original  character;  and  as  to  8700  it  was  to  be  paid 
in  full,  and  as  to  8100  it  was  to  be  scaled.  Barnetts 
V.  Miller,  23  Gratt  551. 

J.  Rdease  and  Discharge. 

(a)  Act  of  Parties.— Whether  a  bond  and  deed  of 
trust  to  secure  it  given  by  a  partner  after  the  disso- 
lutloa  o€  the  partnership,  for  a  simple  contract  debt 


of  the  partnership,  releases  the  other  partner  In 
equity  depends  upon  the  intention  of  tbe  parties  in 
giving'  and  taking-  them;  and  this  intention  may  be 
ascertained  from  the  attendant  circumstances. 
Niday  v.  Harvey,  0  Gratt  454;  Baylor  v.  Dejamette. 
13  Gratt  172;  Cooper  v.  Dauffherty.  85  Va.  8S0.  7  S.  K 
Rep.  887. 

Where  there  is  an  express  agreement  between  the 
creditor  and  his  partnership  or  joint  debtor 
whereby  the  creditor  agrees  to  take  and  accept  the 
individual  note  or  obligation,  of  the  partner  or  Joint 
debtor,  in  discharge  of  the  partnership  or  Joint  debt 
such  ag-reement  is  founded  upon  a  valid  considera- 
tion, and  will  have  the  effect  to  discharg-e  the  Joint 
or  partnership  debt  Bowyer  v.  Kuapp,  15  W.  Va. 
277;  Bantz  v.  Basnett  12  W.  Va.  778. 

Mercantile  business  beinr  carried  on  in  a  single 
name,  the  merchant  In  whose  name  the  business  Is 
conducted  buys  roods,  and  executes  a  specialty  for 
the  price  thereof.  The  party  who  sells  tbe  goods 
and  takes  the  specialty  is  igrnorant  at  the  time  that 
the  merchant  has  a  dormant  partner.  Diacoverlnr 
this  fact  after  the  death  of  the  merchant  who  gave 
the  specialty,  he  then  brings  an  action  of  assumpsit 
for  the  price  of  the  ffoods  agralnst  the  dormant  part- 
ner. Held,  the  creditor  has  no  legal  remedy  on  the 
simple  contract  the  same  beins  extingrnished  by  the 
specialty.    Ward  v.  Motter,  2  Rob.  S98l 

The  oblig-ee  in  a  bond  delivers  it  to  a  third  party 
to  be  surrendered  to  the  obligor,  with  the  under- 
standing on  the  part  of  the  obligee  tliat  the  bond 
was  to  be  delivered  to  the  obllffor.  and  that  tite 
third  party  was  then  to  become  the  payor  of  the 
debt:  there  bein?  no  alleg-ation  or  proof  of  fraud, 
the  bond  was  held  cancelled  by  the  aforesaid  traos- 
action.    Plercy  v.  Piercy,  5  W.  Va.  188. 

A  vendor  of  land,  by  executing:  a  conveyance  and 
taking  bond  and  security  for  the  pnrcliase  money. 
discharffes  the  land  from  his  equitable  lien;  even 
while  it  continues  the  property  of  the  purchaser. 
Wilson  V.  Graham,  6  Munf.  207. 

A  makes  a  promissory  note  to  B  who  indorses  it 
to  a  bank,  which  discounts  it  for  accommodation  of 
the  maker ;  the  note  not  belnv  duly  paid,  the  indorscr 
B  firives  bond  with  surety  to  the  bank  for  the  debt 
Held,  this  bond,  not  beinv  yet  paid,  does  not  extin- 
guish A*8  simple  contract  debt  to  the  bank.  Taylor 
V.  Bank,  5  Leigrh  512  [471]. 

A  party  does  not  lose  his  right  to  collect  a  debt  by 
simply  declaring-  that  he  does  not  Intend  to  collect 
it  He  may  change  his  mind  and  collect  it  unless 
he  has  actually  released  it  or  his  a«rreement  to 
release  is  based  upon  a  valuable  constderatioiL 
Triplett  v.  Woodward,  06  Va.  108. 85  S.  EL  Rep.  45&. 

Under  our  code  a  creditor  may  compound  or  com- 
promise with  any  Joint  contractor  or  co-obligor,  and 
release  him  from  any  liability  on  his  contract  or 
obliffation,  without  impairing-  the  contract  obliga- 
tion as  toother  Joint  contractors  or  co-obllfrora;  and 
when  this  is  done  the  contract  must  be  credited 
with  the  full  share  of  the  party  released,  except  in 
the  case  of  surety  or  co-surety,  when  the  credit 
shall  be  the  amount  paid ;  but  this  shall  not  affect 
or  impair  the  rig-ht  of  contribution  between  Joist 
contractors  and  co-oblig^ors.  Code  Va.  sec  2866.  9SB, 
2850:  Penn  v.  Bahnson,  80  Va.  253, 15  S.  E.  Rep.  58& 

ib)  Act  of  Law.— G..  a  citizen  of  Maryland,  gave  his 
bond.  In  Virginia,  to  B.,  a  citizen  of  Virginia,  and. 
afterwards,  in  Maryland,  became  a  bankrupt  by  the 
laws  of  Maryland,  under  which  he  was  duly  dis- 
charg-ed,  by  the  competent  tribunal  of  Maryland, 
under  a  general  direction,  with  respect  to  his  credit- 
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ors.  Tbis  did  not  dlscbarg-e  him,  in  a  suit  afterwards 
brouffht  upon  the  bond,  in  Virfirinla.  Banks  v. 
Oreenleaf .  6  Call  271. 

One  country  will  not  execute  the  penal  laws  of 
another.  But  if  a  person  be  discharged  from  a  debt 
by  a  tender  and  refusal  made  in  a  foreign  country, 
by  force  of  the  laws  of  that  country  he  may  defend 
himself  in  our  courts  by  relying  upon  such  tender 
and  refusal,  and  the  laws  under  which  he  was 
discharved.  Warder  y.  Arell,  2  Wash.  859  [282],  1 
Am.  Dec  488. 

k.  Set-Off. 

5tatiite— Set-Off.— S  as  principal,  and  H  as  his 
surety,  executed  their  bond  to  £.  E  owes  S  and  N, 
partners,  an  account,  and  N  assig-ns  it  to  S.  E 
becomes  bankrupt  and  S  proves  the  account  before 
the  register  in  bankruptcy,  and  he  afterwards 
became  bankrupt.  The  assignee  in  bankruptcy  of 
£  sues  H  on  the  bond,  and  H  pleads  the  account  as  a 
setpoff.  Held,  under  the  Virginia  statute  of  set-off. 
Code  of  1878.  ch.  108,  %  4.  the  account  is  a  valid  set-off 
for  H  in  the  action  against  him  on  the  bond. 
Edmunds  v.  Harper,  31  Gratt  637. 

Set-Off  Statnte.— Y  brings  an  action  of  debt  upon  a 
bond  against  W  and  two  others,  W  being  the  prin- 
cipal in  the  bond.  The  defendants  seek  to  set  off  a 
Judgment  recovered  by  P  against  Y,  which  had  been 
assigned  to  W.  Hdd^  under  the  statute,  Ck>de.  ch. 
172,  sec.  4,  the  judgment  is  a  good  set-off  to  the  bond, 
though  the  debt  sued  for  is  against  W  and  two 
others,  and  the  Judgment  is  assigned  to  W;  and 
though  the  plaintiffs*  claim  is  legal  and  the  claim  of 
W  Is  equitable.    Wartman  v.  Yost,  22  Oratt.  59S. 

Penal  Bond— Action— 5et-Off.— in  an  action  on  a 
penal  bond  whose  condition  recites  that  If  the  obli- 
gor shall  fully  recompense  a  railroad  company  for 
any  loss  incurred  by  reason  of  their  employment  of 
the  defendant  as  agent  for  the  railroad  company, 
then  the  said  obligation  to  be  void,  otherwise,  to 
remain  in  full  force  and  effect,  the  defendant  may 
set  off  his  services  as  agent  to  reduce  the  amount 
of  the  recovery.  B.  &  O.  R.  Ca  v.  Jameson,  18  W. 
Va.88& 

Hire-Bonds— 5et-Off.— Upon  an  action  on  a  bond 
given  for  the  hire  of  two  slaves,  one  of  whom  was 
never  delivered  to  the  hirer,  the  obUgor  Is  entitled, 
under  a  special  plea  filed  under  the  act  of  April  16th. 
1881,  Sup.  Rev.  Ck>de.  p.  167,  to  a  credit  to  the  amount 
of  the  hire.of  the  slave  not  delivered.  Isbell  v.  Nor- 
vell,  4  GratL  176. 

B<|nltal»ie  Set-Off.— R.  C.  having  sued  N.  C.  at  law 
on  bonds  given  for  the  purchase  money  of  land,  and 
N.  C.  having  set  up  the  defence  of  equitable  set-off, 
the  rules  governing  In  an  equitable  forum  must  ap- 
ply and  the  plaintiff  be  permitted  to  rebut  the  claim 
by  any  evidence  which  would  be  considered  appro- 
priate to  his  defence,  had  the  defendant  elected  to 
proceed  by  bill  in  equity.  Caldwell  v.  Craig,  21 
Oratt.  132. 

Action  on  Bond— 5et-Off— Simple  Contract  dalnu.— 

A  bill  is  filed  to  have  an  account  taken.  The  items 
of  the  account  are  simple  contract  claims,  except 
one,  of  a  bond  executed  by  the  defendant  to  the 
plaintiff,  and  of  which  the  defendant  had  taken 
possession  without  the  consent  of  the  plaintiff.  The 
defendant,  in  his  answer,  sets  up  simple  contract 
claims  against  the  plaintiff,  of  the  same  date  with 
the  plaintiff's;  and  also  pleads  the  statute  of  limita- 
tions in  bar  of  the  plaintiff's  claims.  The  bar  of  the 
statute  being  allowed  as  to  the  simple  contract 
claims  of  the  plaintiff,  the  defendant  is  not  entitled 


to  set  off  his  simple  contract  claims  against  his 
bond.    White  v.  Turner,  2  Oratt  602. 

I.  PRACTICE. 

Docketing  of  Cause.— In  debt  on  bond,  if  the  com- 
mon order  and  the  common  order  confirmed  have 
been  regularly  entered  at  rules,  the  cause  is  prop- 
erly on  the  office  Judgment  docket  at  the  next  term 
of  the  court;  though  no  endorsement  of  the  pro- 
ceedings may  have  been  made  upon  the  papers  in 
the  cause.    Wall  v.  Atwell,  21  Oratt  401. 

If  the  bond  or  deed  sued  on  is  not  filed  with  the 
declaration,  and  the  defendant  appears  at  rules  and 
craves  oyer  of  it.  which  the  plaintiff  does  not  give, 
and  the  defendant  will  not  plead  without  oyer,  the 
clerk  may  properly  take  the  rules  without  regard  to 
the  craving  of  oyer,  so  that  the  case  may  be  ready 
to  be  disposed  of  at  the  next  term  of  the  court 
Smith  V.  Lloyd.  16  Oratt  296. 

Joinder  in  Demurrer.- In  debt  on  bond  by  B  against 
O  and  S  issue  is  Joined  on  the  plea  of  payment; 
defendants  to  prove  payment  adduce  evidence 
that  O  put  money  into  hands  of  a  third  person  to 
pay  the  debt,  who  Informed  B  that  he  had  the 
money  to  pay  'off  the  bond:  but  B  declined  to 
receive  it  saying  he  owed  S  the  other  obligor  more 
money,  without  saying  that  the  debt  between  him 
and  S  had  been  settled ;  plaintiff  demurs  to  this  evi- 
dence of  payment  but  the  court  refuses  to  compel 
defendants  to  Join  in  the  demurrer;  and  then  there 
is  verdict  and  Judgment  for  the  defendants.  Held: 
1.  it  is  error  to  refuse  to  compel  a  Joinder  in  demur- 
rer to  evidence,  where  the  evidence  is  not  plainly 
against  the  demurrant:  2.  the  evidence  offered  for 
the  defendant  was  not  proof  of  payment;  and 
3.  Judgment  given  for  defendant  being  for  this 
cause  reversed.  Judgment  for  the  debt  demanded 
wafe  rightly  given  for  the  plaintiff.  Green  v.  Buck- 
ner,  6  Leigh  82. 

Joint  Hearing  off  Causes.— M  sues  O  in  equity,  to  set 
aside  her  bond,  as  having  been  fraudulently  ob- 
tained. O  files  cross  bill  in  the  cause,  to  attach  a 
debt  due  by  S  to  M  for  payment  of  his  claim  of  M. 
The  cases  may  properly  be  heard  together.  Magill 
V.  Manson,  20  Oratt  527. 

When  Issue  Directed.- Upon  the  question  whether 
the  bond  of  M  was  obtained  by  the  misrepresenta- 
tions of  O,  the  evidence  being  conflicting,  an  issue 
should  be  directed.    Magill  v.  Manson,  20  Oratt  627. 

When  Account  Not  Allowed.— Where  a  Jury  have 
found  a  verdict  for  the  plaintiff  in  an  action  of  debt 
on  a  bond,  an  account  of  transactions,  which  (al- 
though partly  subsequent  to  the  date  of  the  bond) 
are  old  and  stale,  ought  not  to  be  allowed,  for  the 
purpose  of  obtaining  a  discount  against  it  Ran- 
dolph V.  Randolph,  1 H.  &  M.  180. 

Conclusion  of  Argument.— In  an  action  on  a  bond 
where  the  only  pleas  entered  are  those  of  pay- 
ment and  usury,  the  defendant  is  entitled  to  open 
and  conclude  the  argument  to  the  Jury,  and  a  denial 
of  this  right  constitutes  error  for  which  the  Judg- 
ment will  be  refused.  Sammons  v.  Hawvers,  25  W. 
Va.  678  ;  B.  &  O.  R.  Co.  v.  P.  W.  &,  Ky.  R.  Oo»,  17  W. 
Va.  848 ;  Steptoe  v.  Harvey,  7  Leigh  601  ;  Young  v. 
Highland.  0  Gratt  16. 

J.  BURDEN  OP  PROOP. 

It  Is  the  established  rule,  that  the  burden  of  proof 
of  the  formal  execution  of  a  deed,  when  put  In  issue 
under  the  plea  non  eat  factum,  rests  upon  the  party 
claiming  under  It :  and  that  proof  must  show  that 
the  deed  was  signed,  sealed  and  delivered  by  the 
obligor  as  his  deed.    Newlln  v.  Beard,  6  W.  Va.  110. 
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Onus  Probaiidi  la  Equity.— G  having  acrreed  to  sell 
W  certain  escape-warrants  npon  W's  givlnsr  bond 
and  rood  secnrlty  for  the  purchase  money,  W 
executes  a  bond,  with  a  blank  for  the  name  of  the 
surety,  to  be  filled  up  at  a  certain  time  and  place, 
when  and  where  the  escape-warrants  are  to  be 
assigned  and  delivered  by  Q:  if  W  fail  to  give  the 
surety,  a  court  of  equity  will  not  permit  G  to  take 
advantasre  of  the  bond,  without  proof  of  his  assiffninfir 
and  delivering,  or  tendering  the  escape-warrants, 
within  a  reasonable  time,  and  before  commencing 
suit  upon  it:  as  to  which,  the  onut  probandi,  in  equity, 
lies  on  him.    Pare  v.  Winston,  2  Munf.  296. 

K.  BVIDENCE. 

1.  OouwrntcY  of  Witness,— A  witness  was  re- 
ceived to  prove,  that  he  paid  a  sum  of  money  for  the 
defendant  to  the  airent  of  the  plaintiff's  assignors, 
in  discharge  of  the  obliffation  upon  which  the  suit 
was  brought.    Meade  v.  Tate,  2  Call  108. 

Test  of  Competency— Time  off  Test.— One  not  a  party 
to  a  bond  who  has  received  the  money  necessary  to 
pay  off  the  bond  and  has  bound  himself  to  pay  it,  is 
a  competent  witness,  in  a  suit  upon  the  bond,  to 
prove  payment  by  himself  in  accordance  with  his 
agreement  The  test  of  incompetency  is  the  cause 
of  action  in  issue  on  trial,  and  not  the  fact  to  which 
a  party  is  called  to  testify.  Wager  v.  Barbour,  84 
Va.  419.  4  S.  E.  Rep.  842;  Code  of  187S,  ch.  172,  $21: 
Acts  1877-'78.  ch.  256.  f  1:  Code  1887,  SS  8846,  8849. 

Commiseloiier  in  Chancery— Competency  as  Witness. 
—Pour  commissioners  under  decree  in  chancery  for 
sale  of  land,  are  named  obligees  in  bond  for  the 
purchase  money;  and  suit  is  brought  on  the  bond, 
against  the  obligor,  in  the  name  of  the  four  obligees, 
for  the  benefit  of  another  person  claiming  the 
beneficiary  interest  in  the  debt:  one  of  the  obligees 
and  plaintiffs.  Is  a  competent  witness  for  defendant 
on  a  plea  of  non  ett  factum.    Hicks  v.  Goode.  12  Leigh 

498. 
Obligor  Not  a  Competent  Witness.— If  the  liability 

of  one  obligor  tn  a  bond  is  defeated  on  a  ground 
not  personal  to  himself  (as  Infancy,  bankruptcy  or 
death),  the  liability  of  all  the  obligors  is  at  an  end; 
and  therefore  one  obligor  is  an  incompetent  witness 
for  his  co-obligor  In  an  action  on  the  bond.  Brown 
V.  Johnson,  18  Gratt.  644. 

In  an  action  against  one  of  two  obligors  in  a  bond, 
the  interest  of  the  other  arising  from  his  liability 
to  the  defendant  for  contribution  is  more  direct  and 
immediate  than  his  liability  as  obligor  in  the  bonds 
to  the  obligee :  and  he  is  therefore  an  Incompetent 
witness  for  the  defendant.  Brown  v.  Johnson.  13 
Gratt  644. 

In  an  action  on  a  joint  bond  against  the  personal 
representative  of  a  deceased  obligor,  a  surviving 
obligor  Is  an  incompetent  witness  for  the  defend- 
ant.   Brown  v.  Johnson,  13  Gratt  644. 

The  principal  obligor  in  a  bond  cannot  be  a  wit- 
ness for  his  surety  Jointly  bound  with  him.  because 
the  latter  would  have  recourse  against  the  former 
for  the  whole  recovery  against  him.  including  all 
subsequent  costs  expended  by  him.  Jones  v.  Raine, 
4  Rand.  886. 

Obligor— Discharge  In  Bankruptcy— Effect  on  Com- 
petency as  Witness.— R's  executor  brought  an  action 
of  debt  upon  a  bond  against  the  executor  of  C.  C 
was  one  of  four  obligors  on  the  bond,  all  of  whom 
were  dead  butT.  and  T  was  a  discharged  bankrupt. 
The  only  issue  in  the  case  was  on  the  plea  of  pay- 
ment Held,  that  T  having  been  released  from  the 
payment  by  his  discharge  in  bankruptcy,  was  a 


competent  witness  at  common  law  for  the  defend- 
ant to  prove  payment  of  the  debt  Reynolds  r. 
Callaway,  81  Gratt  486.  See  Radford  ▼.  Fowlkea.  S 
Va.  820,  8  S.  E.  Rep.  817;  Tunstall  v.  Withers,  86  Va- 
892, 11  S.  E.  Bep.  566;  4  Mln.  Inst  (2d  Ed.)  764-769.  See 
also.  Mutual  Life  Ins.  Co.  v.  Oliver,  95  Va.  460.  28  S.  E. 
Rep.  594;  Knick  v.  Knick,  75  Va.  12:  Bont  t.  NaUe.  28 
Gratt  484. 

Bond— Surety- When  a  Competent  Witness.— One  of 
two  sureties  in  a  Joint  and  several  obligation  for 
the  payment  of  money,  having  received  from  the 
creditor  a  covenant  that  he  shall  never  be  sued 
thereon,  is  a  competent  witness  for  sach  creditor, 
in  a  suit  brought  by  him  as  mortgagee  of  the  debtor's 
land,  to  set  aside  a  sale  and  conveyance  of  the  land 
to  third  persons,  under  a  prior  deed  of  trust  exe- 
cuted by  the  debtor.  Waggener  v.  Dyer.  11  Leigh 
884. 

Bond— Partner— Competency  as  Wltnens.— In  an  ac- 
tion of  debt  on  a  bond  executed  by  Isaac  Campbell 
&  Co.  and  Andrew  Campbell,  it  appearing  that  the 
firm  name  had  been  signed  by  one  partner  without 
the  authority  of  the  co-partner,  it  was  held  that  the 
co-partner  was  a  competent  witness  since  in  the 
case  at  bar  his  inUrest  In  the  cause  hunf  eouaOy  be- 
tween the  parties.  Black  v.  Campbell.  6  W.  Va  61; 
Baring  v.  Reeder,  1  H.  &  M.  154. 

Bond— Action— CoUateral   Transactjon— Co— prtcary 

of  Witness.— W  brings  debt  on  a  bond  against  H.  and 
H  pleads  payment  and  set-ofif.  on  which  there  is 
issue.  He  flies  with  his  plea  a  statement  of  the 
payment,  which  was  the  amount  of  a  bond  of  W  aad 
J  to  It.  and  tbat  W  agreed  with  H.  if  H  would  pay 
the  bond  due  to  L,  H  should  have  credit  for  the 
amount  as  a  payment  on  the  bond  sued  on.  Hdd^  H 
is  a  competent  witness  to  prove  what  passed  between 
himself  and  J  in  relation  to  the  arrangement  be- 
tween him  and  J,  for  the  procurement  by  H  of  the 
bond  of  Li,  though  J  is  dead.  Huffmans  r.  Walker. 
26  Gratt  814. 

2.  EVTDKNCB— ADMiasiBiLrrT.— If  in  debt  on  bood. 
with  a  proferU  the  defendant  crave  oyer,  which  is 
given,  but  the  bond  shown  Is  a  copy,  and  the  defend- 
ant plead  payment  he  waives  the  necessity  of  pro- 
ducing the  original,  and  a  copy  may  be  given  in 
evidence  at  the  trial,  upon  due  proof  of  the  loss  or 
destruction  of  the  original.  Taylor  ▼.  Peyton,  i 
Wash.  824  [252]. 

Depositions  as  Evidence.- In  an  action  of  debt  on  a 
joint  and  several  bond  against  two  defendants  if 
proper  notice  to  take  depositions  Is  served  on  only 
one  of  them,  the  depositions  should  be  admitted  in 
evidence  only  against  the  one  duly  served.  Bowyer 
V.  Knapp,  15  W.  Va.  277. 

Joint  Obligation-Accounts— Admissibility  as  Bv4- 
dence.— In  debt  on  a  joint  obligation,  to  which  the 
defendants  plead  payment  they  cannot  give  in  evi- 
dence a  covenant  between  one  of  the  plaintiffs  and 
one  of  the  defendants,  with  parol  testimony  that  the 
plaintiff  settled  with  that  defendant  who  was  the 
principal  debtor,  and  in  such  settlement  kept  their 
accounts  separately,  and  that  each  was  entitled  to 
one  moiety  of  the  debt;  that  the  defendants  gave 
notice  that  a  discount  would  be  claimed  by  them  on 
account  of  said  covenant;  and  that  the  plaintiff  who 
was  party  to  the  covenant  said  that  the  same  was 
not  settled,  and  that  he  intended  to  allow  a  credit 
for  it    Arnolds  v.  Jacksons.  6  Munf.  106. 

Declarations  off  Obligor— Admissibility  as  to  Surety.— 
The  acts,  admissions  and  declarations  of  the  princi- 
pal obligor  in  a  bond,  done  and  made  at  the  time  of 
its  delivery,  are  evidence  against  his  snreties  on  the 
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bond.  Uiouflrh  be  is  dead,  and  therefore  not  a  party 
to  the  suit.    Walker  v.  Pierce,  21  Gratt.  722. 

In  the  case  of  Hodnett  v.  Pace,  84  Va.  873,  6  S.  E. 
Rep.  217,  in  an  action  on  a  bond  asrainst  the  adminis- 
tratrix of  a  surety,  the  allesred  admissions  of  the 
principal  oblisror  in  the  bond,  made,  if  at  all,  in  the 
absence  of  the  surety,  were  held  to  be  mere  hear- 
say and  inadmissible  in  evidence. 

Opialoa  off  Attorney— Evidence.— The  written  opin- 
ion of  an  attorney  of  a  party,  or  the  recitals  in  a 
Irand,  thouffh  the  papers  are  filed  with  the  answer 
of  a  defendant,  and  are  not  excepted  to  as  evidence, 
are  not  competent  proof  of  the  facts  recited  in  them 
as^ainst  other  parties.  James  River,  etc.,  Co.  v.  Lltr 
tie  John.  18  OratL  58. 

Record  In  Chnncery  Suit— Admissibility  ms  Evidence. 
—Debt  on  bond,  with  condition,  that  defendant 
should  pay  plaintiff  $19&,  in  case  plaintiff  should  be 
made  liable  as  partner  of  D.  S.  and  two  others,  for 
that  or  any  less  sum  more  than  his  Just  proportion, 
and  in  case  D.  S.  should  be  found  indebted  to  the 
partnership  to  that  or  any  less  amount,  after  full 
settlement  of  the  partnership  accounts,  and  appli- 
cation of  all  effects  of  the  partnership  to  payment 
of  demands  asrainst  it;  breach  assifirned,  that  plain- 
tiff had  been  made  liable  for  a  greater  sum  more 
than  his  just  proportion,  and  D.  S.had  been  found 
indebted  to  the  partnership  in  a  greater  sum,  as 
would  appear  by  the  decree  in  a  suit  in  chancery 
for  the  settlement  of  the  partnership  transactions: 
issue  on  the  plea  of  covenants  performed.  Held,  the 
record  of  the  suit  in  chancery,  to  which  all  the  part- 
ners or  their  representatives  were  parties,  declar- 
ing that  the  plaintiff  had  paid  490  dollars  more  than 
Ills  proportion,  was  competent  evidence  for  plaintiff, 
thong-h  defendant  was  not  a  party  to  the  suit 
Beeson  v.  Stephenson.  7  Lelg-h  107. 

Usurious  Bond— Evidence  of  Amount  Advanced.— A 
"bond  is  firiven  to  close  a  series  of  transactions 
"between  the  obliffee  and  oblie-or.  consisting-  of  loans 
on  the  one  side  and  payments  from  time  to  time  on 
the  other,  and  when  the  bond  is  executed,  all  the 
written  evidences  of  the  previous  transactions  are 
surrendered  to  the  oblig-or;  after  the  death  of  the 
obligee,  the  obligor  files  a  bill  in  equity  against  his 
administrator,  alleging  usury  in  the  bond,  and 
setting  forth  the  rate  of  interest  reserved,  but  not 
the  amount  of  money  advanced,  of  which  a  discov- 
ery is  called  for  from  the  administrator,  who 
answers  that  he  has  no  information  enabling'  him 
to  make  such  discovery :  this  court  is  of  opinion  that 
the  transactions  were  in  fact  usurious,  and  that 
the  bond,  given  for  money  loaned  on  usury,  is 
within  the  statute  and  void  as  a  security  for  money. 
Heldt  nevertheless,  under  the  circumstances  of  this 
case,  the  bond  should  be  received  as  evidence  of  the 
amount  advanced.  Campbells  v.  Patterson,  11  Leigh 
114. 

Bonds— Action— Conveyance— Evidence  of  Pasrmenl 
—The  bond  sued  upon  was  executed  in  1813;  and  the 
intestate  of  the  plaintiff  having  died  in  1816,  his 
brother  qualified  as  one  of  his  administrators.  In 
order  to  sustain  the  presumption  of  payment  from 
lapse  of  time  and  other  circumstances,  the  defend- 
ant offered  in  evidence  a  deed  by  which  he  conveyed 
to  the  brother,  whilst  he  acted  as  administrator,  a 
lot  of  ground  for  the  price  of  $3,205.  Jfeld,  that  it 
was  competent  evidence.  Perkins  v.  Hawkins. 
9  Gratt  660. 

Bonds— Action— Evidence  of  Ability  to  Loan.— In  an 
action  of  debt  upon  a  bond  for  two  thousand  dollars, 
purporting  to  be  for  money  loaned  by  the  plaintiff 


to  defendant  deceased,  evidence  tending  to  show 
that  the  plaintiff  had  not  the  pecuniary  ability  to 
make  the  loan  of  the  amount  and  character  evi- 
denced by  the  bond  in  controversy  is  competent  and 
relevant  and  should  have  been  admitted^  McDow- 
ell V.  Crawford,  11  Gratt.  877. 

Joint  Bond— Admissibility  as  Evidence— Proof  of 
Execution  Necessaiy.— In  an  action  of  debt  on  a  bond 
payable  on  demand,  ag-ainst  three  oblig-ors,  a  plea 
of  non  est  factum  was  entered.  The  plaintiffs  after 
proving  the  signature  of  one  of  the  obligors  to  the 
said  bond,  but  without  having  proved  the  signature 
of  the  other  two  obligors,  offered  the  bond  in  evi- 
dence to  the  Jury,  to  which  the  defendant  objected. 
Held,  the  objection  was  proper  and  should  have  been 
sustained.    Kuykendall  v.  Ruckman,  2  W.  Va.  882. 

Bonds— Action— Immaterial  Evidence.— In  an  action 
of  debt  on  a  bond  the  plaintiff,  at  the  trial,  offered 
the  bond  in  evidence,  which  was  objected  toby  the 
defendant  as  not  having  been  stamped  according  to 
the  act  of  conffress,  defendant  offering^  to  prove 
that  bond  was  not  stamped  at  the  time  of  its  execu- 
tion, but  since  its  execution,  a  stamp  had  been  placed 
upon  it  without  his  knowledg^e  or  authority.  It  was 
held  that  such  evidence  on  behalf  of  defendant 
was  properly  excluded.  Myers  v.  McGraw,  5  W. 
Va.  80. 

8.  Wbitino  Obmgatobt— Variation  by  pabol.— 
A  valid  obligation  created  by  an  Instrument  under 
seal,  and  not  performed,  can  only  be  discharged  at 
common  law  by  a  sealed  instrument  In  certain 
cases  the  statutes  have  allowed  sealed  oblig'ations 
to  be  discharged  by  other  matter,  and  in  these  par- 
ticular cases  such  matter  may  be  pleaded  and 
proved  at  law.  But  it  is  sound  principle  that  in  an 
action  on  an  instrument  under  seal,  no  parol  ag'ree- 
ment  can  be  pleaded  in  bar.  unless  the  statute  gives 
the  defence.    Steptoe  v.  Harvey,  7  Leiffh  601. 

Loose  verbal  declarations  of  a  parent  that  he 
meant  an  existing^  debt  by  bond  to  be  considered  as 
an  advancement,  are  not  sufficient  to  cancel  the 
debt  or  defeat  the  recovery  of  it  by  the  parent's 
executor.  Such  intent,  to  be  of  avail,  must  be  evi- 
denced by  writing  or  by  such  acts  as  are  sufficient 
to  cancel  the  debt    Arnold  v.  Barrow,  2  P.  &  H.  1. 

An  obligor  cannot  be  permitted  under  the  law  to 
set  up  and  prove,  in  avoidanoe  of  his  solemn  obliga- 
tion, a  parol  promise  by  the  obligee  that  he  would 
never  require  payment  of  the  said  bond  but  would 
surrender  and  give  the  same  to  the  said  obliffor  as 
her  portion  of  his  estate.  Chapman  v.  Perslnffer, 
87  Va.  581, 13  S.  E.  Rep.  549:  Towner  v.  Lucas,  18  Gratt 
706,  723;  Harris  v.  Harris,  23  Gratt  766. 

Parol  evidence  is  not  admissible  to  prove.  In  behalf 
of  one  of  three  sureties  in  a  bond,  that  he  was 
induced  to  sign  the  bond  upon  the  express  promise 
of  the  oblig'ee  that  he  should  not  be  required  to  pay 
any  part  of  it  and  that  said  oblicree  would  give  the 
said  surety  a  written  indemnity  to  save  him  harm- 
less.   Towner  v.  Lucas.  18  Gratt  706. 

In  the  absence  of  fraud,  parol  evidence  is  not 
admissible  to  show  that  the  obligee  contempora- 
neously with  the  execution  of  a  bond  promised  not 
to  enforce  it  as  against  one  of  the  parties  who  exe- 
cuted it.  Harnett  v.  Bamett  83  Va.  508,  2  S.  E.  Rep. 
783:  Watson  v.  Hurt  6  Gratt.  633;  Towner  v.  Lucas, 
13  Gratt  705. 

Parol  evidence  is  not  admissible  to  prove  that 
bonds  and  a  deed  of  trust  were  not  to  be  paid  and 
executed  according  to  their  terms,  but  were  only 
to  be  paid  out  of  the  profits  of  the  property  for  the 
price  of  which  they  were  given.    Sauffston  v.  Gor- 
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don,  28  Gratt  7?56:  Peyton  v.  Stuart,  88  Va.  76,  16  S. 
£.  Rep.  160.  See  also,  Colhoun  v.  Wilson,  87Gratt  638. 
Joint  OUIirAtion— Proof  of  Suretyship.— Parol  evi- 
dence is  admissible  to  show  the  fact  that  one  of  two 
joint  obliffors  in  a  bond  was  the  surety  of  the  other. 
To  allow  such  evidence  is  not  inconsistent  with 
either  the  terms  or  lesral  effect  of  the  obligation. 
The  binding  force  of  the  bond  remains  unaltered  as 
to  both  of  the  obllffors,  and  they  are  still  jointly  and 
severally  bound  for  its  payment.  Williams  v. 
Macatee.  86  Va.  681. 10  S.  £.  Rep.  1061. 

4.  EviDEMCB— Judges  of.— If  the  pleas  put  in  issue 
the  loss  of  the  bond,  then  that  issue  must  be  tried 
by  the  jury:  and  if  there  was  evidence  introduced 
before  the  jury  bearinsr  on  the  question  of  the  loss 
of  the  bond,  it  was  for  the  jury  to  decide  upon  the 
sufficiency  of  the  evidence  to  establish  the  loss:  and 
it  was  error  in  the  court  to  exclude  it.  Colley  v. 
Sheppard,  81  Gratt  812. 

6.  Evidence— Failubb  of.— In  the  case  of  Lindsay 
y  McCk)rmick,  82  Va.  479,  on  exception  to  the  allow- 
ance of  credit  for  alleged  payment  of  money  due  on 
a  bond,  it  was  held,  that  after  dlsreg-ardinur  all  in- 
competent evidence,  sufficient  proof  had  been  pro- 
duced to  establish  payment  of  said  bond. 

In  the  case  of  Accident  Ins.  Co.  v.  Baker,  84  W.  Va. 
667,  12  S.  E.  Rep.  884,  various  pleas  mentioned  were 
held  bad,  and  it  was  held  that  the  verdict  of  the  jury 
should  have  been  set  aside  and  new  trial  awarded, 
because  no  facts  were  proved  to  warrant  the 
flndiuff  of  the  jury,  nor  any  evidence  tendiuff  to 
prove  any  of  defendant's  pleas,  and  judcrment  was 
ffiven  for  the  defendant  Brown,  a  debtor  under  his 
hand  and  seal,  who,  though  summoned,  entered  no 
appearance  and  made  no  defense,  and  on  grounds, 
if  any,  personal  to  his  sureties. 

L.  JUDOMBNT. 

1.  Joint  Obligation— Joint  Judombnt.— At  com- 
mon law  in  a  joint  action  against  several  parties, 
there  can  be  but  one  final  judgment,  and  it  must  be 
for  or  against  all  the  defendants  :  and  the  rule  is 
the  same,  whether  the  contract  sued  on  is  joint  or 
Joint  and  several,  or  whether  the  action  is  founded 
on  several  and  distinct  contracts,  as  the  maker  and 
endorsers  of  a  negotiable  note.  Steptoe  v.  Read,  10 
Gratt.  2. 

Upon  a  scire  faHat  to  revive  a  judgment  against 
two  persons  jointly,  and  in  all  joint  actions  against 
two  persons  on  a  contract,  it  is  error  to  enter  final 
judgment  against  one,  until  the  plaintiff  has  ma- 
tured the  cz»e  against  the  other  also,  so  that  a  joint 
judgment  maybe  entered  against  both,  or  has  pro- 
ceeded against  the  other  as  far  as  the  law  authorizes 
or  enables  him  to  proceed.  Early  v.  Clarkson,  7 
Leigh  88. 

Where  the  principal  and  sureties  are  sued  jointly, 
and  the  judgment  is  erroneous  as  to  the  sureties,  it 
must  be  reversed  as  to  all :  although  the  judgment 
would  have  been  good  against  the  principal,  if  he 
had  been  sued  alone.  Munford  v.  Overseers  of  the 
Poor,  2  Rand.  818. 

In  debt  on  bond  for  money  payable  twelve 
months  after  date  against  four  obligors,  declara- 
tion counts  against  them  as  joint  obligors ;  but  it 
appears,  by  defendants'  pleas  and  plaintiff's  repli- 
cations, as  well  as  by  evidence  of  the  trial,  that  in 
fact  the  bond  was  first  sealed  and  delivered  by  three 
of  the  obligors,  of  whom  one  was  principal  and  the 
other  two  sureties;  and  that  the  fourth  obligor 
sealed  and  delivered  it  some  time  after  the  debt  fell 
due,  with  a  view  in  so  doing  to  substitute  himself  as 


surety  in  place  of  one  of  the  original  sureties :  and 
this  was  done  with  the  assent  of  the  obligee,  of  the 
principal  obligor,  and  of  the  surety  for  whom  the 
fourth  obligor  was  to  be  substituted,  but  without 
the  consent  or  knowledge  of  the  other  original 
surety.  Held,  the  original  obligation  was  the 
joint  contract  of  the  three  obligors,  bnt  the  obli- 
gation of  the  fourth  obligor  was  his  several  con- 
tract, and  therefore  plaintiff  cannot  recover  joint 
judgment  against  the  obligors.  Baber  v.  Cook,  ll 
Leigh  606. 

Joint  Action— Judgment  under  Statute  la  Vln^ta.— 
At  common  law  a  judgment  recovered  against  one 
of  two  or  more  persons  on  their  Joint  contract  was 
a  bar  to  an  action  against  the  other.  This  role  is 
changed  in  Virginia  by  the  statute  which  declares, 
in  effect,  that  there  shall  be  no  merger  of  the 
original  cause  of  action  until  there  has  been  a  Judg- 
ment against  every  person  liable  to  a  recovery  upon 
it  Under  this  statute,  in  a  proceeding  by  motion 
against  an  ex-treasurer  and  his  sureties,  a  confes- 
sion of  Judgment  by  the  principal  does  not  affect 
the  plaintiff's  right  of  action  agralnst  the  sureties. 
Gaboon  v.  McCulloch.  02  Va.  177,  83  S.  £.  Rep.  SSl 

In  an  action  of  debt  upon  a  bond  against  five 
persons,  upon  one  of  whom  the  process  is  not  served 
by  direction  of  the  plaintiff,  the  four  plead  usury  in 
the  bond,  and  three  of  them  plead  severally  noti*d 
factum.  On  the  trial  the  jury  find  in  favor  of  the 
three  defendants,  on  the  plea  of  non  ««<  factum:  hot 
cannot  agree  on  the  plea  of  usury.  There  is  a 
judgment  in  favor  of  the  three,  and  the  case  is  con- 
tinued as  to  the  fourth.  Afterwards  there  Is  a 
verdict  against  the  fourth ;  and  he  moves  in  arrest 
of  judgment.  Heldt  under  the  statute.  Code  l8flL 
ch.  177,  %  19,  there  may  be  a  judgment  in  favor  of 
the  three  at  one  time,  and  a  Judgment  in  favor  of 
the  plaintiff  against  the  fourth  defendant  at  another 
time.  Bush  v.  Campbell,  26  Oratt.  40S;  Beazley  v. 
Sims,  81  Va.  646:  Muse  v.  Farmers'  Bank,  87  Gratt. 
251:  Moffett  V.  Bickle,  21  Oratt  280;  Steptoe  v.  Bead. 
19  Gratt  2;  Gaboon  v.  McGulloch,  98  Va.  177.  SSS.  E. 
Rep.  225:  Ghoen  v.  Guthrie,  15  W.  Va.  107;  Enosv. 
Stansbury,  18  W.  Va.  480:  Hoffman  v.  Bircher.  25  W. 
Va.  662.  See  Barton's  Law  Pr.  (2d  £d.)  428;  4  Min. 
Inst  (Sd  Ed.)  689;  Gibson  v.  Beveridg-e.  90  Va.  fl9&  1» 
S.  E.  Rep.  785. 

Va.  Gode  1887,  $  8896.  provides,  that  *Vhere,  in  any 
action  against  two  or  more  defendants,  the  process  is 
served  on  part  of  them,  the  plaintiff  may  proceed  to 
Judgment  as  to  any  so  served,  and  either  discontinue 
it  as  to  the  others,  or,  from  time  to  time,  as  the 
•process  is  served  as  to  such  others,  proceed  to 
Judgment  as  to  them,  until  Judgments  be  obtained 
against  all."  Under  this  statute  Judgment  maybe 
had  on  a  forthcoming  bond  against  sureties  wbo 
have  been  served  by  process  though  the  principal 
has  not  been  served  vrlth  notice  of  the  motion. 
Newberry  v.  Sheffey,  89  Va.  286,  15  S.  E.  Rep.  548. 

Joint  Action— Judgment  under  Statute  In  West  Vlf 
ginla.— At  common  law  where  a  Joint  action  It 
brought  upon  a  joint  or  upon  a  Joint  and  several 
contract  and  all  the  defendants  are  alive  and  have 
been  served  with  process,  only  one  Judgment  caa 
be  rendered  therein,  and  that  Jud^rment  must  be 
jointiy  against  all  of  the  defendants,  or  none  of 
them,  save  only  In  a  case  where  some  of  the  defen4- 
ants  are  discharged  upon  matters  of  defence  per- 
sonal to  themselves,  which  do  not  go  to  the  whote 
ground  of  the  action.  This  rule  is  relaxed  by  West 
Virginia  statute  so  as  to  permit  a  plaintiff  who 
brings  his  joint  action  against  all  the  joint  contract- 
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ors.  to  recover  against  one  or  more  of  them,  al- 
thonffli  the  action  may  be  barred  as  toothers*  where 
the  plaintiff's  declaration  shows  that  he  could  have 
recovered  against  any  of  them  separately,  if  he  had 
9M€d  them  onlv,  and  where  he  proves  at  the  trial  the 
contract  an  alleged  in  his  declaration.  The  cases  of 
Bnsh  V.  Campbell.  26  Gratt.  428,  and  Muse  v.  The 
Bank,  27  Gratt.  254,  are  disapproved  by  the  West  Vir- 
flrlnia  conrt  Hoffman  v.  Bircher,  22  W.  Va.  587: 
Choen  V.  Guthrie.  16  W.  Va.  Ill;  Steptoe  v.  Reed,  19 
Gratt.  1,  and  foot-note:  Moffett  v.  Bickle,  21  Gratt  280. 

Joint  Boiid~5epaf«t«  Judflrmeats.— It  is  not  errone- 
ous to  take  separate  judgments,  during  the  same 
term,  upon  a  joint  bond.    White  v.  Tally,  6  Call  98. 

In  an  action  of  debt  against  two,  one  dies,  and  the 
suit  is  revived  affainst  his  administratrix;  and  then 
she  and  the  other  defendant  slve  separate  confes- 
sions of  Judgments,  and  a  separate  judgment  is  en- 
tered affainst  each.  This  is  not  error.  Richardson 
V.  Jones,  12  GratL  58. 

2.  JuDGMSNT— Damagks.— In  a  debt  on  a  bond, 
damafires  need  not  be  laid  in  the  declaration  or  found 
by  the  Jury.    Taylor  v.  M'Clean,  8  Call  481  [567] . 

In  an  action  on  a  bond  with  collateral  condition, 
the  plaintiff  may  recover  more  damages  than  he 
has  laid  in  the  declaration.  Winslow  v.  Com.,  2 
Hen.  &  M.  469. 

On  a  bond  with  a  collateral  condition,  the  Jury 
may  find  more  damages  than  are  laid  in  the  decla^ 
ration.    Johnstons  v.  Meriwether,  3  Call  454  [523]. 

It  has  been  lon<r  well  settled,  that  in  debt  upon  a 
bond,  with  collateral  condition,  damasres  may  be 
assessed  beyond  those  laid  in  the  declaration,  if  the 
penalty  is  sufficient  to  cover  them.  Payne  v.  Ellzey, 
t  Wash.  143;  Johnstons  v.  Meriwether,  8  Call  528; 
Peerce  v.  Athey,  4  W.  Va.  22.  See  Woodson  v. 
Johns,  3  Munf .  28a 

8.  JuDGMSNT— INTBBBST.— The  court,  in  an  action 
npon  a  bond,  may  instruct  the  Jury  with  regard  to 
tlie  Interest    Fine  v.  Cockshut,  6  Call  18. 

By  Va.  Code  887,  sec.  8390,  "the  Jury,  in  any  action 
founded  on  contract,  may  allow  interest  on  the 
principal  due,  or  any  part  thereof,  and  fix  the  period 
at  which  such  interest  shall  commence.** 

When  Interest  Allowed.— -Upon  a  bond  to  pay  the 
purchase  money  of  land,  but  with  a  provision  that 
npon  the  vendee*s  failure  to  get  the  le<ral  title  from 
a  third  party,  the  contract  of  sale  shall  be  void;  the 
vendee  having  been  let  into  possession  and  contln- 
ninff  to  hold,  and  himself  nefflectiuff  to  get  in  the 
title;  he  shall  pay  interest  Bailey  v.  James,  11 
Gratt  468. 

The  penalty  and  condition  of  a  bond  for  the  pay- 
ment of  money,  is  in  the  same  sum.  It  is  proper  to 
treat  It  as  a  single  bill,  and  to  crive  Judfirment  for  the 
amount  of  the  bond  with  interest  from  the  time  of 
payment    Fleming  v.  Toler,  7  Gratt  810. 

In  debt  on  a  bill  penal,  a  judgment  entered  upon 
nU  (UcU  or  non  turn  informatue,  ouffht  not  to  be  re- 
versed on  the  ffround  that  the  declaration,  though 
descrlbinsr  the  bill  penal  correctly  as  to  the  princi- 
pal, penalty,  and  date,  omits  to  mention  that  the 
debt  is  payable  "with  interest  from  a  day  prior  to 
the  date**;  and  that  the  Judgment  in  conformity 
with  the  bill  penal,  is  entered,  for  the  penalty,  to  be 
discharged  by  the  principal,  with  such  interest,  and 
costs.  Harper  v.  Smith.  6  Munf.  889. 
-  Althousrh  the  oblifiratlon  sued  on  purports  to  be  a 
penal  bill,  yet  if  the  sum  named  in  the  penalty  and 
condition  correspond,  there  is  no  error  in  treatinsr 
it  as  a  simple  obligation  and  renderinff  a  verdict  and 
Judfirment  for  the  amount  with  continuing  interest 


from  th  e  time  the  same  falls  due.    Fleming  v.  Toler. 
7  Gratt  8ia 

In  an  action  of  debt  on  a  sinde  bill,  under  Va. 
Statute  1805,  Interest  was  allowed,  although  not  men- 
tioned in  the  bill  or  demanded  in  the  declaration. 
Baird  v.  Peter,  4  Munf.  76;  Wallace  v.  Baker,  2  Munf. 

884. 

Bonds— Interest— War— Effect.— A  bond  on  its  face 
bears  interest  and  is  secured  by  deed  of  trust  on 
land,  and  oblig-or  and  obligee  live  near  each  other, 
and  within  the  Confederate  States  during  the  war; 
and  sums  about  equal  to  the  interest  upon  the  bond 
are  paid  upon  it  annually  until  after  the  war.  The 
bond  is  properly  charffeable  with  interest  during 
the  war.  Crenshaw  v.  Seigfried.  24  Gratt  272;  Fred 
V.  Dixon.  27  Gratt  541. 

Absence  of  Plaintiff— Bfffect  as  to  Interest —Evidence, 
in  order  to  extinguish  the  interest  may  be  iriven  to 
the  Jury  on  the  plea  of  payment  to  a  bond,  that  the 
plaintiff  was  absent  in  foreign  parts  beyond  the  seas, 
and  had  not  any  known  agent  or  attorney  within 
the  commonwealth.    McCall  v.  Turner,  1  Call  188. 

Time  from  Which  Bond  Bears  Interest— It  is  the  set- 
tled rule  that  when  no  day  is  named  in  a  bond  or 
note  ffiven  for  the  payment  of  a  precedent  debt  it  is 
due  and  payable  on  the  day  of  its  date,  and  bears 
interest  from  date,  thoug-h  no  interest  be  reserved. 
The  interest  follows  the  principal  as  the  shadow 
the  subsunce.  McVeigh  v.  Howard,  87  Va.  699,  18 
S.  E.  Rep.  31  ;  Jones  v.  Williams,  2  Call  106 ;  Hatcher 
V.  Lewis,  4  Rand.  157. 

Where  no  time  is  fixed  for  the  payment  of 
the  principal  of  a  bond,  it  becomes  due  immedi- 
ately, and  interest  will  "be  allowed  from  the  date  of 
its  execution.  Kent  v.  Kent  28  Gratt  840  ;  McVeigh 
V.  Howard,  87  Va.  699. 18  S.  E.  Rep.  81. 

**The  words  *on  demand'  have  plain,  distinct 
clearly  defined,  legal  and  popular  significations, 
well  known  to  the  courts  and  to  the  people.  When 
an  obligation  for  money  or  its  eanlvalent  is  exe- 
cuted containing  this  provision,  the  parties  per- 
fectly understood  that  the  debt  is  payable  presently ; 
that  it  is  due  immediately  and  bears  interest  from 
its  date."  StapIiES,  J.,  in  Omohundro  v.  Omohundro. 
21  Gratt  626;  approved  in  McVeigh  v.  Howard.  87 
Va.  699, 18  S.  E.  Rep.  81. 

A  bond  being  given  to  make  a  title  to  a  particular 
tract  of  land,  "to  contain  a  certain  number  of 
acres,**  but  not  binding  the  obligors  to  convey  any 
other  specific  lands  to  make  good  a  deficiency;  the 
only  remedy  for  such  deficiency  is  a  proportionable 
compensation  in  money,  according  to  the  price  agreed 
on  for  the  whole  tract,  with  lawful  Interest  from 
the  time  the  same  was  payable.  Chinn  v.  Heale,  1 
Munf.  63. 

Upon  a  sale  of  a  house  and  lot,  upon  credits 
extending  through  several  years,  separate  bonds 
are  taken  for  the  interest  They  will  bear  inter- 
est from  the  time  they  fell  due.  Graeme  v.  CuUen, 
23  Gratt  266. 

Coupons  for  interest  bear  interest  from  the  time 
they  are  payable.  Gibert  v.  W.  C.  etc..  R.  Co..  38 
Gratt  586. 

CoatlnaIng  Interest— C  and  P  executed  their  sin- 
gle bill,  dated  October  18th.  1871.  whereby  they 
promised.  **six  months  after  date  to  pay  to  H  or 
order  the  sum  of  seven  thousand  dollars,  with  Inter- 
est at  the  rate  of  12  per  centum  per  annum  from 
date.**  Held:  1.  The  contract  for  interest  at  the 
rate  of  12  per  cent  per  annum  was  legal  under  the 
constitutional  provision  in  force  at  the  time  of 
the  contract,  and  is  not  affected  by  the  subsequent 
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abolition  of  that  provision.  2.  The  obllcrors  in  the 
bond  are  bound  to  pay  Interest  at  the  rate  of  12 
per  cent  per  annum,  not  only  up  to  the  maturity  of 
the  bond,  but  after  maturity  and  until  the  payment 
thereof.  Cecil  v.  Hicks,  29  Gratt  1 ;  Strayer  ▼.  Lonff, 
83  Va.  715.  3  S.  £.  Rep.  872;  ycVelffh  v.  Howard,  87 
Va.  flOS,  18  S.  E.  Rep.  81 ;  Roberta  v.  Ck>cke,  28  Gratt 
207,  and  note;  Shlpman  v.  Bailey,  20  W.  Va.  147;  Bar- 
bour V.  Tompkins,  81  W.  Va.  410,  7  S.  E.  Rep.  1;  Mar- 
tin V.  Thayer,  87  W.  Va.  38. 16  S.  E.  Rep.  480. 

Where  a  bond  provided  for  the  payment  of  a  sum 
of  money  three  years  after  date,  with  interest  at  10 
per  cent  per  annum  from  date,  and  the  claim  was 
audited  by  the  commissioner  at  10  per  cent  to  the 
time  the  report  was  completed,  it  should  bear  inter- 
est on  the  afirsrefirate  amount  of  principal  and 
interest  from  that  date,  at  the  contract  rate  of  10 
per  cent  per  annum  until  paid.  Barbour  v.  Tomp- 
kins, 81  W.  Va.  410,  7  S.  E.  Rep.  1. 

If  a  bond  by  its  terms  bears  interest  at  three  per 
cent  from  date,  a  decree  for  the  payment  thereof 
should  be  for  the  affflrreffate  sum  due.  the  inter- 
est beinsr  computed  at  three  x>er  cent  to  the 
date  of  the  decree,  and  then  the  decree  ouffht 
to  provide  for  the  payment  of  Interest  thereon 
at  the  rate  of  three  per  cent  until  paid.  A 
decree  provldinfir  for  interest  on  such  a^ffrevate 
sum  as  six  per  cent  is  erroneous.  Pickens  v.  McCoy, 
24  W.  Va.  844;  Brooke  v.  Roane,  1  Call  206;  Bent  v. 
Patten,  l  Rand.  2K. 

A  contract  of  sale,  dated  Auff.  26.  1873.  says  the 
bonds  for  the  purchase  money  are  "to  bear  interest 
from  this  date."  The  trust  deed  describes  the  bonds 
as  "dated  Sept  10,  1878,  with  6  per  cent  interest 
from  Auirust  26,  1878."  The  bonds  say.  "with  6  per 
cent  interest  from  date  above."  when  there  is  no 
"date  above,"  except  the  date  of  maturity  of  the 
bond.  Held,  the  bonds  bear  interest  from  the  date 
of  the  contract  Auff.  26, 1878,  till  paid.  Ware  v. 
Starkey.  80  Va.  101. 

4.  Pknai.  Boni>— Recovery  in  Excess  or  Pen- 
alty.—The  American  rule  to  be  deduced  from  all  the 
cases  seems  to  be,  that  asrainst  a  surety  in  debt  on 
bond,  nothinsr  shall  be  recovered  beyond  the  pen- 
alty :  that  against  the  principal  in  that  form  of 
action.  Interest  may  be  recovered  beyond  the  pen- 
alty, while  in  England  the  penalty  appears  in  all 
cases,  except  perhaps  in  equity,  to  be  the  absolute 
limit  But  in  neither  country  can  damages  in 
SToss  be  recovered,  against  either  principal  or 
surety,  beyond  the  penalty.  Supervisors  v.  Leon- 
ard. 16  W.  Va.  470. 

Where  the  principal  and  interest  due  on  a  bond, 
amount  to  more  than  the  penalty,  and  damages  are 
found  by  a  verdict,  judgment  ought  not  to  be  en- 
tered for  the  penalty  and  costs,  to  be  discharged  by 
the  principal  and  interest,  with  the  damages  so  as- 
sessed and  the  costs;  but  for  the  penalty  and  dam- 
ages, if  not  exceeding  those  laid  In  the  writ 
Tennantv.  Gray.  6  Munf.  404;  Atwell  v.  Towles.  1 
Munf.  175;  Wilson  v.  Spencer,  11  Leigh  261;  Pate  v. 
Spotts.  6  Munf.  804. 

Interest  on  a  bond  or  judgment  for  a  penalty  may 
be  recovered  at  law  or  In  equity,  although  the  prin- 
cipal and  interest  exceed  the  penalty.  Tennant  v. 
Gray,  5  Munf.  404;  Roane  v.  Drummond.  6  Rand.  182; 
Baker  v.  Morris.  10  Leigh  204;  Tazewell  v.  Saunders, 
18  Gratt  854. 

Recovery  against  a  principal  and  surety  in  a  bond 
for  the  payment  of  money  is  not  limited  to  the  pen- 
alty but  may  exceed  it,  so  far  as  necessary  to  include 


interest  from  the  time   of  the  breach.    Perry  v. 
Horn,  22  W.  Va.  881. 

It  seems,  that  in  an  action  of  debt  on  a  bond  at 
law.  the  surplus  Interest  beyond  the  penalty  may 
be  given  in  the  form  of  damages.  Baker  v.  Morris, 
10  Leigh  284. 

5.  Judgment— Clerical  Ebbors.— Judgment  upoo 
nil  dicit  in  county  court  entered  on  the  minute  book, 
"for  specialty  and  costs,"  and  then  entered  at  large, 
by  the  clerk,  in  the  order  book  for  debt  with  inter- 
est from  1st  March  1818.  the  date  of  the  spedalty, 
though  the  day  of  payment  appointed  in  the  oHidi- 
tion  was  the  1st  March  1818  ;  the  clerk,  in  his  entry 
in  the  order  book,  following,  not  the  condition  of 
the  bond,  but  a  memorandum  thereon  indorsed, 
that  the  debt  if  not  punctually  paid  should  bear  in- 
terest from  the  date  of  the  bond.  Held:  l.  It  was  error 
to  give  interest  from  the  date  of  the  bond,  instead 
of  the  day  of  payment :  and  2,  this  error  was  a  cler- 
ical mistake,  amendable  by  the  court  at  a  subse- 
quent term.    Eubank  v.  Ralls,  4  Leigh  880  [808]. 

In  debt  on  a  decree  for  money,  a  conditional  judg- 
ment is  entered  in  the  office,  without  awarding! 
writ  of  inquiry  of  damages,  and  the  judgment  not 
being  set  aside  becomes  ftnal  at  the  next  term,  an  ex- 
ecution is  sued  out  on  the  judgment :  but  at  the 
ensuing  term,  the  court  set  aside  the  judgment  u 
irregularly  entered,  and  gave  defendants  leave  to 
plead  to  the  action.  Held,  it  was  error  to  enter  judg- 
ment in  the  office  without  awarding  an  inquiry  of 
damages  andthiffwasa  clerical  error,  which  the 
court  properly  corrected  at  a  subsequent  term. 
Shelton  v.  Welsh.  7  Leigh  175. 

A  judgment  is  rendered  by  default  In  the  genenl 
court  upon  motion,  on  a  bond  due  the  Common- 
wealth ;  but  the  clerk,  in  entering  the  judgment 
only  allows  interest  from  a  date  posterior  to  that 
from  which,  by  the  terms  of  the  bond,  interest  was 
to  run.  This  error  may  be  amended,  upon  motion 
to  the  general  court  a-t  a  succeeding  term.  1  Rev. 
Code,  512,  sec.  106 :  Com.  v.  Winstons.  6  Rand.  546. 

When  an  action  is  brought  on  a  note,  which  was 
executed  at  the  time  when  5  per  centum  was  the 
legal  rate  of  interest,  upon  which  the  defendant 
acknowledged  the  action  for  the  principal  with 
Interest  from  the  date  of  the  note ;  on  which  ac- 
knowledgment a  judgment  was  rendered  for  the 
principal  with  interest  at  the  rate  of  six  per  centum 
per  annum  ;  this  is  not  a  mere  clerical  error,  bat 
one  which  can  only  be  rectified  by  an  appellate 
court    Bent  v.  Patten,  1  Rand.  25. 

An  action  of  debt  Is  brought  upon  a  bond  for  19 
dollars;  the  bond  is  declared  on  as  a  bond  for  10? 
dollars,  but  is  in  fact  for  188  dollars;  the  defendant 
confesses  judgment  for  the  debt  in  the  declaration 
mentioned,  and  the  judgment  is  entered  for  106 
dollars.  At  a  subsequent  term  of  the  court  the 
plaintiff,  upon  notice  to  the  defendant  moves  the 
court  to  correct  the  Judgment  by  the  bond.  HeU, 
this  is  not  a  clerical  error  which  may  be  mentioned 
under  the  106th  section  of  the  statute  of  jeofails. 
1  Rev.  Code,  ch.  128,  p.  512;  Compton  v.  Cline.  5  Gratt 
187. 

6.  Judgment— Cebtaintt.— A  judgment  ought  not 
to  be  entered  on  a  bond  for  a  sum  of  money,  "sub- 
ject to  a  credit  for  a  hogshead  of  tobacco,"  with- 
out ascertaining  its  value;  but  the  amount  of  such 
credit  should,  in  the  first  place,  be  ascertained  by 
a  writ  of  enquiry,  and  judgment  should  be  rendered 
for  the  balance.    Early  v.  Moore,  4  Munf.  283. 

Debt  upon  a  bond,  the  penalty  of  which  was  in 
current   money,   with  condition  to  pay  so  much 
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sterllmr  money.  After  verdict  for  the  plaintiff, 
tlie  jndffment  sbonld  be  for  the  current  money 
mentioned  in  the  peoal  part  of  the  bond,  to  be  dis- 
cliarffed  by  the  sterling  money  in  the  condition: 
and  the  court  ouffht  to  settle  the  rate  of  exchange, 
^vrliich  on  an  appeal  should  appear  in  the  record. 
Terrell  v.  Ladd,  2  Wash.  198  1150]. 

Debt  upon  a  bond  in  the  penalty  of  £1800  Penn- 
sylvania currency,  of  the  value  of  £1440  Virerinia 
currency.  The  defendant  havinsr  confessed  Judr- 
ment,  it  was  entered  for  £1800  Pennsylvania  cur- 
rency, of  the  value  of  £1044  current  money  of 
Virffinia,  to  be  discharged  by  the  payment  of  £720 
current  money  of  Virginia,  with  interest,  etc. 
Tlie  confession  of  Judsrment  fixed  the  value  of 
tlie  money,  and  furnished  the  clerk  with  a  stand- 
ard for  ascertaininsr  the  value  of  the  sum  men- 
tioned in  the  condition.  Strode  v.  Head,  2  Wash. 
192  [148]. 

Issue  before  joined  on  a  plea  that  bond  was  ob- 
tained by  fraud,  a  "Verdict,  "for  the  defendant,  be- 
cause the  Jury  believe  the  bond  was  obtained  by 
fraudulent  means,**  is  sufficiently  positive  and  cer- 
tain.   Chew  V.  Moffett,  6  Munf.  120. 

In  an  action  in  a  debt  on  a  bond  several  issues 
-were  made  up  on  several  pleas  of  defendant,  one 
of  which  was  faulty  and  immaterial:  verdict  was 
iriven  for  plaintiff  on  the  material  issues,  nothing 
'being'  said  as  to  the  immaterial  issue.  On  writ  of 
error  to  the  Judgment  it  was  held  good  though 
there  was  no  finding  on  the  immaterial  issue.  Ray 
T.  Clemens,  6  Leigh  600. 

7.  Judgment— IH  Qbnbbax*. 

AiBouiitof  Jadflrment.— Upon  a  declaration  in  cove- 
nant charging  in  general  terms  the  breach  of 
contract  to  deliver  a  quantity  of  corn  at  a  arlven 
time,  the  jury,  in  assessing- the  damages,  are  not 
restricted  to  the  value  of  the  corn  at  the  time  when 
it  should  have  been  delivered,  with  interest  thereon 
until  payment:  but  may  five  such  damages  as, 
upon  the  evidence,  the  plaintiff  appears  to  have 
sustained.    Merry  man  v.  Grid  die,  4  Munf.  M2. 

Porni  of  Judflrment.— A  judgment  on  a  bond,  for 
payment  of  a  debt  oy  instalments,  should  be,  "for  the 
debt  in  the  declaration  mentioned,  to  be  discharged 
by  the  sum  due  at  the  time  of  institution  of  the  suit: 
reservinir  liberty  to  the  plaintiff  to  resort  to  a  scire 
facias  to  recover  such  other  damag^es  as  might 
thereafter  arise  under  the  condition  of  the  bond. 
Thatcher  v.  Taylor,  S  Munf.  240. 

A  executes  a  writing  obligatory  to  B  for  payment 
of  tobacco,  under  a  pecuniary  penalty,  with  a 
condition  annexed,  that  it  shall  be  void  if  C  shall 
j>ay  the  tobacco,  or  its  value  to  A.  In  an  action 
brought  on  this  writing  the  declaration  assig-ns  a 
breach  of  the  condition,  and  the  defendant  pleads 
payment.  The  verdict  and  Judgment  ousrht  to  be 
for  the  penalty,  to  be  discharged  by  payment,  not 
of  the  tobacco  with  interest  thereupon,  but  of 
damages,  for  breach  of  the  condition.  Overstreet 
V.  Marshall,  1  H.  &  M.  381 :  Moore  v.  Fenwlck,  Gilmer 
214. 

In  debt  on  a  bond  with  collateral  condition.  If  the 
plaintiff,  by  replication  to  the  plea  of  conditions 
performed  charge  the  breach  defectively,  but  fully 
avoid,  by  other  replications,  such  other  pleas  of  the 
defendant  as  go  to  the  foundation  of  the  action  :  to 
which  replications  demurrers  are  improperly  filed  : 
and  the  court  enter  judgment  for  the  defendant, 
generally,  upon  all  the  pleadings  :  such  judgment 
is  erroneous :— it  should  only  be  that  the  faulty 
replication  is  not  sufficient  in  law,  etc.,  and  therefore 


that  the  plaintiff  take  nothing,  etc.    Lane  v.  Har- 
rison, 6  Munf.  673. 

LleDofJad^ment— Extent.— A  Judflrment  being  ren- 
dered for  the  penalty  of  a  bond,  to  be  discharged  by 
the  payment  of  the  principal  sum  due  and  interest : 
and  the  payment  of  the  money  having  been  delayed 
by  an  injunction  until  the  principal  sum  due  and 
the  interest  exceed  the  penalty,  the  lien  of  the  judg- 
ment only  extends  to  the  penalty,  the  damages  upon 
the  dissolution  of  the  injunction,  and  the  costs  at 
law,  without  continuing  interest  Mlchaux  v. 
Brown,  10  Gratt.  612. 

Jadgment— Error— Waiver  of  Objection.— In  debt  on 
a  bond,  defendant  pleads  that  bond  was  delivered 
as  escrow  upon  conditions  which  were  not  per- 
formed, et  sic  non  est  factum  ;  the  plea  is  not  verified 
by  aflldavlt  of  the  party  according  to  statute  1  Rev. 
Code,  ch.  128  sec.  S3,  but  plaintiff  makes  no  objection 
for  want  of  such  affidavit  and  the  plea  Is  received  by 
the  court  issue  joined  upon  it,  trial,  verdict  and 
Judgment  for  defendant :  the  want  of  the  affidavit 
to  the  plea,  is  not  a  good  objection  to  the  judgment 
in  an  appellate  court  Hicks  v.  Goode,  12  Lei?h 
498. 

Error- Judsfinent  by  Content— Effect— In  an  action 
of  debt  on  two  bonds  the  declaration  contains  two 
counts,  the  first  on  the  larg-er  bond  and  the  second 
on  the  smaller,  to  which  there  was  a  special  plea  in 
bar.  The  plea  purported  to  make  the  defence  to  the 
whole  action,  but  the  matter  of  defence  went  only 
to  the  consideration  of  the  larger  bond  mentioned 
In  the  first  count  In  this  the  plea  was  clearly  bad 
but  judgment  was  entered,  by  consent  of  the  parties, 
for  the  amount  of  the  smaller  bond  on  the  second 
count  The  defect  In  the  plea  above  mentioned  was 
cured  by  the  judgment  entered  by  consent,  and  this 
left  the  plea  to  be  tested  as  to  the  matter  of  defence, 
on  the  sufficiency  of  the  facts  stated  in  it  Jarrett 
V.  Nickell,  4  W.  Va.  276,  294. 

Judgment— EstoppeL— In  an  action  of  debt  upon  a 
single  bill  the  clerk  enters  up  the  foUowing^  judg- 
ment: "This  day  came  the  plaintiff  by  his  attorney, 
and  the  defendant  withdrawing  the  plea  of  payment 
saith  nothing  in  bar,  whereby  the  plaintiff  remains 
thereof  undefended:  therefore  it  is  considered  by 
the  court  that  the  plaintiff  recover  against  defend- 
ant" ffeld,  on  motion  to  set  aside  judgment  the 
defendant  should  not  be  allowed  to  contradict  the 
record  by  evidence  aliunde,  and  to  prove  that  what 
is  asserted  was  not  true.  Richardson  v.  Jones,  12 
Gratt  53. 

Judgment  —  Requirement  of  Peace  Bond  —  Error.— 
Upon  an  indictment  under  part  1,  $  1,  ch.  74,  of  Acts 
of  1875,  the  court,  in  rendering  a  verdict  of  guilty, 
has  no  authority  to  add  to  its  judgment  an  order 
requiring  the  defendant  to  give  bond  to  keep  the 
peace  and  in  default  thereof  be  imprisoned  until 
such  bond  be  erlven.  And  if  such  order  be  improp- 
erly added  it  constitutes  error  for  which  the  judg- 
ment will  be  reversed.    State  v.  Gould,  26  W.  Va.  258. 

Premature  Judgment— Error.  —  On  September  80, 
1867.  a  summons  in  debt  on  a  single  bill  was  sued 
out  returnable  to  the  succeeding  October  rules,  to 
which  rales  It  was  returned  executed  on  the  3d  of 
October:  and  the  plaintiff  filed  his  declaration,  and 
the  defendant  not  appearing-,  a  conditional  judg- 
ment was  entered  against  him,  which  was  confirmed 
at  the  succeeding  rules  held  October  28,  1867;  and 
final  judflrment  was  entered  affainst  the  defendant 
on  the  last  day  of  the  succeeding  term  of  the  circuit 
court,  which  was  October  31,  1867,  which  was  less 
than  one  month  after  the  service  of  process  on  the 
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defendant,  ffeld,  the  entry  of  final  Jadflrment  asrainst 
the  defendant  within  one  month  after  he  wasserved 
wtth  process  was  erroneous.  Code  1878,  ch.  16C  S  6; 
Dillard  ▼,  Thornton,  29  Gratt  392. 

Creditor— Doable  Remedy— Single  Satisfaction.  —  A 
creditor  haylnsr  two  different  securities,  or  two  sets 
of  obllfiTors  bound  for  his  debt,  may  proceed  asrainst 
both  at  the  same  time,  althoug-h  he  is  entitled  to 
but  one  satisfaction.  Carter  r.  Hampton,  77  Va.  631 : 
Asberry  ▼.  Asberry,  33  OratL  468. 

M.  RELIBP  IN  EQUITY. 

1.  JuRiSDicnoir.— Although  under  the  Code  of  1868. 
ch.  71,  sec.  2,  one,  not  party  to  a  bond,  may  maintain 
an  action  in  his  own  name  thereon,  yet  this  remedy 
is  not  exclusive  and  recourse  may  still  be  had  to  a 
court  of  equity  where  his  rights  can  be  more  ade- 
quately and  completely  enforced  than  at  law. 
Ralphsnyder  r.  Ralphsnyders,  17  W.  Va.  28. 

There  is  a  Joint  covenant  by  four  to  pay  to  R 1800  a 
year  for  her  life.  To  secure  which  annual  payment 
each  was  to  execute  his  bond  with  surety,  binding 
him  to  pay  975  a  year;  but  this  is  not  done;  nor  is 
the  annuity  paid  to  her.  After  the  death  of  R,  one 
of  the  four  joint  obligors  qualified  as  her  adminis- 
trator with  the  will  annexed,  and  then  files  his  bill 
in  equity  against  the  obligors  to  recover  the  amount 
due  her.  The  administrator  being  one  of  the  obli- 
gors could  not  sue  the  other  at  law.  and  therefore  the 
court  of  equity  has  jurisdiction  to  enforce  the  pay- 
ment of  the  money.    Rodes  v.  Rodes,  24  Qratt.  256. 

There  is  a  joint  covenant  by  four  to  pay  to  R 1800  a 
year  for  her  life.  To  secure  which  annual  payment 
each  was  to  execute  his  bond  'with  surety,  binding 
him  to  pay  875  a  year;  but  this  is  not  done;  nor  Is  the 
annuity  paid  to  her.  After  the  death  of  R.  one  of 
the  four  joint  obligors  qualified  as  her  administra- 
tor with  the  will  annexed,  and  then  files  his  bill  in 
equity  against  the  obligors  to  recover  the  amount 
due  to  her.  The  administrator  being  one  of  the 
obligors  could  not  sue  the  others  at  law.  and  there- 
fore the  court  of  equity  has  Jurisdiction  to  enforce 
the  payment  of  the  money.  Rodes  v.  Rodes,  24 
Gratt  256;  Spooner  v.  Hllblsh.  92  Va.  838, 28  S.  £.  Rep. 
751,  citing  the  principal  case.  See  also,  Booth  v. 
Kinsey,  8  Gratt  560,  and  Ralphsnyder  v.  Ralphsny- 
ders, 17  W.  Va.  87. 

Plaintiff  files  a  bill  in  chancery  calling  on  defend- 
ants to  answer  and  say  on  oath  whether  certain 
bonds  were  delivered,  and  this  they  did.  After 
eliciting  their  answer  it  was  held  that  he  could  not 
dismiss  the  suit;  the  court  had  Jurisdiction  in 
chancery  and  plaintiff  could  not  then  resort  to  an 
action  at  law;  and  still  less  could  he  litigate  his 
rights  both  at  law  and  in  equity  at  the  same  time. 
Jones  V.  Bond,  86  Va.  81,  9  S.  £.  Rep.  503. 

In  an  action  of  debt  upon  two  bonds  executed  on 
the  29th  of  December  1862  and  payable  twelve 
months  after  date,  the  defendants  appeared  and 
defended  the  action;  and  the  jury  scaled  the  debt, 
reducing  it  from  15,193  to  $3,000.  with  interest  from 
the  day  the  bonds  fell  due;  and  the  judgment  was 
accordingly.  About  a  year  after  the  judgment  was 
rendered  the  defendants  in  the  action  filed  their 
bill  for  an  injunction  to  the  judgment,  on  the 
ground  that  the  debt  was  scaled  as  of  its  date, 
instead  of  the  day  of  its  payment  Held,  the  de- 
fendants having  defended  themselves  at  law,  can- 
not afterwards  come  into  equity  for  relief.  Penn 
V.  Reynolds,  23  Gratt  518. 

2.  Qbounds  of  Equitable  Relief. 

a.  Lost  In9trununt.—A  court  of  equity  has  jurisdic- 


tion to  grant  relief  on  a  lost  bond,  but  It  generaUy 
requires  an  affidavit  of  the  loss  of  the  bond  to  accom- 
pany the  bill.  No  such  affidavit  however,  is  re- 
quired where  the  case  stated  in  the  bill  would  give 
a  court  of  equity  jurisdiction.  Independently  of  the 
loss  of  the  bond.    Ly  ttle  v.  Cozad.  21  W.  Va.  183, 19B. 

Upon  a  bill  in  equity  for  relief  upon  a  lost  bond, 
though  regularly  an  affidavit  of  the  loss  of  the  bond, 
etc..  ought  to  be  filed  with  the  bill,  yet  if  such  affida- 
vit is  not  so  filed,  but  is  filed  afterwards  In  the  prog- 
ress of  the  cause,  this  is  sufficient  Thomtoo  v. 
Stewart  7  Leigh  128. 

Equity  will  setup  a  lost  bond  against  a  surety,  and 
upon  satisfactory  proof  that  the  lost  bond  bound 
the  heirs,  against  the  heirs  of  the  princlx>al  obligor 
also.     Kemey  v.  Kemey,  6  Leigh  47a 

b.  MUtake.— In  the  case  of  Mason  v.  Nelson.  II 
Leigh  227,  defendant  in  an  action  upon  one  bond,  be^ 
lievlng  the  suit  to  have  been  instituted  npon  another 
bond  then  justly  due.  allowed  judgment  to  go  by 
default  and,  upon  learning  the  true  state  of  affairs, 
sought  to  enjoin  the  Judgment  in  a  court  of  equity. 
It  was  held,  under  the  peculiar  clrcnmstances  of 
the  case,  that  defendant  was  entitled  to  relief  is 
equity,  and  a  perpetual  Injunction  was  granted 
accordingly. 

A  court  of  equity,  at  the  Instance  of  a  bonaJld4  pur- 
chaser, will  correct  a  defective  execution  of  a 
power  by  a  married  woman,  where  the  defect  is  the 
result  of  mere  Inadvertence  or  mistake.  The  case 
is  unlike  an  application  to  reform  a  married  woman's 
conveyance  under  a  statute  relating  to  alienatioos 
by  married  women,  In  which  case  the  statute  is 
strictly  construed  because  In  derogation  of  the 
common  law.    Freeman  v.  Eacho,  79  Va.  4S. 

A  sum  of  money  is  lent  to  a  firm,  and  the  flxin  is 
charged  with  it  on  the  partnership  books,  but  the 
partner  with  whom  the  transaction  occurs,  executes 
by  mistake  a  penal  obligation,  in  the  name  of  the 
firm,  under  seal,  instead  of  giving  merely  a  promis- 
sory note;  one  of  the  partners  dying,  those  who 
survived  him,  and  the  executors  of  the  decedent 
convey  all  the  effects  belonging  and  debts  due  to  the 
firm,  in  trust  to  pay  the  debts  from  the  firm;  then 
the  creditor  who  lent  the  money  files  a  bill  In  equity 
against  the  surviving  partners,  the  executors  of  the 
decedent  and  the  trustee.  Hdd,  that  although  at 
law  there  would  be  no  remedy  on  the  sealed  obli- 
gation, except  against  the  partner  who  executed  it 
yet  equity  has  jurisdiction  to  correct  the  mistake, 
and  hold  all  the  partners  as  much  bound  as  if 
there  were  no  seaL    Gait  v.  Calland.  7  Leigh  SM. 

c,  Penaltie9.^1f  a  bond  be  given  In  the  usual  form 
with  a  penalty,  conditioned  to  be  discharged  by  th^ 
payment  of  the  principal  at  a  future  day  "with 
Interest  from  the  date  If  not  punctually  paid." 
such  back  Interest  Is  to  be  considered  an  additional 
penalty  and  not  recoverable.  Waller  v.  Long.  < 
Munf.  71. 

A  court  of  equity  will  relieve  against  back  interest 
secured  by  way  of  penalty.  Mosby  v.  Taylor,  Gil- 
mer 172. 

Relief  may  be  given  against  a  bond,  taken  to 
secure  a  title  to  lands,  although  the  consideratioa 
was  not  expressed  in  the  bond;  Indeed  a  court  of 
equity  will  always  relieve  against  a  penalty,  where 
compensation  can  be  made.  Hackett  v.  Alcock.  1 
Call  468. 

A  stipulation,  in  a  bond  or  deed  of  trust  that 
upon  the  debtor's  failing,  at  any  time,  to  pay  the  an- 
nual interest  the  principal  sum  (which  othemise 
would  not  be  payable  until  a  distant  day),  shall  be 
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considered  due.  is  in  the  natnre  of  a  penalty,  arainst 
^rtaicli  it  is  the  province  of  a  court  of  equity  to  re- 
lieve. Mayo  y.  Judah.  5  Munf .  405.  But  see  Nickels 
▼.  People's  Bldff.  Ass'n,  08  Va.  880,  25  S.  £.  Rep.  8. 

d.  lUegal  ContidertUton.— Where  it  is  proved  that 
part  of  a  bond  is  on  g-aming*  consideration,  and 
other  part  on  lawful  consideration,  a  court  of 
eqnity  will  relieve  against  the  part  which  is 
vicious,  and  sustain  that  which  is  arood;  the  obligor 
l>elnir  plaintiff  in  equity.  Sklpwlth  v.  Strother.  8 
Band.  214. 

3.  EXTXNT  ov  EQTTiTABiiB  Relht.— Courts  of  equity 
-will  decree  interest  upon  a  bond  of  judgment  beyond 
the  penalty,  against  the  principal  debtor.  Tazewell 
V.  Saunders,  18  Qratt  864. 

M,  a  married  woman,  by  executing-  certain  bonds 
xnnst  be  presumed  to  have  intended  thereby  to 
cbarffe  her  separate  estate  with  their  payment  and 
the  separate  estate  is  therefore  liable  in  equity  for 
snch  payment    Garland  v.  Pamplin,  82  Gratt  805. 

A  simple  contract  creditor  shall  receive  out  of 
tlie  real  assets  descended  to  the  heirs  at  law  as 
much  as  has  been  paid  to  bond  creditors  out  of  the 
personal  assets.    Haydon  v.  Goode,  4  H.  &  M.  44)0. 

When  lands,  held  by  several  devises  in  the  same 
'Will,  are  charged  in  equity  to  satisfy  a  bond  debt  of 
the  devisor,  the  decree  should  be  airainst  the  lands 
of  all  the  devisees  (or  the  money  received  or 
claimed,  in  lieu  thereof),  in  ratable  proportions,  and 
not  against  the  land  of  one  only,  with  liberty  to  that 
one  to  sue  the  others  for  contribution.  Foster  v. 
Crenshaw,  8  Munf.  514. 

In  equity,  whether  the  lands  be  chained  by  the 
will,  or  the  bond,  of  the  ancestor,  creditors  must 
exhaust  the  personal  estate,  before  they  can  resort 
to  the  lands.    Gamett  v.  Macon,  0  Call  806. 

4.  Whxn  EquttabijE  Rxlibt  RsrussD. 
Inteotlon  of  Parties.— A  executes  a  bond,  by  which 

lie  binds  himself  to  pay  a  sum  certain  for  the  purpose 
of  discharging:  the  debts  of  C.  Ck)lleg'e,  upon  condi- 
tion that  like  pledg-es  shall  be  obtained  to  the  whole 
amount  of  the  college  debts:  and  that  this  fact  shall 
l>e  announced  by  a  committee  constituted  of  persons 
named,  of  whom  he  was  one.  A  dies  before  the 
announcement  that  the  pledges  have  been  obtained; 
but  they  are  obtained,  and  the  announcement  is 
made  by  the  other  members  of  the  committee  and 
another  person  appointed  in  his  place ;  and  the  whole 
of  the  college  debt  is  afterwards  discharged.  Held, 
the  bond  having-  been  sriven  for  the  purpose  of  pay- 
ins  the  debts  of  the  college,  and  they  having  been 
paid,  a  court  of  equity  will  not  enforce  the  payment 
of  the  bond  ag-alnst  A's  estate.  Columbian  College 
V.  Clopton,  7  Gratt  168. 

Praiul  of  Plaintiff  In  Equity.— Where  a  party 
executes  his  bond  to  another  for  the  purpose  of 
aiding  fraudulent  sale  he  can  obtain  no  relief  against 
the  bond  in  a  court  of  equity— he  being  in  pari  ddieto 
with  the  defendant  Barnett  v.  Bamett  88  Va.  604, 
2  S.  £.  Rep.  788. 

If  an  executrix  (without  being  subject  to  any  com- 
pnlsiozf,  or  undue  influence),  for  the  fraudulent  i^Mr' 
pose  of  protectinff  the  estate  of  her  testator  from 
the  demands  of  creditors,  srive  her  own  bond  as 
executrix,  for  a  Jtetitiout  debt  and  confess  a  Judff- 
ment  she  is  not  entitled  to  relief  in  equity :  neither 
will  the  court  give  its  aid  to  the  obligee,  but  will 
leave  him  to  his  remedy  at  law.  Clay  v.  Williams, 
2  Munf.  106. 

Laches.— It  is  not  the  province  of  courts  of  equity 
to  see  that  justice  is  done,  in  the  abstract  in  all 
l)06sible  cases,  but  only  to  lend  its  aid.  when  from 


any  cause,  without  his  own  default  or  neglect,  a 
party  defendant  at  law.  cannot  have  justice  done 
him  in  the  courts  of  law ;  and  this  is  true,  where 
the  discounts,  abatements  or  damages,  which  are 
claimed  to  be  set-off  in  equity,  arise  out  of  a  breach 
of  the  same  contract  on  which  the  Judg^ment  at  law 
is  founded.    Cabell  v.  Roberts.  6  Rand.  680. 

Equity  will  only  relieve  against  a  judgment  at  law 
if  the  omission  of  the  defendant  to  avail  himself  of 
his  defence  at  law  was  unmixed  with  any  neglisrence 
in  himself  or  his  ag^ents.  Otherwise  relief  will  be 
denied ;  for  "it  is  more  important  that  there  should 
be  an  end  of  litigation,  than  that  jusUce  be  done  in 
every  case."  Richmond  v.  Robinson,  34  Gratt  648 ; 
Dey  V.  Martin,  78  Va.  4 ;  Gentry  v.  Allen,  83  Gratt 
257 ;  Black  v.  Smith,  18  W.  Va.  800 ;  Braden  v.  Relt- 
zenbersrer.  18  W.  Va.  890;  Crumlish  v.  Shen.  Val. 
R.  Co.,  40  W.  Va.  627,  28  S.  £.  Rep.  00 ;  Goolsby  v.  St 
John.  26  Gratt  146,  and  note. 

Equity  will  not  extend  its  aid  to  one  who  has  been 
flruilty  of  culpable  nevliffence.  It  requires  that  the 
party  who  asks  relief  on  the  8Tound  of  mutual  mis- 
take shall  have  exercised  at  least  the  degree  of  dll- 
igrence  which  may  be  fairly  expected  from  a 
reasonable  person.  And  it  has  been  repeatedly  de- 
cided that  equity  will  not  relieve  a«rainst  mistake 
when  the  party  complaining  had  within  his  reach 
the  means  of  ascertaininsr  the  true  state  of  facts, 
and,  without  beinff  induced  thereto  by  the  other 
party,  neglected  to  avail  himself  of  opportunities 
for  information.  Persingrer  v.  Chapman,  08  Va.  868. 
25  S.  E.  Rep.  5;  Foster  v.  Rison,  17  Gratt  840;  Towner 
V.  Lucas,  18  Gratt  706;  Harris  v.  Harris,  83  Gratt 
766;  White  v.  Campbell,  80  Va.  181 ;  Chapman  v.  Per- 
sincrer.  87  Va.  681,  13  S.  E.  Rep.  649. 

After  a  new  trial  at  law.  a  court  of  equity  will  not 
grant  a  new  trial,  merely  because  injustice  has 
been  done;  but  the  party  applying  for  a  new  trial, 
must  show  that  he  has  done  everything  that  could 
be  reasonably  expected  from  him,  to  obtain  relief 
at  law.    Faulkner  v.  Harwood,  6  Rand.  123. 

In  an  action  at  law  upon  the  bond,  after  the  hus- 
band's death,  by  the  wife,  airainst  the  obligor,  a 
plea  of  set-off  setting  forth  an  agreement  with  the 
husband,  that  his  dealings  with  the  firm  of  T.  P.  A 
Co.,  and  J.  K.  B.  &  Co.,  of  which  the  oblig-or  was  a 
member,  should  be  set  off  against  the  bond,  is  waived 
by  the  defendant's  counsel,  and  there  is  a  Judgment 
for  the  plaintiff.  Held^  upon  a  proceeding-  in  equity 
by  theobllffor  in  his  own  right  and  as  the  administra- 
tor of  the  husband,  to  enjoin  the  execution  of  the 
Judgrment  that  off-sets,  if  valid,  constituted  a  leval 
defence,  and  no  sufficient  excuse  having-  been  shown 
for  failing  to  make  the  defence  at  law,  equity  will 
not  interfere.    Perkins  v.  Clements,  1  P.  &  H.  141. 

6.  Form  of  Rbmedt. 

a.  BeQuirement  of  Bond.— A  purchaser  of  land,  sold 
under  a  decree  of  a  court  of  chancery,  may  be  com- 
pelled to  comply  with  the  terms  of  sale  and  com- 
plete his  purchase,  by  payingr  cash,  if  it  be  a  cash 
sale,  or  giving  bond  and  security  if  It  be  on  time, 
either  by  process  of  contempt  or  by  a  rule  to  show 
cause  why  the  land  should  not  be  resold.  Gross  v. 
Pearcy,  2  P.  &  H.  483. 

h.  Injunction.— B  for  himself  and  others  sells  part 
of  a  tract  of  land  to  J,  who  executes  to  B  his  bonds 
for  the  purchase  money.  The  other  parties  refuse 
to  confirm  the  contract  but  sell  their  interest  in 
the  whole  tract  to  J.  B  having  recovered  judgrment 
upon  the  bonds,  J  Is  entitled  to  have  the  Judgment 
enjoined,  and  to  be  relieved  to  the  extent  of  the  in- 
jury he  has  sustained  by  the  failure  of  B  to  procure 
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the  others  to'execnte  the  contract  Jaynes  y.  Brock, 
106ratt2n. 

W  heing  the  owner  of  a  lot  in  Danville,  made  a 
verbal  contract  for  the  sale  of  it  to  S,  and  S  sold  to 
A,  who  received  a  conveyance  for  it  from  W  with 
flreneral  warranty,  and  executed  his  bonds  to  S  for 
a  balance  of  the  purchase  money.  At  the  time  for 
the  sale  the  lot  was  made  more  valuable  by  the 
change  in  a  street,  which  street  was  afterwards  re- 
turned to  its  original  location  by  the  town  authori- 
ties. S  having  made  no  representations  on  the 
subject  to  A,  havinffbeen  guilty  of  no  fraud,  and 
having  made  no  warranty  of  title,  is  not  liable  to  A 
for  the  damage  he  has  sustained  ;  and  A  cannot  en- 
join the  collection  of  the  purchase  money.  Price  v. 
Ayres,  10  Gratt.  576. 

A  vendee  who  enters  under  a  title  bond  from  his 
vendor  and  holds  the  land  under  that  title  till  the 
statute  of  limitations  would  bar  a  recovery  against 
him  by  an  adverse  title,  cannot  set  up  defect  of  title 
in  his  vendor  ezistinsr  at  the  date  of  sale  to  him,  as 
a  ffround  of  injunction  to  a  judgment  on  his  bond 
ffiven  for  the  purchase  money.  Amick  v.  Bowyer, 
3  W.  Va.  7;  Piedmont  Coal  &  Iron  Co.  v.  Qreen,  8  W. 
Va.  54  ;  Peers  v.  Barnett,  12  Gratt.  4ia 

In  Slack  v.  Wood,  9  Gratt.  40,  an  Injunction  to  a 
judgment  at  law  was  dissolved  as  improvidently 
granted,  without  answer,  though  the  bill  charges 
that  the  judgment  was  recovered  without  appear- 
ance or  defence  for  the  money  which  the  plaintiff  in 
the  judgment  alleged  he  had  paid  as  surety,  though 
he  had  not  in  fact  paid  one  cent  of  the  money,  but 
the  same  had  been  paid  by  another  surety,  against 
whom  there  was  a  joint  judgment  with  the  plaintiff 
at  law;  and  that  of  this  fact  the  plaintiff  in  the  bill 
had  no  knowledge  until  after  the  judgment.  Bierne 
V.  Mann.  5  Leisrh  890  [364] ;  Wallace  v.  Richmond,  26 
Gratt.  67;  Ayres  v.  Morehead,  77  Va.  586;  Yuille  v. 
Wimbish,  77  Va.  806;  St.  John  v.  Alderson,  88  Gratt. 
148,  and  cases  cited;  Canada  v.  Barksdale,  84  Va.  742, 
6  S.  E.  Rep.  la 

c.  Substitution.—'D.heing  the  endorser  of  C  on  several 
notes  discounted  at  bank,  and  itbein?  expected  that 
he  will  endorse  other  notes  for  C,  the  latter  executes 
a  bond  binding  his  heirs  to  D,  with  a  condition  that 
he  will,  when  required  by  the  bank  of  D,  pay  off  all 
such  notes,  and  thus  indemnify  and  save  D  harm- 
less. C  dies  whilst  D  is  his  endorser  on  several 
notes,  which  by  an  arrangement  with  the  bank,  D 
takes  up  by  the  discount  of  his  own  note;  and  sub- 
sequently the  administrator  of  C  pays  up  the  whole 
amount  of  the  notes,  principal  and  interest,  out  of 
the  personal  estate.  I/eld^  that  this  bond  was  a 
valid  security  to  D.  binding  the  heirs  of  C;  and  that 
the  notes,  to  the  extent  of  the  penalty,  having  been 
paid  out  of  the  personal  assets,  the  simple  contract 
creditors  of  C  are  entitled  to  have  the  assets  mar- 
shaled, and  to  be  substituted  to  the  extent  of  the 
penalty  of  the  bond,  to  the  rights  of  D  upon  the  real 
estate,  in  the  hands  of  the  heirs  of  C.  Cralle  v. 
Meem,  8  Gratt  496. 

Where  A  gives  his  bond  for  duties  on  sroods  im- 
ported into  the  United  States,  for  B  the  importer, 
and  B  is  not  bound  in  the  bond:  if  A  discharges  the 
bond,  it  seems  that  he  cannot  be  placed  in  the  con- 
dition of  the  United  States,  as  to  priority,  in  a  claim 
against  A  under  the  law  of  Conirress.  Enders  v. 
Brune,  4  Rand.  488. 

d.  Cancellation.— S,  under  duress  of  an  attachment 
sued  out  to  enforce  the  performance  of  an  erro- 
neous decree  of  the  court  of  chancery,  executes  an 
oblig^atlon;  on  a  bill  of  review,  the  obligation  was 


properly  directed  to  be  given  up  for  cancellatknL 
Nelson  v.  Suddarth,  1  H.  &  M.  S5a 

If.  by  an  acrreement  under  seal,  between  the 
vendor  and  purchaser  of  a  tract  of  land,  it  be  core- 
nanted.  thatif  any  part  thereof  should  be  recovered 
by  law  from  the  purchaser,  the  vendor  will  abate, 
or  refund,  in  proportion :  and  that  he  will  not  brinr 
suit  upon  the  bond  for  the  purchase  money,  until 
the  quantity  of  land  which  the  purchaser  is  to  get 
be  ascertained,  provided  the  purchaser  prosecutes 
a  suit  for  that  purpose  in  reasonable  time;  a  court 
of  equity  will  srlve  relief,  by  injunction,  asrainst  a 
premature  suit  on  the  bond;  and  if  It  appear  that 
the  purchaser  prosecuted  his  suit  in  reasonable 
time,  and  could  not  recover  the  land,  the  court  will 
decree  that  the  Injunction  be  perpetual;  that  what- 
ever money  has  been  paid  be  refunded;  that  the 
bond  be  surrendered  and  cancelled,  and  the  con- 
tract rescinded.    Bullitt  v.  Sonirster.  3  Munf.  54. 

e.  Vendor  and  Vendee— Vendor^ $  Lien—Jfarsh^iMf 
Assete.—^ here  a  vendor's  lien  is  retained  to  secure 
the  payment  of  several  bonds  given  for  the  purchase 
money  of  lands,  and  a  judgment  Is  obtained  at  law 
by  the  assismee  of  one  of  said  bonds  against  the 
principal  on  said  bond  and  his  surety,  the  surety 
cannot  come  into  a  court  of  equity  an^d  compel  such 
assignee  to  exhaust  his  vendor's  lien  before  enforc- 
ing the  collection  of  his  judgment  by  execution 
against  the  surety,  although  it  Is  shown  that  the 
principal  debtor  is  insolvent  Armstronj?  ▼.  Poole. 
80  W.  Va.  666,  5  S.  E.  Rep.  257. 

/.  EquUv  Treats  That  as  Done  Which.  Ought  to  Be 
Done.—lXi  the  case  of  Atwood  v.  Shenandoah  V.  R. 
Co.,  85  Va.  966,  9  S.  E.  Rep.  748,  it  was  held  onder  tlie 
particular  circumstances  of  that  case  that  the  fail- 
ure of  a  trustee  to  certify  bonds  properly  issued  on- 
der first  mortgage  did  not  invalidate  the  bonds. 
"Equity  regards  and  treats  that  as  done,  which,  in 
good  conscience,  ouffht  to  be  done. "  Especially  does 
this  maxim  apply  on  behalf  of  creneral  mortgage 
bondholders  who  were  induced  to  believe,  and  had 
the  ri£rht  to  believe,  that  these  securities,  upon  the 
faith  of  which  they  parted  with  their  money,  were 
in  all  respects  resrular  and  complete. 

N.  APPELLATE  COURT. 

1.  JiraiSDICTTON  OF  AFPEUiATB  COtTBT.— Debt  oo  a 
bill  penal  for  1100.  conditioned  to  pay  $47.  The 
defendant  moved  the  court  to  stay  proceedings, 
because  the  penalty  was  inserted  for  the  porpose  of 
flrivinff  the  court  a  jurisdiction  which  the  law  with- 
held. Decided,  that  the  superior  court  ouc^ht  not  to 
sustain  the  motion,  but  declined  decidlnsr  whether 
the  fact  alleged  would  avail,  if  pleaded.  Heath  r. 
Blaker.  2  Va.  Cas.  215. 

The  court  of  appeals  has  jurisdiction  to  revise  any 
judgment  on  a  bond,  provided  the  penalty  amount 
to  the  sum  limited  by  law.  Newell  v.  Wood.  1  Muni 
655. 

How  Jurtedlction  Determined,  Where  Pfoceedlngls 
on  a  Penal  Bond.— Where  the  proceeding  before  a 
court  or  justice  is  on  a  penal  bond,  with  condiiioo 
for  the  payment  of  money,  the  jurisdiction  shall  be 
determined  as  if  the  undertaking  to  pay  such  money 
had  been  without  a  penalty.  And  where  jurisdic- 
tion depends  on  the  amount  of  a  judgrment  if  it  be 
on  such  bond,  the  jurisdiction  shall  be  determined 
by  the  sum,  payment  whereof  will  discharge  the 
judgment    Code  of  1887,  ch.  171,  S  8494,  p.  8S1. 

In  an  action  of  debt  in  a  county  court  on  a  dngie 
bill  for  more  than  one  hundred  dollars,  if  the  jury 
find  for  the  plaintiff,  the  debt  in  the  dedaratioa 
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mentioned,  to  be  discbar^ed  by  less  tban  one  hun- 
dred dollars  :  and,  upon  a  writ  of  snpersedeas,  at 
tbe  instance  of  the  defendant,  the  Judgment  be  re- 
versed :  the  plaintiff  cannot  appeal  to  the  court  of 
appeals  from  such  judgment  of  reversal.  Lewis  v. 
Lon^r,  3  Munf .  136. 

In  an  action  npon  a  bond,  with  a  penalty,  for  the 
payment  of  money,  the  jury  may  make  their  ver- 
dict for  the  ag^flrreffate  of  principal  and  interest,  and 
the  defendant  cannot  appeal  for  that  cause,  since 
the  mode  of  flndinff  the  verdict  is  for  his  benefit 
Smith  V.  Harmanson,  1  Wash.  8  [7]. 

2.  Pbbstjmptions  m  Appellate  Court.— On  excep- 
tion for  refusal  to  arrant  a  new  trial  because  the 
verdict  is  contrary  to  the  evidence,  the  decision  of 
the  lower  court  should  be  affirmed  unless  it  plainly 
appear  that  it  is  wronsr.  Young  v.  Johnston,  10 
Oratt.  269.  See  monoirraphic  note  on  "Bills  of  Excep- 
tion.** pt.  VII.  appended  to  Stoneman  v.  Ck>m.,  25 
Gratt.  887. 

In  an  action  of  covenant  upon  a  lost  instrument, 
there  is  a  verdict  and  Judgment  for  the  plaintiff. 
On  a  motion  by  the  defendant  to  set  aside  the  verdict 
and  grant  him  a  new  trial  which  is  overruled,  the 
exception  sets  out  all  the  evidence.  If  the  evidence 
of  the  plaintiff  is  beliq^ed,  the  verdict  is  correct 
If  the  evidence  of  the  defendant  is  believed,  it  is 
erroneous.  An  appellate  court  cannot  reverse  the 
judgment  Great  Falls  Mfg.  Go.  v.  Henry,  82  Gratt 
407. 

A  writ  of  error  lies  to  the  order  of  the  circuit  court 
reversing  the  judgment  of  a  justice,  and  setting 
aside  the  verdict  of  a  jury  on  which  such  judirment 
is  founded,  and  directing*  a  trial  de  novo.  Such  writ, 
will  not  be  sustained  by  this  court  unless  such  cir- 
cuit court  has  plainly  erred,  but  the  judgment  will 
be  affirmed.  Cleavenger  v.  Rohrbaugh,  46  W.  Va. 
148,  82  S.  E.  Rep.  1016. 

In  a  suit  on  a  bond  against  five  obligors,  a  sixth 
being  omitted,  it  appearing*  from  the  declaration 
that  they  were  securities  for  him,  but  it  not  being 
alleged  that  he  had  sealed  the  bond:  and  no  plea  in 
abatement  having  been  filed,  the  court  after  ver- 
dict for  the  plaintiff,  will  presume  that  the  obligor 
not  named  was  dead  (though  not  so  stated  in  the 
declaration),  and  will  sustain  the  judgment  Win- 
slow  V.  Ck>m.,  8  Hen.  &  M.  460. 

If  the  bill  of  exceptions  state,  that  there  was  no 
other  proof,  except  what  went  to  prove  the  bond, 
sued  on,  paid,  the  court  will  not  enquire  whether 
other  evidence  was  Improperly  rejected.  Smith  v. 
Walker.  1  Call  24  [28]. 

In  the  case  of  Smith  v.  Burton.  04  Va.  168,  26  S.  E. 
Rep.  412.  the  plaintiff  introduced  on  the  trial  a  writ- 
ing* obligatory  by  which  the  defendants  had  bound 
themselves  to  save  him  from  all  loss  by  reason  of 
his  liability  on  certain  notes,  and  also  executions 
issued  on  the  Judgment  recovered  on  the  notes, 
which  executions  had  been  paid  by  him.  The  plain- 
tiffs, in  the  appellate  court,  attempted  to  show  that 
the  evidence  did  not  connect  the  executions  with  the 
notes  referred  to  in  the  writing  obligatory,  ffeld, 
this  question  should  have  been  raised  in  the  lower 
court  by  an  objection  to  the  admissibility  of  the  exe- 
cutions as  evidence. 

8.  PROCBBDINGS  IN  APPELLATE  CouBT.— A  com- 
missioner having  by  mistake  omitted  a  credit  in 
ascertaining  the  amount  due  upon  a  bond,  the  appel- 
late court  will  correct  the  decree  in  this  respect, 
and  affirm  it  with  costs.  Tazewell  v.  Saunders,  13 
Gratt  351. 


In  an  action  of  assumpsit  to  recover  money 
received  in  payment  of  a  bond  by  an  attorney  for 
the  plaintiff,  if  the  vilez,  of  nil  debet  Is  entered.,  though 
this  plea  is  irregular,  It  is  cured  by  verdict  and  will 
be  treated  in  the  appellate  court  as  a  plea  of  non- 
assumpsit  Smith  V.  Townsend,  21 W.  Va.  486 :  Hun- 
nicutt  V.  Carsley,  1  H.  &  M.  153 ;  State  v.  Seabrlght. 
15  W.  Va.  see). 

It  seems  that  where,  in  an  action  of  debt  on  a  bond, 
an  office  judgment  is  reversed  on  the  ground  that 
the  declaration  is  radically  defective,  the  appellate 
court  if  the  writ  be  correct,  will  not  enter  judg- 
ment for  the  defendant  but  send  the  cause  back  to 
be  proceeded  in  from  the  writ  Hill  v.  Harvey.  2 
Miinf.  525. 

Bill  filed  to  subject  heirs  to  the  payment  of  the 
bond  of  their  ancestor,  does  not  allege  that  the 
heirs  are  bound  in  the  bond  ;  but  makes  the  bond 
an  exhibit  with  the  bill.  The  answer  does  not  admit 
or  deny  that  the  heirs  are  bound  in  the  bond  :  and 
before  the  cause  is  heard  the  bond  is  lost  out  of  the 
papers  in  the  cause.  There  is  proof  of  the  existence 
of  the  bond,  but  no  proofs  on  the  question  whether 
the  heirs  were  bound  by  it ;  nor  is  that  question 
made  in  the  court  below ;  but  a  decree  Is  made 
against  the  heir.  Held,  that  though  this  court  will 
reverse  the  decree  for  want  of  the  proof  that  the 
heir  is  bound,  the  cause  will  be  sent  back  to  give  the 
plaintiff  an  opportunity  to  amend  his  bill,  and  show 
that  the  heir  was  bound  in  the  bond.  Piper  v. 
Doufflas.  8  Gratt  371. 


819  *Steven8  &  al.  v.  Davison. 

June  Term,  1868,  Richmond. 
[06  Am.  Dec.  602.] 

I.  Raflroad  Corporations— Authority  of  Directors  to 
Lease  Roed.— The  board  of  directors  of  a  railroad 
company  have  no  authority,  without  the  sanction 
of  a  lawful  meeting  of  the  stockholders,  to  make  a 
lease  for  years  of  the  road  and  property  of  the 
company,  with  authority  to  the  lessees  to  operate 
the  road  and  to  charge  for  carrying*  upon  it 

a.  Same— Same— Case  at  Bar.— A  by-law  of  the  stock- 
holders provides  that  no  contract  shall  be  made  by 
the  directors  Involving  the  franchise  of  the  road, 
except  the  same  be  approved  by  a  general  meeting 
representing  a  majority  of  the  stock,  after  being* 
recommended  by  a  majority  of  the  stockholders. 
Though  a  lease  made  by  the  directors  does  not 
involve  the  essential  franchise  of  the  company  to 
be  a  corporation,  yet  if  it  authorizes  the  lessees  to 
take  toll  upon  the  road,  it  involves  a  franchise 
within  the  meaning  of  the  by-law,  and  is  null  and 
void. 

3.  Same— Alteration  of  By-Laws  by  Directors— Case  at 
Bar.— Though  a  by-law  of  a  company  authorizes  the 
directors  to  alter  or  amend  the  by-laws,  the 
directors  have  no  authority  underpaid  by-law  or 
otherwise  to  disregard  or  alter  another  by-law. 
which  was  intended  to  impose  a  limitation  on  their 
powers. 

4.  Same— Appointment  of  Receiver.— Though  a  court 
of  chancery  will  be  reluctant  to  appoint  a  receiver 
to  take  charge  of  and  manage  a  railroad,  it  is  com- 
petent to  do  so  when  such  a  course  is  indispensable 
to  secure  the  rights  of  the  legitimate  stockholders, 
and  to  prevent  a  failure  of  justice. 

5.  Same— Same.— Though  the  court  should  properly, 
under  the  circumstances,  appoint  a  receiver  to 
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take  cbarffe  of  and  manage  the  road,  it  may  not  be 
proper  to  enjoin  the  directors  of  the  company 
from  doing*  any  act  as  such. 

820  *In    February,     1854,    the    Grcneral 
Assembly  of  Virg'inia   passed  an  act 

to  incorporate  the  Alexandria  and  Wash- 
ington Railroad  Company,  with  authority 
to  construct  a  railroad  from  Alexandria  to 
the  city  of  Washington,  with  a  capital  of 
three  hundred  thousand  dollars,  subject  to 
all  the  provisions  of  the  Code  of  Virginia 
applicable  thereto.  And  it  was  provided  in 
this  act,  that  the  said  company  should  not 
permit  the  said  road  to  pass  into  the  ex- 
clusive possession'  of  any  corporation  with- 
out the  limits  of  the  Commonwealth  of 
Virginia. 

In  February,  1856,  the  General  Assembly 
passed  another  act  authorizing  the  Alexan- 
dria and  Washington  Railroad  Company, 
for  the  purpose  of  completing  their  road,  to 
sell  their  bonds,  with  coupons  attached,  to 
the  amount  of  one  hundred  thousand  dol- 
lars, at  a  rate  of  interest  not  exceeding 
seven  per  centum  per  annum,  to  be  paid 
semi-annually.  In  pursuance  of  this  act, 
the  said  railroad  company  sold  $30,000  of 
their  bonds,  and  to  secure  the  same,  exe- 
cuted a  deed  by  which  they  conveyed  to 
Walter  Lennox,  of  the  city  of  Washington, 
all  the  property  and  franchises  of  the  com- 
pany, in  trust  to  be  sold  for  the  payment 
of  the  said  bonds  upon  the  failure  of  the 
company  to  pay  the  interest  or  the  princi- 
pal for  six  months  after  it  fell  due.  This 
deed,  however,  recognized  the  existence  of 
another  deed,  which  had  been  executed  in 
April,  1855,  to  secure  the  payment  of  the 
principal  and  interest  of  sixty  thousand 
dollars  of  the  bonds  of  the  company,  guar- 
antied by  the  city  of  Washington. 

In  February,  1862,  the  County  Court  of 
Alexandria,  in  pursuance  of  a  provision  in 
the  deed  to  Lrennox,  on  the  motion  of  Joseph 
Davison,  the  attorney  in  fact  of  the  holders 
of  all  the  bonds  in  said  deed  of  trust  men- 
tioned, reciting  that  I<ennox  was  incapaci- 
tated for  executing  the  trust,  appointed 
Joseph  B.  Stuart,  of  Washington  city, 
trustee  in   the  place  of  said  I<ennox. 

821  And  there  having  *been  a  failure  by 
the  company  to  pay  the  interest  upon 

the  bonds,  at  the  request  of  Davison,  the 
attorney  in  fact  of  the  holders  of  the  bonds, 
Stuart,  in  April,  1852,  made  a  sale  of  all 
the  property  and  franchises  of  the  company, 
when  Alexander  Hay  and  Joseph  Thornton 
became  the  purchasers  at  the  price  of 
$12,500. 

A  few  days  after  the  sale  another  com- 
pany was  formed  under  the  original  charter, 
with  a  capital  of  $300,000,  which  was  after- 
wards increased  to  $500,000;  and  in  the 
name  of  the  Alexandria,  Washington  and 
Georgetown  Railroad  Company.  The  by- 
laws adopted  by  this  new  company  provide 
that  it  shall  be  managed  by  a  board  of  five 
directors,  to  be  annually  elected  from  among 
the  stockholders ;  and  to  hold  their  offices 
until  their  successors  are  elected ;  and  that 
the    board    of    directors    shall    elect    from 


among  their  number  a  president,  secretary 
and  treasurer,  no  two  of  which  offices  shall 
be  filled  by  the  same  person.  The  sixth 
by-law  provides,  *^that  the  president  shall 
make  all  contracts  of  purchase  or  sale,  by 
and  with  the  advice  of  the  directors,  or  a 
majority  of  the  same ;  but  no  contract  shall 
be  made  involving  the  franchise  of  said 
road,  except  the  same  be  approved  by  a 
general  meeting  representing  a  majority 
of  the  stock,  after  being  recommended  by 
a  majority  of  the  stockholders."  The 
eighteenth  by-law  provides,  that  these  by- 
laws and  regulations  may  be  altered  or 
amended  by  an  affirmative  vote  at  any  reg- 
ular meeting  of  directors,  and  the  approval 
of   the   board   at  the  next  regular  meeting. 

From  the  time  of  the  organization  of  the 
new    company    Joseph    B.    Stewart    was  a 
stockholder,  director,  and   the   secretary  of 
the   company.     It   does   not    appear  when 
Leonard    Huyck   became  a   stockholder  of 
the   company,    but  some   time   previous  to 
May  5th,  1866,  he  was   a   director    and  the 
treasurer   of   the    company;    and    he    and 
Stuart   had   issued  stock  of  the  com- 
822      pany,  in  excess  df  the  amount  of  *the 
capital,  to  the  extent  of   seven  thou- 
sand three  hundred  and  eight>'-four  shares. 
Of  this  over-issue  of  stock  there  were  eight 
hundred  and  seven  shares   standing   in  the 
name  of  O.  A.  Stevens,    who    was    the   re- 
cording secretary  of  the  company.     He  says 
in  his  answer  in  this  case,  that   the  certifi- 
cates were  filled  up  in   his  name  in  his  ab- 
sence,   by   Huyck,    or   under  his  direction, 
without  the  knowledge  of  himself,  and  that 
on  the  same  day,  in  said  office,    as  soon  as 
he    returned,    and    before    the    certificates 
were  taken  from  the  office,   the   same   were 
endorsed  by   him,    under  the  direction  and 
instruction   of  Huyck,  who  thereupon  took 
the  same  into  his  possession ;  and  that  he, 
Stevens,  received  no  benefit  from  the  same 
of  any  kind. 

On  the  5th  of  May,  1866,  there  was  the 
annual  meeting  of  the  directors  of  the 
company.  This  was  the  day  for  the  annual 
meeting  of  the  stockholders;  but  the  di- 
rectors, whose  duty  it  was,  had  failed  to 
call  the  meeting.  At  the  meeting  of  the 
directors,  there  were  present  R.  W.  Latham, 
President ;  F.  P.  Stanton,  Leonard  Huyck, 
and  Joseph  B.  Stuart.  The  President  stated 
to  the  meeting,  that  after  mature  delibera- 
tion, he  was  confident  it  would  be  to  the 
best  interests  of  the  company  to  lease  the 
road  for  ten  years  to  Oscar  A.  Stevens  and 
W.  Jackson  Phelps,  one  the  superintendent, 
and  the  other  the  general  manager  of  the 
company;  and  that  after  a  consultation 
with  a  majority  of  the  stockholders,  repre- 
senting nearly  the  whole  of  the  capital 
stock  of  the  company,  he  had  concluded  to 
lay  before  the  boaitl  of  directors  a  lease 
prepared  for  that  purpose.  This  lease  was 
approved  and  ratified  by  the  directors,  and 
the  President  was  directed  to  execute  it; 
which  was  done  on  the  same  day. 

By  this  lease  the  said  company,  by  its 
directors,  leased  to  Oscar  A.  Stevens  and 
W.    Jackson    Phelps   the   road    of  the  said 
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company,  and  all  its  property  and  rights  of 
every   kind,    both   real  and  personal, 

823  except  as  thereinafter  '^excepted,  for 
the    term   of  ten  years,  commencing- 

on  the  5th  day  of  May,  1866,  and  ending 
on  the  5th  day  of  May,  1876,  upon  consid- 
erations set  out  at  length  therein.  These 
considerations  were:  1st.  That  the  lessees 
should  pay  the  interest  on  the  bonded  debt 
of  the  company,  that  debt  being  $300,000, 
and  the  annual  interest  thereon  being 
$21,000,  payable  semi-annually.  2d.  That 
they  should  pay  further,  $7,500  annually, 
which  was  to  be  invested  as  a  sinking 
fund,  to  be  applied  to  the  payment  of  said 
bonded  debt.  3d.  That  they  should  pay  to 
the  company  fifty  per  cent,  of  the  earnings 
or  gross  receipts,  payable  annually  at  the 
end  of  each  year,  after  deducting  therefrom 
the  two  sums  before  mentioned.  4th.  That 
they  might  make  all  necessary  repairs  and 
improvements,  for  the  better  practical  work- 
ing operations  of  said  railroad  or  its 
branches,  either  by  the  use  or  the  sale, 
with  the  consent  of  the  directors,  of  any  of 
the  property  leased.  And  they  were  to 
keep  the  road  and  its  branches  and  all  the 
property  leased  in  good  repair.  5th.  That 
they  were  to  furnish  and  pay  for  all  future 
rolling  stock  which  they  might'  require  in 
working  the  road,  after  the  company  had 
paid  for  and  completed  the  contract  for  that 
theretofore  purchased  and  contracted  for 
with  Messrs.  Grricc  &  Ix>ng,  of  Philadelphia, 
which  was  to  be  paid  for  by  the  company, 
and  to  belong  to  the  lessees  for  the  pur- 
poses of  the  lease.  6th.  They  were  to  keep 
good,  competent  men  in  the  management 
and  working  of  the  road ;  and  they  were 
to  pay  all  damages  arising  from  accidents 
by  and  through  the  negligence  of  their  em- 
ployees, and  save  the  company  harmless  in 
this  respect.  7th.  They  were  to  build  cer- 
tain depots  in  the  manner  directed  by  the 
company,  the  cost  of  which  was  to  be 
charged  to  the  company,  to  be  deducted 
from  the  per  centum  to  be  paid  by  the 
lessees.  8th.  They  were  to  pay  all  Grovem- 
ment.  State  or  city  taxes  of  a  general 
nature,   required    to   be    paid  by  the 

824  company.  9th.  *They  were  to  ob- 
serve and  fulfill  the  contracts  thereto- 
fore made  by  the  company  with  the  Adams 
Express  Company,  and  with  the  Alexandria 
and  Fredericksburg,  and  the  Richmond, 
Fredericksburg  and  Potomac  railroad  com- 
panies, the  company  reserving  the  right  to 
modify  these  contracts  according  to  the 
true  intent  and  spirit  of  the  same.  And 
whatever  was  received  under  the  contract 
with  the  Adams  Express  Company,  was  to 
be  charged  against  the  company  and  de- 
ducted from  the  annual  per  centum  to  be 
paid  by  the  lessees,  up  to  $7,000  per  year 
during  the  lease,  which  was  to  be  paid  by 
the  express  company  to  the  lessees.  All 
over  this  sum  to  be  treated  as  earnings  of 
the  road  and  disposed  of  as  such. 

The  company  was  to  construct  the  exten- 
sion of  their  road  from  the  intersection  of 
Maryland  avenue  and  Sixth  street  across 
the  canal,  or  if  constructed  by  the  lessees. 


it  was  to  be  deducted  from  the  annual  per 
centum  payable  to  the  company.  And  all 
improvements  of  a  permanent  character, 
which  might  be  deemed  necessary,  and  be- 
come the  permanent  property  of  the  com- 
pany, constructed  by  the  lessees,  were  to 
be  charged  to  the  company ;  but  after  being 
constructed,  they  were  to  be  kept  in  repair 
by  the  lessees;  but  the  lessees  were  not 
bound  to  expend  in  improvements  in  any 
year  more  than  the  per  centum  payable  to 
the  company.  And  the  company  was  to 
pay  for  all  rights  of  way  which  might  be 
deemed  necessarv  for  the  better  practicable 
working  of  the  road.  And  the  company 
reserved  the  right  to  sell  and  dispose  of 
any  real  estate  that  might  not  be  necessary 
to  the  working  operations  of  the  road. 
And  any  additional  real  estate  which  might 
be  necessary  was  to  be  purchased  and  paid 
for  by  the  company.  And  the  company  was 
to  take  from  the  lessees,  at  valuation,  all 
rolling  stock  and  other  materials  and  fix- 
tures acquired  by  them  for  the  road  during 
the  term  of  its  lease,  at  its  termina- 
825  tion ;  and  to  pay  the  instalment  *of 
interest  which  would  fall  due  on  the 
first  of  June,  1866.  And  if  the  lessees 
failed  to  pay  the  interest  on  the  bonded 
debt  for  thirty  days  after  it  was  due,  or 
the  $7,500  for  thirty  days  after  the  first  of 
June  of  each  year,  commencing  with  June, 
1867,  or  should  fail  for  sixty  days  after  the 
first  of  June  of  each  year  of  the  lease,  to 
pay  the  per  centum  agreed  to  be  paid  after 
deducting  such  portion  as  was  properly 
chargeable  to  the  company,  then  the  lease 
to  be  void. 

At  the  meeting  of  the  directors  of  the 
company  before  mentioned,  F.  P.  Stanton 
resigned  his  office  of  director,  the  resigna- 
tion to  take  effect  on  the  adjournment  of 
the  meeting;  and  the  lease  aforesaid  hav- 
ing been  executed  and  delivered  during  a 
recess  of  the  meeting,  after  this  was  done, 
at  the  afternoon  session,  Stevens  was  ap- 
pointed a  director  in  his  place.- 

The  company  not  being  able  to  comply 
with  its  contract  with  Grice  &  Long, 
Steven  &  Phelps  were  authorized  to  carry 
it  out  on  their  own  account;  and  having 
agreed  with  Grice  A  Long  upon  the  terms 
for  the  purchase  of  the  rolling  stock  and 
motive  power,  they  transferred  this  contract 
to  Adams  Express  Company,  who  advanced 
the  money  to  pay  for  it,  and  it  was  to  be 
held  by  the  lessees  as  the  property  of  the 
Adams  Express  Company,  for  which  they 
were  to  pay  a  rent  to  Adams  Express  Com- 
pany. 

In  November,  1866,  Joseph  Davison,  one 
of  the  stockholders  in  said  railroad  com- 
pany, after  notice  to  the  parties,  filed  in 
open  court,  on  behalf  of  himself  and  such 
other  stockholders  as  would  join  him,  his 
original  and  amended  bill,  against  Stevens 
and  Phelps,  the  railroad  company,  and  the 
directors  of  the  company,  in  which  he 
charged  that  the  lease  made  by  the  directors 
to  Stevens  and  Phelps  was  null  and  void, 
I  and  should  be  set  aside  on  various  grounds. 
;  1st.     That    the    directors   had  no  author- 
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826  ity,  *under   the   charter   and  laws  of 
the  land,  to  make  the  lease.     2d.  That 

they  were  forbidden  by  the  sixth  by-law  of 
the  company  to  make  such  a  lease.  3d. 
That  the  directors  and  lessees  were  both 
acting^  in  a  jfiduciary  character  to  the  com- 
pany when  it  was  made ;  and  that,  under 
all  the  circumstances,  it  was  invalid  and 
should  be  set  aside ;  and  that  at  a  full  meet- 
ing of  the  stockholders  of  the  company  held 
in  October,  the  said  lease  was  repudiated 
and  annulled  by  a  unanimous  vote.  The 
prayer  of  the  bill  was  for  an  injunction, 
for  the  appointment  of  a  receiver,  that  the 
lease  might  be  annulled,  for  an  account, 
and  for  general  relief. 

The  parties  answered  at  great  length, 
contesting  all  the  grounds  stated  in  the  bill 
for  avoiding  the  lease.  The  cause  being 
heard  upon  the  bill,  the  answers  and  ex- 
hibits filed  by  both  parties,  the  court  being 
of  opinion  that  the  lease  was  made  illegally 
and  improperly,  and  without  lawful  author- 
ity, and  that  the  same  should  be  declared 
void  and  be  annulled  upon  a  final  hearing 
of  the  cause,  awarded  an  injunction  against 
Stevens  and  Phelps,  restraining  them  from 
the  further  working  of  the  road  by  virtue 
of  the  said  lease ;  and  the  directors  were 
enjoined  and  restrained  from  acting  as  offi- 
cers and  directors  of  the  company.  And  a 
receiver  was  appointed  to  take  possession 
of  and  control  and  operate  the  road,  under 
certain  directions  stated  in  the  decree. 

From  this  decree  Stevens  and  Phelps  ob- 
tained an  appeal  to  the  District  Court  of 
Appeals  at  Fredericksburg,  where  it  was 
affirmed ;  and  they  then  obtained  an  appeal 
to  this  court. 

Daniel  and  G.  W.  Brent,  for  the  appel- 
lants. 

R.  G.  Brent  and  Magruder,  for  the  ap- 
pellee. 

JOYNES,  J. ,  delivered  the  decree  of  the 
court: 

827  *The  court,  without  deciding  whether 
or   not   it   would  have  been  competent 

to  the  stockholders  of  the  Washington, 
Alexandria  and  Georgetown  Railroad  Com- 
pany to  make  such  a  lease  of  their  railroad 
as  that  in  the  proceedings  mentioned,  which 
is  a  question  that  does  not  arise  in  this 
cause,  is  of  opinion  that  it  was  not  compe- 
tent for  the  board  of  directors  of  the  said 
company,  without  the  sanction  of  a  lawful 
meeting  of  the  stockholders,  to  make  the 
lease  in  the  proceedings  mentioned:  1.  Be- 
cause a  board  of  directors  of  a  railroad 
company  have  no  authority  to  make  such  a 
lease  under  the  powers  vested  in  such  a 
board  by  law ;  and  2.  Because  the  said  lease 
was  in  contravention  of  the  sixth  article 
of  the  by-laws  of  said  company,  which  pro- 
vides, that  no  contract  shall  be  made  **in- 
volving  the  franchise  of  said  road,  except 
the  same  be  approved  by  a  general  meeting 
representing  a  majority  of  the  stock,  after 
being  recommended  by  a  majority  of  the 
stockholders;*'  the  court  being  of  opinion 
that,  while  the  said  lease  does  not  involve 
the  essential  franchise  of  the  said  company 


to  be  a  corporation,  it  does  involve  the 
franchise  to  take  tolls  upon  the  road  of  said 
company,  which  comes  within  the  meaning 
of  *^the  franchise  of  said  road,"  as  ex- 
pressed in  the  said  by-law.  And  the  conrt 
is  further  of  opinion,  that  although,  by 
the  eighteenth  article  of  the  by-laws  of 
said  company,  authority  is  given  to  the 
board  of  directors  to  alter  or  amend  any  of 
the  said  by-laws,  the  said  board  had  no 
authority,  under  the  said  by-law  or  other- 
wise, to  disregard  or  to  alter  the  said  pro- 
vision of  the  sixth  by-law,  which  was  in- 
tended to  impose,  a  limitation  upon  the 
powers  of  the  board  of  directors. 

The  court  is  further  of  opinion,  that  the 
said  lease,  having  been  made  by  the  board 
of  directors,  two  of  whom  had  been  con- 
cerned in  the  fraudulent  issue  of  a  very 
large  amount  of  spurious  stock,  greatly 
exceeding    in   amount   the   lawful  stock  of 

the  company,    having    been    made  on 
828      the  *very    day   on   which  the  regular 

term  of  office  of  said  directors  was  to 
expire,  and  on  which  the  annual  meeting 
of  the  stockholders  of  said  company  should 
regularly  have  been  held,  and  when  the 
said  board  of  directors  had  failed  to  issne 
the  call  which  it  was  their  duty  to  issnc 
for  the  said  meeting ;  being  made  to  two 
persons  in  the  employment  of  said  company, 
one  of  whom  had  been  an  agent,  to  soxne 
extent,  in  the  issue  of  a  large  amount  of 
such  spurious  stock,  and  securing  to  the 
said  lessors  a  clear  profit,  except  the  amount 
payable  for  taxes,  to  the  extent  of  one-half 
of  the  gross  earnings  of  said  company  dur- 
ing the  term  of  the  said  lease,  besides  the 
sum  of  seven  thousand  dollars  per  annum, 
to  be  paid  by  the  Adams  Express  Company 
under  a  previous  contract  with  the  said 
railroad  company;  and  charging  all  the 
debts  and  expenses  of  the  said  company, 
except  the  taxes  upon  the  shares  of  the 
gross  earnings  reserved  to  the  said  com- 
pany, the  same  must  be  regarded  as  a  fraud 
upon  the  rights  of  the  stockholders ;  and 
that  this  conclusion  is  not  repelled  by  the 
statement  that  the  said  lease  was  made 
after  consultation  with  a  majority  of  the 
stockholders,  and  with  their  approval,  be- 
cause: 1.  It  does  not  appear  whether  the 
stockholders  thus  consulted  were  the  holders 
of  genuine  stock  or  of  spurious  stock ;  and 
2.  The  approval  of  stockholders  thus  in- 
formally obtained  could  have  no  legal  force 
or  effect.  The  court  is,  therefore,  of  opin- 
ion, that  the  said  lease  is  null  and  void, 
and  should  be  so  declared  upon  the  final 
hearing  of  this  cause. 

The  court  is  further  of  opinion,  that 
while,  for  the  reasons  assigned  in  the  case 
of  Gardiner  v.  The  London,  Chatham  and 
Dover  Railway  Company,  2  L#aw  Reports 
(Chancery  Appeals)  201,  a  court  of  chan- 
cery will  be  reluctant  to  appoint  a  receiver 
to  take  charge  of  and  manage  a  railroad,  it 
is  competent  to  do  so   where   such  a  course 

is  indispensable  to  secure  the  rights 
829      of   the   legitimate  stockholders,  *and 

to  prevent  a  failure  of  justice.     And 
the  court  is  of  opinion,  that  under  the  cir- 
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cumstances  of  this  case,  it  was  proper  for 
the  court  to  appoint  a  receiver  to  take 
charg'e  of  and  manag'e  the  said  railroad 
until  it  can  be  ascertained,  by  a  proper  en- 
quiry, to  be  made  in  this  cause,  who  are 
the  legfitimate  stockholders  of  said  com- 
pany, to  whom  the  custody  and  manag'e- 
ment  of  said  railroad  should  be  committed. 
And  the  court  is  of  opinion,  that  it  is  not 
made  to  appear  that  the  Circuit  Court  erred 
in  not  appointing*  the  lessees  as  the  re- 
ceivers to  manage  the  said  railroad  during 
the  pendency  of  this  cause. 

But  the  court  is  of  opinion,  that  it  was 
not  proper  to  enjoin  Robert  W.  Latham, 
Joseph  B.  Stuart,  Samuel  M.  Shoemaker, 
Oscar  A.  Stevens  and  J.  Deane  Smith  from 
acting  as  directors  and  officers  of  said  rail- 
road company,  or  doing  any  act  as  such ; 
such  an  order  not  being  necessary  to  ac- 
complish the  object  of  the   principal  order. 

The  court  is,  therefore,  of  opinion,  that 
the  said  order  of  the  Circuit  Court  be 
amended  by  striking  therefrom  the  order 
of  injunction  last  mentioned,  and  that  the 
said  order  as  amended  be  affirmed;  and 
that  the  appellants  pay  to  the  appellees 
their  costs,  Ac.  . 

Decree  amended  and  affirmed. 
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June  Term,  1868,  Richmond. 


I.  Recovery  of  Rent— Special  Verdict— Inferences  by 
Conrt— Cate  at  Bar.— In  a  proceedinir  to  recover 
rent  due  upon  a  perpetual  lease  granted  out  of 
land,  with  rifirht  of  distress  and  entry  if  the  rent 
was  not  paid,  a  special  verdict  finds  the  entry  of 
the  ffrantee  of  the  rent  upon  the  land,  and  the 
holding*  by  him  and  those  claiminfir  under  him  for 
forty-three  years:  but  does  not  find  that  the 
orlffinal  entry  was  under  the  ri^ht  of  entry  sriven 
by  the  deed,  or  that  the  parties  held  adversely, 
nor  any  facts  from  which  such  an  entry  or  such  a 
possession  results  as  a  conclusion  of  law.  The 
court,  therefore,  cannot  infer  either  fact 

a.  Taxes— Sale  of  lumd  under  Act  of  Conarress— Duty 

of  Commissioner.*— Commissioners  makinsr  a  sale 
of  land  for  taxes  under  the  act  of  Congress  of 
February  6th,  1868,  are  bound  to  bid  off  the  land 
for  the  United  States,  if  no  person  will  bid  more 
than  two- thirds  of  its  assessed  value,  unless  the 
owner  shall  request  it  to  be  struck  off  to  some 
other  person  at  a  less  price;  and  the  commission- 
ers have  no  discretion  in  the  case. 

3.  Sane— Same— Certificate  of  Commissioner— Void.— 

When  the  certificate  of  the  commissioners  of  the 
sale  of  land  for  taxes  under  the  act  of  Congrress, 
shows  upon  its  face,  that  the  land  had  been  sold  to 
a  purchaser  other  than  the  United  States,  for  less 
than  two-thirds  of  its  assessed  value,  it  shows  that 
the  commissioners  had  no  authority  to  make  the 
sale  to  the  purchaser,  and  It  is  therefore  void  and 
of  no  effect. 

This  was  a  proceeding  upon  a  warrant  of 
distress  for  rent  issued  by  a  justice  of  the 
peace  for  the  county  of  Alexandria,  in  April, 

♦See  foot-note  to  Martin  v.  Snowden,  18  Oratt.  100. 


1867,    at   the  suit  of  R.  M.    &  J.  M.  Smith 

against    David  Turner.     The  warrant  was> 

levied  and  Turner  gave  a  forthcoming 

831  bond,  which   was   forfeited   *and  re- 
turned  to   the    clerk's    office   of   the 

county  court  of  Alexandria. 

The  case  was  removed,  by  consent,  to  the 
Circuit  Court  of  Alexandria  county,  and 
Turner  pleaded  nil  debet,  no  rent  in  arrear, 
and  no  demise,  on  which  issues  were 
joined;  and  on  the  trial  the  jury  found  a 
special  verdict. 

It  appears  from  the  special  verdict  that 
William  H.  Hannon,  being  seized  in  fee  of 
a  house  and  lot  in  Alexandria,  did  by  deed 
bearing  date  the  19th  day  of  November, 
1819,  with  his  wife,  grant  to  Wm.  S.  Moore 
a  yearly  rent  of  two  hundred  and  twenty- 
four  dollars,  payable  on  the  19th  day  of 
November  and  May  in  each  year  forever,  to 
be  issuing  out  of  and  charged  upon  said 
house  and  lot,  with  right  of  distress  and 
entry  for  non-payment  of  the  rent. 

On  the  ISth  of  July,  1825,  Moore  and  wife 
conveyed  this  rent,  with  other  property, 
with  the  right  of  distress  and  entry,  to 
Robert  J.  Taylor,  in  trust,  to  secure  a  large 
debt  owing  by  Moore  to  Thomas  Irwin; 
and  Moore  having  died  insolvent  largely 
indebted  to  Irwin,  Taylor  in  the  year  1830 
sold  and  conveyed  the  said  rent,  with  the 
right  of  distress  and  entry,  to  Thomas 
Irwin,  Jr. ;  and  the  said  rent  came  by 
similar  conversances  to  Thomas  Irwin«  Jr., 
and  others,  descendants  of  the  original 
Thomas  Irwin ;  and  they,  by  deed  of  the 
21st  of  May,  1854,  conveyed  the  said  rent, 
with  all  its  incidents,  to  Richard  M.  Smith 
and  James  M.  Smith,  *'with  all  the  right, 
title  and  interest  in  law  or  equity  which 
they  had  or  held  in  the  said  lot  of  ground 
derived  from  any  source  whatever.** 

It  appears  further  that  Hannon  died  in- 
solvent about  the  year  1821,  and  that  there- 
upon, or  shortly  thereafter,  Moore  took 
possession  of  the  house  and  lot,  and  held  it 
until  the  sale  bj'  Taylor.  That  Irwin  then 
took  possession,  and  the  parties  deriving 
title  under  him  took  it  successively,  until 
the  conveyance  to   the   plaintiffs   the 

832  Smiths ;  *and   they   held  it   until  the 
sale  to  Hunter,    who   has   since   held 

possession  of  it. 

In  May,  1861,  the  Smiths  abandoned  their 
residence  in  Alexandria,  and  went  within 
the  military  lines  of  the  Confederate  States. 
On  the  first  of  March,  1864,  the  said  house 
and  lot  was  assessed  at  $3,500,  and  was  sold 
for  United  States  taxes,  under  the  act  of 
Congress  for  the  collection  of  direct  taxes 
in  insurrectionary  districts  within  the 
United  States,  and  for  other  purposes,  to 
the  defendant  Turner,  who  fully  complied 
with  the  terms  of  sale,  and  received  the 
certificate  of  the  commissioners.  The  cer- 
tificate is  set  out  in  the  special  verdict,  and 
shows  on  its  face  the  fact,  that  the  house 
and  lot  was  assessed  on  the  land  books  of 
the  State  for  1860,  at  $3,500,  and  that  it  was 
purchased  by  Turner  at  $1,750. 

Upon  the  facts  stated  in  the  special  ver- 
dict, the  Circuit  Court  rendered  a  judgment 
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for  the  plaintiffs.  Turner  obtained  a  -super- 
sedeas to  this  judgment  to  the  District 
Court  of  Appeals  at  Fredericksburg^;  and 
that  court  having*  affirmed  the  judgment, 
he  brought  it  by  writ  of  error  to  this  court. 

Francis  L.  Smith,  for  the  appellant. 
G.  W.  Brent,  for  the  appellees. 

JOYNES,  J.  It  was  contended  by  the 
counsel  for  the  plaintiff  in  error,  that  no 
rent  was  due  to  the  defendants  in  error  at 
the  time  they  sued  out  their  warrant  of 
distress,  which  is  a  ground  of  defence  al- 
lowed in  such  a  case  by  section  4,  chapter 
189  of  the  Code.  And,  in  the  first  place, 
it  was  contended,  that  the  ground  rent  had 
been  extinguished  before  the  sale  by  the 
United  States  tax  commissioners,  by  reason 
of  the  title  to  the  rent  and  the  title  to  the 
land  on  which  it  was  charged  having  been 
united  in  the  same.     To  maintain  this 

833  it  was  insisted:  1.  That  *it  must  be 
presumed  that  Moore,    when   he   took 

possession  of  the  land  after  the  death  of 
Hannon,  in  1821,  did  so  by  virtue  of  the 
right  conferred  upon  him  by  the  deed 
granting  the  rent,  in  case  the  rent  should 
at  any  time  remain  unpaid  for  thirty  days, 
and  no  sufficient  distress  to  satisfy  the  same 
could  be  found  on  the  land,  to  enter  on  the 
land  and  hold  the  same  as  his  absolute  es- 
tate ;  and  2.  That  if  it  cannot  be  presumed 
that  Moore  entered  upon  and  held  the  land 
under  this  clause  of  the  deed,  the  defendants 
in  error  and  those  under  whom  they  claim, 
had,  at  the  time  of  the  tax  sale,  held  the 
land  in  adverse  possession  for  forty-three 
years,  and  had  thereby  acquired  a  valid 
title  thereto. 

But  neither  of  these  positions  can  be 
maintained.  The  case  comes  up  on  a  spe- 
cial verdict.  The  verdict  does  not  find  such 
an  entry  by  Moore,  nor  does  it  find  an 
adverse  possession  by  him  or  by  any  other 
person  under  whom  the  defendant  in  error 
claims,  nor  any  facts  from  which  such  an 
entry  or  such  a  possession  results  as  a  con- 
clusion of  law.  The  court,  therefore,  can- 
not infer  either  fact.  Nor,  indeed,  would 
the  facts  found  warrant  us  in  holding  that 
there  was  such  an  entry  by  Moore,  or  such 
an  adverse  possession,  if  we  were  at  lib- 
erty to  make  inferences  on  the  subject.  The 
control  which  Moore  assumed  over  the  land 
after  Hannon* s  death  seems  to  have  been 
taken  in  order  to  secure  the  annual  pay- 
ments due  him  on  account  of  the  ground 
rent.  The  lease  which  he  made  of  the  land 
is  consistent  with  that  object.  The  Irwins 
entered  and  held  possession  under  a  deed 
conveying  to  them  the  ground  rent  only. 
They  exercised  no  act  of  ownership  over 
the  land  except  to  occupy  it  and  pay  the 
taxes,  as  Moore  had  done,  and  with  the 
same  object.  They  asserted  no  adverse 
claim  to  it.  When  they  conveyed  the 
ground  rent  to  the  defendants  in  error, 
they  added  a  clause  purporting  to  convey 
also  '*all  their  right,  title  and  inter- 

834  est*'  *in  the  land   **derived   from  any 
source   whatever.'*      But  this  clause 


passed  nothing.  Whatever  may  have  been 
the  intention  with  which  that  clause  was 
inserted,  it  could  not  have  been  understood 
by  either  the  grantors  or  grantees  as  pass- 
ing an  interest  in  the  land-  which  the  giant- 
ors  neither  had  nor  claimed.  It  furnished 
no  color  of  title  to  the  defendants  in  error. 

But  it  is  contended  further,  that  if  the 
gfround  rent  had  not  been  extinguished  in 
the  manner  contended  for  before  the  tax 
sale,  it  was  extinguished  by  that  sale.  It  is 
claimed  that  this  results  from  the  provision 
of  the  fourth  section  of  the  act  of  June  7, 
1862,  (12  Stat,  at  Large  423,)  which  is  in 
these  words:  **The  title  of,  in  and  to  each 
and  every  piece  or  parcel  of  land  upon  which 
the  tax  has  not  been  paid,  as  above  pro- 
vided, shall  thereupon  become  forfeited  to 
the  United  States,  and  upon  the  sale  herein- 
after provided  for,  shall  vest  in  the  United 
States,  or  in  the  purchaser  at  such  sale,  in 
fee  simple,  free  and  discharged  from  all 
prior  liens,  encumbrances,  right,  title  and 
claim  whatsoever."  It  is  contended,  that 
the  effect  of  this  provision  is,  that  the  pur- 
chaser shall  not  take  merely  the  title  of  the 
owner  to  whom  the  land  was  charged,  or 
by  whom  ^the  tax  was  payable,  free  and 
discharged  from  all  encumbrances,  &c.,  bnt 
shall  take  a  new,  independent  and  absolnte 
title,  and  that  the  sale  consequently  extin- 
guished the  ground  rent,  the  continued  ex- 
istence of  which  would  be  inconsistent  witb 
such  an  absolute  and  perfect  title  as  the  act 
designed  to  confer  upon  the  purchaser. 

Several  answers  have  been  made  to  this 
argument:  1.  That  the  act  of  Congress 
under  which  the  sale  was  made  is  unconsti- 
tutional and  void.  2.  That  the  tax  commis- 
sioners, in  making  the  sale  in  the  present 
case,  exceeded  the  authority  conferred  by 
the  act,  so  that  the  sale  was  void.  3.  That 
whatever  may  be  the  operation  of  the  tax 
sale  upon  the  title  to  the  land  itself, 
835  it  had  no  effect  upon  *the  title  to  the 
ground  rent,  which  was  a  separate 
and  distinct  estate ;  in  support  of  which 
the  case  of  Irwin  v.  Bank  of  United  States, 
1  Ban*.  R.  349,  was  cited. 

I  do  not  think  it  necessary  to  consider  the 
first  or  last  of  these  positions,  as  I  think 
the  second  is  well  taken. 

The  sale  is  claimed  to  be  void,  because, 
as  appears  on  the  face  of  the  certificate  of 
sale,  the  land  was  sold  for  less  than  two- 
thirds  of  its  assessed  value.  The  seventh 
section  of  the  act  of  June  7,  1862,  as 
amended  by  the  act  of  February  6,  1863, 
provides  that  the  several  lots  and  parcels 
of  land  upon  which  the  taxes  shall  not  be 
paid,  shall  be  advertised  for  sale  by  the 
commissioners,  and  shall  be  severally  sold 
to  the  highest  bidder,  for  a  sum  not  less 
than  the  taxes,  penalty  and  costs,  and  ten 
per  cent,  per  annum  interest  on  said  tax; 
and  then  adds:  ^^In  all  cases  where  the 
owner  of  said  lots  or  parcels  of  ground  shall 
not,  on  or  before  the  day  of  sale,  appear 
before  the  said  board  of  commissioners  and 
pay  the  amount  of  said  tax,  with  ten  per 
centum  interest  thereon,  with  the  cost  of 
advertising  the  same,  or  request  the  same 
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to  be  struck  off  to  a  parchaser  for  a  less  sum 
than  two-thirds  of  the  assessed  value  of 
said  several  lots  or  ]>arcel8  of  g'round,  the 
said  commissioners  shall  be  authorized 
at  said  sale  to  bid  off  the  same  for  the  United 
States  at  a  sum  not  exceeding*  two-thirds 
of  the  assessed  value  thereof,  unless  some 
person  shall  bid  a  larger  sum ;  and  in  that 
case,  the  same  shall  be  struck  off  to  the 
hig'hest  bidder,"  Ac.  The  provision  of  the 
original  act,  for  which  the  foregoing  was 
substituted  by  the  act  of  February  6,  1863, 
was  as  follows:  '*And  the  said  commis- 
sioners shall,  at  said  sale,  strike  off  the 
same  severally  to  the  United  States  at  that 
sum,  [that  is  to  say,  the  taxes,  penalty  and 
costs,  and  ten  per  cent,  per  annum  interest 
on  the  tax,]  unless  some  person  shall  bid 
the  same,  or  a  larger  sum." 

The  argument  is,  that  under    the 

836  act  of  February  6,  *1863,  the  commis^ 
sioners  were  bound  to  bid  off  the  land 

for  the  United  States,  if  no  ^rson  should 
bid  more  for  it  than  two- thirds  of  its  as- 
sessed value,  and  that  they  had  no  authority 
to  sell  any  parcel  of  land  at  less  than  two- 
thirds  of  its  assessed  value  to  any  purchaser 
other  than  the  United  States,  except  in  case 
the  owner  should  request  it  to  be  done ; 
which  does  not  appear,  and  is  not  alleged 
in  this  case. 

It  is  a  general  principle,  applicable  to  the 
sale  of  land  for  taxes,  that  the  purchaser 
must  show  that  all  the  provisions  of  the 
law  have  been  fully  complied  with.  **The 
parchaser  setting  up  a  new  title  in  hostility 
to  the  former  owner  is  not  be  favored,  and 
should  have  looked  into  it  with  care  before 
buying,  and  not  expect  to  disturb  or  defeat 
old  rights  of  freehold,  without  showing  a 
rigid  compliance  with  all  the  material  req- 
uisitions of  law  under  which  the  sale  was 
made."  Mason  v.  Fearson,  9  Howard  U. 
8.  R.  248.  The  purchaser  is  '* bound  to 
show  every  fact  necessary  to  give  jurisdic- 
tion and  authority  to  the  officer,  and  a 
strict  compliance  with  all  things  required 
by  the  statute,"  Parker  v.  Overman,  18 
Howard  U.  S.  R.  137.  The  grounds  of  this 
doctrine  are  fully  stated,  and  numerous 
cases  in  which  it  has  been  laid  down  and 
acted  on  collected,  in  the  second  and  third 
chapters  of  Blackwell  on  Tax  Titles.  The 
counsel  for  the  plaintiff  in  error,  however, 
relies  upon  the  provision  of  the  act  of  Feb- 
ruary 6,  1863,  which  declares,  that  **the 
certificate  of  said  commissioners  shall  only 
be  affected  as  evidence  of  the  regularity  and 
validity  of  sale  by  establishing  the  fact 
that  the  said  property  was  not  subject  to 
taxes,  or  that  the  taxes  had  been  paid  pre- 
vious to  sale,  or  that  the  property  had  been 
redeemed  according  to  the  provisions  of 
this  act."  It  is  insisted,  that  the  effect  of 
this  provision  is  to  preclude  any  enquiry 
in  respect  to  the  regularity  of  the  sale,  or 
in  respect  to  the  authority  of  the  com- 

837  missioners   *to   make    it,    upon    any 
other  grounds  except  those  specified. 

It  is  not  necessary  to  consider  what  is  the 
effect  of  this  provision.  Numerous  cases 
involving   the    construction    of  analogous 


provisions  are  collected  and  discussed  by 
Blackwell  in  his  third  chapter.  Among  the 
cases  there  cited  is  Parker  v.  Overman, 
above  referred  to.  The  statute  provided 
that  the  *  ^deed  shall  be  taken  and  considered 
by  the  court  as  sufficient  evidence  of  the 
authority  under  which  such  sale  was  made," 
&c.  It  was  held  that  **  sufficient"  was  used 
in  the  sense  of  *' prima  facie."  But  what- 
ever may  be  the  effect  of  this  provision  in 
excluding  evidence  aliunde  to  impeach  the 
validity  of  the  sale  on  the  ground  of  want 
of  authority  in  the  commissioners  to  make 
it,  it  can  only  apply  to  a  case  in  which  the 
certificate  is  regular  on  its  face,  and  shows 
nothing  to  impeach  the  authority  of  the 
commissioners.  It  cannot  apply  to  a  case 
in  which  the  defect  of  authority  is  apparent 
on  the  face  of  the  certificate.  The  object 
of  this  provision  is  to  exempt  the  purchaser 
from  the  necessity  of  preserving  the  evi- 
dence that  the  requirements  of  the  law  have 
been  complied  with,  and  to  make  the  cer- 
tificate evidence  of  that  fact,  and  conclusive 
evidence,  perhaps,  with  the  exceptions 
specified.  It  would  be  absurd  to  say  that 
this  presumption  shall  attach  to  a  certificate 
which  shows  upon  its  face  that  the  pre- 
sumption is  contrary  to  the  fact.  The  ob- 
ject was  to  afford  protection  to  purchasers 
who  received  regular  certificates,  upon 
which  they  have  a  right  to  rely.  The  same 
considerations  did  not  require  that  this  pro- 
tection should  be  afforded  to  purchasers  who 
take  certificates  which  show  upon  their  face 
that  the  sale  was  made  without  authority-. 
If  the  certificate,  on  its  face,  shows  a  prima 
facie  case  of  sale  without  authority,  the 
party  who  relies  upon  it  must  establish  the 
existence  of  any  other   facts,  not  apparent 

on  the  certificate,  which  may  be  nec- 
838      essary   to   show  that  the    *authority 

existed,  notwithstanding  what  ap- 
pears on  the  certificate.  The  existence  of 
such  other  facts  cannot  be  presumed. 

The  question  then  is,  whether  the  certifi- 
cate of  sale  in  this  case  shows,  on  its  face, 
that  the  sale  was  made  without  authority. 
The  words  of  the  act  are  that  the  commis- 
sioners shall  ^*be  authorized"  to  bid  off  the 
land  for  the  United  States.  Literally  con- 
strued, this  language  is  permissive,  not 
mandatory.  But  such  expressions  are  often 
construed  to  be  mandatory,  and  not  merely 
permissive.  And  it  is  a  general  rule  of 
construction,  that  where  power  is  conferred 
upon  public  officers  by  statute,  in  language 
which  literally  imports  permission  or  au- 
thority merely,  the  language  will  be  con- 
strued as  peremptory  whenever  the  power 
is  conferred  for  the  benefit  of  the  public  or 
of  individuals.  Thus,  in  Supervisors  v. 
United  States,  4  Wallace  U.  S.  R.  435,  the 
words  "may,  if  deemed  advisable,"  were 
construed  as  imposing  a  positive  and  abso- 
lute duty,  and  not  as  devolving  a  mere  dis- 
cretion. The  same  rule  was  acted  on  by  this 
court  in  Bean  &  al.  v.  Simmons,  9  Gratt. 
389.  Here  the  authority  was  to  be  exercised 
for  the  benefit  of  the  government  of  the 
United  States,  representing  the  whole  pub- 
lic, and  the  government  had  a  right  to  claim 
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its  exercise  as  a  duty  imperative  on  the 
commissioners.  The  authority  was  con- 
ferred for  the  benefit  of  the  g"overnment, 
not  for  the  benefit  of  the  commissioners. 
The  ninth  and  eleventh  sections  of  the  act 
of  June  7,  1862,  provided  for  the  disposition 
of  the  lands  to  be  thus  acquired  by  the 
United  States.  Cong^ress  certainly  did  not 
intend  to  leave  it  to  the  commissioners  to 
say  what  lands  they  should  bid  off  for  the 
United  States,  or  whether  they  would  bid 
off  any,  and  thus  to  enable  them  to  say  to 
what  extent  the  policy  of  Congress  in  the 
ninth  and  eleventh  sections  aforesaid  should 
be  carried  into  effect,  or  to  defeat  it  alto- 
g'ether.     It,    on   the   other  hand,  laid 

839  down   *a  rule  by  which   the   commis- 
sioners   were    to    be    gfoverned,    and 

which  they  had  no  right  to  disregard. 
That  Congress  intended  to  impose  a  duty 
upon  the  commissioners  in  this  case,  and 
not  merely  to  invest  them  with  a  discretion, 
appears  further  from  the  provision  of  the 
act  of  June  7,  1862,  for  which  that  now 
under  consideration  was  substituted.  In 
that  act  the  language  was  that  the  commis- 
sioners ^^shall"  strike  off  the  land  to  the 
United  States,  unless  some  person  shall  bid 
a  larger  sum  than  that  limited  by  the  act. 
The  sum  limited  by  that  act  was  the  mini- 
mum sum  at  which  the  commissioners  were 
authorized  to  sell  the  land,  namely,  the 
tax,  penalty  and  costs,  and  ten  per  cent, 
interest  on  the  tax.  The  amendment  con- 
sisted in  these  particulars:  1.  A  permission 
to  the  owner  to  appear  before  the  commis- 
sioners in  proper  person,  and  pay  the  tax, 
with  interest  and  cost  of  advertising,  by 
which  the  authority  of  the  commissioners 
to  make  a  sale  would  be  defeated.  2.  A 
provision,  in  effect,  that  the  land  might  be 
sold  to  any  person  for  less  than  two-thirds 
of  its  assessed  value,  if  the  owner  should  so 
request;  in  which  case  the  commissioners 
could  not  bid  it  off  for  the  United  States. 
3.  That  if  the  owner  did  not  so  request, 
the  commissioners  should  bid  off  the  land 
for  the  United  States  at  not  more  than  two- 
thirds  its  assessed  value,  unless  some  per- 
son would  bid  more.  Congress  still  aimed 
at  the  acquisition  of  land  at  these  sales,  to 
fulfill  the  purposes  contemplated  by  the 
ninth  and  eleventh  sections  aforesaid,  but 
it  chose  to  change  the  maximum  price  at 
which  it  might  be  bid  off  for  the  United 
States,  for  the  reason,  probably  that  it  had 
been  found  by  experience  that  the  United 
States  could  get  no  land,  or  not  enough,  at 
the  maximum  price  limited  by  the  original 
act.  But  surely  Congress  did  not  mean, 
by  the  amended  act,  any  more  than  by  the 
original  act,  to  leave  it  to  the  discretion  of 
the  commissioners  to  say  whether  they 
would  or  would  not  carry  out  the  pol- 

840  icy  of    Congress  *by   bidding   off  the 
land   for    the    United    States   on   the 

terms  specified.  It  meant,  in  all  cases,  to 
take  the  land  to  the  United  States,  if  it 
could  be  obtained  on  the  terms  specified  in 
the  act,  and  to  deny  authority  to  the  com- 
missioners to  sell  it  to  any  other  purchaser. 
Another  provision  of  the  act  of  February 


6,  1863,  is  in  these  words:  '*And  provided 
further,  that  at  such  sale,  any  tracts,  par- 
cels, or  lots  of  land  which  may  be  selected 
under  the  direction  of  the  President  for 
government  use,  for  war,  military,  naval, 
revenue,  charitable,  educational,  or  police 
purposes,  may,  at  said  sale,  be  bid  in  by 
said  commissioners,  under  the  direction  of 
the  President,  for,  and  struck  off  to,  the 
United  States."  Here  again  the  language 
used  is,  literally  construed,  permissive,  but 
the  obvious  meaning  was  that  it  should  be 
the  peremptory  duty  of  the  commissioners 
to  bid  off  for  the  United  States  \he  lands 
that  might  be  selected.  And  the  commis- 
sioners had  no  authority  to  defeat  the  ob- 
ject of  the  government  by  selling  such  land 
to  another  purchaser.  The  case  is  substan- 
tially analogous  to  that  which  has  been 
considered  before ;  in  both  cases,  the  law 
makes  it  the  duty  of  the  commissioners  to 
bid  off  the  land  for  the  United  States,  and 
not  to  sell  it  to  another ;  in  effect,  to  re- 
serve it  from  sale. 

I  consider  the  provision  in  question, 
therefore,  as  a  limitation  on  the  authority 
of  the  commissioners.  A  sale  made  to  an- 
other purchaser,  of  land  which  Congress 
directed  to  be  bid  off  for  the  United  States, 
and  not  to  be  sold  to  another,  was  void  for 
want  of  authority  in  the  commissioners  to 
make  it,  atid  not  merely  voidable  at  the 
election  of  the  United  States. 

It  is  no  answer  to  say  that  no  Injury  is 
done  in  such  a  case  to  the  owner,  as  it  is 
not  material  to  him  whether  his  land  is  bid 
off  for  the  United  States,  or  sold  to  another 
purchaser,  because,  in  either  case,  it 
841  would  be  lost  to  him.  *If  the  question 
related  to  a  mere  irregularity  in  the 
proceedings  of  the  commissioners,  not  in 
any  way  affecting  their  authority  to  make 
the  sale,  it  might,  and  probably  would, 
have  been  incumbent  on  the  owner  to  show 
that  the  irregularity  was  one  which  mig-ht, 
by  possibility,  have  done  him  an  injury. 
But  when,  as  in  this  case,  the  objection 
goes  to  the  authority  of  the  commissioners 
to  make  the  sale,  it  is  not  necessary  for  the 
owner  to  show  that  he  was,  or  might  have 
been,  injured  by  the  sale.  When  he  shows 
that  the  commissioners  had  no  authority  to 
make  the  sale,  he  shows  that  the  sale  was 
void  and  of  no  effect  whatever.  See  Black- 
well,  second  chapter,  especially  pp.  63,  64. 
In  this  case,  the  certificate  shows  a  sale 
for  less  than  two-thirds  of  the  assessed 
value,  which  was  prima  facie  without  au- 
thority, and  it  does  not  appear  that  the 
owner  requested  the  land  to  be  struck  off 
at  less  than  two-thirds  of  its  assessed  value, 
which  could  alone  repel  the  presumption 
arising  from  the  face  of  the  certificate. 

I  am  of  opinion,  therefore,  that  the  judg- 
ment of  the  District  Court  should  be 
afiQrmed. 

MONCURE,  P.,  concurred  in  the  opinion 
of  Joynes,  J. 

RIVEJS,  J.,  dissented. 

Judgment  affirmed. 
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^42        *Claflin  &  Co.  v.  Steenbock  &  Co. 

Jane  Term,  18<S,  Richmond. 

a.  AttachiiMiito— Abatement  of— Joiiadlctlonof  Court.* 

—Where  an  attachment  has  been  sued  out  under  S 
S  of  ch.  151  of  the  Code,  ed.  18flO.  in  a  suitpending^  In 
a  county  or  corporation  court,  though  the  defend- 
ant has  GTiven  a  forthcominsr  bond,  the  court  has 
Jurisdiction  at  a  monthly  term  of  the  court  to 
abate  the  attachment. 

a.  3ame— Same— Insufficient  Cause— Jury  Waived. t— 
On  a  motion  to  abate  an  attachment  on  the  ground 
tbat  it  was  issued  on  false  suggestions  and  without 
sufficient  cause,  the  plaintiff  declining  to  express 
any  wish  for  a  jury,  and  the  defendant  expressing 
a  wish  that  a  Jury  might  be  dispensed  with,  and 
tliat  the  court  should  hear  and  decide  the  case; 
tlie  court  should  hear  and  decide  it  without  a  Jury- 

3.  Same— Same— Same— Question  in  Issue.— Though  in 
an  action  for  maliciously  suing  out  an  attachment, 
the  plaintiff  cannot  recover  if  it  appears  that  the 
defendant,  in  suing  out  the  attachment,  acted  bona 
Jtd€3md  upon  such  apparent  grounds  as  Justified 
taim  in  believing  that  the  facts  really  existed  which 
would  authorize  its  issue;  yet  upon  a  motion, 
nnder  §  22,  ch.  151  of  the  Ckxle,  to  abate  the  attach- 

*The  principal  case  is  cited  in  Withers  v.  Fuller, 
30  GratL  552,  and  not^, 

tAttachments—AlMtement  of— Insufficiency  of  Cause 
— Jury  Waived.— The  principal  case  is  quoted  from 
in  Wallace  v.  McCarty,  8  W.  Va.  199. 

Attachments— In  General. —For  the  proposition 
that  the  proceeding  by  attachment  is  an  extraordi- 
nary remedy,  and  is  susceptible  of  great  abuse,  it 
is  therefore  closely  watched  and  never  sustained 
unless  all .  the  requirements  of  the  law  have  been 
complied  with,  the  principal  case  is  quoted  with  ap- 
proval, in  Ballard  v.  Great  Western  Mining  Ck>.,  39 
W.  Va.  401,  19  S.  E.  Rep.  518;  Grim  v.  Harmon.  38  W. 
Va.  000.  18  S.  £.  Rep.  754;  Liong  v.  Ryan,  80  Gratt 
724,  and  note. 

See,  in  accord.  Delaplain  &  Co.  v.  Armstrong,  21 W. 
Va.  211. 

In  Altmeyer  v.  Caulfleld,  87  W.  Va.  856, 17  S.  E.  Rep. 
412,  JxTDGE  Dbnt,  who  dissented  upon  the  facts  in 
the  case,  stated  the  law  however  in  accordance  with 
the  above,  saying:  "The  remedy  by  attachment  is 
harsh,  not  only  towards  the  defendant,  but  also 
to  the  other  creditors  over  whom  the  attachment 
creditors  obtain  priority,  and  should  be  strictly 
confined  within  the  limits  prescribed,  and  in  a  care- 
ful compliance  with  the  requirements  of  the  statute 
as  to  what  the  affidavit  should  contain  and  express 
is  most  Just  and  reasonable.  There  being  a  plain 
direction  of  the  statute  violated  by  the  appellant 
in  the  preparation  of  the  affidavit,  notwithstand- 
ing it  may  be  apparent  from  the  affidavit,  taken 
as  true,  that  he  is  justly  entitled  to  recover,  in  any 
event,  the  sum  stated,  the  circuit  court  committed 
no  error  in  quashing  the  attachment.  Clafiin  v. 
Steenbock,  18  Gratt  854;  Capehart  v.  Dowery,  10 
W.  Va.  180;  Sandheger  v.  Hosey,  28  W.  Va.  224;  Ruhl 
V.  Rogers,  29  W.  Va.  779,  2  S.  E.  Rep.  798." 

In  Benn  v.  Hatcher,  81  Va.  85,  the  principal  case  is 
followed  on  the  point  that,  the  affidavit  may  be  made 
by  the  plaintiff's  agent,  that  case  going  further  how- 
ever, and  holding  that  a  third  person,  who  has 
knowledge  of  the  facts,  may  make  the  affidavit. 

Attachments— Abatement  of— insufficient  Cause- 
Question  In  Issue.- For  the  proposition  that,  the 
remedy  for  attachments  is  Justified,  not  by  the  be- 


ment  on  the  ground  that  it  has  been  issued  on 
*  false  suggestions  or  without  sufficient  cause,  the 
question  is  whether,  upon  all  the  evidence,  there 
was  reasonable  ground  or  probable  cause  to  be- 
lieve the  defendant  was  doing  the  act  which  would 
authorize  the  attachment:  and  not  whether  the 
facts  as  they  appeared  to  the  affiant,  though  only 
a  small  part  perhaps  of  the  case,  afforded  him 
reasonable  ground  for  such  a  belief. 
4.  Appellate  Practice— Cause  Heard  by  Judge— Excep- 
tion to  Decision.^— When  a  cause  is  heard  by  the 
Judge,  and  there  is  an  exception  to  his  decision, 
the  whole  evidence  is  spread  upon  the  record,  and 
the  appellate  court  must  regard  the  case  as  upon  a 
demurrer  to  evidence,  considering  the  appellant 
as  the  demurrant. 

843  *On  the   10th  of  April,   1867,  H.  B. 

Claflin  &  Co.,  wholesale  dry  g-oods 
merchants  of  New  York,  sued  out  of  the 
clerk's  office  of  the  Hustings  Court  of  the 
city  of  Richmond  a  writ  in  case,  against 
J.  Steenbock  &  Co.,  dry  goods  merchants 
in  Richmond,  returnable  to  the  May  rules, 
laying  tiieir  damages  at  fifty  thousand  dol- 
lars. On  the  same  day  Moses  T.  Davis, 
the  agent  of  Claflin  &  Co.,  made  oath  be- 
fore the  clerk  of  the  said  court,  that  he  be- 
lieved their  claim  to  be  just,  and  that  they 
ought  to  recover  at  least  forty-eight  thou- 
sand dollars ;  and  that  he  believed  that  the 
defendants  were  removing  their  estate,  or 
the  proceeds  of  the  sale  of  their  property, 
or  a  material  part  of  such  estate  or  pro- 
ceeds, out  of  this  State,  so  that  process  of 
execution  on  a  judgment  in  said  suit,^  when 
it  should  be  obtained,  would  be  unavailing. 
On  this  affidavit  an  attachment  Was  issued, 
by  which  the  sergeant  of  the  city  was  di- 
rected to  attach  the  estate  of  the  defendants 
for  the  amount  of  forty-eight  thousand  dol- 
lars ;  and  the  sergeant  levied  the  same  on 
their  stock  of  gcx)ds  in  their  store  in  the 
city  of  Richmond.  In  July,  Steenbock  A 
Co.  gave  a  forthcoming  bond,  and  thus  re- 
leased the  property  from  the  attachment. 

lief  of  the  affiant,  however  honestly  entertained 
upon  reasonable  grounds,  that  the  facts  sworn  to  in 
the  affidavit  exist  but  by  the  existence  of  the  fact,  the 
principal  case  is  cited  and  followed  in  Sublett  v. 
Wood,  76  Va.  818;  Starke  v.  Scott,  78  Va.  186. 

See  also,  discussion  in  1  Va.  Law  Reg.  2S8,  where 
the  principal  case  among  others  is  cited. 

See,  upon  the  subject  of  probable  cause,  Burkhart 
V.  Jennings,  2  W.  Va.  242:  Spengler  v.  Davy,  15  Qratt. 
381;  Burruss  v.  Trant,  88  Va.  980.  14  S.  E.  Rep.  845: 
Wright  V.  Rambo,  21  Gratt.  158,  and  note. 

^Appellate  Practice— Cause  Heard  by  Judire— Excep- 
tion to  Decision.— For  the  proposition  that,  where  a 
cause  is  heard  by  a  judge  and  there  are  exceptions 
to  his  ruling  and  the  evidence  is  spread  upon  record, 
the  appellate  court  must  regard  the  case  as  upon 
a  demurrer  to  the  evidence,  considering  the  appel- 
lant as  the  demurrant,  the  principal  case  is  cited 
and  followed  in  Ramsburg  v.  Erb,  16  W.  Va.  787; 
Nutter  V.  Sydenstricker,  11  W.  Va.  542;  State  v. 
Denoon,  34  W.  Va.  141,  11  S.  E.  Rep.  1004;  Board  of 
Education  v.  Parsons,  24  W.  Va.  553. 

See  also,  Dearing  v.  Rucker,  18  Gratt.  4S8,  and  note. 

See  monographic  note  on  "Bills  of  Exception" 
appended  to  Stoneman  v.  Ck)m.,  25  Gratt.  887,  sec. 
7,  E. 
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At  the  June  rules  the  plaintiffs  filed  their 
declaration  in  their  suit.  The  first  count 
was  in  trover,  the  second  in  detinue,  and 
the  third  was  for  a  deceit  and  false  repre- 
sentation in  the  purchase  of  a  large  amount 
of  goods  by  the  defendants  from  the  plain- 
tiffs. 

Whilst  the  cause  was  pending*  in  court, 
the  defendants  Steenbock  &  Co. ,  at  the  De- 
cember term  of  the  court  for  1867,  moved 
the  court  to  abate  the  attachment,  on  the 
ground  that  the  same  was  issued  upon  false 
suggestions  and  without  sufficient  cause; 
and  the  plaintiffs  objected  to  the  court's 
entertaining  the  motion,  on  the  ground 
that  the  same  was  cognizable  only  at  the 
quarterly  terms  of  the  court ;  and  that  the 
December  term  being  a  monthly  term, 

844  *the    court   could    not  then  entertain 
the  motion.    But  the  court  overruled 

the  objection,  and  determined  to  hear  the 
motion  ;  and  the  plaintiffs  excepted. 

After  the  court  had  decided  to  hear  the 
motion,  the  plaintiffs  and  defendants  were 
requested  to  state  whether  they  desired  a 
jury  to  be  empanelled  to  ascertain  the  issue 
of  fact  arising  upon  the  motion;  where- 
upon the  plaintiffs  declined  to  express  any 
desire  upon  the  subject ;  and  the  defendants 
stated  that  they  did  not  wish  a  jury  em- 
panelled, but  desired  that  the  matter  should 
be  heard  by  the  court  without  the  interven- 
tion of  a  jury;  whereupon  the  court  was  of 
opinion,  that  it  was  not  proper,  in  such 
circumstances,  that  a  jury  should  be  ex- 
panelled  ;  and  the  plaintiffs  again  excepted. 

The  court  then  proceeded  to  hear  the  evi- 
dence, when  an  immense  amount  of  testi- 
mony was  introduced  by  the  plaintiffs  and 
defendants,  some  in  the  form  of  depositions, 
and  some  given  orally  in  court,  and  re- 
duced to  writing.  And  the  court  held,  that 
the  attachment  was  issued  upon  false  sug- 
gestions and  without  sufficient  cause,  and 
rendered  judgment  that  the  attachment 
be  abated.  To  this  judgment  of  the  court 
the  plaintiffs  again  excepted;  and  the  whole 
evidence  was  spread  upon  the  record.  And 
they  thereupon  applied  to  a  judge  of  this 
court  for  a  supersedeas  to  the  judgment; 
which  was  awarded. 

The  last  exception  involves  a  simple  ques- 
tion of  fact,  and  it  would  be  as  useless  as 
it  is  impossible  to  give  a  statement  of  the 
evidence  bearing  upon  it. 

Ould,  Lyons  and  Gilmer,    for   the    appel- 
lants. 
Williams  and  Crump,  for  the  appellees. 

MONCURE,  P.    I  think  that  the  Hustings 

Court  did  not  err  in  overruling  the  objection 

of  the  plaintiffs  to  the   jurisdiction  of  the 

said   court   at   a  monthly   term  thereof,  to 

hear  and  decide  the  motion  of  the  de- 

845  fendants   to   abate    the   *attachment, 
on    the    ground    that    the    same   was 

issued  upon  false  suggestions,  and  without 
sufficient  cause ;  as  mentioned  in  the  first 
bill  of  exceptions.  A  county  or  corporation 
court  is  but  one  court,  though  it  has  both 
monthly  and  quarterly  terms.  The  Code, 
ch.  157,  2  16,  prescribes  the   general  juris- 


diction of  such  court,  declaring,  among 
other  things,  that  it  shall  have  jurisdiction 
to  hear  and  determine  all  motions,  and 
other  matters  made  cognizable  therein  by 
any  statute.  Id.,  {17,  declares  that  certain 
enumerated  subjects,  including  ^*such  mo- 
tions as  are  provided  for  by  the  fifth  section 
of  chapter  167,  and  actions  at  law,  shall 
be  cognizable  only  at  a  quarterly  term 
thereof;'*  and  that  **all  other  matters  or 
things  authorized  by  law  to  be  done  by  or 
in  such  court,  may  be  done  either  at  a 
monthly  or  quarterly  term."  The  motion 
in  this  case  is  one  of  the  subjects  expressly 
embraced  in  2  16,  prescribing  the  general 
jurisdiction  of  the  court;  and  is  not  one  of 
the  subjects  exclusively  assigned  to  the 
cognizance  of  a  quarterly  term  thereof,  by 
2  17.  It  is,  therefore,  one  of  the  '*  other 
matters  or  things'*  which  the  concluding 
sentence  of  that  section  declares  ''may  be 
done  either  at  a  monthly  or  quarterly  term." 
But  it  is  argued  that  as  the  attachment  in 
this  case  was  issued  under  the  second  sec- 
tion of  chapter  151  of  the  Code,  in  a  suit 
pending  in  the  Hustings  Court,  of  which 
suit  a  quarterly  term  of  that  court  has  ex- 
clusive cognizance  under  the  Code,  ch.  157, 
2  17,  as  aforesaid,  the  attachment  is  an 
incident  to  the  suit  and  inseparable  there- 
from, and  like  the  suit,  is  exclusively  cog- 
nizable at  a  quarterly  term;  and  therefore, 
that  the  motion  to  abate  the  attachment 
could  not  be  entertained  at  a  monthly  term. 
But  I  do  not  think  there  is  any  such  neces- 
sary or  inseparable  connection  between 
the  attachment  and  the  suit.  And  I  think 
very  great  inconvenience  and  injury  might 
arise    from    the   want   of  jurisdiction  by  a 

monthly  term  of  such  a  motion,  while 
846      none   whatever  *can    arise   from   the 

existence  of  such  jurisdiction.  I  am 
also  clearly  of  opinion  that  the  L^egislatufe 
intended  to  give  jurisdiction  to  a  monthly, 
as  well  as  a  quai^terly  term  of  a  county  or 
corporation  court  in  such  a  case,  and  that 
this  intention  plainly  appears  throughout 
the  attachment  law  as  contained  in  the 
Code,  ch.  151.  The  act  of  March  19,  1867, 
Sess.  Acts  p.  7%,  cannot  affect  the  case, 
as  the  second  section  of  that  act  provides 
that  until  the  Criminal  Court  of  the  city  of 
Richmond  is  organized  as  provided  for  by 
the  act,  the  jurisdiction  of  the  Hustings 
Court  of  said  city  shall  remain  as  it  now 
is;  and  it  appears  that  such  criminal  court 
has  not  yet  been  organized. 

I  am  further  of  opinion  that  the  Hustings 
Court  did  not  err  in  hearing  and  deciding 
the  said  motion  without  the  intervention 
of  a  jury ;  as  mentioned  in  the  second  bill 
of  exceptions.  *'On  a  motion,  when  an 
issue  of  fact  is  joined  and  either  party  de- 
sire it,  or  when,  in  the  opinion  of  the  court, 
it  is  proper,  .  a  jury  shall  be  impanelled. 
unless  the  case  be  one  in  which  the  recovery 
is  limited  to  an  amount  not  greater  than 
twenty  dollars,  exclusive  of  interest.'* 
Code,  ch.  167,  2  8*  P*  704.  In  this  case  the 
plaintiffs  and  the  defendants  were  requested 
by  the  court  to  state  whether  they  desired 
a    jury   to   be  impanelled  to  ascertain  the 
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issne  of  fact  arising  under  the  motion. 
The  plaintiffs  declined  to  express  any  de- 
sire upon  the  subject,  and  the  defendants 
stated  that  they  did  not  wish  a  jury  im- 
panelled, but  desired  that  the  matter 
should  be  heard  by  the  court  without  the 
intervention  of  a  jury;  which  was  accord- 
ingly done,  the  court  being  of  opinion  that 
it  was  not  proper,  under  the  circumstances, 
to  have  a  jury. 

But  I  am  of  opinion  that  the  Hustings 
Court  erred  in  deciding  that  the  attachment 
was  issued  upon  false  suggestions  and  with- 
out sufficient  cause,  and  in  rendering  judg- 
ment that  the  said  attachment  be  abated 
as  mentioned  in  the  third  bill  of  excep- 
tions. 

847  *The  plaintiffs  labor  under  a  great 
disadvantage  in  this  case,  in  conse- 
quence of  the  manner  in  which  it  comes  up 
for  revision  before  this  court ;  that  is,  upon 
a  certificate  of  the  evidence  on  which  it 
was  heard  and  decided  by  the  court  below. 
In  such  a  case  the  appellate  court  must  re- 
gard the  case  as  upon  a  demurrer  to  evi- 
dence, considering  the  appellant  as  the 
demurrant.  In  this  case,  there  is  a  great 
mass  of  evidence,  and  a  great  deal  of  it  is 
apparently  conflicting.  But,  in  my  view 
of  the  case,  there  is  an  ample  sufficiency  of 
uncontradicted  evidence  to  entitle  the 
plaintiffs  to  a  judgment  in  their  favor  on 
the  defendants'  motion  to  abate  the  attach- 
ment. I  think  the  question  raised  by  the 
motion  is,  whether  the  plaintiffs,  when 
they  sued  out  the  attachment,  believed  the 
matters  stated  in  their  affidavit  as  the 
foundation  thereof,  to  be  true,  and  had 
sufficient  cause  for  so  believing;  not 
w^hether  those  matters  were  in  fact  true. 
If  they  believed  them  to  be  true,  and  had 
sufficient  cause  for  so  believing,^ the  attach- 
ment was  then  rightfully  issued,  the  con- 
ditions on  which  the  remedy  was  granted 
having  been  fully  complied  with.  They 
cannot  be  deprived  of  the  benefit  of  the 
remedy  by  its  being  shown  that  the. matters 
which  they  thus  believed,  and  had  sufficient 
cause  for  believing,  to  be  true,  were  not  in 
fact  true.  This,  I  think,  is  the  necessary 
construction  of  the  Code,  ch.  151,  i  22,  which 
gives  the  defence.  **The  right  to  sue  out 
any  such  attachment  may  be  contested,*' 
is  the  language  with  which  that  section  is 
commenced.  This  means  that  it  may  be 
contested  whether  the  attachment  was 
rightfully  sued  out.  And  this  becomes 
more  plain  as  the  section  proceeds:  ^'And 
when  ■  the  court  is  of  opinion  that  it  was 
issued  on  false  suggestions,  or  without 
sufficient  cause,  judgment  shall  be  entered 
that  the  attachment  be  abated."  Can  it 
be  said  that  the  attachment  was  issued  on 
false    suggestions,    when    the   affidavit  on 

which  it  was   issued   states   that    the 

848  affiant  believed    the  matters  *therein 
stated    to    be    true,   and  when  he  had 

sufficient  cause  for  so  believing?  My  con- 
struction is  further  confirmed  by  the  act  of 
1840-41,  p.  77,  ch.  67,  J  1,  which  was  the 
source,  or  one  of  the  sources,  from  which 
the  provision  in  the  Code,  ch.  151,  {  22,  was 


derived.  That  .act  was  passed  in  conse- 
quence of  the  decision  of  this  court  in  Red- 
ford  V.  Winston,  3  Rand.  148,  in  which  it 
was  held,  that  where  an  attachment  is 
issued  against  the  estate  of  a  tenant  for 
rent  to  become  due  at  a  future  day,  on  the 
oath  of  the  landlord  that  he  has  sufficient 
grounds  to  suspect  that  his  tenant  will  re- 
move his  effects,  &c.,  it  is  not  competent 
for  the  tenant,  on  the  return  of  the  attach- 
ment, to  plead  that  his  landlord  had  not 
sufficient  grounds  to  suspect  that  the  tenant 
was  about  to  remove,  Ac.  The  act  provided 
that  in  all  cases  of  attachment  for  rent  it 
should  be  lawful  for  the  tenant  to  **  contest 
the  right  of  the  landlord  to  sue  out  his  at- 
tachment ;  and  if  it  shall  be  made  to  appear 
that  the  landlord  or  lessor  had  not  just 
cause  to  suspect. that  the  tenant  would  move 
his  effects  from  the  leased  tenement  before 
the  rent  was  to  become  due,  or  that  for  any 
other  cause  an  attachment  should  not  have 
issued,  judgment  shall  be  entered  for  the 
tenant  that  the  attached  effects  be  restored 
to  him  with  costs."  Under  that  act  there 
could  have  been  no  doubt  but  that  it  was 
incumbent  on  the  tenant,  in  order  to  sus- 
tain the  defence  which  it  gave,  to  show, 
not  that  he  did  not  intend  to  move  his 
cfffects  from  the  leased  tenement,  but  that 
the  landlord  had  not  just  cause  to  suspect 
such  intention.  The  Code,  ch.  151,  {  30, 
further  confirms  the  same  construction; 
but  I  will  not  quote  it  here.  The  se<fond 
section  of  chapter  151  of  the  Code  was  in- 
tended to  afford  a  substitute  for  the  right 
which  formerly  existed  to  demand  bail, 
which  right  was  abolished  by  the  Code  of 
1849.  That  section  was  not  in  the  original 
report  of  the  revisors.     See  their  report,  753. 

When  they  framed  that  part   of   their 
849      report,     *they    had    not    thought    of 

recommending  the  abolition  of  im- 
prisonment for  debt,  and  consequently  the 
right  to  demand  bail  in  civil  actions.  Af- 
terwards, in  the  progress  of  their  work, 
they  determined  to  make  such  a  recommen- 
dation, as  may  be  seen  by  reference  to  their 
report,  p.  840 ;  and  as  one  of  the  conse- 
quences of  the  proposed  change,  they  rec- 
ommended an  amendment  of  ch.  151,  hy 
inserting  therein  what  is  now  J  2  of  that 
chapter  of  the  Code.  That  that  section  was 
intended  as  a  substitution  for  bail  for  the 
defendant's  appearance,  is  also  shown  by 
what  is  said  by  this  court  in  PuUiam,  &c., 
V.  Aler,  15  Gratt.  54.  Now,  in  regard  to 
bail,  we  know  that,  in  a  large  class  of 
actions  it  was  demandable  of  right,  and  no 
terms  were  laid  upon  the  plaintiff  in  de- 
manding it.  He  gave  no  security,  and 
was  personally  answerable  for  damages 
only  in  an  action  for  maliciously  demand- 
ing it,  without  sufficient  cause.  And  in  all 
other  personal  actions  it  was  demandable 
by  an  order  of  a  judge  or  justice,  **upon 
proper  affidavit,  verifying  the  justice  of 
the  plaintiff's  action,  and  showing  probable 
cause  to  apprehend  that  the  defendant  will 
depart  from  the  jurisdiction  of  the  court, 
so  that  process  of  execution  cannot  be 
1  served   upon   him."     1  R.  C.  1819,  p.  499,  | 
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44.  There  can  be  no  doubt  as  to  the  true 
construction  of  that  section.  The  same 
may  be  said  of  the  bail  law  of  1852,  adopted 
after  the  Code  of  1849  took  effect,  and  em- 
bodied in  the  Code  of  1860,  forming  U  33-38 
of  ch.  151,  pp.  652-3.  By  section  33  the 
affidavit  is  required  to  show,  '^that  there  is 
probable  cause  for  believing'  that  the  de- 
fendant is  about  to  quit  this  State,"  &c. ; 
and  by  section  36,  the  court  in  which  the 
case  is  pending  is  authorized,  after  reason- 
able notice,  to  discharge  the  defendant 
from  custody,  &c.,  on  being  satisfied,  not 
that  the  defendant  was  not  about  to  quit 
the  State,  but  ^'that  there  was  not  probable 
cause  for  so  believing.*'  Now  there  can 
not  be  any  doubt  about  the   meaning 

850  of  this  section,  and  *it  is  not  only  in 
pari  materia  with  the  one  we  are  now 

construing,  but  is  a  section  of  the  same 
chapter  of  the  Code  with  that.  What  is 
indifferently  called  ^treasonable  cause," 
*'just  cause"  and  '^sufficient  cause"  in 
these  statutes  in  pari  materia,  mean  the 
same  thing ;  and  what  that  meaning  is  is 
fully  explained  by  Judge  Daniel  in  the 
case  of  Spangler  v.  Davy,  IS  Gratt.  381,  in 
which  it  was  held,  that  justifiable  proba- 
ble cause  for  suing  out  an  attachment 
against  the  effects  of  a  debtor  is,  a  belief 
of  the  attaching  creditor  in  the  existence 
of  the  facts  essential  to  the  prosecution  of 
the  attachment,  founded  upon  such  circum- 
stanx:es  as,  supposing  him  to  be  a  man  of 
ordinary  caution,  prudence  and  judgment, 
were  sufficient  to  produce  such  belief.  It 
is  not,  therefore,  a  rash  belief,  formed 
without  due  caution,  which  will  be  sufficient 
in  such  cases ;  but  the  belief  must  be  formed 
on  reasonable  grounds,  after  proper  enquiry. 
If  the  plaintiff  use  all  proper  means  to  as- 
certain the  fact,  and  after  doing  so  act 
upon  his  bona  fide  belief,  founded  on  rea- 
sonable grounds,  in  suing  out  the  attach- 
ment, it  cannot  be  abated  on  the  ground 
that  it  was  issued  on  false  suggestions,  or 
without  sufficient  cause,  even  though  it 
may  turn  out  that  he  was  in  fact  mistaken. 
If  this  be  not  so,  the  remedy  by  attachment 
is  no  substitute  for  the  old  remedy  given 
by  the  bail  law,  and  is  productive  of  little 
or  no  good,  but  rather  of  evil.  Its  chief 
effect  will  be  to  involve  men  in  trouble, 
litigation  and  even  ruin. 

If  these  be  sound  principles,  and  I  think 
they  are,  their  application  to  this  case  must 
result  in  the  reversal  of  the  judgment.  I 
do  not  wish  to  make  further  comments  on 
the  evidence  in  this  case  than  the  decision 
of  it  absolutely  requires ;  because,  unfortu- 
nately, the  litigation  between  these  parties 
will  not  be  ended  by  this  decision.  The 
action  at  law  is  yet  to  be  tried,  and  other 
actions  may  possibly  grow  out  of  its  deci- 
sion ;  none  of  which  actions  do  I  wish,  in 
the  least  degree,  to  affect  or  prejudice. 

851  In    my  *own   mind,    I  have  no  doubt 
but   that  the  uncontradicted  evidence 

in  the  case  shows  that  the  attachment  was 
not  issued  on  false  suggestions,  or  without 
sufficient  cause,  within  the  true  intent  and 
meaning  of   the   Code,  ch.  151,  2  22;  and  a 


sufficient  reason  may  perhaps  be  assigned 
for  this  opinion  by  briefly  referring  to  a 
few  prominent  facts  of  the  case.  When 
the  attachment  was  sued  out  the  defendants 
were  indebted  to  the  plaintiffs  in  upwards 
of  $48,000;  most  of  the  amount  being  not 
then  due  and  payable.  About  $40,000  of 
the  amount  [I  speak  in  round  numbers, 
which  are  sufficiently  near  the  truth  for  the 
purposes  of  the  case]  were  for  goods  pur- 
chased on  or  about  the  4th  and  8th  days  of 
March,  1867.  The  amount  of  these  pur- 
chases was  so  great — exceeding  by  three  or 
four  times  the  amount  which  had  ever  be- 
fore been  purchased  by  and  of  the  same 
parties  in  the  same  time — that  the  suspicion 
of  the  plaintiffs  was  excited,  and  one  of 
them  (Mr.  Bancroft)  determined  not  to  de- 
liver the  goods  without  being  first  satisfied 
by  the  defendants  that  it  could  be  safely 
done.  Accordingly,  Mr.  Nicholas  Steen- 
bock  was  sent  for  by  Mr.  Bancroft,  and 
they  had  an  interview  on  the  subject,  in 
which  the  fullest  assurances  were  given  bj 
Mr.  Steenbock  of  the  solvency  of  his  firm; 
of  the  success  of  their  business ;  that  the 
goods  were  wanted  for  the  purpose  of  being 
sold  in  their  legitimate  Richmond  trade; 
and  that  the  amount  would  be  duly  paid  at 
maturity.  So  well  satisfied  was  Mr.  Ban- 
croft with  these  assurances,  that  on  the 
faith  of  them  he  delivered  the  goods ;  tak- 
ing defendants'  notes  on  time,  without  se- 
curity. There  is  no  dispute  about  this 
evidence  of  Bancroft.  He  fortifies  it  by 
figures  made  at  the  time,  in  the  presence 
of  N.  Steenbock,  who  tacitly  admits  the 
truth  of  it  by  not  denying  it,  nor  even  giv- 
ing any  testimony  in  the  case.  Jnlins 
Steenbock  seems  also,  in  effect,  to  admit 
the  correctness  of  the  evidence  of  Bancroft 

as    to    the    communication    made    to 
852      *him  by  N.  Steenbock.     Shortly  after 

this  heavy  sale — less  than  a  month — 
the  plaintiffs  hear  that  the  defendants  are 
selling  goods  at  auction  in  Richmond,  and 
send  an  agent  (Davis)  forthwith  to  this 
city  to  'look  after  the  debt.  It  turns  out 
that,  in  the  short  interval  between  the 
time  of  the  sale  by  the  plaintiffs  to  the  de- 
fendants early  in  March,  and  the  visit  of 
Davis  to  Richmond  early  in  April,  1867, 
goods  to  the  amount  of  $48,000  and  more  had 
been  at  different  times  shipped  by  the  de- 
fendants to  New  Orleans,  and  to  the  amount 
of  thirty  odd  thousand  dollars  had  been  at 
different  times  shipped  by  them  to  Balti- 
more ;  and  all  of  them  sold  out  in  those 
cities  at  public  auction  for  cash ;  of  Coarse 
at  a  leavy  loss.  And  in  these  shipments 
all,  or  nearly  all,  of  the  goods  bought  by 
the  defendants  of  the  plaintiffs  for  the  legit- 
imate Richmond  trade  were  embraced* 
having  been  forwarded  from  Richmond 
shortly  after  their  arrival  from  New  York 
— in  many  instances  in  the  original  pack- 
ages— so  that,  when  search  was  made  for 
the  plaintiffs*  goods  in  the  store  of  the  de- 
fendants after  the  levy  of  the  attachment, 
not  one  article  of  them  could  be  found. 
When,  under  these  extraordinary  circum- 
stances, Davis,  the  agent  of  the  plaintiffs. 
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called  on  Julius  Steenbock  for  an  explana- 
tion, he  refused  to  give  any  I  Can  it  be 
said  that  the  attachment  sued  out  bj  the 
plaintiffs,  under  these  circumstances,  was 
sued  out  on  false  sug^gestions  or  without 
sufficient  cause?  It  matters  not  how  the 
fact  was  in  regard  to  John  Levy  and  M. 
M.  L#evy,  the  father-in-law  and  brother- 
in-law  of  Julius  Steenbock,  and  the  alleged 
purchasers  of  the  goods  shipped  to  New 
Orleans.  That  fact,  if  true,  was  unknown 
to  the  plaintiffs,  and  the  defendants  refused 
to  give  them  or  their  agent  any  explana- 
tion. Julius  Steenbock  says  that  Davis 
showed  him  no  letter,  of  credit  from  his 
principals,  or  the  explanation  would  have 
been  given.  But  he  ought  not  to  have 
waited  for  a  demand  of  such  an  explana- 
tion.    He   knew    the   goods  had  been 

853  ^reluctantly    delivered   by   the  plain- 
tiffs,   and  only  on  the  faith  that  they 

were  to  be  sold  in  the  legitimate  Richmond 
trade,  and  he  ought  not  to  have  changed 
them  from  that  destination  without  letting 
the  plaintiffs  know  why  it  was  done.  But 
surely  it  cannot  be  necessary  to  say  any- 
thing more,  and  I  wish,  for  reasons  before 
stated,  to  say  nothing  which  is  not  neces- 
sary for  the  purposes  of  this  case. 

I  am,  therefore,  for  reversing  the  judg- 
ment. 

JOYNEJS,  J.  I  do  not  concur  in  the  views 
which  have  been  expressed  by  my  brother 
Moncure,  in  reference  to  the  construction 
of  the  twenty-second  section  of  the  chapter 
on  Attachments  in  the  Code.  As  the  ques- 
tion is  an  important  one,  and  of  the  first 
impression  in  this  court,  I  propose  to  state 
briefly  my  own  views  in  respect  to  it. 

The  general  policy  of  the  attachment  laws 
is  to  furnish  a  stringent  remedy  against 
the  defendant,  under  certain  circumstances 
which  make  such  a  remedy  necessary  to 
secure  the  rights  of  the  plaintiff.  Thus, 
by  the  first  section,  the  remedy  is  given 
where  the  defendant  is  not  a  resident  of 
this  State,  but  has  effects  or  debts  due  him 
within  the  State;  by  the  second  section, 
it  is  given  where  the  defendant  is  removing 
or  intends  to  remove  specific  property  sued 
for,  or  his  own  estate,  or  the  proceeds  of 
the  sale  of  his  property,  or  a  material  part 
of  such  estate  or  proceeds,  out  of  this  State, 
so  that  process  of  execution  in  the  suit  will 
be  unavailing;  by  the  third  section,  it  is 
given,  whether  the  claim  be  payable  or  not, 
where  the  debtor  intends  to  remove,  or  is 
removing,  or  has  removed,  his  effects  out 
of  the  State,  so  that  there  will  probably 
not  be  therein  sufficient  effects  of  the  debtor 
to  satisfy  the  claim  when  judgment  is  ob- 
tained therefor,  should  only  the  ordinary 
process  of  law  be  used  to  obtain  such  judg- 
ment ;  and  by  the  fourth  section,  it  is  given 
to  a  landlord  for  the  recovery  of  rent,  where 
the     tenant    intends    to    remove,    or 

854  *is   removing,    or  has   within   thirty 
days   removed,    his    effects    from  the 

leased  premises,  and  where  there  will  not 
probably  be  left  on  the  premises  property 
liable    to  distress   sufficient   to  satisfy  the 


rent  when  it  becomes  payable.  It  is  only 
the  necessity  of  doing  justice  to  the  plain- 
tiff, under  such  circumstances,  that  author- 
izes a  departure  from  the  general  policy  of 
the  law,  which  secures  to  the  debtor  the 
control  of  his  property  until  judgment  has 
been  obtained  in  the  due  course  of  proceed- 
ing, and  from  the  general  principle,  dic- 
tated by  natural  justice  and  sanctioned  by 
universal  law,  'that  a  party  shall  have 
notice  of  all  legal  proceedings  which  are  to 
bind  either  his  property  or  his  person. 

This  extraordinary  remedy  is  not  only 
harsh  towards  the  defendant  himself,  but 
its  operation  is  harsh  towards  the  other 
creditors  of  the  defendant,  over  whom  the 
attachment  creditor  obtains  priority.  It  is 
susceptible  of  great  abuse,  and  has  often 
been  greatly  abused.  It  is,  therefore, 
closely  watched,  and  will  never  be  sustained 
unless  all  the  requirements  of  the  law  have 
been  complied  with.  From  the  necessity 
of  the  case,  the  law  accepts  an  afifidavit  ex 
parte  as  sufficient  prima  facie  evidence  of 
the  justice  of  the  claim,  and  of  the  exist- 
ence of  the  facts  alleged  as  authorizing  the 
attachment,  to  justify  the  issuing  of  the 
process  in  the  first  instance.  If  a  party 
sues  out  such  a  process  recklessly  and  with- 
out having  sufficient  grounds  to  justify 
him  in  believing  that  the  facts  exist  upon 
which  it  is  based,  the  defendant  can  obtain 
redress  by  an  action  for  damages.  But  in 
this  action  the  plaintiff  cannot  recover,  if 
it  appears  that  the  defendant  in  suing  out 
the  attachment  acted  bona  fide,  and  upon 
such  apparent  grounds  as  justified  him  in 
believing  that  the  facts  really  existed.  The 
case  will  not  be  altered  though  it  is  made 
to  appear,  upon  a  full  development  of  all 
the  facts,  in  the  trial  of  the  action,  that 
the  appearances  on  which  the  defend- 
855  ant  acted  *were  altogether  delusive, 
and  the  inferences  which  he  drew 
from  them  without  any  foundation  in  fact. 
Spangler  v.  Davy,  15  Gratt.  381. 

But  the  Legislature  considered  that  this 
remedy  did  not  afford  an  adequate  protec- 
tion against  the  abuse  of  this  process,  and 
by  the  twenty-second  section  provided  an- 
other. That  section  provides  that  *'the 
right  to  sue  out  any  attachment  may  be 
contested;  and  when  the  court  is  of  opinion 
that  it  was  issued  on  false  suggestions  or 
without  sufficient  cause,  judgment  shall  be 
entered  that  the  attachment  be  abated." 
The  remedy  thus  provided  is  altogether 
different  from  the  remedy  by  action.  The 
object  of  the  latter  is  to  obtain  indemnity 
from  the  party,  and  to  inflict  punishment 
upon  him  for  wrongfully  and  maliciously 
abusing  the  process,  whereby  the  plaintiff 
in  the  action  has  been  injured  and  op- 
pressed. The  object  of  the  motion  is  to 
arrest  the  mischief  by  abating  the  attach- 
ment. The  question  to  be  tried  is  the 
**right  to  sue  out'*  the  attachment ;  in  other 
words,  whether  it  was  issued  *'on  false 
suggestions  or  without  sufficient  cause.'* 
In  the  present  case,  the  ground  alleged  for 
the  attachment  is  that  the  defendants  are 
removing  their   effects.     The   plaintiffs  in- 
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sist,  that  though  the  defendants  may  not 
have  been,  at  the  time  of  suing*  out  the 
attachment,  in  the  very  act  of  removing 
their  effects,  they  were  engaged  in  a  course 
of  removing  them  from  time  to  time.  If 
that  was  so,  then  a  state  of  facts  existed  in 
which  the  law  gives  the  remedy  by  attach- 
ment. In  the  view  which  I  take  of  the  law, 
the  question  on  the  trial  of  the  motion  was, 
whether,  upon  all  the  evidence,  there  was 
reasonable  ground  or  ^'probable  cause'*  to 
believe  that  the  defendant  was  so  removing 
his  effects,  and  not  whether  the  facts  as 
they  appeared  to  the  affiant,  though  only  a 
small  part,  perhaps,  of  the  facts  of  the 
case,  afforded  him  reasonable  ground  for 
such  a  belief.  The  decision  must  be 
according   to   the    real    truth   of   the 

856  *ca8e   as    ascertained   from  a  full  in- 
vestigation of  all  the  facts,  and  not 

according  to  the  apparent  or  probable  truth 
as  it  seemed  to  the  affiant  upon  such  of  the 
facts  as  were  known  to  him.  I  say  nothing 
of  the  burden  of  proof,  or  as  to  what  is  to 
be  done  on  such  a  motion  if  no  evidence  is 
offered,  or  if  the  existence  of  any  probable 
cause  is  left  in  doubt.  No  such  question 
has  been  raised  in  this  case,  the  defendants 
in  the  motion  having  first  introduced  their 
evidence  to  show  the  existence  of  probable 
cause,  and  thus  assumed  the  burden  of 
proof.  In  an  action  for  malicious  prosecu- 
tion, or  for  maliciously  suing  out  an  at- 
tachment, .the  burden  of  proof  is  in  the 
plaintiff  to  show  the  want  of  probable  cause, 
though  it  involves  the  proof  of  a  negative. 
1  Greenleaf  Bv.  i  78.  O'Grady  v.  Julian, 
34  Alab.  R.   88. 

If,  on  the  trial  of  such  a  motion,  it  ap- 
pears that  there  were  facts  which,  at  the 
time  the  attachment  was  sued  out,  afforded 
reasonable  ground  to  believe  that  the  de- 
fendant was  engaged  in  a  course  of  remov- 
ing his  effects,  which  he  had  not  completed 
but  designed  to  continue,  it  is  competent 
for  the  defendant  to  show  that  the  inference 
drawn  from  these  facts  was  unfounded,  and 
that  the  real  truth  of  the  case  was  other- 
wise. Thus,  if  a  merchant  in  Richmond, 
who  has  recently  come  from  another  State, 
is  found  to  be  packing  up  his  goods  and 
sending  them  to  the  wharf,  having  disposed 
of  the  house  in  which  he  had  been  doing 
business,  especially  if  the  goods  are  re- 
moved at  night,  there  would  be  reasonable 
ground  to  believe  that  he  was  removing,  or 
intended  to  remove,  his  effects  out  of  the 
State.  It  would  be  competent  for  him  to 
show  that,  in  point  of  fact,  he  was  only 
removing  his  goods  to  Petersburg,  where 
he  had  rented  or  purchased  a  store,  and  in- 
tended to  prosecute  his  business.  Upon 
that  state  of  proof,  it  would  appear  that 
the  affiant,  upon  the  partial  state  of  facts 
known  to  him,  had  reasonable  ground 

857  for  *suing    out    the   attachment,    but 
that,  upon  the  whole  case,   there  was 

no  ground  for  the  attachment.  In  such  a 
case,  it  seems  to  me,  the  attachment  should 
be  abated.  But  when  the  existence  of 
** probable  cause,''  in  the  first  instance,  is 
thus    made   out,    and   the  defendant  under- 


takes to  repel  it  by  proof  that  the  real  truth 
is  otherwise,  he  must  do  so  by  clear  evi- 
dence. Unless  he  can  place  the  fact  beyond 
doubt,  the  attachment  must  stand,  for  then 
the  defendant  has  failed  to  overthrow  the 
'^probable  cause"  raised  by  the  evidence. 

It  remains  to  enquire,  whether  this  is  the 
true  construction  of  the  statute? 

The  attachment  provided  for  by  the  first 
section  is  given  upon  affidavit,  among  other 
things,  that  the  defendant  is  not  a  resident 
of  the  State.  Upon  a  motion  to  abate 
such  an  attachment,  the  enquiry  must  be, 
whether  or  not  this  averment  is  true.  It  is 
a  matter  of  fact,  capable  of  definite  ascer- 
tainment, and  the  law  contemplates  the 
existence  of  the  fact  as  the  groiuid  of  the 
attachment.  The  phraseology  of  this  sec- 
tion affords  no  ground  for  contending  that 
the  motion  to  abate  should  turn  upon  the 
belief  of  the  affiant,  and  the  grounds  which 
he  had  for  such  belief. 

The  third  section  gives  an  attachment 
upon  complaint  that  the  defendant  intends 
to  remove,  is  removing,  or  has  removed  his 
effects  out  of  the  State,  &c.,  and  an  affida- 
vit of  the  truth  of  the  complaint,  to  the 
best  of  the  affiant's  belief.  Here  again  the 
attachment  is  given  on  the  ground  that 
certain  things  exist,  and  the  fact  that  they 
do  exist  is  established  prima  facie  by  the 
oath  of  the  affiant.  On  the  motion  to  abate 
such  an  attachment,  the  enquiry  must  be« 
whether  the  fact  exists  on  which  the  at- 
tachment was  based,  where  the  fact  is  one 
that  admits  of  definite  ascertainment,  as 
that  the  defendant  *^has  removed"  his 
effects,  or  whether  there  was  probable  cause 
to  believe  that  he  intended  to  remove,  &c., 
which  is  only  a  probable  fact,  and 
858  *not  capable  of  positive  ascertain- 
ment. The  words  of  this  section  can- 
not be  construed  so  as  to  refer  the  right  to 
the  attachment  to  the  mere  belief  of  the 
affiant,  on  probable  grounds.  They  clearly 
predicate  the  right  to  the  attachment  on 
the  existence  of  the  facts,  actual  or  proba- 
ble, which  authorize  it,  and  allow  the  ex- 
istence of  those  facts  to  be  established,  fen' 
the  purpose  of  suing  out  the  attachment, 
by  the  oath  of  the  affiant  that  he  believes 
them  to  exist.  The  same  remarks  apply 
to  the  fourth  section. 

When  the  fact  is  such  as  I  have  called  a 
probable  fact,  as  that  an  intention  exists 
to  do  an  act,  or  that  an  act  will  be  done  in 
the  future,  all  that  we  can  say  of  it  is,  that 
from  evidence  presented  to  our  minds,  we 
infer,  conclude  or  believe  that  the  fact  ex- 
ists, or  that  it  will  occur,  and  that  the 
grounds  of  such  inference,  conclusion  or 
belief  are  sufficient  to  justify  it.  If  these 
grounds  are  sufficient  to  justify  such  infer- 
ence, conclusion  or  belief,  there  is  sufficient 
cause  for  the  attachment;  for  that  is  the 
highest  degree  of  certainty  of  which  the 
nature  of  the  case  admits.  But  if,  when 
we  look  at  all  the  facts,  we  find  that  suffi- 
cient grounds  did  not  exist  for  the  infer- 
ence, conclusion  or  belief,  then  we  cannot 
say  that  such  probable  fact  exists  or  will 
occur.     In  such  a  case,  we  cannot  say  that 
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the  attachment  was  issued  on  sufficient 
caaae.  When,  on  the  other  hand,  the  fact 
is  such  a  one  as  has  an  actual  existence 
and  admits  of  absolute  proof,  we  can  affirm 
that  it  does  exist,  and  not  merely,  as  in 
the  other  case,  that  we  believe  it  to  exist, 
or  believe  that  it  will  occur,  and  that  we 
have  sufficient  grounds  for  our  belief.  Per- 
haps this  distinction  between  the  two 
classes  of  facts  contemplated  by  the  attach- 
ment law,  may  account  for  the  use,  in  the 
22d  section,  of  the  two  expressions,  ^'on 
false  suggestions"  and  ^* without  probable 
cause."  But  this  does  not  seem  to  be  a 
xnatter  of  any  practical  importance. 

But  it  is  insisted,  that  the  language 
S59  of  the  second  section  *makes  the 
right  to  the  attachment  which  it  pro- 
vides for,  depend  altogether  upon  the  belief 
of  the  affiant,  and  that,  in  reference  to  an 
attachment  under  that  section,  the  only 
enquiry  under  the  22d  section  is,  whether 
the  affiant  believed  what  he  swore  to,  and 
had  present  to  his  mind  sufficient  grounds 
to  justify  that  belief,  as  in  an  action  for 
wrongfully  and  maliciously  suing  out  an 
attachment;  in  other  words,  whether  he 
acted  honestly  and  discreetly. 

In  considering  this  construction,  several 
observations  occur  at  the  outset : 

1.  It  imputes  to  the  Legislature  an  in- 
tention and  policy,  in  reference  to  attach- 
ments under  the  second  section,  altogether 
different  from  that  which  it  had  in  refer- 
ence to  attachments  under  the  other  sec- 
tions. 

2.  It  makes  the  enquiry,  on  the  motion  to 
abate,  refer  to  matters  which,  in  the  nature 
of  things,  evidence  can  scarcely  reach, 
namely,  the  sincerity  of  the  affiant's  belief, 
and  the  extent  of  his  information. 

3.  It  affords  a  most  inadequate  protection 
against  the  abuse  of  the  process,  by  making 
a  man  subject  to  it,  though  he  proves,  to 
demonstration,  that  he  was  not  doing,  or 
did  not  intend  to  do,  the  act  which  renders 
an  attachment  proper  and  necessary,  and 
simply  because  appearances  were  against 
him. 

4.  It  is  unjust  to  the  creditor  himself,  who 
must  lose  the  benefit  of  his  attachment, 
though  the  facts  of  the  case  clearly  entitle 
him  to  it,  because  the  affiant  did  not  happen 
to  know  all  the  facts,  or  enough  of  them  to 
justify  him  in  his  belief,  though  he  acted 
honestly,  and  his  belief  was  in  accordance 
with  the  real  truth  of  the  case. 

5.  It  makes  the  rights  and  liabilities  of 
the  defendant  depend  not,  as  in  other  cases, 
upon  his  own  conduct  as  ascertained  by 
judicial  enquiry,  but  on  the  plaintiff's 
opinion  of  it,  upon  imperfect  knowledge  of 
the  facts,  provided  the  facts  known  justify 

suspicion,  standing  alone. 
860         *I  concede  that  we   must  adhere  to 

and  abide  by  the  language  of  a  statute 
where  it  is  clear  and  unambiguous,  and  not 
depart  from  it  upon  a  conjecture  that  the 
L/egislature  could  not  have  meant  what  it 
has  plainly  said.  This  has  been  called  the 
**golden  rule."  (20  Bng.  L,,  &  Eq.  R.  231; 
22  Ibid.  209. )     But  a  strict  adherence  to  the 


words  of  the  statute  is  only  required  when 
the  intention  is  so  plainly  expressed  that 
it  cannot  be  mistaken.  The  paramount 
enquiry  is,  what  was  the  intention  of  the 
Legislature.  As  a  primary  rule,  the  inten- 
tion is  to  be  collected  from  the  words  where 
they  are  explicit.  But  unless  the  words 
are  so  explicit  and  peremptory  as  to  exclude 
all  construction,  the  court  will  consider  not 
merely  the  words,  but  the  intent  to  be  col- 
lected from  the  cause  and  necessity  of  the 
act  being  made,  from  a  comparison  of  its 
several  parts,  and  of  other  acts  in  pari 
materia,  and  even  from  extraneous  circum- 
stances which  may  throw  light  on  the  sub- 
ject. Dwarris  Stat.  693;  Fox's  adm'r  v. 
Commonwealth,  16  Gratt.  1;  Hawkins  v. 
Gatherlecole,  31  Bng.  L.  &  £q.  R.  305; 
United  States  v.  Freeman,  3  Howard  U.  S. 
R.  556;  Sedgwick  236.  And  in  putting  a 
construction  upon  the  provision  of  the  22d 
section  we  must  enquire,  in  accordance 
with  the  rules  laid  down  in  Heydon's  case, 
3  Rep.  7:  1.  What  was  the  law  before  that 
provision  was  enacted.  2.  What  was  the 
mischief  and  defect  against  which  the  pre- 
vious law  did  not  provide.  .  3.  What  remedy 
the  Legislature  provided  to  cure  the  mis- 
chief.    4.  The  reason  of  the  remedy. 

First,  then,  as  to  the  language  of  the  law. 
The  second  section  gives  the  attachment  on 
affidavit:  1.  That  the  plaintiffs  claim  is 
believed  to  be  just.  2.  That  the  affiant  be- 
lieves the  plaintiff  is  entitled  to  recover  so 
much  at  the  least.  3.  That  the  affiant  be- 
lieves that  the  defendant  is  removing,  or 
intends  to  remove,  his  effects,  *Stc,  The 
affidavit  is  not  required  to  be  made  by  the 

plaintiff  himself. 
861  *When  the  allegation  is  that  the  de- 

fendant intends  to  remove  his  effects, 
all  that  the  affiant  can  possibly  swear  to  is 
his  belief.  So  where  the  allegation  is,  that 
he  is  **removing  his  effects,"  meaning  that 
he  is  engaged  in  a  course  of  removing  them 
from  time  to  time,  so  that,  &c. ,  all  that  the 
affiant  can  affirm  is  his  belief.  The  pro- 
vision then  amounts,  in  substance,  to  the 
same  thing  as  if  the  statute  had  said,  **upon 
affidavit  that  the  defendant  is  removing, 
or  intends  to  remove."  And  how  would 
that  differ,  in  substance,  from  the  third  and 
fourth  sections,  which  give  the  attachment 
on  complaint  that  certain  facts  exist,  or 
will  occur,  and  provided  that  the  truth  of 
the  complaint  shall  be  verified  according  to 
the  affiant's  belief?  In  one  sense,  the'  law 
in  each  case  gives  the  attachment  upon  the 
belief  of  the  affiant,  and  because  he  believes. 
But  the  law  dues  not  mean  to  make  the 
rights  of  the  defendant,  in  either  case,  de- 
pendent ultimately  upon  the  belief.  It 
means  to  make  them  dependent  upon  the 
existence  of  a  state  of  facts  in  which  it  al- 
lows the  extraordinary  remedy  by  attach- 
ment, for  the  sake  of  justice  and  from 
necessity,  and  only  allows  the  affidavit  to 
be  evidence  prima  facie  of  the  existence  of 
such  facts,  so  as  to  authorize  the  process  to 
issue. 

What,  then,  is  the  ^-^sufficient  cause"  for 
issuing   such    an   attachment,    within   the 
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meaning  of  the  22d  section?  Is  it  the  exist- 
ence of  the  probable  fact  sworn  to  by  the 
affiant,  and  which,  according'  to  the  policy 
of  the  law,  justifies  the  remedy  by  attach- 
ment; or  is  it  the  mere  belief  of  the  affiant 
that  such  fact  does  exist  or  will  occur,  en- 
tertained honestly  and  upon  reasonable 
g-rounds.  If  we  look  to  the  policy  of  the 
law,  to  the  analogy  of  other  sections  besides 
the  second,  and  to  the  object  for  which  the 
provision  of  the  22d  section  was  enacted, 
and  do  not  adhere  to  the  strictest  literal  in- 
terpretation of  the  mere  words,  the  answer 
must  be,  as  it  seems  to  me,  that  it  is  the 
former. 

862  *It  is  obvious  from  what  has  been 
said,  that  the  language  does  not  nec- 
essarily require  the  other  construction.  It 
is  not  so  explicit  and  unequivocal  as  to  pre- 
vent our  resorting  to  the  ordinary  rules  of 
construction  to  ascertain  the  intention  of 
the  Lregislature.  I  have  adverted  to  the  policy 
of  the  attachment  law,  and  to  the  construc- 
tion of  the  first,  third  and  fourth  sections, 
in  connection  with  the  twenty-second,  and 
I  need  say  no  more  upon  those  subjects. 
I^et  us  now  consider  the  construction  of  the 
twenty-second  section  with  reference  to 
the  rules  above  suggested  in  analogy  to  the 
rules  laid  ■  down  in  Heydon's  case.  In 
Mantz  V.  Henley,  2  Hen.  &  Mun.  308,  upon 
an  attachment  against  an  absconding  debt- 
or, issued  on  the  ground  that  the  affiant 
had  grounds  to  suspect  and  verily  believed 
that  the  defendant  intended  to  remove  his 
effects,  the  defendant  filed  a  plea  in  a,bate- 
ment,  which  was  informal,  but  the  purpose 
of  which  was  to  controvert  the  facts  alleged 
as  the  ground  for  the  attachment.  The 
plea  was  held  bad*  on  demurrer,  because  it 
was  defective  in  point  of  form ;  but  Judge 
Roane  regarded  it  as  substantially  suffi- 
cient: thus  conceding  the  right  of  the  de- 
fendant to  controvert  the  facts  alleged  as 
the  ground  of  the  attachment.  In  that 
case,  the  affidavit  alleged  that  the  affiant 
had  grounds  to  suspect  and  verily  believed, 
&c.  The  plea  did  not  take  ^ssue  on  these 
averments  of  the  affidavit,  and  was  not  ob- 
jected to  for  the  failure  to  do  so,  but  took 
issue  on  the  facts  which  the  affidavit  alleged 
he  believed,  and  had  grounds  to  suspect. 
In  Redford  v.  Winston,  3  Rand.  148,  Win* 
ston  issued  an  attachment  for  rent  upon  an 
affidavit  that  he  had  sufficient  grounds  to 
suspect  and  verily  believed  that  Redford 
would  remove  his  effects,  &c.  Upon  the 
return  of  the  attachment  Redford  tendered 
a  plea,  that  Winston  has  not  sufficient 
grounds  to  suspect  and  verily  believe  that 
said  Redford  would  remove  the  effects,  &c. 

The    court   held    that    this  plea   was 

863  properly  rejected;  and  *Judge  Green 
intimated  the  opinion,  that  in  an  ac- 
tion against  an  absconding  debtor,  the  de- 
fendant could  not  plead  that  the  attachment 
was  founded  upon  a  false  suggestion,  but 
was  left  to  his  action  on  the  attachment 
bond.  And  it  is  worthy  of  note,  that  both 
Judge  Green  and  Judge  Carr  regarded  the 
plea  tendered  by  Winston  as  putting  in  is- 
sue the  fact   of  his   being  about  to  remove 


his  effects,  and  not  as  putting  in  issue 
merely  the  sufficiency  of  the  grounds  which 
the  affiant  had  within  his  knowledge  for 
his  belief.  The  point  decided  in  Redford  r. 
Winston  was,  that  in  an  attachment  for 
rent,  the  ground  for  issuing  the  attach- 
ment cannot  be  controverted.  In  1  Rob. 
(old)  Prac.  628,  the  author  intimates  his 
disapproval  of  Judge  Green*s  dictum  in 
Redford  v.  Winston. 

Thus  it  appears  that  before  the  adoption 
of  the  Code,  it  was  settled  that,  in  an  at- 
tachment for  rent,  it  was  not  competent  for 
the  defendant  to  controvert  the  grounds  on 
which  the  attachment  was  issued,  and  that 
it  was  doubtful  and  unsettled  whether  this 
could  be  done  in  an  attachment  against 
an  absconding  debtor.  The  twenty -second 
section  was  intended  to  provide  a  remedy 
for  this  defect  in  the  law,  and  to  extend  to 
all  classes  of  attachments  the  right  which, 
in  Mantz  v.  Henley  Judge  Roane  conceded 
to  exist  in  respect  to  an  attachment  against 
an  absconding  debtor.  And  accordingly, 
the  re  visors,  in  their  note  to  this  section, 
say,  in  reference  to  the  provision  in  ques- 
tion:  ^*This  IS  according  to  Mantz  v.  Hen- 
ley, 2  Hen.  &  Mun.  308.  A  different  rule 
as  to  attachments  for  rent  was  laid  down  in 
Redford  v.  Winston,  3  Rand.  148.  »  ♦  » 
By  the  section  as  proposed  by  us,  an  attach- 
ment for  rent  issued  without  sufficient 
cause,  is  placed  upon  the  same  footing  as 
any  other  attachment." 

In  support  of  the  construction  which  I 
am  controverting,  reference  is  made  to  the 
act  of  March  2d,  1827,    (Supp.    R.    C.    256,) 

and  to  the  act  of  February  6th,  1841, 
864      *(Sess.  Acts  p.  77,)    which    are    cited 

in  the  margin  of  the  Code.  The  act 
of  March  2d,  1827,  provides  that  it  shall  l»e 
lawful  for  the  tenant  **to  contest  the  right" 
of  his  landlord  to  sue  out  the  attachment; 
and  if  it  shall  be  made  to  appear  to  the 
court  that  the  landlord  had  not  **just  cause 
to  suspect"  that  his  tenant  would  remove 
his  effects,  &c.,  judgment  shall  be  entered 
for  the  tenant,  Ac.  The  act  of  February 
6th,  1841,  provides  to  the  same  effect,  and 
also  that  judgment  shall  be  entered  for  the 
tenant,  if  it  shall  appear  ''that  for  any 
other  cause  an  attachment  should  not  have 
issued. ' '  These  acts  shed  not  the  least  light 
upon  the  question  before  us.  It  still  re- 
mains to  be  considered,  what  is  the  ^*  right 
to  sue  out  the  attachment"  which  may  be 
contested,  and  whether  the  "just  cause  to 
suspect,"  has  reference  to  the  actual  facts 
of  the  case,  or  only  to  such  of  the  facts  as 
were  present  to  the  mind  of  the  landlord 
when  he  sued  out  his  attachment.  The  act 
of  March  2d,  1827,  was  evidently  passed  in 
consequence  of  the  case  of  Redford  v.  Win- 
ston, and  in  order  to  allow  such  a  defence 
as  was  attempted  in  that  case,  which,  as 
we  have  seen,  controverted  the  probable 
facts  alleged  as  the  ground  of  the  attach- 
ment, or  rather  the  ground  to  suspect  the 
existence  of  those  facts,  and  not  merely 
the  belief  of  the  affiant,  and  the  presence 
to  his  mind  of  facts  sufficient  to  justifr 
that  belief. 
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A   question   analogous   to  that  I  am  now 
considering^   has    been    decided   under   the 
attachment  law  of   Missouri.     In  Chenault 
V.  Chapron  &  al.,  5  Missouri  R.  438,  an  at- 
tachment was  issued  upon  an  affidavit  that 
the   affiant    ** verily  believed*'  that  the  de- 
fendant was   about  to  remove  his  property 
out  of   the   State.     The   statute   authorized 
the  defendant,  in  every  case  of  attachment, 
to    file    *^a  plea   in   the  nature  of  a  plea  in 
abatement,  putting  in  issue  the  truth  of  the 
affidavit   upon  which  such  attachment   was 
sued   out."     The    defendant    pleaded 
865      that  he  did  not  intend  to  remove  *his 
property  out  of  the   State.     To  this 
plea  the   plaintiff  demurred,    and  assigned 
for  cause  of  demurrer  that  the  plea  did  not 
deny   that  the   affiant  did  believe  that  the 
defendant  was  about  to    remove   his  effects 
out  of  the   State.     The  demurrer  was  sus- 
tained by  the   court   below;  but   the   judg- 
ment was  reversed  by  the  Supreme  Court. 
E^dwards,  J.,  delivering   the  opinion   of   a 
majority  of  the  court,   said:  ** Whether  the 
affiant  really   believes  the  affidavit  true  or 
false,  is  a  matter  wholly  immaterial,  except 
so  far  as  his  own  conscience  is  concerned. 
He  may  very  honestly  believe   it  true,  and 
yet  it  may  be  wholly  false.     It  is  not,  then, 
the  truth  of  his  belief  as  to  the  existence  of 
the  fact  which  is  to  be  put  in  issue,  but  it 
is  the  existence   of  the   fact  itself;  that  is, 
whether  the  defendant  was  or  was  not  about 
to   remove   his   property  out  of  the  State. 
The  belief  of  the  affiant  of  the  existence  of 
one  of  the   causes  mentioned  in   the   first 
section  of  the  attachment  law  will  authorize 
the  issuing  of  the  attachment,  but  nothing 
more.     On    the  trial  of  an  issue  as  to  the 
truth  of  the  affidavit,  the  fact  authorizing 
the  attachment  to  issue   must  be  found  to 
exist,  or  the  suit  will  be  dismissed.     It  was 
not  necessary  then  that  the  plea  should  put 
the  kffiant's  belief  in  issue.     The  frequency 
of  attachments,    in   cases  where  credulous 
affiants  merely  believed  the  cause  to  exist, 
but  where  in  fact  none  of  the   causes  au- 
thorizing creditors  to  sue  out  attachments 
did   really   exist,  had   grown    into   a  great 
evil,  and  to   remedy   this   the   I^egislature 
passed  the  last  section  of  the   act  amenda- 
tory of  the  attachment  law.     In  authorizing 
the  plea  in  abatement,    then,    the  I^egisla- 
ture  intended  to  strike,  not    at  the  shadow, 
but  at  the  substance  of  the  evil ;  not  at  the 
truth  or  falsehood   of  the   affiant's  belief,  a 
thing  that  no  evidence  could  touch,    but  at 
the  truth  or  falsehood   of  the    facts  stated 
in  the  affidavit,  a  thing  that  was  tangible." 
The  attachment  act  of  New  Jersey 
866      gives    an     attachment    *against    an 
absconding  debtor,     **if  any  creditor 
shall  make  oath  that  he  verily  believes  that 
his  debtor  absconds,"  &c.    The   courts   of 
that  State  hold  that   it  is  competent  to  the 
court,    under   the   general    jurisdiction    to 
prevent  the  abuse  of   process,   to  quash  an 
attachment  issued  without  sufficient  cause. 
In  the  City  Bank  of  New  York  v.    Merritt, 
1  Green  R.  131,  it  was  insisted  that  the  affi- 
davit was    conclusive;    but    the    Supreme 
Court  of  New  Jersey   held   otherwise.     The 


Chief  Justice  said:  ^'The  plaintiff  or  his 
agent  may,  from  wrong  information  or 
other  causes,  very  honestly  and  reasonably 
fall  into  error  concerning  the  absconding 
of  the  debtor;  but  the  consequences  would 
be  pernicious  if  the  debtor  was  irrevocably 
fixed  by  it,  and  his  property  wrested  from 
him  by  force  of  the  attachment."  The 
same  was  held,  by  the  same  court,  in  Brun- 
dred  v.  Del  Hoys,  1  Spencer  R.  328 ;  and  the 
court  said  in  that  case,  that  the  proceedings 
should  be  set  aside,  though  the  plaintiff 
may  have  acted  in  good  faith  in  making  the 
affidavit. 

It  has  also  been  urged  that  the  second 
section  of  the  attachment  law  was  intro- 
duced as  a  substitute  for  bail,  as  was  said 
by  this  court  in  Pulliam  v.  Aler,  15  Gratt. 
54.  This  is  supposed  to  explain  why  the 
attachment  under  that  section  is  given  upon 
the  mere  belief  of  the  affiant,  and  to  show 
the  propriety  of  not  abating  it  when  sued 
out  honestly  and  upon  reasonable  grounds 
of  belief. 

There  is  no  doubt  that  the  object,  or  one 
of  the  objects,  contemplated  by  the  intro- 
duction of  this  section  was  to  afford  a  sub- 
stitute for  bail  under  the  former  law.  But, 
while  that  is  so,  the  attachment  provided 
for  by  it  is  not  governed  by  the  same  rules 
which  applied  to  bail.  Bail  gave  the  cred- 
itor no  security  except  for  the  presence  of 
the  defendant  when  a  ca.  sa.  should  be  is- 
sued against  him :  if  the  ca.  sa.  could  be 
executed,  the  bail  was  discharged.  The 
attachment  gives  a  security  for  the 
867  debt  by  a  lien  on  *the  property  of  the 
defendant.  Bail  was  demandable  as 
matter  of  right,  and  without  any  affidavit, 
in  all  actions  of  debt  upon  written  obliga- 
tions for  the  payment  of  money,  and  in  all 
actions  of  covenant  and  detinue.  In  all 
other  actions,  it  might  be  obtained  by  the 
order  of  a  judge  or  justice  of  the  peace, 
upon  proper  affidavit  verifying  the  justice 
of  the  plaintiff's  action,  and  showing  prob- 
able cause  to  apprehend  that  the  defendant 
would  depart  from  the  jurisdiction  of  the 
Commonwealth.  But  there  was  no  provi- 
sion made  for  discharging  the  order  for 
bail,  or  for  releasing  the  bail,  upon  proof 
that  there  was  not  sufficient  ground  to  ap- 
prehend that  the  defendant  would  leave  the 
Commonwealth.  The  defendant,  when  ar- 
rested upon  a  writ  on  which  bail  was 
required,  could  relieve  himself  by  a  confes- 
sion of  judgment,  after  which,  if  he  was 
prayed  in  custody,  he  could  be  discharged 
upon  taking  the  oath  of  an  insolvent  debt- 
or. Otherwise,  he  must  give  bail,  or  be 
committed  to  prison.  But  the  22d  section 
of  the  attachment  law  makes  provision  for 
discharging  an  attachment  issued  under  the 
2d  section,  as  well  as  any  other,  when 
issued  without  sufficient  cause.  The  2d 
section  gives  an  attachment  in  lieu  of  bail 
upon  the  same  easy  terms  upon  which  bail 
might  be  obtained  on  the  order  of  a  judge 
or  justice  of  the  peace ;  but  there  the  anal- 
ogy ceases.  The  provision  for  discharging 
the  attachment  when  issued  **without  suffi- 
cient cause,"  to  which  there  was  no  corre- 
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sponding  provision  in  the  law  respecting 
bail,  destroys  all  further  analogy.  The  fact 
that  the  attachment  was  provided  as  a  sub- 
stitute for  bail,  is  thus  deprived  of  all  force 
in  reference  to  the  question  I  am  now  con- 
sidering. 

Reliance  is  also  placed  upon  the  30th  sec- 
tion of  the  attachment  law,  which  is  in 
these  words:  *^If  upon  defence  being  made, 
in  any  case  in  which  property  is  seized 
under  an  attachment,  that  the  attachment 
was  sued  out  without  sufficient  cause, 

868  it  be  found  either  by  the  court  or  'by 
the  jury,  if  one  be  empanelled,  that 

the  defence  is  well  founded,  judgment  may 
be  entered  for  the  defendant  against  the 
plaintiffs  for  the  damages  sustained  by  the 
defendant  by  reason  thereof."  From  this 
it  is  argued,  that  the  enquiry  upon  a  motion 
to  abate  an  attachment  on  the  ground  that 
it  was  issued  without  sufficient  cause,  is  the 
same  as  in  an  action  to  recover  damages  for 
suing  out  an  attachment  without  sufficient 
cause;  and  must  be  confined,  therefore,  to 
the  good  faith  and  reasonable  discretion  of 
the  plaintiff  or  affiant.  But  I  do  not  per- 
ceive the  force  of  this  argument.  We  have 
seen  that,  in  the  first,  third  and  fourth  sec- 
tions of  the  chapter,  the  right  to  the  at- 
tachment is  made  to  depend  upon  the  exist- 
ence of  certain  actual  or  probable  facts, 
the  existence  of  which  is  sufficiently  verified 
for  the  purpose  of  suing  out  the  attachment 
by  the  affidavit  of  the  affiant  to  the  best  of 
his  belief.  There  is  no  room  to  contend, 
upon  the  language  of  these  sections,  that, 
upon  a  motion  to  abate  the  attachment,  the 
attachment  can  be  sustained  upon  the 
ground  only  that  the  affiant  believed  what 
he  swore  to,  and  that  he  was  justified  in 
believing  it.  And  yet,  in  an  action  to  re- 
cover damages,  it  would  be  a  sufficient  de- 
fence that  the  defendant  acted  in  good  faith 
and  upon  reasonable  grounds  of  belief.  In 
such  cases,  therefore,  the  enquiry  upon  a 
motion  to  abate  is  not  the  same  as  in  an 
action  for  damages.  Where,*in  such  a  case, 
on  a  motion  to  abate,  or  after  judgment 
on  such  a  motion,  which  seems  to  be  the 
meaning  of  the  30th  section,  damages  are 
claimed  under  that  section,  the  court,  if  it 
tries  the  case,  must  distinguish  between  the 
grounds  of  the  motion  to  abate  and  the 
grounds  of  the  claim  for  damages.  So  if 
the  case  is  tried  by  a  jury,  the  court  must 
take  care,  by  proper  instructions,  to  see 
that  the  same  distinction  is  observed.  And 
so  in  reference  to  an  attachment  under  the 
2d  section. 

869  *It   has  been  objected  that  the  con- 
struction  upon    which  I    insist,    will 

render  the  remedy  given  by  the  second  sec- 
tion of  little  value,  and  deter  parties  from 
resorting  to  it.  The  only  effect  of  that 
construction,  however,  is  to  abate  an  at- 
tachment whenever  it  is  made  to  appear 
that  a  state  of  things  did  not  exist  at  the 
time  it  was  issued,  in  which  such  a  remedy 
is  proper  under  the  law.  Is  it  any  objec- 
tion to  the  construction,  that  it  will  have 
the  effect  of  confining  the  remedy  to  the 
cases  in  which  the  law  designed  to  give  it, 


and  of  preventing  its  abuse,  by  the  applica- 
tion of  it  to  other  cases,  which  are  not 
within  the  reason  and  policy  of  the  law? 
The  effect  upon  the  policy  of  the  law,  and 
upon  the  rights  of  the  defendant  and  of  his 
other  creditors,  is  the  same,  whether  the 
misapplication  of  the  remedy  results  from 
mistake  or  from  design.  The  construction 
which  I  give  to  the  law  will  not  only  con- 
fine the  remedy  to  the  cases  whidh  are 
proper  for  such  a  remedy,  but  it  will  make 
parties  more  cautious  in  resorting  to  it  than 
they  would  be  under  the  other  construc- 
tion. Is  this  a  just  ground  of  objection, 
when  we  consider  the  harshness  of  the 
remedy  and  its  liability  to  abuse? 

Bntertaining  these  views  of  the  constmc- 
tion  of  the  attachment  law,  and  consider- 
ing the  weight  which,  under  the  decisions 
of  this  court,  I  am  bound  to  attribute  to 
the  judgment  of  the  court  below,  upon  the 
evidence  certified,  I  feel  some  doubt  whether 
the  judgment  in  this  case  ought  to  be  re- 
versed. But  my  impressions  upon  this 
subject  are  not  of  so  clear  and  decided  a  char- 
acter as  to  induce  me  to  dissent  from  the 
opinion  of  my  brethren,  who  have  no  diffi- 
culty as  to  the  conclusions  which  ought  to 
be  drawn  from  the  evidence.  I  forbear  to 
discuss  the  evidence,  lest  any  thing  I  might 
say  might  prejudice  the  trial  of  the  action. 
I  will  only  add,  what  is  necessary  to  a  dis- 
tinct expression  of  my  opinion,  that  I  think 
the  undisputed  facts  of  this  case  show  that 

there  was  sufficient  cause  when  the 
870      attachment  ^issued,     to   believe   that 

the  defendants  were  removing  their 
estate,  or  the  proceeds  of  the  sale  of  their 
property,  or  a  material  part  of  such  estate 
or  proceeds,  out  of  this  State,  so  that  proc- 
ess of  execution  on  a  judgment  in  the  suit, 
if  obtained,  would  be  unavailing.  The 
court  below  must  be  taken  to  have  decided 
upon  the  evidence  that  the  defendants,  in 
point  of  fact,  were  not  so  removing.  The 
doubt  which  I  have  intimated  is  whether, 
in  view  of  the  weight  to  be  attributed, 
under  the  decisions  of  this  court,  to  the 
judgment  of  the  court  below  on  this  point, 
we  can  say ^ that  it  came  to  a  wrong  conclu- 
sion in  respect  to  it. 

Upon  the  whole,  I  concur  in  the  order 
which  is  to  be  entered  reversing  the  judg- 
ment. 

RIVES,  J.  After  the  fullest  considera- 
tion, I  am  unable  to  acquiesce  in  the  con- 
struction which  the  President  of  the  court 
has  placed  upon  the  twenty-second  section 
of  the  attachment  law.  It  confounds  the 
issue  under  a  motion  to  abate,  with  the 
issue  in  an  action  on  the  case  for  the  abuse 
of  this  process.  In  the  latter,  I  might  con- 
cede to  the  plaintiff  in  the  attachment,  the 
privilege  of  defending  himself  on  the  ques- 
tion of  damages,  by  proof  of  justifiable 
cause  for  his  resort  to  this  "exceptionable 
remedy;  but  when  this  section  explicitly 
enables  the  defendant  to  '  *  contest  the  right 
to  sue  out  the  attachment,"  I  can  find  no 
warrant  in  precedent,  authority  or  reason 
for  restricting  that  contest   to  the  truth  or 
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bona  fides  of  the  plaintifiF's  afiBdavit,  rather 
than  to  the  existence  of  the  facts  which  it 
purports  to  verify.  Our  legislation  conse- 
quent upon  the  decision  of  Redford  v.  Win- 
ston, 3  Rand.  148,  shows  the  intention  of 
the  Legislature  to  make  the  facts  or  allega- 
tions of  the  plaintiff's  aflSdavit  traversable, 
and  to  allow  of  a  defence  that  did  not  exist 
in  cases  of  bail,  and  that  was  specially 
denied  in  that  particular  case.  But  this 
branch  of  the  case  is  exhausted  by  my 

871  brother  Joynes;  and   it  is  ^sufficient 
for  me  to  declare  my   full  and  hearty 

concurrence  in  his  opinion  and  reasoning 
upon  it. 

I  do  not,  however,  share  his  doubts  as  to 
the  judgment  of  reversal.  In  this  case,  as 
in  Mitchell,  Ac,  v.  Baratta,  &c.,  17  Gratt. 
465,  I  readily  resolve  all  doubts  and  con- 
flicts of  evidence  in  favor  of  the  judgment 
below;  but  I  must  be  permitted  to  make 
and  follow  my  own  inferences  from  the 
plain  and  undisputed  facts  of  the  cause. 
For  reasons  already  assigned,  I  refrain  from 
any  comment  on  the  evidence.  The  matter 
in  issue  under  the  motion  to  abate,  was  the 
act  of  ** removing  their  effects;'*  and  in 
view  of  the  shipments  to  Baltimore  and 
l^ew  Orleans,  and  their  correspondence  with 
the  auctioneers  of  those  cities,  I  cannot 
escape  the  conclusion  that  the  appellees 
vrere  at  the  time  of  the  suing  out  of  the  at- 
tachment in  a  course  of  removing  their 
effects,  or  **a  material  part"  thereof,  so 
that  execution  upon  a  judgment  thereafter 
to  be  obtained  would  be  unavailing. 

The  judgment  was  as  follows : 

The  court  is  of  opinion  that  the  said  Hus- 
tings Court  did  not  err  in  overruling  the 
objection  of  the  plaintiffs  to  the  jurisdic- 
tion of  the  said  court  at  a  monthly  term 
thereof,  to  hear  and  decide  the  motion  of  the 
defendants  to  abate  the  said  attachment  on 
the  ground  that  the  same  was  issued  upon 
false  suggestions  and  without  sufficient 
cause,  as  mentioned  in  the  first  bill  of  ex- 
ceptions. 

And  the  court  is  further  of  opinion  that 
the  said  Hustings  Court  did  not  err  in  hear- 
ing and  deciding  the  said  motion  without 
the  intervention  of  a  jury;  as  mentioned  in 
the  second  bill  of  exceptions. 

But  the  court  is  also  of  opinion   that   the 

said    Hustings   Court   did   err  in   deciding 

that  the  said  attachment   was   issued   upon 

false  suggestions   and   without   suffi- 

872  cient  cause,  *and  in  rendering  judg- 
ment  that   the    said    attachment   be 

Abated ;  as  mentioned  in  the  third  bill  of 
exceptions. 

Therefore  it  is  considered  that  the  said 
judgment  be  reversed  and  annulled,  and 
that  the  plaintiffs  recover  against  the  de- 
fendants their  costs  by  them  expended  in 
the  prosecution  of  their  writ  of  supersedeas 
aforesaid  here.  And  this  court  proceeding 
±o  enter  such  judgment  as  the  said  Hus- 
tings Court  ought  to  have  entered,  it  is  fur- 
ther considered  that  the  motion  of  the 
defendants  to  abate  the  said  attachment  on 
the  ground  that  the  same  was  issued  upon 
false     suggestions    and   without    sufficient 


cause  be  overruled,  and  that  the  plaintiffs 
recover  against  the  defendants  their  costs 
by  them  about  their  defence  to  the  said 
motion  in  the  said  Hustings  Court  expended. 
And  it  is  ordered  that  this  cause  be  re- 
manded to  the  said  Hustings  Court  for  fur- 
ther proceedings  to  be  had  therein.  Which 
is  ordered  to  be  certified  to  the  said  Hus- 
tings Court. 


873        *Brummel  &    Co.  v.  Enders,  Sutton 

&Co. 

Same  v.  Hill's  Ex'or. 

Same  v.  James  Gray's  Sons. 

June  Term,  1808,  Riclimond. 

I.  Neffotlsble  Notes— Sale  of— Usury.*— b  &  CJo.  make 
tlielr  negotiable  notes,  blank  as  to  the  names  of 
the  payees,  and  put  them  into  the  hands  of  an 
a^ent  to  be  sold  for  their  benefit.  The  a^ent  sells 
them  at  a  greater  discount  than  the  le^al  rate  of 
interest;  the  purchasers  not  bela?  informed  that 
they  were  sold  for  the  benefit  of  B  &  Co. ;  and  the 
names  of  the  purchasers  are  inserted  in  the  blanks 
as  payees  either  by  the  affent  at  the  time  of  the 
sales,  or  by  themselves  afterwards.  The  purchas- 
ers sue  upon  the  notes,  describing  themselves  as 
payees,  arainst  B  &  Ck).  as  makers:  and  B  &  Co. 
plead  usury.    Hsld:    It  is  not  usury. 

J.  Same— Same— Saoie.— The  case  of  WhUworth  v. 
Adamt,  Slland.  88S,  has  settled  the  law  of  Virginia 
on  the  subject  of  usury  in  the  purchase  and  sale 
of  negotiable  paper. 

^Negotiable  Notes— Sale  of— Usury.— The  principal 
case  was  sustained  in  Qimmi  v.  Cullen,  20  Gratt 
447,  and  Moseley  v.  Brown,  78  Va.  421. 

See  also,  in  accord,  Whitworth  v.  Adams.  6 Rand. 
838;  Taylor  v.  Bruce.  Gilmer  4S.;  Hansbrouffh  v. 
Baylor,  2  Munf .  36;  Bailey  v.  Hill,  77  Va.  402. 

In  Danville  V.  Sutherlin,  20  Gratt  9T9,  the  court 
said :  "There  is  no  doubt,  whatever,  that  the  owner 
of  a  note  has  the  rlffht  to  sell  it  for  the  most  he  can 
get;  as  he  would  have  the  riffht  to  sell  any  ffoods  or 
wares  he  owned.  But,  on  the  other  hand,  it  is  quite 
as  certain  that  no  one  has  a  riffht  to  make  his  own 
note  and  sell  that  for  what  he  can  get;  for  this, 
while  in  appearance  the  sale  of  a  note,  is,  in  fact 
the  giving  a  note  for  money.  It  is  a  lending  and  a 
borrowing,  and  nothing  else. 

"It  is  said,  in  Whitworth  v.  Adams,  5  Rand.  888: 
'If  A,  wishing  to  raise  money,  were  to  make  his  note 
payable  to  B,  and  then  go  to  B  and  offer  to  sell  it  to 
him ;  and  B,  supposing  that  a  man  migh  t  lawfully  sell 
his  own  note,  were  to  give  the  money  for  It  veiily 
believing  he  was  purchasing  a  note,  and  not  lending 
his  money  on  the  security  of  a  note,  this  would  un- 
questionably be  a  loan;  on  the  ground  that  he  had  in- 
tentionally done  that  which  the  law  makes  a  loan. 
And  this  intention  would,  if  the  note  were  taken  at 
a  high  discount  be  a  corrupt  intent  sufficient  to 
vacate  the  contract' 

"This  principle  of  law  is  in  conformity  with  lead- 
ing adjudicated  cases,  and  is  recognized  universally 
by  the  elementary  writers.  Parson's  Mercantile 
Law,  266;  BrummelA  Co.  v.  Endert^  Sutton  <£  Co.,  is 
Oratt.  S73;  Brockenbrough's  Ex'or  v.  Spindle,  17 
Gratt  48." 

See  generally,  monogrophic  note  on  "Usury"  ap- 
pended to  Coffman  v.  Miller.  26  Gratt  606. 
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These  three  cases  were  heard  and  decided 
together  in  this  court.  They  were  actions 
of  debt  in  the  Circuit  Court  of  the  city  of 
Richmond,  brought  respectively  by  Knders, 
Sutton  &  Co.,  Hill's  ex'or  and  James  Gray's 
sons,  against  Joseph  Brummel  Sl  Co.,  upon 
promissory  negotiable  notes.  In  their  dec- 
larations the  plaintiffs  declared  upon  the 
notes  as  payees  against  the  defendants  as 
makers  thereof.  The  defendants  pleaded 
usury ;  on  which  issues  were  made  up. 
874  *The  question  involved  is  the  same 
in  all,  though  the  facts  are  slightly 
variant. 

In  the  case  of  Enders,  Sutton  &.  Co.,  the 
plaintiffs  declared  on  seven  notes,  amount- 
ing to  $10,234.75;  and  on  the  trial,  after 
the  plaintiffs  had  introduced  the  notes  in 
evidence,  the  defendants  introduced  B.  W. 
Green  as  a  witness,  who  stated  that  the 
notes  sued  on  were  given  to  him  by  Joseph 
Brummel  &  Co.  to  raise  money  upon,  the 
names  of  the  payees  being  left  blank ;  that 
the  witness  passed  the  said  notes  to  the 
plaintiffs,  and  inserted  the  names  of  the 
plaintiffs  as  payees  in  said  notes;  that  he 
did  not  remember  at  what  time  he  did  so, 
but  inferred  .that  it  was  when  he  passed  the 
notes  to  the  plaintiffs,  as  it  was  done  in  his 
hand-writing;  that  the  plaintiffs  were  in 
the  habit  of  taking  the  notes  of  the  said 
Joseph  Brummel  &  Co.  from  the  witness 
at  a  greater  rate  of  discount  than  six  per 
cent,  per  annum,  and  that  he  remembered 
but  one  instance  in  which  the  plaintiffs  took 
such  a  note  of  Brummel  &  Co.  at  a  rate  not 
exceeding  six  per  centum  per  annum,  but 
after  the  great  lapse  of  time  the  witness 
could  not  recollect  as  to  these  particular 
notes.  Another  witness  proved  that  the 
note  taken  at  the  legal  rate  of  interest  was 
not  one  of  the  notes  sued  on. 

In  the  case  of  Hill's  ex' or,  B.  W.  Green 
was  introduced  as  a  witness,  who  stated 
that  Hill  met  him  on  the  street,  and  asked 
him  if  he  had  any  of  Brummel  &Co.'s 
notes,  that  he  wanted  to  buy  one ;  that  he 
replied  that  he  could  get  one,  and  that  the 
witness  went  to  Brummel  &  Co. 's  office  and 
got  said  note ;  that  the  said  note  was  made 
for  the  purpose  of  raising  money ;  that  it 
was  payable  to  blank  or  order,  leaving  a 
blank  for  the  name  of.  the  payee  to  be  in- 
serted in  it;  that  it  was  handed  to  him  by 
the  defendants  without  any  consideration 
moving  from  him  to  the  defendants  at  that 
time,  and  that  Hill  took  the  note  from  the 
witness  at  a  greater  rate  of  interest 
875  than  six  per  *centum  per  annum. 
That  he  passed  the  note  to  Hill  with- 
out the  blank  being  filled  up.  It  was  fur- 
ther proved  that  Johnson,  a  clerk  of  Hill's, 
filled  up  the  blank;  and  that  Green  owed 
Hill  a  note,  which  was  taken  up  as  a  part 
of  the  consideration  of  the  note  of  the  de- 
fendants ;  and  that  Green  promised  to  en- 
dorse the  note  if  requested. 

In  the  case  of  James  Gray's  sons,  one  of 
the  plaintiffs  was  introduced  as  a  witness 
by  the  defendants,  who  stated  that  the  note 
sued  on  was  purchased  by  him  of  a  note 
and  exchange  broker,  but  he  could  not  rec- 


ollect who   it  was ;  that  at  the  time  of  the 

purchase    the  note   was   payable  to or 

order;  there  being  a  blank  space  for  the 
name  of  the  payee ;  and  that  he  filled  up 
that  blank  space  with  the  names  of  the 
plaintiffs ;  that  the  price  jpaid  for  the  note 
was  less  than  the  face  thereof  after  deduct- 
ing therefrom  six  per  cent,  per  annum. 
That  the  discount  was  one  per  cent,  per 
month ;  and  that  the  broker  from  whom  he 
bought  the  note  told  him  that  it  had  been 
given  by  the  defendants  for  wheat,  which 
they  had  purchased  from  a  person  who 
wanted  to  leave  town,  and  who  had  left  it 
there  to  be  sold.  The  witness  said  further 
that  the  plaintiffs  had  had  no  transactions 
with  the  defendants,  and  had  not  loaned 
them  any  money. 

The  defendants  asked  in  each  case,  sev- 
eral instructions  varying  slightly  in  form, 
but  substantially  the  same.  The  substance 
of  these  instructions  was,  that  if  the  jury 
believed  the  facts  as  they  have  been  herein- 
before stated,  they  should  find  for  the  de- 
fendants. 

These  instructions  the  court  refused  to 
^ive;  and  in  the  first  case  instructed  the 
jury,  that  if  they  believe,  from  the  evidence, 
that  the  notes  declared  on  in  this  action 
were  made  by  the  defendants  for  the  pur- 
pose of  being  sold,  leaving  the  names  of 
the  payees  blank,  and  were  given  by  them 
to  B.  W.  Green  to  be  sold,  that  said  Green 
offered  the  notes  to  the  plaintiffs,  and 
876  that  the  plaintiffs,  knowing  *the  notes 
to  be  made  for  the  purpose  and  in 
manner  aforesaid,  and  to  have  been  deliv- 
ered to  Green  as  aforesaid,  purchased  the 
same  at  a  discount  greater  than  legal  in- 
terest, then  the  jury  will  find  for  the  de- 
fendants. 

In  the  second  case,  the  court  instructed 
the  jury,  that  if  they  believe  from  the  evi- 
dence that  the  note  declared  on  in  this  ac- 
tion was  made  by  the  defendants  for  the 
purpose  of  being  sold,  leaving  the  name  of 
the  payee  blank,  and  was  put  by  them  in 
the  hands  of  B.  W.  Green  to  be  sold, 
and  that  Green  sold  the  note  to  the  plain- 
tiff's testator  at  a  discount  greater  than 
legal  interest,  and  at  the  time  of  the 
sale  promised  and  agreed  with  the  plain- 
tiff's testator,  that  he  would  endorse  the 
said  note  before  its  maturity,  then  the 
jury  will  find  for  the  plaintiff;  unless  they 
shall  further  believe  from  the  evidence, 
that  at  the  time  of  such  sale  the  plaintiff's 
testator  knew  the  note  to  have  been  made 
for  the  purpose  and  in  the  manner  afore- 
said, and  to  have  been  delivered  to  Green 
to  be  sold  as  aforesaid;  in  that  case  they 
will  find  for  the  defendants. 

In  the  third  case  the  instruction  was:  If 
the  jury  believe,  from  the  evidence,  that 
the  plaintiffs  bought  the  note  on  which  this 
suit  is  brought,  from  a  broker,  who  repre- 
sented that  the  note  was  a  business  note, 
and  had  been  made  by  Joseph  Brummel  9l 
Co.  for  wheat  by  them  purchased,  and  had 
been  left  by  the  person  to  whom  it  had  been 
originally  given,  to  be  sold  for  said  per- 
son,   and    that    the     plaintiffs   having    no 
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notice  or  information  to  the  contrary, 
l>ought  the  said  note  under  these  circum- 
stances, then  the  transaction  is  not  usuri- 
ous, although  the  plaintiffs  may  have 
bought  it  at  a  greater  rate  of  discount  than 
six  per  cent,  per  annum,  and  although  when 
they  bought  the  note  the  names  of  the  pay- 
ees were  left  blank,  and  the  plaintiffs,  after 
purchasing  the  note,  inserted  their  own 
names  as  payees  thereof. 

The  defendants  excepted  to  the 
877  opinions  of  the  court  *refusing  to 
give  the  instructions  asked  by  them, 
and  giving  those  given  by  the  court.  And 
the  juries  having  found  verdicts  for  the 
plaintiffs  in  all  the  cases,  the  court  rendered 
judgments  upon  them.  Brummel  &  Co. 
thereupon  brought  up  the  cases  to  this 
court. 

The  cases  were  argued  by  Andrew  John- 
ston, for  the  appellants,  and  Howison,  for 
the  appellees;  but  they  are  fully  discussed 
by  the  judges. 

RIVES,  J.  It  is  essential  to  the  proper 
consideration  of  these  causes  to  acquire  pre- 
cise ideas  of  the  state  of  the  pleadings,  the 
force  of  the  proofs,  and  the  real  nature  of 
the  transactions  to  which  they  relate.  A 
common  principle  underlies  them;  and 
though  a  slight  diversity  of  circumstances 
may  distinguish  them,  it  will  be  found,  on 
examination,  to  constitute  no  ground  for 
practical  distinction  in  the  disposition  to  be 
made  of  them. 

The  pleadings  are  the  same  in  all  the 
cases.  They  are  actions  of  debt  by  the 
payees  of  promissory  notes  against  the 
makers.  The  defence  is  usury.  The  con- 
tract of  indebtedness  declared  on,  is  a  plain 
and  complete  promissory  note,  and  has  no 
other  parties  to  it  upon  the  record  but  the 
maker  and  payee.  The  action  is  founded 
on  this  privity  of  contract ;  the  right  of 
recovery  grows  out  of  the  note  alone ;  the 
defence  is  predicated  of  the  invalidity  of  the 
note;  and  the  record  admits  no  **lis  mota" 
except  between  the  immediate  parties  to 
this  written  contract.  If,  therefore,  the 
rights  or  interests  of  any  third  party  are 
affected  by  this  litigation,  it  must  be  out- 
side of  the  pleadings,  and  arise  out  of  the 
proofs. 

Il#et  us  then  examine  these  latter  critically, 
and  see  if  they  establish  any  fact  calculated 
to  impart  to  the  pleadings,  and  the  issue 
made  by  them,  any  effect  different  from 
that  which  legally  and  properly  at- 
878  laches  to  them.  The  ^facts  are  pref- 
aced in  the  bills  of  exceptions  taken 
to  the  instructions  refused,  and  the  instruc- 
tions given  by  the  court  on  the  trial.  The 
chief  distinctive  feature  consists  in  the  fact 
that   these  notes  were  originally  payable  to 

,  and  that  the  blanks  were  not  filled 

until  the  discount,  and  then  with  the  names 
of  the  respective  payees.  That  in  the  first 
of  these  cases,  the  names  were  inserted  by 
the  witness,  who  was  acting  as  the  agent 
of  the  makers  in  raising  money  upon  the 
notes,  in  the  second,  by  the  clerk  of  the 
payee,  and  in  the  third,  by  one  of  the  pay- 


ees, is  wholly  immaterial ;  for  clearly  it  is 
to  be  taken  as  done  in  every  case  with  the 
assent  of  the  payees,  and  stands  on  the 
same  ground  as  if  the  payees  had  inserted 
their  own  names  with  their  own  hands  in 
these  respective  blanks.  It  is  a  fact  com- 
mon to  ail  these  pases  that  the  discount 
upon  the  notes  was  usurious. 

In  the  case  of  Bnders,  Sutton  &  Co. ,  the 
statement  of  the  witness  B.  W.  Green  is, 
'^that  the  notes  sued  on  were  given  to  him 
by  Joseph  Brummel  &  Co.  to  raise  money 
upon,  the  names  of  the  payees  being  left 
blank ;  that  the  witness  inserted  the  name» 
of  the  plaintiffs  as  the  payees  in  the  said 
notes;  he  did  not  remember  at  what  time 
he  did  so,  but  infers  that  he  did  so  when 
he  passed  the  said  notes  to  the  plaintiffs, 
as  it  was  done  in  his  (the  witness')  hand- 
writing; that  the  witness  passed  the  said 
notes  to  the  plaintiffs;  that  the  plaintiffs 
were  in  the  habit  of  taking  the  notes  of 
the  said  Joseph  Brummel  8l  Co.  from  the 
said  witness  at  a  greater  rate  of<  discount 
than  six  per  cent,  per  annum,"  &c.  It  will 
be  seen  that  this  statement  does  not  explic- 
itly disclose  for  whom  the  money  was  raised 
upon  these  notes — whether  for  Brummel 
&  Co.,  or  for  the  witness  Green ;  but  as  no 
claim  or  title  is  asserted  by  the  latter  as  the 
holder  or  owner  of  these  notes,  the  in- 
ference is  irresistible  that  he  was  acting 
as  the  agent  or  friend  of  Brummel  &  Co. 
in  this  negotiation.  As  this  evidence 
879  is  *certified  by  way  of  showing  the 
relevancy  of  the  instructions  asked, 
we  are  warranted  in  having  recourse  to  the 
language  of  these  instructions  to  relieve 
ourselves  of  this  ambiguity.  Accordingly, 
we  find  in  the  second  instruction  this  re- 
cital :  '  *That  said  Green,  acting  on  behalf 
of  the  defendants,  sold  the  said  notes  to  the 
plaintiffs."  The  terms,  also,  of  the  court's 
instruction,  import  the  existence  of  this 
agency:  "If  the  jury  believe,  from  the  evi- 
dence, that  the  notes  declared  on  in  this 
cause  were  made  by  the  defendants  for  the 
purpose  of  being  sold,  leaving  the  names  of 
the  payees  blank,  and  were  given  by  them 
to  B.  W.  Green  to  be  sold,"  &c. ;  thus  dis- 
tinctly implying,  as  it  seems  to  me,  that 
the  notes  were  to  be  sold  for  the  benefit  of 
the  defendants,  and  by  Green  as  their 
agent.  It  seems  to  me,  therefore,  to  result 
from  this  certificate  of  facts,  that  Green 
was  acting  as  the  agent  of  Brummel  &  Co. 
in  raising  money  upon  these  notes  for  their 
benefit;  and  that  there  is  no  pretence  for 
considering  him  as  the  holder  or  owner  of 
this  note  and  the  seller  thereof  for  his  own 
use. 

There  is  none  of  this  doubt  about  Hill's 
case.  Green  becomes  Hill's  agent  for  the 
procurement  of  this  note,  and  pays  the 
proceeds  to  Brummel  &  Co.  The  statement 
is,  *  ^that  the  said  Hill  met  the  said  Green  on 
the  street,  and  asked  him  if  he  had  any  of 
Brummel  &  Co.'s  notes;  that  he  wanted  to 
buy  one ;  that  Green  replied  that  he  could 
get  one,  and  then  went  to  Brummel  &  Co.  's 
office  and  got  the  said  note  for  him ;  and 
that  he  never  passed  any  other  note  of  said 
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defendants  to  the  said  Hill.  Being  asked 
who  filled  up  the  blank  for  the  name  of  the 
payee,  witness  said  he  passed  it  to  Hill 
without  the  blank  being  filled,  but  that  he 
thought  it  was  filled. up  by  Mr.  Johnson, 
who  was  in  Hill's  employment.  Witness 
further  stated  that  he  paid  the  proceeds  of 
the  note  to  the  defendants,  after  it  was 
thus  taken  by  Hill,  and  that  the  deduction 
was  over  one  per  cent,  per  month."  In 
this     case,      then,      if     the    maxim, 

880  ***qui  facet  per  alium,  facit  per  se," 
be  not  obsolete,  the  dealing  was  vir- 
tually between  Hill  and  Brummel  &  Co. ; 
Green  was  the  agent  of  Hill  in  the  transac- 
tion, and  not  of  Brummel  &  Co.,  as  in  the 
preceding  case. 

In  the  last  case,  Gray's  sons  purchased 
the  note  at  a  usurious  discount  of  a  broker, 
being  blank  as  to  payee,  and  filled  the  blank 
with  their  own  names,  upon  an  assurance 
by  the  broker  that  **the  note  had  been 
given  by  the  defendants  for  wheat,  which 
they  had  purchased  from  a  person  who 
wanted  to  leave  town,  and  who  had  left  it 
there  to  be  sold." 

Lret  us  now  enquire  how  we  are  to  regard 
these  diversities  in  the  mode  of  acquiring 
these  notes,  and  whether  they  demand  the 
application  of  different  principles  in  their 
decision.  It  must  be  conceded  that  the  de- 
fence of  usury  is  perhaps  clearer  in  Hill's 
case  than  in  the  others,  because  there  the 
dealing  or  negotiation  is  directly  between 
the  payee  by  his  agent,  and  the  makers. 
But  in  my  view,  all  these  diversities  are 
merged  and  obliterated  by  the  legal  conse- 
quences of  the  act  of  the  payees  in  filling 
the  blanks  with  their  names.  But  before 
proceeding  to  develop  and  sustain  this  idea, 

1  must  now  take  up  the  third  branch  of  my 
enquiry,  namely,  as  to  the  real  nature  of 
these  transactions  in  raising  money  upon 
notes  blank  as  to  payee. 

The  elementary  definition  of  a  promissory 
note  requires  certainty  as  to  the  payee.  1 
Parsons  on  Notes  and  Bills,  chap.  Ill,  {  1, 
p.  30.  This  rule  is  strictly  adhered  to.  In 
Gibson  v.  Minet,  1  H.  Bl.  569,  Eyre,  Ch. 
J.,  said:  ^*If  I  put  in  writing  these  words, 
*I  promise  to  pay  ;^500  on  demand,  value 
received,*  without  saying  to  whom,  it  is 
waste  paper.  If  I  direct  another  to  pay 
;f 500  at  some  day  after  date  for  value  re- 
ceived, and  do  not  say  to  whom,  it  is  waste 
paper."  These  notes,  when  discounted 
through  the  agency  of  Green  on  behalf  of 
Brummel  A  Co.  in  the  first  case,  of  Hill 
in  the  second,  and  through  the  agency 

881  *of  the  broker  in  the  third,  being 
blank  as  to  the  payee,  were  incom- 
plete and  waste  paper  till  filled  with  the 
names  of  payees.  It  is  not  doubted  that  it 
is  competent  to  the  drawer  of  a  bill  or  the 
maker  of  a  note  to  emit  it  with  such  a 
blank,  the  eflfect  of  which  would  be  to  au- 
thorise any  bona  fide  holder  to  insert  his 
own  name.     Thus,  in  Cruchley  v.  Clarence, 

2  Maule  A  Sel.  R.  90,  I^ord  EJUenborough,  C. 
J. ,  said :  *  ^  As  the  defendant  has  chosen  to 
send  the  bill  into  the  world  in  this  form, 
the  world  ought  not  to   be  deceived   by  his  | 


acts.  The  defendant,  by  leaving  the  blank, 
undertook  to  be  answerable  for  it  when  filled 
up  in  the  shape  of  a  bill."  I«e  Blanc.  J., 
treated  it  '^as  if  the  defendant  had  made 
the  bill  payable  to  bearer;"  andBayley,  J., 
said:  **The  issuing  the  bill  in  blank,  with- 
out the  name  of  the  payee,  was  an  authority 
to  a  bona  fide  holder  to  insert  the  name." 
To  the  same  effect  is  the  case  of  Cmtchly 
V.  Mann,  5  Taunt  R.  529,  where  it  was 
held,  that  a  bill  made  pay^able  to  the  order 

of  ,  may  be  filled  up  by  any  bearer  who 

can  show  that  he  came  regularly  to  the  pos- 
session of  it,  with  his  own  name.  But 
until  the  blank  is  filled  up,  the  instrument 
is  invalid.  Seay  v.  The  Bank  of  Tennes- 
see, 3  Sneed's  R.  558.  In  other  words,  it  is 
an  inchoate  instrument,  whose  ultimate 
validity  must  depend  on  its  passing  to  some 
person  legally  entitled  to  insert  his  own 
name  in  the  blank.  As  contended  for  in 
argument,  it  is  somewhat  analogous  to  a 
note  payable  to  maker's  own  order  before 
his  endorsement  thereof.  After  it  is  en- 
dorsed and  put  into  circulation  by  the 
maker,  it  becomes,  in  effect,  a  note  payable 
to  bearer;  but  before  that  is  done,  and 
while  retained  by  the  maker,  it  has  no  vi- 
tality, and  is  nothing  more  than  waste 
paper.  There  seemed  to  be  an  incongmity 
in  the  idea  of  a  note  payable  to  one's  own 
order;  hence  in  Brown  v.  I>e  Winton,  6  C 
B.  336,  60  E^ng.  C.  Lr.  335,  the  judge,  deliv- 
ering   the    opinion    of   the   court    in   that 

case,    doubted    **  whether,    if  a    man 
882      *makes  a   note   payable   to    his  own 

order,  he  can,  with  propriety  of  lan- 
guage, be  said  to  have  made  a  promissory 
note  at  all.  No  man  can  make  a  contract 
with  himself;  there  ought  to  be  two  parties 
to  a  contract ;  and  in  case  of  a  promissory 
note,  there  ought  to  be  a  promisor  and 
promisee."  Proceeding  further,  however, 
in  the  analysis  of  such  a  note,  he  conclnded 
that  ''an  instrument  so  drawn  is  an  incom- 
plete instrument,  being  in  the  nature  of  a 
conditional  engagement,  in  case  he  should 
afterwards  endorse  the  note,  to  pay  it  to  the 
person  to  whom,  by  such  endorsement,  be 
should  direct  it  to  be  paid.  Such  an  instru- 
ment is  of  no  legal  or  binding  effect,  until 
something  further  is  done  to  give  it  valid- 
ity. It  is  another  question  what  is  the 
nature  of  such  an  instrument  after  it  has 
been  endorsed  and  put  into  circulation.  As 
no  particular  form  of  words  is  essential  to 
form  a  valid  promissory  note,  such  an  in- 
strument, if  endorsed  to  G.  8.  or  order,  im- 
ports a  promise  to  pay  G.  S.  or  order  the 
money  therein  mentioned.  And  if  the 
maker  of  such  a  note  endorses  it  in  blank 
and  circulates  it,  he  must,  we  think,  be 
considered  as  engaging  to  pay  the  amount 
to  any  person  who  may  be  the  lawful  holder 
of  it  for  value;  that  is,  in  effect,  to  the 
bearer."  Assuming,  then,  the  correctness 
of  this  analogy,  and  the  pertinency  of  this 
authority,  I  am  justified  in  treating  these 
notes,  while  the  blanks  are  not  yet  filled, 
as  ''incomplete  instruments,  in  the  nature 
of  conditional  engagements  to  pay  them, 
when  filled  up,  to  those  who  shall  t>ecome 
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bona  fide  holders  of  them,  and  so  entitled 
to  insert  their  names,  but  as  of  **no  legal 
or  binding  effect"  till  consummated  by  the 
indication  of  a  certain  payee,  and  the  com- 
pletion thereby  of  the  note  itself.  The 
filling  the  blanks  is  that  *' something  fur- 
ther which  must  be  done  to  give  these  notes 
validity."  But  who  now  shall  be  regarded 
as  authorized  to  fill  these  blanks  with  his 
name?  No  one  but  a  bona  fide  holder ;  not 
a  finder,  who  gives  no  consideration ; 

883  *nor  a  thief,  whose  possession  is  felo- 
nious; nor,    by  parity  of  reasoning, 

a  person  whose  mala  fides  consists  in  his 
violation  of  law. 

Having  thus  sought  to  ascertain  and  fix 
the  character  and  legal  import  of  these 
notes  when  put  upon  the  market,  I  now 
recur  to  that  prominent  fact  which,  as  I 
have  already  said,  appears  to  me  to  render 
of  no  significance  the  difference  of  circum- 
stances attending  the  acquisition  of  these 
notes.  That  fact  is  the  act  of  the  parties 
in  constituting  themselves  the  payees,  and 
thus  dealing  directly,  without  any  remove, 
with  the  makers.  They  must  be  held  to  be 
bound  by  the  legal  consequences  of  this 
act.  Their  ignorance  of  such  consequences, 
if  it  existed,  will  not  and  cannot  avoid 
them.  Besides,  it  is  difficult  to  suppose 
that  men  of  business,  practically  informed 
of  the  jealous  care  with  which  the  courts 
seek  to  suppress  every  form  or  shift  of 
usurious  dealings,  could  have  misinterpreted 
the  effect  of  inserting  their  names  into 
these  blanks.  They  must  have  known  and 
felt  that  they  were  thereby  perfecting  a 
written  obligation  previously  of  no  binding 
effect,  and  making  themselves  parties  in 
such  way  to  the  contract  as  to  subject  them- 
selves to  the  liabilities  of  a  direct  negotia- 
tion with  the  maker  or  borrower,  and  thus 
forfeiting  all  opportunity  of  varying  the 
written  contract  by  parol  proof  inconsistent 
with  its  obvious  import  or  effect.  They 
must  have  known  that  a  pretended  purchase 
of  the  maker  of  his  own  note  would  be  but 
a  very  poor  and  insufficient  disguise  to 
shield  them  from  the  imputation  of  usury. 
Why,  then,  did  they  place  themselves  in 
this  attitude,  and  accept  the  position  by 
this  form  of  writing  of  close  and  immediate 
privity  with  the  needy  borrowers?  They 
ought  to  have  said  to  Green  and  the  broker : 
**It  would  be  a  very  poor  and  flimsy  device 
to  pretend  to  buy  these  notes  of  the  makers ; 
the  law  construes  it  as  a  loan  of  money  on 
the  note,  and  it  is  immaterial  whether 

884  the    note    precedes,    *or,    as    is  more 
usual,  follows  the  advance  of  money ; 

and,  therefore,  it  will  not  do  for  us  to  put 
our  names  in  these  blanks  and  thus  deal 
with  the  makers  in  these  transactions ;  give 
vitality  to  this  blank  paper  by  getting  some 
other  person  to  consummate  it  as  payee,  or 
send  it  after  the  alleged  purchaser  of  wheat 
for  his  name;  and  then  we  can  buy  it  as  a 
perfected  note  and  the  legitimate  subject 
of  a  sale ;  but,  before  this  be  done,  for  ur 
to  assume  the  relation  of  payee  to  the 
makers  would  prevent  us  from  taking  the 
notes  except  at  full  value."    Such,  it  seems 


to  me,  would  be  the  conduct  and  language 
in  these  cases  of  men  at  all  conversant 
with  business,  and  with  the  conditions  of 
permissible  trade  in  paper,  or  what  is  famil- 
iarly termed  shaving. 

This  particular  aspect  of  this  enquiry  is 
illustrated  by  the  character  of  the  pleadings, 
which  to  this  end  I  specially  set  forth  and 
distinguished  at  the  threshold  of  this  in- 
vestigation. Under  these  pleadings,  and 
the  issue  to  which  they  lead,  there  arose 
but  one  question,  and  that  was,  what  was 
the  consideration  paid  for  these  notes.  It 
would  have  sufficed  for  the  defence  to  put 
but  one  solitary  question  to  the  witness 
Green,  and  that  was  to  ascertain  the  amount 
of  the  discount.  If  that  was  usurious,  the 
controversy  was  closed,  and  the  case  stood 
forth  as  a  naked  and  indisputable  one  of 
usury.  The  plaintiffs  would  have  been 
estopped  from  the  proof  of  facts  variant 
from  the  contract  declared  on;  and  the 
court  would  have  been  bound  by  the  plead- 
ings and  the  proofs  to  declare  the  note  void 
for  the  usury.  Had  the  case  then  been 
brought  to  this  court  upon  such  a  record  of 
pleadings  and  proofs,  I  cannot  doubt  that 
such  a  judgment  would  have  met  a  unani- 
mous concurrence  here.  Is  the  case  at  all 
changed  by  proof  that  the  note  was  blank 
and  incomplete  till  the  plaintiffs  gave  it 
life  by  the  insertion  of  their  names?  It 
can  only  be  because  the  note  was 
885  marketable  and  purchasable  *when 
in  the  hands  of  the  makers'  agents, 
whether  private  or  public;  and  I  have  en- 
deavored to  show,  by  the  analyses  of  the 
pleadings,  proofs  and  the  transaction  itself, 
that  it  was  not  the  subject  of  a  sale,  and 
that  by  accepting  and  filling  it  up  as  payees 
the  plaintiffs  below  chose  to  take  it  for  the 
money  advanced  or  loaned.  It  will  not  be 
contested  that  there  is  no  one  here  but  the 
payees,  who  affect  to  be  the  first  and  the 
only  holders.  The  makers  could  not  have 
been  holders;  and  Green,  as  the  agent  of 
the  makers  with  Enders,  Sutton  &.  Co.,  and 
in  Hill's  case,  if  not  the  agent  of  Hill,  as 
I  suppose  him  to  have  been,  at  least  the 
intermediary  between  Hill  and  the  makers, 
did  not  pretend  to  be  a  holder  for  himself. 
The  broker,  in  Gray's  sons'  case,  asserted 
no  title  as  holder,  but  rather  his  agency 
for  an  unnamed  holder  for  value  on  a  sale 
of  wheat.  In  all  these  cases,  then  the 
plaintiffs  below  were  the  first  holders.  But, 
unfortunately,  there  is  an  ineradicable  vice 
in  their  title.  They  were  not,  as  the  law 
requires  them  to  be,  bona  fide  holders.  The 
note  sprung  from  a*  usurious  dealing.  In 
its  original  form  it  was  a  blank  piece  of 
paper;  and  to  adopt  the  forcible  language 
of  Judge  Roane  in  Taylor  v.  Bruce,  Gilm. 
88-9,  I  may  add  that,  **as  an  effective  note, 
it  was  coeval  with  and  only  ushered  into 
existence  by  the  usurious  contract,  and  was 
only  delivered  to  the  appellees  as  an  evi- 
dence of  that  contract." 

Now  in  regard  to  questions  of  this  char- 
acter, they  fall  within  the  province  of  the 
court  for  determination.  What  shall  be 
deemed  usury,  is  a  question  to  be  determined 


833 


18  GRATT. 


Virginia  Rbports,  Annotated. 


886,  887,  888 


by  the  court.  Whether  a  transaction  is  a 
loan  or  a  purchase,  is  an  inference  of  law, 
which  the  party  is  not  competent  to  swear 
to.  Roane,  J.,  Gilm.  p.  83.  In  Whitworth 
V.  Adams,  5  Rand.  333,  Judge  Carr,  p.  340, 
said:  **In  a  special  verdict  the  jury  need 
not  find  the  usury ;  they  find  the  facts,  and 
the   law   infers  the   usury ;  and  cited 

886  Chesterfield  *v.   Janssen,    2    Ves.    R. 
147;  Gibson  v.  Fristoe,  2  Call  62;  and 

Marsh  v.  Martindale,  3  Bos.  A  Pull.  R.  153. 
In  a  still  later  case  of  Brockenborough*s 
ex'ors  V.  Spindle's  adm'rs,  17  Gratt.  21, 
the  same  principle  is  again  announced  with 
great  clearness  and  distinctness.  Having 
the  facts,  therefore,  certified  in  this  case, 
our  province  and  duty  is  to  declare  whether 
they  constitute  usury.  We  are  not  precluded 
from  our  judgment  on  the  facts  by  the  very 
common  subterfuge  of  avoiding  a  treaty  for 
a  loaU)  and  cloaking  it  under  the  guise  of 
a  sale ;  we  must  tear  away  the  veil  thrown 
over  the  transaction,  and  look  through  the 
forms  under  which  the  parties  carried  on 
their  forbidden  dealings,  to  detect  their 
real  nature.  In  the  performance  of  this 
task  for  myself,  I  have  reached  the  conclu- 
sion that  these  notes  are  void  for  the  usury 
that  tainted  them  in  their  inception.  It 
might  have  been  otherwise,  had  the  appel- 
lees observed  the  precaution  of  putting 
others  in  their  place  as  payees,  and  taking 
and  holding  as  endorsees  of  such  third  par- 
ties in  the  absence  of  any  corrupt  bargain- 
ing with  the  makers,  and  any  guilty 
knowledge  on  their  part  of  this  illicit  mode 
of  raising  money  on  one's  own  notes  for 
one's  own  benefit.  I  am  at  a  loss  to  dis- 
cover in  the  proofs  any  foundation  for  the 
pretension  of  the  appellees  to  claim  under 
endorsement.  There  was  none  such;  it  is 
wholly  factitious;  their  title  rests  exclu- 
sively on  delivery  from  the  makers  or  their 
agents,  and  their  election  to  take  not  as 
endorsees,  but  as  payees.  I  was,  therefore, 
surprised  at  the  pains  taken  by  the  appel- 
lant's counsel  to  divest  his  adversaries  of 
these  Protean  shapes.  Whether  I  regard 
the  pleadings  or  the  transaction  itself,  there 
seems  to  me  no  just  pretence  for  saying 
that  the  title  of  the  appellees  is,  in  any 
respect  or  upon  any  hypothesis,  different 
from  that  of  mere  payees.  Any  such  claim 
would  be,  it  must  be  confessed,  extremely 
shadowy  and  unsubstantial,  as  no  human 
wit  could  discern  from  the   proofs  of 

887  *these   causes,  the  person  or  persons, 
of  whom  they  were  the  endorsees. 

But  it  is  said  that  my  decision  of  these 
causes  militates  against  the  cases  of  Tay- 
lor, adm'r  of  Holloway  v.  Bruce,  Gilm.  42, 
and  of  Whitworth  &  Yancy  v.  Adams,  5 
Rand.  333,  and  that  we  are  constrained  by 
the  authority  of  these  cases,  to  sustain  the 
rulings  of  the  court  below.  To  this,  I  can- 
not assent.  I  accept  the  authority  of  those 
cases ;  and  hold  that  their  reasonings  are 
in  entire  accordance  with  my  positions. 
They  fortify  rather  than  oppose  my  views. 
In  fact,  I  beg  leave  now  to  resort  to  them 
as  armories  from  which  I  can  draw  the 
most  effective  weapons  in  my  defence.     Our 


first  enquiry,  then,  must  be  directed  to  the 
precise  character  of  these  cases.  In  the 
first,  the  makers  of  an  accommodatipn  note 
with  good  endorsers,  placed  it  in  the  hands 
of  a  broker  for  sale ;  and  its  purchase  at  a 
usurious  discount  in  the  absence  of  proof 
that  the  purchaser  knew  these  facts,  namely 
— the  invalidity  of  the  paper  as  between 
the  parties  and  the  agency  of  the  broker- 
was  adjudged  to  be  free  of  usury.  The  sec- 
ond was  the  case  of  an  accommodation 
note,  given  to  the  payees  for  their  accom- 
modation, endorsed  by  them,  and  then 
placed  in  the  hands  of  a  broker  for  sale, 
and  sold  by  him  at  a  usurious  discount;  it 
was  held  that  such  purchase  was  not  nsnry, 
the  purchaser  not  knowing  that  it  was  ac- 
commodation paper  or  for  whose  benefit  it 
was  sold.  It  is  observable  that  these  cases 
are  very  unlike  the  present.  Those  notes 
were  certainly  complete  in  form ;  and  the 
purchaser's  title  was  that  of  endorsee.  Here 
the  notes  were  incomplete,  and  the  plain- 
tiifs  sued  as  payees.  True,  the  dissenting 
judges  in  those  cases  treated  those  accom- 
modation notes  as  between  the  original 
parties  as  without  consideration  and  in- 
valid, and  as  in  that  sense  inchoate  and 
dependent   for  final  validity  upon  delivery 

to  a  bona  fide  holder  for  value.  Bnt  if 
888      this  view  was   not  sustained   in  *the 

judgment  of  the  court,  it  by  no  means 
follows  that  the  notes  now  under  our  con- 
sideration, blank  as  to  payees,  and  there- 
fore dissimilar  from  those,  may  not  jnstly 
be  characterized  as  incomplete  and  condi- 
tional, and  not,  therefore,  in  that  form,  the 
subject  of  sale  or  traffic.  This  palpable 
distinction  obviates  the  pertinency  of  those 
authorities  to  the  questions  we  are  now 
considering.  But  I  claim  that  the  opinions 
of  the  judges  who  concurred  in  the  judg- 
ment of  the  court  in  those  cases,  fully  con- 
cede and  establish  every  position  for  which 
I  now  contend.  To  show  this,  I  submit  the 
following  quotations  from  those  opinions. 
In  Taylor,  &c.,  v.  Bruce,  Judge  Coalter  (p. 
60-1,)  said:  ''It  is  true  that  the  defendant 
admits  in  his  answer  that  he  received  the 
notes  at  a  discount,  which  would  be  usoiy, 
if  the  transaction  had  taken  place  in  con- 
sequence of  a  personal  interview  between 
him  and  the  makers,  as  is  alleged  in  the 
bill,  whether  a  loan  of  money  had  been 
mentioned  or  not;  there  being  no  difference 
between  the  execution  of  a  note  before  the 
money  is  advanced,  and  the  pretended  sale 
of  that  note  by  the  maker  at  a  usurious 
discount,  and  the  execution  of  such  note 
afterwards '  in  order  to  secure  the  money 
advanced  with  usurious  interest.  The 
former  would  be  clearly  a  shift  to  evade 
the  statute.  It  would  be  no  answer  for 
the  party  to  say,  that  there  being  nothing 
said  about  a  loan,  he  considered  it  a  fair 
purchase  of  a  note  in  market.  He  must 
know,  in  the  case  supposed,  that  the  note 
was  given  for  no  other  consideration  bat 
that  of  the  money  advanced,"  &c. 

In  Whitworth,  &c.,  v.  Adams,  Jndge 
Cabell  used  language  which  seems  to  me  to 
corroborate  the  views  I  have  taken,   and  to 
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concede  all  the  positions  for  which  I   con- 
tend.    He  admits  (p.  411)  that  **if  the  pur- 
ohase    had    been    made    directly    from    the 
principal,  it  would  be   clear  usury,  because 
the  note  being   merely  for  accommo- 
889      dation,     was   *not,    as    between    the 
parties  to  it,  the  evidence  of  any  sub- 
sisting-  debt.     It   was   consequently,    as  to 
tliem,  not  an  available   note,  nor  could  any 
action  as  between  them  be  maixitained  upon 
it.     It  has  no  legal  existence  till  it  is  nego- 
tiated   for   value.     And   if  it  be  negotiated 
directly  for  the   party  for  whose  accommo- 
dation it  was  made,  to  a  person  acquainted 
virith  the  facts  of  the  case,    on  a  contract  to 
receive  for  it  less  than  its  nominal  amount 
discounting  the  legal  interest,  it  would  not 
differ   in   any  substantial  respect  from  the 
present   advance    of   money   on   a  contract 
that,    in  consideration  of  the  advance,  the 
person  receiving  it  should   give  his  obliga- 
tion  to    the   party   making   the  advance  to 
pay  him  at  a  future  day,  a  sum  greater  than 
the  sum  received   and  legal  interest.     This 
last    transaction    would   be  a  direct  loan  at 
illegal    interest;  and   as  the  negotiation  of 
the  note,  under  the  circumstances  supposed, 
does  not  differ  from  it,  the  law  infers  that 
the    party    really  intended  a  usurious  loai», 
and  resorted  to  a  sale  of  the  note  as  a  shift 
or   device    to  conceal  it.     He  is  advancing 
his    money   to   the    very  man  whose  bill  or 
note    he   gets;  and  the   bill  or  note  had  no 
legal  obligation  whatever  until  he  received 
it.     The    substance    and  nature    of  such   a 
transaction  is  nothing  more  than  a  loan,  at 
more  than  legal   interest;  and    the    bill  or 
note  is  a  security  for  it." 

If,  now,  it  be  true,  as  I  have  contended, 
that  these  notes  had  no  legal  obligation  till 
the  payees  received  them  and  inserted  their 
names  in  the  blanks,  and  that  such  payees 
are  thereby  shut  up  and  bound  to  a  direct 
privity  of  dealing  with  the  makers,  I  am 
justified  in  invoking  the  opinions  just 
quoted  to  aid  me  in  stripping  from  these 
transactions  the  thin  disguise  of  a  sale.  I 
can  say  with  Judge  Coalter  that  **the  ap- 
pellees must  have  known  that  the  notes 
were  given  for  no  other  consideration  but 
that  of  the  money  advanced;"  and  with 
Judge  Cabell,  **that  they  were  advancing 
their  money  to  the  very  firm  whose 
890  notes  *they  got ;  and  that  the  notes 
had  no  leural  obligation  until  they  re- 
ceived them :  hence  the  substance  and  nature 
of  the  transaction  was  nothing  more  than 
a  loan  at  more  than  legal  interest,  and  the 
note  a  security  for  it." 

When  shall  it  be  said  that  these  notes 
were  issued?  not  surely  when  in  the  posses- 
sion of  the  makers  or  their  agent  to  raise 
money  upon  them,  and  while  they  were 
loosely  floating  in  the  market  as  blank 
notes  awaiting  completion  in  the  act  of 
transfer  or  negotiation ;  but  rather  in  the 
language  of  Bayley,  J.,  in  Downes  v.  Rich-; 
ardson,  7  ^ng,  C.  I^.  R.  227,  **they  were 
issued  as  soon  as  there  was  some  person 
who  could  make  a  valid  claim  upon  them;" 
and  this  was  only  when  the  appellees  filled 
the    blanks   with   their  names  and  thereby 


took  upon  themselves  the  relation,  rights 
and  liabilities  of  payees.  While  the  makers, 
their  agents  or  strangers  held  this  paper 
in  its  blank  form,  it  imposed  no  obligation  ; 
it  was  a  mere  preparation  to  raise  money; 
but  when  its  character  was  stamped  upon 
it  by  its  completion  or  the  filling  of  the 
blanks,  then  it  partook  of  the  nature  of  the 
contract  out  of  which  it  arose,  and  if  that 
was  usurious,  it  became  void  in  its  incep- 
tion. And  where  a  note  is  not  available 
till  discounted,  and  is  discounted  at  a  sum 
greater  than  the  legal  interest,  it  is  usuri- 
ous and  void.  Powell  v.  Waters,  8  Cow.  R. 
669. 

Parsons,  in  his  treatise  on  Mercantile 
I^aw,  ch.  xiv,  ^  iv,  p.  265,  proposes  a  test  for 
the  determination  of  questions  like  the 
.present,  which  would  dispose  of  these  cases 
in  accordance  with  my  views,  upon  a  prin- 
ciple pl^in  and  easily  applicable.  To  pre- 
vent misapprehension,  I  quote  the  whole 
passage:  **There  are,  perhaps,  no  questions 
in  relation  to  interest  and  usury  of  more 
importance  than  those  which  arise  from  the 
sale  of  notes  or  other  securities.  In  the 
first  place,  there  is  no  doubt  whatever  that 
the  owner  of  a  note  has  as  good  right  to 
sell  it  for  the  most  he  can  get,  as  he  would 
have  to  sell  any  goods  or  wares  which 
891  he  *owned.  There  is  here  no  ques- 
tion of  usury,  because  there  is  no  loan 
of  money,  nor  forbearance  of  a  debt.  But 
on  the  other  hand,  it  is  quite  as  certain  that 
no  one  has  a  right  to  make  his  own  note 
and  sell  that  for  what  he  can  get ;  for  this, 
while  in  appearance  the  sale  of  a  note,  is 
in  fact  the  giving  of  a  note  for  money.  It 
is  a  loan  and  a  borrowing  and  nothing  else. 
And  if  the  apparent  sale  be  for  such  a  price 
that  the  seller  pays  more  than  legal  inter- 
est, or,  in  other  words,  if  the  note  bears  in- 
terest and  is  sold  for  less  than  its  face,  or 
is  not  on  interest  and  more  than  interest  is 
discounted,  it  is  a  usurious  transaction. 
Supposing  these  two  rules  to  be  settled,  the 
question  in  each  case  is,  under  which  of 
them  does  it  come,  or  to  which  of  them 
does  it  draw  nearest? 

**We  are  not  aware  of  any  general  prin- 
ciple so  likely  to  be  of  use  in  determining 
these  questions  as  this :  If  the  seller  of  a 
note  acquired  it  by  purchase,  or  if  it  is  his 
for  money  advanced  or  lent  by  him  to  its 
full  amount,  he  may  sell  it  for  what  he  can 
get ;  but  if  he  be  the  maker  of  the  note  or 
agent  of  the  maker,  and  receives  for  the 
note  less  than  its  face  after  a  lawful  dis- 
count, it  is  a  usurious  loan.  In  other  words, 
the  first  holder  of  a  note  (and  the  maker  of 
a  note  is  not,  and  cannot  be,  its  first  holder) 
must  pay  the  face  of  the  note  or  its  full 
amount.  And  after  paying  this,  he  may 
sell  it,  and  any  subsequent  purchaser  may 
sell  it  as  merchandise." 

Applying  this  test  to  the  cases  at  bar, 
the  first  holders,  and  none  can  be  such,  as 
I  have  endeavored  to  show,  but  the  payees 
in  these  cases,  must  give  full  value,  and 
thus  meet  the  condition  of  bona  fides.  If 
this  were  not  so,  a  strange  incongruity 
would   arise.     Usury  by  the  first  holder  va- 
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cates  and  destroys  the  title  of  any  subse- 
quent holder ;  the  note  itself  being  usurious, 
is  void  by  the  statute  in  the  hands  of  an 
innocent  holder  without  notice ;  it  cannot, 
therefore,  be  valid  in  the  hands  of  the 

892  payee  and  void   in  *the   hands  of  his 
endorsee ;  if  void  in  the  hands  of  the 

latter,  it  is  for  a  stronger  reason  void  in 
the  hands  of  the  former.  It  is,  therefore, 
most  justly  held,  that  the  holder  entitled  to 
fill  the  blank  in  notes  like  the  present, 
must  be  a  bona  fide  holder;  a  holder  for  full 
value,  and  untainted  by  usury,  so  that  he 
may  then  sell  it,  like  any  other  commodity, 
for  what  he  can  get;  and  that  the  best 
practical  test  for  determining  such  questions 
will  be  found  in  the  general  principle  thus 
laid  down  by  Parsons. 

It  was  a  boast  of  Ld.  Mansfield  in  Floyer 
V.  Edwards,  Cowp.  R.  112,  that  **  where  the 
real  truth  is  a  loan  of  money,  the  wit  of 
man  cannot  find  a  shift  to  take  it  out  of  the 
statute."  The  same  jealous  care  to  uphold 
and  vindicate  this  statute,  which  was 
evinced  by  this  remark,  ran  through  the 
early  decisions  of  the  courts  in  the  admin- 
istration of  this  statute.  But  it  is  curious 
to  observe  how  it  has  been  impaired  by  the 
commercial  spirit  of  the  age,  and  has 
yielded  steadily  to  the  popular  theory  that 
money  is,  like  any  merchandise,  worth 
what  it  will  bring  and  no  more,  and  that 
its  value  should  be  left  to  fix  itself  in  a  free 
market.  But  still  while  the  statute  exists, 
and  demands  enforcement  from  the  courts, 
I  accept  the  authority  of  these  decisions  as 
founded  in  justice  and  wisdom,  and  am  not 
disposed  to  relax  any  of  the  rules  against 
these  extortionate  and  illicit  practices.  It 
is,  perhaps,  an  idle  attempt  to  withstand 
these  judicial  expedients  to  unfetter  the 
traffic  in  money ;  they  have  already  removed 
many  of  the  restraints  from  the  usurer; 
and  I  must  confess  my  inability  to  discern 
any  effective  ones  that  will  be  left,  when 
the  needy  can  put  upon  the  market  their 
notes  blank  as  to  payees,  and  raise  money 
upon  them  by  sale  to  any  one,  at  usurious 
rates,  who  will  put  his  name  in  the  blank 
and  take  the  relation  of  payee.  It  will  be 
a  vain  thing  to  say  that  a  man  cannot  sell 
his  own  note,  when  the  only  thing  required 
of  him  to  effect  this  object  will  be  to 

893  send    it   out  *blank   as  to  payee,  and 
let  a  friend,  agent  or  stranger  sell  it 

in  this  form  to  any  one,  who  will  put  his 
name  in  the  blank,  or  else,  as  in  Hill's 
case,  quietly  await  a  messenger  from  the 
usurer  to  put  in  circulation  this  new  and 
popular  form  of  security.  If  such  anoma- 
lous paper  is  taking  the  place  of  regular 
business  paper,  as  has  been  stated  in  the 
argument  of  the  counsel  for  the  appellees, 
it  cannot  be  too  soon  extirpated  and  sup- 
planted by  sounder,  less  factitious  and  less 
suspicious  securities.  It  is,  therefore,  I 
feel  peculiar  sensibility  and  regret  that  I 
lack  the  concurrence  of  my  brothers  to 
stamp  the  reprobation  of  this  court  upon 
these  practices ;  to  denounce  these  notes  in 
their  blank  form  as  incapable  of  sale  to  the 
first   holder   or   payee ;  and  thus  to  inhibit 


the  growing  traffic  in  them  which  mnst 
eventually  make  shipwreck  of  the  great 
cardinal  principle  forbidding  the  sale  by 
the  maker  of  his  own  note. 

In  conclusion,  I  cannot  find  more  impres* 
sive  utterance  for  my  opinion  of  these 
cases  than  to  adopt  the  language  of  Judge 
Roane  in  Taylor,  &c.,  v.  Bruce.  It  is  far 
more  applicable  to  this  case  than  to  that. 
Had  he  then  foreseen  the  further  step  that 
would  be  taken  in  these  cases  to  remove 
the  restraints  against  usury,  he  could  not 
have  applied  to  it  more  descriptive  lan- 
guage, or  used  stronger  remonstrance.  He 
said,  **We  have  undoubtedly  gone  far 
enough  in  sanctioning  the  sales  of  the  con- 
summated notes  of  others,  bona  fide  held 
by  the  seller,  at  a  usurious  rate  of  discount. 
I  will  not,  however,  go  further  and  permit 
a  man  to  sell,  not  his  own  note,  for  a  note 
presupposes  a  real  payee  as  well  as  a 
drawer,  but  his  own  blank  paper  at  an 
illegal  rate  of  discount.  I  will  not  by  this 
means  disrobe  the  consideration,  on  which 
it  is  granted,  of  its  usurious  taint,  and 
repeal,  pro  tanto,  the  act  of  usury." 

For   these   reasons,    I  dissent    from  the 
s^ffirmance     of     the     judgments    in    these 
cases. 

894  ♦JOYNEJS,  J.  The  case  of  Whit- 
worth  V.  Adams,  5  Rand.  333,  must  be 
considered  as  settling  the  law  of  Virg-inia 
on  the  subject  of  usury  in  the  purchase  and 
sale  of  negotiable  paper.  It  was  the  deci- 
sion of  a  majority  of  a  full  court,  after  a 
most  thorough  discussion  and  examination 
of  the  subject  by  each  of  the  judges. 
Though  contrary  to  decisions  in  many,  if 
not  most,  of  the  States,  it  was  in  accord- 
ance with  the  decision  of  two  judges  in  a 
court  of  three  in  Taylor  v.  Bruce,  Gilm.  42; 
and  for  more  than  forty  years  it  has  been 
acquiesced  in  by  the  Ifegislature,  and  been 
regarded  by  the  courts  and  the  community 
as  establishing  the  law.  I  shall  not,  there- 
fore, enter  into  any  discussion  of  the  prin- 
ciples involved  in  that  case.  Indeed,  the 
authority  of  that  case  has  not  been  ques- 
tioned in  the  argument. 

Whitworth  A  Yancey  made  their  negotia- 
ble note  payable  to  Wilson  &  Orr,  for  the 
accommodation  of  the  payees,  who  put  it 
into  the  hands  of  Belcher,  a  broker,  for  sale 
on  their  account.  Belcher  sold  the  note  to 
Johnson  at  a  discount  of  three  per  cent,  a 
month.  Johnson,  at  the  time  he  discounted 
the  note,  did  not  know  that  it  was  made  for 
accommodation,  nor  for  whose  benefit  it 
was  sold.  The  note  had,  of  course,  no 
binding  force  in  the  hands  of  Wilson  A 
Orr,  for  whose  accommodation  it  was  made, 
nor  in  those  of  Belcher,  their  agent.  It 
was  then  but  an  inchoate  instrument,  which 
could  only  become  valid  and  binding  by 
passing  into  the  hands  of  a  bona  fide  holder 
for  value.  It  was  conceded  by  the  dis- 
senting judges  that  a  consummated  and 
bona  fide  note  given  for  value — a  business 
note — might  be  sold  at  any  price  without 
violating  the  statute  against  usury.  But  it 
was   contended    that   as   this  note  was  not 
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valid    and  binding'   in  the  hands  of  Wilson 

&  Orr,  or  of  Belcher,    the   same  principles 

did  not  apply ;  that  there  was  nothing  that 

could  be  sold ;  and  that  the  transaction 

895  *was,  in  substance  and  effect,  a  loan 
to    Wilson   &  Orr  of  the  sum  paid  by 

Johnson  for  the  note,  upon  their  obligation, 
by  the  endorsement,  to  pay  the  sum  ex- 
pressed on  the  face  of  the  note,  and  was, 
therefore,  usurious.  But  the  court  held, 
that  as  Johnson  did  not  know  that  the  note 
'Was  made  for  accommodation,  or  that  it 
-was  sold  for  the  benefit  of  a  party  whose 
name  was  upon  it,  he  was  to  be  regarded 
as  a  bona  fide  purchaser  from  Belcher,  the 
holder  atid  apparent  owner  of  the  note, 
iwho  did  not  endorse  it,  and  that  the  trans- 
action was,  therefore,  substantially  the 
same  as  the  purchase  of  a  business  note, 
and  not  usurious. 

The  arg-ument  that  has  been  urged  upon 
us  with  so  much  earnestness  in  this  case, 
is  substantially  the  same  that  was  urged 
by  the  dissenting  judges  in  Whitworth  v. 
Adams  and  in  Taylor  v.  Bruce.  It  was 
overruled  then,  and  it  must  be  overruled 
now,  unless  it  can  be  shown  that  there  is 
some  substantial  ground  of  distinction  be- 
tween this  case  and  those. 

It  is  contended  that  this  case  is  to  be  dis- 
ting-uished,  on  the  ground  that  the  note  in 
Whitworth  v.  Adams,  as  well  as  that  in 
Taylor  v.  Bruce,  was  regularly  filled  up 
with  the  name  of  a  payee,  and  endorsed  by 
him;  so  that  it  had  all  the  appearance  of  a 
complete  and  valid  instrument;  whereas 
the  notes  in  this  case  were  blank  as  to  the 
name  of  the  payee,  and  were,  therefore, 
incomplete  and  imperfect  on  their  face. 

In  order  to  determine  the  weight  due  to 
this  suggestion,  it  is  necessary  to  consider 
the  legal  character  and  effect  of  a  negoti- 
able note,  which  is  blank  as  to  the  name  of 
the  payee.  This  is  settled  by  authority  in 
England  and  in  the  United  States,  and  is 
well  understood  among  commercial  men. 
The  question  as  to  the  effect  of  such  an  in- 
strument came  before  the  court  of  K.  B.  in 
the  year  1813,  in  the  case  of  Cruchley  v. 
Clarence,  2  Maule  A  Sel.  R.  90,  which  is 
the  leading  case.     That  was  an  action 

896  against  the  *drawer  of   a   bill  of  ex- 
change  payable   to   the  order  of 

(the  name  of  the  payee  being  left  blank). 
It  was  endorsed  to  the  plaintiff  by  one 
Vashon,  and  the  plaintiff  inserted  his  own 
name  as  payee.  It  was  objected  that  the 
plaintiff  had  no  right  to  insert  his  name  as 
payee,  and  the  case  was  distinguished  from 
Russell  V.  Langstaffe,  Dougl.  R.  514,  be- 
cause in  that  case  the  bill  was  filled  up  by 
one  of  the  original  parties.  But  the  court 
overruled  the  objection,  and  held  that  the 
plaintiff  was  entitled  to  recover.  Lord 
Kllenborough,  C.  J. :  **As  the  defendant 
has  chosen  to  send  the  bill  into  the  world 
in  this  form,  the  world  ought  not  to  be  de- 
ceived by  his  acts.  The  defendant,  by 
leaving  the  blank,  undertook  to  be  answer- 
able for  it  when  filled  up  in  the  shape  of  a 
bill."  I^e  Blanc,  J. :  *at  is  the  same  thing 
as  if  the  defendant  had  made  the  bill    pay- 


able to  bearer."  Bayley,  J. :  **The  issuing 
of  the  bill  in  blank,  without  the  name  of 
the  payee,  was  an  authority  to  a  bona  fide 
holder  to  insert  the  name."  Though  the 
bill  xn  this  case  was  endorsed  to  the  plain- 
tiff, the  title  to  it  did  not  pass  by  the  en- 
dorsement, because  the  name  of  the  endorser 
was  not  in  the  bill.  It  passed  by  the  de- 
livery. In  the  following  year  the  same 
question  came  before  the  court  of  C.  B.  in 
an  action  against  the  acceptor  of  the  same 
bill.  Crutchly  v.  Mann,  5  Taunt  R.  529 
(1  Kng.  C.  L.  R.  179).  It  was  objected  that 
the  authority  given  to  the  person  to  whom 
the  bill  was  first  delivered,  to  insert  his 
name  as  payee,  was  not  transferable  from 
hand  to  hand.  But  the  court  held  that  the 
plaintiff  had  a  right  to  insert  his  name  as 
payee,  and  was  entitled  to  recover.  Upon 
the  authority  of  these  cases  it  is  laid  down 
in  all  the  treatises,  that  any  bona  fide 
holder  of  a  bill  or  note  which  is  blank  as 
to  the  name  of  the  payee,  may  insert  his 
own  name,  and  thus  acquire  all  the  rights 
of  payee. 

The  same  doctrine  has  often  been  affirmed 

in  this  country.     In  Ives  v.  Farmers' 

897      Bank,  2  Allen  R.  236,   the  *defendant 

signed  a  printed  form  of  a  note,  and 

which,  as  signed,  read  as  follows: 

$1,585.90. 

Brooklyn,  September  20,  1858. 
after  date,        promise  to  pay  to  the 
order  of  Dec.  23, 

dollars  at  value 

received.  Geo.  R.  Ives. 

The  paper  in  this  form  was  delivered  to 
one  Yale,  and  the  defendant  alleged  that  it 
was  delivered  to  him  only  as  a  memoran- 
dum, and  not  to  be  used  as  a  note.  But 
Yale  filled  it  up  so  as  to  make  it  a  note  for 
the  sum  of  $1,585.90,  payable  to  the  order 
of  himself  three  months  after  date,  at  the 
Atlantic  Bank,  New  York,  and  endorsed  it 
to  the  plaintiff,  who  discounted  it  for  his 
benefit.  The  court  held,  upon  the  authority 
of  the  cases  just  cited,  that  the  paper,  as 
signed  by  Ives,  was  a  promissory  note,  im- 
porting a  complete  and  valid  contract,  and 
that  evidence  was  not  admissible  to  show 
that  it  was  intended  to  be  only  a  memoran- 
dum, as  that  would  be  to  vary  by  parol  the 
meaning  of  a  written  instrument.  The 
court,  after  referring  to  the  cases  above 
cited,  and  stating  the  opinion  just  men- 
tioned as  to  the  character  and  effect  of  the 
paper,  said:  '*If  it  had  been  passed  to  the 
bank  by  Yale  in  the  condition  in  which  he 
received  it,  it  would,  therefore,  have  been 
a  complete  note,  except  the  name  of  a 
payee,  and  the  bank  would  have  been  au- 
thorized to  fill  the  blank  with  any  name 
that  they  had  chosen ;  and  as  they  took  it 
in  good  faith,  it  can  make  no  difference  in 
the  rights  of  any  party  that  the  blank  was 
filled  by  Yale,  in  order  to  add  his  own  lia- 
bility as  an  endorser." 

White  V.  Verm.  &  Mass.  R.  R.  Co.,  21 
Howard  U.  R.  R.  575,  was  an  action  upon 
coupon  bonds  issued  by  the  railroad  com- 
pany payable  in  blank,  no  payee  being  in- 
serted.    They  were  issued  in  Massachusetts 
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to  a  citizen  of  that  State,  and  passed 

898  throug^h  several   intervening-  *holders 
to    the    plaintiff,    a   citizen    of    New 

Hampshire,  who  inserted  his  name  as  payee, 
and  brought  suit  on  the  bonds  in  the  Cir- 
cuit Court  of  the  United  States.  It  was 
objected,  that  as  the  bonds  were  issued  to 
a  citizen  of  Massachusetts,  and  as  they 
were  not  negotiable,  or  if  negotiable,  were 
not  payable  to  bearer,  the  plaintiff  could 
not  sue  in  the  Federal  Court.  But  the  court 
held,  that  it  was  *^  the  intention  of  the  com- 
pany, by  issuing  the  bonds  in  blank,  to 
make  them  negotiable  and  payable  to  the 
holder  as  bearer,  and  that  the  holder  might 
fill  up  the  blank  with  his  own  name,  or 
make  them  payable  to  himself  or  bearer,  or 
to  order.  In  other  words,  the  company  in- 
tended by  the  blank  to  leave  the  holder  his 
option  as  to  the  form  or  character  of  nego- 
tiability, without  restriction."  *  *  « 
''Until  the  plaintiff  chose  to  fill  up  the 
blank,  he  is  to  be  regarded  as  holding  the 
bonds  as  bearer,  and  he  held  them  in  this 
character  until  made  payable  to  himself  or 
order.  At  that  time  he  was  a  citizen  of 
New  Hampshire,  and,  therefore,  competent 
to  bring  the  suit  in  the  court  below. 

In  this  last  case  the  bond  passed  from 
hand  to  hand  by  delivery  while  blank  as  to 
the  payee,  as  the  bill  did  in  Cruchley  v. 
Clarence,  and  as  the  court  said  the  note 
might  have  done  in  Ives  v.  Farmers'  Bank. 
The  instrument,  in  all  these  cases,  was  re- 
garded as  payable  to  bearer,  as  long  as  it 
remained  blank.  So  in  Wookey  v.  Pole,  4 
Barn.  &  Aid.  6  R.,  (6  Eng.  C.  L.  R.  323,) 
it  was  held,  that  an  Exchequer  bill  payable 

to or  order  was,  until  filled  up,  payable 

to  bearer;  and  that,  while  in  that  condition, 
it  passed  by  delivery.  This  construction  is 
made  in  order  to  give  effect  to  the  intention 
of  the  party  who  sets  the  paper  afloat  with 
a  blank  for  the  name  of  the  payee.  And 
upon  the  same  ground,  a  bill  or  note  pay- 
able to  the  order  of  a  fictitious  payee,  is 
regarded  as  pavable  to  bearer.  Gibson  & 
al.  V.  Minet  &  al.  1  H.  Bl.  R.  569. 

In  Rex  V.  Randall,   Russ.  &  Ry.  C. 

899  C.  195,  it  was  held  *that   a  bill  blank 
as    to    the   payee  did  not  answer  the 

description  of  a  bill  of  exchange  in  an  in- 
dictment. But  however  that  may  be,  the 
cases  above  cited  abundantly  establish  that 
a  party  to  such  a  bill  is  liable  upon  it  as  if 
it  was  filled  up.  It  has  been  held,  too,  that 
while  a  bill  or  note  is  blank  as  to  the  payee, 
the  holder  cannot  sue  upon  it  as  bearer,  but 
that  he  must  insert  his  name  as  payee. 
Green  how  v.  Boyle,  7  Blackf .  R.  56 ;  Seay 
V.  Bank  of  Tennessee,  3  Sneed  R.  558.  But 
these  cases  fully  recognize  the  doctrine  of 
the  case  of  Crutchley  v.  Clarence.  They 
only  hold  that  the  insertion  of  the  name  of 
the  plaintiff,  so  that  the  paper  may,  on  its 
face,  import  a  contract  with  him,  is  neces- 
sary to  enable  him  to  sue  upon  it.  In  Rees 
V.  Conococheague  Bank,  5  Rand.  326,  it 
was  contended  that  the  plaintiff  could  not 
recover  under  an  endorsement  in  blank, 
without  writing  over  it  an  assignment  to 
himself.     But  the  argument  was  overruled. 


and  the  court  held,  that  the  election  of  the 
plaintiff  to  treat  the  endorsement  as  a 
transfer  to  himself,  is  proved  as  well  by 
suing  on  the  note  in  his  own  name,  as  by 
writing  an  assignment  to  himself  over  the 
endorsement.  If,  however,  the  insertion 
of  the  name  of  the  payee  is  necessary  to 
enable  the  plaintiff  to  sue  upon  such  a  note, 
it  is  only  a  matter  of  form,  and  may  be 
made  at  the  trial,  as  was  conceded  bj  the 
court  in  the  case  cited  from  3  Sneed. 

These  cases  establish  two  propositions:  1. 
That  a  negotiable  note  blank  as  to  the  name 
of  the  payee,  imports  a  contract  by  the 
maker  of  the  note  to  pay  the  sum  expressed 
in  it,  which  may  be  transferred  like  other 
negotiable  paper.  2.  That  the  transfer  of 
such  a  note  may  be  made  by  delivery,  as 
if  it  was,  in  •  express  terms,  payable  to 
bearer.  And  this  corresponds  with  the 
common  usage  and  understanding*  among 
merchants.  Notes  are  often  taken  in  blank 
as  to  the  name  of  the  payee,  in  order  to 
enable  the  holder  to  pass  them  off 
900  without  incurring  liability  *by  cn- 
/  dorsing  them,  and  without  inflicting 
the  injury  upon  their  credit  which  would 
result  from  endorsing  them  * 'without  re- 
course. • '  The  same  object  may  be  effected, 
and  frequently  is,  by  making  the  note  pay- 
able to  the  order  of  the  maker. 

A  note  blank  as  to  the  payee  being*  thus 
a  form  of  paper  leg'itimately  and  frequently 
used  in  the  usual  and  regular  course  of 
business,  how  can  we  say  that  the  face  of 
such  a  note  indicates  that  it  was  made  for 
accommodation,  or  that  it  ought  to  excite 
suspicion  and  enquiry  in  respect  to  the 
consideration?  And  as  notes  in  that  form 
are  transferable  by  delivery,  why  might  not 
Enders,  Sutton  A  Co.,  when  they  found 
such  notes  in  the  hands  of  Green,  regard 
them  as  notes  given  for  value  and  belong- 
ing to  him,  and  purchase  them  accordingly, 
as  if  they  had  been  fllled  up  payable  to 
bearer,  or  fllled  up  to  a  payee  and  endorsed 
by  him  in  blank?  On  what  ground  can  we 
hold  that  a  purchaser  of  such  a  note  takes 
it  at  his  peril,  which  would  not  equally 
apply  to  a  note  regularly  fllled  up  with  the 
name  of  a  payee?  In  Wookey  v.  Pole, 
above  cited,  the  fact  that  the  Kxcheqner 
bill  was  blank  as  to  the  payee  was  not  held 
to  put  the  banker  upon  enquiry  as  to  the 
title  of  the  party  from  whom  he  received 
it ;  the  title  of  the  banker  was  put  upon  the 
same  principle  as  if  the  bill  had  been  filled 
uppayable  to  bearer. 

The  case  of  Aude  v.  Dixon,  6  £xch.  K. 
869,  has  been  cited  to  show  that  when  a 
party  takes  a  note  which  is  blank  as  to 
the  name  of  the  payee,  he  takes  it  at  his 
peril,  and  cannot  claim  the  protection  which 
the  law  gives  to  the  bona  flde  holder  of  a 
note  that  is  complete  and  perfect  on  its 
face.  That  was  an  action  against  Williaun 
Dixon  as  the  maker  of  a  promissory  note. 
It  was  proved  that  Richard  Dixon,  tiie 
brother  of  the  defendant,  t>eing  desirous 
of  borrowing  ;flOO  on  the  security  of  a 
promissory  note,  applied  to  the  defend- 
ant   to    become     one    of    his      securities. 
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901  *which  he  agreed  to  do  on  the  repre- 
sentation of  his  brother  that  one  Rob- 
inson would  become  his  co-surety,  and  that 
tlie  defendant  should  not  be  responsible  un- 
less Robinson  joined  in  the  note.  On  the 
faith  of  that  representation,  the  defendant 
sig-ned  the  following*  blank  instrument, 
leaving    a   space   for  Robinson  as  the  first 

sig-nature:    ** December,    1848.      On 

demand  we  do  hereby  jointly  and  severally 

promise    to   pay    to   Mr. ,  or  order, 

jQlOO,      As    witness   our    hands.      William 
X>ixon."      Robinson    refused    to   sign    the 
paper,  and   Richard   Dixon   took   it   in   its 
imperfect  state   to   the   plaintiff,    who   ad- 
vanced   the   money  upon   it,  upon  Richard 
Dixon's  representation  that  he  had  author- 
ity to  deal  with  it.     The  blanks  were  filled 
tip  by  inserting  * '  26"  before   •  ^December,  *  * 
and  the  name  of  the   plainti£F  as  payee.     It 
ipvas  held  that  the   plaintiff   could    not   re- 
cover,   on   the  ground  that  Richard  Dixon 
had  only  a  limited  authority   to  make   the 
paper  a  binding   instrument  as  to   the  de- 
fendant;   that   is,    on    the   condition    that 
Robinson    would    sign    it    as    co-securit3'. 
Parke,  B.,  delivering  the  opinion  in  which 
Alderson,    B.,    and    Piatt,    B.,    concurred, 
said,  **A  party  who   takes  such  an  incom- 
plete   instrument   cannot    recover  upon  it, 
unless  the  person  from  whom  he  received  it 
had  a  real  authority  to  deal  with  it.     There 
-was    no    such    authority    in   this  case,  and 
tiuless  the  circumstances  show   that  the  de- 
fendant conducted  himself   in   such  a  way 
as    to  lead  the  plaintiff  to  believe  that  the 
defendant's   brother  had  authority,  he  can 
take    no  better  title   than  the  defendant's 
brother  could  give.     The  maxim  of  law  is, 
^nemo  plus  juris  in  alium  transferre  protest 
quam    ipse    habet. '    It   is  a  fallacy  to  say 
that    the   plaintiff  is  a  bona  fide  holder  for 
value ;  he  has  taken  a  piece  of  blank  paper, 
not  a  promissory  note.     He  could  only  take 
it  as  a  note  under  the   authority  of  the  de- 
fendant's brother,  and  he  had  no  authority; 
consequently    the    instrument    is    void   as 
against     the     defendant."      During 
902      *the  argument,  Parke,  B. ,  said :  *  *  Sup- 
pose Richard  Dixon  had  authority   to 
fill    up  the   instrument  with  ;flOO,  and  he 
inserted  ;^200,  would  the  defendant   be  lia- 
ble ?    In  the   case   of  Rex  v.  Hart,  1  Mood. 
C.  C.  486,  all  the  judges  were  unanimously 
of  opinion,  that  where  a  blank  acceptance 
is  delivered  to  a  person   with   authority   to 
fill  it  up  with  a  particular  sum,  and  he  in- 
serts a  larger  sum,  he  is  guilty  of  forgery." 
It  is  apparent  from   this   statement,  that 
Aude  V.  Dixon  was  wholly  unlike  the  present 
case.    The   defendant    in    that  case  never 
intended   to   be   bound   to  any  body  by  the 
instrument  as  it  stood ;  he  only  intended  to 
be  bound  along  with  Robinson.     The  nego- 
tiation of  the    paper  and   the  insertion  of 
the  name  of  the   plaintiff    as  payee  were, 
therefore,  without  authority.     The   face  of 
the   paper   showed  what  was,  at  least,  the 
original    intention    of    the  defendant,  and 
the  court  held  him  bound  to  enquire  whether 
that   intention   had   been  changed.     In  the 
case  of  a  note  blank  only  as  to  the  name  of 


the  payee,  the  face  of  the  paper  indicates 
that  the  maker  intends  to  be  bound  to  any 
person  who  may  be  the  holder,  and  an  au- 
thority is  implied  to  any  bona  fide  holder 
to  fill  it  up  with  his  name  as  payee.  In 
the  latter  case,  the  paper  on  its  face  im- 
ports a  contract  binding  on  the  party  whose 
name  is  signed  to  it ;  in  the  former,  it  im- 
ports no  such  contract,  in  the  view  which 
was  taken  by  the  court  in  Aude  v.  Dixon. 
Some  of  the  grounds  assigned  for  the 
decision  in  Aude  v.  Dixon  have  a  bearing 
on  this  case,  but  they  are  inconsistent  with 
well  settled  principles.  Thus  it  was  said 
that  the  plaintiff  could  not  be  a  bona  fide 
holder  because  he  took  a  blank  piece  of 
paper  and  not  a  promissory  note.  That  is 
inconsistent  with  numerous  cases,  which 
hold  that  where  a  signature  is  affixed  to  a 
blank  paper,  with  authority  to  write  a  prom- 
issory note  over  it,  a  party  who  takes  it 
bona  fide  and  for  value  after  it  is  filled 

903  up,  will  have  all  *the  rights  of  a  bona 
fide  holder,  though  he  luiows  that  the 

paper  was  blank  when  signed  and  filled  up 
afterwards.  Fant  v.  Miller  &  Mayhew,  1/ 
Gratt.  47,  80,  and  cases  cited;  Story  Prom. 
Notes,  section  122. 

It  was  also  said  that  if  a  person  signs  a 
blank  with  authority  to  fill  it  up  as  a  note 
for  ;^100,  and  it  is  filled  up  as  a  note  for 
£2100,  he  will  not  be  liable.  This  is  con- 
trary to  numerous  cases  in  England  and  in 
this  country.  Montague  v.  Perkins,  22 
Eng.  I^.  &  Eq.  R.  516 ;  Barker  v.  Sterne, 
9  Exch.  R.  684;  Putnam  v.  Sullivan  &  al., 
4  Mass.  R.  45 ;  FuUerton  v.  Sturges,  4  Ohio 
R.  (N.  S.)  529;  Fanning  v.  Farmers  and 
Merchants  Bank  of  Memphis,  8  Sm.  &  Mar. 
R.  139 ;  Van  Duzer  v.  Howe,  21  N.  York  R. 
531;  1  Parsons  Notes  and  Bills,  111-115. 
And  in  such  a  case  the  title  of  the  bona  fide 
holder  will  not  be  affected  by  the  agreement 
as  to  the  amount  for  which  the  note  was 
to  be  filled  up,  and  of  which  he  had  no 
notice,  although  he  knew  the  fact  that  the 
signature  was  affixed  to  a  mere  blank.  4 
Mass.  R.  45;  4  Ohio  R.  (N.  S.)  529;  8  Sm. 
8l  Mar.  R.  139.  And  so  the  doctrine  that 
the  filling  up  of  a  note  over  a  blank  signa- 
ture for  a  larger  sum  than  that  authorized, 
is  a  forgery,  is  contrary  to  the  decision  in 
Putnam  v.  Sullivan  &  al.  supra. 

I  think,  therefore,  that  I  am  warranted 
in  saying,  that  so  far  as  Aude  v.  Dixon 
contains  anything  that  can  be  regarded  as 
adverse  to  the  views  I  have  advanced  in 
this  case,  it  is  entitled  to  no  weight  as  au- 
thority. 

It  is  proper  to  notice  in  this  connection 
the  case  of  Hatch  v.  Searles,  31  Eng.  I^.  & 
Eq.  R.  219,  which  may  be  supposed  to  fur- 
nish some  support  to  Aude  v.  Dixon.  That 
was  the  case  of  a  claim  presented  in  an  ad- 
ministrator's suit  by  the  endorsee  of  a  bill 
of  exchange  against  the  acceptor's  estate. 
The  reporter  in  his  head  note  to  the  case 
states  the  ground  of  the  decision  to  be, 
that  as  the  holder  of  the  bill,  who  was 

904  an    endorsee,    was   aware,    when  *he 
took  the  bill,  that  the  acceptance  had 

been    given   in   blank,  he  must  be  taken  to 
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have  had  as  full  knowledge  of  all  the  cir- 
cumstances of  the  origin  of  the  bill,  and  of 
the  want  of  title  in  his  endorser,  as  he 
might  have  acquired  if  he  had  made  proper 
enquiry.  If  the  decision  involved  this 
principle,  it  is  inconsistent  with  the  cases 
before  cited.  But  it  is  remarkable  thnt  if 
the  Liords  Justices  rested  their  decision  on 
this  principle,  neither  of  them  mentions  it 
in  his  opinion.  The  case  was  decided  on 
the  ground  that  the  circumstances  under 
which  the  holder  of  the  bill  received  it, 
were  such  as  ought  to  have  excited  suspi- 
cion and  led  to  enquiry.  But  the  fact'  that 
the  acceptance  was  in  blank,  was  not  men- 
tioned as  one  of  those  circumstances. 

It  was  further  contended  in  the  argument, 
that  as  Knders,  Sutton  &  Co.  have  chosen 
to  insert  their  names  in  the  notes  as  payees, 
so  as  to  indicate  a  transaction  directly  be- 
tween themselves  and  the  makers,  and  have, 
in  their  declaration,  described  themselves 
as  payees,  they  cannot  be  allowed  to  repel 
the  defence  of  usury,  by  showing  that,  in 
point  of  fact,  they  had  no  transaction  with 
the  makers,  but  obtained  the  notes  by 
transfer  from  a  previous  holder.  It  was 
said  by  counsel  that  the  plaintiffs  attack  in 
the  character  of  payees,  and  defend  in  the 
character  of  endorsees,  and  that  the  law 
will  not  allow  them  thus  to  assume  incon- 
sistent positions. 

There  is  no  force  in  this  objection.  The 
question  is,  whether  the  transaction  under 
consideration  was  a  loan  of  money  at  an 
illegal  rate  of  interest,  or  a  lawful  purchase 
of  notes  at  a  discount.  To  ascertain  this, 
we  must  look  at  the  real  facts  of  the  trans- 
action, and  not  at  its  mere  form.  If  a 
transaction  amounts,  in  substance  and 
effect,  to  a  loan  of  money  at  more  than 
legal  interest,  the  consequences  cannot  be 
evaded  by  any  form  it  may  be  made  to  as- 
sume. If,  on  the  other  hand,  there  was 
really  no  loan  of  money,  but  only  a  law- 
ful purchase  of  notes  at  a  discount, 
905  *the  mere  form  of  the  transaction  will 
not  involve  the  party  in  the  penalties 
of  usury,  which,  in  point  of  fact,  he  has 
not  been  guilty  of. 

Moreover,  the  law  does  not  hold  that  the 
true  relations  between  the  parties  to  a  ne- 
gotiable instrument  are  conclusively  indi- 
cated by  its  form.  Thus,  if  it  appears  on 
the  face  of  the  bill  or  note  sued  on  that  the 
plaintiff  was  the  immediate  promisee  of 
the  defendant,  it  is  admissible  for  the 
plaintiff  to  show  by  evidence  aliunde  that 
he  was  not  such  immediate  promisee  in 
point  of  fact,  but  that  the  paper  came  to 
him  through  other  hands,  and  thus  exclude 
evidence  that  might  otherwise  be  given  to 
impeach  the  consideration.  1  Pars.  Notes 
and  Bills,  180-183;  Leading  Cases  on 
Pleading,  notes  to  Peacock  v.  Rhodes  & 
al.  This  principle  is  recognized  in  Nelson 
V.  Cowing,  6  Hill  R.  336.  In  Pindar  v. 
Barlow,  31  Verm.  R.  529,  the  note  was 
given  by  the  defendant  for  the  price  of  in- 
toxicating liquors  sold  to  him  by  one  Meech, 
who  had  no  license  to  sell  liquor.  Meech 
took  the  note   payable   to  the  plaintiff,  be- 


cause   he   intended  to  transfer  it  to  him  in 
payment   of   a   debt   which   he  owed  him; 
which  he   did   two   days  after  its  date ;  the 
plaintiff   not   knowing   that    the   note  was^ 
given  for  intoxicating  liquor.     The  defend- 
ant insisted  that  the  note  was   void  in  the 
hands  of   the  plaintiff   under  the  statute  of 
Vermont.     It   was    held    that   a  note  gi-ven 
for  the   price  of   intoxicating    liquor   was. 
void,  under  the  statute,  in  the  hands  of  the 
original   party,    but  not  in  the  hands  of  a 
bona  fide  holder  for  value.     And  it  was  held 
that  as  the  plaintiff,   in  point  of  fact,   re- 
ceived the  note  by  transfer  from   Meech,  he 
was  entitled    to  recover,    though    the   note 
was  payable,  on  its  face,  to  him  or  bearer. 
I  am  of  opinion,  therefore,  that  no  reason 
has  been  shown  why  the  principles  of  Whit- 
worth  V.  Adams  should  not  be  applied 

906  to   this  case.     The  case  of  *Williams 
V.  Reynolds,  10  Maryland  R.  57,  which 

was  cited  to  show  that  those  principles 
should  not  be  applied  to  the  purchase  of  a 
note  blank  as  to  the  payee,  has  no  snch 
bearing.  That  case  was  decided  in  con- 
formity with  the  doctrine  of  the  New  York 
cases,  which  were  repudiated  in  Whitwortb 
V.  Adams. 

It  has  been  strenuously  insisted  that 
Enders,  Sutton  &  Co.  were  not  authorized 
to  insert  their  names  in  the  notes  as  payees, 
because  they  were  not  bona  fide  holders. 
If  they  acquired  the  notes  through  a  usuri- 
ous transaction,  they  were  not  bona  fide 
holders.  But  the  purchaser  of  a  note  from 
one  whose  name  is  not  upon  it,  at  any  dis- 
count, however  great,  is  not,  of  itself, 
usurious.  Such  a  purchaser,  if  he  does  not 
violate  the  usury  law,  may  be  a  bona  fide 
holder,  as  well  as  if  he  had  bought  the  note 
at  its  face  value.  To  say  that  Knders, 
Sutton  &  Co.  acquired  these  notes  through 
a  usurious  transaction,  is  to  assume  the 
very  point  in  controversy.  No  other  ground 
has  been  alleged  to  impeach  their  title  as 
bona  fide  holders. 

It  has  been  urged  that  if  we  sustain  the 
present  transaction,  we  shall  give  our 
sanction  to  an  easy  device  by  which  a  man 
may  sell  his  own  note,  and  evade  the  stat- 
ute of  usury.  I  reply  that  this  objection 
applies,  as  do  most  of  the  arguments  urged 
in  this  case,  to  the  case  of  Whitworth  v. 
Adams.  Under  the  decision  in  that  case  a 
man  may  make  a  note  payable  to  his  own 
order,  and  endorse  it  and  sell  it  through  a 
third  person  at  any  price,  without  involving 
a  violation  of  the  usury  law,  provided  the 
purchaser  does  not  know  that  the  note  is 
sold  for  the  benefit  of  the  maker.  So  a 
man  may  make  his  note  to  a  friend  who 
endorses  it  for  his  accommodation,  and  sell 
it  in  the  same  way.  The  present  case  only 
illustrates  another  mode  of  doing  substan- 
tially the  same  thing.     The  blame,  if 

907  any  *is  due,  must   rest  upon  the  case 
of  Whitworth  v.  Adams,    which  I   do 

not  feel  at  liberty  to  overrule,  for  the  rea- 
sons already  mentioned. 

The  instruction  of  the  court  in  this  case 
was  in  strict  accordance  with  Whitworth 
V.  Adams.    The  instructions  moved  by  the 
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defendants  and  refused  by  the  court,  were 
inconsistent  with  that  case,  and  were, 
therefore,  properly  refused. 

I  am  of  opinion  that  the  judgment  of  the 
IHstrict  Court  should  be  affirmed. 

Brummel  &  Co.  v.  James  G-ray's  Sons. 

This  case  depends  on  the  same  legal  prin- 
<2iples  as  Brummel  &  Co.  v.  Enders,  Sutton 
Sl  Co.,  just  decided.     It  differs  in  the  facts 
in  this,  that  the  evidence  in  this  case  was 
that  one  of  the  plaintiffs  purchased  the  note 
from    a   broker,    who   told  him  that  it  had 
"been    given    by    the  defendants   for  wheat 
«old    to    them    by   a  person  who  wished  to 
leave  town,  and  left  it  with   the  broker  for 
sale.     The    jury   have   found   that  the  pur- 
chaser did  not  know  that  this  representation 
inras  untrue,  and  there  does  not  appear  from 
the    evidence    certified,    to  have  been  any- 
thing   to  excite   his  suspicion  that  it  was 
not    so,    unless  the  mere  fact  that  the  note 
was  blank  as  to  the  name  of  the  payee  was 
sufficient  of  itself  to  put  him  upon  enquiry, 
notwithstanding   the  representation.     Such 
a  principle  would  destroy  the  circulation  of 
such  notes  altogether. 

The  judgment  should  be  affirmed. 

Brummel  &  Co.  v.  Hill's  Ex'or. 

This  case  depends  on  the  same  principles 
as  the  other  two  cases  just  decided.  It 
4liffers  on  the  facts  in  these  particulars:  1. 
That  Hill  applied  to  Green  to  know  if  he 
had   any    of  Brummel' s  notes,  saying  that 

he  wanted  to  buy  one ;  that  Green  said 
908      that    he   could   get  one,  and  did  *so. 

2.  That  Green  owed  Hill  a  note,  the 
amount  of  which  was  allowed  by  Green  to 
Hill  as  part  of  the  proceeds  of  the  note  sold 
to  him ;  and  that  Green  promised  to  endorse 
the  note  if  requested.  The  first  of  these 
facts  may  be  supposed  to  indicate  that  Hill 
expected  to  get  a  note  that  was  made  for 
sale,  but  the  others  have  a  tendency  to  show 
that  he  understood  that  the  note  he  was 
"buying  was  the  property  of  Green.  But 
the  jury  have  found  that  Hill  did  not  know 
that  the  note  was  made  to  be  sold  for  the 
benefit  of  the  makers. 

The  judgment  should  be  affirmed. 

MONCURE,  P.,  concurred  in  the  opinion 
of  Joynes,  J. 


Judgments  affirmed. 
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'Drake's  Ex'or  v.  Chandler  &  als. 

June  Term,  1868,  Richmond. 
[98  Am.  Dec.  702.] 

I.  Usurious  Loans^— Change  of  Partlest— Bffect.— A,  B 

and  O  execute  a  bond  for  one  thousand  dollars  to 
P  for  a  loan  of  money  at  usurious  interest.  Sub- 
sequently O.  J  and  W.  with  B,  who  siffus  himself 

•Usurious    Loans^-Chsnge    of   Securities— Effect.— 

Nothing  is  better  settled  than  that  the  mere  change 
of  securities  for  the  same  usurious  loan  to  the  same 
party  who  received  the  usury,  or  to  a  person  haying 
notice  of  the  usury,  does  not  purre  the  original 
illegal  consideration,  so  as  to  fflve  a  rirht  of  action 
on  the  new  security.    Every  subsequent  security 


security,  execute  their  bond  to  P  for  the  amount, 
principal  and  interest,  of  the  first  bond,  and 
another  small  bond  of  A,  in  lieu  of  these  bonds. 
The  usury  is  pureed  by  the  change  of  the  parties, 
and  the  last  bond  executed  is  valid. 

This  was  an  action  of  debt  in  the  Circuit 
Court  of  New  Kent  county,  brought  in  Sep- 
tember, 1866,  by  Robert  Drake's  ex'or 
against  O.  M.  Chandler,  James  M.  Apper- 
son  and  Wm.  C.  Cooke,  on  a  bond  for 
$1,454.58,  in  which  they  were  obligors  with 
R.  B,  Chandler,  deceased,  who  signed  him- 
self as  security.  The  defendants  put  in  two 
pleas  of  usury,  to  the  second  of  which  the 
plaintiff  demurred ;  and  the  court  sustained 
the  demurrer.  On  the  first  plea  issue  was 
joined ;  and  the  parties  agreed  to  dispense 
with  a  jury  and  submit  the  whole  question 
of  law  and  fact  to  the  court. 

The  facts  on  which  the  defendants  relied 
as  constituting  the  usury,  and  which  they 
introduced  evidence  to  establish,  are,  that 
the  bond  sued  on  was  for  the  amount  of  two 
bonds  which  Robert  A.  Chandler  and  others 
had  executed  to  Robert  Drake.  One  of 
these  bonds  was  for  one  thousand  dollars, 
and  was  executed  by  Robert  A.  Chan- 
910  dler,  *^Robert  B.  Chandler  and  Brax- 
ton Garlick,  the  consideration  of 
which  was  for  money  loaned,  at  a  rate  of 
interest  above  six  per  cent,  per  annum. 

The  Circuit  Court  gave  a  judgment  for 
the  plaintiff;  and  the  defendants  thereupon 
applied  to  the  District  Court  of  Appeals  at 
Williamsburg  for  a  supersedeas,  which  was 
awarded ;  and  that  court  reversed  the  judg- 
ment. Drake's  executor  thereupon  ob- 
tained a  writ  of  error  from  a  judge  of  this 
court. 

Branch,  for  the  appellant. 

Gregory  &  Tel.  Taylor,   for  the  appellee. 

RIVES,  J.  The  enquiry  in  this  case  is 
whether  there  has  been  such  a  substitution 
of  a  new  security  for  an  old  one  that  was 
tainted  with  usury,  as  to  make  it  equally 
void  with  the  old  one,  and  subject  it  to  the 
same  defence.     The  general   principle  is  a 

iriven  for  a  loan  originally  usurious,  however  remote 
or  often  removed,  is  void.  Coffman  v.  Miller.  26 
Oratt  701,  citluff  the  principal  case,  and  Walker  v. 
Bank  of  Washington.  8  Howard  02,  11  L.  Ed.  404.  See 
also,  in  accord,  Vaufht  v.  Rider,  83  Va.  600,  8  S.  E. 
Rep.  203;  noU  to  Walker  v.  The  Bank,  8  Howard  62, 
11  L.  Ed.  494. 

t5une— Change  of  Parties— Effect.— Although  every 
subsequent  security,  however  remote,  fflven  for  a 
note  originally  usurious,  is  void,  yet  a  new  note 
iriven  upon  a  new  consideration  and  forming  a  new 
and  different  obligation  of  different  parties,  although 
arisinif  out  of  an  usurious  transaction,  is  purged  of 
the  taint  of  usury  unless  it  be  shown  that  it  was  a 
colorable  shift  to  evade  the  statute. 

The  principal  case  was  cited  as  authorizinir  this 
proposition  in  Coffman  v.  Miller,  26  Oratt  701 :  Keck- 
ley  V.  The  Bank,  70  Va.  464:  Vaurht  v.  Rider,  88  Va. 
662,  8  S.  E.  Rep,  293;  Mathews  v.  Traders*  Bank  (Va.). 
27  S.  E.  Rep.  610.  See  also.  Stone  v.  Ware,  6  Munf .  641 ; 
Law  V.  Sutherland,  5  Oratt  367. 

See  generally,  monographic  noU  on  "Usury" 
I  appended  to  Coffman  v.  Miller.  26  Gratt  606. 
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familiar  one,  and  is  thus  clearly  stated  in 
Walker  v.  Bank  of  Washing^ton,  3  How.  U. 
8.  R.  62 :  *  *The  mere  chang-e  of  securities  for 
the  same  usurious  loan  to  the  same  party 
who  received  the  usury,  or  to  a  person  hav- 
ing notice  of  the  usury,  does  not  purge  the 
original  illegal  consideration,  so  as  to  crive  a 
right  of  action  on  the  new  security.  Every 
subsequent  security  given  for  a  loan  orig- 
inally usurious,  however  remote  or  often 
renewed,  is  void.'*  This  doctrine,  how- 
ever, does  not  apply  where  third  persons, 
strangers  in  whole  or  part  to  the  original 
security,  intervene,  and  for  motives  peculiar 
to  themselves  and  unaffected  by  the  usu- 
rious consideration,  supersede  or  supplant 
it  by  a  new  obligation  of  their  own  crea- 
tion. To  which  class  we  refer  the  bond 
which  is  the  subject  of  this  suit?  Is  it  the 
mere  substitution  between  the  same  parties 
of  a  new  bond  in  the  place  of  one  void  for 
usury,  and  therefore  open  to  the  same  de- 
fence? or  is   it  a  totally  new  and  dif- 

911  ferent   obligation  of  *third   persons, 
and,    though   arising  out  of  the  orig- 
inal illegal  contract,  thereby  purged  of  this 
taint? 

Let  it  be  conceded  that  the  $1,000  bond  of 
R.  A.  Chandler  and  R.  B.  Chandler  was 
void  for  usury,  and  formed  part  or  the  con- 
sideration of  the  bond  in  this  record  and  the 
subject  of  this  suit.  Such  a  concession,  I 
think,  is  due  to  the  evidence  in  this  cause ; 
but  here  it  is  noticeable  that  the  renewed 
bond  is  given  neither  by  R.  A.  Chandler 
(for  he  was  dead),  nor  by  R.  B.  Chandler 
as  a  principal  obligor.  On  the  contrary, 
R.  B.  Chandler,  the  survivor,  prevails  on 
strangers  to  the  old  bond  to  lift  it  by  an 
obligation  of  their  own,  on  which  he  goes 
as  security.  How  can  such  an  act  on  the 
part  of  R.  B.  Chandler,  one  of  the  original 
obligors  in  the  old  bond,  be  reasonably  con- 
strued but  as  a  voluntary  waiver  on  his 
part  of  the  statute?  The  statement  of  the 
appellees'  counsel,  in  a  written  argument 
that  has  been  laid  before  us,  goes  far  to 
favor  this  construction.  We  are  informed, 
that  of  the  new  obligors,  O.  M.  Chandler 
was  the  only  son,  and  Apperson  and  Cooke 
were  the  son-in-law  of  R.  B.  Chandler; 
and  that  the  new  transaction  was  a  family 
arrangement  by  which  the  debt  was  lifted 
from  the  aged  father,  and  assumed  by  those 
who  would  be  his  heirs,  and  destined  soon 
to  succeed  to  his  property  and  their  inherit- 
ance. It  is,  therefore,  very  much  as  if  R.  B. 
Chandler  had  paid  the  debt  and  then  united 
with  his  children  in  borrowing  of  Drake 
the  money  thus  paid ;  in  which  case  no  one 
can  doubt  that  the  new  transaction  would 
be  free  of  usury.  The  actual  contract  is 
closely,  and,  as  it  seems  to  me,  purposely, 
assimilated  to  this.  The  recital  in  the 
bond  is  that  it  was  for  ^*this  amount  bor- 
rowed of  Robert  Drake"  by  these   parties. 

This  view  of  this  transaction  is  abund- 
antly sustained  by  authority.  Comyn  on  the 
I/aw  of  Usury,  p.  186,  admits  that  ** where 
third   persons   are  mixed  up  with  the 

912  new   ^transaction,   the  courts   regard 
it  with  a  favorable  eye.     Thus,  where 


a  man  makes  an  usurious  agreement,  and 
gives  a  bond,  and  afterwards,  by  a  subse- 
quent argeement,  gives  a  new  bond  for  the 
sum  lent  to  I  S,  to  whom  the  lender  owes 
so  much,  in  satisfaction  of  bis  debt ;  this 
last  bond  is  not  voidable  under  the  statute. 
Reginia  v.  Seewel,  alias  Beans,  7  Mod.  R. 
118.  And  so,  where  A,  for  a  usurious  con- 
sideration, had  given  his  promissory  note 
to  B,  who  transferred  it  to  C  for  a  valuable 
consideration,  without  any  notice  of  the 
usury ;  and  A  afterwards  gave  his  bond  to 
C  for  the  amount  of  the  note,  the  court  of 
King's  Bench  held  that  this  bond  was  not 
vitated  by  the  original  usury  to  which  C 
was  no  party.  Cuthbert  v.  Haley,  8  T-  R 
390." 

A  decision  of  L^d.  Kenyon,  Chief  Justice, 
in  Hulme  v.  Turner,  4  Esp.  N.  P.  C-  11,  is 
very  pertinent  to  the  case  at  bar.  There, 
the  payee  of  a  note  given  for  a  usurious 
consideration,  arrested  the  maker,  and  to 
procure  his  liberation,  a  third  person  joined 
the  maker  of  the  note  in  another  note  for 
the  amount  of  the  debt ;  and  the  Chief  Jus- 
tice said,  *^he  was  clearly  of  opinion  that 
the  consideration  of  the  first  note  could  not 
be  questioned  in  an  action  on  the  second, 
unless  it  could  be  shown  that  it  was  a  color- 
abe  shift  to  evade  the  statute,  devised  when 
the  money  was  originally  lent  and  the  first 
note  granted." 

The  case  in  our  own  reports  of  Stone  A 
Ware  v.  Smith,  6  Munf.  541,  is  very  simi- 
lar to  the  foregoing  case.  Ware,  a  debtor 
of  Charles  Smith,  and  an  execution  creditor 
of  William  6.  Stone,  prevailed  on  the  last, 
in  consideration  of  forbearance,  to  procure 
of  his  father  as  principal  a  bond  with  se- 
curity, &c.,  to  Charles  Smith  for  Ware's 
debt,  and  in  such  adjustment  to  allow  Ware 
fifteen  per  cent,  on  Stone's  debt  to  him. 
It  was  held  that  the  defence  of  usury  would 
not  lie  against  this  third  party  Charles 
Smith,  who  knew  nothing  of  the 
913  usurious  agreement  between  *Ware  A 
Stone.  To  the  same  effect  is  the  case 
of  Law's  ex'ors  v.  Sutherland  &  als.,  5 
Gratt.  357.  Two  friends,  at  the  instance  of 
Sutherland,  and  for  his  accommodation,  had 
interchanged  notes,  and  by  the  sale  of  them 
raised  money  for  him  and  remitted  the  pro- 
ceeds to  him  to  relieve  him  of  a  pressing 
embarrassment;  whereupon  Sutherland,  to 
save  them  harmless,  executed  a  bond  to 
them  for  the  sv^iiount  of  their  bonds,  and 
secured  the  same  by  a  deed  of  trust.  It  was 
held  that  the  bond  'and  deed  aforesaid  of 
Sutherland  were  unaffected  by  usury.  So, 
again,  in  a  Connecticut  case — Wales  v. 
Webb,  5  Conn.  R.  154 — a  similar  principle 
was  announced.  A  took  the  promissory 
note  of  B,  on  a  usurious  consideration,  and 
afterwards,  in  pursuance  of  an  agreement 
between  them,  B  substituted  the  bond  of  C, 
procured  from  C,  in  consideration  of  B's 
promising  to  pay  him  the  amount  thereof, 
which  B  in  fact  paid.  ,It  was  held  that  this 
transaction  amounted  to  a  voluntary  waiver 
of  the  statute  by  B,  and  that  such  bond, 
executed  on  a  new  consideration  and  with 
no  design  in  any  one  to  evade  the  statute. 
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"w^as  valid.  In  his  opinion  in  this  case, 
Mosmer,  Ch.  J.,  said :  **It  may  be  considered 
an  established  principle,  that  whenever  a 
man,  whether  the  surety  or  a  stranger,  re- 
ceives the  amount  of  the  usurious  note  from 
the  debtor  that  the  usury  is  purged,  and 
that  the  new  note  is  valid,  unless  such  an 
arrangement  was  made  with  an  intent  to 
defeat  and  defraud  the  statute." 

This  citation  of  authority   bears   me  out 
in  the  conclusion  that  this   bond  of   stran- 
liters  to  the  old  one,  stands  on  a  very  differ- 
ent footing  from  a  renewal  or  substitution 
by  R.  B.  Chandler  in  character  of  principal. 
So  far  as  the  old  note  entered  into  the  con- 
sideration   of   the   new,    its  usurious   taint 
was,  in  the  language  of  these  authorities, 
purged   thereby;  and   R.    B.    Chandler,    in 
shifting  his  position  from  that  of  principal 
to  that   of   security,    and  substituting  new 
parties  to  his  old  obligation,  must  be 
914      taken    as   waiving    for  *himself   and 
others  the   benefit  of   the  statute,  so 
far  as  it  applied  to  his  original  agreement. 
l^or  these  reasons,  the  Circuit  Court  did  not 
err  in  sustaining  the  demurrer  to  the  2d  nlea, 
and  in  giving  judgment  for  the  debt ;  where- 
fore   the  judgment   of   the   District  Court 
must  be  reversed,  and  that  of  the  Circuit 
Court  affirmed. 

The  other  judg^es  concurred  in  the  opinion 
of  Rives,  J. 

Judgment  of  the  District  Court  reversed. 


915         *Old  V.  The  Commonwealth. 

October  Term,  1M7,  Richmond. 

1.  Criminal    Law -SUtute— Bribery  of    Officer.— The 

Code  (isao),  ch.  194,  S  6,  p.  7W,  punishes  the  omitting 
or  delaying  to  perform  any  duty  pertaining  to  the 
officer  of  one  who  is  authorized  to  serve  leral  proc- 
ess.* 

2.  5aiiie— Same— Same.— The  offence  pnnlshable  by 
the  act,  is  the  omittinir  or  delaying  to  perform  any 
duty,  &c. :  not  the  doing  any  act 

3.  Same— Presentment  under  5tatutet— Case  at  Bar.— 
The  presentment  should  follow  the  terms  of  the 
statute,  or  must  use  terms  which  show  conclu- 
sively, or  beyond  any  rational  doubt  to  the  con- 
trary, that  the  accused  is  guilty  of  the  offence 
described  in  the  statute:  and  unless  this  is  done, 
the  addition  that  "so  the  accused  did  receive 
money  for  omittinir  and  delayinir  to  perform  a 
duty  pertaining  to  his  office  of  constable,"  &c.,  will 
not  cure  the  defect. 

4.  Same— Appellate  Practlce-Pallnre  of  Presentment 
to  Charge  Offence.— Where  the  presentment  does 
not  charge  the  offence,  the  appellate  court  will 
reverse  the  judgment  against  the  accused,  though 

♦Code,  ch.  194,  S  6,  p.  799.  If  any  officer  authorized 
to  serve  legal  process,  receive  any  money  or  other 
thing  of  value,  for  omitting  or  delaying  to  perform 
any  duty  pertaining  to  his  office,  he  shall  be  confined 
in  Jail  not  more  than  six  months,  and  be  fined  not 
exceeding  one  hundred  dollars. 

tindlctment  under  Statute.— See  Cousins  v.  Com.,  19 
Gratt  807,  ajiA  foot-note;  Taylor  v.  Com.,  20  Qratt.  825, 
and  foot-note.  See  generally,  monographic  note  on 
•'Indictments." 


no  motion  in  arrest  of  judgment  was  made  in  the 
court  below. 
5.  Same— Same— Judgment  Paid— Reversal  of  Judg- 
ment—Where  a  pecuniary  judgment  has  been 
rendered  against  a  defendant  In  a  criminal  case, 
and  he  pays  it,  and  upon  appeal  the  judgment  is 
reversed,  the  cause  will  be  remanded  to  the  court 
below,  for  an  order  of  restitution  to  be  made 
therein,  if  the  money  Is  yet  in  the  hands  or  power 
of  the  court 

916  *At  the  May  term   for   1866  of  the 
Circuit  Court  of  Halifax  county,    the 

grand    jury    made   a   presentment  against 
William  J.  Old,  in  the  words  following : 

**We  present  William  J.  Old,  a  constable 
of  the  first  magisterial  district  in  the 
county  of  Halifax,  for  this,  that  he  did  on 
the  7th  day  of  September,  1865,  in  the  county 
of  Halifax,  then  and  there  acting  as  con- 
stable as  aforesaid,  and  authorized  by  law 
to  serve  legal  process,  unlawfully  receive 
twenty-five  dollars  from  James  M.  Moore, 
in  consideration  of  which,  he  then  and 
there  unlawfully  undertook  and  agreed  to 
dismiss  a  warrant  then  pending  for  a  claim 
which  had  been  put  into  his  hands  as  con- 
stable as  aforesaid  for  collection,  by  John 
R.  New,  in  behalf  of  said  New  against  the 
said  James  M.  Moore,  at  the  cost  of  the 
said  New,  and  that  he  did  afterwards,  to 
wit:  on  the  day  and  year  last  aforesaid, 
unlawfully  dismiss  and  procure  to  be  dis- 
missed, without  the  knowledge  or  consent  of 
said  New,  the  said  warrant;  so  we  the 
jurors  say,  that  the  said  William  J.  Old  did, 
on  the  said  7th  day  of  September,  1865,  in 
the  county  aforesaid,  receive  money  for 
omitting  and  delay^ing  to  perform  a  duty 
pertaining  to  his  office  as  constable  as 
aforesaid,  fraudulently  and  corruptly, 
against  the  peace  and  dignity  of  the  com- 
monwealth of  Virginia,  upon  the  evidence 
of  James  M.  Moore,  John  R.  New  and  John 
Buntin,  Jr.,  witnesses  sworn  in  open  court 
and  sent  to  the  grand  jury  to  testify." 

At  the  October  term  of  the  court.  Old  ap- 
peared and  filed  the  plea  of  **not  guilty.'* 
The  case  was  tried,  and  the  jury  found  him 
guilty  and  assessed  his  fine  at  fifty  dollars. 
Old  thereupon  moved  the  court  for  a  new 
trial,  on  the  ground  that  the  verdict  was  con- 
trary to  the  evidence.  But  the  court  over- 
ruled the  motion,  and  entered  a  judgment 
upon  the  verdict  for  the  fine  of  fifty^  dollars 
and  costs ;  and  also  that  he  should  be  im- 
prisoned in  the  county  jail  for  ten 
davs. 

917  *01d  excepted  to  the  opinion  of  the 
court  overruling  his  motion  for  a  new 

trial ;  and  the  court  certified  the  facts  upon 
the  record,  in  substance  as  follows: 

Prior  to,  and  on  the  7th  of  September, 
1865,  in  the  county  of  Halifax,  the  defendant 
was  a  duly  qualified  constable  in  said 
count3^,  and  was  acting  as  such.  John  R. 
New,  of  said  county,  prior  to  the  said  7th 
September,  1865,  gave  to  the  said  constable 
a  claim  which  he  set  up  against  one  James 
M.  Moore,  of  said  county,  to  collect — said 
claim  being  for  eighteen  dollars,  which  he 
alleged  was  the  value  of  two  hogs  belong- 
ing to  him,  which  had  been  killed  by  said 
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Moore — ^and  the  defendant  afterwards  saw 
Moore,  and  informed  him  that  he  had  a 
warrant  against  him,  Moore,  for  the  sum 
of  eighteen  dollars,  in  behalf  of  New.  At 
that  meeting  Moore  did  not  make  known  to 
the. defendant  whether  he  intended  to  resist 
the  claim  or  not ;  but  several  days  after, 
M^oore  and  defendant  met  at  Ballow  &  Han- 
kins*  foundry,  in  said  county;  and  the 
defendant  and  Moore  had  a  further  conver- 
sation about  said  warrant;  which  having 
been  heard  by  J.  D.  Hankins,  who  was  pres- 
ent, Hankins  suggested  to  Moore,  that 
as  the  hogs,  which  were  killed  by  him,  had 
destroyed  a  quantity  of  his  growing  crop  of 
wheat,  he  ought  to  file  an  offset  to  New*s 
claim  for  the  amount  of  damages  so  done 
his  crop ;  and  proceeded  to  make  out  an  ac- 
count of  said  damage,  at  which  the  charge 
made  was  twenty  dollars.  While  the  per- 
sons present  (the  defendant  being  one  of 
them)  were  talking  on  the  subject,  Moore 
expressed  himself  as  anxious  to  get  rid  of 
the  warrant,  and  of  New  and  his  family, 
who  occupied  premises  near  his  plantation ; 
and  thereupon  the  defendant  proposed,  for 
the  sum  of  twenty-five  dollars,  to  get  him 
rid  of  the  warrant,  and  to  have  New  and 
his  family  removed  from  the  place  then 
occupied  by  them.  Moore  had  no  money 
with    him    then,    but   ascertained    that  he 

could  get  it  from  Hankins,  who,  how- 
918      ever,  suggested  that  *he  might  set  up 

the  offset  aforesaid.  He  told  the  de- 
fendant that  he  was  so  anxious  to  get  rid  of 
the  warrant  and  the  News,  that  he  would 
give  the  sum  demanded,  if  he  would  dismiss 
the  warrant  at  New's  costs,  and  would  bind 
himself  to  get  them  away  from  the  premises 
then  occupied  by  them.  The  defendant 
then  hesitated,  and  declined  at  that  time  to 
accept  the  said  sum  and  undertake  so  to  do ; 
but  next  day,  at  a  sale  in  the  neighborhood, 
and  in  the  county  of  Halifax,  the  defendant 
and  Moore  met,  when  Moore  again  offered 
the  defendant  the  same  sum ;  and  the  de- 
fendant agreed  to  accept  it,  and  then  pre- 
pared a  writing  and  signed  the  same,  in 
these  words:  ** Received  of  James  M.  Moore 
the  sum  of  twenty-five  dollars,  to  be  applied 
to  the  removal  of  John  R.  New  from  the 
place  where  he  now  resides ;  and  in  the  case 
the  said  New  is  not  removed,  after  the 
1st  of  January,  1866,  the  above  amount  of 
twenty-five  dollars  is  to  be  returned  to  the 
said  J.  M.  Moore— this  the  7th  day  of  Sep- 
tember, 1865" — and  handed  it  to  Moore, 
who,  after  reading  it,  told  him  that  he  had 
left  out  the  main  thing,  and  that  was  the 
agreement  to  dismiss  the  warrant ;  and  then 
the  defendant  added  the  words  signed  by 
him  on  the  same  paper,  in  these  words: 
*  ^The  warrant  of  John  R.  New  against  J. 
M.  Moore  is  to  be  dismissed  at  the  costs  of 
the  said  New;'*  and  handed  it,  so  amended, 
to  Moore,  who  then  paid  him  the  sum  of 
twenty-five  dollars.  Moore  distinctly  stated 
to  the  defendant  at  the  time,  that  the  prin- 
cipal inducement  to  him  to  pay  the  said 
sum,  was  to  get  rid  of  the  warrant.  After- 
wards, John  R.  New,  finding  that  nothing 
had  been  done,  as  he   supposed,  by  the  de- 


fendant against  Moore,  gave  the  claim  to 
another  constable  to  warrant  upon ;  but  be- 
fore he  went  to  serve  the  warrant  npoo 
Moore,  New  ascertained  that  Moore  had 
settled  said  claim  with  the  defendant ;  told 
the  constable  to  warrant  the  defendant; 
and  the  constable  did  accordingly  serve  a 
warrant  upon   the  defendant  at  Hali- 

919  fax  court-house ;  *who  at  the  time  said 
he  owed  New  nothing,  and  had   noth- 
ing in   his   hands  belonging  to  him,    and 
objected    to   being    warranted   out   of    his 
magisterial    district;    and     thereupon    the 
constable    made   the   same   returnable  at  a 
place    within    the    magisterial    district    in 
which  the  defendant  resided ;  and  then  he 
went  to  Moore  to   summon   him   as  a    wit- 
ness ;  but  Moore  refused  to  go  unless  forced 
to   do  so ;  but  at    last    gave    up  to  him  the 
paper  hereinbefore    copied;    which,    when 
shown   to   New   by   said  constable,  he  told 
the  consfable    not   to  carry  on  the  warrant 
against  the  defendant  any  longer ;  and  went 
to    the  attorney   for  the  commonwealth  of 
this  county,    who,  after  reading  the  pa]>er, 
and  hearing   the   evidence   of   Moore,  sent 
them  in  before  the  grand  jury,  to  state  the 
facts  as  they  occurred.     Not  long  after  the 
presentment   was  made  on  the  evidence  of 
New  and  Moore,  John  R.  New  died.     The 
justice  of  the  peace  of  the  county  of   Hali- 
fax, who  was  in   the   habit   of   trying   the 
warrants  tried  in  the  district  of  which   the 
defendant  was  constable,   was  in  the   habit 
of  signing  blank  warrants  and  giving  them 
to   the   defendant,  who  was  in  the  habit  of 
filling  them  up  as  occasion  demanded ;  and 
nearly  all  the  warrants  tried  by   him   were 
issued  in  blank,  and    filled  up   by  the  con- 
stable   aforesaid;    and    such    blanks    were 
placed  in  the  hands   of  the  defendant;  and 
Moore  never  was  afterwards  cited  to  appear, 
at  any  time  or  place  by  the  defendant,   to 
answer  for  said  claim  so  given   to  him  by 
New  as  aforesaid. 

Old  paid  the  fine  and  costs,  and  the  judge 
of  the  court  suspended  the  judgment  until 
the  first  day  of  the  next  term  of  the  court. 
And  Old  obtained  a  writ  of  error  from  this 
court. 

Barksdale,  Mayo  and  Haymond,  for  the 
appellant,  insisted: 

1st.  That  the  presentment  was  de- 

920  fective.  It  does  not  *allege  that  the 
warrant  was  pending  before  any  cer- 
tain justice  or  court.  If  it  is  necessary  to 
prove  that  the  warrant  was  pending,  then  it 
was  necessary  to  allege  it ;  nothing  can  be 
supplied  by  intendment.  They  referred  to 
2  Hawkins*  Pleas  of  the  Crown,  p.  310,  { 
57 ;  p.  313,  {  60 ;  Newell  v.  The  Common- 
wealth, 2  Wash.  88;  2  Rob.  Pr.  (old  edi.) 
64,  73;  Conner  v.  Commonwealth,  2  Va. 
Cas.  30. 

■  2d.  The  Commonwealth  must  prove  the 
charge  as  laid  in  the  presentment.  Com- 
monwealth V.  Hickman,  2  Va.  Cas.  323; 
Tate  V.  Berry,  2  Bailey  S.  C.  R.  And 
there  is  no  proof  that  a  warrant  was  issued, 
or  that  it  was  dismissed.  The  only  proof 
that  can  be  relied  on  to  show  that  a  warrant 
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Had  been  issued  is  the  statement  of  the  ap- 
pellant to  Moore  that  he  had  a  warrant. 
Hut  he  is  not  estopped  by  his  admissions 
from  disproving  the  fact;  and  it  is  dis- 
proved. And  there  is  not  even  an  admission 
that  the  warrant  had  been  dismissed. 

The  Attorney-General,  for  the  Common- 
^vealth,  insisted: 

1st.  That  no  objection  having  been  taken 
to  the  presentment  in  the  Circuit  Court, 
either  before  the  verdict,  or  in  arrest  of 
judgment,  it  was  too  late  to  take  it  in  this 
court.  But  if  this  court  will  consider  the 
question,  it  must  be  as  if  in  arrest  of  judg- 
ment; and  if  there  is  enough  in  the  present- 
ment to  enable  the  court  to  give  judgment 
thereon  according  to  the  very  right  of  the 
case,  the  objection  will  not  be  sustained. 

This  prosecution  is  under  the  sixth  sec- 
tion of  ch.  194  of  the  Code,  ed.  of  1860,  p. 
799.  The  presentment  charges  that  Old 
'was  an  o^cer  authorized  to  serve  legal  proc- 
ess, and  that  he  received  a  certain  sum  of 
money  for  dismissing  a  warrant  in  his 
hands,  which  he  did  dismiss.  This  is  all 
-which  the  statute  requires  to  constitute  the 
offence ;  and  though  it  may  not  be  formally 
set  out,  that  cannot  avail  in  arrest  of  judg- 
ment to  defeat  the  prosecution. 
921  *2d.     He  insisted   that   the   admis- 

sions of  Old  were  sufficient  to  sustain 
the  prosecution.  1  Greenl.  Ev.  p.  628,  { 
521,  4th  ed. ;  13  John.  R.  529.  The  admis- 
sion was  several  times  repeated;  and  its 
truth  is  not  disproved  by  any  evidence. 

RIVES,  J.  The  petitioner  in  this  case  was 
convicted  at  the  October  term,  1866,  ot  the 
Circuit  Court  for  the  county  of  Halifax,  of 
having  received  a  bribe  for  the  non-per- 
formance of  a  duty  pertaining  to  his  office 
as  constable.  The  case  is  brought  to  this 
court  upon  a  bill  of  exceptions  to  the  court's 
refusal  of  a  new  trial  on  the  ground  that 
the  verdict  was  contrary  to  the  evidence. 
This  is  the  whole  and  only  case  presented 
by  the  record.  If  there  be,  as  it  is  now 
alleged  any  defect  in  the  indictment,  it 
escaped  the  notice  of  the  petitioner's  coun- 
sel below,  and  was  not  availed  of  either  by 
demurrer  before  trial,  or  by  plea  in  arrest 
of  judgment  after  verdict.  I  propose,  there- 
fore, first  to  confine  myself  to  the  issue 
made  by  the  pleadings  in  this  cause, 
namely,  the  sufficiency  of  the  evidence  to 
sustain  the  verdict. 

The  principle  which  governs  this  court 
on  questions  of  new  trial,  has  been  so  re- 
peatedly settled  as  to  render  it  unnecessary 
to  cite  the  various  cases  in  which  it  has 
been  determined.  For  obvious  reasons,  this 
court  invariably  declines  to  set  aside  ver- 
dicts, unless  the  evidence  is  plainly  insuffi- 
cient to  sustain  them.  Juries  are  the 
appropriate  triers  of  facts,  and  authorized 
to  draw  from  them  all  proper  inferences  and 
presumptions;  and  the  whole  scheme  and 
policy  of  our  law  forbid  the  inference  of  the 
court  with  their  verdicts,  unless  they  are 
manifestly  unsupported  by  or  contrary  to 
the  testimony. 

The  first  allegation    here,  of  the   insuffi- 


ciency  of  the   evidence,  is,  that  there  was 

no  proof  of  a  pending  warrant.     Not  being 

a  matter  of  record,  it  was  to  be  proved 

922  by  parol,  *and  in  such  a  manner  as  to 
satisfy   the   jury   of   the  fact.     Now, 

then,  it  was  shown  that  it  was  the  practice 
of  the  justice  tr3'ing  warrants  in  the  dis- 
trict of  which  the  petitioner  was  constable, 
to  issue  them  in  blank  with  his  signature, 
and  leave  the  constable  to  fill  them  up  as 
suitors  required — a  practice  so  prevalent  as 
to  make  it  the  ordinary  procedure  in  cases 
triable  by  single  justices.  It  was  further 
prove  that  the  constable  told  Moore  that  he 
had  such  a  warrant  against  him ;  and  after- 
wards, in  his  corrupt  agreement  with  Moore, 
he  undertook,  with  all  the  formality  of 
writing,  and  under  his  own  hand,  that  **the 
warrant  of  J.  R.  New  against  J.  M.  Moore 
should  be  dismissed  at  the  costs  of  the  said 
New."  The  jury,  therefore,  in  my  opinion, 
were  well  warranted  by  this  state  of  proofs, 
in  finding  qot  only  the  existence  of  the 
warrant,  but  the  further  and  material  fact, 
that  it  was  in  his  hands  and  under  his  con- 
trol. 

Again,  it  is  said,  no  warrant  could  have 
been  maintained  on  a  claim  for  damages  for 
killing  hogs;  but  such  was  not  New's 
claim,  as  set  forth  in  the  evidence ;  he  was 
suing  for  the  value  of  his  hogs,  waiving 
the  trespass,  &c. ;  but  even  had  it  been 
otherwise,  the  warrant  would  have  been 
good  under  the  act  of  the  restored  govern- 
ment, 1863-4,  {  3,  p.  32. 

The  third  and  last  ground  of  objection  is 
that  it  does  not  appear  that  the  claim  was 
to  have  been  collected  by  warrant ;  and  if 
so,  that  such  warrant  could  have  been  dis- 
missed by  the  justice  only,  and  not  by  the 
constable.  It  is  clear  that  the  claim  was 
put  into  his  hands  for  collection ;  and  it  is 
equally  clear,  by  his  verbal  and  written 
admission,  that  he  elected,  as  he  had  a 
right  to  do,  to  warrant  for  it.  He  did  not 
say  to  Moore,  '*I  have  a  claim  against  you 
from  J.  R.  New  for  the  value  of  two  hogs 
you  had  killed;"  but,  on  the  contrary,  **I 
have  a  warrant  against  you  for  the 
sum   of  eighteen   dollars  in   behalf  of 

923  *  J.  R.  New. ' '     And  when  he  received 
the  money   he  did  not  acknowledge  it 

to  be  in  satisfaction  of  a  claim  of  New,  but 
agreed  therefor  to  ''dismiss  the  warrant  of 
J.  R.  New;"  nor  did  he  pay  over  this 
money  or  any  part  thereof  to  New,  but  left 
him,  in  ignorance  of  the  transaction,  to 
seek  new  process  and  employ  another  con- 
stable to  assert  a  claim  which  he,  the  peti- 
tioner had  so  unlawfully  and  corruptly 
delayed  and  defeated.  There  is  not  a  par- 
ticle of  testimony  in  this  cause  to  extenuate 
the  conduct  of  the  petitioner;  he  permits 
New  to  descend  to  his  grave  without  any  ac- 
count of  this  unwarrantable  and  criminal 
abandonment  of  his  suit,  and  without  any 
apology  for  the  contumely  and  insult  of 
undertaking,  for  a  pecuniary  reward,  to 
remove  him  from  his  home  at  the  instance 
and  upon  the  representations  of  his  adver- 
sary. 
I     It  does  not  seem   to  me  correct  or  fair  to 
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impute  to  the  term  '^dismission"  any  of 
that  technical  force  or  meaning  which  it 
might  have  when  applied  to  cases  in  a 
court  of  record.  Used  in  the  connection  in 
which  it  is  here  employed,  it  is  tantamount 
to  ** abandonment,**  ** failure  to  prosecute, " 
or  "a  destruction  or  non-return  of  the  war- 
rant;** and  in  my  view  any  one  of  these 
acts  of  misfeasance  or  non-feasance  would 
constitute  that  official  delinquency  de- 
nounced and  punished  by  this  statute.  The 
constable  is  in  some  measure  the  agent  of 
those  placing  claims  in  his  hands  for  col- 
lection ;  and  when  acting  fairly  and  bona 
jfide,  might  be  well  authorized  to  dismiss 
their  warrants,  or  procure  them  to  be  dis- 
missed; nor  could  the  justice  entrusting 
iiim  with  warrants  signed  in  blank  object 
to  the  constable's  disposition  of  them;  or 
arrogate  to  himself  the  exclusive  and  empty 
formality  of  dismissing  warrants,  of  whose 
existence  he  had  not  been  cognizant;  nor 
in  such  a  case  of  corrupt  practice  as  that  at 
bar  could  it  be  expected  of  the  consta- 
924  ble  to  return  his  process  and  ask  *the 
justice  for  a  dismission  upon  the  dis- 
closure of  his  guilty  bargain  with  the 
defendant  to  the  warrant. 

I  have  thus  endeavored  to  consider  and 
dispose  of  this  case  as  it  is  made  out  by  the 
record,  and  I  cannot  refrain  from  saying 
that,  in  my  judgment,  there  could  be  no 
clearer  case  for  this  court's  refusal  to  in- 
terfere with  the  verdict  and  judgment 
below. 

But  it  is  now  contended  here,  for  the  first 
time,  that  the  verdict  of  guilty  does  not 
ascertain  an  offence,  because  the  indictment 
sets  out  none.  I  may  be  excused  for  saying 
that,  in  my  view,  the  value  of  this  discovery 
is  impaired,  and  its  reality  discredited,  by 
the  noticeable  fact  that  it  eluded  the  vigi- 
lance of  the  counsel  who  prepared  the  case 
for  appeal,  and  neither  demurred  or  removed 
an  arrest  of  judgment  on  account  of  this 
alleged  defect. 

Concede,  however,   that  this  case  is  now 
to  be  construed   as  if  pending  on  a  plea  in 
arrest  of  judgment   because   of  the  insuffi- 
ciency of  the  indictment.     Our  present  Code 
briefly  declares,    that    ** judgment    in  any 
criminal  case   after  a   verdict  shall  not  be 
arrested  nor  reversed  upon   an3''  exception 
to  the  indictment  or  other  accusation,  if  the 
offence   be  charged   therein  with  sufficient 
certainty  for  judgment  to  be  given  thereon 
according    to  the   very  right  of  the  case.*' 
Code,  ch.  207,  {  12,   p.  832.     This  is  a  con- 
densation or   abbreviation    of   the    Stat.  1 
Rev.  Code  1819,  ch.   169,  {  44,   and  involves 
no  discrepancy    in  meaning   or   substance. 
The    only    condition    required    to    obviate 
such  exception  after  verdict  (which,  under 
the  over-nice  practice  of  former  times,  had 
become,  in  the  language  of  L/ord  Hale,    ^'a 
disease  of  the  law,'*;  was  such  a  certainty 
in  the   charge   as   to   warrant   a   judgment 
thereon  according  to. the  very  right  of  the 
case.     To  ascertain   whether  this  condition 
is  ibet  by  this  indictment,  we  must  first  fix 
the  exact  requisites  of  this   statutory 
925      offence.     Code,    ch.    194,  *j  6,   p.  799. 


First,    the    subject    of     the    charge    must 
be  "an  officer  authorized  to  serve  legal  proc- 
ess.**   Secondly,  there  must  be  "the  receipt 
of   money   or  other  thing  of  value;**     and 
thirdly,    for   his   bribe  there  must   be    an 
"omitting  or  delaying   to   perform  a    duty 
pertaining  to  his  office.*'    These  are  all  the 
ingredients  of  the  offence.     As  to  the    first 
two,  no  question  is  made  or  doubt  expressed 
of  the  sufficiency  with  which   they   are   set 
forth  in  the  indictment ;  but  a  difficulty  is 
suggested  as  to  the  mode  in  which  the  non- 
performance of  the  official  duty  is   alleged. 
It  is  stated  as  consisting  in  "the  dismission 
of  a  pending  warrant'*   without   a  distinct 
averment  that  the  warrant  was  in  the  peti- 
tioner*s  custody,  or  without  mentioning  the 
justice  before  whom  it  was  pending.     Now, 
if  the  official  delinquency  was  only   predi- 
cated of  the   service  of  the  process,  there 
would   be   some   plausibility   in    the  objec- 
tion ;  but  the  statute   lays   it   more  broadly 
and  comprehensively,  as  a  neglect  of  '  *any 
duty  i>ertaining  to  his  office.*'     Hence  what 
relates  to  the  service  of  the  process  attaches 
only  to  the   description   of   the  officer;  and 
the  indictable  offence  embraces  the  omission 
on  the  part  of  such  officer,   for  a   bribe,   of 
any   duty    whatsoever     pertaining    to    his 
office.     I  have  heretofore  given  my  reasons 
for   treating  the  charge  of  dismissing  the 
warrant  under  the  circumstances,  as  equiv- 
alent to  the  charge  of  failing  to  serve  or  to 
return  or  to  prosecute  it  to  judgment ;  and 
therefore,  I  deem  this   part  of   the   indict- 
ment a  sufficient  and  certain  charge  of  the 
official  non-feasance,  of  which  the  petitioner 
was  convicted  and  sentenced. 

A   leading  authority  as  to  the  character 
of  the  defects   not  cured   by  the   statute  is 
the  case  of  The  Commonwealth  v.  Peas,  2 
Gratt.  629.     In  that  case  there  was  no  aver- 
ment of  one  of  the  requisites   of  the  statu- 
tory offence,  namely,    that    the    slave   was 
carried  from  one  county  to  another  without 
the  consent  of  the  owner ;  and  it  was 
926      *properly  held,  that  such  a  defect  was 
fatal  after  verdict,  and  was  not  cured 
by  the  statute.     But  how  dissimilar  is  that 
case  from  this?    Here  there  is  no   one  in- 
gredient of  this  ofi^ence  left  to  rest  upon  in- 
tendment or  implication ;  but  it  is  specially 
set  forth   by  a  direct,    positive,   and  clear 
averment,  needing  no  other  aid   in  its  con- 
struction than  what  may  be  derived  from  a 
right  and  reasonable  understanding  of  the 
terms  and  language  used.    There  is  no  such 
lack'of  circumstantial  description  of  the  of- 
fence   as   to  expose   the  petitioner  to  the 
danger  of  surprise  on  the  trial;  to  disable 
him  from  his  defence,   or  to  deprive  him, 
after  trial,  of  the  full  protection  of  the  ver- 
dict to  shield  him  from  another  prosecution ; 
all  of  wh^h  are  obvious  mischiefs  relied  oa 
to  avert  tne  statutory  cure  of  jeofails. 

I  do  not  deem  it  necessary  or  material  to 
consider  and  analyze  other  decisions  that 
have  been  made  by  this  court  upon  this 
question ;  they  all  turn  upon  the  palpable 
absence  of  averments  to  establish  and  char- 
acterize the  offence.  I  confess  myself  un- 
able    to    discern     the     substance     of    the 
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objections  taken  to  this  indictment.  They 
are  of  that  over-nice  description  which, 
however  they  might  have  availed  on  de- 
murrer while  the  defendant  could  have  been 
held  over  to  another  indictment —  a  question 
I  do  not  decide — ought  not  now,  in  my 
opinion,  to  enure  to  his  acquittal. 

For  these  reasons,  I  conclude  that  this 
indictment  should  be  adjudged  sufficient 
upon  a  plea  in  arrest  of  judgment,  ii»  such 
a  one  had  been  made  in  this  record;  and 
I  feel  a  greater  safety  and  ^confidence  in 
arriving  at  this  result,  because  sustained 
by  the  petitioner's  counsel  below,  who  made 
no  point  of  this  sort. 

Upon  all  these  grounds  of  review,  I  am 
for  affirming  the  judgment. 

MONCURE,     P.    The    offence    in- 

927  tended  to  be  charged  in  *the  present- 
ment in  this  case, was  that  created  by 

the  Code,  ch.  194,  {  6,  p.  799;  which  declares 
that  **if  any  officer  authorized  to  serve 
legal  process,  receive  any  money  or  other 
thing  of  value,  for  omitting  or  delaying  to 
perform  any  duty  pertaining  to  his  office,  he 
shall  be  confined,*'  &c.  As  the  terms  of 
the  statute  are  expressly  confined  to  *  *any 
officer  authorized  to  serve  legal  process,"  it 
might  plausibly  be  contended,  that  the  only 
duty  the  omission  os  delay  to  perform  which 
was  therein  referred  to  was,  the  duty  to 
serve  legal  process.  But  if  that  had  been 
the  intention  of  the  Legislature,  they  would 
probably  have  plainly  said,  *'for  omitting 
or  delaying  to  serve  any  such  process  com- 
ing to  his  hands  for  execution,"  instead  of, 
^*to  perform  any  duty  pertaining  to  his 
office."  These  general  terms  literally  em- 
brace any  duty  pertaining  to  the  office  of 
one  who  is  authorized  to  serve  legal  proc- 
ess; and  such,  I  think,  is  the  true  con- 
struction of  the  statute. 

The  natural  and  proper  mode  of  charging 
a  violation  of  this  statute  is,  to  aver  that 
the  accused  was  an  officer  authorized  to 
serve  legal  process,  as  for  example,  a  con- 
stable ;  that  while  he  was  such  officer,  it 
became  his  duty,  as  such,  to  perform  ascer- 
tain act,  as  for  example,  to  warrant  for  a 
claim  entrusted  to  him  for  that  purpose  and 
recoverable  by  warrant,  or  to  serve  a  war- 
rant which  had  been  issued  on  such  claim, 
and  placed  in  his  hands  for  execution,  &c. ; 
and  that  he  unlawfully  received  a  certain 
sum  of  money,  or  a  certain  other  thing  of 
value,  for  omitting  or  delaying  to  perform 
his  said  duty. 

While  this  would  be  the  natural  and 
proper  mode  of  making  the  charge,  and 
would  conform  to  the  very  terms  of  the 
statute,  it  might  be  sufficiently  made  in 
other  terms  which  are  substantially  the  same 
with  those  used  in  the  statute,  or  which 
show  conclusively  or  beyond  a  rational 
doubt  to  the  contrary,  that  the  accused 

928  is  guilty  of  the  *offence  described  in 
the    statute;  at    least  such    a   defect 

would  be  cured  by  the  verdict. 

In  this  case  the  presentment  does  not 
make  the  charge  in  the  natural  and  proper 
mode.     The  statute  prohibits  the  receiving 


of  money,  &c.,  for  a  nonfeasance,  for  omit- 
ting or  delaying  to^  perform  a  duty.  The 
presentment  charges^lhe  receiving  of  money 
for  doing  an  act — a  malfeasance  it  may  be 
— that  is,  it  charges  the  accused  with  un- 
lawfully receiving  twenty-five  dollars  from 
James  M.  Moore,  in  consideration  of  which 
he  unlawfully  agreed  to  dismiss  a  warrant 
then  pending  for  a  claim  which  had  been  put 
into  his  hands  as  constable  for  collection 
by  John  R.  New,  in  behalf  of  said  New 
against  the  said  Moore,  at  the  cost  of  said 
New,  and  that  he  did  afterwards  unlawfully 
dismiss  and  procure  to  be  dismissed  the  said 
warrant,  without  the  knowledge  or  consent 
of  said  New. 

To  be  sure,  the  presentment  concludes, 
and  so  the  accused  did  **  receive  money  fpr 
omitting  and  delaying  to  perform  a  duty 
pertaining  to  his  office  as  constable,"  &c. 
But  this  general  conclusion  in  the  word  of 
the  statute,  is  certainly  not  sufficient,  of 
itself,  to  require  the  accused  to  answer  the 
charge,  and  therefore  the  specification  con- 
tained in  the  preceding  part  of  the  present- 
ment cannot  be  stricken  out  as  surplusage, 
so  as  to  leave  enough  to  make  a  substan- 
tial and  sufficient  charge  of  the  offence 
created  by  the  statute.  It  was  necessar3*  to 
specify  the  offence ;  and  therefore  the  spec- 
i^cation  in  the  presentment  was  made. 

But  does  that  specification  charge  the 
offence?  It  does  not  do  it  expressly,  as  we 
have  seen.  It  does  it  argumentatively,  or 
by  implication  only,  if  at  all.  Is  the  im- 
plication necessary  or  inevitable?  Does  the 
specification  show  conclusively,  or  beydnd 
a  rational  doubt  to  the  contrary,  that  the 
accused  is  guilty  of  the  offence  created  by 
the  statute?  I  think  not.  The  ac- 
929  cused  might  have  done  the  *act  he  is 
charged  with  having  done  by  the  pre- 
sentment, and  still  not  have  been  guilty  of 
the  statutory  offence.  His  agreeing  to  dis- 
miss a  warrant,  and  afterwards  dismissing 
and  procuring  it  to  be  dismissed,  was  not, 
necessarily,  ** omitting  and  delaying  to  per- 
form a  duty  pertaining  to  his  office."  It 
may  be  argued  that  his  dismissing,  or  pro- 
curing to  be  dismissed,  the  warrant,  was, 
in  effect,  omitting  or  delaying  to  execute 
the  warran^.  But  this  is  not  so — at  least  in 
legal  contemplation.  The  warrant,  consist- 
ently with  the  presentment,  may  never 
have  come  to  his  hands  for  execution.  No 
averment  that  it  ever  did  is  contained  in 
the  presentment.  The  claim  was  put  into 
his  hands  for  collection,  and  it  is  probable 
that  the  warrant  also  was,  if  any  warrant 
was  ever  issued.  But  it  is  possible  that  a 
warrant  may  have  been  issued  on  the  claim 
and  put  in  the  hands  of  another  constable. 
Or  it  is  possible  that  the  warrant  may  have 
been  served  and  then  pending  for  trial  be- 
fore a  justice,  waiting  for  the  parties  to  be 
ready  with  the  witness  to  go  to  trial  in  a 
disputed  case.  If  in  such  a  state  of  the 
case  the  accused  had  received  twenty-five 
dollars  for  dismissing  the  warrant,  or  pro- 
curing it  to  be  dismissed,  what  duty  per- 
taining to  his  office  would  he  thereby  omit 
or  delay  to  perform?    With  what  duty  would 
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lie  be  charged  in  such  a  case?  The  warrant 
would  have  been  executed  and  returned,  the 
witness  summoned,  and  the  whole  matter 
would  have  been  in  the  hands  and  under  the 
control  of  the  justice,  who,  alone,  could 
dismiss  the  warrant.  The  constable  or  any 
body  else  might  procure  it  to  be  dismissed, 
and  thereby  be  guilty  of  a  criminal  act; 
but  it  is  not  perceived  how  he  could  be 
guilty  of  an  omission  or  delay  of  duty 
under  the  statute  in  question.  Again,  the 
claim  being  entrusted  to  the  accused  as  con- 
stable to  warrant  for,  he  had  authority  to 
collect  it,  I  suppose  even  after ,  warrant  is- 
sued,   and   he  and  his  sureties  would 

930  have  been  liable  for  the  money  so  *re- 
ceived,  as    for  money  collected  under 

execution.  Code,  ch.  150,  {  13,  p.  643.  He 
might,  therefore,  lawfully  have  received  the 
twenty-five  dollars  in  payment  of  the  claim 
and  costs,  and  to  have  the  warrant  dis- 
missed, and  afterwards  procured  the  warrant 
to  be  dismissed.  The  charge  of  these  facts, 
therefore,  is  not  a  charge  of  a  criminal 
offence,  much  less  the  offence  created  by 
the  statute.  It  is  true  the  acts  are  charged 
to  have  been  unlawfully  done;  but  the  word 
^^  unlawful"  is  not  sufficient,  in  such  a  case, 
to  bring  it  within  the  terms  of  the  statute. 
I  do  not  think  the  defect  in  the  present- 
ment in  this  case  is  cured  by  the  statute  of 
jeofails;  Code  832,  ch.  207,  J  12;  as  I  think 
will  plainly  appear  by  reference  to  the  au- 
thorities cited  in  the  margin  of  the  Code. 
2  Virginia  Cas.  122;  2  Leigh  709;  4  Id. 
675;  2  Gratt.  629.  That  statute  was  not 
intended,  as  was  well  said  by  the  court  in 
Barker's  case,  2  Va.  Cas.  122,  to  introduce 
a  carelessness  or  laxity  in  pleading,  but 
merely  to  cure  those  defects  which  the  over- 
nicety  of  the  courts  had  introduced  into  the 
common  law,  and  which  did  not  put  the 
rights  of  the  Commonwealth  or  the  accused 
into  jeopardy.  Trimble  v.  The  Common- 
wealth, 2  Va.  Cas.  143,  gives  an  instance 
of  a  defect  which  was  cured  after  verdict 
by  the  statute  of  jeofails.  The  statute  cre- 
ating the  offence  which  was  prosecuted  in 
that  case,  used  the  word  ** voluntarily,"  in 
describing  the  offence.  The  indictment 
omitted  that  word,  and  used  the  word  **  will- 
fully" in  lieu  thereof.  This  would  have 
been  a  fatal  defect  on  demurrer,  though 
cured  by  the  statute  after  verdict.  Accord- 
ing to  the  very  terms  of  the  statute,  the 
offence  must  be  charged  with  sufficient  cer- 
tainty in  the  indictment  or  other  accusation, 
for  judgment  to  be  given  thereon  accord- 
ing to  the  very  right  of  the  case.  There 
must  still  be  some  certainty  in  the  charge. 
But  here  the  objection  is  that  there  is  no 
certainty  in  the  charge;  indeed,  that 
the  offence  created   by  the  statute  on 

931  *which  the  presentment  is   founded  is 
not   charged    in    the   presentment  at 

all.  I  take  it  to  be  a  true  rule  of  law,  that 
wherever  the  facts  stated  in  an  indictment 
or  other  accusation  may  all  be  true,  and  yet 
the  accused  not  be  guilty  of  the  offence  in- 
tended to  be  charged  against  him, he  cannot 
be  thereon  lawfully  convicted  of  such  of- 
fence; and  that,  I  think  I  have  shown,  is 
the  case  here. 


I  do  not  mean  to  say  that  if  the  offence 
created  by  the  statute  had  been  properly 
charged  in  the  presentment,  the  jury  would 
not  have  been  warranted  in  finding  the  ac- 
cused guilty ;  much  less  do  I  mean  to  say, 
that  if  the  court  below  had  refused  to  aet 
aside  a  verdict  of  guilty  in  such  a  case,  this 
court  ought  to  reverse  the  judgment  on  tiiat 
ground.  What  I  mean  to  say  is,  that  ^rhen 
we  look  at  the  presentment,  and  see  that 
the  offence  is  not  charged  therein  at  all^ 
much  less  chafged  with  sufficient  certainty 
for  judgment  to  be  given  thereon,  accord- 
ing to'.the  very  right  of  the  case,  we  cannot 
look  to  the  evidence  to  see  whether  the 
offence  has  been  proved;  but  must  render 
judgment  in  favor  of  the  accused,  whatever 
offence  he  may  have  committed,  and  how- 
ever clearly  his  guilt  may  have  been 
proved. 

Upon  the  whole,  I  think  that  the  judg- 
ment ought  to  be  reversed,  and  judgment 
rendered  for  the  plaintiff  in  error,  non  ob- 
stante verdicto. 

JOYNBS,  J.,  concurred  in  the  opinion 
of  Moncure,  P. 

The  judgment  was  as  follows : 

It  seems  to  the  court,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
there  is  error  in  the  sai4  judgment  in  this 
— that  no  offence  is  charged  in  the  present- 
ment with  sufficient  certainty  for  judgment 
to  be  given  thereon  according  to  the  very 
right  of  the  case ;  therefore,  it  is  consid- 
ered that  the  said  judgment  be  re- 
932  versed  and  ^annulled.  And  this  court 
proceeding  to  enter  such  judgment  as 
the  said  Circuit  Court  ought  to  have  en- 
tered, it  is  further  considered  that,  notwith- 
standing the  verdict,  the  said  indictment  be 
quashed  and  the  plaintiff  in  error  be  dis- 
charged from  further  prosecution  under  the 
same,  and  go  thereof  without  day.  And  it 
appearing  that  the  amount  of  the  fine  and 
costs  of  the  prosecution  have  been  paid  into 
the  said  Circuit  Court,  it  is  ordered  that 
the  cause  be  remanded  to  the  said  court  for 
an  order  of  restitution  to  be  made  therein, 
if  the  said  amount  be  yet  in  the  hands  or 
power  of  the  court ;  which  is  ordered  to  be 
certified  to  the  said  Circuit  Court. 

Judgment   reversed. 
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*Jett  V.  The  Commonwealth. 

October  Term,  1897,  Richmond. 


I.  Crimes  Punishable  by  Federal  Coarts— Jnrlsdictl— 
of  State  Courts.^— A  State  court  has  Jurisdiction  to 
punish  an  act  made  an  offence  by  the  laws  of  the 
State,  thouifb  the  same  act  is  made  an  offence  by 
a  law  of  the  Consrress  of  the  United  States. 

^Crimes  Punishable  by  Federal  Courts— JnrUdictloa 
of  5tate  Courts.— In  Ex  parte  Houffhton,  8  Fed.  Bep. 
901,  the  court  said:  "The  act  of  passinsr  these  conn- 
terfelted  bills,  made  punishable  under  the  statnte 
of  the  state  under  which  the  relator  was  indicted. 
mlsrht,  and  often  would,  concur  with  others  to  con- 
stitute a  cheat  which  would  be  punishable  bylaws 
of  the  state  of  long*  standing  against  obtainlnr 
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«t  B«r.+— A  State  court  has 
jurisdiction  to  punish  the  offence  of  attempting  to 
pass  a  forced  note  purporting  to  be  a  note  of  one 
of  the  national  banks  of  the  United  States. 

At  the  May  term  1867  of  the  Circuit  Court 
of  Pittsylvania  county,  William  P.  Jett 
was  indicted  for  feloniously  uttering  and 
attempting  to  employ  as  true  a  forged  banl^ 
note  of  one  of  the  national  banks.  The 
indictment  is  as  follows: 

The  jurors  for  the  Commonwealth  of  Vir- 
ginia, empanelled  and  sworn  in  said  court 
for  the  body  of  the  county  aforesaid,  upon 
their  oath  present :  That  William  P.  Jett, 
late  of  the  county  aforesaid,  on  the  26th 
day  of  January,  1867,  and  in  the  said  county 
of  Pittsylvania,  feloniously  did  utter  and 
attempt  to  employ  as  true  to  John  L*.  Hurt 
a  certain  false  and  forged  note,  commonly 
called  a  bank  note  or  national  currency, 
purporting  to  be  a  true  and  genuine  note 
of  the  denomination  of  twenty  dollars, 
number  37,838,  dated  Philadelphia,  Pa., 
March  7th,  1864;  and  also  purporting  that 
the  Fourth  National  Bank  of  Philadelphia 
will  pay  twenty  dollars  to  bearer  on  demand 
— Pennsylvania ;  and  also  purporting  to  be 
signed  by  William  P.  Hamm,  pres- 
ident, and  Samuel  J.  Hoe  Mellan, 
934  *cashicr,  with  intent  to  defraud  the 
said  John  ti.  Hurt ;  he,  the  said  Wil- 
liam P.'  Jett,  at  the  time  he  uttered  and 
attempted  to  employ  as  true  the  said  last 
mentioned  forged  note,  to  wit :  on  the  day 
and  year  aforesaid,  in  the  county  aforesaid, 
well  knowing  the  same  to  be  forged,  against 
the  peace  and  dignity  of  the  Commonwealth. 

And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present :  that  the  said 
William  P.  Jett,  heretofore,  to  wit :  on  the 
26th  day  of  January,  in  the  year  1867,  at 
the  county  aforesaid,  feloniously  did  utter 
and  attempt  to  employ  as  true  to  John  L. 
Hurt,  a  certain  false  and  forged  bank  note 
for  the  payment  of  twenty  dollars,  purport- 
ing to  be  a  true  and  genuine  note  for  the 
payment  of  twenty  dollars  of  the  Fourth 
National  Bank  of  Philadelphia,  the  same 
being  a  banking  company  authorized  by 
law,  with  intent  to  defraud  the  said  John 
Lt.  Hurt;  he,  the  said  William  P.  Jett,  then 
and  there  knowing,  to  wit :  on  the  year  and 

money  or  sroods  by  privy  or  false  tokens.    Gen.  St. 
VL  e71,  S  28. 

'It  was  upon  this  srround,  that  the  passlnsr  the 
counterfeited  national  bank  bill  was  a  mere  private 
cheat  under  the  lawsof  Vlrirlnla,  that  the  conviction 
was  upheld  by  the  majority  of  the  court  in  Jett  v. 
Virginia.  18  Gratt  983.  (Am.  Law  Reg.  260,)  cited  at 
this  hearing*." 

See  also,  Hendricks*  Case.  6  Leigh  708  (where  it 
was  held  that  though  the  offender  be  indictable  in 
the  courts  of  the  United  States  for  the  offence 
against  the  laws  of  the  United  States,  he  is  also 
indictable  In  the  courts  of  Virginia  for  the  offence 
against  the  laws  of  the  state) ;  and  see  the  cases  re- 
viewed, and  the  discussion  in  the  principal  case. 

tSee  generally,  monographic  fw>/tfon**Forgery  and 
Ctounterfeiting"  appended  to  Coleman  v.  Common- 
wealth. 25  Gratt.  865. 


day  last  aforesaid,  the  said  false  and  forged 
note  to  be  false  and  forged,  against  the 
peace  and  dignity  of  the  Commonwealth. 

At  the  same  term  of  the  court  he  was 
tried,  and  on  the  trial  the  Commonwealth, 
having  proved  that  the  prisoner  had  passed 
to  John  L.  Hurt  the  note  mentioned  in  the 
indictment,  called  John  M.  Johnson  as  a 
witness.  He  stated  that  he  had  been  a 
bank  officer  for  a  long  time,  and  had  been 
in  the  habit  of  receiving  and  paying  out 
large  sums  of  bank  notes  of  different  banks 
in  and  out  of  the  State.  That  he  only  knew 
by  reputation  that  there  was  such  a  bank 
as  the  Fourth  National  Bank  of  Philadel- 
phia; that  he  could  not  say  certainly  he 
had  ever  seen  any  of  the  notes  of  that  bank ; 
had  had  no  correspondence  with  its  officers, 
and  did  not  know  the  signature  of  its  pres- 
ident and  cashier ;  but  that  the  plates  of 
the  bank  notes  of  all  the  national  banks  are 
kept  in  the  Treasury  Department  of  the 
United  States,  and  that  all  their  notes 
935  *are  issued  from  the  Treasury  Depart- 
ment to  the  several  banks;  and  the 
only  difference  in  the  notes  of  the  different 
banks  is  in  the  signatures  of  their  respec- 
tive officers.  That  he  was  a  judge  of  the 
genuine  notes  of  the  national  banks,  and 
could  distinguish  them  from  spurious  notes 
on  said  banks  without  knowing  the  signa- 
tures of  the  officers }  and  that  he  had  fre- 
quently seen  genuine  notes  on  different 
national  banks  of  the  same  plate  as  that  of 
which  the  note  in  question  purports  to  be 
assimilated. 

The  Commonwealth  then  offered  to  prove 
by  the  witness  that  the  note  described  in 
the  indictment  was  a  forged  and  spurious 
note.  But  the  prisoner  objected  to  the  evi- 
dence, on  the  ground  that  the  witness  did 
not  have  sufficient  knowledge  of  the  notes 
of  the  Fourth  National  Bank  of  Philadel- 
phia to  speak  upon  the  subject.  But  the 
court  overruled  the  objection,  and  permitted 
the  proof  to  go  to  the  jury,  to  have  such 
weight  with  them  as  they  might  think  it 
entitled  to  have  from  the  knowledge  of  the 
witness  on  the  subject.  And  thereupon 
the  prisoner  excepted. 

The  jury  found  the  prisoner  guilty,  and 
fixed  the  term  of  his  imprisonment  in  the 
penitentiary  at  three  years.  And  then  the 
prisoner  moved  in  arrest  of  judgment  on 
the  grounds: 

1.  Because  it  appears  upon  the  face  of 
the  indictment,  that  the  offence  charged  is 
one  of  which  the  United  States  courts  have 
exclusive  cognizance  under  the  act  of  Con- 
gress, entitled  **an  act  to  establish  the 
judicial  courts  of  the  United  States,  »*  ap- 
proved 24th  September,  1789 ;  and  under  a 
further  act  of  Congress,  entitled  *  *an  act  to 
provide  a  national  currency,  secured  by  a 
pledge  of  United  States  bonds,  and  to  pro- 
vide for  the  circulation  and  redemption 
thereof,"  approved  3d  June,  1864;  and  that 
the  courts  of  the  State  of  Virginia  have 
therefore  no  jurisdiction  to  try  and  punish 
said  offence. 

2d.  Because  the  note,  as  to  which  the 
936      said  false  uttering  *is  charged  in  said 
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indictment  to  have  been  committed  is 
insufficiently  described  in  the  second  count 
thereof,  and  that  therefore  no  judg- 
ment can  be  legally  entered  therein ;  and 
for  these  reasons,  be  prays  that  judgment 
against  him  may  be  arrested. 

But  the  court  overruled  the  motion,  and 
sentenced  the  prisoner  in  accordance  with 
the  verdict.  And  he  thereupon  applied  to 
this  court  for  a  writ  of  error ;  which  was 
awarded. 

C.  E.  Dabney  and  Barksdale,  for  the  pris- 
oner. 

The  Attorney  General  and  Turner,  for 
the  Commonwealth. 

The  case  is  so  fully  argued  by  the  judges 
that  the  argument  of  the  counsel  is  omitted. 

RIVESf  J.  The  indictment  in  this  case 
sets  forth  the  ofiPence  of  passing  a  counter- 
feit note  of  the  Fourth  National  Bank  of 
Philadelphia,  knowing  it  to  be  so,  under 
the  Code,  ch.  193,  {  3,  p.  797,  making  **the 
uttering  of  a  forged  note  or  bill  of  a  bank- 
ing company,  knowing  it  to  be,  &c.," 
punishable  by  confinement  in  the  peniten- 
tiary not  less  than  two  nor  more  than  ten 
years. 

In  an  act  of  Congress  entitled  ^'an  act  to 
provide  a  national  currency,  secured  by  a 
pledge  of  United  States  bonds,  and  to  pro- 
vide for  the  circulation  and  redemption 
thereof,''  the  same  act  thus  indicted  is 
made  punishable  by  '^imprisonment  at  hard 
labor  for  a  period  not  less  than  five  nor 
more  than  seven  years,  and  by  fine  in  a 
sum  not  exceeding  one  thousand  dollars." 
Acts  Thirty-eighth  Cong.  Sess.  1,  ch.  106, 
3  59. 

This  collocation  of  these  separate  enact- 
ments shows,  at  a  glance,  that  the  same 
act — namely,  the  passing,  with  a  guilty 
knowledge  of,  forged  bank  bills,  has 
937  been  made  an  *offence,  both  by  this 
State  and  the  Congress  of  the  United 
States.  The  State  law,  though  anterior  to 
the  creation  of  the  national  banks,  and 
consequently  to  the  existence  of  their  notes, 
employs  nevertheless  language  of  such 
general  and  comprehensive  import  as  to 
embrace  the  note  of  a  banking  company, 
whensoever  or  b3'  whomsoever  created,  or 
wheresoever  situated. 

If  this  act  of  passing  this  counterfeit 
bank  bill  is  to  be  deemed  one  and  the  same 
offence,  whether  viewed  in  reference  to  the 
criminal  code  of  the  States  or  the  criminal 
laws  of  the  United  States,  then  it  would  be 
conceded,  I  presume,  that  it  was  exclusively 
cognisable  by  the  United  States  courts. 
The  constitution  of  the  United  States,  in 
Art.  Ill,  i  2,  ch.  1,  extends  '*the  judicial 
power  to  all  cases,  in  law  and  equity,  aris- 
ing under  this  constitution,  the  laws  of  the 
United  States,"  &c.  The  judiciary  act  of 
24th  September,  1789,  after  giving  to  the 
circuit  courts  jurisdiction  concurrently  with 
the  several  States  of  civil  suits,  &c.,  de- 
clares, they  * 'shall  have  exclusive  cogni- 
zance of  all  crimes  and  offences  cognizable 
under    the   authority   of  the  United  States, 


except  where  this  act  otherwise  provides,  or 
the  laws  of  the  United  States  shall  other- 
wise direct,"  Ac. 

Now,  if  this  offence  is  defined  and  pun- 
ished by  the  law  of  the  United  States  of  3d 
June,  1864,  it  follows,  as  a  necessary  con- 
sequence, that  it  is  within  the  exclnsive 
Jurisdiction  of  the  Federal  courts.  Fecly's 
case,  1  Va.  Cas.  321,  is  an  authority  for 
this  position.  It  was  an  indictment  for 
larceny  of  packages  out  of  the  mail  of  the 
United  States,  *  *contrary  to  the  form  of  the 
act  of  Congress  of  the  United  States  in 
such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  Common- 
wealth." It  was  a  solecism  on  the  face  of 
the  indictment;  and  the  court  unanimously 
decided  ^'that,  as  the  ofiPence  described  in 
the  indictment  was  created  by  act  of 

938  Congress,  *the    State   court    had  not 
jurisdiction  thereof. ' '     And  I  presume 

the  same  judgment  would  have  been  given 
if  the  indictment  had  been  differently  and 
more  adroitly  framed,  so  as  to  aver  a  lar- 
ceny out  of  facts  really  constituting  a  rob- 
bery of  the  mail. 

The  principle  of  exclusive  jurisdiction  in 
the  Federal  courts,  however,  allows  of  this 
exception,  that  the  laws  of  Cong-ress  may 
save  to  the  State  courts  a  concurrent  juris- 
diction. When  this  is  done,  it  is  not  to  be 
considered  as  a  grant  of  jurisdiction  from 
Congress,  and  therefore  null,  as  in  Jackson 
V.  Rose,  2  Va.  Cas.  34;  but  simply  as  re- 
storing to  the  States  a  jurisdiction  origi- 
nally possessed  by  them  concurrently  with 
the  Federal  courts ;  and  by  virtue  of  the 
express  provision  in  the  judiciary  act  of 
1789,  enabling  Congress  to  make  such  ex- 
ception to  **the  exclusive  cognizance  of 
crimes,"  &c.  Notable  instances  of  this 
saving  under  the  acts  of  Congress  existed 
in  relation  to  the  ofiPences  of  counterfeiting 
coin  and  forging  notes  of  the  United  States 
Bank,  &c.  Thus,  in  Rasnick's  case,  2  Va. 
Cas.  356,  no  question  was  raised  as  to  the 
rightfulness  of  the  State  jurisdiction  over 
the  offence  of  counterf citing  coin,  doubtless 
because  of  the  proviso  to  the  act  of  Con- 
gress denouncing  the  offence.  The  cases 
of  Pitman,  1  Brevard's  R.  32,  and  Tuxt,  2 
Bailey's  R.  44,  rest  upon  the  same  saving 
in  the  act  of  Congress  against  the  counter- 
feiting bills  of  the  United  States  Bank. 
A  case  from  Georgia,  Rouse  v.  State,  4 
Georgia  R.  136,  was  cited,  but  while  the 
question  was  raised,  it  was  not  decided, 
and  Judge  L/umpkin  evidently  inclined 
against  the  assumption  of  State  jurisdic- 
tion. In  the  case  of  Antonio,  3  Brevard's 
R.  562,  on  an  indictment  for  passing  coun- 
terfeit coiiXf  the  question  of  State  jurisdic- 
tion was  considered,  and  the  jurisdiction 
entertained  under  the  clause  of  the  act  of 
Congress  declaring,  *^ nothing  in  this  act 
shall  be  construed  to  deprive  the  in- 

939  dividual  States  of  jurisdiction,  'under 
the    laws  of  the  several  States,  over 

offences  made  punishable  by  this  act." 
Judge  Colcock  treats  this  as  a  ''legislative 
construction  of  the  constitution,"  and  Judge 
Bay  as   a    ''saving  and   reservation  of  the 
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ri^ht  of  the  State  courts  to  punish  this 
oi¥ence  under  State  laws,  if  any  such  salvo 
OX"  reservation  was  necessary . "  Hendrick's 
osise,  5  Leigh  707.  ** Without  these  pro- 
visos," says  Chancellor  Kent,  (1  Com.  399,) 
*  *  the  State  courts  could  not  have  exercised 
concurrent  jurisdiction  over  those  offences 
oonsistently  with  the  judiciary  act  of  1789." 
n^his  class  of  cases,  therefore,  does  not  ap- 
I>ly  where  the  laws  of  Cong'ress  make  no 
reservation  of  jurisdiction  to  the  State 
oourts. 

No  doubt  exists  as  to  the  exclusive  juris- 
<liction  of  the  United  States  in  cases  affect- 
ing- ambassadors,  &c.,  cases  of  admiralty 
and  maritime  jurisdiction,  &c.,  and  that  it 
x-ests  with  Congress  at  its  election  to  extend 
"this  exclusive  jurisdiction  to  all  cases  aris- 
ing- under  the  constitution  and  laws  of  the 
United  States,  &c.  1  Kent's  Com.  pp.  426, 
S-9,  and  2  Story  on  Const.  {  1740,  p.  560. 
This  avoids  the  repugnancy  and  interfer- 
ence of  two  legislative  wills  being  exercised 
over  one  and  the  same  subject,  as  shown 
bj  Judge  Washington  in  his  opinion  in  the 
case  of  Houston  v.  Moore,  5  Wheat.  R.  1 ; 
and  wherever  the  concurrent  jurisdiction 
remains  in  both  courts,  it  would  seem  to 
follow,  as  this  able  judge  holds,  that  the 
plea  of  autrefois  acquit  or  convict  would 
lay  to  either  tribunal.  But  the  existence 
of  this  concurrent  jurisdiction  must  be 
traced  in  cases  of  crimes  ' 'cognizable  under 
the  authority  of  the  United  States"  to  some 
express  Congressional  enactment,  and  is 
not  a  matter  left  to  inference.  Any  legis- 
lation by  Congress  in  a  case  within  its 
jurisdiction  supersedes  all  State  legislation 
and  impliedly  prohibits  it.  Prigg  v.  Com- 
monwealth of  Pennsylvania,  16  Peters  U. 
S.   R.    539;  Sturges  v.    Crowningshield,    4 

Wheat.  R.  122,  193. 
940  *Thus  the  law  seemed  to  stand  until 
the  decision  of  the  Supreme  Court  in 
1847,  in  the  case  of  Fox  v.  The  State  of 
Ohio,  5  How.  U.  S.  R.  410.  This  decision 
was  based  chiefly  on  the  idea  that  the  con- 
stitutional function  of  Congress  was  limited 
to  the  counterfeiting  of  coin ;  and  did  not 
extend  to  the  separate  and  different  offence 
of  uttering  counterfeit  coin.  **We  think  it 
manifest,"  say  the  court,  **that  the  lan- 
guage of  the  constitution,  by  its  proper 
signification,  is  limited  to  the  facts  or  to 
the  faculty  in  Congress  of  coining  and  of 
stamping  the  standard  value  upon  what  the 
government  creates  or  shall  adopt,  and  of 
punishing  the  offence  of  producing  a  false 
representation  of  what  may  have  been  so 
created  or  adopted.  The  imposture  of  pass- 
ing a  false  coin  creates,  produces  or  alters 
nothing ;  it  leaves  the  coin  where  it  was ; 
affects  its  intrinsic  value  in  no  wise  what- 
soever. * ' 

This  decision  seems  to  have  been  differ- 
ently interpreted  to  the  District  Courts  of 
the  United  States.  Judge  Conkling,  of 
New  York,  construed  it  as  denying  juris- 
diction to  the  United  Staites  Courts  of  the 
offence  of  passing  counterfeit  coin;  and 
concluded  by  saying:  ** Perhaps  the  subject 
may,  hereafter,  upon  maturer  consideration. 


be  placed  by  the  Supreme  Court  on  a  more 
satisfactory  footing ;  either  by  deciding  the 
power  to  punish  all  offences  against  the 
coin  to  be  concurrent  in  the  nation  and 
the  States;  or,  which  would  still  more 
effectually  remove  the  difficulty,  by  recon- 
sidering the  decision  of  Fox  v.  The  State 
of  Ohio,  and  adopting  the  doctrine  main- 
tained by  Mr.  Justice  Mcl^ean.  But  so 
long  as  that  doctrine  remains  unshaken  b3* 
the  authority  from  which  it  emanated,  I 
must  decline  to  exercise  jurisdiction  of  the 
offence  of  passing  counterfeit  coin.** 
Monthly  Law  Reporter,  May,  1849,  p.  90. 
This  opinion  of  the  Supreme  Court  came 
under  the  review  and  consideration  of  Judge 
Brockenbrough,  at  the  September  term, 
1847,  of  his  court  for  the  Western  Dis- 

941  trict  *of  Virginia.     The  Law  Reporter 
for  January,    1848,    p.    401.     He  com- 

batted  the  position  of  Judge  Daniel,  that 
*^the  language  of  the  constitution  was  lim- 
ited to  the  facts  or  to  the  faculty  in  Con- 
gress of  coining,'*  Ac;  or,  in  plainer 
language,  **that  the  term  counterfeiting 
has  a  perfectly  definite  signification,  and 
can  only  be  applied,  by  any  just  interpre- 
tation of  its  meaning,  to  the  act  of  making 
and  forging,  and  not  to  the  act  of  circu- 
lating counterfeit  coin;'*  and  sustained 
the  constitutionality  of  a  law  of  the  United 
States,  prohibiting  the  circulation  of  coun- 
terfeit coin,  as  the  exercise-  of  an  implied, 
not  an  express  power.  Unlike  Judge  Conk- 
ling, he  did  not  deem  the  case  of  Malinda 
Fox  in  the  way  of  this  conclusion ;  but  to 
reconcile  its  authority  with  his  position, 
invoked  the  reasoning  of  Judge  Daniel 
against  the  objection  of  a  liability  to  be 
tried  for  one  and  the  same  crime  before  the 
separate  courts  of  two  governments;  and 
resolved  that  reasoning  in  favor  of  a  con- 
current jurisdiction  in  both  the  Slate  and 
Federal  courts.  But  the  gist  of  that  case 
was  a  plain  denial  of  the  power  to  punish 
the  circulation  under  the  grant  **to  provide 
for  the  punishment  of  counterfeiting  the 
coin  of  the  United  States;"  and  Judge 
Daniel,  while  resting  that  denial  on  **the 
established  import  of  the  phrase,  counter- 
feiting the  coin,  and  the  description  of  the 
acts  to  which  that  phrase  is  restricted,*' 
adds  with  emphasis,  **that  if  within  the 
power  conferred  by  the  clauses  of  the  con- 
stitution above  quoted,  can  be  drawn  the 
power  to  punish  a  private  cheat  effected  by 
means  of  a  base  dollar,  that  power  certainl3' 
cannot  be  deduced  from  either  the  common 
sense  or  the  adjudicated  meaning  of  the 
language  used  in  the  constitution,  or  from 
any  apparent  or  probable  conflict  which 
might  arise  between  the  Federal  and  State 
authorities,  operating  each  upon  these  dis- 
tinct characters  of  offence. '*  Had  the  court 
in  this  case  held  that  the  passing  of  coun- 
terfeit money   was  cognizable   under 

942  the    *constitution    and    laws    of    the 
United    States,    they   need    not   have 

gone  further  to  sustain  the  concurrent  ju- 
risdiction of  Ohio,  than  a  simple  citation 
of  the  saving  of  ** jurisdiction  to  the  courts 
of  the  individual  States,  under  the  laws  of 
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the  several  States,  over  offences  punishable 
by  this  act;"  4  Stat,  at  Large  121;  which 
was  specially  dwelt  upon  in  the  arg'ument 
of  the  case.  That  this  was  not  done,  cor- 
roborates the  interpretation  I  have  placed 
upon  it. 

This  case  has  provoked  much  controversy 
as  to  its  meaning'.  On  the  3d  of  March, 
1825,  Congress  passed  an  act  (4  Stat,  at 
L/arge  121,)  for  the  punishment  of  persons 
who  shall  bring  into  the  United  States, 
with  intent  to  pass,  any  counterfeit  coin ; 
and  also  for  the  punishment  of  the  offence 
of  passing  such  counterfeit  coin.  In  1848, 
at  a  Circuit  Court  for  the  Northern  District 
of  New  York,  an  indictment  was  found, 
before  Justices  Nelson  and  Conkling, 
against  Peter  Marigold,  for  a  violation  of 
this  act ;  and  upon  a  disagreement  of  the 
•justices  upon  a  demurrer  to  the  indictment, 
questions  affecting  the  constitutionality  of 
-this  law,  were  certified  to  the  Supreme 
Court.  It  was  contended  by  the  counsel 
for  the  defendant,  that  the  whole  question 
had  been  adjudicated  in  the  case  of  Fox  v. 
The  State  of  Ohio;  and  that  by  virtue  of 
that  decision,  the  law  of  Congress  must  be 
held  to  be  unconstitutional.  But  such  was 
not  the  opinion  of  the  court.  The  law  was 
held  to  be  constitutional ;  and  this  decision 
was  said  not  to  conflict  with  the  case  of 
Fox  V.  The  State  of  Ohio.  In  referring  to 
this  latter  case.  Judge  Daniel  rested  it  upon 
this  position,  namely:  '^that  the  same  act 
might,  as  to  its  character  and  tendencies 
and  the  consequences  it  involved,  consti- 
tute an  offence  against  both  the  State  and 
Federal  governments,  and  might  draw  to 
its  commission  the  penalties  denounced  by 
either,  as  appropriate  to  its  character  in 
reference  to  each.*'  The  United  States  v. 
Marigold,  9  How.  U.  S.  R.  560.  Hence 
943  the  deduction  of  Conkling,  *J.,  from 
Fox's  case  against  the  power  of  Con- 
gress to  punish  the  uttering  of  counterfeited 
coin ;  and  the  conclusion  of  Brockenbrough, 
J. ,  from  the  same  case,  in  favor  of  a  con- 
current jurisdiction  over  such  an  offence, 
are  alike  erroneous ;  and  the  Supreme  Court 
has  finally  settled  down  in  this  last  case, 
upon  a  separate  and  independent  jurisdic- 
tion over  the  same  offence  in  both  the  State 
and  Federal  courts,  if  we  are  to  accept  the 
reasoning  of  Judge  Daniel  in  his  effort  to 
reconcile  these  two  cases,  as  not  obiter,  but 
res  ad  judicata.  But  I  am  constrained  to 
believe  that  the  assertion  in  this  last  case, 
of  the  power  of  Congress  to '  punish  the 
uttering  of  counterfeit  coin,  is  scarcely 
reconcilable  with  the  declaration,  heretofore 
quoted  from  Fox's  case,  *' that  the  language 
of  the  constitution,  by  its  proper  significa- 
tion, is  limited  to  the  facts  or  to  the  faculty 
in  Congress  of  coining,"  &c. 

This  doctrine  of  parting  offences  so  as  to 
be  triable  before  separate  tribunals,  and 
rendering  offenders  for  the  same  act  amen- 
able both  to  State  and  Federal  authorities, 
is  for  the  first  time  hinted  at  in  Fox's  case, 
and  distinctly  enunciated  in  Marigold's. 
In  view  of  the  conceded  fact  that  the  judi- 
cial power  of  the  United  States  exclusively 


embraces  offences  created  by  Congress,  it 
would  seem  strange  that  that  jurisdiction 
could  be  invaded  by  a  State  law  taking 
cognizance  of  the  same  offence,  nnder  the 
pretext  that  it  bears  a  special  relation  to 
the  citizens  of  the  State.  The  Federal 
government,  as  well  as  the  State  govern- 
ment, acts  directly  upon  the  citizen ;  and 
by  the  constitution,  ^  4he  citizens  of  each 
State  are  entitled  to  all  privileges  and  im- 
munities of  citizens  in  the  several  States.*' 
The  people  of  the  United  States  are  thus 
citizens  of  two  governments;  bnt  these 
governments  act  in  different  and  well-de- 
fined spheres.  *'The  constitution  of  the 
United  States,"  however,  "is  the  supreme 
law   of  the  land;  and  the  judges  in 

944  every  State  are  bound  thereby,  *any- 
thing   in   the  constitution  or  laws  of 

any  State  to  the  contrary  notwithstand- 
ing." It  does  not,  therefore,  consist  with 
the  theory  of  our  governments.  State  and 
Federal,  to  attribute  to  the  latter  an  ex- 
clusive cognizance  of  an  offence  while  yon 
tolerate  jurisdiction  of  it  in  the  former,  on 
the  plea  that  the  same  act  is  resolvable 
into  an  offence  also  against  the  State. 
This  is  a  virtual  conflict  of  authority  for- 
bidden by  our  written  constitutions.  The 
judicial  power  extends  to  all  cases  affecting 
ambassadors;  can  any  State  punish  them 
for  infractions  of  its  laws?,  to  all  cases  of 
admiralty  and  maritime  jurisdiction ;  can 
such  cases  be  transmuted  by  any  legal 
alchemy  into  subjects  of  State  jurisdiction? 
Shall  the  exclusive  cognizance  of  Congress 
and  the  exclusive  juri^iction  of  the  United 
States  courts  be  ousted  and  defeated  by  this 
ingenious  device  of  treating  the  same  act 
as  also  coming  within  the  purview  of  State 
laws?  If  this  doctrine  be  correct,  such  re- 
sults must  follow.  All  the  provisions  of 
the  constitution  securing  to  Congress  an 
exclusive  power,  or  vesting  in  its  courts  an 
exclusive  jurisdiction,  may  be  set  at  naught 
and  nullified  by  State  laws.  It  would  be 
in  vain  for  Congress  to  have  the  power  of 
punishing  the  counterfeiting  of  its  securi- 
ties and  coin ;  the  States,  under  this  doc- 
trine, could  divest  it  by  laws  against  the 
same  offences.  In  like  manner,  the  offence 
of  robbing  the  'mail  might  be  treated  as 
*  larceny"  in  a  State  court;  and  the  penal- 
ties affixed  by  Congress,  as  in  the  case  at 
bar,  to  the  passing  of  counterfeited  bills 
of  the  national  banks,  be  exchanged  for 
the  penalties  under  State  laws  upon  the 
passing  of  any  forged  bills.  This  difficulty 
is  not  obviated  by  the  comity  of  leaving 
the  jurisdiction  finally  to  the  tribunal  that 
first  assumes  it ;  16  Mass.  R.  171 ;  3  Yeig. 
167 ;  Payne's  Cir.  Ct.  R.  621 ;  nor,  when 
the  danger  arises  in  this  way  of  being 
punished  twice  for  the  same  offence,  by  an 
application  to  the  President  to  order  a  nolle 
prosequi,   or  grant   a   pardon.     Such 

945  *resorts  or  securities  for  personal  pro- 
tection are  too  frail,  as  resting  in  the 

discretion  and  practice  of  courts.  A  higher 
guarantee  exists  in  the  constitution  under 
the  fifth  article  of  the  amendments.  While 
it    imports   a   restriction   upon  the  govern - 
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ment  of  the  United  States,  and  not  of  the 
separate  States,  it  is  nevertheless  a  part  of 
that  ** supreme  law  of  the  land,"  to  which 
^7e,  as  judges,  are  bound  to  conform.  I  do 
not  feel  at  liberty,  therefore,  to  sustain  any 
doctrine  like  this,  which  seems  to  me  to 
contravene  the  fundamental  polity  of  the 
United  States,  and  especially  this  great 
constitutional  guaranty  of  the  citizen 
ag'ainst  the  harassment  of  repeated  prose- 
cutions for  the  same  offence. 

But  I  must  admit  that  this  doctrine,  in 
all  its  breadth  and  consequences,  is  avowed 
and  maintained  by  Chief  Justice  Taney  in 
the  Circuit  Court  at  Richmond,  May  term, 
1849,  in  the  case  of  United  States  v.  Amy, 
reported  in  the  quarterly  Law  Journal  (A. 
B.  Guigon,  editor),  for  July,  1859,  p.  163. 
The  direct  and  material  point  decided  in 
that  case  was  that  the  slave  Amy  came 
under  the  designation  of  *^a  person"  in  the 
22d  section  of  the  act  of  Congress,  passed 
March  3d,  1825,  which  provides,  that  if 
''any  person  shall  steal  a  letter  from  the 
mail,  the  offender  shall,  upon  conviction, 
1)6  imprisoned  not  less  than  two  nor  more 
than  ten  years."  Collateral  questions  as 
to  the  competency  of  Congress  to  deprive 
the  owner  of  his  slave  by  imprisonment 
and  without  compensation,  were  also  dis- 
cussed and  disposed  of  by  this  eminent 
judge.  In  the  conclusion  of  his  opinion, 
he  uses  this  strong  and  decisive  language: 
"In  maintaining  the  power  of  the  United 
States  to  pass  this  law,  it  is,  however, 
proper  to  say,  that  as  these  letters  with  the 
money  in  them  were  stolen  in  Virginia,  the 
party  might  undoubtedly  have  been  pun- 
ished in  the  State  tribunals,  according  to 
the  laws  of  the  State,  without  any  reference 
to  the  postoffice  or  the  act  of  Congress, 
946  *because,  from  the  nature  of  our  gov- 
ernment, the  same  act  may  be  an 
offence  against  the  laws  of  the  United 
States  and  also  of  a  State,  and  be  punish- 
able in  both.  This  was  considered  and  de- 
cided in  the  case  of  Fox  v.  State  of  Ohio, 
5  How.  U.  S.  R.  410,  and  in  the  case  of 
United  States  v.  Peter  Marigold,  9  How. 
U.  S.  R.  560;  and  his  punishment  in  one 
sovereignty  is  no  bar  to  his  punishment  in 
the  other.  Yet,  in  all  civilized  countries, 
it  is  recognized  as  a  fundamental  principle 
of  justice,  that  a  man  ought  not  to  be  pun- 
ished twice  for  the  same  offence.  And  if 
this  party  had  been  punished  for  the  lar- 
ceny in  the  State  tribunal,  the  court  would 
have  felt  it  to  be  its  duty  to  suspend  sen- 
tence, and  to  represent  the  facts  to  the 
President,  to  give  him  an  opportunity  of 
ordering  a  nolle  prosequi  or  granting  a 
pardon.  But  there  does  not  appear  to  have 
been  any  proceeding  in  the  State  tribunals 
or  under  the  State  laws  to  punish  the 
offence." 

This  language  is  strong  and  persuasive, 
but  does  not  attain  to  that  authority  and 
obligation  which  attach  to  the  judgment 
of  a  court  of  final  resort.  Authorities  to 
the  contrary,  however,  abound,  and  espe- 
cially on  the  point  on  which  this  case  turns, 
namely,    that   the  State  courts  cannot  take 


jurisdiction  of  a  prosecution  for  an  offence 
against  an  act  of  Congress,  or  for  the  re- 
covery of  a  penalty  for  the  violation  of  the 
penal  laws  of  the  United  States.  Common- 
wealth V.  Feeley;  1  Va.  Cas.  321 ;  Jackson 
V.  Rose,  2  Ibid.  34;  United  States  v.  Lath- 
rop,  17  Johns.  R.  4;  Haney  v.  Sharp,  1 
Dana's  R.  442;  State  v.  McBride,  1  Rice*s 
So.  Ca.  R.  400;  Mattison  v.  Missouri,  3 
Missouri  R.  421,  &c. 

The  manner  in  which  this  question  is 
stated  by  that  eminent  jurist.  Chancellor 
Kent,  shows  the  inclination  of  his  mind. 
He  says:  **And  here  the  enquiry  naturally 
suggests  itself,  can  the  State  courts,  con- 
sistently with  those  decisions,  sustain  a 
criminal  prosecution  for  forging  the 

947  *paper  of   the    Bank    of   the    United 
States,  or  for  counterfeiting  the  coin 

of  the  United  States?  These  are  cases 
arising  under  acts  of  Congress  declaring 
the  offence.  The  State  courts  have  exer- 
cised criminal  jurisdiction  over  these 
offences  as  offences  against  the  State ;  but 
it  is  difficult  to  maintain  the  jurisdiction 
upouv  the  doctrine  of  the  Supreme  Court  of 
New  York  in  the  case  of  Lathrop ;  and  if 
it  be  entertained,  there  are  difficulties  re- 
maining to  be  definitely  cleared.  These 
difficulties  relate  to  the  effect  of  a  prosecu- 
tion in  one  jurisdiction  upon  the  jurisdic- 
tion of  the  concurrent  court,  and  to  the 
effect  of  the  executive  power  of  pardon  of 
the  crime  under  one  government,  upon  the 
claim  of  concurrent  jurisdiction. ' '  1  Kent's 
Com.  404  (marg.). 

Amid  this  conflict  of  authorities  upon  a 
matter  of  constitutional  construction,  where 
I  owe  something  to  my  own  convictions, 
however  humble,  I  feel  at  liberty  to  adopt 
the  reasoning  and  conclusion  most  consist- 
ent with  the  views  I  have  obtained  from 
patient  study  and  careful  examination. 
Convinced  as  I  am  of  the  repugnancy  of 
this  doctrine  of  a  dual  jurisdiction  and 
punishment  of  the  same  act  to  the  frame 
of  our  complex  government,  the  orderly  and 
harmonious  working  of  all  its  parts,  the 
co-ordinate  efficiency  and  action,  without 
jostling,  of  its  different  sets  of  courts,  and 
above  all,  to  the  constitutional  prohibition 
of  two  arraignments  for  the  same  offence, 
I  am  constrained,  though  with  extreme 
reluctance  and  diffidence,  to  express  my 
dissent,  however  unimportant,  and  to  de- 
clare myself,  for  the  reasons  given,  for  a 
reversal  of  the  judgment  below. 

JOYNES,  J.  The  plaintiff  in  error  was 
prosecuted  and  convicted  under  the  statute 
(Code  ch.  193,  {  3,  p.  797),  for  the  offence 
of  uttering  and  attempting  to  employ  as 
true  a  forged  bank  note,  purporting  to  be  a 
note  of  one  of  the  national  banks  of  Phila- 
delphia. It  was  objected,  on  a  motion  to 
arrest   the  judgment,   that  the  courts 

948  of  the  *State  have   no  jurisdiction  to 
entertain     a     prosecution     for     that 

offence.  The  reason  assigned  is,  that  the 
uttering  a  forged  note  of  a  national  bank 
has,  by  the  act  of  Congress  under  which 
those   banks  have   been   established,   been 
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declared  to  be  an  ofiPence  against  the  United 
States ;  and  that,  by  the  provisions  of  the 
act  of  Congress  passed  September  24,  1789, 
known  as  the  Judiciary  act,  the  courts  of 
the  United  States  have  exclusive  cognizance 
of  that  offence. 

The  judiciary  act  of  1789,  section  11,  pro- 
vides that  the  Circuit  Courts  of  the  United 
States  '* shall  have  exclusive  cognizance  of 
all  crimes  and  offences  cognizable  under 
the  authority  of  the  United  States,"  unless 
the  laws  of  the  United  States  otherwise 
direct.  The  argument  is,  that  when  Con- 
gress, declares  any  act  to  be  an  offence 
against  the  United  States,  and  provides  for 
its  punishment  as  such,  it  is  not  competent 
for  the  court  of  a  State  to  entertain  a  pros- 
ecution founded  upon  the  same  act  under 
the  law  of  a  State  making  it  an  offence 
against  the  State,  unless  the  express  con- 
sent of  Congress  has  been  given  for  that 
purpose.  Congress  has  not  given  such 
consent  in  respect  to  the  offence  of  uttering 
forged  notes  of  the  national  banks. 

The  act  described  in  the  indictment  is 
simply  a  cheat  practiced  or  attempted  by 
one  citizen  of  Virginia  upon  another,  by 
means  of  a  forged  paper  purporting  to  be  a 
bank  note.  Whether  the  forged  paper  by 
which  such  a  cheat  is  effected  or  attempted, 
purports  to  be  the  note  of  a  State  bank  or 
the  note  of  a  national  bank,  the  offence 
pertains  equally  to  those  matters  of  internal 
police  which,  by  the  acknowledged  theory 
of  our  institutions,  belong  g-enerally  to  the 
jurisdiction  of  the  States.  This  jurisdiction 
of  the  States  constitutes  a  cardinal  feature 
of  our  system  of  government.  Whether,  in 
respect  to  the  particular  offence  described 
in  the  indictment,  it  is  suspended  and  dis- 
placed by  the  paramount  jurisdiction 
949  of  the  United  *States,  is  the  question 
now  before  us.  It  is  a  grave  and  im- 
portant question.  It  involves  the  relative 
rights  and  powers  of  the  State  and  Federal 
governments,  and  the  rights  and  liabilities 
of  the  citizen  in  respect  to  both.  And  it  is 
also  a  question  of  practical  importance. 
The  authorities  of  the  State  are  dispersed 
throughout  all  parts  of  the  Commonwealth ; 
and  it  is  reasonable  to  suppose  that  the  de- 
tection and  punishment  of  this  class  of 
offences  will  be  more  effectually  secured  by 
them  than  they  can  be  if  confided  only  to 
the  authorities  of  the  United  States,  which 
are  few  in  number,  and  confined  to  a  few 
localities.  If,  however,  the  jurisdiction 
over  this  class  of  offences  belongs  exclu- 
sively to  the  United  States,  we  ought  not 
to  usurp  it,  and  have  no  disposition  to  do 
so.  If,  on  the  other  hand,  it  belongs  to  the 
State,  we  have  no  right  to  surrender  it.  In 
the  language  of  the  Supreme  Court :  *  *The 
duties  of  this  court  to  exercise  jurisdiction 
where  it  is  conferred,  and  not  to  usurp  it 
where  it  is  not  conferred,  are  of  equal 
obligation.  The  constitution,  therefore, 
and  the  law  are  to  be  expounded  without 
leaning  the  one  way  or  the  other."  Bank 
of  United  States  v.  Desreaux,  5  Cranch  R.  87. 

It  is  not  necessary  in  this  case  to  consider 
at  large  the  construction  of  section  2,  arti- 


cle 3,  of  the  constitution  of  the  United 
States  in  relation  to  the  judicial  power,  or 
the  cases  in  which  the  jurisdiction  of  the 
courts  of  the  United  States  is  exclusive,  or 
those  in  which  a  concurrent  jurisdictiQa 
may  be  exercised  by  the  courts  of  the  sev- 
eral States.  The  rules  by  which  these  two 
classes  of  cases  are  to  be  discriminated  do 
not  appear  to  be  precisely  determined  bj 
the  decisions  of  the  Supreme  Court,  as  may 
be  seen  from  the  case  of  The  Moses  Taykyr, 
decided  at  the  last  term  of  that  court,  and 
reported  in  4  Wall.  U.  S.  R.  411.  That 
case,  however,  afBrms  it  to  be  a  general 
rule,  that  while  the  judicial  power  of 

950  the  United  States  is,  in  *sonie  cases, 
unavoidably    exclusive    of    all    State 

authority,  it  may  be  made  so  in  all  others, 
at  the  election  of  Congress. 

It  cannot  be  questioned  that  the  class  of 
offences  to  which  that  now  before  us  be- 
longs, was  within  the  jurisdiction  exercised 
by  the  States  before  the  adoption  of  the 
Bederal  constitution.  The  jurisdiction  over 
this  class  of  offences  still  belongs  to  the 
States,  unless  they  surrendered  or  lost  it  in 
the  formation  of  that  constitution.  To 
show  that  they  did  so,  it  is  not  enough, 
according  to  the  acknowledged  rule  of  con- 
struction, to  show,  that  •jurisdiction  over 
the  same  class  of  offences  was  granted  to 
the  United  States  by  the  constitution.  To 
deprive  the  States  of  an  authority  or  juris- 
diction which  they  had  before  the  adoption 
of  the  constitution  there  must  be  either  an 
express  grant  of  exclusive  authority  or  juris- 
diction over  the  same  subject  or  class  of 
cases  to  the  United  States;  or  there  must 
be  a  grant  of  authority  or  jurisdiction  to 
the  United  States  not  in  terms  exclusive, 
and  an  express  prohibition  against  the  ex- 
ercise of  like  authority  or  jurisdiction  by 
the  States ;  or  there  must  be  authority  or 
jurisdiction  granted  to  the  United  States, 
to  which  a  similar  authority  or  jurisdiction 
in  the  States  would  be  absolutely  and  totally 
contradictory  and  repugnant.  Federalist 
No.  32;  Ibid.  No.  82;  Houston  v.  Moore,  5 
Wheat.  R.  1;  1  Kent  Com.  400;  Story  on 
Const,  it  436-447. 

In  the  present  case  there  is  no  express 
grant  of  exclusive  jurisdiction  to  the  United 
States,  nor  any  express  prohibition  to  the 
States.  If,  therefore,  the  States  have  lost 
their  ancient  jurisdiction  over  any  offence 
of  this  class,  it  must  be  because  jurisdic- 
tion over  the  offence  has  been  given  to  the 
United  States,  to  which  a  like  jurisdiction 
in  the  States  would  be  wholly  contradictory 
and  repugnant. 

Congress  having,    as    must  be  as- 

951  sumed,    authority    to   establish    *the 
system  of   national   banks,    had    the 

authority  to  protect  their  circulation  from 
being  discredited  by  counterfeits,  in  order 
to  secure  the  usefulness  of  the  system. 
When,  therefore,  the  forged  note  employed 
in  effecting  a  cheat  purports  to  be  the  note 
of  a  national  bank,  Congress  has  a  right 
to  declare  the  act  of  uttering  or  attempting 
to  pass  such  note  to  be  an  offence  against 
the    United    States;    and   has    accordingly 
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done  so.  Literally  speaking,  the  act  of 
Congress  and  the  statute  of  the  State  punish 
"tlie  same  identical  act,  namely,  the  act  of 
txttering  or  attempting  to  pass  as  true  the 
jforged  note.  But  the  two  statutes  aim  at 
±116  accomplishment  of  different  objects; 
^lie  authority  under  which  they  were  enacted 
is  derived  from  different  sources,  and  though 
^iie  offence  which  each  of  them  punishes  is 
comprised  in  one  and  the  same  act,  there  is 
really  an  essential  difference  in  the  charac- 
-ter  of  the  two  offences. 

There  is  nothing  peculiar  in  respect  to 
"the  law  of  the  State,  as  to  the  offence  now 
In  question,  to  render  the  jurisdiction  of 
±he  State  courts  under  the  law  of  the  State 
incompatible  with  that  of  the  Federal  courts 
-under  the  act  of  Congress,  if  it  would  not 
"be  so  upon  general  principles  in  all  cases 
-whatever.  The  law  of  the  State  is  in  entire 
liarmony  with  the  act  of  Congress,  and 
seeks,  though  for  different  reasons  and  in 
pursuance  of  a  different  policy,  to  effect  the 
same  object,  to  wit,  the  suppression  of 
counterfeits. 

A    conflict    of   jurisdiction    between    the 
^Federal    and  State  courts  may  occur  under 
4lifferent   circumstances.     Thus,    an   act  of 
Congress   and   the   statute   of  a  State  may 
declare   the    same    identical   act    to  be  an 
offence ;  as,  for  example,    the   act   of  coun- 
terfeiting   the   coin,    or  the  act  of  uttering 
and    passing    counterfeit    coin.      In    other 
cases    the  act  of  Congress  and  the  law  of 
the    State  are   aimed  at  different  offences, 
but  in  doing  an  act  prohibited   by   the   act 
of  Congress  the  offender  also  does  an 
952      act  prohibited  by  the  law  *of  the  State. 
For   instance,    a   party  may  commit 
the  offence  of  robbing   the   mail,   and  com- 
xnit,  at  the  same  time,  the  offence  of  assault 
and   battery.     In    the  discussions  to  which 
this  subject  has  given  rise,  these  and  prob- 
ably other  distinctions   have    been  claimed 
to  make  a  difference  in   the   principle  gov- 
erning the  cases.     At  an  early  period  after 
the  adoption  of  the  constitution,  an  eminent 
jurist   expressed    the   opinion,    that  a  man 
could    not,    by   doing  any  one  act,  violate, 
at  the  same   time,    the   laws  of  the  United 
States  and  the  laws  of  any  one  of  the  States, 
and    that   where   a   party   in   the  course  of 
doing   an   act   which   violates  a  law  of  the 
United  States,  also  does  an   act  which  vio- 
lates the  law  of  a  State,  he  really  commits 
but  one  offence,  and  that  the  offence  against 
the   United   States;  on  the  ground  that  the 
greater  crime  includes  and  swallows  up  the 
less.     Iretter  of  Judge  Chase  to  the  Governor 
of   Maryland,    October  6,  1794.     Journal  of 
Jurisprudence,  262.     An   able   writer   at    a 
much  more  recent  period   (1845),    advocated 
a  similar  view  in  respect  to  certain  offences, 
on  the  ground   that  an   offence  against  one 
State  ought  to  be   considered   as  merged  in 
an  offence   against    all    the  States.     4  Am. 
Lraw  Magazine,  318  (334-340).    Others,  while 
admitting  that  the  same  act  may  be  declared 
an  offence  both   by   act  of  Congress  and  by 
State  law,  and  punished  under   either  one, 
have  contended  that  a  judgment  of  convic- 
tion  or  acquittal   under  either  one  may  be 


pleaded  in  bar  of  a  prosecution  under  the 
other,  and  that,  according  to  the  rules  of 
comity  which  prevail  between  concurrent 
jurisdictions,  the  one  which  first  attaches 
should  be  allowed  to  proceed  to  judgment. 
Per  Washington,  J.  Houston  v.  Moore,  5 
Wheat.  R.  1;  Rawle  on  Constitution,  205, 
206. 

Others  again  have  contended,    as   a  gen- 
eral   proposition,    that   when   any  act  has 
been  declared  by  Congress  to  be  an  offence 
against  the   United   States,    it   is  in- 

953  compatible  and  ^repugnant  for  a  State 
Legislature  to  declare  the  same  act  to 

be  an  offence  against  the  State.  This  has 
been  maintained  chiefly  on  the  ground  that 
the  offender  would  thereby  be  exposed  to  be 
twice  punished,  or  twice  put  in  jeopardy, 
for  the  same  offence.  This  view  was  main- 
tained by  the  Supreme  Court  of  Missouri  in 
the  case  of  Mattison  v.  The  State,  3  Mis- 
souri R.  421 ;  and  by  Mr.  Justice  Mcl^ean, 
in  the  two  cases  hereafter  cited  from  5 
Howard  and  14  Howard. 

The  conflict  and  variety  of  opinions  on 
this  subject  may  be  further  seen  by  refer- 
ence to  the  following  cases :  State  v.  An- 
tonio, 3  Brevard  R.  562 ;  State  v.  Tutt,  2 
Bailey  R.  44;  Commonwealth  v.  Fuller,  8 
Mete.  R.  313 ;  State  v.  Wells,  2  Hill  S.  C. 
R.  687;  State  v.  Harlan,  1  Dougl.  Mich.  R. 
207;  Rouse  v.  State,  4  Greorgia  R.  136; 
Hendrick's  case,  5  I^eigh  709. 

I  have  made  this  brief  allusion  to  some 
of  the  conflicting  views  which  have  been 
entertained  on  this  subject,  in  order  to 
show  the  confusion  and  perplexity  in  which 
it  has,  until  recently,  been  involved,  and 
the  importance  and  value  of  the  decisions 
of  the  Supreme  Court  to  which  I  shall  now 
refer. 

The  first  of  the  cases  alluded  to  is  that  of 
Fox  V.  State  of  Ohio,  5  How.  U.  S.  R.  410, 
decided  in  1847.  The  precise  question  in 
that  case  was,  whether  the  State  of  Ohio 
had  authority  to  provide  by  law  for  punish- 
ing the  offence  of  passing  counterfeit  coin. 
The  case  was  very  fully  and  ably  argued. 
Mr.  Justice  McLean  was  of  opinion,  that 
such  a  power  could  not  be  exercised  by 
Ohio,  because  it  would  be  incompatible  with 
the  exercise  of  the  same  power  by  the  United 
States;  which  he  thought  clearly  existed. 
But  all  the  other  judges  concurred  in  hold- 
ing that  the  State  possessed  the  power. 

There  are  some  expressions  in  the  opinion 

in    that    case,     which    throw    doubt    upon 

the    power    of    Congress    to    provide 

954  *for  punishing  the  offence  of  passing 
counterfeit   coin.     But    the   case  was 

not  put  on  that  ground,  and  subsequent 
parts  of  the  opinion  affirm  the  right  of  the 
State  to  provide  for  punishing  the  act  of 
passing  counterfeit  coin,  as  an  offence 
against  the  State,  even  though  Congress 
should  provide,  and  have  the  right  to  do  so, 
for  punishing  it  as  an  offence  against  the 
United  States.  The  court  further  held,  that 
if  the  party  should  be  punished  twice  for 
the  same  act,  he  could  not  complain  that 
the  flfth  article  of  the  amendments  to  the 
constitution  had  been  violated,  which  pro- 
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vides  that  no  person  shall  be  subject,  for 
the  same  offence,  to  be  twice  put  in  jeopardy 
of  life  or  limb ;  but  that,  in  point  of  fact, 
the  benignant  spirit  in  which  both  the  State 
and  Federal  systems  are  administered, 
would  preclude  all  danger  of  such  double 
convictions,  unless  it  might  be  in  cases  of 
special  enormity,  or  demanding  unusual 
rigor. 

In  United  States  v.  Marigold,  9  How.  U. 
S.  R.  506,  it  was  held  that  Congress  had 
the  power  to  protect  the  coin  by  providing 
for  the  punishment  of  persons  who  bring 
counterfeit  coin  into  the  United  States  with 
intent  to  pass  it,  and  also  for  the  punish- 
ment of  persons  who  utter  and  pass  any 
such  counterfeit  coin.  The  court  expressly 
re-afifirms  what  it  was  said  was  laid  down 
in  Fox  V.  State  of  Ohio,  **with  a  view  of 
avoiding  conflict  between  the  State  and 
Federal  jurisdictions,"  namely,  **that  the 
same  act  may,  as  to  its  character  and  ten- 
dencies, and  the  consequences  it  involves, 
constitute  an  offence  against  both  the  State 
and  Federal  governments,  and  may  draw 
to  its  commission  the  penalties  denounced 
by  either,  as  appropriate  to  its  character  in 
reference  to  each. 

The  same  principle  was  again  affirmed  in 
Moore  v.  People  of  Illinois,  14  How.  U.  S. 
R.  13.  That  was  an  indictment  in  a  court 
of  the  State  of  Illinois,  under  a  statute  of 
that  State,  for  harboring  a  fugitive 
955  slave.  It  was  contended  *that  the 
statute  of  the  State  was  void  because 
it  provided  for  the  punishment  of  the  same 
act  for  which,  by  the  act  of  Congress  of 
1793,  the  offender  was  subjected  to  a  penalty 
of  $500,  to  be  recovered  by  the  owner  of  the 
slave;  and  that  so  the  party  would  be  sub- 
ject to  a  double  punishment  for  the  same 
offence.  The  court  held,  that  the  two  stat- 
utes did  not  provide  for  the  punishment  of 
the  same  identical  acts ;  but  that  even  if 
they  had  done  so,  the  consequences  insisted 
on  would  not  have  followed.  The  language 
of  the  court  on  this  point  is  very  clear  and 
emphatic.  *'But  admitting,'*  said  the 
court,  **that  the  plaintiff  in  error  may  be 
liable  to  an  action  under  the  act  of  Con- 
gress for  the  same  acts  of  harboring  and 
preventing  the  owner  from  retaking  his 
slave,  it  does  not  follow  that  he  would  be 
twice  punished  for  the  same  offence.  An 
offence,  in  its  legal  signification,  means 
the  transgression  of  a  law.  A  man  may  be 
compelled  to  make  reparation  in  damages 
to  the  injured  party,  and  be  liable  also  to 
punishment  for  a  breach  of  the  public  peace 
in  consequence  of  the  same  act ;  and  may 
be  said,  in  common  parlance,  to  be  twice 
punished  for  the  same  offence.  Every  citi- 
zen of  the  United  States  is  also  a  citizen  of 
a  State  or  Territor3'.  He  may  be  said  to 
owe  allegiance  to  two  sovereigns,  and  may 
be  liable  to  punishment  for  the  infraction 
of  the  laws  of  either.  The  same  act  may 
be  an  offence  [under]  or  transgression  of 
the  laws  of  both.  Thus  an  assault  upon 
the  Marshal  of  the  United  States,  and  hin- 
dering him  in  the  execution  of  legal  process, 
is  a  high  offence  against  the  United  States, 


for  which  the  perpetrator  is  liable  to  pim- 
ishment ;  and  the  same  act  may  l>e  also  a 
gross  breach  of  the  peace  of  the  State,  a 
riot,  assault,  or  murder,  and  subject  the 
same  person  to  punishment,  under  the  State 
laws,  for  a  misdemeanor  or  felony.  That 
either  or  both  may,  if  they  see  fit,  panish 
such  an  offender,  cannot  be  doubted.  Yet 
it   cannot    be   truly  averred    that  the 

956  offender  *has  been  twice  punished  fen- 
the  same  offence,  but  only  that  by  ooe 

act  he  has  committed  two  offences,  for  each 
of  which  he  is  justly  punishable.  He  coold 
not  plead  the  punishment  by  one  in  bar  to 
a  conviction  by  the  other;  consequent]?, 
this  court  has  decided,  in  Fox  v-  The  State 
of  Ohio,  that  a  State  may  punish  the  offence 
of  uttering  or  passing  false  coin,  as  a  cheat 
or  fraud  practiced  on  its  citizens ;  and  in 
the  case  of  the  United  States  v.  Marigold, 
that  Congress,  in  the  proper  exercise  of  its 
authority,'  may  punish  the  same  act  as  an 
offence  against  the  United  States." 

This  case  was  decided  in  1852,  since  which 
time  the  question  does  not  appear  to  have 
been  raised  in  the  Supreme  Court. 

In  the  case  of  United   States  v.    Amy,  a 
slave  prosecuted  for  the  offence  of  robbing 
the  mail,  and  tried  in  the   Circuit  Qmrt  of 
the  United  States  for   the   Eastern  District 
of   Virginia,    before    Chief  Justice  Taney 
and  Judge  Halyburton,  at  May  term,  ldS9, 
the  Chief  Justice  laid  down   the  very  same 
principles  in  very  strong  terms  as  the  clear 
and  settled  law.     He  said:  *' In  maintaining 
the  power  of  the  United  States  to  pass  this 
law    [punishing   a   slave  by  imprisonment 
for  robbing  the  mail]  it  is,  however,  proper 
to  say,  that  as  these  letters  with  the  money 
in  them  were  stolen  in    Virginia,  the  par^ 
might  undoubtedly  have  been    punished  in 
the   State   tribunals,  according  to  the  laws 
of  the  State,  without  any   reference  to  the 
postofiBce   or  the  act  of  Congress ;  because, 
from    the    nature  of  our  government,  the 
same    act   may   be   an   offence   against  the 
laws  of  the  United  States  and  also  of  a  State, 
and  be  punishable  in  both.     This  was  con- 
sidered  and   decided  in  the  Supreme  Court 
of  the  United  States  in   the  case  of   Fox  t. 
State  of  Ohio,  and  in   the   case    of   United 
States  V.  Marigold,  and  the  punishment  in 
one  sovereignty  is  no  bar  to  his  punishment 
in  the  other." 

957  *'*Yet,  in  all  civilized  conntries,  it 
is  recognized  as  a  fundamental  prin- 
ciple of  justice  that  a  man  ought  not  to^be 
punished  twice  for  the  same  offence.  And  if 
this  party  had  been  punished  for  the  larceny 
in  the  State  tribunal,  the  court  would  haw 
felt  it  to  be  its  duty  to  suspend  sentence, 
and  to  represent  the  facts  to  the  President, 
to  give  him  an  opportunity  of  ordering  a 
nolle  prosequi  or  granting  a  pardon." 
Richmond  I^aw  Journal,  July,  1859,  pp. 
201,  202. 

These  principles  must  be  regarded  as  the 
settled  doctrine  of  the  Supreme  Court.  They 
ought  to  set  at  rest  the  disputed  questions 
to  which  they  apply.  They  appear  to  me 
to  be  reasonable  and  just.  But  if  I  thought 
otherwise,    I   should    feel  no    hesitation  in 
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jrielding  to  the   decisions   of   the    Supreme 
Court    on    a   question    of  this  character  as 
authority  binding  upon  me.     They   are   in 
oonf  ormity  with  the  decision  of  the  General 
Court    of    Virginia  in  Hendrick's    case,  5 
X#eig-h    707.     That   was   a   prosecution    for 
passing  a  forged  check  purporting   to  be  a 
check    of  the    cashier   of   the  Bank  of  the 
United  States.     In  delivering   the   opinion 
of  the  court.  Judge   Daniel   said:    '*It   was 
urg'ed    by    the  prisoner's  counsel,  that   the 
judgement  ought  to  have   been   arrested   on 
the    ground    that    the    courts    of    Virginia 
ou^ht  not  to  punish  criminally  any  forgery 
of  the  notes,  bills  or  checks  of  or  upon   the 
Bank  of  the  United  States,  because  this   is 
an  offence  punishable  by  the  courts   of  the 
United  States ;  and  if  a  State  court,  which 
cannot  oust  the  courts  of  the  United  States 
of    their    jurisdiction,    should    proceed,    it 
might  happen  that  a  man  might  be  punished 
tTwice  for  the  same  offence.     The  answer  to 
this  is,  that  the  law   of  Virginia  punishes 
the  forgery,    not   because    it   is  an  offence 
ag^ainst  the  United  States,  but  because  it  is 
an    offence     against   this    Commonwealth, 
committed  within  its  limits,  and   the   pun- 
ishment of  it  is  designed  for  the  protection 

of  our  own  citizens.'* 
^58        ■  *The  act  of  Congress  by  which  the 
forging  of  checks,  &c.,    of  the   Bank 
of  the  United  States  was   made  punishable 
as   an  offence  against   the   United   States, 
contained   a   provision    to    the   effect   that 
nothing  therein  should   prevent  the   courts 
of  the  several   States   from    taking  cogni- 
sance of   the  same   acts  as  offences  under 
State  laws.     But  that  proviso  did  not,  as  is 
conceded  on  all  hands,    confer  jurisdiction 
upon    the    State    courts,  and  is  immaterial 
therefore   to  the  purpose  for  which  I  now 
cite  this  case.     The  only  effect  claimed  for 
such  a  proviso,  as  we   shall   see   hereafter, 
is,  that  it  relinquishes,  as  to  the  particular 
class  of  offences,   the  exclusive  jurisdiction 
of  the  courts  of  the  United  States  under  the 
provisions  of  the  preceding  act,  and  allows 
the  courts  of  the  States  to  exercise  a  juris- 
diction which  they  might  have  exercised  if 
not  prohibited   by   the   grant   of  exclusive 
jurisdiction    to    the  courts   of  the   United 
States  by  the  judiciary  act. 

This  case,  therefore,  and  every  other 
which  holds  that  a  prosecution  may  be 
maintained  in  a  State  court,  under  a  State 
law,  for  the  offence  of  counterfeiting  the 
coin,  or  for  passing  counterfeit  coin,  or  for 
any  other  offence  aguinst  the  coin  provided 
for  by  act  of  Congress,  or  for  the  offence  of 
forging  a  note  or  check  of  the  Bank  of  the 
United  States,  or  of  pissing  such  forged 
note  or  check,  is  an  authority  for  the  prop- 
osition which  I  have  been  maintaining, 
that  there  is  no  incompatibility  or  repug- 
nance between  the  jurisdiction  of  the  courts 
of  the  United  States  to  punish  a  man  for  a 
particular  act,  as  an  offence  against  the 
United  States  under  an  act  of  Congress, 
and  the  jurisdiction  of  the  courts  of  a  State 
to  punish  the  same  man  for  the  same  act, 
as  an  offence  against  the  State  under  the 
laws  of  the   State.     The  cases  of  this  sort 


are  numerous,  and  many  of  them  are  cited 
in  a  former  part  of  this  opinion. 

I  do  not  see  how  the  allowance  of  such  a 

concurrent      jurisdiction      to     the      State 

courts     can     lead    to    any     collision 

959  "between  them  and  the  Federal  courts, 
unless  it  should  arise  from  a  disregard 

of  the  rule  of  comity  which  prevails  between 
concurrent  jurisdictions,  that  the  one  which 
first  takes  cognizance  of  a  subject  matter 
shall  l)e  allowed  to  proceed  without  inter- 
ference by  the  other.  Taylor  &  al.  v.  Carryl, 
20  How.  U.  S.  R.  583 ;  Freeman  v.  Howe  & 
al.,  24  How.  U.  S.  R.  450.  Such  a  concur- 
rent jurisdiction  has  long  been  exercised  in 
respect  to  certain  classes  of  criminal  acts, 
and  I  am  not  aware  that  it  has  led  to  any 
such  collision.  We  must  suppose  that  the 
Federal  and  State  authorities  will  be  exer- 
cised in  good  faith,  without  jealousy,  and 
with  a  view  to  the  general  good.  So  exer- 
cised, there  need  be  no  sort  of  conflict  be- 
tween them.  But  if  there  should  be  more 
groiind  than  I  think  really  exists  to  appre- 
hend such  a  collision,  it  would  only  pre- 
sent an  instance  of  those  *  ^occasional 
interferences"  spoken  of  in  the  Federalist, 
which  are  no  ground,  in  the  absence  of 
absolute  incompatibility  and  repugnance, 
for  ousting  the  States  of  an  authority  which 
they  exercised  before  the  formation  of  the 
constitution.     No.  32. 

I  do  not  think  there  is  any  solid  ground 
for  the  objection  that  this  doctrine  would, 
in  its  practical  working,  lead  to  injustice 
and  oppression,  by  subjecting  offenders  to 
double  punishment  for  the  same  act.  We 
must  suppose  that  the  criminal  laws  will  be 
administered,  as  they  should  be,  in  a  spirit 
of  justice  and  benignity  to  the  citizen,  and 
that  those  who  are  entrusted  with  their  ex- 
ecution will  interpose  to  protect  offenders 
against  double  punishment,  whenever  their 
interposition  is  necessary  to  prevent  injus- 
tice or  oppression ;  and  that  if,  in  any  case, 
they  should  fail  to  do  so,  the  wrong  will  be 
redressed  by  the  pardoning  power.  We  may 
safely  assume  that  there  will  be  no  cases 
of  double  punishment  hereafter,  as,  I  pre- 
sume, there  have  been  none  heretofore, 
except,  perhaps,  in  cases  of  great  enor- 
mity, or  in  cases  attended  by  some  pe- 

960  culiar   circumstances,  *in    which   the 
ends  of  justice  could  not  be  otherwise 

secured. 

It  is  said  that  the  security  thus  afforded 
to  the  liberty  of  the  citizen  is  altogether 
too  precarious.  But  it  is  not  more  so  than 
in  any  other  case  where  no  absolute  rule 
has  been  prescribed,  which  is  to  govern  in 
all  cases.  Whenever  a  power  is  bestowed 
which  may  be  exercised  or  not  exercised, 
according  to  the  discretion  of  the  court,  or 
where  the  manner  or  extent  of  its  exercise 
depends  on  the  discretion  of  the  court,  in- 
justice may  be  done  by  an  abuse  of  the 
discretion ;  and  it  may  not  be  possible  to 
prevent  or  correct  it.  The  law  in  every  such 
case  confides,  of  necessity,  in  the  integrity 
and  justice  of  the  courts. 

It  must  be  remembered,  however,  that 
these   objections    to    the    practical    conse- 
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quences  of  allowing*  such  a  concurrent  juris- 
diction to  the  State  courts,  if  well-founded, 
do  not  afford  a  conclusive  argument  against 
the  existence  of  the  jurisdiction.  They 
could,  at  most,  only  turn  the  scale,  if  the 
argument,  on  other  grounds,  left  the  ques- 
tion in  doubt. 

I  conclude,  therefore,  that  there  is  nothing* 
in  the  relation  between  the  State  and  Fed- 
eral governments,  or  in  the  nature  of  the 
jurisdiction  itself,  which  makes  the  juris- 
diction of  the  courts  of  the  United  States 
to  punish  the  act  of  passing  a  forged  note 
of  a  National  Bank  as  an  offence  against  the 
United  States,  necessarily  exclusive  of  the 
jurisdiction  of  the  State  courts  to  punish 
the  same  act  as  an  offence  against  the  State. 
It  remains  to  consider  whether  it  has  been 
made  so  by  act  of  Congress. 

As  I  have  said  before,  the  offence  in  this 
case  belongs  to  a  class  over  which  the 
States  and  their  courts  exercised  jurisdic- 
tion before  the  adoption  of  the  Federal  con- 
stitution. How  far  it  is  competent  for 
Congress  to  prohibit  the  State  courts  from 
exercising  jurisdiction,  under  State 
961  *laws,  over  any  such  class  of  crimi- 
nal acts,  by  giving  exclusive  cogni- 
zance of  them  to  the  courts  of  the  United 
States,  has  not  been  determined  by  the  Su- 
preme Court ;  and  it  is  not  necessary  for  me 
to  express  an  opinion  on  the  question. 
This  question  was  not  in  the  mind  of  the 
court  when  it  was  said  in  Martin  v.  Hun- 
ter's lessee,  1  Wheat.  R.  304,  (337,)  and  in 
The  Moses  Taylor,  4  Wall.  U.  S.  R.  411, 
*  *  that  the  judicial  power  of  the  United  States 
is  unavoidably,  in  some  cases,  exclusive  of 
all  State  authority,  and  in  all  others  may  be 
made  so  at  the  election  of  Congress, "  This 
is  evident  from  the  context  of  this  passage 
in  the  former  case.  The  court  had  just 
adverted  with  approbation  to  an  argument 
which  had  been  urged,  that  it  is  imperative 
on  **  Congress  to  vest  all  the  judicial  power 
of  the  United  States  in  the  shape  of  origi- 
nal jurisdiction,  in  the  supreme  and  inferior 
courts  created  under  its  own  authority." 
And  im^nediately  after  the  passage  above 
quoted,  and  showing  its  meaning,  are  the 
following  passages:  **No  part  of  the  crim- 
inal jurisdiction  of  the  United  States  can, 
consistently  with  the  constitution,  be  dele- 
gated to  State  tribunals.  The  admiralty 
and  maritime  jurisdiction  is  of  the  same 
exclusive  cognizance ;  and  it  can  only  be  in 
those  cases  where,  previous  to  the  constitu- 
tion. State  tribunals  possessed  jurisdiction 
independent  of  national  authority,  that  they 
can  now  constitutionally  exercise  a  concur- 
rent jurisdiction.  Congress  throughout  the 
judicial  act,  and  particularly  in  the  ninth, 
eleventh  and  thirteenth  sections,  has  legis- 
lated upon  the  supposition,  that  in  all  the 
cases  to  which  the  judicial  power  of  the 
United  States  extended,  they  might  right- 
fully vest  exclusive  jurisdiction  in  their 
own  courts.** 

.  The  opinion  of  Mr.  Justice  Washington 
in  Houston  v.  Moore,  5  Wheat  R.  1,  is  relied 
upon  by  the  counsel  for  the  plaintiff  in 
error,  to  sustain  the  proposition,  that  Con- 


gress may  thus  exclude    the   juriadic- 

962  tion  of  the  *State  courts  under  State 
laws ;  and  that  it  did  so  by  the  provi- 
sion of  the  judiciary  act  giving-  to  the  courts 
of  the  United  States  exclusive  cognizance 
of  all  crimes  and  offences  cognizable  under 
authority  of  the  United  States,  unless 
otherwise  provided  by  that  act,  or  by  some 
other  act  of  Congress;  so  that  the  express 
consent  of  Congress  was  necessary  to  en- 
able the  State  courts  to  exercise  jurisdictioa 
under  State  laws,  over  acts  declared  by 
Congress  to  be  offences  aguinst  the  United 
States. 

It  does  not  appear  to  what  extent  the 
views  in  question  received  the  concurrence 
of  the  other  judges,  one  of  whom  declared 
in  his  opinion,  that  the  views  of  the  judges 
composing  the  majority,  coincided  in  but 
one  thing,  namely :  that  there  was  no  error 
in  the  judgment  appealed  from,  and  that 
no  point  whatever  was  decided,  except  that 
the  fine  was  constitutionally  imposed  upon 
the  plaintiff  in  error.  Per  Johnson,  J.,  p. 
47. 

The  single  opinion  of  this  eminent  judge, 
however,  is  entitled  to  great  weight,  and 
deserves  further  consideration. 

It  must  be  observed  that  Mr.  Justice 
Washington  regarded  the  case  then  before 
him  as  involving  the  jurisdiction  of  the 
State  courts  to  *  "enforce  the  laws  of  Con- 
gress, * '  as  he  said  in  one  place ;  or  as  he 
said  in  another  place,  to  ** adjudicate  in  a 
case  which  depends  on  a  law  of  Congress 
and  to  enforce  it."  The  case  before  us,  on 
the  other  hand,  involves  the  question, 
whether  the  State  courts  can  tak^  jurisdic- 
tion of  an  offence  against  the  State  created 
by  a  statute  of  the  State. 

Houston,  in  that  case,  had  been  tried  bj 
a  court-martial  of  the  State  of  Pennsyl- 
vania, under  an  act  of  that  State  passed  in 
1814,  providing  that  officers  and  privates  of 
the  militia  neglecting  or  refusing  to  serce 
when  called  into  actual  service  in  pursu- 
ance of  an  order  or  requisition  of  the  Pres- 
ident of  the  United   States,    shall  be 

963  liable    to  the  ^penalties  defined  in  the 
act  of  Congress  passed   February  28, 

1795,  or  to  any  penalty  which  may  have 
been  prescribed  since  the  date  of  that  act, 
or  to  any  which  might  be  thereafter  pre- 
scribed by  any  law  of  the  United  States, 
and  providing  for  the  trial  of  such  delin- 
quents by  a  State  court-martial,  &c.  The 
learned  judge,  after  stating  the  character 
of  the  case  in  the  general  terms  above 
quoted,  says  that  **the  offence  to  be  pun- 
ished grows  out  of  the  constitution  and 
laws  of  the  United  States,  and  is,  there- 
fore, clearly  a  case  which  might  have  been 
withdrawn  from  the  concurrent  jurisdiction 
of  the  State  tribunals." 

Proceeding  to  consider  the  questioa 
whether,  as  Congress  has  not  given  exclu- 
sive jurisdiction  to  courts-martial  deriving 
their  authority  from  the  United  States,  the 
courts-martial  of  the  State  can  exercise 
jurisdiction,  the  learned  judge  refers  to  the 
doctrine  of  the   Federalist,    that  Congress 

may  commit  the  decision  of  causes  arising 
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upon  a  particular  regulation,  to  the  Federal 
courts  only,. yet  that  in  every  case  in  which 
the  State  tribunals  should  not  be  expressly 
excluded  by  the  acts  of  the  national  legis- 
lature, they  would,  of  course,  take  cogni- 
zance of  the  causes  to  which  those  acts 
mig^ht  give  birth."  The  judge  says  that 
he  perceives  no  objection  to  this  doctrine, 
so  long  as  the  power  of  Congress  to  with- 
draw the  whole  or  any  part  of  these  cases 
from  the  jurisdiction  of  the  State  courts  is, 
as  he  thinks  it  must  be,  admitted. 

This  part  of  the  opinion  has  no  reference 
to  prosecutions  in  the  State  courts  for 
offences  against  the  State  under  State  laws. 
It  has  reference  to  cases  arising  under 
acts  of  Congress,  and  affirms  the  right  of 
the  State  courts  to  take  cognizance  of  them, 
unless  the  jurisdiction  of  the  courts  of  the 
United  States  is  made  exclusive.  This  is 
sufficiently  obvious  from  the  language  of 
the  judge.  But  it  will  appear  perhaps  even 
more  clearly  from  the  eighty -second  number 
of     the    Federalist,    to    which     the    judge 

refers. 
964  *The   learned  judge  then   refers  to 

the  practice  of  the  general  govern- 
ment as  confirming  this  doctrine.  He  cites 
the  judiciary  act  as  showing  the  opinion  of 
Congress,  that  a  mere  grant  of  jurisdiction 
g^enerally  to  the  courts  of  the  United  States 
was  not  sufficient  to  vest  the  exclusive  ju- 
risdiction. He  then  proceeds  as  follows: 
*' In  particular,  •  this  law  grants  exclusive 
jurisdiction  to  the  Circuit  Courts  of  all 
crimes  and  ofPences  cognizable  under  the 
authority  of  the  United  States,  except 
where  the  laws  of  the  United  States  should 
otherwise  provide ;  and  this  will  account  for 
the  proviso  in  the  act  of  the  24th  of  Feb- 
ruary, 1807,  ch.  75,  concerning  the  forgery 
of  the  notes  of  the  Bank  of  the  United 
States,  that  nothing  in  that  act  contained 
should  be  construed  to  deprive  the  courts 
of  the  individual  States  of  jurisdiction, 
under  the  laws  of  the  several  States,  over 
offences  made  punishable  by  that  act.  A 
similar  proviso  is  to  be  found  in  the  act  of 
the  21st  of  April,  1806,  ch.  49,  concerning 
the  counterfeiters  of  the  current  coin  of  the 
United  States.  It  is  clear  that,  in  the 
opinion  of  Congress,  this  saving  was  nec- 
essary in  order  to  authorize  the  existence  of 
concurrent  jurisdiction  by  the  State  courts 
over  those  oflFences,  and  there  can  be  very 
little  doubt  but  that  this  opinion  was  well 
founded.  The  judiciary  act  had  vested  in 
the  Federal  courts  exclusive  jurisdiction  of 
all  oifences  cognizable  under  the  authority 
of  the  United  States,  unless  where  the 
laws  of  the  United  States  should  otherwise 
direct.  The  States  could  not,  therefore,  exer- 
cise a  concurrent  jurisdiction  in  those  cases, 
without  coming  into  direct  conflict  with  the 
act  of  Congress.  But  by  these  savings  Con- 
gress did  provide,  that  the  jurisdiction  of 
the  Federal  courts  in  the  specified  cases 
should  not  be  exclusive ;  and  the  concurrent 
jurisdiction  of  the  State  courts  was  in- 
stantly restored  so  far  as,  under  State  au- 
thority, it  could  be  exercised  by  them." 
With  deference  to  the   authority   of  this 


%5  eminent  judge,  *I  submit  that  this 
reasoning  is  not  satisfactory.  The 
object  of  the  judiciary  act  was  to  es- 
tablish the  judiciary  system  of  the  United 
States,  and  to  regulate  the  jurisdiction  of 
the  courts  of  the  United  States,  as  far  as 
this  was  not  done  by  the  constitution.  In 
respect  to  crimes,  the  object  was  to  regulate 
the  jurisdiction  of  those  courts  over  such 
crimes  as  could  be  prosecuted  and  punished 
under  the  authority  of  the  United  States. 
It  was  thought  by  many,  and  doubtless  by 
the  framers  of  that  act,  though  it  has  since 
been  settled  otherwise,  that  the  courts  of 
the  United  States  might  take  cognizance  of 
ofPences  at  common  law,  without  the  au- 
thority of  an  act  of  Congress ;  and  hence  it 
was,  I  apprehend,  that  they  used  the  gen- 
eral expression,  ^^ cognizable  under  the  au- 
thority of  the  United  States."  But  the 
courts  of  the  United  States  could  not  take 
cognizance  of  any  o£Fence  that  was  not  a 
violation  of  some  law  of  the  United  States, 
whether  common  law  or  statute,  and  it  was 
of  such  violations  of  the  laws  of  the  United 
States  that  exclusive  cognizance  was  given 
to  the  Circuit  courts,  unless  otherwise  pro- 
vided by  law.  If  so  otherwise  provided,  the 
jurisdiction  of  the  Circuit  courts  thus  de- 
clared to  be  exclusive,  might  be  exercised 
equally  by  the  courts  of  the  States.  It  was 
long  a  subject  of  controversy  and  doubt 
whether  Congress  might  not  thus  confer 
jurisdiction  upon  the  courts  of  the  States 
to  enforce  the  laws  of  the  United  States. 
See  Jackson  v.  Rose,  2  Va.  Cas.  34;  IKent 
Com.  401-405.  But  what  has  this  to  do  with 
the  jurisdiction  of  the  State  courts  to  pun- 
ish offences  against  State  laws,  even  though 
the  offences  consist  in  acts  declared  by 
Congress  to  be  offences  against  the  United 
States?  The  object  of  this  act  of  Congress 
had  no  reference  to  offences  against  the 
laws  of  the  States,  which  were  the  concern 
of  the  States,  and  not  of  the  United  States, 
and  could  not  be  made  cognizable  b3'  the 
courts  of  the  United  States.  It  was 
%6  no  part  of  the  object  of  that  act  *to 
regulate  the  jurisdiction  of  State 
courts  under  State  laws,  which  belonged  to 
the  State  Legislatures,  and  not  to  Con- 
gress; and  the  act  makes  no  reference  to 
State  courts,  except  to  say  when  they  may 
and  when  they  may  not  exercise  the  same 
jurisdiction  that  is  vested  in  the  courts  of 
the  United  States. 

It  is  obvious  that  the  learned  judge  con- 
strued the  terms  ** crimes  and  offences,'*  in 
the  eleventh  section  of  the  judiciary  act,  as 
signifying  the  acts  by  the  doing  of  which 
crimes  and  offences  are  committed.  It  this 
way  he  reaches  the  conclusion  that  the  act 
of  Congress  vests  in  the  courts  of  the  United 
States  exclusive  cognizance  of  those  acts ; 
and  I  apprehend  it  could  be  reached  in  no 
other  way.  But  this  is  not  the  proper  sense 
of  these  words.  A  crime  or  offence  is  the 
transgression  of  a  law ;  and  the  same  ac  t 
may  constitute  several  offences.  We  have 
seen  that  the  same  act  may  be  an  offence 
against  the  United  States,  and  at  the  same 
time  an  offence  against  the  State.     So  the 
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same  act  may  constitute  several  offences 
against  the  laws  of  the  State;  of  which 
numerous  illustrations  are  collected  in  2 
I^eading  Criminal  Cases,  555.  The  terms, 
** crimes  and  offences,"  therefore,  do  not 
properly  signify  the  acts  by  which  the  laws 
are  violated,  but  they  signify  the  violations 
of  law  which  those  acts  produce.  And  I  see 
no  reason  for  holding  that  they  were  not 
used  in  this  sense  in  the  judiciary  act. 
Congress  could  give,  and  intended  to  give, 
to  the  courts  of  the  United  Stated  cogni- 
zance of  criminal  acta,  only  so  far  as  they 
constitute  violations  of  the  laws  of  the 
United  States.  So  far  as  such  acts  violate 
the  laws  of  the  States,  it  was  not  in  the 
power  of  Congress  to  confer  the  cognizance 
of  them  upon  the  Federal  courts. 

The  learned  judge  did  not  fail  to  see  that 
an  act  done  by  a  party  may  violate  a  law  of 
the  United  States,  and  so  be  an  offence 
against  the  United  States,  and,  at  the  same 
time,  violate  a  law  of  the  State,  and 
967  so  be  an  offence  ^against  the  State. 
But  he  did  not  clearly  di^stingnish  be- 
tween the  act  and  the  offence.  Hence  he 
says,  in  a  subsequent  part  of  the  opinion, 
that  when  Congress  allows  the  State  courts 
to  punish  under  State  laws,  the  same  acts 
that  are  made  offences  against  the  United 
States,  the  sentence  of  conviction  or  acquit- 
tal in  either  court  (State  or  Federal),  may 
be  pleaded  in  bar  of  a  prosecution  before  the 
other.  And  so  he  thinks  that  where  Con- 
gress has  vested  in  the  courts  of  the  United 
States  exclusive  cognizance  of  crimes  and 
offences  against  the  United  States,  the 
courts  of  the  States  cannot  exercise  juris- 
diction over  the  same  acts,  under  State 
laws,  as  offences  against  the  State,  without 
coming  into  conflict  with  the  act  of  Con- 
gress. But  we  have  seen  that  there  is  no 
incompatibility  or  conflict  between  such  an 
exercise  of  jurisdiction  by  State  courts, 
under  State  laws,  and  by  the  courts  of  the 
United  States,  under  acts  of  Congress. 

I  think  these  observations  are  sufficient 
to  show  that  the  views  of  Mr.  Justice  Wash- 
ington are  not  well  founded,  and  that  the 
act  of  1789  does  not  exclude  the  State  courts 
from  taking  jurisdiction  of  an  offence 
against  the  State  under  a  State  law, 
committed  by  the  same  act  which  con- 
stitutes an  offence  against  the  United 
States,  under  an  act  of  Congress.  It  fol- 
lows, that  such  a  saving  proviso  as  we  have 
been  considering,  is  not  necessary  to  enable 
the  courts  of  the  States  to  exercise  their 
jurisdiction  in  the  cases  alluded  to. 

This  conclusion  is  fully  sustained  by  the 
cases  of  Fox  v.  State  of  Ohio ;  Moore  v. 
People  of  Illinois ;  United  States  v.  Amy ; 
and  Hendrick*s  case,  before  cited.  In  the 
first  and  last  of  these  cases,  the  acts  of  Con- 
gress contained  provisos  to  save  the  juris- 
diction of  State  courts  under  State  laws. 
But  the  existence  of  the  provisos  was  not 
noticed,  and  the  cases  were  decided  on  the 
ground  of  a  separate  and  independent 
authority  in  the  States  to  *punish 
offences  against  their  own  laws.  In 
the   other  two   cases,    the  acts  of  Congress 
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contained  no  such  savings,  and  jet  the 
State  courts  were  held  to  have  jurisdiction 
under  State  laws.  See  also  State  v.  Tuff. 
2  Bailey  S.  C.  R.  44. 

I  see  no  reason  to  believe  that  Congress 
really  intended,  by  the  act  of  1864,  to  ex- 
clude the  jurisdiction  of  State  courts,  under 
State  laws,  to  punish  the  circulation  of 
forged  notes  of  National  Banks.  The  act 
exhibits  no  jealousy  or  distrust  of  the  State 
courts.  On  the  contrary,  that  act  amended 
the  act  of  1863,  so  as  to  give  to  the  State 
courts  concurrent  jurisdiction  with  the 
Federal  courts,  of  the  important  suits  and 
proceedings  which  may,  under  that  act,  be 
instituted  against  National  Banks,  the  juris- 
diction of  which  was,  by  the  act  of  1863, 
confined  to  the  Federal  courts.  And  I  pre- 
sume that  no  good  reason  can  be  suggested, 
why  a  State  court  should  be  allowed  to 
punish,  under  a  law  of  the  State,  a  cheat 
effected  by  means  of  a  counterfeit  coin,  and 
not  be  allowed  to  punish,  under  a  law  of 
the  State,  a  cheat  effected  by  means  of  a 
forged  National  Bank  note? 

Upon  the  whole,  I  think  that  the  objection 
of  a  want  of  jurisdiction  in  the  court  was 
properly  overruled.  I  think,  also,  that  there 
is  no  foundation  for  the  other  errors  as- 
signed in  the  petition,  and  that  the  judg- 
ment should  be  affirmed. 

MONCURKy  P.»  concurred  in  the  opinion 
of  Joynes,  J. 

Judgment  affirmed. 


969      *Kennp  &  als.  v.  The  Commonwealth. 

January  Term,  1888,  Richmond. 

I.  CHminsl  Law— Pallura  to  Insert  Jostioe's  Wamat 
in  Record— Rffect.— After  an  indictment  for  a 
felony,  the  indictment  will  not  be  quashed,  because 
the  clerk  of  the  examininir  court  has  not  inisened 
the  Justice's  warrant  of  commitment  of  the  pris- 
oner in  the  record. 

a.  Same— Bxanlnatlon  of  Prisoner— Regular  Term  of 
Court.— A  Justice  who  commits  a  prisoner  for 
felony  may  direct  him  to  be  tried  by  an  ezamininc 
court  called  for  the  purpose,  or  by  the  county 
court  at  its  regular  term.  And  if  he  commits  the 
prisoner  without  directing  a  called  court,  the  trial 
is  to  be  at  a  resrular  term. 

3.  Same— Same— On  Day  of  Commitment.— The  exam 
ination  of  a  prisoner  may  be  on  the  same  day  on 
which  he  was  committed,  when  it  is  at  the  regular 
term  of  the  county  court. 

4.  Same— Indictment— Previous  Prooeedlnsa.*— Aftera 
prisoner  has  been  indicted  for  a  felony,  the  only 
question  which  is  open  upon  the  previous  proceed - 
ingrs,  is  whether  he  has  been  examined  for  the 
offence  for  which  he  has  been  indicted. 

0.  Same— Prisoners  Tried  Together— Convicted— New 
Trial  Oranted  to  One.— Several  prlsonex^  havinr 
been  tried  together  for  the  same  felony,  and  found 
flTUilty,  the  court  may  grant  a  new  trial  to  one  of 
them,  and  render  a  Judgment  against  the  others. 

*See  principal  case  cited  in  Chahoon  v.  Com..  9B 
Gratt  777.  784. 

Appellate  Practice— Veidict  Contrary  to  WelflM  of 
Bvidencew— See  foot^noU  to  Kates  v.  Com..  17  OratL 
601,  where  the  principal  case  is  cited. 
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At  the  March  term,  1867,  of  the  Circuit 
Court  for  the  county  of  Warwick,  the  grand 
jury  found  an  indictment  against  Robert 
Kemp,  Charles  Press,  Abel  Williams,  Har- 
rison Young  and  James  Chapman,  f reed- 
men,  for  the  murder  of  John  Wootten.  At 
a  special  term  of  the  court  in  June,  1867, 
the  attorney  for  the  commonwealth 
970  entered  a  *nolle  prosequi  as  to  James 
Chapman ;  and  he  was  discharged. 
At  the  same  time  the  other  prisoners  were 
■arraigned;  and  before  pleading,  they  moved 
to  have  the  record  of  the  examining  court 
produced ;  which  was  done.  And  they  then 
moved  the  court  to  quash  the  indictment, 
upon  the  ground  that  said  record  does  not 
show  under  what  authority  the  said  exam- 
ining court  examined  the  prisoners;  and 
they  insisted,  that  the  warrant,  if  any,  of 
the  justice  or  other  person  who  committed 
the  prisoners  for  examination,  ought  to 
have  been  made  a  part  of  the  record  of  the 
examining  court ;  which  had  not  been  done. 
And  thereupon  the  attorney  for  the  Com- 
monwealth produced  in  court  as  the  warrant 
of  such  authority,  a  paper,  signed  Nelson 
Smith,  J.  P.,  and  directed  to  the  clerk  of  the 
county  court  of  Warwick,  in  which  he  says: 
That  he,  a  justice  of  the  peace  for  said 
county,  had  that  day  committed  the  pris- 
oners and  others  (naming  them)  to  the  jail 
of  said  county,  that  they  might  be  exam- 
ined before  the  county  court  for  a  felony 
committed  by  them ;  in  this,  that  they  did, 
on  the  2d  of  November,  1866,  murder  one 
John  Wootten.  This  paper  is  dated  the  13th 
of  December,  1866. 

Upon  the  production  of  this  paper  the  pris- 
oners also  moved  the  court  to  quash  the  in- 
dictment, because,  as  appeared  by  the  record 
of  the  examining  court  and  this  paper,  they 
were  examined  by  the  county  court  on  the 
same  day  on  which  they  were  committed  to 
jail  by  the  justice.  The  examination  was 
at  a  regular  term  of  the  county  court,  and 
the  dates  of  the  record  and  of  the  warrant 
of  the  justice  of  the  peace  were  the  same. 
But  the  court  overruled  the  motion ;  and  the 
prisoners  excepted. 

The  prisoners  were  tried  together ;  and  on 
the  trial  the  jury  found  each  of  them  guilty 
of  murder  in  the  first  degree.  And  there- 
upon the  prisoners  moved  the  court  to  set 
aside  the  verdict  and  grant  them  a 
971  new  trial.  And  the  *court  did,  on 
this  motion,  set  aside  the  verdict  as 
to  the  prisoner  Charles  Press,  and  grant 
him  a  new  trial ;  but  overruled  the  motion  as 
to  the  others,  and  sentenced  them  to  be 
hung.  To  the  opinion  of  the  court  overrul- 
ing their  motion  for  a  new  trial,  the  pris- 
oners Kemp,  Williams  and  Young  excepted. 
The  exception  contains  the  facts  proved, 
and  the  instructions  given  by  the  judge. 
To  the  last,  no  exception  was  taken  in  this 
court.  Upon  the  facts  there  was  no  doubt 
that  the  murder  had  been  committed,  and 
that  a  number  of  persons  had  been  engaged 
in  it;  and  the  only  question  was,  whether 
the  prisoners  were  of  the  number.  There 
was  some  proof  of  an  alibi  by  Press;  and 
the  court   below    granted    him  a  new  trial. 


All  the  proof  tended  to  connect  the  other 
prisoners  with  the  murder,  though  there 
was  no  positive  evidence  of  their  being  seen 
at  the  pla6e.  On  the  application  of  Kemp, 
Williams  and  Young,  a  judge  of  this  court 
allowed  a  writ  of  error,  to  operate  as  a  super- 
sedeas; the  prisoners  to  remain  in  cus- 
tody. 

Mallory,  for  the  prisoners. 
The  Attorney-General,  for  the  Common- 
wealth. 

JOYNES,  J.  The  prisoners,  who  were 
tried  jointly,  before  pleading  to  the  indict- 
ment, moved  the  court  to  have  the  record 
of  the  examining  court  produced ;  and  the 
record  having  been  produced,  they  moved 
the  court  to  quash  the  indictment,  on  the 
ground  that  the  record  of  the  examining 
court  did  not  show  by  what  authority  the 
said  court  examined  the  prisoners,  and  that 
the  warrant  by  which  the  prisoners  were 
committed  for  examination,  if  any  there 
was,  ought  to  have  been  made  a  part  of 
the  said  record.  Thereupon  the  attorney 
for  the  Commonwealth  produced  in  court,  as 
the  warrant  for  the  examination,  a    paper 

purporting  to  be  signed  by  a  justice  of 
972      the  peace,  Mated  December  13,  1866, 

and  certifying,  in  due  form,  that  he 
had  that  day  committed  the  prisoners 
(naming  them)  that  they  and  each  of  them 
might  be  examined  by  the  county  court  for 
the  murder  of  one  John  Wootten.  And  then 
the  prisoners  assigned  another  ground  for 
their  motion,  to  wit,  that  there  was  a  var- 
iance between  the  record  of  the  examining 
court  *^so  produced"  and  the  counts  of  said 
indictment,  and  each  of  them,  because  the 
prisoners  were  examined  at  a  regular  term 
of  the  county  court,  held  on  the  same  day 
on  which  they  were  committed  for  examina- 
tion, as  appeared  by  the  warrant  of  the 
justice.    • 

To  maintain  the  first  of  these  grounds, 
the  counsel  for  the  plaintiffs  in  error  relies 
upon  the  decision  of  the  General  Court  in 
McCauPs  case,  1  Va.  Cas.  271,  which  has 
since  been  adhered  to,  in  which  it  was  held, 
that  the  warrant  for  summoning  an  examin- 
ing court  is  part  of  the  record  of  that  court. 
But  the  court  did  not  decide  that  an  exam- 
ination will  be  insufficient,  if  the  clerk,  in 
making  up  the  record  of  the  examining 
court,  omits  to  embrace  in  it  the  warrant 
by  which  that  court  was  summoned.  The 
point  decided  was,  that  where  the  record  of 
the  proceedings  of  the  examining  court 
states  that  the  prisoner  was  examined  for 
felony,  in  general  terms,  not  describing 
the  particular  offence,  the  Circuit  Court 
may,  on  a  motion  to  quash  the  indictment, 
or  on  a  plea  in  abatement,  on  the  gfound 
that  the  prisoner  has  not  been  examined  for 
the  offence  for  which  he  is  indicted,  look 
into  the  warrant  summoning  the  justices 
for  the  purpose  of  identifying  the  offence. 
In  this  case,  the  offence  for  which  the  pris- 
oners were  examined  was  fully  described  in 
the  record  of  the  proceeding  of  the  examin- 
ing court,  so  that  there  was  no  occasion  to 
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look  at  the  certificate  of  the  justice  for  the 
purpose  of  identifying  the  offence. 

When  the  examination  is  had  before 
973  a  special  session  of  *the  court  called 
for  the  purpose,  the  warrant  of  the 
justice  is  the  authority,  and  the  only  au- 
thority, under  which  the  court  is  held.  But 
the  regular  monthly  term  sits  by  authority 
of  the  general  law.  It  has  authority  to  ex- 
amine a  prisoner  committed  for  examina- 
tion, unless  the  justice,  in  his  discretion, 
determines  to  call  a  special  session  of  the 
court.  If  he  commits  the  prisoner  gen- 
erally for  examination,  without  issuing  his 
warrant  for  a  special  session,  he  must  be 
understood  as  determining,  in  his  discre- 
tion, that  there  shall  be  no  special  session, 
and  that  the  examination  shall  be  at  the 
regular  term. 

The  provision  of  the  Code  requiring  that 
the  justice  shall  certify  the  commitment  to 
the  clerk,  and  the  provision  requiring  the 
clerk  to  inform  the  Attorney  for  the  Com- 
monwealth of  such  certificate,  seem  to  have 
been  designed  to  bring  the  case  to  the  no- 
tice of  the  court  and  the  attorney,  and  thus 
to  avoid  the  possibility  of  its  being  over- 
looked. They  are  analogous  to  the  provi- 
sion of  chapter  205,  section  10,  requiring 
the  clerk  of  the  examining  court  to  certify 
the  order,  depositions,  &c.,  to  the  attorney 
for  the  Commonwealth  in  the  Circuit  Court. 
It  may  be  contended,  with  great  force,  that 
they  are  merely  directory,  the  one  to  the 
clerk  and  the  other  to  the  justice,  and  that 
the  omission  to  observe  them  in  any  case 
would  not  vitiate  the  proceedings.  It 
would  hardly  be  contended  that  the  omis- 
sion of  the  clerk  to  give  information  of  the 
certificate  to  the  Commonwealth's  attorney 
would  have  that  effect.  If  not,  why  should 
that  effect  be  produced  by  the  failure  of  the 
justice  to  certify  the  commitment  to  the 
clerk?  It  is  not  necessary,  however,  to 
decide  this  point. 

It  has  often  been  decided  that  the  war- 
rant of  commitment  is  no  part  of  the  rec- 
ord, and  cannot  be  looked  to  by  the  Circuit 
Court  for  any  purpose.  In  McCauPs  case, 
above  cited,  it  was  held  that  it  could  not 
be  looked  to  on  a  motion  to  quash,  for 
the  purpose  of  identifying  the  offence 
974  *for  which  the  prisoner  was  exam- 
ined. It  is  also  well  settled  that  after 
the  prisoner  has  been  indicted,  there  can 
be  no  enquiry  into  the  sufficiency  of  the 
warrant,  or  into  the  regularity  of  the  com- 
mitment. In  Murray's  case,  2  Va.  Cas. 
504,  the  warrant  of  commitment  was  made 
part  of  the  record  by  the  prisoner,  and  was, 
therefore,  looked  to  for  the  purpose  of  iden- 
tifying the  offence.  But  it  was  insisted 
that  the  warrant  of  commitment  thus  made 
part  of  the  record,  was  fatally  defective 
in  not  stating  that  the  party  was  charged 
on  oath,  and  that  the  indictment  should  be 
quashed  for  that  reason.  The  general  court, 
after  overruling  the  objection  to  the  war- 
rant, held,  that  even  if  the  warrant  had 
been  bad,  '*it  would  be  no  ground  to  quash 
the  indictment,  because  the  indictment 
charged  the  prisoner  with   an   offence   for 


which  he  had  been  previously  examined ;  and 
whether  the  original  mittimus  was  legiil  or 
not,  yet  clearly,  after  he  had  been  remanded 
to  jail  by  the  examining  court,  his  second 
commitment  was  entirely  regular.  In  Cloer's 
C£^se,  8  Gratt.  R.  606,  the  prisoner  pleaded 
in  abatement,  that  he  was  committed  by 
the  justice  without  an  enquiry  or  examina- 
tion into  the  truth  of  the  offence  where- 
with he  was  charged,  or  for  which  he  was 
committed.  The  plea  was  rejected;  and  he 
moved  to  quash  on  the  same  ground.  The 
general  court  approving  the  decision  in 
Murray's  case,  held  that  the  plea  was  prop- 
erly rejected,  and  the  motion  to  quash 
properly  overruled.  Judge  LfOmax  deliver- 
ing the  opinion  of  the  court,  said:  *' What- 
ever inconvenience  he  [the  prisoner]  may 
complain  of  as  to  the  examination,  or  want 
of  examination,  before  the  justice,  they  can 
have  no  relevancy  as  objections  to  the 
indictment,  which  has  given  the  sanction 
of  the  grand  inquest  of  the  county  to  the 
charge  for  which  the  justice  committed 
him.  At  that  stage  of  the  proceedings,  af- 
ter the  finding  of  the  grand  jury  upon  the 
examinations     and     proofs     before    them, 

charging  him  with  the  murder,  what 
975      ^defence   in  reason   or  in  law,  can  or 

ought  it  to  be  to  the  prisoner,  that  the 
justice  who  committed  him  for  the  crime 
with  which  the  grand  jury  have  charged 
him,  did  not,  in  his  prior  examination,  ex- 
amine the  case  according  to  the  legal  rules 
of  evidence?"  The  doctrine  of  these  cases 
was  approved  and  followed  by  this  court  in 
Wormeley's  case,  10  Gratt.  6^,  where  there 
was  a  motion  to  quash  the  indictment  on 
the  ground  that  the  commitment  was  made 
by  a  person  who  had  no  authority  to  make 
it. 

The  principle  thus  established  applies  to 
this  case.  If  the  prisoner  could  not,  on  a 
motion  to  quash,  be  allowed  to  show  that 
the  original  commitment  was  by  an  illegal 
warrant,  or  without  investigation,  or  by  a 
person  without  authority,  they  cannot  be 
allowed  to  show  that  the  commitment  was 
not  duly  certified  to  the  clerk,  however 
essential  that  may  be  to  the  regularity  or 
legality  of  the  commitment.  The  essential 
thing  into  which  alone,  of  all  the  proceed- 
ings before  the  indictment,  the  court  can 
enquire,  is,  whether  the  prisoners  were 
duly  examined  and  committed  by  the  ex- 
amining court  for  the  same  offence  for 
which  they  were  indicted. 

In  the  present  case,  however,  it  does  ap- 
pear that  the  prisoner  was  duly  committed, 
and  that  the  commitment  was  duly  certified 
to  the  clerk.  The  certificate,  though  not 
incorporated  by  the  clerk  into  the  record  of 
the  examining  court,  was  produced  by  the 
attorney  for  the  commonwealth.  Its  gen- 
uineness was  not  disputed.  On  the  con- 
trary, its  genuineness  was  conceded,  by 
making  it  the  ground  of  an  objection  to 
the  indictment,  to  be  presently  considered. 
The  court,  in  the  bill  of  exceptions,  speaks 
of  it  as  *'the  warrant  of  Nelson  Smith,  a 
justice  of  the  peace,  herein  inserted,"  and 
thus,  in  effect,  declare  it  to  be  authentic. 
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The  other  ground  of  the  motion  to  quash 

is,    that    the    commitment;    as    shown    by 

the    certificate    of    the    justice,    was 

976  *made    on    the    13th   December,  1866, 
and  that  the  examination  was  had  by 

the  county  court,  at  a  regular  term  held  on 
the  same  day.  This  objection  is  based  on 
the  authority  of  Mendum's  case,  6  Rand. 
704.  That  decision,  however,  was  made 
under  the  law  as  it  stood  in  the  Revised 
Code  of  1819,  and  has  no  application  to  the 
provisions  of  the  present  Code.  By  the 
Code  of  1819,  ch.  169,  the  committing  justice 
-was  required  to  issue  his  warrant  sum- 
moning the  justices  to  meet  for  the  exami- 
nation of  the  fact,  on  a  certain  day  not  less 
than  five,  nor  more  than  ten  days  after  the 
date  of  the  warrant.  If  the  justices  failed 
to  meet,  the  examination  stood  adjourned 
to  the  next  regular  term  of  the  county 
court.  The  court  might  continue  the  ex- 
amination from  term  to  term,  provided 
such  continuance,  unless  on  the  application 
of  the  prisoner,  should  not  be  beyond  the 
third  term  after  his  commitment  for  exam- 
ination. Mendum  was  committed  two  days 
before  the  December  term.  The  examining 
court  was  called  to  meet  seven  days  after 
the  December  court  day.  It  failed  to  meet, 
and  so  stood  adjourned  to  the  January 
term.  The  general  court  held,  that  the 
January  term  was  to  be  counted  as  the  first 
term  after  the  commitment,  so  that  the 
examination  at  the  March  term  was  regu- 
lar. This,  of  course,  involved  a  decision 
that  the  examination  could  not  regularly 
have  been  had  at  the  December  term;  and 
obviously  it  could  not,  because  five  days  did 
not  intervene  between  the  day  of  the  com- 
mitment and  December  court  day,  and  also 
because  an  examination  could  not  be  had 
at  a  regular  term,  unless  the  called  court 
failed  to  meet,  or  adjourned  to  the  regular 
term. 

By  the  Code  of  1849,  ch.  205,  {{  2,  3,  the 
examination  might  be  had  at  a  regular 
term,  in  the-  discretion  of  the  justice,  and 
in  that  case  no  particular  length  of  time 
was  required  to  intervene  between  the  com- 
mitment and  the  examination.  That  re- 
quirement   was    made   only   when    a 

977  *8pecial    session    was   called.      It    is 
argued  that  the  L^egislature  must  have 

intended  to  allow  a  prisoner  some  time  for 
m-eparation.  To  this  it  may  be  replied,  1. 
That  the  statute  makes  no  such  provision ; 
and  2.  That  the  L^egislature  doubtless 
thought  that  all  injustice  might  be  avoided 
by  an  application  to  the  court  for  a  post- 
ponement of  the  examination. 

The  remaining  ground  of  error  assigned 
is  the  refusal  of  the  court  to  ^rant  a  new 
trial  to  the  plaintiffs  in  error.  Two  grounds 
for  a  new  trial  have  been  suggested :  1. 
That  the  verdict  was  contrary  tn  the  law 
and  the  evidence ;  and  2.  The  fact  that  the 
court  granted  a  new  trial  to  Charles  Press, 
who  was  indicted  and  tried  jointly  with  the 
plaintiffs  in  error,  and  who  was  likewise 
found  guilty  by  the  jury. 

No  question  has  been  made  as  to  the  law 
applicable    to    the    facts,    so   that  the  first 


ground    must  be  considered  with  referenc 
to  the  evidence  alone. 

It  has  been  long  settled  as  the  rule  of  this 
court,  that  a  judgment  refusing  a  new  trial 
will  not  be  reversed,  unless  the  evidence  is 
plainly  insufficient  to  warrant  the  verdict. 
Vaiden's  case,  12  Gratt.  717;  Kate's  case, 
17  Gratt.  561.  It  is  very  clear  that  this  is 
not  a  case  in  which  a  new  trial  ought  to  be 
granted  under  this  rule.  On  the  contrary, 
the  murder  was  expressly  proved,  and  the 
facts  and  circumstances  given  in  evidence 
pointed  strongly,  if  not  unmistakably,  to 
the  plaintiffs  in  error  as  guilty  parties. 
And  indeed,  this  ground  was  not  relied  on 
in  the  argument. 

The  other  ground  relied  on  for  a  new  trial 
involves  an  important  question,  and  one 
which  does  not  appear  from  any  reported 
case  to  have  been  decided  in  Virginia. 

In  The  King    v.    Mowbry,    6   T.    R.   619, 

several  defendants  were   tried   jointly  for  a 

misdemeanor,  some  of  whom  were  convicted 

and    others    acquitted,   and  a  question  was 

made,  and  elaborately  argued,  whether 

978  the  court  could  *grant  a  new  trial  to 
those  who  had  been  convicted.     It  was 

contended  that,  according  to  the  forms  of 
law  and  the  course  of  practice,  the  new 
venire  facias  which  would  issue  after  the 
allowance  of  a  new  trial,  must  correspond 
with  the  first,  and  be  for  the  trial  of  all 
the  defendants;  and  that  as  that  could  not 
be,  because  some  had  been  acquitted,  there 
could  not  be  a  ^ew  venire  facias  at  all.  In 
support  of  the  motion,  Fern's  case  was 
quoted  from  BuUer's  Nisi  Prius,  326,  where 
'*an  information  was  exhibited  against 
three,  and  a  verdict  against  all  three,  and 
a  new  trial  granted  as  to  Fern,  because  he 
had  not  sufficient  notice  given  him,  and 
this  special  cause  entered  on  the  record, 
and  judgment  was  against  the  other  two.*' 
The  other  side  disputed  the  authority  of 
this  case,  and  quoted  the  comments  of  the 
author,  who  says,  after  stating  the  case  as 
above:  ** Yet  the  authority  of  this  case  may 
well  be  doubted ;  for  where  there  were  sev- 
eral defendants,  and  the  verdict  as  to  some 
was  against  evidence,  yet  the  court  would 
not  grant  a  new  trial,  for  they  said  the 
verdict  must  stand  or  fall  in  toto." 

The  court  held,  that  a  new  trial  might 
be  granted  to  the  convicted  defendants, 
notwithstanding  the  acquittal  of  the  others, 
and  put  their  decision  on  the  ground,  that 
it  was  essential  to  secure  the  ends  of  jus- 
tice. They  held  that  the  usual  forms  must 
be  moulded  to  suit  the  purpose,  and  several 
modes  were  suggested  in  which  that  might 
be  done.  Lord  Kenyon  referred  to  Fern's 
case  as  an  authority  in  point. 

It  is  laid  down  in  many  of  the  books,  that 
if  there  be  two  defendants  in  a  civil  action, 
and  there  is  a  verdict  in  favor  of  one  and 
against  the  other,  a  new  trial  cannot  be 
granted  to  the  latter,  because  the  verdict, 
if  set  aside  as  to  one,  must  be  set  aside  as 
to  both.  That  was  the  view  taken  by  this 
court  in  Boswell  v.  Jones,  1  Wash.  322; 
though  it  held  otherwise  in  Guerrant 

979  V.  Tinder,  Gilm.  36.     *See  also  opin- 
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ion  of  the  General  court  in  Lithgow*s 
case,  2  Va.  Cases,  297.  This  question  arose 
in  Bricknell  v.  Dorion,  16  Pick.  R.  478, 
where  it  was  elaborately  discussed  by  Chief 
Justice  Shaw,  with  a  reference  to  all  the 
Engflish  cases  up  to  that  time,  both  in  civil 
and  criminal  cases.  It  was  held  that  a  new 
trial  might  be  granted  to  the  defendant 
against  whom  the  verdict  had  been  ren- 
dered, without  disturbing  the  verdict  in 
favor  of  the  other  defendant. 

If  there  is  no  legal  obstacle  to  the  grant- 
ing of  a  new  trial  to  one  of  several  defend- 
ants in  a  criminal  case,  who  has  been 
convicted,  where  another  has  been  ac- 
quitted, I  do  not  perceive  what  legal  ob- 
stacle there  can  be  to  granting  a  new  trial 
to  one,  where  all  have  been  convicted.  The 
severance  of  the  original  joint  proceedings 
is  no  greater  in  one  case  than  in  the  other, 
and  the  same  power  that  could  mould  the 
ordinary  forms  to  suit  the  purpose  in  one 
case,  could  do  the  same  in  the  other.  The 
necessity  is  not  the  same  where  all  have 
been  convicted,  because  a  new  trial  may  be 
had  as  to  all.  But  the  ends  of  justice  de- 
mand that  the  guilty  should  be  punished, 
as  well  as  that  the  innocent  should  be  pro- 
tected. Why  should  not  the  ordinary  forms 
be  moulded  to  effect  this  purpose,  when  it 
can  involve  no  injustice  to  the  party  to 
whom  the  new  trial  is  awarded? 

Fern's  case  is  an  authority  in  point.  And 
Lord  Kenyon  evidently  thought  that  there 
was  no  distinction  in  principle  between  a 
case  in  which  all  are  found  guilty,  and  a 
case  in  which  some  are  found  guilty  and 
others  not  guilty.  For  in  deciding  a  case 
of  the  latter  kind,  he  cites  one  of  the  former 
kind  as  an  authority  in  point.  And  the 
same  view  seems  to  have  been  taken  by  the 
author  of  BuUer's  Nisi  Prius.  He  refers  to 
a  case  in  which  a  new  trial  was  refused  to 
one  defendant  where  another  was  acquitted, 
as  an  authority  in  conflict  with  Fern's 
980  case,  where  a  new  *trial  was  granted 
to  one  of  three,  all  of  whom  had  been 
convicted. 

I  have  found  no  subsequent  case  in  which 
a  new  trial  was  allowed  on  the  motion  of 
one  of  several  defendants,  where  all  had 
been  found  guilty,  except  The  Queen  v. 
Gromperty  &  als.,  9  Queen's  Bench  R.  824 
(58  E^ng.  C.  Iv.  R.).  In  that  case  Gomperty 
and  several  others  were  indicted  and  tried 
jointly  for  conspiracy,  and  were  all  found 
guilty.  Gomperty  and  Witham  severally 
moved  for  a  new  trial,  no  such  motion 
being  made  by  either  of  the  other  defend- 
ants. Upon  the  affidavits  filed  by  Witham, 
the  court  thought  that  there  was  sufficient 
ground  for  a  new  trial,  and  a  new  trial  was 
granted  as  to  all  the  defendants.  L/ord 
Denman  said:  '^We  might  perhaps  see  no 
ground  for  disturbing  the  verdict  so  far  as 
it  affects  Gomperty,  but  into  this  we  do 
not  inquire ;  for  we  cannot  grant  a  new 
trial  as  to  one  conspirator,  without  grant- 
ing it  to  all  who  are  convicted.  As,  there- 
fore, we  cannot  separate  the  defendants, 
there  must  be  a  new  trial  as  to  all."  Cole- 
ridge, J.,  said:  **There   would   be   no  diffi- 


culty if  some  had  been  acquitted  and  some 
convicted.  That  was  so  in  Rex  v.  Mawbry, 
6  T.  R.  619,  and  this  court  held  that  a  new 
trial  might  be  granted  in  favor  of  those 
convicted,  without  disturbing  the  verdict 
as  to  those  acquitted." 

This  is  all  that  was  said  by  the  judges  in 
reference  to  the  new  trial.  If  the  decision 
was  not  founded  on  the  peculiar  character 
of  the  offence  of  conspiracy,  the  case  must 
be  considered  as  holding,  that  while  the 
court  will  mould  the  ordinary  forms  of  law 
so  as  to  give  a  new  trial  to  those  who  are 
convicted  where  some  are  acquitted,  because 
justice  to  the  convicted  parties  cannot 
otherwise  be  done ;  they  will  not  do  so  where 
all  have  been  convicted,  because  in  that 
case,  the  ends  of  justice    may    be   at- 

981  tained  *in   reference    to    the    parties 
improperly   convicted,   by  granting  a 

new  trial  to  all. 

But  whatever  may  be  the  true  rule  on  this 
subject  under  the  common  law,  and  the 
practice  in  England,  the  case  before  us 
must  be  decided  upon  the  law  of  Virginia. 

At  common  law,  a  new  trial  properly  so 
called,  and  as  distinguished  from  a  venire 
de  novo,  cannot  be  granted  in  any  case  of 
felony ;  and  such,  I  believe,  is  still  the  law 
of  Bngland.  In  Virginia  new  trials  are 
granted  in  cases  of  felony  as  well  as  in 
cases  of  misdemeanor.  Our  modes  of  pro- 
ceeding differ  from  those  of  the  common 
law.  By  our  law,  persons  jointly  indicted 
for  felony  may  elect  to  be  tried  separately, 
as  matter  of  right.  Code,  ch.  208,  {{  14, 
15.  At  common  law,  no  such  right  exists; 
but  it  rests  in  the  discretion  of  the  court, 
in  such  case,  to  >allow  or  refuse  separate 
trials.  United  States  v.  Marchant,  12 
Wheat  R.  480.  By  our  statute,  where  two 
or  more  persons  are  charged  and  tried 
jointly,  the  jury  may  render  a  verdict  as  to 
any  of  them  as  to  whom  they  agfree,  where- 
upon judgment  shall  be  entered  according 
to  the  verdict ;  and  as  to  the  others,  the 
case  shall  be  tried  by  another  jury.  Code, 
ch.  208,  I  35.  Upon  the  principles  of  the 
common  law,  a  verdict  cannot  be  received 
which  does  not  respond  one  way  or  the  other 
to  the  whole  issue.  By  our  law,  the  venire 
facias  issues  according  to  the  necessity  of 
each  case,  and  without  reference  to  any 
previous  venire  facias  in  the  same  case. 
When  several  persons  have  been  examined 
and  remanded  for  trial  jointly,  a  single 
venire  facias  issues  for  the  trial  of  all  of 
them.  If  they  elect  to  be  tried  separately, 
the  venire  summoned  for  all,  is  used  Uxr 
the  one  first  tried,  and  a  several  venire 
facias  issues  for  trial  of  each  of  the  others. 
Code,  ch.  208,  2|  13-15.  And  any  court  in 
which  a  person  accused  of  felony  is  to  be 
tried,  may  at  any  time  cause  a  venire  facias 
to  issue  for  his  trial.     Code,   ch.   206, 

982  2    6.      In    a  *case    under    section    35, 
where  the  jury  have  not  agreed  as  to 

some  of  the  defendants,  a  new  venire  facias 
will,  of  course,  issue  for  the  trial  of  the 
others. 

The  formal  difficulty  urged  in  Rex  v. 
Mawbry  as  a  reason  why  a  new   trial  could 
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not  be  granted  to  one  of  several  defendants, 
and  which  could  only  be  gotten  over  by 
moulding  the  forms  to  suit  the  justice  of 
the  case,  does  not  therefore  exist  in  Vir- 
g-inia.  Our  forms  of  proceeding  present 
no  obstacle  to  granting  a  new  trial  to  one, 
whether  the  others  have  been  convicted  or 
acquitted.  That  being  so,  there  is  no  rea- 
son why  the  court  should  grant  a  new  trial 
to  one  who  does  not  show  himself  entitled 
to  it,  when  it  grants  it  to  one  who  does 
show  himself  entitled  to  it.  The  whole  ob- 
ject of  a  new  trial  is  to  secure  justice  to 
persons  improperly  convicted,  and  there  is 
no  reason  why  it  should  be  extended  farther 
than  is  necessary  to  effect  that  object. 

Upon  the  whole  case,  I  am  of  opinion 
that  there  is  no  error  in  the  judgment,  and 
that  it  should  be  affirmed. 

The  other  judges  concurred  in  the  opinion 
of  Joynes,  J. 

Judgments  affirmed. 


983       *Trim  v.  The  Commonwealth. 

[98  Am.  Dec.  76S.] 
January  Term,  1888,  Ricbmond. 

I.  Crlminlal  Law— Harder— Coiutnictlve  PreMOoe— 
Question  for  Jury.— Several  persons  murder  a  mer- 
chant and  rob  his  store,  at  niffhi  and  In  the 
country.  It  is  proved  that  the  prisoner  went  with 
them  to  a  short  distance  from  the  store,  where  he 
remained  whilst  the  murder  and  robbery  was  I 
committed,  and  that  the  roods  taken  were  brought 
to  where  he  was;  and  some  of  them  were  after- 
wards fonnd  in  possession  of  his  wife.  It  was  for 
the  Jury  to  decide  upon  the  evidence  whether  the 
prisoner  was  constructively  present  aiding  and 
abetting  in  the  murder  committed;  and  they 
having  found  the  prisoner  guilty,  the  appellate 
court  will  not  set  aside  the  verdict,  and  grant  him 
a  new  trial. 

3.  3wiie— 5aine-Sep«ratioii  of  Jury  —  Misconduct- 
Case  at  Bar*— On  a  trial  for  murder,  during  a  re- 
cess, the  jury  Is  committed  to  the  keeping  of  the 
high  sheriff,  who  is  sworn  to  keep  them;  but  his 
deputy  is  not  sworn.  The  high  sheriff  goes  out 
with  a  part  of  the  Jury,  leaving  the  others  in  the 
jury  room  with  the  deputy,  and  with  the  door 
locked  or  closed.  This  is  not  misconduct  of  the 
Jury  which  will  entitle  the  prisoner  to  a  new 
trial. 

At  the  March  term  of  the  Circuit  Court 
of  the  county  of  Warwick,  Samuel  Trim 
was  indicted  for  the  murder  of  John  Woot- 
ten.  When  brought  into  court,  before 
pleading,  he  moved  the  court  to  quash  the 
indictment  upon  the  same  ground  stated  in 
the  preceding  case  of  Kemp  and  others. 
And  it  appears  that  he  was  committed  at 
the  same  time,  and   examined   and  sent  on 

♦See  Bennett's  Case,  8  Leigh  745.  when  It  was  held 
that  the  sheriff  is  ex  officio  bound  to  keep  the  jury 
when  adjourned  in  a  criminal  cause,  and  It  Is  not 
indispensably  necessary  that  he  should  be  sworn. 

See  generally,  monographic  note  on  "Juries"  ap- 
pended to  Chahoon  v.  Com.,  20  Oratt  733. 


to  be  tried  at  the  same  time  that  they  were. 
The  court  overruled  the  motion;  and  he 
excepted. 

On  the  trial,    the   jury   found  him  guilty 

of   murder    in    the    first  degree.      And   he 

thereupon    moved     the    court    for    a 

984  *new    trial:  1st.  On    the  ground  that 
the    verdict   was  contrary  to  the  law 

and  the  evidence ;  and  2.  For  misbehavior 
of  the  jury.  The  facts  on  both  points  are 
stated  by  Judge  Joynes  in  his  opinion.  The 
court  overruled  the  motion,  and  sentenced 
the  prisoner  to  be  hung.  And  he  excepted 
to  the  opinion  of  the  court;  and  obtained 
a  writ  of  error  from  this  court. 

Mallory,  for  the  prisoner. 
The  Attorney  General,  for  the  Common- 
wealth. 

JOYNES,  J.  The  plaintiff  in  error  was 
indicted  jointly  with  Kemp  &  als.,  whose 
case  has  just  been  decided,  but  tried  sepa- 
rately. He  moved  to  quash  the  indictment, 
on  the  same  grounds  on  which  a  like  motion 
was  made  in  that  case,  and  for  the  reasons 
stated  in  that  case  this  motion  was  properly 
overruled. 

After  the  verdict  was  rendered,  a  motion 
was  made  for  a  new  trial  on  two  grounds : 
1.  That  the  verdict  was  against  the  law 
and  the  evidence.  2.  The  misconduct  of 
the  jury.  No  question  has  been  made  in 
reference  to  the  law  applicable  to  the  facts, 
and  the  first  ground  must  be  considered 
with  reference  to  the  evidence  alone. 

It  was  clearly  proved  that  the  deceased 
was  murdered  in  the  night,  and  his  store 
robbed  at  the  same  time.  The  plaintiff  in 
error  confessed  that  he  was  one  of  the  party 
who  robbed  the  store.  He  stated,  however, 
that  he  did  not  go  to  the  store,  but  stopped 
about  two  hundred  yards  off;  that  he  re- 
mained there  until  the  other  parties  re- 
turned with  the  goods ;  that  he  received  his 
share  of  the  goods ;  that  while  he  was  there 
he  heard  two  guns  fire,  (it  was  proved  that 
two  guns  were  fired  at  the  store  at  the  time 
of  the  murder,)  and  that  he  did  not  *'go 
in,"  because  he  **was  afraid  there  would  be 
some  harm  done. ' '  Part  of  the  stolen  goods 
were  found  in  the  possession  of  the  prison- 
er's wife. 

985  *Now,    when    several    persons    are 
concerned    in    the    commission    of    a 

felony,  or  other  unlawful  act,  and  in  the 
execution  of  the  common  purpose,  any  one 
of  them  commits  a  murder,  all  who  are 
present  aiding  and  abetting  in  the  unlawful 
purpose  are  guilty  of  the  murder.  1  Whar- 
ton Crim.  Law,  {127;  1  Russell  on  Crimes 
29.  And  it  is  not  necessary,  in  order  to 
make  a  party  liable,  that  he  should  be 
actually  and  immediately  present  at  the 
commission  of  the  offence.  If  he  co-oper- 
ates in  the  execution  of  the  common  pur- 
pose by  watching  at  a  proper  distance,  to 
prevent  surprise,  or  t^e  like ;  or  if,  with 
the  intention  of  giving  assistance,  he  re- 
mains near  enough  to  afford  it,  if  the  occa- 
sion for  it  should  arise,  he  is  constructively 
present,  and  is  equally  guilty  with  those 
who  are  actually  present  and  do  the  act.     1 
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Whart.    Crim.    Law,    J    124;  1    Russell    on 
Crimes  27. 

It  was  for  the  jury  to  say,  upon  the 
confession  of  the  prisoner  and  the  other  evi- 
dence, a  part  of  which  only  I  have  men- 
tioned, whether  the  plaintiff  in  error  was, 
according  to  these  principles,  constructively 
present,  aiding  and  abetting  in  the  murder 
which  was  actually  committed  by  some 
one  or  more  of  the  others.  By  their  verdict 
they,  in  effect,  found  that  he  was,  and  we 
cannot  say  that  the  evidence  was  plainly 
insufficient  to  warrant  that  finding,  so  as 
to  entitle  the  plaintiff  in  error  to  a  new 
trial. 

The  facts  in  relation  to  the  other  ground 
assigned  for  a  new  trial  are,  in  substance, 
that  the  trial  occupied  but  one  day ;  that 
the  court  took  a  recess  for  dinner,  and  be- 
fore doing  so  committed  the  jury  to  the 
charge  of  the  sheriff,  who  was  duly  sworn 
and  charged  by  the  court,  though  his  deputy 
was  not  sworn,  to  take  charge  of  the  jury; 
that  while  the  sheriff  had  the  jury  so  under 
his  charge  in  a  jury  room,  he  took  three  of 
the  jurors,  at  their  request,  to  their  convey- 
ances  about   a    hundred   yards  off,    to  get 

their  provisions ;  that  when  they  got 
986      their  provisions,    he    went    *immedi- 

ately  back  with  them  to  the  jury  room ; 
that  when  he  took  the  three  jurors  from  the 
jury  room  he  left  the  rest  behind  in  charge 
of  his  deputy ;  that  after  taking  those  three 
back  to  the  jury  room,  the  sheriff  took  four 
of  the  jury  to  the  tavern  about  one  hundred 
yards  off;  that  two  of  them  seated  them- 
selves at  the  dinner  table,  and  the  other 
two  were  in  the  act  of  doing  so,  when  the 
judge,  who  was  at  the  table,  ordered  the 
sheriff  to  take  them  back  to  the  jury  room, 
which  was  immediately  done;  that  they 
did  not  remain  at  the  table  more  than  half 
a  minute;  that  on  both  occasions  the  jurors 
who  were  absent  from  the  jury  room  were 
always  in  the  presence  and  under  the  eye 
of  the  sheriff,  and  held  no  communication 
with  any  one  else;  that  while  the  four 
jurors  were  absent,  the  others  were  in  the 
jury  room  in  charge  of  the  deputy  sheriff; 
that  the  door  was  closed,  and  that  no  per- 
son had  any  communication  with  them  dur- 
ing the  absence  of  the  sheriff. 

It  is  well  settled,  that  where  some  of  the 
jurors  separate  from  the  rest  for  an  inno- 
cent purpose,  being  accompanied  by  an 
officer,  while  the  others  are  left  in  charge 
of  another  officer,  both  officers  being  duly 
sworn  and  charged  to  keep  the  jury,  the 
separation  will  not  vitiate  the  verdict. 
Massey  Thomas*  case,  2  Va.  Cas.  479.  See 
Thompson's  case,  8  Gratt.  637.  And  this 
is  in  accordance  with  every  day's  practice. 
The  question  therefore  is,  whether  it  was 
indispensable,  in  this  case,  that  the  deputy 
sheriff,  as  well  as  the  sheriff,  should  be 
specially  sworn  to  keep  the  jury. 

In  Bennett's  case,  8  Leigh  745,  it  was 
held  by  the  General  Court,  that  though  it 
is  proper  that  the  sheriff  should  always  be 
sworn    to   keep    a   jury   committed    to    his 


charge,  according  to  the  common  practice, 
it  is  not  indispensable,  it  being  the  duty 
of  the  sheriff  ex -officio  to  keep  the  jury 
when  committed  to  his  charge  by  the  court 
The  same  must  be  true  of  a  deputy  sheriff. 
And  so  I  think  that,  on  the  same  principle, 
where,    as   in   this   case,    a  sheriff  is 

987  ^specially  sworn  and  charged  to  keep 
the  jury,  it  is  not  indispensable  that 

a  deputy,  whom  he  calls  to  his  assistance, 
should  be  specially  sworn.  A  contrary 
doctrine  would  imply  a  suspicion  which 
ought  not  to  be  indulged  against  a  public 
officer  engaged  in  the  discharge  of  his  ap- 
propriate duty,  and  might  lead  often  to 
great  inconvenience,  without  any  compen- 
sating advantage. 

Moreover,  the  jurors  who  were  left  by 
the  sheriff  were,  on  both  occasions,  left  by 
him  in  the  jury  room.  On  the  last  occa- 
sion, the  door  of  the  jury  room  was  locked. 

It  does  not  appear  whether  it  was  or  not 
locked  on  the  first  occasion,  though  it  may 
fairly  be  presumed  that  it  was  closed,  if 
not  locked.  Now  it  must  often  happen  that 
some  of  the  jurors  will  be  left  in  the  jury 
room  for  a  short  time  while  others  are  ab- 
sent, for  necessary  purposes,  in  company 
with  an  officer.  This  is  unavoidable  where 
only  one  officer  is  present.  The  jurors  in 
such  a  case  are  still  in  the  custody  of  the 
officer,  who,  though  absent  from  them  for 
the  time,  maintains  his  custody,  and  secures 
the  substantial  object  of  the  law  by  shutting 
them  up  in  the  jury  room.  Why  may  not 
the  sheriff,  while  he  thus  maintains  his 
charge  and  custody,  have  his  deputy  at  the 
door  of  the  jury  room,  or  even  inside  of  the 
room,  to  see  that  the  jurors  do  not  leave, 
or  that  the  door  is  kept  shut,  even  though 
it  were  indispensable  that  a  sheriff  or  deputy 
sheriff  charged  with  the  custody  of  a  jury 
should  be  specially  sworn?  That  is  sub- 
stantially what  was  done  in  this  case.  The 
sheriff,  «io  doubt,  supposed  that  he  had  a 
right  to  do  so ;  he  had  no  intention  of  re- 
linquishing his  own  custody;  he  honestly 
designed,  through  his  deputy,  the  more 
certainly  to  maintain  his  custody,  and  evexy 
purpose  of  the  law  has  been  accomplished. 
We  should  go  far  beyond  any  former  case 
in  this  court,  or  the  General  Court,  if  we 
should  hold  the  verdict  to  be  vitiated  under 
such   circumstances.     This  is  not  at 

988  all  inconsistent  with  *what  was  held 
in  Wormley's  case,  8  Gratt.  712,     The 

jury  in  that  case  were  taken  out  of  the  jury 
room  and  to  the  house  of  a  citizen  in  the 
neighborhood.  The  sheriff,  in  effect, 
abandoned  his  custody  of  them  by  going 
into  another  part  of  the  house,  and  leaving 
them  in  the  company  of  several  other  per- 
sons, and  not  in  charge  of  a  deputy. 

Upon  the  whole  case,  I  think  there  is  no 
error  in  the  judgment,  and  that  it  ought  to 
be  affirmed. 

The  other  judges  concurred  in  the  opinion 
of  Joynes,  J. 

Judgment  affirmed. 
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989    'Matthews  v.  The  Commonwealth. 
Garner  v.  The  Commonwealth. 

January  Term,  1868,  Ricbmond. 

I.  Statute— To  Revise  Criminal  Procedure— Constrnc- 
tlon  of.*— The  act  of  April  27,  1807,  to  revise  and 
amend  the  criminal  procedure,  Sess.  Acts  1866-<r7, 
p.  915,  ch.  128.  does  not  authorize  the  trial  of  a 
prisoner  for  felony,  except  upon  an  Indictment 
found  by  a  srrand  jury  in  a  court  of  competent 
jurisdiction. 

a.  Statutes— Rule  of  Coiistructloii.t— A  statute  will  be 
construed  according  to  its  obvious  intention, 
though  the  collocation  of  the  different  branches 
of  the  provision  are  so  arranged,  by  mistake,  as  to 
lead  to  a  different  conclusion. 

3.  Reversal  of  Judflrment— No  Motion  In  Amst.$— Any- 

thiuflT  which  is  irood  cause  for  arresting  a  Judg- 
ment, is  fiTood  cause  for  reversing  it,  though  no 
motion  in  arrest  is  made. 

At  the  September  term,  1867,  of  the 
County  court  of  Fairfax,  the  attorney  for 
the  Commonwealth,  upon  his  oath  of  office, 
filed  an  information  against  Samuel  Mat- 
thews and  Cordelia  Garner  for  the  murder 
of  Thomas  Garner.  Thomas  Garner  was 
the  husband  of  Cordelia,  and  they  were 
negroes.  When  brought  into  court,  they 
demanded   to    be    tried   before  the   Circuit 

*Pelony— Indictment  Necessary.— For  the  proposi- 
tion that  under  the  act  of  April  27,  1807,  a  person 
could  not  be  prosecuted  for  felony  except  upon  an 
indictment  found  by  a  srrand  jury  in  a  court  of  com- 
petent jurisdiction,  the  principal  case  is  cited  in 
Jones  V.  Com..  19  Qratt  481;  Chahoon  v.  Com.,  20 
Gratt  756. 

See  generally,  monographic  note  on  "Indict- 
ments." 

tStatutes— General  Rule  of  Construction.— The  car-' 
dinal  rule  in  the  construction  of  statutes  is  to 
extract  the  intention  of  the  leerislature,  and,  when 
a  doubt  arises,  although  apparently  the  doubt  at- 
taches only  to  a  particular  clause,  the  whole  statute 
is  to  be  taken  together,  and  to  be  examined,  to 
arrive  at  the  legislative  Intent  Chalmers  v.  Funk, 
76  Va.  722. 

InPharisv.  Dice,  21  Gratt  810,  it  was  said:  "In 
construing  statutes  the  leading  object  will  always 
be  to  carry  out  the  manifest  legrlslatlve  will  and 
intent,  and  if  it  be  necessary  for  that  purpose  the 
courts  will  not  only  transi>ose  sentences,  but  re- 
arrange sections.  This  has  been  done  even  in 
criminal  cases,  by  this  court,  in  the  construction  of 
statutes  reflTUlatinff  criminal  trials,  where  the  great- 
est strictness  of  construction  is  required.  Matthews' 
Case  and  Qarner's  Case.  18  Oratt  089." 

The  decision  of  the  principal  case  was  also  ap- 
proved as  to  this  subject  in  Chalmers  v.  Funk.  76 
Va.  T22;  Burks  v.  Hlnton,  T7  Va.  13,  86:  Hutchiuffs  v. 
Commercial  Bank,  91  Va.  74, 20  S.  E.  Rep.  950. 

See  also,  foot-note  to  Fox  v.  Com.,  16  Oratt  1; 
Oranffe,  etc.,  R.  Co.  v.  Alexandria,  17  Gratt  176. 

^Reversal  of  Judgment— No  Motion  In  Arrest.— The 

proposition  that  anythinsr  which  is  ffood  cause  for 
arrestinsr  a  judgment  is  good  cause  for  reversing  it 
thougrh  no  motion  in  arrest  is  made,  was  approved 
in  Randall  v.  The  Com.,  24  Gratt  646;  Lemons  v.  The 
State.  4  W.  Va.  757;  State  v.  Miller,  6  W.  Va.  609; 
State  V.  McClunff,  35  W.  Va.  286,  13  S.  E.  Rep.  656. 


Court ;  and  in  the  Circuit  Court  they  elected 
to  be  tried  separately. 

Matthews  being-  first  tried,  the  jury  found 
him  gruilty  of  murder  in  the  first  degree ; 
and  the  court  sentenced  him  to  be  hung. 
In  his  case  no  exception  was  taken  during* 
the  trial ;  nor  was  there  a  motion  in  arrest 
of  judgment. 

Cordelia  Garner  was  then  put  upon 

990  her  trial,  and  the  *jury  found  the 
prisoner  guilty  of  murder  in  the  sec- 
ond degree,  and  ascertained  her  term  of 
imprisonment  in  the  penitentiary  at  five 
years.  She  thereupon  moved  the  court  for 
a  new  trial,  on  the  gpround  that  the  dying 
declarations  of  Thomas  Garner,  who  was 
her  husband,  had  been  introduced  by  the 
Commonwealth  as  evidence  against  her, 
which  she  insisted  was  illegal ;  and  if  ad- 
missible, the  proof  was  insufficient  to 
maintain  the  issue  on  behalf  of  the  Com- 
monwealth. But  the  court  overruled  the 
motion,  and  sentenced  her  in  accordance 
with  the  verdict ;  and  this  prisoner  excepted. 
The  question  as  to  the  evidence  was  not 
considered  by  the  court.  On  the  application 
of  the  prisoners,  writs  of  error  were  awarded 
them. 

Brent  and  Dulaney,  for  the  prisoners. 
The  Attorney  General,  for  the  Common- 
wealth. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court: 

These  cases  come  up  on  writs  of  error  to 
judgments  of  the  Circuit  Court  of  Fairfax 
county,  rendered  on  the  7th  and  9th  days 
of  November,  1867,  convicting  the  plaintiffs 
in  error  of  the  murder  of  one  Thomas  Gamer 
— Samuel  Matthews  being  convicted  of 
murder  in  the  first  degree,  and  Cordelia 
Garner  of  murder  in  the  second  degree. 
An  information  had  been  filed  against  them 
in  the  county  court  of  Fairfax  in  Septem- 
ber, 1867,  by  the  Commonwealth's  attorney 
for  that  county  **upon  his  oath  of  office,*' 
charging  them  jointly  with  the  commission 
of  the  murder.  Upon  their  arraignment  in 
the  county  court,  they  demanded  to  be  tried 
in  the  Circuit  Court  of  the  county,  and  they 
were  thereupon  remanded  for  trial  in  that 
court.  In  the  Circuit  Court  they  elected  to 
be  tried  severally,  and  accordingly  were  so 
tried,  upon  the  said  information,  to  which 
each  of  them  pleaded  not  guilty.  Samuel 
Matthews    was    first    tried    and  then 

991  Cordelia  Gamer,  and  they  were  *sev- 
erally     convicted    as    aforesaid;    the 

former  being  condemned  to  be  hung,  and 
the  latter  to  imprisonment  in  the  peniten- 
tiary for  five  years.  On  the  trial  in  the 
Circuit  Court,  no  question  was  raised  by 
Matthews,  and  the  only  question  raised  by 
Cordelia  Gamer  was  by  an  exception  to  a 
decision  of  the  court  overruling  her  motion 
for  a  new  trial.  Neither  party  moved  in 
arrest  of  judgment.  The  main  question 
presented  for  the  decision  of  this  court  in 
these  cases,  and  that  on  which  alone  they 
will  be  decided,  is,  whether  a  person  can 
be  put  upon  trial  for  any  felony  unless  an 
indictment    shall    have    first    been    found 
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against  him  therefor,  by  a  grand  jury  in  a 
court  of  competent  jurisdiction? 
^  If  he  can  be,  it  is  alone  in  virtue  of  an 
act  of  Assembly  passed  April  27,  1867,  en- 
titled *'an  act  to  revise  and  amend  the 
criminal  procedure."  Sess.  Acts  1866-7, 
pp.  915-946,  ch.  118.  By  that  act  all  the 
chapters,  twelve  in  number,  from  201  to 
212  inclusive,  of  Title  55  of  the  Code  of 
1860,  pp.  817-849,  were  either  repealed  or 
amended  and  re-enacted — chapters  205  (of 
examining  courts),  and  212  (of  proceedings 
against  negroes),  being  repealed,  and  the 
others  amended  and  re-enacted.  The  amend- 
ment of  the  first  two  sections  of  chapter 
207  is  that  on  which  the  question  we  are 
now  considering  arises.  Those  two  sec- 
tions, as  they  stand  in  the  Code,  p.  831, 
are  as  follows : 

^'1.  Prosecutions  for  offences  against  the 
Commonwealth,  unless  otherwise  provided, 
shall  be  by  presentment,  indictment  or  in- 
formation. The  trial  of  a  white  person, 
on  a  charge  of  felony,  or  of  a  free  negro 
for  a  felonious  homicide  or  a  felony  pun- 
ishable with  death,  shall  always  be  by  in- 
dictment. 

**2.  No  information  shall  be  filed  unless 
by  leave  of  the  court  entered  of  record,  nor 
unless  the  accused,  being  summoned  for 
that  purpose,  fail  to  show  good  cause  to  the 

contrary." 
992         *In  lieu  of  these  two  sections,  which 
were  stricken   out,  the  two  following 
were   adopted   in   the  amended  act,  p.  9S> 
of  the  session  acts  1866-7 : 

*'l.  Prosecutions  for  offences  against  the 
Commonwealth,  unless  otherwise  provided, 
shall  be  by  presentment,  indictment  or  in- 
formation. 

**2.  An  information  may  be  filed  upon  a 
presentment  or  indictment  by  a  grand  jury, 
or  upon  a  complaint  in  writing  verified  by 
the  oath  of  a  competent  witness;  but  no 
person  shall  be  put  upon  trial  for  any 
felony,  unless  an  indictment  shall  have 
first  been  found  by  a  grand  jury  in  a  court 
of  competent  jurisdiction,  or  upon  the  cer- 
tificate of  the  committing  justice.  If  the 
accused  be  in  custody,  or  has  been  recog- 
nized or  summoned  to  answer  such  present- 
ment, indictment  or  complaint,  no  other 
process  shall  be  necessary ;  but  the  court 
may,  at  its  discretion,  issue  process  to 
compel  the  appearance  of  the  accused." 

Now  if  we  construe  this  amendment  liter- 
ally, it  is  evident  that  no  person  can  be  put 
upon  trial  for  any  felony  unless  upon  an 
indictment  found  by  a  grand  jury,  or  upon 
the  certificate  of  the  committing  justice ; 
and  as  the  plaintiffs  in  error  were  not 
put  upon  their  trial,  either  upon  an  indict- 
ment found  by  a  grand  jury,  or  upon  a 
certificate  of  a  committing  justice,  but 
upon  an  information  filed  by  the  Common- 
wealth's Attorney,  and  filed  too,  not  **upon 
a  presentment  or  indictment  by  a  grand 
jury,  or  upon  a  complaint  in  writing  veri- 
fied by  the  oath  of  a  competent  witness," 
but  merely  '*upon  his  oath  of  oflSce,"  the 
judgments  might,  on  that  ground,  be  re- 
versed.     But   we    think    the    amendments 


ought  not  to  be  so  construed;  and  that* 
according  to  the  true  and  proper  construc- 
tion thereof,  no  person  can  be  put  upon 
trial  for  any  felony,  unless  an  indictment 
against  him  therefor  shall  have  first  been 
found  by  a  grand  jury  in  a  court  of  compe- 
tent jurisdiction.  A  mistake  was  mani- 
festly   made    in   the  location  of  some 

993  of  *the   words  of  the  second  section, 
as  is  apt  to  be  the  case  in  the  process 

of  making  amendments  in  the  course  of 
legislation.  The  mistake  consisted  in  in- 
serting the  words,  ^*but  no  person  shall  be 
put  upon  trial  for  any  felony  unless  an  in- 
dictment shall  have  been  first  found  by  a 
grand  jury  in  a  court  of  competent  juris- 
diction," before  instead  of  after  the  words, 
**or  upon  the  certificate  of  the  committing 
justice."  By  a  simple  transposition  of  a 
few  words  in  the  same  sentence,  and  with- 
out altering,  supplying  or  omitting  a  single 
word,  the  manifest  intention  of  the  Legis- 
lature will  be  effectuated;  and  we  therefore 
think  the  transposition  ought  to  be  made, 
and  that  the  former  part  of  the  section 
ought  to  be  construed  and  read  as  if  it  were 
written  thus:  *'An  information  may  be 
filed  upon  a  presentment  or  indictment  bj 
a  grand  jury,  or  upon  a  complaint  in  writ- 
ing, verified  by  the  oath  of  a  competent 
witness,  or  upon  the  certificate  of  the  com- 
mitting justice;  but  no  person  shall  be  put 
upon  trial  for  any  felony,  unless  an  indict- 
ment shall  have  first  been  found  by  a  grand 
junr  in  a  court  of  competent  jurisdiction.*' 
That  this  is  the  meaning  of  the  Legis- 
lature, we  think  is  shown,  first,  by  the 
reason  of  the  thing;  secondly,  by  the  rules 
of  grammatical  construction,  as  applied  to 
the  words  of  the  section  as  they  now  stand ; 
and  thirdly,  by  the  context.  And  first,  it 
is  shown  by  the  reason  of  the  thing.  It  is 
impossible  to  suppose  that  the  Legislature, 
after  carefully  providing  that  no  person 
should  be  put  upon  trial  for  any  felony, 
upon  a  presentment  of  a  grand  jury,  or 
upon  a  complaint  in  writing  verified  by 
the  oath  of  a  competent  witness,  or 
upon  an  information  though  filed  upon 
such  a  presentment  or  complaint,  intended 
to  authorize  a  person  to  be  put  upon  trial 
for  a  felony  without  being  indicted  there- 
for, and  merely  upon  the  certificate  of  the 
committing  justice;  thus  making  the  cer- 
tificate a  form  of  accusation  for  felony, 
and     exalting    it,    in   dignity,    even 

994  above    a   presentment    *of    a    grand 
jury.     The  nature  of  this  certificate  is 

shown  by  the  Code,  p.  826,  {  16,  and  in  the 
amended  act  in  the  Session  Acts,  p.  924,  { 
16,  in  each  of  which  a  provision  is  made 
that  when  a  person  charged  before  a  jus- 
tice with  a'criminal  offence  is  committed  or 
recognized  by  him  for  trial  in  the  county 
or  corporation  court,  *'the  justice  shall  re- 
turn to  the  clerk  of  such  court,  as  soon  as 
may  be,  a  certificate  of  the  nature  of  the 
offence,  showing  whether  the  accused  was 
committed  or  recognized  therefor ;  and  the 
clerk,  as  scon  as  may  be,  shall  inform  the 
Attorney  for  the  Commonwealth  in  said 
court  of  such  certificate."     The  only  object 
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in  view  in  requiring  the  certificate  was,  to 
inform  the  court  and  Commonwealth's 
Attorney  of  the  accusation,  in  order  that  it 
xnig^ht  be  put  in  proper  form,  and  that  prep- 
aration might  be  made  for  the  trial.  See 
i^hat  is  said  on  this  subject  in  the  opinion 
delivered  by  Judge  Joynes  a  few  days  ago 
in  the  case  of  Kemp  &  als.  v.  The  Com- 
monwealth. The  Ivegislature  no  doubt 
thought  that  this  certificate  might  safely 
"be  made  the  foundation  of  an  information 
to  be  filed  therein  by  the  Attorney  for  the 
Commonwealth,  and  therefore  so  provided ; 
a.  function,  however,  which  it  had  never 
before  performed ;  but  certainly  could  not 
liave  intended  to  place  it  on  the  same  foot- 
in|?,  in  cases  of  felony,  with  an  indictment 
found  by  a  grand  jury.  Construing  the  sec- 
tion literally  as  it  now  stands,  the  manifest 
intention  would  be  doubly  disappointed. 
An  information  for  a  misdemeanor  could 
not  be  filed  upon  the  certificate,  which  the 
Xregislature  intended  might  be  done ;  while 
a  person  might  be  put  upon  trial  for  any 
felony  upon  the  certificate,  which  the  leg- 
islature intended  might  not  be  done.  The 
construction  we  have  adopted  effectuates 
the  intention  in  both  respects.  Secondly. 
This  is  the  grammatical  construction  of  the 
words  as  they  now  stand.  The  words,  **or 
upon    the    certificate    of    the    committing 

justice,"   naturally,    and  in  the  form 
995      of  ^expression,  follow  the  words,  **or 

upon  a  complaint  in  writing  verified 
by  the  oath  of  a  competent  witness  ;*  *  while 
they  unnaturally,  and  in  unlike  form  of 
expression,  follow  the  words,  **but  no  per- 
son shall  be  put  upon  trial  for  any  felony, 
unless  indictment  shall  have  first  been 
found  by  a  grand  jury  in  a  court  of  compe- 
tent jurisdiction."  A  literal  construction 
in  the  order  in  which  the  words  now  stand, 
would  be  forced  and  difficult,  as  well  as 
unreasonable.  Thirdly.  Our  construction 
is  sustained  by  the  context.  In  many  sub- 
sequent sections  of  the  act,  indtciment 
alone  is  mentioned  in  regard  to  felony; 
thus  excluding  the  certificate  as  a  form  of 
accusation  for  that  grade  of  offence.  This 
is  the  case  in  sections  14,  15,  27,  28,  29  and 
31  of  chapter  208,  Session  Acts,  pp.  934-936. 
We  have  looked  to  the  printed  Journal  of 
the  House  of  Delegates  for  1866-67,  during 
which  this  act  was  passed,  and  it  conclu- 
sively shows  that  our  construction  is  cor- 
rect. The  second  section  of  chapter  207  as 
the  bill  was  originally  presented  in  the 
House,  was  in  these  words:  ^'2.  An  in- 
formation may  be  filed  upon  a  presentment 
or  indictment  by  a  grand  jury,  or  upon  a 
complaint  in  writing,  verified  by  the  oath 
of  a  competent  witness.  If  the  accused  be 
in  custody,"  Ac,  as  in  the  act.  So  that 
there  was  then  in  the  section  nothing  in 
regard  to  either  an  indictment  for  felony, 
or  to  the  certificate  of  the  committing  jus- 
tice. On  the  19th  of  February,  1867,  Mr. 
Booker  moved  an  amendment,  by  inserting 
after  the  word  **  witness,**  in  section  2,  line 
3,  the  words,  ^^but  no  person  shall  be  put 
on  trial  for  any  felonj*  punishable  with 
death    or    confinement  in   the    penitentiary 


for  a  longer  time  than  five  years ^  unless  an 
indictment  shall  have  first  been  found  by 
a  grand  jury  in  a  court  of  competent  juris- 
diction ;  provided^  however^  that  the  accused 
can,  by  consent  entered  of  record^  waive  this 
privilege.''*  This  Amendment  was  rejected. 
Journal,  p.   310.     Afterwards,    on  the  same 

day,  Mr.  Straughan  moved  precisely 
9%      *the    same   amendn^ent,    except    the 

proviso,  which  was  stricken  out;  but 
it  also  was  rejected.  Id.  311.  On  the  next 
da^")  on  motion  of  Mr.  Kvans,  the  section 
was  amended  by  inserting  after  the  same 
word  '^ witness,**  in  the  third  line,  the 
words,  **or  upon  the  certificate  of  the  com-, 
mitting  justice.'*  Id.  317.  The  section,  as 
so  amended,  then  ran  thus :  '  ^  An  informa- 
tion may  be  filed  upon  a  presentment  or 
indictment  by  a  grand  jury,  or  upon  a  com- 
plaint in  writing  verified  by  the.  oath  of  a 
competent  witness,  or  upon  the  certificate 
of  the  committing  justice,*''  Ac.  After- 
wards the  bill  was  laid  upon  the  table,  and 
nothing  more  was  done  with  it  during  that 
session.  But  at  the  extra  session,  which 
followed  immediately  thereafter,  the  s^me 
bill  was  reported  to  the  House  by  the  Com- 
mittee for  Courts  of  Justice,  with  an  amend- 
ment as  follows :  In  chapter  207,  section  2, 
line  3,  after  the  word  **  witness,"  insert  the 
words,  **But  no  person  shall  be  put  upon 
trial  for  any  felony  unless  an  indictment 
shall  have  first  been  found  by  a  grand  jury 
in  a  court  of  competent  jurisdiction."  On 
the  15th  day  of  March,  1867,  this  amend- 
ment was  agreed  to.  Id.  p.  48.  And  the 
bill  was  afterwards,  during  the  same  ses- 
sion, passed  into  a  law,  without  any  further 
change  of  the  section,  which  was  left  as  it 
now  stands  in  the  act.  The  amendment 
made  by  the  committee,  and  agreed  to  by 
the  House  as  aforesaid,  corresponded  pre- 
cisely with  the  amendment  as  proposed  by 
Messrs.  Booker  and  Straughan  respectively*, 
as  before  stated,  with  the  exception  of  some 
words  (being  those  in  italics,)  which  were 
stricken  out  of  each  successively ;  and  was 
obviously  proposed  and  agreed  to  without 
noticing  the  fact  that  in  the  meantime  the 
section  had  been  amended  by  inserting  the 
words,  **or  upon  the  certificate  of  the  com- 
mitting justice,**  after  the  word  ** witness,*' 
in  the  third  line.  Had  that  fact  been  no- 
ticed,   there   can    be    no    doubt    but    that 

the  amendment  reported  by  the  com- 
997      mittee     *would    have   been    inserted 

after  those  words,  instead  of  being 
inserted  before  them,  and  after  the  word 
^'witness,"  as  originally  proposed.  Thus, 
by  a  too  literal  pursuance  of  the  terms  of 
the  original  proposition,  arising  from  an 
oversight  of  the  amendment  made  in  the 
meantime,  a  mistake  has  occurred  in  the 
location  of  the  words  of  the  section.  Still 
the  intention  of  the  I/egislature  can  be 
ascertained,  even  from  the  words  as  they 
stand  in  the  act.  But  viewed  in  the  light 
of  surrounding  circumstances,  and  espe- 
cially in  the  light  of  their  proceedings  in 
regard  to  this  act  as  recorded  in  their  pub- 
lished Journal,  there  can  be  no  doubt  as  to 
the  true  meaning  of  the  section. 
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To  exclude  a  conclusion,  it  may  be  proper 
to  notice  a  question  which  was  raised  in  the 
arg'ument  of  the^e  cases ;  whether  the  I^eg'is- 
lature  has  power  to  dispense  with  the  ne- 
cessity of  an  indictment  in  cases  of  felony? 
Article  V  of  the  amendments  to  the  consti- 
tution of  the  United  States  provides,  that 
*^no  person  shall  be  held  to  answer  for  a 
capital  or  otherwise  infamous  crime,  unless 
on  a  presentment  or  indictment  of  a  grand 
jury.**  It  was  rightly  conceded  in  the  ar- 
gument that  this  article  applies  only  to 
the  Federal  government,  and  has  no  applica- 
tion to  that  of  the  States.  But  it  at  least 
.serves  to  show  the  importance  which  was  at- 
tached to  the  subject  by  the  States,  and  that 
as  they  deemed  it  necessary  to  engraft  this 
provision  on  the  Federal  constitution,  they 
would  not  be  apt  to  disregard  the  principle 
in  moulding  their  State  constitutions. 
There  is  in  the  constitution  of  Virginia  no 
such  express  provision.  The  only  express 
reference  which  it  makes  to  the  subject  of 
indictments,  is  in  a  provision  which  was 
engrafted  on  the  original  constitution,  and 
has' been  literally  copied  into  every  amended 
constitution  since;  and  which  declares 
that  '^indictments  shall  conclude  against 
the  peace  and  dignity  of  the  common- 
wealth.'* Constitution  of  1851,  art.  6, 
sec.  24,  Code  p.  54.  There  are  some 
996  ^provisions  in  the  Bill  of  Rights 
which  had  their  origin  in  Magna 
Charta,  which  have  been  supposed  to  em- 
brace, among  other  things,  a  declaration 
that  no  citizen  shall  be  put  upon  trial  for 
felony  unless  upon  an  indictment  found  by 
a  grand  jury.  This  is  certainly  the  rule  of 
the  common  law,  which  authorizes  the  At- 
torney Greneral  to  exhibit  an  ex-officio  in- 
formation for  any  misdemeanor  whatever, 
but  not  for  felony ;  it  being  required  in  all 
cases  of  felony  that  the  accusation  should 
be  warranted  by  the  oath  of  twelve  men 
before  the  defendant  can  be  put  to  answer 
it.  Cole  on  criminal  informations,  p.  9, 
and  authorities  cited^  56  I^aw  I^ibrary. 

This  constitutional  question  is  an  impor- 
tant one,  and  will  deserve  and  receive  full 
consideration  by  this  court  whenever,  if 
ever,  it  shall  become  necessary  for  the 
court  to  decide  it.     It  is  not  necessary  for  us 


to  do  so  now,  and  we  therefore  express  no 
opinion  upon  it.  The  suggestions  we  have 
made  on  the  subject  ought  at  least  to  have 
some  weight  in  the  construction  of  the 
statute  we  have  been  considering,  and  re- 
quire that  we  should  not  impute  to  the  Lieg- 
islature  an  intention  to  change  a  rule  of  the 
common  law  which  has  received  so  many 
solemn  sanctions,  without  the  clearest  evi- 
dence of  such  intention ;  especially  a  rule 
which  was  established  for  the  protection  of 
life,  liberty  and  character. 
•  It  was  argued  by  the  Attorney  General, 
that  if  the  'plaintiffs  in  error  were  entitled 
to  require  that  they  should  not  be  put  upon 
trial  for  the  murder  of  which  they  were  ac- 
cused unless  an  indictment  should  have 
first  been  found  against  them  therefor  by  a 
grand  jury,  yet  that  it  was  a  personal  priv- 
ilege, intended  for  their  benefit,  which  they 
might  therefore  waive;  and  that  they  did 
waive  it,  by  pleading  not  guilty  to  the  in- 
formation without  objection,  and  by  omit- 
ting   to    make    any    motion    in    arrest   of 

judgment.  There  may  be  some  donbt 
999      whether  the  privilege   is  *such  a   one 

as  that  they  could  waive  it,  especially 
if  it  be  a  constitutional  right.  (See  what 
is  said  on  this  subject  in  Carcemi  v.  The 
People,  18  New  York  R.  129,  a  case  cited  by 
the  counsel  for  the  plaintiff  in  error. )  Bat 
certainly,  if  they  could  waive  the  privilege, 
they  ought  not  to  be  considered  as  having 
done  so,  without  the  clearest  evidence  of 
their  having  well  understood  that  they  had 
the  privilege,  and  of  their  having  intended 
to  waive  it.  There  is  no  such  evidence  in 
this  case.  They  were  not  bound  to  make 
the  objection  by  motion  in  arrest  of  judg- 
ment, but  may  make  it  for  the  first  time  in 
this  court,  notwithstanding  their  omis- 
sion to  make  such  motion.  Anything  which 
is  good  cause  for  arresting  a  judgment,  is 
good  cause  for  reversing  it,  though  no 
motion  in  arrest  be  made. 

We  therefore  think  the  judgments  ought 
to  be  reversed,  the  information  and  all  the 
proceedings  subsequent  thereto  set  aside, 
and  the  causes  remanded  for  further  pro- 
ceedings to  be  had  therein,  in  conformity 
with  the  foregoing  opinion. 

Judgment  reversed. 
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ABATEMENT. 

When  annual  payments  are  agreed  to  be 
paid  for  a  life  estate  in  lands  and  slaves,  and 
the  slaves  are  emancipated  by  the  proclama- 
tion of  the  President  of  the  United  States, 
no  abatement  from  the  amount  of  the  annual 
payments  will  be  allowed  on  this  account. 
See  Estates,  No.  2,  and 

Scott* s  ex*x  V.  Scott,  ISO 

ABSENT  DEFENDANTS. 

1.  In  a  suit  in  which  there  is  an  absent 
defendant,  there  is  a  decree  against  the  home 
defendant,  from  which  he  appeals.  Pending 
the  appeal,  the  absent  defendant  may  file  his 
petition  in  the  court  below,  to  be  permitted 
to  appear  and  file  his  answer  in  the  cause, 
and  may  have  the  decree  reheard  and  set 
aside,  if  it  is  erroneous  as  to  him. 

James  River  &  Kan,  Co,  v.  Little- 

John,  S3 

Littlejohn  v.  Ferguson  &  als,,  53 

2.  If  upon  such  rehearing,  the  decree,  or  so 
much  of  it  as  is  the  subject  of  appeal,  is 
"wholly  set  aside,  the  appeal  will  generally  be 
dismissed.  But  if  an  appeal  is  taken  from  the 
decree  on  the  rehearing,  before  the  dismissal 
of  the  first  appeal,  the  appellate  court  may 
refuse  to  dismiss  it.  Idem,        53 

3.  Qu^RB :  Whether  the  statute  limiting 
the  period  in  which  an  absent  defendant  may 
answer,  and  have  the  decree  corrected,  ap- 
plies to  the  time  of  presenting  the  petition, 
or  of  filing  the  answer,  or  of  the  decree  upon 
the  rehearing.  Idem,        53 

4.  What  laches  of  a  party  in  a  pending 
suit  will  not  conclude  him.  Idem,        53 

ACCOUNTS. 

1.  The  statute.  Code  ch.  175,  §  4,  does  not 
limit  the  class  of  cases  in  which  the  court 
may  direct  that  notice  may  be  given  by  pub- 
lication ;  and  it  is  no  valid  objection,  by  a 
party  upon  whom  process  in  the  suit  has  been 
served,  that  he  did  not  see  or  hear  of  the 
notice  by  publication,  of  the  taking  an  ac- 
count by  a  commissioner  under  the  order  of 
the  court. 

Hill  &  als,  V.  Bowyer  &  als, ,  364 

2.  In  the  absence  of  objection  in  the  court 
below  that  the  commissioner  had  not  regu- 
larly adjourned  from  time  to  time,  the  taking 
the  accounts,  an  appellate  court  would  pre- 
sume that  they  were  reg'ular ;  and  the  objec- 
tion is  not  therefore  available  under  §  5,  ch. 
181  of  the  Code.  Idem,        364 

AMBIGUITIES. 

1.  What  is  a  latent  ambiguity,  which  may 
be  explained  by  a  parol  evidence.  See  Leases, 
No.  5,  and 

Midlothian  Coal  Mining  Co,  v.  Fin- 
ney &  als, ,  304 


ANSWER. 

1.  In  a  suit  by  the  vendee  for  the  specific 
ezcution  of  a  contract  for  the  purchase  of 
land,  the  defendant  denies  the  contract  as 
stated  in  the  bill.  The  fact  that  the  answer 
is  disproved  as  to  some  facts  which  are  de- 
nied, does  not  destroy  the  weight  ascribed  to 
it  by  law,  in  respect  to  other  facts,  as  to  which 
it  is  not  disproved  by  the  required  amount  of 
evidence.  Broughton  v.  Coffer,        184 

APPEI^LATE  COURT. 

1.  When  the  appellate  court  will,  and  when 
it  will  not,  dismiss  an  appeal  by  a  home  de- 
fendant, from  a  decree  which  is  set  aside  by 
the  court  below,  upon  a  rehearing  at  the  in- 
stance of  the  absent  defendant.  See  Absent 
Defendants,  No.  2,  and 

Jas,  Riv,  &  Kan,  Co,  v.  Littlejohn,      S3 
Littlejohn  v.  Ferguson  &  als,,  53 

2.  A  plaintiff  files  with  his  bill,  as  the 
ground  of  his  claim,  an  order  on  one  of  the 
defendants,   which   has  not  been  accepted. 

No  proof  of  the  execution  of  the 
1002    order  is  given  ;  but  its  genuineness  *is- 

not  questioned  in  the  court  below,  and 
it  is  made  the  basis  of  a  decree  in  favor  of 
the  plaintifip.  It  is  too  late  to  make  the  objec- 
tion in  the  appellate  court,  to  the  want  of 
proof  of  the  order.  \  Idem,        S3 

3.  If  it  appears  afiirmatively  that  a  per- 
son, if  made  a  party  in  a  chancery  suit, 
would  have  been  a  mere  formal  party,  against 
whom  no  decree  would  have  been  asked,  and 
whose  presence  was  not  necessary  for  the 
protection  of  any  of  the  defendants,  the  ap- 
pellate court  will  not  reverse  a  decree  for  his 
absence.  Idem,       53 

4.  When  the  court  below  refuses  to  give  an 
instruction  to  the  jury  asked  by  the  defend- 
ant, and  gives  an  instruction  which,  after 
the  refusal  of  the  first,  was  calculated  to 
mislead  the  jury,  the  judgment  will  be  re- 
versed. 

Ragland  <Sf  Co,  v.  Butler,  323 

5.  In  the  absence  of  objection  in  the  court 
below,  that  the  commissioner  had  not  re- 
g'ularly  adjourned  from  time  to  time,  the 
taking  an  account,  an  appellate  court  will 
presume  that  they  were  regular  ;  and  the  ob-  ' 
jection  is  not  therefore  available  under  §  5, 
ch.  181,  of  the  Code,  upon  an  original  bill  to 
set  aside  a  decree  by  default. 

Hill  <Sf  als,  V.  Bowyer  &  als,,  364 

6.  When  the  appellate  court  will  not  re- 
verse a  decree  which  is  correct  upon  the 
merits,  made  upon  overruling  a  demurrer 
without  giving  the  defendant  time  to  file  an 
answer.  See  Practice  in  Chancery,  No.  17, 
and 

Brent  v.  Washington's  adm*r,  526 
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7.  Where  a  copy  of  a  paper  has  been  prop- 
erly introduced  in  evidence,  the  admission 
of  another  copy  of  the  same  paper  is  no 
ground  for  reversing"  the  judgment. 

Corbett  v.  Nutt^  trustee ^  624 

8.  In  a  common  law  cause,  a  question  hav- 
ing been  decided  in  the  court  below  against 
the  appellee,  the  appellate  court  will  consider 
it,  and  if  it  is  erroneous,  reverse  it. 

Boulware  v.  Newton^  708 

9.  When  a  cause  is  heard  by  the  judge, 
and  there  is  an  exception  to  his  decision,  the 
whole  evidence  is  spread  upon  the  record, 
and  the  appellate  court  must  regard  the  case 
as  upon  a  demurrer  to  evidence,  considering 
the  appellant  as  demurrant. 

Claflin  &  Co.  v.  Steenbock  <Sf  Co. ,        841 

10.  Where  a  presentment  does  not  charge 
the  ofPence,  the  appellate  court  will  reverse 
the  judgment  against  the  accused,  though 
no  motion  in  arrest  of  judgment  was  made 
in  the  court  below.  Old*s  case,        915 

11.  When  a  pecuniary  judgment  has  been 
rendered  against  a  defendant  in  a  criminal 
case,  and  he  pays  it,  and  upon  appeal  the 
judgment  is  reversed,  the  cause  will  be 
remanded  to  the  court  below,  for  an  order  of 
restitution  to  be  made  therein,  if  the  money 
is  yet  in  the  hands  or  power  of  the  court. 

Idem,       915 

12.  On  a  conviction  for  murder  in  the  first 
degree,  the  appellate  court  will  not  reverse 
the  judgment  unless  the  evidence  was  plainly 
insufficient  to  warrant  the  finding  of  the 
jury.  Trim's  case,        983 

13.  Anything  which  is  good  cause  for  ar- 
resting a  judgment,  is  good  cause  for  re- 
versing it,  though  no  motion  in  arrest  is 
made.  Matthew's  case,       989 

Gamer's  case,  989 

ASSIGNOR  AND  ASSIGNEE. 

1.  To  a  bill  filed  by  an  assignee  of  a  chose 
in  action,  if  the  assignment  purports  to 
transfer  the  whole  interest  to  the  assignor, 
and  there  is  nothing  in  the  pleadings  and 
proofs  to  induce  the  belief  that  it  did  not 
really  do  so,  the  assignor  is  not  a  necessary 
party. 

James     River     &     Kan.      Co.     v. 

Littlejohn,  53 

Littlejohnv.  Ferguson  &  als.,  53 

ATTACHMENTS. 

1.  Where  an  attachment  has  been  sued  out 
under  §  2  of  ch.  151  of  the  Code,  ed.  of  1860, 
in  a  suit  pending  in  a  county  or  corporation 
court,  though  the  defendant  has  given  a 
forthcoming  bond,  the  court  has  jurisdiction 
at  a  monthly  term  of  the  court,  to  abate  the 
attachment. 

Claflin  <Sf  Co.  v.  Steenbock  6f  Co. ,        842 

2.  On  a  motion  to  abate  an  attachment  on 
the  ground  that  it  was  issued  on  false  sug- 
gestions and  without  sufficient  cause,  'the 
plaintiff  declining  to  express  any  wish  for  a 
jury,  and  the  defendant  expressing  a  wish 
that  the  jury  might  be  dispensed  with,  and 
that  the  court  should  hear  and  decide  the 
case;  the  court  should  hear  and  decide  it 
without  a  jury.  Idem,        842 


3.  Though,  in  an  action  for  maliciously 
suing  out  an  attachment,  the  plaintiff 
1003  *cannot  recover,  if  it  appears  that  the 
defendant,  in  suing  out  the  attach- 
ment, acted  bona  fide  and  upon  such  apparent 
grounds  as  justified  him  in  believing  that 
the  facts  really  existed  which  would  authot^ 
ize  its  issue ;  yet  upon  a  motion  under  §  22, 
ch.  151  of  Code,  to  abate  the  attachment.  o& 
the  ground  that  it  has  been  issued  on  false 
suggestions  or  without  sufficient  cause,  the 
question  is,  whether,  upon  all  the  evidence, 
there  was  reasonable  ground  or  probable 
cause  to  believe  the  defendant  was  doing  the 
act  which  would  authorize  the  attachment ; 
and  not  whether  the  facts  as  they  appeared 
to  the  affiant,  though  only  a  small  part  per- 
haps of  the  facts  of  the  case,  afforded  him 
reasonable  ground  for  the  belief. 

Idem,        842 

ATTORNEYS  AT  LAW. 

1.  Decrees  by  default  in  favor  of  husbands 
and  wives  give  interest  upon  interest ;  bat 
the  counsel  of  the  parties  direct  the  clerk  to 
correct  the  error  by  endorsement  on  any  exe- 
cutions that  might  be  issued  upon  them; 
which  is  done.  The  counsel  had  full  author- 
ity to  direct  the  correction,  and  to  bind  the 
wives  as  well  as  their  husbands ;  and  thus  to 
correct  the  error. 

Hiil  &  als.  V.  Bowyer  &  als. ,  364 

BANKS. 

1.  Upon  the  true  construction  of  the  act  of 
February  12, 1866,  entitled  "An  act  requiring 
the  banks  to  go  into  liquidation,'*  all  the  cred- 
itors of  a  bank,  not  having  a  specific  lien 
upon  property  of  the  bank,  are  placed  upon 
the  same  footing,  and  are  entitled  to  share 
the  assets  ratably. 

Robinson  <Sf  als.  v.  Gardiner  6f  als. ,  50^ 

2.  The  General  Assembly  having  reserved 
the  right  to  alter  or  repeal  the  charter  of  the 
bank,  the  act  is  not  obnoxious  to  the  charge 
of  interfering  with  vested  rights,  or  impair- 
ing the  obligation  of  contracts. 

IdefH,        509 

3.  A  deposit  of  money  in  a  bank  is  a  loan, 
and  not  a  bailment.  Idetn,        509 

BILLr  OP  REVIEW. 

1.  A  bill  of  review  cannot  be  filed  without 
leave  of  the  court. 

Hill  <3f  als.  V.  Bowyer  &  als.,  364 

BONDS. 

1.  See   Forthcoming  Bonds,  passim,    and 
Ballard  df  als.  Y.   Whitlock,  235 

2.  For  the  liability  of  the  city  of  Richmond 
for  its  bonds  issued  by  its  officers  in  violation 
of  their  instructions.  See  Corporations,  No. 
1,  2,  3,  and 

DeVoss  &  als.  v.  City  of  Richmond,  338 

3.  See  Coupon  Bonds  and  Guaranty,  pas- 
sim,  and 

A  rents  v.  The  Commonwealth,  750 

4.  A  bond  is  drawn  with  the  names  of  the 
principal  and  four  persons  as  sureties  in- 
serted therein.    The  principal  and  three  of 
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-tliese  sureties  sign  it.  Two  of  these  sureties 
sign  and  deliver  it,  upon  the  condition  that 
a.  certain  one  of  the  other  two  named  shall 
execute  it ;  but  he  docs  not ;  and  it  is  deliv- 
ered to  the  obligee  without  his  signature. 

1.  That  whether  the  bond  was  delivered 
to  a  third  person,  not  a  party  to  the  bond, 
or  to  the  principal  or  any  other  co-obli- 
gor, the  parties  so  delivering  it  on 'condi- 
tion are  not  bound  by  the  said  bond  ;  and 
it  is  not  necessary,  to  give  effect  to  said  con- 
dition, that  the  same  should  have  been 
known  by  the  obligee  when  the  bond  was 
delivered  to  him. 

Ward  (Sf  als,  v.  Chum,  801 

2.  The  bond  being  void  as  to  the  two  who 
delivered  it  on  condition,  it  is  void  as  the 
third  surety,  who  executed  it  without  any 
condition.  Idem,        801 

3.  If  the  bond  was  delivered  to  the 
obligee  on  the  condition  stated,  and  the 
condition  was  known  to  him,  he  is  not 
entitled  to  recover  upon  the  bond. 

Idem,        801 

4.  In  the  absence  of  all  evidence  of  a 
conditional  delivery  by  the  sureties  who 
signed  it,  the  presumption  of  law  is,  that 
they  consented  to  the  delivery  of  the  bond 
without  the  signature  of  the  other  party 
whose  name  is  in  the  bond.      Idem,        801 

5.  When  a  bond  given  on  a  loan  of  Confed- 
erate money  will  bind  the  obligor  to  pay  in 

frood  money,  and  is  not  usurious.    See  Con- 
racts.  No.  6,  and 

Boulware  v.  Newton,  708 

6.  When  a  bond  for  a  usurious  bond  is  not 
usurious.     See  Usury,  No.  4,  and 

Drake^s  ex* or  v.  Chandler  &  als,,    909 

1004      *COI^LrATERALr  LIMITATIONS. 
See  Leases,  No.  1,  and 
Millan  v.  Kephart,  1 

CONFEDERATE  DEBTS. 

1.  R  owes  D  for  money  received  of  or  for 
D,  at  several  periods  before  June  14th,  1862. 
On  that  day  the  account  is  stated,  interest 
charged,  amount  ascertained,  and  check 
given  for  it,  which  if  presented  at  bank 
would  have  t>een  paid  in  Con  federate  money; 
and  R  makes  entry  on  his  books,  closing  the 
account.  On  the  same  day  D  returns  the 
check  and  takes  R's  note  for  the  amount. 
Hbi«d: 

1.  The  bond  is  a  new  transaction,  un- 
affected by  the  previous  dealings  between 
the  parties;  and  is  a  bond  for  the  loan  of 
Confederate  money. 

Bearing* s  adm*x  v.  Rucker,  426 

2.  Under  the  act  of  March  3d,  1866,  for 
scaling  Confederate  debts,  the  time  for  the 
payment  of  the  debt  is  the  date  at  which 
the  scale  of  depreciation  should  be  ascer- 
tained and  applied.  Idem,        426 

3.  To  the  value  of  Confederate  notes, 
thus  ascertained,  nothing  should  be  added 
on  account  of  the  present  depreciation  of 
current  paper  money  compared  with  gold. 

Idem,        426 


2.  In  November,  1861,  C  sells  to  O  a  tract 
of  land,  and  O  pays  him  one  fourth  cash,  and 
gives  his  notes  for  the  balance,  payable  in 
one,  two  and  three  years.  Nothing  is  said 
at  the  time  as  to  the  currency  in  which  the 
notes  are  to  be  paid;  but  C  accepts  payment 
of  the  first  two  notes  in  Confederate  currency. 
C  is  not  bound  to  take  Confederate  currency 
for  the  last  note;  but  is  entitled  to  be  paid 
in  the  legal  money  of  the  country. 

Omohundro*s  ex*or  v.  Crump,  '   703 

3.  When  debt,  the  consideration  of  which 
is  Confederate  notes,  will  not  be  scaled. 
See  Contracts,  No.  6,  and 

Boulware  V,  Newton,  708 

4.  When  such  debt  not  usurious.  See 
Contracts,  No.  6,  and  Idem,        708 

CONSTITUTIONALITY  OF  LAWS. 

1.  See  Taxes  and  Tax  Sales,  passim,  and 

Martin  v.  Snowden,  trustee,  100 

Bennett  v.  Hunter,  100 

Portner  &  Recker  v.  Cazenove,  100 

2.  A  deed  of  trust  to  secure  a  debt,  which 
provides  for  the  time  and  terms  of  sale, 
upon  the  failure  of  the  grantor  to  pay  the 
debt,  is  of  the  obligation  of  the  contract, 
and  the  act  of  March  2, 1866,  to  stay  the  col- 
lection of  debts  for  a  limited  period, which  for- 
bids sales  under  deeds  of  trust  until  the  1st 
of  January,  1868,  is,  in  relation  to  such  deeds 
of  trust,  unconstitutional. 

Taylor  v.  Stearns  &  als,,  244 

3.  The  §  93,  of  the  act  of  February,  1866, 
for  the  assessment  of  taxes,  modifies  the 
charter  of  an  express  company  ;  and  is  con- 
stitutional. 

Anderson  v.  The  Commonwealth,         295 

4.  The  General  Assembly  having  reserved 
the  right  to  alter  or  repeal  the  charters  of 
the  banks,  the  act  of  February  12,  1866, 
requiring  them  to  go  into  liquidation,  and 
distribute  their  assets  ratably  among  all 
their  creditors,  is  not  unconstitutional. 

Robinson    &  als,   v.    Gardiner    & 
als,,  509 

5.  The  act,  Sess.  Acts,  1866-67,  p.  635, 
extending  the  boundaries  of  the  city  of 
Richmond,  is  not  unconstitutional  in  any 
of  its  provisions. 

Wade  6f  als,   v.    The  City  of  Rich- 
mond, 583 
Thomas  &  als,  v.  The  Same,  583 

6.  The  act  operates  upon  the  municipal  re- 
lations of  the  inhabitants  of  the  territory 
annexed  to  the  city,  but  in  political  elections 
they  are  still  to  vote  as  a  part  of  the  county 
of  Henrico.  Idem,        583 

7.  That  the  tax-payers  of  the  county  may 
have  the  burthen  of  taxation  increased,  or 
the  creditors  may  have  their  security  lessened 
by  the  reduction  of  the  value  of  the  sub- 
ject of  taxation,  or  that  the  inhabitants 
of  the  annexed  district  may  be  subject  to 
heavier  taxation,  does  not  affect  the  consti- 
tutionality of  the  act.  Idem,        583 

8.  The  General  Assembly  having  the  power 
to  extend  the  boundaries  of  the  city,  the 
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justice  or  expediency  of  it  is  not  a  question 
of  which  the  courts  can  take  jurisdiction. 

Idem^        583 

CONSTITUTION  OP  VIRGINIA. 

• 

1.  The22d  section  of  article  VI,  of  the 
constitution  of  Virg'inia.  applies  to  all  State 
officers ;  and  the  Governor,  whose  term  has 
expired,  holds  over  until  his  successor  is 
qualified.  Lawhome^  ex  parte,  85 
1005  *2.  For  the  power  of  the  General 
Assembly  to  extend  the  boundaries  of 
cities.  See  Constitutionality  of  Laws ^  No.  5, 
6,  7,  and 

Wade  &  als.  v.   The  City   of  Rich- 
mond^ 583 
Thomas  &  als,  v.  The  Same,  583 

CONSTRUCTION  OF  STATUTES. 

A  statute  will  be  construed  according:  to 
its  obvious  intention,  though  the  collocation 
of  the  different  branches  of  the  provision  are 
so  arraufSfed,  by  mistake,  as  to  lead  to  a 
different  conclusion. 

Matthews*  case,        989 
Gamer's  case,       989 

CONTRACTS. 

1.  If  a  deed  conveying  property  has  not 
been  procured  by  fraud,  or  if  it  has  been  after- 
wards confirmed  by  the  vendor,  without  coer- 
cion, and  when  he  was  competent,  the  vendee 
is  entitled  to  the  property  without  regard  to 
the  value  of  the  consideration  paid  for  it. 

MetterVs  admWy,  Hagan,  231 

2.  If  a  contract  is  made  for  the  purchase  of 
property  to  be  paid  for  on  delivery,  by  a  note 
at  sixty  days,  this  is,  in  legal  intendment,  an 
oblicration  to  pay  at  that  time,  if  there  is  a 
failure  to  give  the  note. 

Ragland  &  Co,  v.  Butler,  323 

3.  A  contract  to  sell  the  merchantable  pine 
timber  on  a  certain  tract  of  land,  to  be  sawed 
into  lumber  by  the  vendor,  according  to  the 
directions  of  the  purchaser,  and  to  be  delivered 
at  Richmond,  is  a  contract  that  the  lumber 
shall  be  merchantable;  and  the  usage  at 
Richmond  as  to  what  constitutes  a  compli- 
ance with  the  directions  of  the  purchaser,  is 
to  be  the  rule  in  determining  the  question. 

Idem,        323 

4.  See  Pleading  at  Common  Law,  No.  4,  5, 
and  Idem,        323 

5.  R  oWes  D  for  money  received  of  or  for 
D  at  several  periods  before  June  14th,  1862. 
On  that  day  the  account  is  stated,  interest 
charged,  amount  ascertained,  and  check  given 
for  it,  which  if  presented  at  the  bank,  would 
have  been  paid  in  Confederate  money ;  and 
B  makes  entry  on  his  books  closing  the 
account.  On  same  day  D  returns  the  check 
and  take  R's  note  for  the  amount,  payable 
June  1st,  1863.     Hbi^d  : 

1.  The  bond  is  a  new  transaction,  unaf- 
fected by  the  previous  dealings  between 
the  parties  ;  and  is  a  bond  for  the  loan  of 
Confederate  money. 

Bearing* s  adm'x  v.  Rucker,  426 

2.  Under  the  act  of  March  3,  1866,  for 
scaling  Confederate  debts,    the   time    for 


the  payment  of  the  debt  is  the  date  at 
which  the  scale  of  depreciation  is  to  be 
ascertained  and  applied.  Idem^        426 

3.  To  the  value  of  Confederate  notes 
thus  ascertained,  nothing  should  be  added 
on  account  of  the  present  depreciation  of 
current  paper  money  compared  with  gold. 

Idem^        426 

6.  N  gives  his  bond  to  B,  dated  January 
29th,  ld63,  by  which,  on  demand,  three  months 
after  notice  to  pay,  he  promises  to  pay  to  B 
$5,000,  without  interest,  in  current  funds; 
the  money  to  be  punctually  paid  at  the  end 
of  the  three  months  after  demand,  and  if  not, 
to  bear  interest  from  demand ;  B  not  to  be 
required  to  receive  the  money  except  at  his 
pleasure.  The  bond  is  given  for  $5,000  Con- 
federate notes  then  delivered  by  B  to  N, 
which  were  then  worth  in  gold  but  one-third 
of  the  amount.     Hbi^d  : 

1.  The  contract  is  valid,  and  B  is  entitled 
to  recover  $5,000  in  the  currency  of  the  day 
when  the  money  is  demanded. 

Boulware  v.  Newton,  708 

2.  It  is  a  contract  in  which  the  principal 
is  at  hazard,  and  therefore  not  usurious. 

Idem,        708 

7.  When  and  how  vendor  of  personal 
property  may  sell  it  when  the  purchaser 
refuses  to  take  it  and  pay  for  it.  See  SaUs^ 
No.  1,  2,  3,  and 

Rosenbaums  v.    Weeden,  Johnson  & 
Co.,  785 

CONVEYANCES. 

1.  Whether  a  stipulation  in  a  lease  is  a 
collateral  limitation  or  a  covenant.  See 
Leases,  No.  1,  and 

Millan  v.  Kephart,  1 

2.  Whether  a  conveyance  operates  as  a 
lease  or  a  surrender.  See  Estates,  No.  2, 
and 

ScotVs  ex^x  V.  Scott, 


150 


COPIES. 

1.  See  Evidence,  No.  7,  8,  9,  and 
Corbett  V.  Nutt,  trustee. 


624 


1006 


•CORPORATIONS. 


1.  In  exercising  the  power  to  borrow 
money,  a  municipal  corporation  is  not  exer- 
cising sovereign  powers,  but  is  responsible 
for  the  acts  of  its  agents  as  a  private  corpora- 
tion. 

De  Voss  6f  als.  v.  The  City  of  Rich^ 
mond,  383 

2.  An  individual  purchasing  the  bonds  of  a 
municipal  corporation,  and  having  no  actual 
notice  of  any  special  directions  given  to  the 
officers  of  the  corporation,  in  relation  to  the 
particular  bonds  purchased,  will  only  be 
bound  by  such  directions,  if  he  has  been  wil- 
fully ignorant  of  them,  and  not  merely 
where  there  has  been  a  want  of  caution. 

Idetn^        338 

3.  The  District  Court  of  the  Confederate 
States  confiscated  certain  bonds  of  the  city 
of  Richmond,  and  by  its  decree  directed  the 
City  Council  to  issue  bonds  in  Hen  of  those 
so  confiscated,  to  its  receiver.     The   Council, 
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by  resolution,  directed  its  officers  to  issue  the 
bonds  as  directed  by  the  decree ;  but  to  insert 
on  the  face  of  the  bonds  so  issued,  and  on 
the  books  of  the  office,  that  it  was  so  issued 
in  lieu  of  a  confiscated  bond  ;  and  to  do  this 
upon  every  re-issue  of  the  bond.  The  officer 
obeyed  the  directions  of  the  first  issue  of  the 
bonds,  but  failed  to  do  it  upon  the  re-issue  of 
the  bond ;  and  it  was  purchased  by  a  party 
having*  no  knowledge  that  it  was  such  a 
bond.    The  city  is  bound  to  pay  it. 

Idem,        338 

4.  On  the  2d  of  April,  1865,  in  anticipation 
of  the  evacuation  of  the  city  of  Richmond  by 
the  Confederate  army,  the  Council  of  the  city 
ordered  the  destruction  of  all  the  liquor  in 
the  city,  and  undertook  to  pay  for  it.  The 
Council,  under  the  charter  of  the  city,  had 
authority  to  make  the  order  and  the  pledge ; 
and  the  city  of  Richmond  is  responsible  for 
the  value  of  the  liquor  destroyed  under  the 
order  of  the  Council. 

Jones  &  Co,   v.    The  City  of  Rich- 
tnond,  517 

COUNTERFEITING. 

See  Criminal  Jurisdiction  and  Proceedings, 
No.  3,  4,  and  JetVs  case,        933 

COUPON  BONDS. 

1.  For  the  liability  of  the  guarantor  of 
coupon  bonds.    See  Guaranty,  passim,  and 

A  rents  v.  The  Commonwealth,  750 

2.  In  coupon  bonds,  the  contract  to  pay 
principal  and  interest  is  in  the  bond ;  and 
whatever  the  form  of  the  coupon,  it  answers 
8ut>8tantially  the  same  purpose,  which  is  to 
afford  the  holder  evidence  of  his  right  to 
demand  what  is  due  on  the  bond,  and  a  con- 
venient mode  of  collecting  it.     Idem,        750 

3.  Though  coupons  are  in  the  form  of 
orders  to  pay  money,  they  are  not  to  be  re- 
g-arded  as  bills  of  exchange.        Idem,        750 

4.  The  degree  of  diligence  required  of  the 
holder  of  a  coupon  is  to  be  ascertained  by 
reference  to  the  relations  of  the  parties.  It 
must  be  presented  for  payment  within  a 
reasonable  time  after  it  becomes  due  and  pay- 
able, so  as  to  save  the  liability  of  the  guaran- 
tor in  case  of  any  injury  resulting  from  delay. 

Idem,        750 

5.  Though  it  is  not  required  that  a  coupon 
shall  be  presented  for  payment  on  the  day  it 
becomes  due,  it  is  nevertheless  regarded  as 
due  and  payable  on  the  day  fixed  for  the  pay- 
ment of  interest.  Idem,        750 

6.  Though  the  coupon  is  made  payable  at  a 
named  banking  house  on  presenting  to  them 
the  proper  coupon,  it  is  still  due  and  payable 
on  the  day  when  the  interest  is  due,  as  speci- 
fied in  it.  Idem,        750 

7.  Coupons  stolen  after  the  day  when  they 
had  become  due  and  payable,  thoueh  thev 
afterwards  come  into  the  hands  of  a  oonafiae 
holder  for  value,  cannot  be  held  by  him 
against  the  rightful  owner.        Idem,        750 

COURTS. 

1.  County  and  Corporation  courts  have 
jurisdiction  at  their  monthly  terms,  to  abate 
an  attachment  issued  in  a  pending  suit. 

Clajlin  &  Co.  v.  Steenbock  6f  Co,,       842 


COVENANTS. 


1.  Whether  a  stipulation  in  a  lease  is  a  col- 
lateral limitation  or  a  covenant.  See  Leases, 
No.  1,  and 

Millan  v.  Kephart,  1 

CREDITORS  AND  DEBTORS. 

1.  A  debtor  in  failing  circumstances  may 
convey  the  whole  of  his  property   for  pay- 
ment of  his  debts,  giving  preferences 

1007    *among  his  creditors,  and  requiring  a 
release  from  such  as  accept  it. 
Gordon  6f  als,  v.  Cannon  &  als,,         387 

2.  To  render  such  a  deed  valid,  the  whole 
of  the  debtor's  property  must  be  conveyed  by 
it ;  but  this  need  not  appear  on  the  face  of 
the  deed.  Idem,        387 

3.  A  partnership  in  failing  circumstances, 
has  the  same  power  ;  and  if  two  of  three  part- 
ners convey  all  the  effects  of  the  firm  and 
their  individual  property,  and  the  third  has 
none,  they  may  require  a  release  both  of  the 
firm  and  all  the  members,  by  the  creditors 
who  accept  the  deed.  Idem,        387 

4.  When  the  debtor  in  such  a  deed  requires 
a  release,  the  deed  should  give  to  the  cred- 
itors all  the  information  in  the  power  of 
the  debtor,  as  to  the  nature  and  value  of  the 
property  conveyed,  and  the  amount  of  the 
debts  intended  to  be  provided  for,  and  time 
to  obtain  information  not  given  in  the  deed ; 
and  to  determine  whether  they  will  accept  or 
reject  the  offer  made  to  them.  In  this  case 
sixty  days  were  allowed,  and  held  sufficient. 

Idem,        387 

5.  See  Trusts  and  Trustees,  No.  9,  and 

Idem,        387 

6.  Upon  the  true  construction  of  the  act  of 
February  12, 1866,  Sess.  Acts  1865-66,  p.  204. 
entitled  *'An  act  requiring  the  banks  of  this 
Commonwealth  to  go  into  liquidation,"  all 
the  creditors  of  a  bank  not  having  a  specific 
lien  upon  property  of  the  bank,  are  placed 
upon  the  same  footing,  and  are  entitled  to 
share  the  assets  ratably. 

Robinson  6f  als,    v.    Gardiner   6f 
als,,  509 

7.  A  deposit  of  money  in  a  bank  is  a  loan 
and  not  a  bailment.  Idem,        509 

CRIMINAL  JURISDICTION    AND    PRO- 
CEEDINGS. 

1.  Where  a  presentment  does  not  charge  an 
offence,  the  appellate  court  will  reverse  the 
judgment  against  the  accused,  though  no 
motion  in  arrest  of  judgment  was  made  in 
the  court  below.  Old^s  case,        915 

2.  When  a  pecuniary  judgment  has  been 
rendered  in  a  criminal  case,  and  he  pays  it,,  t 
and  upon  appeal  the  judgment  is  reversed, 
the  cause  will  be  remanded  to  the  court  below, 
for  an  order  of  restitution  to  be  made  therein, 
if  the  money  is  yet  in  the  hands  or  the  power 
of  the  court.  Idem,        915 

3.  A  state  court  has  jurisdiction  to  punish 
an  act  made  an  offence  by  the  law  of  the 
State,  though  the  same  act  is  made  an  offence 
by  a  law  of  the  Congress  of  the  United  States. 

Jett^s  case,        933- 

4.  A  State  court  has  jurisdiction  to  punish 


895 


18  GRATT. 


Virginia  Rbports,  Ankotatbd. 


INDEX 


the  offence  of  attempting  to  pass  a  forged 
note  purporting  to  be  a  note  of  one  of  the 
national  banks  of  the  United  States. 

Idem,        933 

5.  After  an  indictment  for  a  felony,  the 
indictment  will  not  be  quashed,  because  the 
clerk  of  the  examining  court  has  not  inserted 
the  justice's  warrant  of  commitment  of  the 
prisoner  in  the  record. 

Kemp  &  als,  case,  %9 

6.  A  justice  who  commits  a  prisoner  for  a 
felony,  may  direct  him  to  be  tried  by  an 
examining  court  called  for  the  purpose,  or  by 
the  county  court  at  its  regular  term.  And  if 
he  commits  the  prisoner  without  directing  a 
called  court,  the  trial  is  to  be  at  a  regular 
term.  Idem,        969 

7.  The  examination  of  a  prisoner  may  be 
on  the  same  day  on  which  he  was  committed, 
when  it  is  at  the  regular  term  of  the  county 
court.  Idem,        969 

8.  After  a  prisoner  has  been  indicted  for  a 
felony,  the  only  question  which  is  open  upon 
the  previous  proceedings,  is  whether  he  has 
been  examined  for  the  offence  for  which  he 
has  been  indicted.  Idem,        %9 

9.  Several  prisoners  having  been  tried 
together  for  the  same  felony,  and  found 
guilty,  the  court  may  grant  a  new  trial  to  one 
of  them,  and  render  a  judgment  against 
others.  Idem,        %9 

10.  On  a  trial  for  murder,  during  a  recess, 
the  jury  is  committed  to  the  keeping  of  the 
high  sheriff,  who  is  sworn  to  keep  them  ;  but 
his  deputy  is  not  sworn.  The  high  sheriff 
goes  out  with  a  part  of  the  jury,  leaving  the 
others  in  the  jury  room  with  the  deputy,  and 
with  the  door  locked  or  closed.  This  is  not 
misconduct  of  the  jury  which  will  entitle  the 
prisoner  to  a  new  trial. 

Trim's  case,        983 

11.  The  act  of  April  27,  1867,  to  revise  and 
amend  the  criminal  procedure,  Sess.  Acts 
1866-67,  p.  915,  ch.  128,  does  not  authorize  the 
trial  of  a  prisoner  for  a  felony,  except  upon 
an  indictment  found  by  a  grand  jury  in  a 
court  of  competent  jurisdiction. 

Matthew's  case,        989 
Gamer's  case,         989 

12.  Anything   which    is   good    cause    for 
arresting  a  judgment  is  good  cause  for 

1008    ^reversing  it,   though   no    motion    in 
arrest  is  made.  Idem,        989 

DECREES. 

1.  For  the  mode  of  proceeding  for  relief 
against  decrees  by  default,  and  what  relief 

,  will  be  given.     See  Equity  Jurisdiction  and 
Relief,  No.  2,  3,  4,  5,  6,  and 

Hill  6f  als,  V.  Bowyer  &  als.,  364 

2.  Decrees  by  default  in  favor  of  husbands 
and  wives  give  interest  upon  interest;  but 
the  counsel  of  the  parties  direct  the  clerk  to 
correct  the  error  by  endorsement  on  any  exe- 
cutions that  might  be  issued  upon  them ; 
which  is  done.  The  counsel  had  full  author-' 
ity  to  direct  the  correction,  and  to  bind  the 
wives  as  well  as  their  husbands ;  and  thus  to 
correct  the  error.  Idem,        364 


DEEDS. 

1.  A  deed  of  trust  to  secure  a  debt,  which 
provides  for  the  time  and  terms  of  sale,  upon 
the  failure  of  the  grantor  to  pay  the  debt,  is 
of  the  obligation  of  the  contract,  and  the  act 
of  March  2,  1866,  to  stay  the  collection  of 
debts  for  a  limited  period,  which  forbids  sales 
under  such  deeds  of  trust  until  the  1st  of  Janu- 
ary, 1868,  is,  in  relation  to  such  deeds  of  trust, 
unconstitutional. 

Taylor  v.  Steams  &  als, ,  244 

DEVISES. 

1.  Testator  says — I  devise  all  my  estate,  in 
possession,  remainder,  reversion  or  expect- 
ancy, to  my  beloved  wife,  B.  C.  M.,  for  her 
maintenance  and  support,  and  for  the  mainte- 
nance and  support  of  our  children,  during^  her 
life  or  widowhood.  In  the  event  of  her  mar- 
riage, she  is  to  be  restricted  to  her  dower  and 
distributable  share,  as  in  case  of  intestacy. 
Hki^d  :  Upon  the  language  of  the  clause,  the 
widow  is  entitled  absolutely,  during-  her 
widowhood,  to  the  whole  estate ;  and  there  is 
no  trust  for  the  children.  And  this  constmc- 
tion  is  sustained  in  this  case  by  the  provisions 
of  the  will  and  the  surrounding  circum- 
stances. 

Rhett  &  wife  v.  Mason's ,  ex'x  & 
als,,  541 

2.  Testatrix  says  :  All  my  landed  estate  in 
W  to  be  equally  divided  between  my  nephew 
E  and  the  children  of  H,  namely,  I#,  S,  W,  M 
and  W.  E  and  H  were  the  nephew  and  niece 
of  the  testatrix,  to  whom  she  was  equally 
attached.  H  was  dead  when  the  will  was 
made.  By  another  clause,  she  gives  other 
property  to  be  divided  between  B  and  the 
surviving  children  of  H;  and  she  says: 
Should  any  of  the  children  of  H  die  withoat 
heirs,  the  property  left  them  shall  be  divided 
among  the  survivors.  Hbi^d  :  E  took  one 
moiety,  and  the  children  of  H  the  other  moiety 
of  the  land  in  W. 

Hoxton  <3f  als,  v.   Griffith  <Sf  als,,       574 

3.  Mrs.  H  was  a  resident  of  Alexandria  at 
the  breaking  out  of  the  late  civil  war ;  and 
after  it  commenced,  voluntarily  went  into  the 
Confederate  lines,  and  resided  therein  until 
her  death  in  1863.  By  her  will  she  devised 
certain  land  in  the  county  of  Alexandria  to 
N  in  trust  for  Y  and  F,  which  lands  were  at 
all  times  in  the  military  lines  and  within  the 
jurisdiction  of  the  United  States.  The  de- 
vise is  valid  ;  and  after  the  war  N  may  main- 
tain an  action  to  recover  the  lands,  though 
he  too  went  into  the  Confederate  lines,  and 
held  office  under  the  Confederate  government 
at  the  time  of  the  death  of  Mrs.  H. 

Corbett  v.  Nutt,  trustee,  634 

DILIGENCE. 

1.  What  diligence  required  of  holders  of 
coupons.    See  Coupon  Bonds,  No.  4,  5,  and 
A  rents  v.  Comtnonwealih,  750 

EQUITY  JURISDICTION  AND  RELIEF. 
1.  When  the  chancery  court  has  jurisdic- 
tion in  a  controversy  between  execution  cred- 
itors, claiming  under  ch.  188,  §  3,  of  the  Code. 
See  Executions,  No.  10,  and 

Charron  <Sf  Co,  v.  Boswell  <Sf  al,,       216 
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2.  A  party  against  whom  a  decree  has  been 
rendered  without  his  appearance,  may  apply 
to  have  the  decree  opened  either  by  petition 
or  by  original  bill.  In  either  form  it  is  an 
original  proceeding,  and  may  be  commenced 
•without  previous  leave  of  the  court. 

Hill  <3f  als,  V.  Bowyer  &  als,,  364 

3.  If  application  is  made  to  the  court  for 
leave  to  file  a  petition  to  open  a  decree,  and 
the  application  is  rejected,  this  is  not  a  legal 
adjudication  upon  the  case  presented  in  the 
petition,  as  it  would  be  in  the  case  of  a  refusal 
to  allow  a  bill  of  review  to  be  filed,  in  which 
case  the  leave  is  necessary  to  entitle  the  plain- 
tiff to  file  it ;  and  the  party  may  there- 

1009    fore  file  his  'original  bill   to  have  the 
decree  opened.  Identy        364 

4.  An  original  bill  which  seeks  to  correct 
errors  in  a  decree  by  default  apparent  on  its 
face,  and  also  set  it  aside  on  the  ground  of 
mistake  and  surprise,  having  been  filed  with- 
out leave,  cannot  be  treated  as  a  bill  of  review. 
But  a  copy  of  the  original  record  being  filed 
with  the  bill,  the  court  may  consider  and 
correct  any  errors  apparent  on  the  face  of 
the  decree  which  may  be  corrected  by  the 
court  under  the  Code,  ch.  181,  §  5. 

Idem,        364 

5.  A  decree  by  default  is  made  against  a 
g-uardian  and  his  sureties,  and  the  process 
has  not  been  served  on  one  of  the  sureties. 
Upon  a  bill  by  the  guardian  and  the  other 
sureties,  to  open  the  decree,  no  objection  to 
the  decree  on  this  ground  can  be  raised  by 
them.  Nor  will  the  objection  of  multifarious- 
ness alone  be  granted  for  reversing  the  de- 
cree. Idem,        364 

6.  A  defendant  upon  whom  process  has 
been  served,  who  wholly  neglects  his  de- 
fence, or  contents  himself  with  merely  writ- 
ing to  a  lawyer  who  practices  in  the  court, 
to  defend  him,  without  giving  him  any  infor- 
mation about  his  defence,  or  enquiring 
whether  he  is  attending  to  the  case,  is  not 
entitled  to  relief  against  a  decree  by  default, 
on  the  ground  of  surprise,  however  grossly 
unjust  the  decree  may  be.  Idem,        364 

7.  How  equity  will  reform  a  deed  convey- 
ing the  property  of  several  to  pay  their  debts 
indiscriminately.  See  Trusts  and  Trustees, 
No.  9,  and 

Gordon  &  als,  v.  Cannon  &  als.,       387 

8.  The  General  Assembly  having  the  au- 
thority to  extend  the  boundaries  of  a  city, 
the  justice  or  expediency  of  it  is  not  a  ques- 
tion of  which  the  courts  can  take  jurisdiction. 

Wade  &  als,  v.    The  City  of  Rich- 

mond,  583 

Thomas  (Sf  als.  v.  The  Same,  583 

9.  A  court  of  equity  will  enjoin  a  sale  of 
land  under  a  deed  of  trust  given  to  secure  the 
purchase  money  of  land,  where  there  is  a 
cloud  upon  the  title  which  would  occasion  a 
sacrifice  at  such  sale. 

Faulkner  6f  als,  v.  Davis  &  als.,        651 

10.  It  seems  that  a  court  of  equity  has  not 
authority,  under  its  general  jurisdiction  as 
guardian  of  infants,  to  sell  their  real  estate, 
whenever  it  is  for  the  advantage  of  the 
infants  so  to  do.  Idem,        651 


11.  The  statutes  in  relation  to  the  sale  of 
infants'  lands  are  remedial  in  their  nature, 
and  should  be  construed  liberally. 

Idem,        651 

12.  By  the  act  of  February  18,  1853,  Sess. 
Acts,  ch.  34,  p.  39,  and  the  previous  acts  on 
the  subject,  courts  of  equity  had  authority  to  * 
sell  the  lands  in  which  infants  had  no  inter- 
est, whether  in  possession  or  remainder, 
vested  or  contingent,  if  the  proper  parties 
could  be  brought  before  the  court. 

Idem,        651 

13.  When  a  trust  to  sell  continues,  though 
the  trustee  is  dead  a  court  of  equity  will 
execute  it.  See  Trusts  and  Trustees,  No.  11, 
and  Idem,        651 

14.  When  court  may  decree  a  sale  of  a 
trust  subject  or  lands  in  which  infants  have 
a  contingent  interest,  though  parties  not  in 
being  may  have  an  interest.  See  Trust  and 
Trustees,  No.  12,  and  Idem,        651 

15.  Although  the  bill  was  prepared  with 
reference  to  the  sale  of  the  land  of  infants 
under  the  statute,  yet  all  the  facts  having 
been  stated  in  it,  and  all  the  proceedings 
having  been  regularly  conducted,  it  was 
competent  for  the  court  to  make  a  decree 
therein  for  the  sale  of  the  property,  if  upon 
these  facts,  upon  any  ground  whatever,  the 
court  of  chancery  had  authority  to  make  the 
decree.  Idem,       651 

16.  Though  a  court  of  chancery  will  be 
reluctant  to  appoint  a  receiver  to  take  charge 
of  and  manage  a  railroad,  it  is  competent  to 
do  so  when  such  a  course  is  indispensable  to 
secure  the  rights  of  the  legitimate  stock- 
holders, and  to  prevent  a  failure  of  justice. 

Stevens  &  at.  v.  Davison,  819 

17.  When  papers  filed  with  an  answer  are 
not  evidence.     See  Evidence,  No.  2. 

ESTATES. 

1.  Whether  a  stipulation  in  a  lease  is  a 
collateral  limitation  or  a  covenant.  See 
Leases,  No.  1,  and 

Millan  v.  Kephart,  \ 

2.  E  owns  an  estate  for  her  life  in  property 
both  real  and  personal,  including  slaves,  and 
S  owns  the  remainder  in  fee  therein  ;  and  E 
and  her  trustee  enter  into  a  contract,  called 
by  the  parties  a  lease,  by  which  they  convey 
to  S  the  life  estate  of  E  in  the  whole  of  the 
property,  and  S,  in  consideration  thereof, 
undertakes  to  pay  E  annually  for  her  life, 

seven  hundred  dollars  as  rent,  and  to 
1010    *pay  all  taxes  and  legal  charges  on  the 

estate  ;  and  the  usual  remedies  for  the 
recovery  of  these  annual  sums  were  reserved. 
S  was  put  into  possession  of  the  property, 
and  held  and  treated  it  as  his  own.    Hei^d  : 

1.  Though  the  instrument  was  called  a 
lease,  and  the  sums  reserved  was  called  a 
rent,  the  contract  was  a  surrender,  and  the 
life  estate  of  E  was  merged  in  the  estate 
of  S. 

Scott's  ex'x  V.  Scott,  150 

2.  The  instrument  not  being  under  seal, 
it  was  not  as  to  the  land,  an  express  sur- 
render; but  it  was  a  contract  for  a  sur- 
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render,  which  was  carried  out  by  the 
parties,  by  the  delivery  of  possession  and 
the  payment  of  money  under  it ;  and  it, 
therefore,  has  all  the  legal  effect  of  an  ex- 
press surrender  by  deed.  As  to  the 
personal  property  no  deed  was  necessary. 

Idem,  ISO 
3.  The  slaves  having  been  emancipated 
by  the  proclamation  of  the  President  of 
the  United  States,  this  does  not  entitle  S 
to  any  abatement  from  the  amount  of  the 
annual  payments  which  he  contracted  to 
make.  Idem,        150 

3.  Testator  says — I  devise  all  my  estate,  in 
possession,  remainder,  reversion  or  expect- 
ancy, to  my  beloved  wife,  B.  C.  M.,  for  her 
maintenance  and  support,  and  for  the  main- 
tenance and  support  of  our  children  during 
her  life  or  widowhood.  In  the  event  of  her 
marriage,  she  is  to  be  restricted  to  her  dower 
and  distributable  share,  as  in  the  case  of 
intestacy.  HbI/D  :  Upon  the  language  of  the 
devise,  the  widow  is  entitled  absolutely 
during  her  widowhood  to  the  whole  estate  ; 
and  there  is  no  trust  for  the  children.  And 
this  construction  is  sustained,  in  this  case, 
by  the  other  provisions  of  the  will,  and  the 
surrounding  circumstances. 

Rhett    &    wife    v.    Mason* s    ex'x 
6f  als„  541 

EVIDENCE. 

1.  When  an  appellate  court  will  not  reverse 
a  decree  for  want  of  proof  of  the  execution 
of  a  paper.    See  Appellate  Court,  No.  2,  and 

James  River  &  Kan,    Co,  v.  Little- 

John,  53 

Little  John  v.  Ferguson  &  als.,  53 

2.  The  written  opinion  of  an  attorney  of  a 
party,  or  the  recitals  in  a  bond,  though  the 
papers  are  Hied  with  the  answer  of  a  defend- 
ant, and  are  not  excepted  to  as  evidence,  are 
not  competent  proof  of  the  facts  recited  in 
them.  Idem,        53 

3.  R  gives  to  I^  an  order  on  J,  his  debtor, 
for  a  sum  certain  ;  much  less  than  the  whole 
debt ;  and  he  gives  to  F  an  order  on  J  for  the 
whole  balance  due  from  J  to  R.  F's  order 
having  been  lost,  in  a  controversy  between 
h  and  F,  in  the  absence  of  any  evidence  on 
the  subject,  the  presumption  is  that  the  order 
in  favor  of  L  was  first  given.        Idem,        53 

4.  On  a  parol  contract  for  the  sale  of  land, 
the  vendor  executes  a  deed  by  which  he  con- 
veys a  part  of  the  land  purchased  by  the 
vendee.  It  is  not  competent  to  prove  by 
parol  evidence  that  the  deed  was  only  in  part 
execution  of  the  contract,  and  the  vendor  had 
agreed  at  the  time  the  deed  was  executed, 
that  he  would  convey  the  remainder  at 
another  day. 

Broughton  v.  Coffer,  184 

5.  In  an  action  by  an  endorsee  against  his 
immediate  endorser,  upon  a  protested  bill, 
parol  evidence  of  an  agreement  between 
them,  at  the  time  of  the  endorsement,  which 
would  vary  the  legal  liability  of  the  endorser 
under  his  endorsement,  is  inadmissible. 

Woodward,  Baldwin  &  Co.  v.  Foster,  200 

6.  What  is  a  case  of  latent  ambiguity,  in 
which  parol  evidence  is  admissible  to  prove 


what  was  the  intention  of  the  parties.    See 
Leases,  No.  5,  and 

Midlothian  Coal  Mining  Co,  v.  Fin- 
ney 6f  als,,  304 

7.  Plaintiff  in  unlawful  detainer  proves  he 
deposited  the  original  will  of  his  testatrix 
with  the  clerk  of  the  Circuit  Court  of  Rich- 
mond, in  1864.  He  also  proves  that  the  wit- 
ness had  enquired  for  said  paper  of  the  said 
clerk,  at  his  office  in  the  city  of  Richmond,  in 
whose  custody  the  said  original  paper  had 
been  left ;  that  the  said  clerk,  at  his  request, 
made  search  for  said  paper,  and  reported  it 
had  been  lost  out  of  his  possession,  and  de- 
stroyed at  the  time  of  the  fire  in  April,  1865. 
In  the  absence  of  all  suspicion  of  unfair 
dealing,  the  testimony  is  sufficient  to  let  in  a 
copy  of  the  will,  of  the  accuracy  of  which 
copy  there  is  no  question. 

Corbett  v.  Nutt,  Trustee,  624 

8.  Upon  proof  that  the  will  had  been  rei?n- 

larly  admitted  to  probate  in  the  Circuit 
1011    *Court  of  Richmond,  such  proof  of  the 

loss  and  destruction  of  record  will  au- 
thorise the  admission  of  an  official  copy  of 
the  record  certified  by  the  clerk.  And  this 
official  copy  having  been  admitted  to  pro- 
bate in  the  Orphans'  Court  of  the  IHstrict 
of  Columbia,  an  official  copy  from  that  office 
is  admissible.  Idem,        624 

9.  When  the  copy  of  a  paper  has  been  prop- 
erly admitted  in  evidence,  the  admission  of 
another  copy  of  the  same  paper,  if  improper, 
cannot  possibly  do  injury  to  the  other  party ; 
and  is  therefore  no  cause  for  reversing^  the 
judgment.  Idefn^        624 

10.  When  no  proof  of  the  signature  of  a 
paper  filed  with  a  bill  in  chancery  is  neces- 
sary.    See  Practice  in  Chancery,  No.  4,  and 

James  River  dfKan,  Co,  v.  LitUejokn^    S3 
Littlejohn  v.  Ferguson  &  als, ,  53 

EXAMINING  COURTS. 

Where  and  when  a  prisoner  committed  for 

a  felony  may  be  examined.    See   Critnimal 

Jurisdiction  and  Proceedings,  No.  6,  7,  8  and 

Kemp  &  als,  case,  669 

EXECUTIONS. 

1.  The  levy  of  an  execution  of  fi,  fa,  does 
not  divest  the  defendant  in  the  execution  of 
the  property,  and  transfer  it  to  the  plaintiff 
or  the  sheriff.  Only  a  special  interest  is 
vested  in  the  sheriff  as  a  mere  bailee,  to  en- 
able him  to  keep  the  property  safely,  and 
defend  it  against  wrong-doers.  It  is  in  the 
custody  of  the  law,  and  the  sheriff  has  a 
naked  power  to  sell  it  and  pass  the  title  of 
the  owner  to  the  purchaser. 

Walker    6f    als,  v.   The     Comnum- 
wealth,  13 

2.  The  plaintiff  may  always,  with  the  con- 
sent of  all  the  defendants,  abandon  a  levy 
upon  the  property  of  all  or  any  of  them,  and 
afterwards  sue  out  a  new  execution. 

IdetH,        13 

3.  If  the  defendants  in  an  execution  be  a 
principal  and  his  sureties,  and  the  property 
levied  on  be  that  of  the  sureties,  the  plaintiff 
may,   with   the  assets  of  the  sureties  only. 


898 


18  GRATT. 


Virginia  Reports,  Annotated. 


INDEX 


abandon  the  levy,  and  afterwards  su^  out 
executions  ag'ainst  all  the  defendants. 

I  dent  ^        13 

4.  If  the  levy  be  abandoned  by  the  sheriff, 
with  the  consent  of  the  defendants,  without 
the  concurrence  or  authority  of  the  plaintiff, 
or  if  the  property  is  eloigned  or  removed  by 
the  defendants  out  of  the  reach  of  the  sheriff, 
without  the  consent  of  the  sheriff  or  the 
plaintiff,  the  latter  may  sue  out  a  new  exe- 
cution. Idem^        13 

5.  But  if  the  property  levied  on  be  lost  to 
the  defendant  by  the  misconduct  or  neglect 
of  the  sheriff,  the  execution  is  thereby  satis- 
fied to  the  extent  of  the  value  of  the  property  ; 
and  the  plaintiff  can  then  only  look  to  the 
sheriff  for  indemnity.  Idem^        13 

6.  A  mere  suspension  of  proceedings  on  a 
levied  execution,  does  not  authorize  a  restora- 
tion of  the  property  to  the  possession  of  the 
defendant,  or  release  the  levy.  And  if,  by  a 
misunderstanding  of  the  directions  of  the 
plaintiff  by  the  sheriff  and  the  defendants, 
the  property  is  released  by  the  sheriff  to 
them,  the  plaintiff  may  have  a  new  execu- 
tion. Idem^        13 

'7.  In  a  proceeding  at  law  against  several 
parties,  judgments  against  one  or  more  are 
entered  at  one  time  and  against  others  at 
another  time;  one  execution  may  be  issued 
against  all.  Idem,        13 

8.  Upon  a  motion  to  quash  a  second  exe- 
cution in  vacation,  the  judge  may,  in  vaca- 
tion, allow  the  sheriff  to  amend  his  return  on 
the  first  execution.  Idem,        13 

9.  A  fieri  facias  placed  in  the  hands  of  an 
officer  for  execution  is  a  legal  lien  under  ch. 
188,  §  3,  of  the  Code,  upon  all  the  personal 
property  and  choses  in  action  of  the  debtor, 
from  the  time  it  goes  into  the  hands  of  the 
officer,  except  in  the  cases  stated  in  said 
section.  This  lien  continues  after  the  return 
of  the  execution  **no  effects  ;*'  and  has 
priority  over  a  subsequent  execution  lien 
under  the  same  law ;  even  though  there  has 
been  a  proceeding  by  suggestion  under  the 
junior  sooner  than  under  the  senior  execu- 
tion :  and  this  though  the  executions  issued 
from  different  courts. 

Charron  &  Co,  v.  Boswell  &  a/.,         216 

10.  An  order  having  been  made  upon  the 
suggestion  under  the  junior  execution,  direct- 
ing a  chose  in  action  not  yet  due,  to  be 
delivered  by  the  garnishee  to  the  sheriff,  and 
directing  him  to  collect  the  amount  when  due, 
and  after  paying  off  a  prior  claim  upon  it,  to 
pay  the  plaintiff  his  debt  out  of  the  proceeds  ; 
the  creditor  in  the  senior  execution  may  pro- 
ceed by  petition  filed  in  the  court  in  which 

the     order    was    made,    and    in    that 
1012    •proceeding   to    have    the    order   cor- 
rected ;  or  he  may  file  his  bill  in  equity 
to  have  it  done.  Idem,        216 

11.  A  forthcoming  bond  with  condition  to 
deliver  property  in  execution  on  a  day  of  sale 
occurring  after  the  return  day,  is  valid. 

Ballard  6f  als,  v.  Whitlock,  235 

12.  When  a  judgment  is  set  aside,  the  exe- 
cution which  has  issued  upon  it  falls  with  it, 
without  any  express  order  to  quash  the  exe- 
cution. Idem,        235 


13.  When  court  may  set  aside  a  judgment 
and  award  of  execution,  and  render  another 
judgment  and  award  of  execution  on  a  for- 
feited forthcoming  bond.  See  Forthcoming 
Bonds,  No.  2,  3,  and  Idem,        235 

EXPRESS  COMPANIES. 

^ee  Joint  Stock  Companies,  No.  1, 2, 3, 4,  and 
Anderson  v.  The  Commonwealth,         295 

FEIvONY. 

1.  The  act  of  April  27, 1867,  to  revise  and 
amend  the  criminal  procedure,  Sess.  Acts, 
1866-67,  p.  915,  ch.  128,  does  not  authorize  the 
trial  of  a  prisoner  for  felony,  except  upon  an 
indictment  found  by  a  grand  jury  in  a  court 
of  competent  jurisdiction. 

Matthews*  case,        989 
Gamer's  case,  989 

FORFEITURES. 

1.  The  fourth  section  of  the  act  of  Con- 
gress of  June  7,  1862,  entitled  "an  act  for  the 
collection  of  taxes  in  the  insurrectionary 
districts,"  12  Stat,  at  Large  422,  does  not, 
and  is  not  intended  to,  create  such  a  forfei- 
ture of  the  land  to  the  United  States  as  that 
it  ipso  facto  ceases  to  be  the  property  of  the 
former  owner,  and  becomes  the  absolute 
property  of  the  United  States. 

Martin  v.  Snowden,  trustee,  100 

Bennett  v.  Hunter,  100 

Portner  &  Recker  v.  Cazenove,  100 

2.  Congress    has    not    the    constitutional, 
power  to  impose  the  penalty  of  forfeiture  of 
lands  for  the  non-payment  of  taxes  assessed 
thereon.  ^  Idem,        100 

3.  If  the  forfeiture  provided  by  this  act  is 
to  be  regarded  as  absolute,  and  as  a  penalty 
on  persons  engaged  in  rebellion  against  the 
United  States,  then  it  is  a  legislative  convic- 
tion and  punishment  without  trial  of  all  who 
fail  to  pay  the  tax,  and  is  a  violation  of  the 
provision  of  the  constitution  which  forbids 
Congress  to  pass  a  bill  of  attainder. 

Idem,        100 

FORTHCOMING  BONDS. 

1.  A  forthcoming  bond,  with  condition  to 
deliver  property  taken  in  execution  on  a  day 
of  sale  occurring  after  the  return  day,  is 
valid. 

Ballard  &  als.  v.  IVhitlock,  235 

2.  A  judgment  and  award  of  execution 
upon  a  forfeited  forthcoming  bond,  having 
been  entered  by  default,  upon  a  day  prior  to 
that  to  which  notice  was  given,  the  court  in 
which  the  judgment  and  award  of  execution 
was  rendered  has  jurisdiction,  on  the  motion 
of  the  plaintiff,  to  set  aside  the  judgment  and 
quash  the  execution,  upon  reasonable  notice 
to  the  defendants.  Code,  ch.  181,  §  5  ;  ch.  187, 
§  23,  Idem,        235 

3.  The  plaintiff  having  given  a  second 
notice  to  the  obligors  in  the  forthcoming 
bond,  for  a  judgment  and  award  of  execution 
thereon,  and  they  appearing  and  objecting 
to  the  rendering  of  the  judgment  and  award 
of  execution  asked,  the  court  may  at  the 
same  time  quash  the  first  judgment  and  exe- 
cution, and  render    another  judgment    and 
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render,  which  was  carried  out  by  the 
parties,  by  the  delivery  of  possession  and 
the  payment  of  money  under  it ;  and  it, 
therefore,  has  all  the  legal  effect  of  an  ex- 
press surrender  by  deed.  As  to  the 
personal  property  no  deed  was  necessary. 

Idem,  150 
3.  The  slaves  having'  been  emancipated 
by  the  proclamation  of  the  President  of 
the  United  States,  this  does  not  entitle  S 
to  any  abatement  from  the  amount  of  the 
annual  payments  which  he  contracted  to 
make.  Idem,        150 

3.  Testator  says — I  devise  all  my  estate,  in 
possession,  remainder,  reversion  or  expect- 
ancy, to  my  beloved  wife,  B.  C.  M.,  for  her 
maintenance  and  support,  and  for  the  main- 
tenance and  support  of  our  children  during 
her  life  or  widowhood.  In  the  event  of  her 
marriage,  she  is  to  be  restricted  to  her  dower 
and  distributable  share,  as  in  the  case  of 
intestacy.  HbI/D  :  Upon  the  language  of  the 
devise,  the  widow  is  entitled  absolutely 
during  her  widowhood  to  the  whole  estate  ; 
and  there  is  no  trust  for  the  children.  And 
this  construction  is  sustained,  in  this  case, 
by  the  other  provisions  of  the  will,  and  the 
surrounding  circumstances. 

Rhett    &    wife    v.    Mason'' s    ex^x 
&  als. ,  541 

EVIDENCE. 

1.  When  an  appellate  court  will  not  reverse 
a  decree  for  want  of  proof  of  the  execution 
of  a  paper.    See  Appellate  Court,  No.  2,  and 

James  River  &  Kan,    Co,  v.  Little- 

John,  53 

Littlejohn  v.  Ferguson  &  als,,  53 

2.  The  written  opinion  of  an  attorney  of  a 
party,  or  the  recitals  in  a  bond,  though  the 
papers  are  filed  with  the  answer  of  a  defend- 
ant, and  are  not  excepted  to  as  evidence,  are 
not  competent  proof  of  the  facts  recited  in 
them.  Idem,        53 

3.  R  gives  to  Lr  an  order  on  J,  his  debtor, 
for  a  sum  certain  ;  much  less  than  the  whole 
debt ;  and  he  gives  to  F  an  order  on  J  for  the 
whole  balance  due  from  J  to  R.  F's  order 
having  been  lost,  in  a  controversy  between 
L  and  F,  in  the  absence  of  any  evidence  on 
the  subject,  the  presumption  is  that  the  order 
in  favor  of  L  was  first  given.        Idem,        53 

4.  On  a  parol  contract  for  the  sale  of  land, 
the  vendor  executes  a  deed  by  which  he  con- 
veys a  part  of  the  land  purchased  by  the 
vendee.  It  is  not  competent  to  prove  by 
parol  evidence  that  the  deed  was  only  in  part 
execution  of  the  contract,  and  the  vendor  had 
agreed  at  the  time  the  deed  was  executed, 
that  he  would  convey  the  remainder  at 
another  day. 

Broughton  v.  Coffer,  184 

5.  In  an  action  by  an  endorsee  against  his 
immediate  endorser,  upon  a  protested  bill, 
parol  evidence  of  an  agreement  between 
them,  at  the  time  of  the  endorsement,  which 
would  vary  the  legal  liability  of  the  endorser 
under  his  endorsement,  is  inadmissible. 

Woodward,  Baldwin  &  Co,  v.  Foster,  200 

6.  What  is  a  case  of  latent  ambiguity,  in 
which  parol  evidence  is  admissible  to  prove 


what  was  the  intention  of  the  parties.     See 
Leases,  No.  5,  and 

Midlothian  Coal  Mining  Co.  v.  Fin- 
ney <Sf  als,,  304 

7.  Plaintiff  in  unlawful  detainer  proves  he 
deposited  the  original  will  of  his  testatrix 
with  the  clerk  of  the  Circuit  Court  of  Rich- 
mond, in  1864.  He  also  proves  that  the  wit- 
ness had  enquired  for  said  paper  of  the  said 
clerk,  at  his  office  in  the  city  of  Richmond,  in 
whose  custody  the  said  original  paper  had 
been  left ;  that  the  said  clerk,  at  his  request, 
made  search  for  said  paper,  and  reported  it 
had  been  lost  out  of  his  possession,  and  de- 
stroyed at  the  time  of  the  fire  in  April,  1865. 
In  the  absence  of  all  suspicion  of  unfair 
dealing,  the  testimony  is  sufficient  to  let  in  a 
copy  of  the  will,  of  the  accuracy  of  which 
copy  there  is  no  question. 

Corbett  v.  Nutt,  Trustee^  62* 

8.  Upon  proof  that  the  will  had  been  reirn- 

larly  admitted  to  probate  in  the  Circuit 
1011    *Court  of  Richmond,  such  proof  of  the 

loss  and  destruction  of  record  will  au- 
thorize the  admission  of  an  official  copy  of 
the  record  certified  by  the  clerk.  And  this 
official  copy  having  been  admitted  to  f»ro- 
bate  in  the  Orphans'  Court  of  the  District 
of  Columbia,  an  official  copy  from  that  office 
is  admissible.  Idetn^        624 

9.  When  the  copy  of  a  paper  has  been  prop- 
erly admitted  in  evidence,  the  admission  of 
another  copy  of  the  same  paper,  if  improper, 
cannot  possibly  do  injury  to  the  other  party ; 
and  is  therefore  no  cause  for  reversing  the 
judgment.  Idetn,        624 

10.  When  no  proof  of  the  signature  of  a 
paper  filed  with  a  bill  in  chancery  is  neces- 
sary.    See  Practice  in  Chancery,  No.  4,  and 

James  River  &Kan,  Co,  v.  LitUejohn^    53 
Littlejohn  v.  Ferguson  &  als. ,  53 

EXAMINING  COURTS. 

Where  and  when  a  prisoner  committed  for 

a  felony  may  be  examined.     See    Critninal 

Jurisdiction  and  Proceedings,  No.  6,  7,  8  and 

Kemp  &  als,  case,  669 

EXECUTIONS. 

1.  The  levy  of  an  execution  of  Ji.  fa,  does 
not  divest  the  defendant  in  the  execution  of 
the  property,  and  transfer  it  to  the  plaintiff 
or  the  sheriff.  Only  a  special  interest  is 
vested  in  the  sheriff  as  a  mere  bailee,  to  en- 
able him  to  keep  the  property  safely,  and 
defend  it  against  wrong-doers.  It  is  in  the 
custody  of  the  law,  and  the  sheriff  has  a 
naked  power  to  sell  it  and  pass  the  title  of 
the  owner  to  the  purchaser. 

Walker    &    als.  v.    The     Comtnon- 
wealth,  13 

2.  The  plaintiff  may  always,  with  the  con- 
sent of  all  the  defendants,  abandon  a  levy 
upon  the  property  of  all  or  any  of  them,  and 
afterwards  sue  out  a  new  execution. 

Idem,        13 

3.  If  the  defendants  in  an  execution  l>e  a 
principal  and  his  sureties,  and  the  property 
levied  on  be  that  of  the  sureties,  the  plaintiff 
may,   with   the  assets  of  the  sureties  only. 


898 


18  GRATT. 


Virginia  Reports,  Annotated. 


a.l>a.ndon  the  levy,  and  afterwards  su^  out 
executions  against  all  the  defendants. 

Idem^  13 
4-.  If  the  levy  be  abandoned  by  the  sheriff, 
'with  the  consent  of  the  defendants,  without 
tlie  concurrence  or  authority  of  the  plaintiff, 
or  if  the  property  is  eloigned  or  removed  by 
tHe  defendants  out  of  the  reach  of  the  sheriff, 
'without  the  consent  of  the  sheriff  or  the 
plaintiff,  the  latter  may  sue  out  a  new  exe- 
cution. Idetn^        13 

5.  But  if  the  property  levied  on  be  lost  to 
tHe  defendant  by  the  misconduct  or  neglect 
of  the  sheriff,  the  execution  is  thereby  satis- 
fied to  the  extent  of  the  value  of  the  property  ; 
and  the  plaintiff  can  then  only  look  to  the 
sHeriff  for  indemnity.  Idetn^        13 

6.  A  mere  suspension  of  proceedings  on  a 
levied  execution,  does  not  authorize  a  restora- 
tion of  the  property  to  the  possession  of  the 
defendant,  or  release  the  levy.  And  if,  by  a 
misunderstanding  of  the  directions  of  the 
plaintiff  by  the  sheriff  and  the  defendants, 
tHe  property  is  released  by  the  sheriff  to 
tHem,  the  plaintiff  may  have  a  new  execu- 
tion. Idem^        13 

'7.  In  a  proceeding  at  law  against  several 
parties,  judgments  against  one  or  more  are 
entered  at  one  time  and  against  others  at 
another  time;  one  execution  may  be  issued 
ag-ainst  alL  Idem,        13 

8.  Upon  a  motion  to  quash  a  second  exe- 
cution in  vacation,  the  judge  may,  in  vaca- 
tion, allow  the  sheriff  to  amend  his  return  on 
the  £rst  execution.  Identy        13 

9.  A  fieri  facias  placed  in  the  hands  of  an 
officer  for  execution  is  a  legal  lien  under  ch. 
188,  §  3,  of  the  Code,  upon  all  the  personal 
property  and  choses  in  action  of  the  debtor, 
from  the  time  it  goes  into  the  hands  of  the 
officer,  except  in  the  cases  stated  in  said 
section.  This  lien  continues  after  the  return 
of  the  execution  ''no  effects ;"  and  has 
priority  over  a  subsequent  execution  lien 
under  the  same  law ;  even  though  there  has 
t>een  a  proceeding  by  suggestion  under  the 
junior  sooner  than  under  the  senior  execu- 
tion ;  and  this  though  the  executions  issued 
:froni  different  courts. 

Charron  &  Co,  v.  Boswell  df  aL,         216 

10.  An  order  having  been  made  upon  the 
^uSTST^stion  under  the  junior  execution,  direct- 
ing: a  chose  in  action  not  yet  due,  to  be 
delivered  by  the  garnishee  to  the  sheriff,  and 
dLirecting  him  to  collect  the  amount  when  due, 
and  after  paying  off  a  prior  claim  upon  it,  to 
pay  the  plaintiff  his  debt  out  of  the  proceeds  ; 
the  creditor  in  the  senior  execution  may  pro- 
ceed  by  petition  filed  in  the  court  in  which 

the     order    was    made,    and    in    that 
1012     *proceeding   to    have    the    order   cor- 
rected ;  or  he  may  file  his  bill  in  equity 
to  have  it  done.  Identy        216 

11.  A  forthcoming  bond  with  condition  to 
deliver  property  in  execution  on  a  day  of  sale 
occurring  after  the  return  day,  is  valid. 

Ballard  &  als,  v.  Whiilock,  235 

12.  When  a  judgment  is  set  aside,  the  exe- 
cution which  has  issued  upon  it  falls  with  it, 
without  any  express  or€Ler  to  quash  the  exe- 
"'"'' '^"  Idem,        235 
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award  of  execution  on  the  bond.  And  the 
obligors  being  present  by  their  counsel,  they 
had  reasonable  notice  of  the  motion  to 
quash.  Idem^        235 

4.  The  defence  of  set-off  is  admissible  in  a 
motion  upon  a  forthcoming  bond  taken  on  a 
warrant  of  distress  for  rent. 

Allen  &  als.  v.  //ar/,  722 

FRAUD. 

1.  What  should  be  done  by  a  court  of  equity 
before  directing  land  conveyed  for  the  sepa- 
rate use  of  a  wife  to  be  sold  for  payment 
of  her  husband's-  debts.  See  Practice  in 
Chancery,  No.  19,  and 

Cronie  v.  Hart  <Sf  als.,  739 

GUARANTY. 

1.  The  acts  of  March  20,  1848,  and  of 
March  29,  1851,  authorized  the  guaranty 
of  the  State  upon  the  bonds  of  the  city  of 
Wheeling,  to  pay  her  subscription  to  the 
stock  of  the  Baltimore  and  Ohio  R.  R.  Co., 
payable  to  bearer  and  transferable  by  deliv- 
ery, though  not  payable  to  the  company,  but 
to  a  third  person. 

A  rents  v.  The  Commonwealth,  750 

1013  *2.  If  the  contract  of  guaranty  of  a 
coupon  bond  transferable  by  delivery, 
is  not  negotiable  at  law,  along  with  the  bond 
and  coupons,  it  is  assignable  in  equity,  and 
an  interest  in  it  passes  in  equity  to  each  suc- 
cessive holder  of  the  bond  and  coupon. 

Idem^       750 

3.  To  give  effect  to  the  manifest  intention 
of  the  parties,  the  right  to  enforce  the  guar- 
anty, unless  lost  by  faches  or  otherwise, 
must  be  held  to  be  co-extensive  with  the 
right  to  enforce  payment  of  the  bond  or 
coupon.  The  guaranty,  as  an  accessory  to 
the  bond  or  coupon,  follows  it  and  adheres  to 
it  in  equity,  and  the  right  to  enforce  the 
guaranty  must  be  determined  by  the  right 
to  demand  payment  of  the  bond  or  coupon. 

Idem,        750 

4.  Though  in  general,  the  contract  of  a 
guarantor  is  to  pay,  if  after  due  diligence 
the  debt  cannot  be  made  out  of  the  principal, 
yet  the  intention  of  the  parties  must  govern, 
and  if  it  was  the  guarantor's  intention  to 
make  himself  liable  on  the  default  of  the 
principal  debtor,  without  the  use  of  the  ordi- 
nary means  to  compel  payment  by  him,  or 
proof  of  his  insolvency,  he  will  be  held  liable 
accordingly.  Idem,        750 

5.  The  degree  of  diligence  required  of  the 
holder  of  a  coupon,  is  to  be  ascertained  by 
reference  to  the  relation  of  the  parties.  It 
must  be  presented  for  payment  within  a 
reasonable  time  after  it  becomes  due  and  pay- 
able, so  as  to  save  the  liability  of  the  guar- 
antor in  case  of  any  injury  resulting  from 
delay.  Idem,        750 

HUSBAND  AND  WIPE. 

1.  A  husband,  trustee  for  his  wife,  con- 
tracts for  the  purchase  of  land  for  her;  but 
the  contract  is  in  his  own  name.  He  is  put 
into  possession,  but  he  fails  to  comply  with 
the  terms  of  the  contract.  In  a  proceeding 
by  unlawful  detainer  by  the   vendor  to  re- 


cover possession,  the  wife  is  not  a  necessary 
or  proper  party  in  the  action. 

Williamson,  trustee,  v.  Paxton,  trus- 
tee, 475 

2.  What  should  be  done  by  a  court  of  equity 
before  directing  land  conveyed  for  the  sep- 
arate use  of  a  wife  to  be  sold  for  payment  of 
husband's  debts.  See  Practice  in  Chancery^ 
No.  19,  and 

Cronie  v.  Hart  &  als,,  739 

3.  When  counsel  may  bind  wives  as  well 
as  their  husbands  by  their  action  in  a  canse. 
See  Attorneys  at  Law,  No.  1,  and 

Hill  &  als.  V.  Bowyer  &  als.,  364 

4.  See  Legacies  and  Legatees,  No.   3,  and 
Brent  v.  Washington's  adm^r,  536 

INFANTS. 

1.  It  seems  that  in  Virginia  a  conrt  of 
equity  has  not  authority,  under  its  s^eneral 
jurisdiction  as  guardian  of  infants,  to  sdl 
their  real  estate,  whenever  it  is  for  the 
advantage  of  the  infants  to  do  so. 

Faulkner  <Sf  als,  v.  Davis  6f  als.^       6S1 

2.  The  statutes  in  relation  to  the  sale  of 
infiLnts'  lands  are  remedial  in  their  nature, 
and  should  be  construed  liberally. 

Idem.^        651 

3.  By  the  act  of  February  18,  18S3,  Sess. 
Acts,  ch.  34,  p.  39,  and  the  previous  acts  on 
the  subject,  courts  of  equity  had  anthoritj 
to  sell  the  land  in  which  infants  had  an  in- 
terest, whether  in  possession  or  remainder, 
vested  or  contingent,  if  the  proper  parties 
could  be  brought  before  the  courts. 

Idem^        651 

4.  What  parties  are  sufiQcient  in  a  snit  to 
sell  lands  in  which  infants  have  a  coDtingcnt 
interest.  See  Trusts  and  Trustees,  No.  12, 
and  Idetm.,        651 

INSTRUCTIONS. 

1.  When  the  court  below  refuses  to  give 
an  instruction  to  the  jury  asked  bj  the 
defendant,  and  gives  an  instructioa  irhich, 
after  the  refusal  of  the  first,  was  calcnlated 
to  mislead  the  jury,  the  judgment  will  be 
reversed. 

Ragland  6f  Co,  v.  Butler,  323 

2.  If  an  instruction  asked  does  not  ooc^ 
rectly  expound  the  law,  the  court,  as  a  gen- 
eral rule,  may  refuse  to  give  it,  and  is  not 
bound  to  modify  it,  or  give  any  other  instruc- 
tion in  its  place. 

Rosenbaums  v.   Weeden,  Johnson  & 
Co,,  785 

3.  An  instruction  asked  for  may  be  so 
equivocal  that  to  give  or  refuse  it  might 
mislead  the  jury,  and  thus  it  might  have  all 
the  effect  of  an  erroneous  instruction.  In 
such  a  case,  it  would  be  proper  for  the  court 
to  modify  the  instruction  so  as  to  make  it 
plain.  Idem,        TBS 

4.  An  instruction  asked  being  equivocal, 
and  being  correct  on  one  construction  of  it. 
the  court  should  not  refuse  to  give  it,  tmt 
should  give  it  with  such  an  explanatioa 
of  its  meaning  as  to  insure  its  being  under 
stood  by  the  jury. 

Ward  &  als,  v.  Chum,  801 
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9.  Though  the  court  should  properly ,  under 
the  circumstances,  appoint  a  receiver  to  take 
charge  of  and  manage  the  road,  it  may  not 
be  proper  to  enjoin  the  directors  of  the  com- 
pany from  doing  any  act  as  such. 

Identy        819 
JURIES. 

See  Criminal  Jurisdiction  and  Proceedings^ 
No.  10,  and  Trim*^  case,        983 

IvACHES. 

1.  What  laches  of  a  party  in  a  pending 
suit  will  not  conclude  him. 

James  River  <Sf  Kan,  Co.  v.  Littlejohn,  S3 

Littlejohn  v.  Ferguson  &  als,,  S3 

2,  See  Practice  in  Chancery,  No.  IS,  and 
Hill  &  als,  V.  Bowyer  &  als,,  364 

LANDI^ORD  AND  TENANT. 

1.  What  will  not  constitute  a  tenancy  from 
year  to  year.  See  Vendors  and  Purchasers, 
No.  8,  and 

fVilliamsont  trustee  v.  Paxton,  trus' 
tee,  475 

2.  It  is  a  mere  presumption  of  law,  in  the 
absence  of  evidence  to  the  contrary,  that  a 
tenant  who  holds  over  after  the  expiration 
of  his  term,  by  permission  of  the  lessor,  is  a 
tenant  from  year  to  year.  And  this  presump- 
tion may  be  repelled  by  evidence  which  may 
show  that  the  holding  over,  though  by  per- 
mission of  the  lessor,  is  not  as  tenant  from 
year  to  year,  but  in  some  other  character,  or 
for  some  other  purpose.  Idem,        475 

3.  The  defence  to  set-off  is  admissible  in  a 
motion  upon  a  forthcoming  bond,  taken  on  a 
warrant  of  distress  for  rent. 

Allen  6f  als,  v.  Hart,  722 

1015  *LEASES. 

1.  K  leased  to  M  a  house  and  lot  in 
the  city  of  A  for  four  years ;  but  there  was  a 
stipulation  in  the  lease,  that  if  K  sold  the 
property  before  the  time  ran  out,  upon  a 
proper  notice  of  such  sale,  M  should  deliver  up 
possession  of  the  premises.  The  lease  had 
been  destroyed,  and  the  contents  were  proved 
by  parol  evidence.  K  did  sell  the  property  be- 
fore the  four  years  expired,  and  gave  a  notice 
to  M  to  deliver  possession.  Hei^d  :  It  was 
for  the  jury  to  ascertain,  from  the  evidence, 
what  were  the  terms  of  the  contract,  and  to 
determine  under  such  instructions  as  the 
court  might  give,  for  their  information  and 
guidance,  what  was  their  legal  effect. 

Millan  v.  Kephart,  1 

2.  The  jury  was  to  ascertain  the  true  inten- 
tion of  the  parties  as  embraced  in  the 
contract.  For  that  purpose,  they  were  to 
consider  the  whole  contract;  not  any  pro- 
vision only,  but  all  its  provisions ;  not  the 
words  merely  in  which  they  were  expressed, 
but  their  object  and  purpose,  as  disclosed  by 
the  language,  by  the  subject  matter,  and  the 
8.  Though  a  court  of  equity  will  be  reluc- 1  condition  and  relations  of  the  parties  ;  and 
tant  to  appoint  a  receiver  to  take  charge  of  I  thus  to  determine  whether  the  stipulation  for 
and  manage  a  railroad,  it  is  competent  to  do  1  the  surrender  of  the  property  upon  a  sale  and 
so  when  such  a  course  is  indispensable  to  1  notice  was  a  collateral  limitation  or  a  cove- 
secure  the  rights  of  the  legitimate  stockhold-  \  nant.  Idem,  1 
ers,  and  to  prevent  a  failure  of  justice.            •  \     3.  If  the  stipulation  was  a  collateral  limita- 

Idefn         819  \  tion,  K  was  entitled  to  recover  the  premises ; 


1014  'ISSUE. 

1.  When  an  issue  should  be  directed 
l>y  tlie  court  of  equity  to  ascertain  whether 
there  was  or  was  not  fraud  in  procuring  a 
<lee<l ,  or  whether  it  had  been  afterwards  con- 
firmed.    See  Practice  in  Chancery,  No.  8,  and 

MetterVs  admW  v.  Hagan,  231 

JOINT  STOCK  COMPANIES. 

1.  The  §  93,  of  the  act  of  February  ISth, 
1866,  for  the  assessment  of  taxes,  embraces 
express  companies  chartered  by  the  State  of 
Virg'inia ;  and  the  present  stockholders  are 
personally  liable  for  taxes  due  to  the  Com- 
monwealth from  thecompany,  incurred  while 
the  J  were  stockholders. 

Anderson  v.  The  Commonwealth,        295 

2.  Though  the  charter  of  an  express  com- 
pany did  not  make  the  stockholders  person- 
ally liable  for  the  debts  of  the  company,  the 
said  assessment  act  passed  subsequent  to  the 
charter,  has  so  far  modified  the  charter  as  to 
make  them  personally  liable.       Idem,        295 

3.  The  charter  reserving  to  the  General 
Assembly  the  power  to  modify  or  repeal  the 
charter,  this  was  effectually  done  by  the  act 
for  the  assessment  of  taxes ;  and  it  is  not  in 
violation  of  §  16,  article  4,  of  the  constitution. 

Idem,        295 

4.  QuJERS :  Whether  §  93,  of  the  said  as- 
sessment act  makes  the  stockholders  of  an 
express  company  liable  for  taxes  due  him 
from  the  company  primarily,  or  only  as  guar- 
antors. Idem,        295 

5.  The  board  of  directors  of  a  railroad  com- 
pany have  no  authority,  without  the  sanction 
of  a  lawful  meeting  of  the  stockholders,  to 
make  a  lease  for  years  of  the  road  and  prop- 
erty of  the  company,  with  authority  to  the 
lessees  to  operate  the  road,  and  to  charge  for 
carrying  upon  it. 

Stevens  ^  al,  v.  Davison,  819 

6.  A  by-law  of  the  stockholders  provides 
that  no  contract  shall  be  made  by  the  direct- 
ors involving  the  franchise  of  the  road,  ex- 
cept the  same  be  approved  by  a  general 
meeting  representing  a  majority  of  the  stock, 
after  being  recommended  by  a  majority  of 
the  stockholders.  Though  a  lease  made  by 
the  directors  does  not  involve  the  essential 
franchise  of  the  company  to  be  a  corporation, 
yet  if  it  authorizes  the  lessees  to  take  toll 
upon  the  road,  it  involves  a  franchise  within 
the  meaning  of  the  by-law,  and  is  null  and 
void.  Idem,        819 

7.  Though  a  by-law  of  the  company  author- 
izes the  directors  to  alter  or  amend  the  by- 
laws, the  directors  have  no  authority,  under 
said  by-law  or  otherwise,  to  disregard  or 
alter  another  by-law,  which  was  intended  to 
impose  a  limitation  on  their  powers. 

Idem,        819 
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if  it  was  a  covenant,  he  was  not  entitled  to 
recover.  Idem^        1 

4.  The  notice  was  not  required  to  be  for 
three  months  or  for  any  particular  period. 

Ideniy        1 

5.  By  deed  of  April  1, 1861,  A  leased  certain 
coal  property  to  B  until  December  3l8t,  1864  ; 
and  by  deed  of  November  11,  1861,  endorsed 
on  the  first,  atid  declared  to  be  a  part  of  it,  he 
leased  other  adjoining  coal  property  to  B  for 
the  same  time.  By  contract  of  September  4, 
1864,  A  and  B  ag^ree  to  renew  the  lease  of 
April  1,  1861,  for  five  years  from  the  Ist  of 
January,  1865.  A  question  arising  whether 
the  lease  of  the  property  mentioned  in  the 
deed  of  November  11, 1861,  is  renewed  as  a 
part  of  the  lease  of  April  1,  1861.  Held  : 
This  is  a  latent  ambiguity,  and  parol  evi- 
dence is  admissible  to  prove  what  was  the 
intention  of  the  parties. 

Midlothian  Coal  Mining  Co.  v.  Fin- 
ney &  aU,y  304 

6.  In  a  proceeding  to  recover  rent  due  upon 
a  perpetual  lease  granted  out  of  land,  with 
right  of  distress  and  entry  if  the  rent  is  not 
paid,  a  special  verdict  finds  the  entry  of  the 
grantee  of  the  rent  upon  the  land,  and  the 
holding  by  him  and  those  claiming  under 
him  for  forty-three  years ;  but  does  not  find 
that  the  original  entry  was  under  the  right 
of  entry  given  by  the  deed,  or  that  the  par- 
ties held  adversely,  nor  any  facts  from  which 
such  an  entry  or  such  a  possession  results  as 
a  conclusion  of  law.  The  court,  therefore, 
cannot  infer  either  fact. 


Tu mer  v.  Sm  ith ,  &c. , 
LEGACIES  AND  I^EGATEES. 


830 


Testator  says — I  give  to  my  son  H  the  sum 
of  jf  1,000  Virginia  currency,  in  trust  to  apply 
the  interest  and  profits  towards  the  support 
of  my  daughter  A,  to  her  sole  and  separate 
benefit,  free  from  the  debts,  Ac,  of  her  hus- 
band, during  her  natural  life ;  and  after  her 
decease  to  divide  the  principal  equally 
amongst  her  children  and  their  representa- 
tives, according  to  the  statute  of  distributions. 
Testator  died  in  1823  ;  A  died  in  1861.     Held  : 

1.  The  children  of  A  took  vested  interests 
in  the  remainder  on  the  death  of  the  testa- 
tor, subject  to  be  divested  on  their  dying 
in  the  lifetime  of  A. 

Brent  v.  Washington's  adm*r,  526 

2.  On  the  death  of  a  child  of  A  in  her 
lifetime,  unmarried,  the  next  of  kin  of  the 
child  took  a  vested  interest  in  his  or  her 
share,  which  was  absolute,  and  not  subject 
to  be  divested  by  the  death  of  such  next  of 
kin  in  the  lifetime  of  A.  Idem,        526 

3.  On  the  death  of  a  child  of  A  in  her 
lifetime,  leaving  a  husband  and  child  sur- 
viving her,  the  husband  took  the  interest 
of  his  wife  ;  and  this  though  such  child  of 
A  died  before  the  act.  Code,  ch.  123,  §  10. 

Idem  J        526 
LIENS. 

1.  For  the  extent  and  priority  of  liens 
under  ch.  188,  §  3,  of  the  Code.  See  Execu- 
tions^ No.  9,  and 

Charron  <Sf  Co.  v.  Boswell  &  al,^         216 


1016       *LIMlTATIONS  OF  ESTATES. 

1.  See  Devises. 
2.  See  Legacies  and  Legatees. 

LIMITATIONS— STATUTES  OF. 

1.  Qu^RE:  Whether  the  statute  limiting 
the  period  in  which  an  absent  defendant  may 
answer  and  have  the  decree  corrected,  applies 
to  the  time  of  presenting  the  petition*  or  of 
filing  the  answer,  or  of  the  decree  upon  the 
rehearing. 

James  River  &  Kan.  Co.  v.  LitiU- 

John,  S3 

Littlejohn  v.  Ferguson  &  als.^  S3 

MERGER. 

See  Estates,  No.  2,  and 
ScotVs  ex'x  V.  Scott^  150 

MISDEMEANORS. 

1.  The  Code  (1860),  ch.  104.  §  6,  p.  799, 
punishes  the  omitting  or  delaying  to  perform 
any  duty  pertaining  to  the  office  of  one  who 
is  authorized  to  serve  legal  process. 

Old^s  case,  915 

2.  The  ofi'ence  punishable  by  the  act,  is  the 
omitting  or  delaying  to  perform  any  duty, 
&c. ;  not  doing  any  act.  Idetn^         915 

MUNICIPAL  CORPORATIONS. 
See  Corporations. 

MUTUAL  PROMISES. 

See  Pleading  at  Common  Law,  No.  5,  and 
Ragland  &  Co.  v.  Butler,  323 

NEGOTIABLE  INSTRUMENTS. 

1.  In  an  action  by  an  endorsee  against  his 
immediate  endorser,  upon  a  protested  bill, 
parol  evidence  of  an  agreement  between  them 
at  the  time  of  the  endorsement,  which  would 
vary  the  legal  liability  of  the  endorser  under 
his  endorsement,  is  inadmissible. 

Woodward.  Baldwin  6f   Co.  v.   Fos- 
ter, 20O 

2.  B.  &  Co.  make  their  negotiable  notes 
blank  as  to  the  names  of  the  payees,  and  pnt 
them  in  the  hands  of  an  agent  to  be  sold  for 
their  benefit.  The  agent  sells  them  at  a 
greater  discount  than  the  legal  rate  of  inter- 
est ;  the  purchasers  not  being  informed  that 
they  were  sold  for  the  benefit  of  B.  &  Co. ; 
and  the  names  of  the  purchasers  are  inserted 
in  the  blanks  as  payees  either  by  the  agent 
at  the  time  of  the  sales,  or  by  themselves 
afterwards.  The  purchasers  sue  upon  the 
notes,  describing  themselves  as  payees, 
against  B.  &  Co.  as  makers;  and  B.  A  Co, 
plead  usury.    It  is  not  usury. 

Brummel  6f  Co.  v.  Enders,  Sutton  & 

Co.,  873 

Same  v.  HilVs  ex'' or,  873 

Same  v.  James  Gray^s  Sons,  873 

3.  The  case  of  Whitworth  v.  Adams,  5 
Rand.  333,  has  settled  the  law  of  Virginia  on 
the  subject  of  usury  in  the  purchase  and  sale 
of  negotiable  paper.  Idetn,        873 

NEW  TRIALS. 

See  Criminal  Jurisdiction  and  Proceedings, 
No.  9,  and 

Kemp  &  als.  case,  969 
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1.  There  is  a  stipulation  in  a  lease,  that 
the  lease  shall  terminate  upon  a  sale  of  the 
premises  and  notice  by  the  lessor.  The 
notice  is  not  required  to  be  for  three  months 
or  for  any  particular  period. 

Millan  v.  Kephart^  1 

2.  The  statute,  Code  ch.  175,  §  4,  does  not 
limit  the  class  of  cases  in  which  the  court 
may  direct  that  notice  may  be  g-iven  by  publi- 
cation ;  and  it  is  no  valid  objection  by  a 
party  upon  whom  process  in  a  suit  has  been 
served  that  he  did  not  see  or  hear  the  notice 
by  publication,  of  the  taking"  an  account  by 
a  commissioner,  under  the  order  of  the  court. 

Hill  &  als,  V.  Bowyer  6f  als, ,  364 

3.  When  vendee  in  possession  who  has  for- 
feited his  contract,  will  not  be  considered  as 
tenant  from  year  to  year,  so  as  to  entitle  him 
to  the  leg-al  notice  to  quit.  See  Vendors  and 
Purchasers,  No.  8,  and 

Williamson,  trustee,  v.  Pax  ton,  trus- 
tee, 475 

PAROL  EVIDENCE. 
1.  See  Evidence,  No.  4,  5,  6. 

PARTIES. 

1.  To  a  bill  filed  by  an  assignee  of  a  chose 

in  action,  if  the  assignment  purports 
1017  *to  transfer  the  whole  interest  of  the 
assignor,  and  there  is  nothing  in  the 
pleading  and  proofs  to  induce  the  belief  that 
it  did  not  really  do  so,  the  assignor  is  not  a 
necessary  party. 

Jas,  Piv.  of  Kan,  Co.  v.  Littlejohn,    53 
Littlejohn  v.  Ferguson  &  als,,  53 

2.  Upon  the  doctrine  of  the  representation 
of  parties.  See  Trust  and  Trustees,  No.  12, 
and 

The  opinion  of  Moncure,  P.,  in 
Faulkner  &  als,  v.  Davis  &  als.,       651 

3.  When  it  is  doubtful  whether  an  interest 
in  property  belongs  to  the  estate  of  a  hus- 
band or  wife,  and  the  same  person  is  repre- 
sentative of  l>oth  estates,  he  may  sue  in  l>oth 
characters. 

Brent  v.  Washington's  adtn'r,  526 

PARTNERSHIP. 

1.  A  partnership  in  failing  circumstances, 
may  convey  the  whole  property  of  the  part- 
nership and  the  individual  partners,  for  pay- 
ment of  their  debts,  giving  preferences 
among  their  creditors,*  and  requiring  a  re- 
lease from  such  as  accept  it. 

Gordon  &  als,  v.  Cannon  &  als,,         387 

2.  To  render  such  a  deed  valid,  the  whole 
property  of  the  partnership  and  the  individ- 
ual partners  must  be  conveyed  by  it;  but 
this  need  not  appear  upon  the  face  of  the 
deed.  Idem,        387 

3.  If  two  of  the  three  partners  convey  all 
the  effects  of  the  firm  and  their  individ- 
ual property,  and  the  third  has  none,  they 
may  require  a  release  both  of  the  firm  and  all 
the  members,  by  the  creditors  who  accept  the 
deed.  Idem,        387 

4.  R.,  A.  &  Co.  stopped  business,  and  R. 
and  R.,  two  of  the  members  of  that  firm,  and 


P.  formed  the  firm 
failed,  and  conveye 
firms,  and  the  iiidi\ 
trust  to  pay  indiscrin 
the  debts  of  the  two  i 
a  release.  The  deed 
reformed  so  as  to  ap{ 
to  pay  first  the  debts 
from  whom  or  from 
derived. 

5.  See  Trusts  and 
and 

PLEADING  A 

1.  B  contracts  to  S' 
timber  on  certain  lai 
ber,  pile  the  said  lur 
and  deliver  it  in  Ric 
recover  the  price,  or 
was  piled  openly  wi' 
says  the  lumber  de 
merchantable  pine  t 
the  lumber  was  mer 
contract  meant  the 
and  therefore  the  fii 
that  merchantable 
able  lumber,  and  th 
was  good. 

Pagland  6f  Co, 

2.  In  this  case  th< 
delivery  by  a  note  a 
avers  the  refusal  t 
refusal  to  pay  the 
days.  Hbi<d  :  If  tb 
was  the  sole  gravan 
ment  of  the  refus: 
surplusage,  and  d 
But  held  further: 
give  the  note  to  pa 
in  legal  intendmen 
that  time  if  there 
note. 

3.  By  the  contn    : 
advance  the  freig 
ducted  when  the  n 
necessary  to  aver      i 
byB. 

4.  One  count  av 
chaser  to  receive  tl 
to  deliver  implies  t 
receive  ;  and  the  i     i 
fore  a  breach  of  tl     i 

5.  The  demand 
have  been  made  o 

to  deliver  the  lum     i 
promises,  and  B  v 
note  when  he  deli      i 
the  lumber ;  and 
too  soon. 

PLEAD] 

1.  When  an  at 
will  be  treated  as      i 
in  Chancery,  No. 

MetterVs  adtt 

2.  M  is  adminis       i 
and  it  being  dout 

fund  is  in  t 
1018    wife,  he  su       i 

characters. 

for  misjoinder  oi 

Brent  v.  Wa; 
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POWERS. 

1.  A  case  in  which  a  power  of  appointment 
authorizes  the  appointment  of  all  or  any  part 
of  the  estate  to  any  one  or  more,  or  all  of  the 
children,  or  of  the  descendants  of  any  child 
dyin^  in  the  lifetime  of  the  donee  of  the 
power. 

Rheit  &  wife  v.   Mason^s  ex^x  6f 
als,f  541 

2.  A  life-tenant  with  power  of  appoint- 
ment, and  a  provision  for  distribution  of  so 
much  of  the  estate  as  she  does  not  appoint, 
should  keep  a  correct  account  of  the  princi- 
pal of  the  estate,  and  of  the  appointments 
made  by  her  under  the  power,  and  exhibit 
the  same  to  any  of  the  parties  interested 
therein  who  may  desire  to  see  them. 

/dent,        541 

PRACTICE  AT  COMMON  LAW. 

1.  There  is  a  lease  of  premises  for  four 
years,  and  a  stipulation  that  upon  the  sale  of 
the  premises,  and  notice  by  the  lessor  to  the 
lessee,  he  should  deliver  up  possession.  The 
lease  was  destroyed  and  the  contents  were 
proved  by  parol  evidence.  The  premises 
were  sold  and  notice  given.  It  was  for  the 
jury  to  ascertain  from  the  evidence  what  were 
the  terms  of  the  contract,  and  to  determine, 
under  such  instructions  as  the  court  might 
give  them,  what  was  their  legal  effect. 

Millan  v.  Kephart,  1 

2.  The  jury  was  to  ascertain  the  true  inten- 
tion of  the  parties  as  embraced  in  the  con- 
tract. For  that  purpose  they  were  to  consider 
the  whole  contract ;  not  any  one  provision 
only,  but  all  its  provisions ;  not  the  words 
merely  in  which  they  were  expressed,  but 
their  object  and  purpose,  as  disclosed  by  the 
language,  by  the  subject  matter,  and  the  con- 
dition and  relation  of  the  parties,  and  thus  to 
determine  whether  the  stipulation  for  the 
surrender  of  the  property  upon  a  sale  and 
notice  was  a  collateral  limitation  or  a  cove- 
nant. Idem,        1 

3.  In  a  proceeding  at  law  against  several 
parties,  judgment  against  one  or  more  are 
entered  at  one  time,  and  against  others  at 
another  time,  one  execution  may  be  issued 
against  all. 

Walker  &  als.    v.     The    Common- 
wealth, 13 

4.  Upon  a  motion  in  vacation  to  quash  a 
second  execution,  the  judge  may,  in  vacation, 
allow  the  sheriff  to  amend  his  return  on  the 
first  execution.  Idem^        13 

5.  When  court  may  set  aside  a  judgment 
and  award  of  execution  thereon,  and  render 
another  judgment  and  award  of  execution  on 
a  forfeited  forthcoming  bond.  See  Forth- 
coming Bonds,  No.  2,  3,  and 

Ballard  &  als,  v.   IVhitlock,  235 

6.  Where  the  parties  to  a  cause  waive  a 
jury,  and  submit  the  whole  case  to  the  deci- 
sion of  the  court,  upon  a  statement  of  facts 
agreed,  this  statement  is  no^to  be  treated  as 
a  special  verdict  or  a  case  agreed  in  lieu  of  a 
special  verdict ;  but  the  court  may  make 
any  inferences  from  the  facts  stated  that  a 
jury  might  have  made. 

Dearing*s  adm^x  v.  Rucker,  426 


7.  Where  a  suit  in  equity  and  an  action  at 
common  law,  for  the  same  cause  of  action. 
are  pending  at  the  same  time,  it  is  not  ground 
of  defence  at  law,  either  under  the  general 
issue  or  a  plea  in  abatement ;  but  the  proper 
mode  of  making  the  objection,  is  by  a  mle  in 
the  chancery  suit,  to  put  the  plaintiff  to  bis 
election  between  the  two  suits. 

IVilliamson,  trustee,  v.  Paxton,  trus- 
tee,  A7S 

8.  If  an  instruction  asked  does  not  correctly 
expound  the  law,  the  court,  as  a  general  rule, 
may  refuse  to  give  it ;  and  is  not  bound  to 
modify  it,  or  give  any  other  instruction  in  its 
place. 

Rosenbaums  v.    Weeden,  Johnson  & 
Co,,  785 

9.  An  instruction  asked  may  be  ao  equivo- 
cal, that  to  give  or  refuse  it  might  mislead 
the  jury,  and  thus  it  might  have  all  the  effect 
of  an  erroneous  instruction.  In  such  a  case 
it  would  be  proper  for  the  court  to  modify  the 
instruction  so  as  to  make  it  plain. 

I  dent  ^        78S 
Ward  &  als.  v.  Chum,  801 

10.  On  a  motion  to  abate  an  attachment  on 
the  ground  that  it  was  issued  on  false  pre- 
tences and  without  sufficient  cause,  the  plain- 
tiff declining  to  express  any  wish  for  a  jury, 
and  the  defendant  expressing  a  wish  that  a 
jury  might  be  dispensed  with,  and  that  the 
court  should  hear  and  decide  the  case  ;  the 
court  should  hear  and  decide  it  without  a  jury. 

Claflin  &  Co,  v.  Steenbock  &  Co,^        842 

11.  When  a  cause  is  heard  by  the  judge, 
and  there  is  an  exception  to  his  decision,  the 

whole  evidence  is  spread  upon  the 
1019    record,  and  the  appellate  court  *mnst 

regard  the  case  as  upon  a  demurrer  to 
evidence,  considering  the  appellant  as  the 
demurrant.  Idem,        842 

PRACTICE  IK  CHANCERY. 

1.  In  a  suit  in  which  there  is  an  absent 
defendant,  there  is  a  decree  against  the  home 
defendant,  from  which  he  appeals.  Pending 
the  appeal,  the  absent  defendant  may  file  his 
petition  in  the  court  below,  to  be  permitted 
to  appear  and  file  his  answer  in  the  cause, 
and  may  have  the  decree  re-heard  and  set 
aside,  if  it  is  erroneous  as  to  him. 

James  River  &  Kan,   Co,  v.  Little- 

John,  53 

Littlejohn  v.  Ferguson  &  als.,  53 

2.  QUi^RE:  Whether  the  statute  limiting 
the  period  in  which  an  absent  defendant  may 
answer  and  have  the  decree  corrected,  applies 
to  the  time  of  filing  the  petition,  or  of  filing 
the  answer,  or  of  the  decree  upon  a  re-hearing. 

I  dent,        53 

3.  What  laches  of  a  party  in  a  pending  suit 
will  not  conclude  him.  Ident,        53 

4.  Plaintiff  alleging  that  an  order  which  is 
the  basis  of  his  claim,  was  drawn  by  one  of 
the  defendants,  the  act.  Code  ch.  171,  §  38, 
applies  to  it ;  and  no  proof  of  the  signature 
is  necessary.  Idem,        53 

5.  A  commissioner's  report  is  based  upon 
papers  filed  in  the  cause ;  and  there  is  no 
exception  to  the  report.  The  papers  not 
being  competent  evidence  of  the  facts  recited 
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in  them,  the  court  may  disregfard  the  report, 
and  decide  the  case  upoo  the  competent  evi- 
dence and  against  the  report.        laem^        53 

6.  The  written  opinion  of  an  attorney  of 
a  party,  or  the  recitals  in  a  bond,  though  the 
papers  are  filed  with  the  answer  of  a  defend- 
ant, and  are  not  excepted  to  as  evidence,  are 
not  competent  proof  of  the  facts  recited  in 
them  against  other  parties.  Idetn,       53 

7.  In  a  suit  by  the  vendee  for  the  specific 
execution  of  a  contract  for  the  purchase  of 
land,  the  defendant  denies  the  contract  as 
stated  in  the  bill.  The  fact  that  the,  answer 
is  disproved  as  to  some  facts  which  are  denied, 
does  not  destroy  the  weight  ascribed  to  it  by 
law,  in  respect  to  other  facts,  as  to  which  it 
is  not  disproved  by  the  required  amount  of 
evidence. 

Broughton  v.  Coffer^  184 

8.  M  in  his  lifetime  conveyed  by  deed  to  H, 
M's  interest  in  the  estate  of  J  deceased,  upon 
the  consideration,  as  expressed  in  the  deed, 
of  $1,000.  After  the  death  of  M,  H  files  his 
bill  to  recover  the  said  interest ;  and  M's 
administrator  resists  it,  on  the  ground  that 
M  was  incapable  from  drink  of  making  a 
contract,  and  that  the  deed  was  obtained  by 
the  fraud  of  H,  and  that  H  gave  no  consider- 
ation for  it.  The  evidence  touching  M's 
incompetency  being  contradictory,  and  there 
being  some  proof  that  M  had  confirmed  the 
deed  after  its  execution.    Hki^d  : 

1.  An  issue  should  be  directed  tq  ascer- 
tain :  1st.  Whether  ^he  deed  had  been 
procured  by  fraud ;  and  2d.  If  procured  by 
fraud,  whether  it  had  afterwards  been  con- 
firmed by  M  without  coercion  or  restraint, 
when  he  was  competent  to  act. 

Metterfs  adtn*r  v.  Hagan,  231 

2.  If  it  had  not  been  procured  by  fraud, 
or  if  it  had  been  confirmed  by  M  without 
coercion  when  he  was  competent,  H  is  enti- 
tled to  a  decree  for  M's  interest  in  the 
estate  of  J,  without  regard  to  the  value  of 
the  consideration  paid  therefor. 

Idem,        231 

3.  Though,  according  to  the  strict  rules 
of  pleading,  a  bill  or  cross-bill  should  have 
been  filed  to  set  aside  the  deed,  yet  the  an- 
swer of  M's  administrator  may,  for  that 
purpose,  be  treated  as  a  cross-bill,  so  as  to 
enable  the  court  to  do  ample  justice  in  the 
cause.  Idem,        231 

9.  A  question  arising  on  the  construction 
of  a  contract  for  the  renewal  of  a  lease  evi- 
denced by  two  deeds  of  different  dates,  one 
endorsed  on  the  other  and  made  a  part  of  it, 
though  the  question  was  before  a  commis- 
sioner, the  court  decided  it  on  the  construc- 
tion of  the  deeds;  and  the  appellate  court 
holding  that  it  was  a  latent  ambiguity,  and 
that  parol  evidence  was  admissible  to  prove 
the  intention  of  the  parties,  and  there  hav- 
ing been  little  enquiry  before  the  commis- 
sioner as  to  the  intention  of  the  parties,  upon 
reversing  the  decree,  the  cause  will  be  re- 
ferred to  a  commissioner,  with  liberty  to 
both  parties  to  introduce  testimony. 

Midlothian  Coal  Mining  Co.  v.  Fin- 
ney &  als,,  304 

10.  A  party  against  whom  a  decree  has 


been  rendered  with 
apply  to  the  court  t 
either  by  petition  o 
form  it  is  an  origi 
be  commenced  witl 
the  court. 

Hill  &  ah,  V, 

1020  •ll.  If  api 
court  for leav 
a  decree,  and  the  an 
is  not  a  legal  adj 
presented  in  the  p!; 
the  case  of  a  ref  ussi 
to  be  filed,  in  whici 
sary  to  entitle  the  ]: 
party  may  therefoi 
have  the  decree  opo 

12.  An  original  ti 
errors  in  a  decree  1 1 
face,  and  also  set  i 
mistake  and  surpri  i 
out  leave,  cannot 
review.  But  a  con 
being  filed  with  th ! 
sider  and  correct  a : 
face  of  the  decree 
by  the  court  under 

13.  The  statute,  : 
limit  the  class  of  ( 
may  direct  that  i 
publication  ;  and  I 
a  party  upon  who  i 
been  served,  that  1  f 
notice  by  publica  i 
count  by  a  commi  , 
the  court. 

14.  A  decree  by  i 
guardian  and  his  • 
had  not  been  sen  ! 
Upon  a  bill  by  t  < 
sureties  to  open  1  i 
the  decree  on  thi 
them.  Nor  will  t 
ness  alone  be  gr  i 
cree. 

15.  A  defendan 
been  served,  who 
or  contents  himsc   I 
lawyer  who  praci   : 
him,  without  gh    c 
about  his  defenc( 
is  attending  to  t    : 
relief  against  a     I 
ground  of  surpri    : 
the  decree  may  b< 

16.  Where  a  su: 
law,  for  the  sam<    : 
ing  at  the  same 
defence  at  law, 
issue  or  a  plea  in 
mode  of  making     i 
in  the  chancery      i 
his  election  betw     i 

Williamson,      \ 
tee, 

17.  A  defendat 
of  an  answer,  c< 
bill ;  and  upon  tl 
the  court  overrul 
upon  the  case.    1     ■ 
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upon  the  merits. 

Brent  v.  H'asliingtoii' s  adm'r.  526 

18.  A  decree  may  be  made  for  the  sale  of 
lands  in  which  infanta  have  an  interest, 
when  the  facta  which  appear  on  the  record 
will  authorize  it  on  any  grounda.  See  Equity 
Jurisdiction  and  Relief,  No.  IS.  and 

Faulkner  &  ah.  v.  Davis  &  als.,         651 

19.  Bil:  by  creditors  of  C  to  set  aaide  a  con- 
veyance to  a  trustee  for  the  separate  use  of 
C'b  wife  on  the  g^round  of  fraud,  alleg'ing'  the 
land  paid  for  by  C  ;  C  and  wife  answer,  deny- 
ing' the  fraud  ;  and  G  says  he  had  conveyed 
his  property  to  E  in  trust  to  pay  hia  debta, 
which  had  been  sold  and  was  in  the  hands 
of  E  ;  and  he  exhibits  the  deed.  He  says  fur- 
ther, that  S2,000  of  Ihe  purchase  money  of 
the  land  was  derived  from  the  sale  of  the 
wife's  interest  in  her  father's  estate,  and  the 
balance  derived  from  the  profits  of  the  land. 
Held:     Before  setting:  aside  the  deed. 

1.  E  should  be  made  a  party,  and  there 
■hould  be  an  account  of  the  trust  fund  in 
his  hands,  and  it  should  be  applied  to  the 
payment  of  such  of  the  plaintiffs  as  were 
secured  by  that  deed. 

Cronic  v.  //art  &  als.,  739 

2.  There  should  be  an  enquiry,  whether 
there  was  an  agreement  that  the  proceeds 
of  the  Bale  of  the  wife's  property  should  be 
applied  to  her  uae;  and  whether  it  had  been 
so  applied.  Idem,       739 

3.  'Whether  the  debts  could  not  be  paid 
out  of  the  rents  and  profits  in  five  years. 

Code  of  1860,  ch.  186,  S  9.     Idem.        739 
1021     •PKACTICE  IN  CRIMINAL  CASES. 
See  Criminal  Jurisdiction   and  Pro- 
ceedings. 

PRESENTMENTS. 
1.  A    presentment    under    the    act,    Code 
(I860],  ch.  194,  S  6,  p.  799,  should  follow  the 
terms  of  the  statute,  or  must  use  terms  which 
show  conclusive]  y,  or  beyond   any   rational 
I  doubt  to  the   contrary,  that   the   accused   ia 

I  guilty  of  the  olTence  described  in  the  statute  ; 

I  and  unless  this  is  done,  the  addition  that  "so 

the  accused  did  receive  money  for  omitting 
I  or  delaying  to  perform  a  duty  pertaining  to 

I  his  office  of  constable,"  &c..  will  not  cure  the 

defect.  Old's  case,        915 


PRESUMPTIONS. 

1.  R  gives  to  L,  an  order  on  J  his  debtor- 
for  a  certain  sum  ;  much  less  than  the  whole 
debt;  and  he  (fives  to  F  an  order  on  J  for 
the  whole  balance  due  from  J  to  R.  F'a 
order  being  lost,  in  a  controversy  between  F 
and  I*,  in  the  absence  of  any  evidence  on  the 
subject,  the  presumption  is  that  the  order  in 
favor  of  T.  was  first  given. 

James  River  &  Kan.  Co.  v,  Liitle- 

jokn,  S3 

Lilihjokn  V.  Ferguson  &  als.,  S3 

2.  In  an  action  on  a  bond,  in  which  is  the 
name  of  one  person  as  a  surety,  who  did  not 
sig'n  it,  in  the  absence  of  all  evidence  of  a 


whose  name  is  in  the  bond. 

Ward  &  als,  v.  Chum,  801 

PROMISSORY  NOTES. 
See  Negotiable  Inslrutnfnts, 

RAILROAD  COMPANIES. 

Seejoitrl  Stock  Companies. 

RECEIVERS. 

When  equity  will  appoint  a  receiver  to 

work   a   railroad.     See    Equity  Jurisdiction 

and  Relief,  No.  15,  and 

Stevens  &  al.  v.  Davison,  819 

RELEASES. 
When  a  debtor  conveying  his  property  for 
payment  of  his  debts  may  require  a  release. 


REMOVAL  OF  CAUSES. 
1.  Suits  at  law  brought  by  the  original 
owners  of  land,  ag-ainst  purchasers  at  a  sale 
for  taxes  under  the  act  of  Confiress.  to  recover 
the  land,  are  not  within  the  act  of  Congress 
of  March  3,  1863,  authorising  the  removal  of 
certain  suits  from  the  State  courts  to  the 
courts  of  the  United  States. 

Martin  v.  Snowden,  trustee,  100 

Bennett  v.  Hunter,  100 

Portner  &  Pecker  v.  Cazenove,  100 

RENT. 

1.  The  defence  of  set-ofi'  is  admissible  in  a 

t  forthcoming  bond  taken   on  a 


RICHMOND   CITY. 

1.  For  the  liabUity  of  the  city  of  Richmond 
for  its  bonds  issued  by  its  officers,  though  in 
violation  of  their  in  at  met  ions.  See  Corpo- 
rations, No.  1.  2,  3,  and 

DeVoss  &  als.  v.  City  of  Richmond,    338 

2.  For  the  liability  of  the  city  for  liquor 
destroyed  by  order  of  the  Council,  upon  ita 
evacuation  by  the  Confederate  forces.  See 
Corporations,  No.  4.  and 

Jones  &  Co.  v.  The  City  of  Richmond.  5JT 

3.  The  act,  Seas.  Acts  1366-67,  p.  635,  ex- 
tending the  boundaries  of  the  city  of  Rich- 
mond, is  constitutional  in  all  its  provisions. 

Wade  &  als.    v.    The  City   of  Rich- 
mond, 5&3 
Thomas  &  als.  v.  The  Same,  583 

4.  The  act  operates  upon  the  municipal 
relations  of  the  inhabitants  of  the  territory 
annexed  to  the  city,  but  in  political  elections 
they  are  still  to  vote  as  a  part  of  the  county 
of  Henrico.  Idem,        58J 

5.  The  General  Assembly  having  the  au- 
thority to  extend  the  boundaries  of  the  city, 
the  justice  or  expediency  of  it  is  not  a  ques- 
tion of  which  the  courts  cdn  take  iuriadiction. 

Idem,        583 
1022  'SALES. 

1.  W,  a  merchant,   sells  goods  (o  R, 
who  returns  them,   and  refuses  to  complete 
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the  contract.  W  informs  R  that  he  will  hold 
him  to  the  contract,  and  that  he  holds  the 
g'oods  for  him.  R  still  refusing*  to  take  the 
g-oods  and  pay  for  them,  W  may  sell  them 
and  sue  R  for  the  loss  upon  them. 

Rosenbaums  v.    Weeden^  Johnson  6f 
Co.,  785 

2.  In  such  a  case  W  is  not  bound  to  give 
R  notice  of  the  time  and  place  of  sale  ;  and 
though  he  gives  such  notice,  he  may  postpone 
the  sale  to  another  day,  if  that  seem  judi- 
cious. Idem,        785 

3.  Though  the  price  of  such  goods  was  de- 
clining, and  W  retains  them  for  two  months 
or  more  before  he  sells  them,  he  is  still  enti- 
tled to  recover.  Idem,        785 

4.  For  sale  of  infants'  lands.  Seeln/anis, 
passim,  and 

Faulkner  6f  als,  v.  Davis  &  als,,       651 

SET-OFF. 

1.  The  defence  of  set-off  is  admissible  in  a 
motion  upon  a  forthcoming  bond  taken  on  a 
warrant  of  distress  for  rent. 

Allen  &  als.  v.  Hart,  722 

SHERIFFS. 

1.  Upon  a  motion  in  vacation  to  quash  a 
second  execution,  the  judge  may,  in  vaca- 
tion, allow  the  sheriff  to  amend  his  return  on 
the  first  execution. 

Walker  &  als.  v.  The  Commonwealth,    13 

2.  See  Executions,  Nos.  1,  2,  3,  4,  5,  6,  and 

Idem,       13 
SPECIAL  VERDICT. 

1.  See  Leases,  No.  6,  and 

Turner  v.  Smith,  &c.,  830 

2.  Jury  waived,  and  whole  case  submitted 
to  the  court  ;  this  not  a  special  verdict,  or 
case  agreed  in  lieu  of  it. 

Bearing's  adm'*x  v.  Rucker,  426 

STATE  OFFICERS. 

1.  The  22d  section  of  article  vi.  of  the  con- 
stitution of  Virginia  applies  to  all  State  offi- 
cers ;  and  the  Governor  whose  term  has 
expired,  holds  over  until  his  successor  is  qual- 
ified. Lawhotne,  ex  parte,        85 

STATUTES. 

1.  The  act,  ch.  170,  §  13,  authorizing  an 
absent  defendant  to  appear  and  defend  the 
suit,  considered  in 

James  River  &  Kan.  Co,  v.  Little- 
John,  53 

Littlejohn  v.  Ferguson  &  als.,  S3 

2.  The  constitution  of  Virginia,  art.  vi.,  § 
22,  in  relation  to  the  holding  over  of  officers 
of  the  State,  construed  in 

Lawhome,  ex  parte,        85 

3.  Section  4  of  the  act  of  Congress  of  June 
7, 1864,  concerning  collection  of  taxes  in  in- 
surrectionary districts,  construed  in 

Martin  v.  Snow  den,  trustee,  100 

Bennett  V.  Hunter,  100 

Portner  &  Recker  v.  Cazenove,  100 

Corbett  v.  Nutt,  trustee,  624 

4.  The  act  of  Congress  of  March  3,  1863, 
authorizing  the  removal  of  causes  from  the 


State  to  the  United  States  courts,  construed 
in  Idem,        100 

5.  The  act,  ch.  188,  §  3,  of  the  Code,  in  re- 
lation to  the  lien  of  ^fi.fa.,  construed   in 

Charron  6f  Co.  v.  Boswell  6f  als. ,        216 

6.  The  act  of  March  2,  1866,  to  stay  the  col- 
lection of  debts,  declared  to  be  unconstitu- 
tional, in 

Taylor  v.  Steams  &  als, ,  244 

7.  Section  93  of  the  act  of  February  15th, 
1866,  for  the  assessment  of  taxes,  construed 
in 

Anderson  v.  The  Commonwealth,         295 

8.  The  second  and  third  sections  of  the  act 
of  March  3d,  1866,  to  stay  the  collection  of 
debts  for  a  limited  period,  construed  in 

Utterbach  &  als.  v.  Rixey,  313 

9.  The  act.  Code,  ch.  181,  §  5,  in  relation 
to  the  correction  of  errors  in  decrees,  con- 
strued in 

Hill  6f  als.  V.  Bowyer  6f  als.,  364 

10.  The  act  of  March  3,  1866,  for  scaling 
Confederate  debts,  construed  in 

D earing* s  adm^x  v.  Rucker,  426 

11.  The  act  of  February  12, 1866,  requiring 
the  banks  to  go  into  liquidation,  construed 
in 

Robinson    6f    als.  v.    Gardiner  & 
als.,  509 

12.  The  act,  Sess.  Acts  1866-67,  p.  635,  ex- 
tending the  lioundaries  of  the  city  of  Rich- 
mond, construed  in 

IVade  &  als.  v.  The  City  oj  Rich- 

fnond,  583 

Thomas  &  als.  v.  The  Same,  583 

13.  The  act    of  February    18,  1853, 
1023    *Ses8.  Acts,  ch.  34,  p.  39,  in  relation  to 
sale  of  infants'  lands,  construed  in 
Faulkner  &  als.  v.  Davis  &  als. ,        651 

14.  The  act,  Code  of  1860,  ch.  186,  §  9,  in 
relation  to  paying  debts  from  rents  and 
profits,  construed  in 

Cronies.  Hart  &  als.,  739 

15.  The  act  of  March  20,  1848,  and  the  act 
of  March  29,  1851,  authorizing  the  guaranty 
of  the  l>onds  of  the  city  of  Wheeling  by  the 
State,  construed  in 

A  rents  v.   The  Commonwealth,  750 

16.  The  act  of  Congress  of  February  6, 
1863,  for  a  sale  of  land  for  taxes,  construed 
in 

Turner  v.  Smith,  6fc.,  830 

17.  The  act.  Code  of  1860,  ch.  151,  §  22,  in 
relation  to  attachments,  construed  in 

Clajlin  6f  Co.  v.  Steenbock  &  Co.,       842 

18.  The  act.  Code  of  1860,  ch.  194,  §  6,  p. 
797,  punishing  officers  for  omitting,  &c.,  to 
serve  legal  process,  construed  in 

Old's  case,        915 

19.  The  act  of  April  27,  1867,  Sess.  Acts 
1866-67,  ch.  128,  p.  915,  to  revise  and  amend 
the  criminal  procedure,  construed  in 

Matthew's  case,        989 
Gamer's  case,  989 

STAY  LAW. 

1.  The  act  of  March  2, 1826,  to  stay  the  col- 
lection of  debts  for  a  limited  period,  so  far 
as  it  applies  to  deeds  of  trust  to  secure  debts 
which  provide  for  the  time  and  terms  of  their 
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execution,  is  a  violation  of  that  provision  of 
the  constitution  of  the  United  States  which 
forbids  the  passage  of  any  act  which  impairs 
the  obligation  of  a  contract. 

Taylor  v.  Steams  6f  als.,  244 

2.  Where  a  creditor  gives  up  a  substan- 
tial part  of  a  debt  due  before  the  2d  of  April, 
1865,  or  the  liability  of  a  person  bound  to 
him  for  its  payment,  in  consideration  of  a 
new  security  for  the  payment  of  the  debt,  or 
any  part  of  it,  such  new  security  comes 
within  the  saving  of  the  second  section  of 
the  act  to  stay  the  collection  of  debts  for  a 
limited  period,  passed  March  2,  1866,  Sess. 
Acts  1865-'6,  p.  180 ;  and  may  be  enforced 
according  to  its  terms  ;  such  a  case  not  being 
embraced  in  the  third  section  of  the  act. 

Utierbach  &  als,  v.  Rixey^  313 

SURETIES. 

1.  When  sureties  not  bound  by  a  bond 
delivered  on  a  condition  which  is  not  com- 
plied with.    See  Bonds,  No.  4,  and 

Ward  &  als,  v.  Chum,  801 

SURRENDER. 

See  Estates,  No.  2,  and 
ScotVs  ex'x   V.  Scott,  ISO 

TAXES  AND  TAX  SALES. 

1.  The  fourth  section  of  the  act  of  Con- 
gress of  June  7, 1862,  entitled  "an  act  for  the 
collection  of  taxes  in  the  insurrectionary 
districts,"  12  Stat,  at  Large  422,  does  not, 
and  is  not  intended  to,  create  such  a  forfei- 
ture of  the  land  to  the  United  States  as  that  it 
ipso  facto  ceases  to  be  the  property  of  the 
former  owner,  and  becomes  the  property  of 
the  United  States. 

Martin  v.  Snowden,  trustee,  100 

Bennett  v.  Hunter,  100 

Portner  &  Recker  v.  Cazenove,  lOO 

2.  Congress  has  not  the  constitutional 
power  to  impose  the  penalty  of  forfeiture  of 
lands  for  the  non-payment  of  taxes  assessed 
thereon.  Idem,        100 

3.  Congress  has  all  the  powers  for  enforc- 
ing the  collection  of  its  taxes  that  were  in 
use  by  the  Crown  of  England,  or  were  in  use 
by  the  States  at  the  time  of  the  adoption  of 
the  constitution  of  the  United  States;  but 
forfeiture  of  the  land  assessed  with  the  tax 
was  not  then  in  use,  either  in  England  or  the 
States,  as  a  mode  of  collecting  the  tax. 

Idem,        100 

4.  If  the  forfeiture  provided  by  this  act  is 
to  be  regarded  as  absolute,  and  as  a  penalty 
upon  persons  engaged  in  rebellion  against  the 
United  States,  then  it  is  a  legislative  con- 
viction and  punishment,  without  trial,  of  all 
who  fail  to  pay  the  tax,  and  is  a  violation  of 
the  provision  of  the  constitution  which  for- 
bids Congress  to  pass  a  bill  of  attainder. 

Idem,        100 

5.  The  power  of  Congress  to  provide  for  a 
sale  of  land  for  the  payment  of  the  tax,  is 
limited  to  that  object;  and  a  law  which 
requires  that  the  whole  land  shall  be  sold  in 
all  cases,  without  regard  to  the  fact  that  it 
may  be  divided  without  injury  to  it,  and  the 
tax  may  be  paid  by  a  sale  of  a  part  of  it,  is 
unconstitutional.  Idem,        100 

6.  If  the  tax  is  paid  or  tendered  by  any 


person  before  the  land  is  sold,  the  sale  is 
void,  and  of  no  effect ;  though  the  act  may 

provide  that  unless  the  owner  shall 
1024    appear  *in  person  and  pay  the  tax,  the 

commissioner  shall  proceed  to  sell  the 
land.  Idem,        100 

7.  Suits  at  law  brought  by  the  original 
owners  of  land  agtiinst  the  purchasers  at  a 
sale  for  taxes  under  the  act  of  Congress  to 
recover  the  land  are  not  within  the  act  of 
Congress  of  March  3,  1863,  authorizing  the 
removal  of  certain  suits  from  the  State  courts 
to  the  courts  of  the  United  States. 

Idem,        100 

8.  The  §  93,  of  the  act  of  February  ISth. 
1866,  for  the  assessment  of  taxes,  embraces 
express  companies  chartered  by  the  State  of 
Virginia;  and  the  present  stockholders  are 
personally  liable  for  taxes  due  to  the  Com- 
monwealth from  the  company,  incurred 
while  they  were  stockholders. 

Anderson  v.  The  Commonwealth,         295 

9.  Though  the  charter  of  an  express  com- 
pany did  not  make  the  stockholders  person* 
ally  liable  for  the  debts  of  the  company,  the 
said  assessment  act  passed  subsequent  to  the 
charter,  has  so  far  modified  the  charter  as  to 
make  them  personally  liable.        Idem,        295 

10.  The  charter  reserving  to  the  General 
Assembly  the  power  to  modify  or  repeal  the 
charter,  this  was  effectually  done  by  the  act 
for  the  assessment  of  taxes ;  and  it  is  not  in 
violation  of  §  16,  article  4,  of  the  consti- 
tution. Idetn,        295 

11.  Qu^rQ:  Whether  §  93,  of  the  said 
assessment  act  makes  the  stockholders  of  an 
express  company  liable  for  taxes  due  from 
the  company  primarily,  or  only  as  guaran- 
tors? Idem,        295 

12.  A  married  woman  whose  land  has  been 
sold  for  taxes  under  the  act  of  Congress  of 
June  7,  1862,  may  in  person  redeem  the  same 
within  two  years,  upon  taking  the  oath  pre- 
scribed by  the  act,  or  a  person  appointed  her 
trustee  in  another  State,  and  professing  to 
act  as  such,  may  redeem  for  her. 

Corbett  V.  Nutt,  tmstee,  624 

13.  When  land  sold  under  the  acts  of  Con- 
gress of  June  7,  1862,  and  February  3d,  1863, 
has  been  redeemed  after  the  commissioners 
have  paid  the  money  into  the  treasury,  the 
owner  is  entitled  to  recover  it,  without  show- 
ing that  the  certificate  of  redemption  has 
been  forwarded  to  the  Secretary  of  the  Treas- 
ury, and  that  the  purchaser  has  been  paid 
his  purchase  money  by  draft  drawn  on  the 
treasury  of  the  United  States.    Idem,        624 

14.  Commissioners  making  a  sale  of  land 
for  taxes  under  the  act  of  Congress  of  Febru- 
ary 6th,  1863,  are  bound  to  bid  off  the  land 
for  the  United  States,  if  no  person  will  bid 
more  than  two-thirds  of  its  assessed  value, 
unless  the  owner  shall  request  it  to  t>e  stmck 
off  to  some  other  person  at  a  less  price;  and 
the  commissioners  have  no  discretion  in  the 
case. 

Turner  v.  Smith,  6fc,,  930 

15.  When  the  certificate  of  the  commission- 
ers, of  the  sale  of  land  for  taxes  under  the 
act  of  Congress,  shows  upon  its  face  that  the 
land  has  been  sold  to  a  purchaser  other  than 
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-the  United  States,  for  less  than  two- thirds  of 
its  assessed  value,  it  shows  that  the  commis- 
■aioners  had  no  authority  to  make  the  sale  to 
the  purchaser,  and  it  is  therefore  void  and  of 
no  effect.  Idem^        830 

TRUSTS  AND  TRUSTEES. 

1.  The  act  of  March  2,  1866,  to  stay  the 
•collection  of  debts  is  unconstitutional  so  far 
as  it  applies  to  deeds  of  trust. 

Taylor  y,  Stearns  6f  als,,  244 

2.  A  debtor,  in  failing  circumstances,  may 
convey  his  whole  property  for  payment  of 
his  debts,  giving  preference  among  his  cred- 
itors, and  requiring  a  release  from  such  as 
accept  it. 

Gordon  &  als.  v.  Cannon  &  als,y         387 

3.  To  render  such  a  deed  valid,  the  whole 
of  the  debtor's  property  must  be  conveyed  by 
it;  but  this  need  not  appear  upon  the  face  of 
t^e  deed.  Idem,        387 

4.  A  partnership  in  failing  circumstances 
has  the  same  power ;  and  if  two  of  three  part- 
ners convey  all  the  effects  of  the  firm  and 
their  individual  property,  and  the^  third  has 
none,  they  may  require  a  release  both  of 
the  firm  and  all  the  members,  by  the  cred- 
itors who  accept  it.  Idem,        387 

5.  A  deed  conveys  a  stock  of  goods  of  the 
grantors,  and  refers  to  a  schedule  of  the 
goods,  which,  when  made  out,  is  to  be  consid- 
ered as  annexed  to  the  deed  and  made  a  part 
of  it.  Though  the  schedule  is  not  annexed 
before  the  recording  of  the  deed,  the  deed  is 
valid  without  it.  Idem,        387 

6.  A  deed  of  trust  for  the  payment  of  debts 
authorizes  the  trustee  to  appoint  agents,  and 
provides  that  he  shall  only  be  liable  for 
the   money  that  comes    to  his   hands,   and 

shall  not  be  liable  for  the  omissions 
1025    or  defaults  of  the  agents.    This  *does 

not  discharge  the  trustee  from  the 
obligation  to  select  fit  agents,  and  to  hold 
them  to  a  strict  and  prompt  responsibility 
for  their  acts.  And  this  is  the  extent  of 
his  liability,  without  such  a  provision  in 
the  deed.  Idem,        387 

7.  The  fact  that  in  such  a  deed  the  trustee 
is  a  creditor  named  in  it,  does  not  affect  the 
validity  of  the  deed,  but  only  the  power  of  the 
trustee  to  act.  If  the  debtor  does  not  object 
to  his  acting,  it  is  no  reason  why  another 
creditor  should  object,  if  that  is  the  only 
objection  to  him.  Idem,        387 

8.  When  the  debtor  in  such  a  deed  requires 
a  release,  the  deed  should  give  to  the  creditors 
all  the  information  in  the  power  of  the  debtor, 
as  to  the  nature  and  value  of  the  property 
conveyed,  and  the  amount  of  the  debts  in- 
tended to  be  provided  for,  and  time  to  obtain 
information  not  given  in  the  deed  ;  and  to 
determine  whether  they  will  accept  or  reject 
the  offer  made  to  them.  In  this  case  sixty 
days  were  allowed,  and  held  sufficient. 

Idem,        387 

9.  R.  A.  &  Co.  stopped  business,  and  R.  & 
R.,  two  of  the  members  of  that  firm,  and  P, 
formed  the  firm  of .R.  R.  &  Co.  They  failed, 
and  conveved  all  the  assets  of  both  firms,  and 
the  individual  property  of  R,  in  trust  to  pay 


indiscriminately  a 
of  the  two  firms  ;  s 
The  deed  is  valid 
as  to  apply  the  pn 
the  debts  of  that  \ 
or  from  which  the 

10.  Devise  of  lai 
trict  of  Columbia 
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move  N  from  hit 
ginia ;  and  N  mi 
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Corbeit  v.  Nu  \ 

11.  Two  vacant 
are  conveyed  to  t ' 
his  wife  L,  and  1 1 
and  at  the  death  •  • 
veyed  by  the  true  : 
wife,  who  should 
survivor,  and  the 
children  as  shot  I 
descendants ;  an( 
if  N  should  think 
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mithim  to  do  so 
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Faulkner  &    i 

12.  Upon  a  bil 
against  the  chile   i 
the  lots,  the  cou 
descendants  of  i 
time  of  the  wido    , 
cree ;  the  parties    • 
any    such  desc    i 
entitled  under  t 


UNLrA^ 

A  proceeding 
maintained  ag: 
possession  of  la 
session  has  not 
years,  though  t 
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Corbeit  v.  1 


1.  When  ade 
is  Confederate 
Contracts,  No. 

Boulware 

2.  B.  &  Co. 
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Brummel &  Co.  v.  Endcrs,  Sutton  & 

Co., 
Same  v.  Hill's  ex'or, 
Same  y.  James  Gray's  Sons, 
3.  The   caae   of    Whilworlh   v.    Adams,    5 
Hand.  333,  has  settled  the  law  of  Virgiiii; 
the  subject  of  usury  In  the  purchase  and  sale 
of  negotiable  paper.  Idem, 

4.  A.  B  and  G  eiecute  a  bond  for 
1026  •thousand  dollars  to  P  for  a  loan  of 
money  at  usurious  interest.  Subse- 
quently O.  J  and  W,  with  B.  who  signs  him- 
self security,  execute  their  bond  to  P  for  the 
amount,  principal  and  interest,  of  the  first 
bond,  and  another  small  bond  of  A  in  lieu 
of  these  bonds.  The  usury  is  pureed  by  the 
chane^e  of  parties,  and  the  last  bond  executed 
is  valid. 

Drake's  cx'orv.  ChandUr  & ats.,  909 

VENDOR  AND  PURCHASER. 

1.  On  a  parol  contract  for  the  sale  of  land, 
the  vendor  executes  a  deed,  by  which  he  con- 
veys a  part  of  the  land  purchased  by  fhe 
vendee.  It  is  not  competent  for  the  vendee 
to  prove  by  parol  evidence,  that  the  deed  was 
only  in  part  execution  of  the  contract,  and 
that  the  vendor  had  agreed  at  the  time  the 
deed  was  executed,  to  convey  the  remainder 
at  another  day. 

Erous'Uon  v.  Coffer,  184 

2.  Such  an  agreement  could  only  be  relied 
on  as  an  independent  contract;  and  must 
either  have  been  in  writing',  or  there  must 
have  been  part  performance.       [dem,         184- 

3.  Property  is  conveyed  by  deed,  by  the 
vendor  to  the  purchaser  ;  if  the  deed  has  not 
been  procured  by  fraud,  or  if  it  has  been 
afterwards  confirmed  by  the  vendor,  without 
coercion  and  when  he  was  competent  to  act, 
the  vendee  is  entitled  to  the  property  without 
regard  to  the  value  of  the  consideration  paid 
for  it. 

Mctlert'sadm-rt.   Hagan,  231 

4.  A  vendor  of  land,  who  has  put  the  pur- 
chaser in  posBcssion,  whilst  the  contract 
remains  executory,  has  the  legal  title,  and 
unless  the  provisions  of  the  Code,  ch.  135,  g 
20,  apply  to  the  case,  may  recover  possession 


aemada  oi  possession;  even  tbongti  the 
vendee  may  be  entitled  in  equity  to  a  specific 
execution  of  the  contract. 

IVilliamsott,  trustee  v.  Paxton,  trus- 
tee, 475 
5.  Ill  such  a  case,  parol  agreement  on  tbe 
part  of  the  vendor,  however  explicit,  to  waive 
the  forfeiture  of  the  contract  which  the  pur- 
chaser had  incurred,  would  be  of  no  effect  a; 
law;  and  would  be  enforced  in  equity  onlj 
when  there  had  been  part  performance. 

d-  Qu«RE  ;  What  facts  will  not  be  consid- 
ered as  the  waiver  by  the  vendor  of  land,  of 
the  forfeiture  of  the  contract  by  the  pnr 
chaser,  so  as  to  entitle  the  purchaser  to  retain 
possession  of  the  land  according  to  tbe  terms 
of  the  contract.  Idem,        475 

7.  P,  trustee  for  B  ^feme  covert,  with  power 
to  sell  and  re-invest,  at  his  discretion,  sells  to 
W  on  conditions  which  W  fails  to  comply 
with,  and  thus  forfeits  the  contract.  No  ua- 
authoriaed  dealing  of  B  with  W,  can  entitle 
W  to  hold  the  land  against  his  vendor  P. 
after  forfeiting  his  right  to  the  possession  by 
violating  the  contract  of  sale.     Idem,        475 

8.  The  contract  provides  for  the  payment 
by  W  in  cash,  of  a  sum  of  money,  and  that 
if  W  fails  by  a  day  certain  within  the  year. 
to  do  a  certain  act,  that  he  shall  hold  for  a 
year,  and  the  sum  paid  shall  be  the  rent  for 
the  year.  W  having  failed  to  do  the  act,  and 
holding  as  tenant  for  the  year,  and  then  hold- 
ing over,  does  not  thereby  become  tenant 
from  year  to  year,  and  so  entitled  to  the  legal 
notice  to  quit.  And  though  during  the  sec- 
ond year  the  purchaser  paid  rent  for  that 
year,  it  would  not  of  itself  constitute  him 
tenant  from  year  to  year,  so  as  to  entitle  him 
to  the  legal  notice  to  quit.  Idem,        475 

9.  One  who  is  put  in  possession  upon  an 
agreement  to  purchase  land,  cannot  be  ousted 
by  ejectment  or  unlawful  detainer,  before  his 
lawful  possession  is  determined  by  demand 
of  possession  or  otherwise.  '"' —  '"" 

WILLS. 
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